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United  States  of  Amerioa,  1 

State  of  Nebraska,  Seobetart's  Office,  j 

I,  John  C.  Allen,  secretary  of  state  of  the  state  of  Nebraska,  do  hereby  oertify 
that  the  laws  as  printed  in  the  within  volume  (known  as  Consolidated  Statutes  of 
Nebraska,  by  J.  E.  Cobbey)  are  true  copies  of  the  laws  of  Nebraska  (of  which  they 
purport  to  be  copies  as  in  said  volume  indicated),  as  shown  by  the  records  of  my 
office. 

That  said  Consolidated  Statutes  contain  all  laws  of  a  general  nature,  in  the 
Sevised  Statutes  of  1866,  and  all  subsequent  general  enactments  of  the  legislature, 
in  force  at  this  date,  and  that  the  said  volume  was  prepared  and  published  by  au- 
thority of  the  legislature. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the  great  seal 
of  the  state  of  Nebraska. 

Done  at  Lincoln,  this  15th  day  of  December,  A.  D.  1891. 

[seal.]  JOHN  C.  ALLEN, 

Secretary  of  State, 


State  of  Nebraska,! 
County  of  Gage,  j 

I,  J.  E.  Cobbey,  appointed  by  the  legislature  of  the  state  of  Nebraska  to  com- 
pile, annotate,  edit,  and  publish  all  the  general  laws  of  the  state  now  in  force,  do 
hereby  oertify  that  the  laws  contained  in  this  volume  are  true  and  accurate  copies  of 
the  origiDals,  as  shown  by  the  Revised  Statutes  of  1866,  and  the  original  rolls  now 
on  file  in  the  office  of  the  secretary  of  state. 
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PREFACE. 


In  efforts  towards  the  redaction  of  statute  law  to  a  symmetrical  and  conven- 
ient form,  three  stages  may  be  noted,  viz.,  compilation,  consolidation,  and  revision. 
To  the  second,  only,  of  these  does  the  present  work  aspire.  Its  editor  is  not  clothed 
with  the  powers  of  a  reviser,  and  he  has  not  attempted  to  prepare  a  revision  of  the 
statutes,  however  desirable  such  an  achievement  may  be. 

Nevertheless,  it  has  been  sought  to  make  this  niore  than  a  miere  compilation  in 
which  laws  should  be  arranged  according  to  a  chronological  or  other  fnechanical 
plan,  or  no  plan  at  all,  or  in  which  the  system  of  arrangement  employed  by  some 
pioneer  codifier  should  be  followed  with  slavish  exactness.  The  design  of  this  work 
18  that  of  a  consolidation  of  existing  laws,  and  accordingly  great  pains  have  been 
taken  to  group  all  analogous  acts  under  titles  at  once  the  most  comprehensive  and 
appropriate,  so  that  the  investigator,  in  any  subject  upon  which  the  legislature  has 
spoken^  may  be  able  to  consult  in  one  place  all  its  kindred  enactments  which  are 
now  in  force.  This  is  One  of  the  distinctive  aims  of  the  work ;  how  far  it  has  been 
accomplished  is  for  its  pati^ons  to  determine. 

As  to  the  ground  plan  of  a  work  of  this  nature,  such  as  the  naming  and  in- 
sertion of  chapters,  two  systems  are  now  in  vogue.  The  more  modem  of  these, 
which  may  be  termed  the  analytical,  is  that  formulated  by  Dr.  Thomas  Erskine 
Holland  in  his  treatise  on  Jurisprudence;  adopted  by  Mr.  F.  J.  Stimson  in  his  ex- 
haustive work  on  American  Statute  Law ;  and  first,  to  my  knowledge,  employed  in 
an  edition  of  statutes  by  Emlin  McLain,  whose  Annotated  Code  of  Iowa  has  thus 
become  a  model  of  systematic  arrangement  and  precise  l^al  nomenclature.  By  this 
system  the  entire  body  of  the  law  is  classified  upon  a  scientific  basis,  and  each  act 
and  chapter  is  distributed  according  to  its  subject-matter. 

The  other  system,  the  alphabetical,  is  the  one  most  commonly  employed  by  codi- 
fiers.  Under  it,  the  chapters  are  arranged  and  inserted  in  the  order  of  the  first 
letters  of  their  titles.  While  the  first  named  system  is  unquestionably  the  more 
logical,  it  has  not  been  deemed  wise  to  make  too  radical  a  change  from  the  plan  so 
long  in  use  in  this  state.  The  external  features  of  the  alphabetical  system  are 
therefore  retained,  but,  as  stated  above,  care  has  been  taken  to  make  the  titles  of  the 
chapters  sufficiently  comprehensive  to  include  the  whole  law  of  the  subject,  and 
thus  to  avoid  that  severing  and  scattering  of  kindred  subjects,  which  is  one  of  the 
most  serious  defects  of  the  old  plan.  The  analytical  system  has  been  thus  dwelt 
npon,  in  order  to  call  attention  to  a  plan  of  arrangement  whose  merits  will  hardly 
fiul  of  appreciation  the  more  they  are  studied. 

The  theory  of  the  chapter,  according  to  this  work,  is  that  of  a  group  of  acts ; 
And  it  has  been  the  aim  to  reproduce  each  act  as  nearly  as  possible  as  in  the  original. 
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The  title  is  inserted  in  the  text,  and  only  those  portions  are  omitted  which  are  local 
or  obsolete.  The  plan  in  distributing  the  different  acts  throughout  a  chapter  is  to 
group,  firsts  those  whose  provisons  are  general ;  second,  the  more  specific;  and  lastly, 
those  of  a  miscellaneous  character.  For  economy  of  space,  as  well  as  for  conven- 
ience, the  original  sesj^ion  laws  are  referred  to  by  the  year  and  page  only.  For  en- 
actments prior  to  1866,  the  revision  of  that  year  is  cited,  as  the  legislature  has  made 
it  the  best  evidence  of  what  the  law  of  that  period  is;  and  has  declared  it  to  be  the 
standard  in  case  of  discrepancies  between  it  and  the  sessional  volume.  (B.  S.  1866, 
p.*  683,  see.  2;  Laws  1867  (Ter.),  p.  7.)  The  titles  and  sub-headings  of  the  Codes 
are  printed  as  in  the  original. 

I  have  employed  the  "interior  catch  word  system'^  in  every  instance  where  it 
waa  at  all  available,  because  (1)  it  adds  nothing  to  the  section  which  is  not  a  part 
of  the  law]  (2)  it  is  a  saving  of  space;  and  (3)  it  is  believed  by  giving  prominence 
to  appropriate  words  distributed  through  the  section  a  much  better  idea  of  its  con- 
tents can  be  conveyed,  than  by  the  old  bracketed  initial  word  system,  and  especially 
would  this  advantage  be  seen  in  the  long  sections.  As  this  system  was  new  to  my 
assistants,  as  well  as  to  myself,  we  may  not  always  have  been  judicious  in  our  selection 
of  words  to  be  made  prominent  by  th^  black  letters,  but  this  does  not  militate  against 
the  general  merits  of  what  I  believe  will  be  the  system  of  the  future. 

The  consecutive  numbering  of  sections  has  been  adopted  as  that  used  in  the  best 
statute  compilations  of  to-day.  The  original  code  numbers  have  also  been  retained 
where  those  sections  have  not  been  repealed. 

In  the  annotations  the  aim  has  been  to  give  in  a  few  words  the  gist  of  the  de- 
cision as  it  affects  the  particular  statute  under  consideration,  remembering  that  an  an- 
notated statute  is  not  intended  to  take  the  place  of  a  digest,  and  in  grouping  the  sev- 
eral annotations  under  one  section,  U>  place  the  more  specific  first,  and  those  which 
merely  refer  to  the  section  in  a  general  way  last.  To  meet  the  general  demand  of 
the  profession  outside  of  the  large  towns,  I  have  referred  to  the  Northwestern  Re- 
porter as  well  as  to  the  state  reports:  with  this  double  citation  the  title  of  the  case 
is  not  necessary,  it  has  therefore  been  omitted.  The  volume  of  the  state  report  ia 
printed  in  black  letter  or  antique  type  to  distinguish  it  from  the  page  of  the  report 
which  immediately  follows  it. 

In  indexing  I  have  referred  to  section  numbers. 

I  am  indebted  to  Charles  S.  Lobingier,  Esq.,  known  to  the  bar  as  a  contributor 
to  the  American  &  English  Encyclopsedia  of  law,  and  as  the  assistant  reporter  of  the 
supreme  court,  whose  work  and  suggestions  in  all  of  its  branches,  but  especially  in 
the  matter  of  arrangment,  have  been  very  valuable.  In  preparing  the  annotations  I 
was  also  assisted  by  L.  M.  Pemberton,  Esq.,  S.  D.  Killen,  Esq.,  and  R.  W.  Sabin^ 
Esq.,  of  the  Beatrice  bar,  and  T.  D.  Cobbey,  Esq.,  now  of  the  Denver  bar,  and  to 
their  thorough  and  painstaking  labor  much  of  the  excellence  of  this  branch  of  the 
work  is  due. 

It  has  been  generally  understood  that  where  the  l^islature  passed  laws  without 
an  emergency  clause  they  took  effect,  under  our  present  constitution,  three  months 
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from  the  day  on  which  the  l^islatare  adjourned  ;  and  as  the  supreme  court  had  never 
passed  upon  that  section  I  followed  the  generally  accepted  rule  in  stating  when  each 
act  took  efieot.  After  much  of  the  manuscript  for  this  work  was  prepared  the  at- 
torney general  at  the  request  of  the  sectretary  of  etate,  gave  an  opinion  construing 
that  section  so  far  as  it  applied  to  tlie  laws  passed  by  the  last  legislature,  under  that 
opinion,  which  is  law  until  the  supreme  court  speaks,  the  laws  of  the  last  legislature 
take  effect  August  1  instead  of  July  4,  and  I  have  so  marked  them.  But  in  the 
absence  of  an  opinion  by  the  supreme  court  I  have  not  given  this  opinion  a  wider  ap-, 
plication,  tiiough  there  is  no  reason  why  it  should  not  apply  to  all  laws  passed, 
ander  our  present  constitution,  without  an  emergency  clause.  Following  is  the 
opinion  referred  to,  furnished  me  by  the  attorney  general  for  publication  at  my  re- 
quest: 

Office  of  Attorney  General, 

Lincoln,  Neb.,  April  30, 1891. 
Hon.  John  O.  Atten^  Secretary  of  StcUe. 

Dear  Sir:  Your  favor  bearing  date  April  29,  1891,  has  been  received  by 
me,  and  the  same  has  been  placed  on  file  in  this  office.  I  note  that  you  desire  an 
opimon  sb  to  the  date  the  laws  passed  by  the  22d  legislative  Assembly  go  into 
effed^     I  have  the  honor  to  reply  as  follows: 

The  constitution  of  the  state  of  Nebraska  provides  that  ''No  act  shall  take 
eflfect  until  three  calendar  months  after  the  adjournment  of  the  session  at  which  it 
passed,  unless  in  case  of  emergency  (to  be  ezpre&sed  in  the  preamble  or  body  of  the 
act)  the  legislature  shall,  by  a  vote  of  two-thirds  of  all  members  elected  to  each 
house,  otherwise  direct.'^     (See  section  24,  art.  3,  Const,  of  Nebraska.) 

The  word  ^^ calendar'^  means  a  recorded  division  of  time  into  periods;  a  regis- 
ter of  the  year;  an  almanac.  The  word  "month''  means  the  twelfth  part  of  the 
calendar  year.  A  calendar  month  is  a  solar  month  as  it  stands  in  the  almanac.  I 
take  it,  the  constitution  makers  did  not  desire  the  laws  to  take  effect  in  ninety  days, 
or  they  would  have  so  stated.  They  in  their  wisdom  elected  the  time  to  be  three 
calendar  months.  This  in  my  judgment  precludes  us  from  considering  any  part  or 
parts  of  calendar  months.  The  laws  take  effect  at  the  expiration  of  three  full 
calendar  montha»     The  legislature  adjourned  April  4. 

I  have  examined  this  question  with  much  care,  and  find  no  authority  which 
will  justify  you  in  doing  other  than  excluding  the  part  of  the  calendar  mouth 
known  as  April.     The  laws  passed  by  the  22d  Legislative  Assembly,  without  an 
emergency  claase,  do  not  take  effect  until  August  1,  1891. 
I  remain,  your  most  obedient  servant, 

GEO.  H.  HASTINGS, 

Attorney  General, 

Before  entering  actively  upon  this  undertaking,  I  sent  out  a  large  number  of 
postals, asking  for  suggestions  from  attorneys  and  others  versed  in  such  matters,  as  to 
the  questions  liable  to  arise  in  its  preparation.     I  was  gratified  by  the  large  number 
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of  responses,  and  the  valuable  suggestions  made.  As  my  powers  were  only  those  of 
a  compiler,  and  not  of  a  reviser^  many  of  the  changes  suggested  could  not  be  made. 
The  numerous  repetitions  and  other  errors  which  creep  into  a  statute  with  successive 
legislative  enactments,  and  the  vast  body  of  laws  (demanded  by  the  growth  of  the 
state)  enacted  since  the  revision  of  1866,  impresses  upon  me  the  necessity  of  a  thor- 
ough and  speedy  revision  of  our  laws  by  act  of  the  legislature.  I  give  a  transla- 
tion of  the  original  magna  charta,  which  Green  in  his  History  of  the  English  Peo- 
ple says:  "Marks  the  transition  from  the  age  of  traditional  rights  preserved  in 
memory  to  the  age  of  written  l^islation,  parliaments,  and  statutes,  and  which  is 
looked  back  to  from  age  to  age  by  patriots  as  the  basis  of  English  liberty.''  But 
on  account  of  lack  of  space  it  was  impossible  to  include  much  preliminary  matter 
asked  for  that  might  properly  find  place  in  such  a  work. 

In  conclusion,  I  desire  to  again  express  my  thanks  to  the  many  hundred  friends 
for  valuable  suggestions  made,  and  if  this  work  shall  prove  to  be  a  step  in  advance 
toward  a  perfect  statutory  compilation,  my  corps  of  assistants,  as  well  as  myself, 
will  feel  that  our  labors  have  not  been  in  vain. 

Beatbice,  Nebraska,  December  20,  1891. 
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MAGNA  CARTA. 


THE  GEEAT  CHAETER  OF  LIBERTIES  OF  KING  JOHN. 


Onnted  at  Ruimyiiiedey  Jime  15,  A.D.  1215,  in  fhe  Seventeenth  Year  of 

His  Bei^. 


John,  by  the  grace  of  God  King  of  England,  Lord  of  Ireland,  DUKE  OF  NOR- 
MANDY, Aquitaine,  and  Count  of  Anjou,  to  his  Archbishops,  Bishops,  Abbots,  Earls, 
Barons,  Justiciaries,  Foresters,  Sheriffi,  Governors,  Officers,  and  to  all  Bailiffs,  and  his 
li^^  greeting.  EInow  je,  that  we,  in  the  presence  of  Gt>d,  and  for  the  salvation  of  our 
soul,  and  the  souls  of  all  our  ancestors  and  heirs,  and  unto  the  honour  of  God  and  the 
advancment  of  Holy  Church,  and  amendment  of  our  Realm,  by  advice  of  our  venerable 
Fathers,  STEPHEN,  Archbishop  of  Canterbury,  Primate  of  all  England  and  Cardinal 
of  the  Holy  Roman  Church,  HENRY,  Archbishop  of  Dublm,  WILLIAM  of  London, 
PETER  of  Winchester,  JOCELIN  of  Bath  and  Glastonbury,  HUGH  of  Lincoln,  WAL- 
TER of  Worcester,  WILLIAM  of  Coventry,  BENEDICT  of  Rochester,  Bishops;  of 
Master  PANDULPH,  Sub-Deacon  and  Familiar  of  our  Lord  the  Pope,  Brother 
AYMERIC,  Master  of  the  Knights-Templars  in  England ;  and  of  the  Noble  Persons, 
WILLIAM  MARESCALL,  Earl  of  Pembroke,  WILLIAM,  Earl  of  Salisbury,  WIL- 
LIAM, Earl  of  Warren,  WILLIAM,  Earl  of  Arundel,  ALAN  DE  GALLOWAY, 
Constable  of  Scotland,  WARIN  FITZ  GERALD,  PETER  FITZ  HERBERT,  and 
HUBERT  DE  BURGH,  Seneschal  of  Poitou,  HUGP  DE  NEVILLE,  MATTHEW 
FITZ  HERBERT,  THOMAS  BASSET,  ALAN  BASSET,  PHILIP  OF  ALBINEY, 
ROBERT  DE  ROPPELL,  JOHN  MARESCHAL,  JOHN  FITZ  HUGH,  and  oth- 
ers our  liegemen,  have,  in  the  first  place,  granted  to  God,  and  by  this  our  present  Char- 
ter confirmed,  for  us  and  our  heir  for  ever : 

1.  That  the  Church  of  England  shall  be  free,  and  have  her  whole  rights,  and  her 
liberties  inviolable ;  and  we  will  have  them  so  observed,  that  it  may  appear  thence,  that 
the  freedom  of  elections,  which  is  reckoned  chief  and  indispensable  to  the  English 
Church,  and  which  we  granted  and  confirmed  by  our  Charter,  and  obtained  the  confir- 
mation of  the  same  from  our  Lord  the  Pope  Innocent  HI.,  before  the  discord  be- 
tween us  and  our  barons,  was  granted  of  mere  free  will ;  which  charter  we  shall  observe, 
and  we  will  do  it  to  be  faithfully  observed  by  our  heirs  for  ever. 

2.  We  also  have  granted  to  all  the  freemen  of  our  kingdom,  for  us  and  for  our 
heirs  for  ever,  all  the  underwritten  liberties,  to  be  had  and  holden  by  them  and  their 
heirs,  of  us  and  our  heirs  for  ever :  If  any  of  our  earls,  or  barons,  or  others,  who  hold 
of  us  in  chief  by  military  service,  shall  die,  and  at  the  time  of  his  death  his  heir  shall  be 
of  full  age,  and  owes  a  relief,  he  shall  have  his  inheritance  by  the  ancient  relief ;  that  is 
to  say,  the  heir  or  heirs  of  an  earl,  for  a  whole  earldom,  by  a  hundred  pounds ;  the  heir 
or  heirs  of  a  baron,  for  a  whole  barony,  by  a  hundred  pounds ;  the  heir  or  heirs  of  a 
knight,  for  a  whole  knight's  fee,  by  a  hundred  shillings  at  most ;  and  whoever  oweth 

I  shall  give  less,  according  to  the  ancient  custom  of  fees. 
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8.  But  if  the  heir  of  any  such  shall  be  under  age,  and  shall  be  in  ward  when  he 
comes  of  age,  he  shall  have  his  inheritance  without  relief  and  without  fine. 

4.  The  keeper  of  the  land  of  such  an  heir  being  under  age,  shall  take  of  the  land 
of  the  heir  none  but  reasonable  issues,  reasonable  customs,  and  reasonable  services,  and 
that  without  destruction  and  waste  of  his  men  and  his  goods ;  and  if  we  commit  the 
custody  of  any  such  lands  to  the  sheriff,  or  any  other  who  is  answerable  to  us  for  the  is- 
sues of  the  land,  and  he  shall  make  destruction  and  waste  of  the  lands  which  he  hath  in 
custody,  we  will  take  of  him  amends,  and  the  land  shall  be  committed  to  two  lawful 
and  discreet  men  of  that  fee,  who  shall  answer  for  the  issues  to  us,  or  to  him  to  whom 
we  shall  assign  them ;  and  if  we  sell  or  give  to  anyone  the  custody  of  any  such  lands, 
aud  he  therein  make  destruction  or  waste,  he  shall  lose  the  same  custody,  which  shall 
be  committed  to  two  lawful  and  discreet  men  of  that  fee,  who  shall  in  like  manner  an- 
swer to  us  as  aforesaid. 

5.  But  the  keeper,  so  long  as  he  shall  have  custody  of  the  land,  shall  keep  up  the 
houses,  parks,  warrens,  ponds,  mills,  and  other  things  pertaining  to  the  land,  out  of  the 
issues  of  the  same  land  ;  and  shall  deliver  to  the  heir,  when  he  comes  of  full  age,  his 
whole  land,  stocked  with  ploughs  and  carriages,  according  as  the  time  of  wainage  shall 
require,  and  the  issues  of  the  land  can  reasonably  bear. 

6.  Heirs  shall  be  married  without  disparagement,  and  so  that  before  matrimony 
shall  be  contracted  those  who  are  near  in  blood  to  the  heir  shall  have  notice. 

7.  A  widow,  after  the  death  of  her  husband,  shall  forthwith  and  without  difficulty 
have  her  marriage  and  inheritance ;  nor  shall  she  give  anything  for  her  dower,  or  her 
luarriftge,  or  her  inheritance,  which  her  husband  and  she  held  at  the  day  of  his  death ; 
and  she  may  remain  in  the  mansion  house  of  her  husband  forty  days  after  his  death, 
^^thin  which  term  her  dower  shall  be  assigned. 

8.  No  widow  shall,  be  distrained  to  marry  herself,  so  long  as  she  has  a  mind  to 
live  without  a  husband ;  but  yet  she  shall  give  security  that  she  will  not  marry  without 
our  assent,  if  she  holds  of  us ;  or  without  the  consent  of  the  lord  of  whom  she  holds,  if 
she  holds  of  another. 

9.  Neither  we  nor  our  bailifis  shall  seize  any  land  or  rent  for  any  debt,  so  long  as 
the^c^attels  ^of  the  debtor  are  sufficient  to  pay  the  debt ;  nor  shall  the  securities  of  the 
de^r  be  distrained  so  long  as  the  principal  debtor  is  sufficient  for  the  payment  of  the 
debt ;  and  if  the  principal  debtor  shall  fail  in  the  payment  of  the  debt,  not  having 
wherewithal  to  pay  it,  then  the  sureties  shall  answer  the  debt;  and  if  they  will  they 
shall  have  the  lands  and  rents  of  the  debtor,  until  they  shall  be  satisfied  for  the  debt 
which  they  paid  for  him,  unless  the  principal  debtor  can  show  himself  acquitted  thereof 
against  the  said  sureties.  "    "    "        "  '^" 

10.  If  any  one  have  borrowed  anything  of  the  Jews,  more  or  less,  and  die  before 
the  debt  be  satisfied,  there  shall  be  no  interest  paid  for  that  debt,  so  long  as  the  heir  is 
under  age,  of  whomsoever  he  may  hold ;  and  if  the  debt  fall  into  our  hands  me  will  only 
take  the  chattel  mentioned  in  the  deed. 

11.  ^nd  if  anyone  shall  die  indebted  to  the  Jews,  his  wife  shall  have  her  dower 
and  pay  nothing  of  that  debt ;  and  if  the  deceased  left  children  under  age,  they  shall 
have  necessaries  provided  for  them,  according  to  the  tenement  of  the  deceased ;  and 
out  of  the  residue  of  the  debt  shall  be  paid,  saving  however  the  service  due  to  the  lords; 
and  in  like  manner  shall  it  be  done  touching  debts  due  to  others  than  the  Jews. 

12.  No  scutage  or  aid  shall  be  imposed  in  our  kingdom,  unless  by  the  general 
council  of  our  kingdom;  except  for  ransoming  our  person,  making  our  eldest  son  a 
knight,  and  once  for  marrying  our  eldest  daughter ;  and  for  these  there  shall  be  paid 
a  reasonable  aid.  In  like  manner  it  shall  be  concerning  the  aids  of  the  City  of  Lon- 
don. 

13.  And  the  City  of  London  shall  have  all  its  ancient  liberties  and  free  customs, 
as  well  by  land  as  by  water ;  furthermore  we  will  and  grant,  that  all  other  cities  and 
boroughs,  and  towns  and  ports,  shall  have  all  their  liberties  and  free  customs. 
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14.  And  for  holding  the  general  council  of  the  kingdom  concerning  the  assess* 
roent  of  aids,  except  in  the  three  cases  aforesaid,  and  for  the  assessing  of  scutages,  176 
sball  cause  to  be  summoned  the  archbishops,  bishops,  abbots,  earls  and  greater  barons 
of  the  realm,  singly  by  our  letters.  And  furthermore  we  shall  cause  to  be  summoned 
generally  by  our  sheriils  and  bailifis,  all  others  who  hold  of  us  in  chief,  for  a  certain 
day,  that  is  to  say,  forty  days  before  their  meeting  at  least,  and  to  a  certain  place ;  and 
in  all  letters  of  such  summons  we  will  declare  the  cause  of  such  summons.  And  sum- 
mons being  thus  nutde,  the  business  of  the  day  shall  proceed  on  the  day  appointed,  ac- 
cording to  the  advice  of  such  as  shall  be  present,  although  all  that  were  summoned 
come  not. 

15.  We  will  not  for  the  future  grant  to  any  one  that  he  may  take  aid  of  his  own 
free  tenants,  unless  to  ransom  his  body,  and  to  make  his  eldest  son  a  knight,  and  once 
to  marry  his  eldest  daughter ;  and  for  this  there  shall  be  only  paid  a  reasonable  aid. 

16.  Ko  man  shall  be  distrained  to  perform  more  service  for  a  knight's  fee,  or  other 
free  tenement,  than  is  due  from  thence. 

17.  Common  pleas  shall  not  follow  our  court,  but  shall  be  holden  in  some  place 
certain. 

18.  Afisizes  of  novel  disseisen,  and  of  mort  d'ancestor,  and  of  darrien  present- 
ment, shall  not  be  taken  but  in  their  proper  counties,  and  after  this  manner :  We,  or, 
if  we  should  be  out  of  the  realm,  our  chief  justiciary,  shall  send  two  justiciaries  through 
every  county  four  times  a  year,  who,  with  four  knights,  chosen  out  of  every  shire  by 
the  people,  shall  hold  the  said  assizes,  in  the  county,  on  the  day,  and  at  the  place  ap- 


19.  And  if  any  matters  cannot  be  determined  on  the  day  appointed  for  holding 
the  assizes  in  each  county,  so  many  of  the  knights  and  freeholders  as  have  been  at  the 
assizes  aforesaid,  shall  stay  to  decide  them,  as  is  necessary,  according  as  there  is  more 
or  less  business. 

20.  A  freeman  shall  not  be  amerced  for  a  small  fault,  but  after  the  manner  of  the 
fault;  and  for  a  great  crime  according  to  the  heinousness  of  it,  saving  to  him  his  con- 
tei^ement ;  and  after  the  same  manner  a  merchant,  saving  to  him  his  merchandise,  and 
a  viAein  shall  be  amerced  aft;er  the  same  manner,  saving  to  him  his  wainage,  if  he  falls 
under  our  mercy ;  and  none  of  the  aforesaid  amerciaments  shall  be  assessed  but  by  the 
oath  of  honest  men  in  the  neighborhood.. 

21.  Earls  and  barons  shall  not  be  amerced,  but  by  their  peers,  and  after  the  de- 
gree of  the  offence. 

22.  !No  ecclesiastical  person  shall  be  amerced  for  his  lay  tenement,  but  according 
to  the  proportion  of  others  aforesaid,  and  not  according  to  the  value  of  his  ecclesiastical 
benefice. 

23.  Neither  a  town  nor  any  tenant  shall  be  distrained  to  make  bridges  or  banks, 
unless  that  anciently  and  of  right  they  are  bound  to  do  it 

24.  No  sheriff,  constable,  coroner,  or  other  our  bailiffi,  shall  hold  pleas  of  the 
Crown. 

25.  All  counties,  hundreds,  wapentakes,  and  tythings,  shall  stand  at  the  old  rents, 
without  any  increase,  except  in  our  demesne  manors. 

26.  If  any  one  holding  of  us  a  lay-fee  die,  and  the  sheriff,  or  our  bailifis,  show  our 
letters  patent,  of  summons  for  debt  which  the  dead  man  did  owe  to  us,  it  shall  be  law- 
fal  for  the  sheriff  or  our  bailiff  to  attach  and  inroll  the  chattels  of  the  dead,  found  upon 
his  lay-fee,  to  the  value  of  the  debt,  by  the  view  of  lawful  men,  so  as  nothing  be  re- 
moved until  our  whole  clear  debt  be  paid ;  and  the  rest  shall  be  left  to  the  executors  to 
fulfill  the  testament  of  the  dead,  and  if  there  be  nothing  due  from  him  to  us,  all  the 
chattels  shall  go  to  the  use  of  the  dead,  saving  to  his  wife  and  children  their  reason- 
able shares. 

27.  If  any  freeman  shall  die  intestate,  his  chattels  shall  be  distributed  by  the 
hands  of  hb  nearest  relations  aud  friends,  by  view  of  the  church ;  saving  to  every  one 

I      his  debts  which  the  deceased  owed  to  him. 
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28.  No  constable  or  bailiff  of  ours  shall  take  corn  or  other  chattelrw'«ny  man^ 
unless  he  presently  give  him  money  for  it,  or  hath  respite  of  payment  by  the  good  will 
of  the  seller. 

29.  No  constable  shall  distrain  any  knight  to  give  money  for  castle  guard,  if  he 
himself  ml)  do  it  in  his  person,  or  by  another  able  man  in  case  he  cannot  do  it  through 
any  reasonable  cause.  And  if  we  lead  him,  or  send  him  in  an  army,  he  shall  be  free 
from  such  guard  for  the  time  he  shall  be  in  the  army  by  our  command. 

30.  No  sheriff  or  bailiff  of  ours,  or  any  other,  shall  take  horses  or  carts  of  any 
fireman  for  carriage,  but  by  the  good-will  of  the  said  freeman. 

31.  Neither  shall  we  nor  our  bailiffs  take  any  man's  timber  for  our  castles  or 
other  uses,  unless  by  the  consent  of  the  owner  of  the  timber. 

32.  We  shall  retain  the  lands  of  those  convicted  of  felony  only  one  year  and  a 
day,  and  then  they  shall  be  delivered  to  the  lord  of  the  fee. 

33.  All  wears  for  the  time  to  come  shall  be  put  down  in  the  rivers  of  Thames  and 
Medway,  and  throughout  all  England,  except  upon  the  sea  coast. 

34.  The  writ  which  is  called  praecipe,  for  the  future,  shall  not  be  made  out  to 
anyone,  of  any  tenement,  whereby  a  freeman  may  lose  his  court. . 

35.  There  shall  be  one  measure  of  wine  and  one  of  ale  through  our  whole  realm ; 
and  one  measure  of  com,  that  is  to  say,  the  London  quarter ;  and  one  breadth  of  dyed 
doth,  and  russets,  and  haberjeets,  that  is  to  say,  two  elk  within  the  lists ;  and  it  shall 
be  of  weights  as  it  is  of  measures. 

36.  Nothing  from  henceforth  shall  be  given  or  taken  for  a  writ  of  inquisition  of 
life  or  limb,  but  it  shall  be  granted  freely,  and  not  denied. 

37.  If  any  do  hold  of  us  by  fee-farm,  or  by  socage,  or  by  burgage,  and  he  hold» 
also  lands  of  any  other  by  knight's  service,  we  will  not  have  the  custody  of  the  heir  or 
land,  which  is  holden  of  another  man's  fee  by  reason  of  that  fee-farm,  socage,  or 
burgage ;  neither  will  we  have  the  custody  of  such  fee-farm,  socage,  or  burgage,  except 
knight's  service  was  due  to  us  out  of  the  same  fee-farm.  We  will  not  have  the  custody 
of  an  heir,  nor  of  any  land  which  he  holds  of  another  by  knight's  service,  by  reason  of  any 
petty  serjeanty  that  holds  of  us,  by  the  service  of  paying  a  knife,  an  arrow,  or  the  like. 

38.  No  bailiff  from  henceforth  shall  put  any  man  to  his  law  upon  his  own  bare 
saying,  without  credible  witness  to  prove  it 

39.  No  freeman  shall  be  taken  or  imprisoned  or  disseised,  or  outlawed,  or  ban- 
ished, or  any  ways  destroyed,  nor  will  we  pass  upon  him,  nor  will  we  send  upon  him^ 
unless  by  the  lawful  judgment  of  his  peers,  or  by  the  law  of  the  land. 

40.  We  will  sell  to  no  man,  we  will  not  deny  to  any  man,  either  justice  or  right. 

41.  All  merchants  shall  have  safe  and  secure  conduct,  to  go  out  of,  and  to  come 
into  England,  and  to  stay  there,  and  to  pass  as  well  by  land  as  by  water,  for  buying 
and  selling  by  the  ancient  and  allowed  customs,  without  any  evil  tolls ;  except  in  time 
of  war,  or  when  they  are  of  any  nation  at  war  with  us.  And  if  there  be  found  any 
such  in  our  land,  in  the  beginning  of  the  war,  they  shall  be  attached,  without  damage 
to  their  bodies  or  goods,  until  it  be  known  unto  us  or  our  chief  justiciary,  how  our  mer- 
chants be  treated  in  the  nation  at  war  with  us ;  and  if  ours  be  safe  there,  the  others 
shall  be  safe  in  our  dominions. 

42.  It  shall  be  lawful,  for  the  time  to  come,  for  anyone  to  go  out  of  our  kingdom 
and  return  safe  and  securely,  by  land  or  by  water,  saving  his  allegiance  to  us ;  unless  in 
time  of  war,  by  some  short  space,  for  the  common  benefit  of  the  realm,  except  prisyners 
and  outlaws,  according  to  the  law  of  the  land,  and  people  in  war  with  us,  and.  mer- 
chants who  shall  be  in  such  condition  as  is  above  mentioned. 

43.  If  any  man  hold  of  any  escheat,  as  of  the  honour  of  Wallingford,  Nottingham, 
Boulogne,  Lancaster,  or  of  other  escheats  which  be  in  our  hands,  and  are  baronies,  and 
die,  his  heir  shall  give  no  other  relief,  and  perform  no  other  service  to  us,  than  he 
would  to  the  baron,  if  it  were  in  the  baron's  hand ;  we  will  hold  it  afler  the  same  man- 
ner as  the  baron  held  it 
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44.  Those  men  who  dwelt  without  the  forest,  from  henceforth  shall  not  come 
before  our  justiciaries  of  the  forest,  upon  common  summons,  but  such  as  are  impleaded 
or  are  pledges  for  any  that  are  attached  for  something  concerning  the  forest. 

45.  We  will  not  make  any  justices,  constables,  sheriff,  or  bailifl^,  but  of  such  as 
know  the  law  of  the  realm  and  mean  duly  to  observe  it. 

46.  All  barons  who  have  founded  abbeys  and  have  the  kings  of  England's 
charters  of  advowson,  or  the  ancient  tenure  thereof,  shall  have  the  keeping  of  themi 
when  vacant,  as  they  ought  to  have. 

47.  All  forests  that  have  been  made  forests  in  our  time,  shall  forthwith  be  dis- 
forested ;  and  the  same  shall  be  done  with  the  banks  that  have  been  fenced  in  by  us  in 
#urtime. 

48.  All  evil  customs  concerning  forests,  warrens,  foresters  and  warreners,  sherifi, 
and  their  officers,  rivers  and  their  keepers,  shall  forthwith  be  inquired  into  in  each 
county,  by  twelve  sworn  knights  of  the  same  shire,  chosen  by  creditable  prsons  of  the 
same  county  ;  and  within  forty  days  after  the  said  inquest,  be  utterly  abolished,  so  as 
never  to  be  restored ;  so  as  we  are  first  acquainted  therewith,  or  our  justiciary,  if  wa 
should  not  be  in  England. 

49.  We  wiUf  immediately  give  up  all  hostages  and  writings  delivered  unto  us  by 
our  English  subjects,  as  securities  for  their  keeping  the  peace,  and  yielding  us  faithful 
service. 

50.  We  will  entirely  remove  from  our  bailiwicks  the  relations  of  Gerard  de 
AAeyes,  so  that  for  the  future  they  shall  have  no  bailiwicks  in  England ;  we  will  also 
remove  Engelard  de  Cygony,  Andrew,  Peter,  and  Gyon,  from  the  Chancery ;  Gyon  ds 
Cjgony,  Geofirey  de  Martyn  and  his  brothers ;  Philip  Mark,  and  his  brothers,  and  his 
nephew,  Geoffirey,  and  their  whole  retinue. 

51.  As  soon  as  peace  is  restored,  we  will  send  out  of  the  kingdom  all  foreign 
soldiers,  cross-bowmen,  and  stipendiaries,  who  are  come  with  horses  and  arms  to  ths 
prejudice  of  our  people. 

52.  If  anyone  has  been  dispossessed  or  deprived  by  us  without  the  legal  judgment 
of  his  peers,  of  his  lands,  castles,  liberties,  or  right,  we  will  forthwith  restore  them  to 
him ;  and  if  any  dispute  arise  upon  this  head,  let  the  matter  be  decided  by  the  five-and* 
twenty  barons  hereafter  mentioned,  for  the  preservation  of  the  peace.  As  for  all  those 
things  of  which  any  person  has,  without  the  legal  judgment  of  his  peers,  been  dis* 
posB^sed  or  deprived,  either  by  King  Henry  our  father,  or  our  brother  King  Richard, 
and  which  we  have  in  our  hands,  or  are  possessed  by  others,  and  we  are  bound  to  war- 
rant and  make  good,  we  shall  have  a  respite  till  the  term  usually  allowed  the  crusaders ; 
excepting  those  things  about  which  there  is  a  plea  depending,  or  whereof  an  inquest 
hath  been  made,  by  our  order,  before  we  undertook  the  crusade,  but  when  we  return  from 
our  pilgrimage,  or  if  perchance  we  tarry  at  home  and  do  not  make  our  pilgrimage,  wa 
will  immediately  cause  full  justice  to  be  administered  therein. 

53.  The  same  respite  we  shall  have  (and  in  the  same  manner  about  administer- 
ing justice,  disafforesting  the  forests  or  letting  them  continue)  for  disafforesting  the  for- 
ests which  Henry  our  father,  and  our  brother  Richard  have  afforested ;  and  for  the 
keeping  of  the  lands  which  are  in  another's  fee,  in  the  same  manner  as  we  have  hith- 
erto enjoyed  those  wardships,  by  reason  of  a  fee  held  of  us  by  knight's  service ;  and  for 
the  abbeys  founded  in  any  other  fee  than  our  own,  in  which  the  lord  of  the  fee  says  he 
has  a  right ;  and  when  we  return  from  our  pilgrimage,  or  if  we  tarry  at  home,  and  do 
■ot  make  our  pilgrimage,  we  will  immediately  do  full  justice  to  all  the  complainants 
in  this  behalf. 

54.  No  man  shall  be  taken  or  imprisoned  upon  the  appeal  of  a  woman,  for  the 
death  of  any  other  than  her  husband. 

55.  All  unjust  and  illegal  fines  made  by  us,  and  all  amerciaments  imposed  un- 
justly and  contrary  to  the  law  of  the  land,  shall  be  entirely  given  up,  or  else  be  left  to  the 
decision  of  the  fi ve-and-twenty  barons  hereafter  mentioned  for  the  preservation*  of  the 
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peace,  or  of  the  major  part  of  them,  together  with  the  aforesaid  Stephen,  archbishop  of 
Canterbury,  if  he  can  be  present,  and  others  whom  he  shall  think  fit  to  take  along  with 
him ;  and  if  he  cannot  be  present,  the  bosiness  shall  notwithstanding  go  on  without  him  ; 
but  so  that  if  one  or  more  of  the  aforesaid  five-and-twenty  barons  be  plaintiffs  in  the 
san^e  cause,  they  shall  be  set  aside  as  to  what  concerns  this  particular  affair,  and  others 
chosen  in  their  room,  out  of  the  said  five-and- twenty,  and  sworn  by  the  rest  to  decide 
the  matter. 

56.  If  we  have  disseised  or  dispossessed  the  Welsh,  of  any  lands,  liberties,  or 
other  things,  without  the  legal  judgment  of  their  peers,  either  in  England  or  in  Wales, 
they  shall  be  immediately  restored  to  them ;  and  if  any  dispute  arise  upon  this  head, 
the  matter  shall  be  determined  in  the  marche  by  the  judgment  of  their  peers ;  for  tene- 
ments in  England  according  to  the  law  of  England,  for  tenements  in  Wales  according 
to  the  law  in  Wales,  for  tenements  of  the  marche  according  to  the  law  of  the  marche ; 
the  same  shall  the  Welsh  do  to  us  and  our  subjects. 

57.  As  for  all  those  things  of  which  a  Welshman  hath,  without  the  legal  judg- 
ment of  his  peers,  been  disseised  or  deprived  of  by  King  Henry  our  father,  or  our 
brother  King  Richard,  and  which  we  either  have  in  our  hands,  or  others  are  possessed 
of,  and  we  are  obliged  to  warrant  it,  we  shall  have  a  respite  till  the  time  generally  al- 
lowed the  crusaders ;  excepting  those  things  about  which  a  suit  is  depending,  or  whereof 
an  inquest  has  been  made  by  our  order,  before  we  undertook  the  crusade ;  but  when  we 
^return,  or  if  we  stay  at  home  without  performing  our  pilgrimage,  we  will  immediately 
do  them  full  justice  according  to  the  laws  of  the  Welsh  and  of  the  parts  before  men- 
tioned. 

58.  We  will  without  delay  dismiss  the  son  of  Llewellyn,  and  all  the  Welsh  host- 
ages, and  release  them  from  the  engagements  they  have  entered  into  with  us  for  the 
preservation  of  the  peace. 

59.  We  will  treat  with  Alexander,  King  of  Scots,  concerning  the  restoring  his 
sisters  and  hostages,  and  his  rights  and  liberties,  in  the  same  form  and  manner  as  we 
shall  do  to  the  rest  of  our  barons  of  England ;  unless  by  the  charters  which  we  have 
from  his  father,  William,  late  King  of  Scots,  it  ought  to  be  otherwise ;  but  this  shall  be 
left  to  the  determination  of  his  peers  in  our  court. 

60.  All  the  aforesaid  customs  and  liberties,  which  we  have  granted  to  be  holden 
in  our  kingdom,  as  much  as  it  belongs  to  us  towards  our  people  of  our  kingdom,  as  well 
clergy  as  laity  shall  observe,  as  far  as  they  are  concerned  towards  their  dependents. 

61.  And  whereas,  for  the  honour  of  God  and  the  amendment  of  our  kingdom, 
and  for  the  better-  quieting  the  discord  that  has  arisen  between  us  and  our  barons,  we 
have  granted  all  these  things  aforesaid  ;  willing  to  render  them  firm  and  lasting,  we  do 
give  and  grant  our  subjects  the  underwritten  security,  namely,  that  the  barons  may 
choose  five-and- twenty  barons  of  the  kingdom,  whom  they  think  convenient ;  who  shall 
take  care,  with  all  their  might,  to  hold  and  observe,  and  caused  to  be  observed,  the 
peace  and  liberties  we  have  granted  them,  and  by  this  our  present  charter  confirmed  ; 
so  that  if  we,  our  justiciary,  our  bailifis,  or  any  of  our  ofiScers,  shall  in  any  circumstance 
fail  in  the  performance  of  them,  towards  any  person,  or  shall  break  through  any  of 
these  articles  of  peace  and  security,  and  the  offense  be  notified  to  four  barons,  chesen 
out  of  the  five-and-twenty  before  mentioned,  the  said  four  barons  shall  repair  to  us,  or 
our  justiciary,  if  we  are  out  of  the  realm,  and  laying  open  the  grievance,  shall  petition 
to  have  it  redressed  without  delay ;  and  if  it  be  not  redressed  by  us,  or  if  we  should 
chance  to  be  out  of  the  realm,  if  it  should  not  be  redressed  by  our  justiciary,  within 
forty  days,  reckoning  from  the  time  it  has  been  notified  to  us,  or  to  our  justiciary,  (if 
we  should  be  out  of  the  realm,)  the  four  barons  aforesaid  shall  lay  the  cause  before 
the  rest  of  the  five-and-twenty  barons ;  and  the  said  five-and-twenty  barons,  topjether 
with  the  community  of  the  whole  kingdom,  shall  distrain  and  distress  us  in  all  possible 
ways,  by  seizing  our  castles,  lands,  possessions,  and  in  any  other  manner  they  con,  till 
the"  grievance  is  redressed  according  to  their  pleasure ;  saving  harmless  our  own  person^ 
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and  the  persons  of  our  qneen  and  children ;  and  when  it  is  redressed,  they  shall  obey 
OS  as  before.  And  any  person  whatsoever  in  the  kingdom,  may  swear  that  he  will  obey 
the  orders  of  the  five-and-twenty  barons  aforesaid,  in  the  execation  of  the  premises,  and 
will  distress  us,  jointly  with  them,  to  the  utmost  of  his  power ;  and  we  give  public  and 
free  liberty  to  any  one  that  shall  please  to  swear  to  this,  and  never  will  hinder  any  per- 
son from  taking  the  same  oath. 

62.  As  for  all  those  of  our  subjects  who  will  not,  of  their  own  accord,  swear  to 
join  the  five-and-twenty  barons  in  distraining  and  distressing  us,  we  will  issue  orders  to 
make  them  take  the  same  oath  as  aforesaid.  And  if  any  one  of  the  iive-and-twenty 
harons  dies,  or  goes  oat  of  the  kingdom,  or  is  hindered  any  other  way  from  carrying 
the  things  aforesaid  into  execution,  the  rest  of  the  said  five-and-twenty  barons  may 
Aaase  another  in  his  room,  at  their  discretion,  who  shall  be  sworn  in  like  manner  as  the 
nsl.  In  all  things  that  are  committed  to  the  execution  of  these  five-and-twenty  barons, 
if,  when  they  are  all  assembled  together,  they  should  happen  to  disagree  about  any  mat- 
ter, and  some  of  them,  when  summoned,  will  not,  or  cannot  come,  whatever  is  agreed 
upon,  or  enjoined,  by  the  major  part  of  those  that  are  present,  shall  be  reputed  as  firm 
and  valid  as  if  all  the  five-and-twenty  had  given  their  consent ;  and  the  aforesaid  five- 
and-twenty  shall  swear,  that  all  the  premises  they  shall  faithfully  observe,  and  cause 
with  all  their  power  to  be  observed.  And  we  will  not  by  ourselves,  or  by  any  other, 
procure  anythibg  whereby  any  of  these  concessions  and  liberties  may  be  revoked  or 
teuened ;  and  if  any  such  thing  be  obtained,  let  it  be  null  and  void ;  neither  shall  wc 
ever  make  use  of  it,  either  by  ourselves  or  any  other.  And  all  the  ill-will,  indigna- 
tions, and  rancours  that  have  arisen  between  us  and  our  subjects,  of  the  clergy  and  laity, 
firom  the  first  breaking  out  of  the  dissensions  between  us,  we  do  fully  remit  and  forgive : 
moreover  all  trespasses  occasioned  by  the  said  dissensions,  from  Easter  in  the  fifteenth 
year  of  our  reign,  till  the  restoration  of  peace  and  ♦ranquility,  we  hereby  entirely  remit 
to  all,  both  elegy  and  laity,  and  as  far  as  in  us  lies  do  fully  forgive.  We  have,  more- 
over, caused  to  be  made  for  them  the  letters  patent  testimonial  of  Stephen,  lord  arch 
bishop  of  Canterbury,  Henry,  lord  archbishop  of  Dublin,  and  the  bishops  aforesaid,  as 
aho  of  Master  Pandulph,  for  the  security  and  concessions  aforesaid. 

63.  Wherefore  we  will  and  firmly  enjoin,  that  the  Church  of  England  be  free, 
and  that  all  the  men  in  our  kingdom  have  and  hold  all  the  aforesaid  liberties,  rights, 
and  concessions,  truly  and  peaceably,  freely  and  quietly,  fully  and  wholly  to  themselves 
and  their  heirs,  of  us  and  our  heirs,  in  all  things  and  places,  forever,  as  is  aforesaid.  It 
is  also  sworn,  as  well  on  our  part  as  on  the  part  of  the  barons,  that  all  the  things  afore- 
said shall  be  observed  bona  fide  and  without  evil  subtilty. 

Given  under  our  hand,  in  the  prescence  of  the  witnesses  above  named^and  many 
others,  in  the  meadow  called  Runnymede,  between  Windsor  and  Staines,  the  15th  day 
of  JtmCy  in  the  17th  year  of  our  reign. 
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THE  DECLARATION  OF  INDEPENDENCK 

IN  CONGRESS,  JULY  4,  1776* 


T!he  Unanimoua  Declaration  of  the  Thirteen  United  States  of  America: 

When,  in  the  course  of  human  events,  it  becomes  necessary  for  one  people  to  dis- 
solve the  political  bands  which  have  connected  them  with  another,  and  to  assume  among 
the  powers  of  the  earth  the  separate  and  equal  station  to  which  the  laws  of  nature  and 
of  nature's  God  entitle  them,  a  decent  respect  to  the  opinions  of  mankind  requires  that 
they  should  declare  the  causes  which  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident,  that  aU  men  are  created  equal ;  that  they 
are  endowed  by  their  Creator  with  certain  unalienable  rights ;  that  among  these  are 
Life,  Liberty,  and  the  pursuit  of  Happiness.  That,  to  secure  these  rights,  governments 
are  instituted  among  men,  deriving  their  just  powers  from  the  consent  of  the  governed ; 
That,  whenever  any  Form  of  Government  becomes  destructive  of  these  ends,  it  is  the 
Right  of  the  People  to  alter  or  abolish  it,  and  to  institute  a  new  Government  laying  its 
foundation  on  such  principles,  and  organizing  its  powers  in  such  form  as  to  them  shall 
seem  most  likely  to  effect  their  Safety  and  Happiness.  Prudence,  indeed,  will  dictate 
that  Governments  long  established  should  not  be  changed  for  light  and  transient  causes ; 
and,  accordingly,  all  experience  hath  shown  that  mankind  are  more  disposed  to  suffer, 
while  evils  are  sufierable,  than  to  right  themselves  by  abolishing  the  forms  to  which 
they  are  accustomed.  But  when  a  long  train  of  abuses  and  usurpations,  pursuing  in- 
variably the  same  Object,  evinces  a  design  to  reduce  them  under  absolute  Despotism,  it 
is  their  right,  it  is  their  duty,  to  throw  off  such  Gk>vemment  and  to  provide  new  Guards 
for  their  future  security. 

Such  has  been  the  patient  sufferance  of  these  Colonies,  and  such  is  now  the  neces- 
sity which  constrains  them  to  alter  their  former  Systems  of  Government.  The  history 
of  the  present  King  of  Great  Britain  is  a  history  of  repeated  injuries  and  usurpations, 
all  having  in  direct  object  the  establishment  of  an  absolute  Tyranny  over  these  States. 
To  prove  this,  let  Facts  be  submitted  to  a  candid  world : 

He  has*  refused  his  Assent  to  Laws  the  most  wholesome  and  necessary  for  the 
public  good. 

He  has  forbidden  his  Governors  to  pass  Laws  of  immediate  and  pressing  import- 
ance, unless  suspended  in  their  operations  till  his  Assent  should  be  obtained ;  and,  when 
so  suspended,  he  has  utterly  neglected  to  attend  to  them. 

He  has  refused  to  pass  other  Laws  for  the  accommodation  of  large  districts  of 
people,  unless  those  people  would  relinquish  the  right  of  Bepresentation  in  the  Legis- 
lature, a  right  inestimable  to  them,  and  formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncomfortable,  and 
distant  from  the  depository  of  their  Public  Becords,  for  the  sole  purpose  of  fatiguing 
them  into  compliance  with  his  measures. 

He  has  dissolved  Bepresentative  Houses  repeatedly,  for  opposing  with  manly 
firmness,  his  invasions  on  the  rights  of  the  people. 

He  has  refused,  for  a  long  time  after  such  dissolutions,  to  cause  others  to  be  elected 
whereby  the  Legislative  Powers,  incapable  of  Annihilation,  have  returned  to  the 
People  at  large  for  their  exercise,  the  State  remaining  in  the  meantime  exposed  to  all 
the  dangers  of  invasion  from  without  and  convulsions  within. 

*The  text  here  followed  le  that  of  U.  S.  Rev.  Stat.  (2  ed.  1878)  p.  8. 
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He  has  endeavored  to  prevent  the  population  of  these  states,  for  that  purpose 
obslracting  the  Laws  for  the  Naturalization  of  Foreigners,  r^Rieing  to  pass  others  to 
encourage  their  migration  hither,  and  raising  the  conditions  of  new  Appropriations  of 
Lands. 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  his  Assent  to  Laws 
fi>r  establishing  Judiciary  Powers. 

He  has  made  Judges  dependent  on  his  Will  alone  for  the  tenure  of  their  offices, 
and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  New  Offioee,  and  sent  hither  swarms  of  Officers  to 
harass  our  People  and  eat  out  their  substance. 

He  has  kept  among  us  in  times  of  peace.  Standing  Armies,  without  the  Consent  of 
our  Legttlatures. 

He  has  affected  to  render  the  Military  independent  of,  and  superior  to  the  Civil 
Power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign  to  our  con* 
stituti<m  and  unacknowledged  by  our  laws,  giving  his  Assent  to  dieir  acts  of  pretended 
L^islation: 

For  quartering  large  bodies  of  armed  troops  among  us: 

For  protecting  them,  by  a  mock  Trial,  from  Punishment  for  any  Murders  which 
whidi  they  should  commit  on  the  Lihabitants  of  these  States: 

For  cutting  off  our  Trade  with  all  parts  of  the  world : 

For  imposing  taxes  on  us  without  our  consent : 

For  depriving  us,  in  many  cases,  of  the  benefits  of  Trial  by  Jury: 

For  transporting  us  beyond  Seas  to  be  tried  for  pretended  offenses : 

For  abolishing  the  free  System  of  English  Laws  in  a  neighboring  Province,  estab- 
lidiing  therein  an  Arbitrary  government,  and  enlarging  its  Boundaries,  so  as  to  render 
it  at  once  an  example  and  fit  instrument  for  introducing  the  same  absolute  rule  into 
these  Colonies : 

For  taking  away  our  Charters,  abolishing  our  most  valuable  Laws,  and  altering, 
ftmdamentally,  the  Forms  of  our  Governments : 

For  suspending  our  own  Legislatures,  and  declaring  themselves  ii;ivested  with 
Power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  Government  here,  by  declaring  us  out  of  his  Protection  and 
wagmg  War  against  us. 

He  has  plundered  our  seas,  ravaged  our  Coasts,  burnt  our  towns,  and  destroyed 
the  lives  of  our  people. 

He  is,  at  this  time,  transporting  large  armies  of  foreign  mercenaries  to  compleat 
Ae  works  of  death,  desolation  and  tyranny,  already  begun,  with  circumstances  of 
Cruelty  &  perfidy  scarcely  paralleled  in  the  most  barbarous  ages,  and  totally  unworthy 
tiie  Head  of  a  civilized  nation. 

He  hastc^nstmined  our  fellow  citizens',  taken  Captive. on  the  high  Seas,  to  bear 
Arms  against  their  Country,  to  become  the  executioners  of  their  -friends  and  Brethren, 
or  to  fall  themselves  by  their  Hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has  endeavored  to  bring  on 
^e  inhabitants  of  our  frontiers  the  merciless  Indian  Savages,  whose  known  rules  of  war- 
&re  is  an  undistinguished  destruction  of  all  ages,  sexes  and  conditions. 

In  every  stage  of  these  oppressions  We  have  Petitioned  for  Bedress  in  the  most 
humble  terms :  Our  repeated  Petitions  have  been  answered  only  by  repeated  injury. 
A  Prince  whose  character  is  thus  marked  by  every  act  which  may  define  a  Tyrant,  is 
unfit  to  be  the  ruler  of  a  free  People. 

Nor  have  We  been  wanting  in  attentions  to  our  Brittish  brethren.  We  have 
warned  them,  from  time  to  time,  of  attempts  made  by  their  legislature  to  extend  an  un- 
warrantable jurisdiction  over  us.  We  have  reminded  them  of  the  circumstances  of  our 
emigration  and  settlement  here.  We  have  appealed  to  their  native  justice  and  mag- 
nanimity, and  we  have  conjured  them,  by  the  ties  of  our  common  kindred;  to  disavow 
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these  usurpations,  which  would  inevitably  interrupt  our  connections  and  correspondence. 
They,  too,  have  been  deaf  to  the  voice  of  justice  and  of  consanguinity.  We  must,^ 
therefore,  acquiesce  in  the  necessity  which  denounces  our  Separation,  and  hold  them,  as 
we  bold  the  rest  of  mankind,  Enemies  in  War,  in  Peace,  Friends. 

We,  therefore,  the  Representatives  of  the  United  States  of  America  in  General 
Congress  Assembled,  appealing  to  the  Supreme  Judge  of  the  world  for  the  rectitude  of 
our  intentions,  do,  in  the  Name  and  by  Authority  of  the  good  People  of  these  Colonies, 
solemnly  publbh  and  declare,  that  these  United  Colonies  are,  and  of  Right  ought  to  be,^ 
Free  and  Independent  States  ;  that  they  are  Absolved  from  all  Allegiance  to  the 
British  Crown,  and  that  all  political  connection  between  them  and  the  State  of  Great 
Britain  is,  and  ought  to  be,  totally  dissolved ;  and  that,  as  Free  and  Imdependbni' 
States,  they  have  full  Power  to  levy  War,  conclude  Peace,  contract  Alliances,  establish 
Commerce,  and  do  all  other  Acts  and  Things  which  Independent  States  may  of  right  ° 
do.  And  for  the  support  of  this  Declaration,  with  firm  reliance  on  the  Protection  of 
Divine  Providence  we  mutually  pledge  to  each  other  our  Lives,  oar  Fortunes,  and 
our  sacred  Honor. 

JOHN  HANCOCK. 


New  HampsMre. 
JOSIAH  BARTL^TT, 
WM.  WHIPPLE, 
MATTHEW  THORNTON. 

MastachtueUa  Bay. 
SAML.  ADAMS, 
JOHN  ADAMS, 
ROBT.  TREAT  PAINE, 
ELBRIDGE  GERRY. 

Rhode  Island. 
STEP.  HOPKINS. 
WILLIAM  ELLERy. 

CotmedicuL 
ROGER  SHERMAN, 
SAM'EL  HUNTINGTON, 
WM.  WILLIAMS, 
OLIVER  WOLCOTT. 

New  York 
WM.  FLOYD, 
PHIL.  LIVINGSTON, 
FRANS.  LEWIS, 
LEWIS  MORRIS. 

New  Jersey. 
RICHD.  STOCKTON, 
JNO.  WITHERSPOON, 
FRAS.  HOPKINSON, 
JOHN  HART, 
ABRA.  CLARK. 

Pennsylvania. 
ROBT.  MORRIS, 
BENJAMIN  RUSH. 
BENJA.  FRANKLIN. 
JOHN  MOKTON, 
GEO.  CLYMER, 


JA8.  SMITH, 
GEO.  TAYLOR, 
JAMES  WILSON, 
GEO.  ROSS. 

Delaware. 
CESAR  RODNEY, 
GEO.  READ, 
THO.  M'KEAN. 

Maryland. 
SAMUEL  CHASE, 
WM.  PACA. 
THOS.  STONE, 
CHARLES  CARROLL,  of  Carrollton. 

Virginia. 
GEORGE  WYTHE, 
RICHARD  HENRY  LEE, 
THO.  JEFFERSON, 
BENJ.  HARRISON, 
THOS.  NELSON,  Jr., 
FRANCIS  LIGH TFOOT  LEE, 
CARTER  BRAXTON. 

North  Ckrolina. 
WM.  HOOPER, 
JOSEPH  HEWES, 
JOHNPENN.   • 

South  Carolina. 
EDWARD  RUTLEDGE, 
THOS.  HEYWARD,  Junr., 
THOMAS  LYNCH.  Junr., 
ARTHUR  MIDDLETON. 

Georgia. 
BUTTON  GWINNETT, 
LYMAN  HALL, 
GEO.  WALTON. 
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AETICLES  OF  CONFEDERATION; 

ADOPTED  BY    DELEGATES    IN   CONGRESS  AT    PHILADEL- 
PHIA JULY  9,  1778. 


To  ail  to  whom  these  Presents  sluill  <x>me^  loe  the  undersigned  Delcfjates  of 
the  States  affixed  to  our  Names  send  greeting: 

Whereas  the  Delegates  of  the  United  States  of  America  in  Congress  assembled  did 
on  the  fifteenth  day  of  November  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  seventy- seven,  and  in  the  second  year  of  the  Independence  of  America  agree  to  cer- 
tain articles  of  Confederation  and  perpetual  Union  between  the  States  of  Newhampshire, 
Massachusetts-Bay,  Rhodeisland  and  Providence  Plantations,  Connecticut,  New  York, 
New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia,  North-Carolina,  South-Caro- 
lina and  Georgia  in  the  Words  following,  viz : 

**  Articles  of  Confederation  and  perpetual  Union  betiveenthe  t^ates  of  Newliampshvre, 
'*  Massachusetts-Bay^  Rhodeisland  and  Providence  Plantations,  Connecticut^  New  York^ 
"New  Jersey,  Pennsylvania,  DelawarCy  Maryland,  Virginia,  North- Carolina,  South- Caro- 
"Una, and  Georgia" 

Article  I.  The  stile  of  this  confederacy  shall  be,  "  The  United  States  of  Amer- 
ica." 

Abticle  IL  Each  state  retains  its  sovereignty,  freedom  and  independence,  and 
every  power,  jurisdiction  and  right,  which  is  not  by  this  confederation  expressly  dele- 
gated to  the  United  States  in  Congress  assembled. 

Aehclk  III.  The  said  States  hereby  severally  enter  into  a  firm  league  of  friend- 
ship with  each  other  for  their  common  defense,  the  security  of  their  liberties,  and  their 
mutual  and  general  welfare ;  binding  themselves  to  assist  each  other  against  all  force 
offered  to,  or  attacks  made  upon  them,  or  any  of  them,  on  account  of  religion,  sover- 
eignty* trade,  or  any  other  pretense  whatever.  - 

Article  IV.  The  better  to  secure  and  perpetuate  mutual  friendship  and  inter- 
course among  the  people  of  the  different  States  in  this  Union,  the  free  inhabitants  of 
each  of  these  States,  paupers,  vagabonds,  and  fugitives  from  justice  excepted,  shall  be 
entitled  to  all  privileges  and  immunities  of  free  citizens  in  the  several  States ;  and  the 
people  of  each  State  shall  have  free  ingress  and  regress  to  and  from  any  other  State,  and 
shall  enjoy  therein  all  the  privileges  of  trade  and  commerce,  subject  to  the  same  duties,, 
impositions  and  restrictions,  as  the  inhabitants  thereof  respectively:  provided,  Tkat 
such  restriction  shall  not  extend  so  far  as  to  prevent  the  removal  of  property  imported 
into  any  State  to  any  other  State  of  which  the  owner  is  an  inhabitant:  provided, 
also.  That  no  impositions,  duties  or  restriction  shall  be  laid  by  any  State  on  the  property 
of  the  United  States,  or  either  of  them. 

If  any  person,  guilty  of  or  charged  with  treason,  felony,  or  other  high  misdemeanor, 
in  any  state  shall  flee  from  justice,  and  be  found  in  any  of  the  United  States,  he 
shall,  upon  demand  of  the  Governor  or  Executive  power  of  the  State  from  which  he 
fled,  be  delivered  up,  and  removed  to  the  State  having  jurisdiction  of  his  offense.  Full 
faith  and  credit  shall  be  given  in  each  of  these  States  to  the  records,  acts,  and  judicial 
proceedings  of  the  courts  and  magistrates  of  every  other  state. 


*Tezt  here  foUowed  Is  that  of  U.  S.  Bev.  Stat.  (2  ed.  187S).  p.  7. 
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Article  V.  For  the  more  convenient  management  of  the  general  interests  of 
the  United  States,  delegates  shall  be  annually  appointed,  in  snch  manner  as  the  legis- 
lature of  each  State  shall  direct,  to  meet  in  Congress  on  the  first  Monday  of  November, 
in  every  year,  with  a  power  reserved  to  each  State  to  recall  its  delegates,  or  any  of 
them,  at  any  time  within  the  year,  and  to  send  others  in  their  stead  for  the  remainder 
of  the  year. 

No  State  shall  be  represented  in  Oongres  by  less  than  two,  nor  more  than  seveB 
members ;  and  no  person  shall  be  capable  of  being  a  delegate  for  more  than  three  years 
in  any  term  of  six  years ;  nor  shall  any  person,  being  a  delegate,  be  capable  of  holding 
any  office  under  the  United  States,  for  which  he,  or  another  for  his  benefit,  receives 
any  salary,  fees,  or  emoluments  of  any  kind.  Each  State  shall  maintain  its  own  dele- 
gates in  a  meeting  of  the  States,  and  while  they  act  as  members  of  the  committee  of  the 
States. 

In  determining  questions  in  the  United  States  in  Congress  assembled,  each  State 
shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  impeached  or  questioned 
in  any  court  or  place  out  of  Congress;  aUd  the  members  of  Congress  shall  be  prote6t^ 
in  thi^r  persons  from  arrests  aiid  imprisonments  during  the  time  of  their  going  to  and 
irom,  and  attendauce  on  Congress,  except  for  treason,  felony,  or  breach  of  the  peace. 

Article  VL  No  State  without  the  consent  of  the  United  States  in  Congress 
assembled,  shall  send  any  embassy  to,  or  receive  an  embassy  from,  or  enter  into  any 
conference,  agreement,  alliance  or  treaty  with  any  king,  prince  or  state ;  nor  shall  any 
person  holding  any  office  of  profit  or  trust  under  the  United  States,  or  any  of  them, 
accept  of  any  present,  emolument,  office,  or  title  of  any  kind  whatever,  from  any  king, 
prince  or  foreign  state ;  nor  shall  the  United  States  in  Congress  assembled,  or  any  of 
them  grant  any  title  of  nobility. 

No  two  or  more  States  shall  enter  into  any  treaty,  confederation,  or  alliance 
whatever  between  them,  without  the  consent  of  the  United  States  in  Congress  assem- 
bled, specifying  accurately  the  purposes  for  which  the  same  is  to  be  entered  into,  and 
how  long  it  shall  continue. 

No  State  shall  lay  any  imposts  or  duties,  which  may  interfere  with  any  stipulations 
in  treaties  entered  into  by  the  United  States  in  Congress  assembled,  with  any  king, 
prince  or  state,  in  pursuance  of  any  treaties  already  proposed  by  Congress  to  the  courts 
of  France  and  Spain. 

No  vessels  of  war  shall  be  kept  up  in  time  of  peace  by  any  state,  except  such  num- 
ber only  as  shall  be  deemed  necessary  by  the  United  States  in  Congress  assembled,  for  the 
defense  of  such  state  or  its  trade ;  nor  shall  any  body  of  forces  be  kept  up  by  any  State 
in  time  of  peace,  except  such  number  only,  as  in  the  judgment  of  the  United  States  in 
Congress  assembled,  shall  be  deemed  requisite  to  garrison  the  forts  necessary  for  the 
defense  of  such  State ;  but  every  State  shall  always  keep  up  a  well  regulated  and  dis- 
ciplined militia,  sufficiently  armed  and  aceoutered,  and  shall  provide,  and  conistantly 
have  ready  for  nse,  in  public  stored,  a  due  number  of  field  pieces  and  tents,  and  a  proper 
quantity  of  arms,  ammunition  and  camp  equipage. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United  States  in  Con- 
gress assembled,  unless  such  State  be  actually  invaded  by  enemies,  or  shall  have  re- 
ceived certain  advice  of  a  resolution  being  formed  by  some  nation  of  Indians  to  invade 
such  State,  and  the  danger  is  so  imminent  as  not  to  admit  of  a  delay  till  the  United 
States  in  Congress  assembled,  can  be  consulted ;  nor  shall  any  State  grant  commissions 
to  any  ships  or  vessels  of  war,  nor  letters  of  marque  or  reprisal,  except  it  be  after  a 
declaration  of  war  by  the  United  States  in  Congress  assembled  ;  and  then  only  against 
the  kingdom  or  state,  and  the  subjects  thereof,  against  which  war  has  been  so  declared, 
and  under  such  regulations  as  shall  be  established  by  the  United  States  in  Congress 
assembled ;  unless  such  States  be  infested  by  pirates ;  in  which  case  vessels  of  war  may 
be  fitted  out  for  that  occasion,  and  kept  so  long  as  the  danger  shall  continue,  or  until 
the  United  States  in  Congress  assembled  shall  determine  otherwise. 
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Abtiole  Vn.  When  land  forces  are  raised  by  any  State  for  theconimon  defense^ 
all  officers  of  or  under  the  rank  of  colonel,  shall  be  appointed  by  the  legislature  of  each 
State  respectively,  by  whom  such  forces  shall  be  raised,  or  in  such  manner  as  such  State 
flhall  direct ;  and  all  vacancies  shall  be  filled  up  by  the  Stat»  which  first  made  the 
appointment 

Abticle  VHL  All  charges  of  war  and  all  other  expenses  that  shall  be  incurred 
for  the  common  defense  or  general  welfare,  an.d  allowed  by  the  United  States  in  Con- 
gress assembled,  shall  be  defrayed  out  of  a  common  treasury,  which  shall  be  supplied 
by  the  several  States,  in  proportion  to  the  value  of  all  land  within  each  State,  granted 
to,  or  surveyed  for,  any  person,  as  such  land  and  the  buiUWigs  and  im^rovefnent^ 
thereon  shaU  be  estimated  according  to  such  mode  as  the  United  States  in  Congress 
assembled,  shall  from  time  to  time,  direct  and  appoint 

The  taxes  for  paying  that  proportion,  shall  be  laid  and  levied  by  the  authority 
and  direction  of  the  Legislatures  of  the  several  States,  within  the  time  agreed  upon  by 
the  United  States  in  Congress  assembled. 

Article  IX.  The  United  States  in  Congress  assembled,  shall  have  the  sole  and 
exclusive  right  and  power  of  determining  on  peace  and  war,  except  in  the  cases  men- 
tioned in  l£e  sixth  article — of  sending  and  receiving  embassadors — entering  into 
treaties  and  alliances :  provided.  That  no  treaty  of  commerce  shall  be  made,  whereby 
the  legislative  power  of  the  respective  States,  shall  be  restrained  from  imposing  such 
imposts  and  duties  on  foreigners  as  their  own  people  are  subjected  to,  or  from  prohibit^  , 
ing  the  exportation  or  importation  of  any  species  of  goods  or  commodities  whatsoever 
—of  establishing  rules  for  deciding,  in  all  cases,  what  captures  on  land  or  water  shall 
be  legal,  and  in  what  manner  prizes  taken  by  land  or  naval  forces  in  the  service  of  the 
United  States  shall  be  divid^  or  appropriated ^f  granting  letters  of  marque  and 
reprisal  in  times  of  peace — appointing  courts  for  the  trial  of  piracies  and  felonies  com- 
mitted on  the  high  seas,  and  establishing  courts  for  receiving  and  determining  finally 
appeals  in  all  cases  of  captures:  provided,  That  no  member  of  Congress  shall  be 
appointed  a  judge  of  any  of  the  said  courts. 

The  United  States  in  Congress  assembled  shall  also  be  the  last  resort  on  appeal  in 
all  disputes  and  difierences  now  subsisting,  or  that  hereafter  may  arise  between  two  or 
more  States,  conoeming  boundary,  jurisdiction,  or  any  other  cause  whsktever ;  which 
authority  shall  always  be  exercised  in  the  manner  following :  whenever  the  legislative 
or  executive  authority,  or  lawful  agent  of  any  State  in  controversy  with  another,  shall 
present  a  petition  to  Congress,  stating  the  matter  in  question,  and  praying  for  a  hearing, 
notice  thereof  shall  be  given  by  order  of  Congress,  to  the  legislative  or  executive 
authority  of  the  other  State  in  controversy,  and  a  day  assigned  for  the  appearance  of 
the  parties  by  their  lawful  agents,  who  shall  then  be  directed  to  appoint  by  joint  con- 
sent, commissioners  or  judges  to  constitute  a  court  for  hearing  and  determining  the 
matter  in  question  ;  but  if  they  cannot  agree.  Congress  shall  name  three  persons  out  of 
each  of  the  United  States,  and  from  the  list  of  such  persons  each  party  shall  alter- 
nately strike  out  one,  the  petitioners  beginning,  until  the  number  shall  be  reduced  to 
thirteen ;  and  from  that  number  not  less  than  seven  nor  more  than  nine  names,  as  Con- 
gress shall  direct,  shall  in  the  presence  of  Congress  be  drawn  out  by  lot ;  and  the  persons 
whose  names  shall  be  so  drawn,  or  any  five  of  them,  shall  be  commissioners  or  judges  to 
hear,  and  finally  determine  the  controversy,  so  always  as  a  major  part  of  the  judges, 
who  shall  hear  the  cause,  shall  agree  in  the  determination;  and  if  either  party  shall 
neglect  to  attend  at  the  day  appointed,  without  showing  reasons  which  Congre^  shall 
judge  sufficient,  or,  being  present  shall  refuse  to  strike,  the  Congress  shall  proceed  to 
nominate  three  persons  out  of  each  state,  and  the  Secretary  of  Congress  shall  strike  in 
behalf  of  such  party  absent  or  refusing ;  and  the  judgment  and  sentence  of  the  court 
to  be  appointed  in  the  manner  before  prescribed,  shall  be  final  and  conclusive.  And  if 
My  of  the  parties  shall  refuse  to  submit  to  the  authority  of  such  court,  or  to  appear  or 
defend  their  claim  or  cause,  the  court  shall,  nevertheless,  proceed  to  pronounce  sentence 
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or  judgment,  which  shall,  in  like  manner,  be  final  and  decisive,  the  judgment  or  sen- 
tence and  other  proceedings  being  in  either  case  transmitted*  to  Congress,  and  lodged 
among  the  acts  of  Congress,  for  the  security  of  the  parties  concerned :  provided.  That 
overy  commissioner,  before  he  sits  in  judgment,  shall  take  an  oath,  to  be  administered 
by  one  of  the  judges  of  the  supreme  or  superior  court  of  the  state  where  the  cause  shall 
be  tried,  "  well  and  truly  to  hear  and  determine  the  matter  in  question,  according  to  the 
best  of  his  judgment,  without  favor,  affection,  or  hope  of  reward:"  provided,  also. 
That  no  State  shall  be  deprived  of  territory  for  the  benefit  of  the  United  States. 

All  controversies  concerning  the  private  right  of  soil,  claimed  under  different 
grants  of  two  or  more  States,  whose  jurisdiction,  as  they  may  respect  such  lands  and  the 
States  which  passed  such  grants,  are  adjusted,  the  said  grants,  or  either  of  them,  being 
at  the  same  time  claimed  to  have  originated  antecedent  to  such  settlement  of  jurisdic- 
tion, sliall,  on  the  petition  of  either  party  to  the  Congress  of  the  United  States,  be 
finally  determined,  as  near  as  may  be,  in  the  same  manner  as  is  before  prescribed  for 
deciding  disputes  respecting  territorial  jurisdiotion  between  different  States.  The 
United  States  in  Congress  assembled,  shall  also  have  the  sfjle  and  exclusive  right 
and  power  of  regulating  the  alloy  and  value  of  coin  struck  by  their  own  authority,  or 
by  that  of  the  respective  States — fixing  the  standard  of  weights  and  measures  through- 
out the  United  States — regulating  the  trade,  and  managing  all  affairs  with  the  Indians, 
not  members  of  any  of  the  states :  provided,  that  the  legislative  right  of  any  State 
within  its  own  limits  benotinfringedorviolated'— establishing  and  regulating  post-offioes 
from  one  State  to  another  thoughout  all  the  United  States,  and  exacting  such  postage 
on  the  papers  passing  thro'  the  same  as  may  be  requisite  to  defray  the  expenses  of  the 
said  office — appointing  all  officers  of  the  land  forces  in  the  service  of  the  United  States 
excepting  regimental  officers — appointing  all  the  officers  of  the  naval  forces,  and  com- 
missioning all  officers  whatever  in  the  service  of  the  United  States — making  rules  for 
the  government  and  regulation  of  the  said  land  and  naval  forces,  and  directing  their 
operations. 

The  United  States  in  Congress  assembled,  shall  have  authority  to  appoint  a  com- 
mittee to  sit  in  the  recess  of  Congress,  to  be  denominated,  *'  a  Committee  of  the  States," 
.and  to  consist  of  one  delegate  from  each  State ;  and  to  appoint  such  other  committees 
and  civil  officers  as  may  be  necessary  for  managing  the  general  affairs  of  the  United 
States,  under  their  direction — to  appoint  one  of  their  number  to  preside :  provided, 
That  no  person  be  allowed  to  serve  in  the  office  of  president  more  than  one  year  in  any 
term  of  three  years ;  to  ascertain  the  necessary  sums  of  money  to  be  raised  for  the  ser- 
vice of  the  United  States,  and  to  appropriate  and  apply  the  same  for  defraying  the  pub- 
lic expenses — to  borrow  money  or  emit  bills  on  the  credit  of  the  United  States,  trans- 
mitting every  half  year  to  the  respective  states  an  account  of  the  sums  of  money  so 
borrowed  or  emitted — to  build  and  equip  a  navy — to  agree  upon  the  number  of  land 
forces,  and  to  make  requisitions  from  each  state  for  its  quota,  in  proportion  to  the  num- 
ber of  white  inhabitants  in  such  state ;  which  requisition  shall  be  binding,  and  there- 
upon the  Legislature  of  each  State  shall  appoint  the  regimental  officers,  raise  the  men, 
and  cloath,  arm,  and  equip  them  in  a  soldier-like  manner,  at  the  expense  of  the  United 
States ;  and  the  officers  and  men  so  cloathed,  armed,  and  equipped,  shall  march  to  the 
place  appointed,  and  within  the  time  agreed  on  by  the  United  States  in  Congress  assem- 
bled :  but  if  the  United  States  in  Congress  assembled  shall,  on  consideration  of  circum- 
stances, judge  proper  that  any  state  should  not  raise  men,  or  should  raise  a  smaller  number 
than  its  quota,  and  that  any  other  State,  should  raise  a  greater  number  of  men  than  the 
quota  thereof,  such  extra  number  shall  be  raised,  officered,  cloathed,  armed  and 
equipped  in  the  same  manner  as  the  quota  of  such  state,  unless  the  legislature  of  such 
State  shall  judge  that  such  extra  number  cannot  be  safely  spared  out  of  the  same;  in 
which  case  they  shall  raise,  officer,  cloath,  arm  and  equip  as  many  of  such  extra  num- 
ber as  they  judge  can  be  safely  spared ;  and  the  officers  and  men,  so  cloathed,  armed 
and  equipped,  shall  march  to  the  place  appointed,  and  within  the  time  agreed  on  by  the 
United  States  in  Congress  assembled. 
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The  United  States  in  Congress  assembled,  shall  never  engage  in  a  war,  nor  grant 
letters  of  marque  and  reprisal  in  time  of  peace,  nor  enter  into  any  treaties  or  alliances, 
nor  coin  money,  nor  regulate  the  value  thereof,  nor  ascertain  the  sums  and  expenses 
necessary  for  the  defense  and  welfare  of  the  United  States,  or  any  of  them,  nor 
emit  bills,  nor  borrow  money  on  the  credit  of  the  United  States,  nor  appropriate  money, 
nor  agree  upon  the  number  of  vessels  of  war  to  be  built  or  purchased,  or  the  number  of 
land  or  sea  forces  to  be  raised,  nor  appoint  a  commander-in-chief  of  the  army  or  navy, 
unless  nine  States  assent  to  the  same:  nor  shall  a  question  on  any  other  point,  except  for 
adjourning  from  day  to  day,  be  determined,  unless  by  the  votes  of  a  majority  of  the 
United  States  in  Congress  assembled. 

The  Congress  of  the  United  States  shall  have  power  to  adjourn  to  any  time  within 
the  year,  and  to  any  place  within  the  United  States,  so  that  no  period  of  adjournment 
be  for  a  longer  duration  than  the  space  of  six  months;  and  shall  publish  the  journal  of 
their  proceedings  monthly,  except  such  parts  thereof  relating  to  treaties,  alliances, 
or  military  operations,  as  in  their  judgment  require  secresy ;  and  the  yeas  and  nays  of 
the  delegates  of  each  State  on  any  question  shall  be  entered  on  the  journal,  when  it  is 
desired  by  any  delegate ;  and  the  delegates  of  a  State,  or  any  of  them,  at  his  pr  their 
request,  shall  be  furnished  with  a  transcript  of  the  said  journal,  except  such  parts  as 
are  above  excepted,  to  lay  before  the  Legislatures  of  the  several  States. 

Article  X.  The  committee  of  the  States,  or  any  nine  of  them,  shall  be  author- 
ized to  execute,  in  the  recess  of  Congress,  such  of  the  powers  of  Congress  as  the  United 
States  in  Congress  assembled,  by  the  consent  of  nine  States,  shall  from  time  to  time, 
think  expedient  to  vest  them  with :  provided.  That  no  power  be  delegated  to  the  said 
committee,  for  the  exercise  of  which,  by  the  articles  of  confederation,  the  voice  of  nine 
iStates  in  the  Congress  of  the  United  States  assembled  is  requisite. 

Article  XI.  Canada,  acceding  to  this  confederation,  and  joining  in  the  meas- 
ures of  the  United  States,  shall  be  admitted  into,  and  entitled  to  all  the  advantages  of 
this  Union  ;  but  no  other  colony  shall  be  admitted  into  the  same,  unless  such  admis- 
sion be  agreed  to  by  nine  states. 

Article  XII.  AH  bills  of  credit  emitted,  moneys  borrowed,  and  debts  contracted 
by  or  under  the  authority  of  Congress,  before  the  assembling  of  the  United  States,  in 
pursuance  of  the  present  confederation,  shall  be  deemed  and  considered  as  a  charge 
against  the  United  States,  for  payment  and  satisfaction  whereof  the  said  United  States 
and  the  public  faith  are  hereby  solemnly  pledged. 

Articxe  XIII.  Every  State  shall  abide  by  the  determinations  of  the  United 
States  in  Congress  assembled,  on  all  questions  which,  by  this  confederation,  are  sub- 
mitted to  them.  And  the  articles  of  this  confederation  shall  be  inviolably  observed  by 
every  State,  and  the  Union  shall  be  perpetual ;  nor  shall  any  alteration  at  any  time 
hereafter  be  made  in  any  of  them,  unless  such  alteration  be  agreed  to  in  a  Congress  of 
the  United  States,  and  be  afterwards  confirmed  by  the  Legislatures  of  every  State. 

And,  whereas,  it  has  pleased  the  Great  Governor  of  the  world  to  incline  the  hearts 
of  the  Legislatures  we  respectively  represent  in  Congress,  to  approve  of,  and  to  author- 
ize ns  to  ratify  the  said  articles  of  confederation  and  perpetual  union.  Know  Ye, 
That  we,  the  undersigned  delegates,  by  virtue  of  the  power  and  authority  to  us  given 
for  that  purpose,  do,  by  these  presents,  in  the  name  and  in  behalf  of  our  respective  con- 
stituents, fully  and  entirely  ratify  and  confirm  each  and  every  of  the  said  articles  of 
confederation  and  perpetual  Union,  and  all  and  singular  the  matters  and  things  therein 
contained;  and  we  do  fuither  solemnly  plight  and  engage  the  faith  of  our  respective 
constituents,  that  they  shall  abide  by  the  determinations  of  the  United  States  in  Con- 
gress a^embled,  on  all  questions,  which,  by  the  said  confederation,  are  submitted  to 
them;  and  that  the  articles  thereof  shall  be  inviolably  observed  by  the  States  we 
re[8]pectively  represent^,   and  that  the  Union  shall  be  perpetual. 

In  witness  whereof,  We  have  hereunto  set  our  hands,  in  Congress.  Done  at  Phil- 
adelphia, in  the  State  of  Pennsylvania,  the  ninth  day  of  July,  in  the  year  of  our  Lord 
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one  tbousaBd,  seven  hundred  and  seventy-eight  and  in  the  third  year  of  the  Independ- 
ence of  America. 

On  the  part  &  behalf  of  the  State  of  New  Hampshire. — Josiah  Bartlett,  John  Went- 
worth,  Junr.     (August  8, 1778.) 

On  the  part  and  behalf  of  the  State  of  Maseaehuaetta  Bay. — John  Hancock,  Samuel 
Adams,  Eldbridge  Gerry,  Francis  Dana,  James  Lovell,  Samuel  Holton. 

On  the  part  and  behalf  of  the  State  of  Rhode  Island  and  Providence  PhmiaJlione. — 
William  EUery,  Henry  Marchant,  John  Collins. 

On  the  part  and  behalf  of  the  State  of  ConnecticuL — ^Boger  Sherman,  Samuel  Hunt- 
ington, Oliver  Wolcott,  Titus  Hostfier,  Andrew  Adams. 

On  the  part  and  behalf  of  the  State  of  New  Fori.— nTas.  Duane,  Fran.  LewiB,  Wm. 
Duer,  Gouv.  Morris. 

On  the  part  and  behalf  of  the  State  of  New  Jersey.-^no.  Witherspoon,  Nathl. 
Scudder.     (Nov.  26, 1778.) 

On  the  part  and  behalf  of  the  State  of  Pennsylvania. — ^Robt  Morris,  Daniel  Bober- 
deau,  Jona  Bayard  Smith,  William  Clingan,  Joseph  Keed.     (22d  July,  1778.) 

On  the  paH  &  behalf  of  the  State  of  Delav)are.—Tho  M'Kean  (Feby.  12,  1779), 
John  Dickinson  (May  5th,  1779),  Nicholas  Van  Dyke. 

On  the  part  and  behalf  of  the  State  of  Maryland. — John  Hanson  (March  1,  1781), 
Daniel  CarroU.     (Mar  1, 1781.) 

On  the  part  and  behalf  of  the  State  of  Virginia. — ^Richard  Henry  Lee,  John  Ban- 
ister, Thomas  Adams,  Jno.  Harvie,  Francis  Lightfoot  Lee. 

On  the  part  and  behalf  of  the  State  of  No.  Carolina. — John  Penn  (July  21st,  1778), 
Corns.  Harnett,  Jno.  Williama 

On  the  part  &  behalf  of  the  State  of  South  Carolina. — ^Henry  Laurens,  William 
Henry  Drayton,  Jno.  Matthews,  Richd.  Hutson,  Thoe.  Hey  ward,  Junr. 

On  the  paH  &  behalf  of  the  State  of  Georjio.— Jno.  Walton  (24th  July,  1778), 
Edwd.  Telfair,  Edwd.  Langworthy. 


Digitized  by 


Google 


CONSTITUTION   OF   THE  UNITED   STATES.  17 


CONSTITUTION  OF  THE  UNITED  STATES." 


ADOPTED  BY  THE  CONVENTION,  SEPT.  17,  1787. 


We,  THE  PEOPLE  of  the  United  States,  in  Order  to  form  a  more  perfect  Union 
establish  Justice,  insure  domestic  Tranquility,  provide  for  the  common  defense,  promote 
the  general  Welfere,  and  secure  the  Blessings  of  Liberty  to  ourselves  and  our  Posterity, 
do  ordain  and  establish  this  CONSTITUTION  for  the  United  States  of  America. 

ARTICLE  L 

Section  1.  All  leg^islative  powers  herein  granted,  shall  be  vested  in  a 
Congress  of  the  United  States,  which  i^all  consist  of  a  Senate  and  House  of  Represent- 
atives. 

Sbction  2.  1.  The  House  of  Representatives  shall  be  composed  of  members 
chosen  every  second  Year,  by  the  People  of  the  several  States ;  and  the  Electors  in  each 
State  shall  have  the  Qualifications  requisite  for  Electors  of  the  most  numerous  Branch 
of  the  State  Legislature. 

2.  [Eligibility*] — No  Person  shall  be  a  Representative  who  shall  not  have 
attained  the  Age  of  twenty-five  Years,  and  been  seven  Years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State  in  which  he 
shall  be  chosen. 

3.  Representatives  and  direct  Taxes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this  Union,  according  to  their  respective 
Numbers,  which  shall  be  determined  by  adding  to  the  whole  Number  of  free  Persons, 
including  those  bound  to  Service  for  a  Term  of  Years,  and  excluding  Indians  not  taxed, 
three-fifths  of  all  other  Persons.t  The  actual  Enumeration  shall  be  made  within,  three 
Years  after  the  first  Meeting  of  the  Congress  of  the  United  States,  and  within  every 
subsequent  Term  of  ten  Years,  in  such  Manner  as  they  shall  by  Law  direct  The 
Number  of  Representatives  shall  not  exceed  one  for.  every  thirty  Thousand,  but  each 
State  shall  have  at  Least  one  Representative ;  and  until  such  enumeration  shall  be 
made,  the  State  of  New  Hampshire  shall  be  entitled  to  chuse  three;  Massachusetts, 
eight ;  Rhode  Island  and  Providence  Plantations,  one ;  Connecticut,  five ;  New  York, 
six;  New  Jersey,  four;  Pennsylvania,  eight;  Delaware,  one;  Maryland,  six;  Vir- 
ginia, ten  ;    North  Carolina,  five ;  South  Caroliqa,  five ;   and  Georgia,  three. 

4.  When  vacancies  happen  in  the  Ropresentation  from  any  State  the  Execu- 
tive Authority  thereof  shall  issue  Writs  of  Election  to  fill  such  Vacancies. 

o.  The  House  of  Representatives  shall  chuse  their  speaker  and  o^er  Officers, 
and  shall  have  the  sole  Power  of  Impeachment. 

Section  S,  1.  The  senate  of  the  United  States  shall  be  composed  of  two  Sen- 
ators from  each  State,  chosen  by  the  Legislature  thereof,  for  six  Years;  and  each 
Senator  shall  have  one  Vote. 

2.  Immediately  after  they  shall  be  assembled,  in  Consequence  of  the  first  Elec- 
tion, they  shall  be  divided,  as  equally  as  may  be,  into  three  classes.     The  Seats  of 


•Text  here  folloired  la  that  of  U.  8.  Rev.  Stat.  (2  ed  1878),  p.  17. 
▲11  before  t  changed  by  14  ameBdment,  {2. 
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I  he  Senators  of  the  first  Class,  shall  be  vacated  at  the  Expiration  of  the  second  year, 
of  the  second  Class  at  the  Expiration  of  the  fourth  Year,  and  of  the  third  Class  at  the 
Expiration  of  the  sixth  Year,  so  that  one-third  may  be  chosen  every  second  Year ;  and 
if  vacancies  happen  by  Resignation  or  otherwise,  during  the  Recess  of  the  Legis- 
lature of  any  State,  the  Executive  thereof  may  make  temporary  Appointments  until 
the  next  Meetipg  of  the  Legislature,  which  shall  then  fill  such  Vacancies. 

3.  [Qlialillcation.] — No  Person  shall  be  a  Senator  who  shall  not  have  attained 
to  the  Age  of  thirty  Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State  for  which  he  shall  be  chosen. 

4.  The  Vice-president  of  the  United  States  shall  be  President  of  the  Senate ; 
but  shall  have  no  Vote  unless  they  be  equally  divided. 

5.  The  Senate  shall  chuse  their  otlier  Officers,  and  also  a  President,  pro  tempore, 
in  the  Absence  of  the  Vice-president,  or  when  he  shall  exercise  the  Office  of  President 
of  the  United  States. 

6.  The  Senate  shall  have  sole  Power  to  try  all  Impeachments.  When  sitting 
for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation.  When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside :  and  no  Person  shall  be  convicted 
without  the  Concurrence  of  two-thirds  of  the  Members  present. 

7.  Jndl^menty  in  Cases  of  Impeachment,  shall  not  extend  further  than  to  re- 
moval from  Office,  and  disqualification  to  hold  and  enjoy  any  Office  of  honor.  Trust  or 
Profit,  under  the  United  States;  but  the  Party  convicted  shall  nevertheless,  be  liable 
and  subject  to  Indictment,  trial,  judgment  and  punishment,  according  to  law. 

Section  4.  .1.  The  Times,  Places,  and  Manner  of  holding  Elections  for  Sena- 
tore  and  Representatives,  shall  be  prescribed  in  each  State,  by  the  Legislature  thereof; 
but  the  Congress  may,  at  any  time,  by  Law,  make  or  alter  such  Regulations,  except 
as  to  the  Places  of  chusing  Senators. 

2.  The  Congress  shall  assemble  at  least  once  in  every  ^^ear  and  such  meetings 
shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  Law  appoint  a  diflTerent 
Day. 

Section  5.  1.  [Prerogatives— Quorum.]— Each  House  shall  be  the 
Judge  of  the  Elections,  Returns  and  Qualification  of  its  own  Members,  and  a  Majority 
of  each  shall  constitute  a  Quorum  to  do  Business ;  but  a  smaller  Number  may  adjourn 
from  day  to  day,  and  may  be  authorized  to  compel  the  Attendance  of  absent  Members, 
in  such  Manner,  and  under  such  Penalties  as  each  House  may  provide. 

2.  Each  House  may  determine  the  rules  of  its  Proceedings,  punish  its  Members 
for  disorderly  Behavior,  and,  with  the  Concurrence  of  two-thirds,  expel  a  Member. 

8.  Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to  time 
publish  the  same,  excepting  such  Parts  as  may,  in  their  Judgment,  require  Secrecy ;  and 
the  Yeas  and  Nays  of  the  Members  of  either  House,  on  any  question,  shall,  at  the  De- 
sire of  one-fifth  of  those  present,  be  entered  on  the  Journal. 

4.  Neither  House,  during  the  session  of  Congress,  shall,  without  the  Consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to  any  other  Place  than  that  in  which 
the  two  Houses  shall  be  sitting. 

Section  6.  1.  The  Senators  and  Representatives  shall  receive  a  compensa- 
tion for  their  Services,  to  be  ascertained  by  Law,  and  paid  out  of  the  Treasury  of  the 
United  States.  They  shall,  in  all  Cases,  except  Treason,  Felony  and  Breach  of  the 
Peace,  be  privileg^ed  from  Arrest,  during  their  Attendance  at  the  Session  of  their  re- 
spective Houses,  and  in  going  to  or  returning  from  the  same ;  and  for  any  Speech  or  De- 
bate in  either  House,  they  shall  not  be  questioned  in  any  other  Place. 

2.  [Exclusion  from  other  office.] — No  Senator  or  Representative  shall, 
during  the  Time  for  which  he  was  elected,  be  appointed  to  any  civil  Office,  under  the 
Authority  of  the  United  States,  which  shall  have  been  created,  or  the  Emoluments 
>^hereof  shall  have  been  encreased,  during  such  time;  and  no  Person  holding  any  Office 
under  the  United  States  shall  be  a  Member  of  either  House,  during  his  Continuance  in 
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Section  7.  1.  All  Bills  for  raising  Bevenae  shall  originate  in  the  House  <rf 
Representatives,  but  the  Senate  may  propose  or  concur  with  Amendments  as  on  other 
Bills. 

2.  [Bills — Approval — Veto.] — Every  Bill  which  shall  have  passed  the 
House  of  Representatives  and  the  Senate,  shall,  before  it  becomes  a  Law,  be  presented 
to  the  President  of  the  United  States :  If  he  approve,  he  shall  sign  it ;  but  if  not,  he  shall 
return  it,  with  his  Objections,  to  that  House  in  which  it  shall  have  originated,  who  shall 
enter  the  Objections,  at  large,  on  their  Journal,  and  proceed  to  reconsider  it.  If,  after  such 
Reconsideration,  two-thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  be  sentyto- 
gether  with  the  Objections,  to  the  other  House,  by  which  it  shall  likewise  be  reoon* 
sidered,  and  if  approved  by  two-thirds  of  that  House,  it  shall  become  a  Law.  But,  in 
all  such  Cases,  the  Votes  of  both  Houses  shall  be  determined  by  Yeas  and  Nays ;  and 
the  Names  of  the  Persons  voting  for  and  against  the  Bill,  shall  be  entered  on  the 
Journal  of  each  House  respectively.  If  any  Bill  shall  not  be  returned  by  the  Presi* 
dent  within  ten  Days,  (Sundays  excepted),  after  it  shall  have  been  presented  to  him,  the 
Same  shall  be  a  Law,  in  like  Manner  as  if  he  had  signed  it,  unless  the  Congress, 
by  their  Adjournment,  prevents  its  return ;  in  which  case  it  shall  not  be  a  Law. 

3.  Every  Order,  Resolution  or  Vote,  to  which  the  Concurrence  of  the  Sen- 
ate  and  House  of  Representatives  may  be  necessary  (except  on  a  question  of  Adjourn- 
ment),  shall  be  presented  to  the  President  of  the  TJnited  States ;  and  before  the  Same 
shall  take  Effect,  shall  be  approved  by  him,  or  being  disapproved  by  him,  shall  be  re- 
passed by  two-thirds  of  the  Senate  and  House  of  Representatives,  according  to  the 
Rales  and  Limitations  prescribed  in  the  Case  of  a  Bill. 

Sectiox  8.    The  Conj^ress  shall  have  Power — 

1.  To  lay  and  collect  Taxes,  Duties,  Imposts  and  Excises ;  to  pay  the  Debts,  and 
to  provide  for  the  common  Defense  and  general  Welfare  of  the  United  States ;  but  all 
Duties,  Imposts  and  Excises,  shall  be  uniform  throughout  the  United  States ; 

2.  To  borrow  Money  on  the  credit  of  the  United  States ; 

3.  To  regulate  Commerce  with  foreign  Nations,  and  among  the  several  States,  and 
with  the  Indian  tribal 

4.  To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the  sub* 
ject  of  Bankruptcies  throughout  the  United  States. 

5..  To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and  fix  the 
Standard  of  Weights  and  Measures ; 

6.  To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and  current  Coin 
of  the  United  States; 

7.  To  establish  Post  Offices  and  post  Roads ; 

8.  To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing^  for  limited 
Times,  to  Authors  and  Inventors,  the  exclusive  Right  to  their  respective  Writings  and 
Discoveries ; 

9.  To  constitute  Tlribunak  inferior  to  the  supreme  Court ; 

10.  To  define  and  punish  Piracies  and  Felonies  committed  on  the  high  Seas,  and 
Offenses  against  the  Law  of  Nations ; 

11.  To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and*  make  Rules  con- 
cerning Captures  on  Land  and  Water ; 

12.  To  raise  and  support  Armies ;  but  no  Appropriation  of  money  to  that  Use 
shall  be  for  a  longer  Term  than  two  Years ; 

13.  To  provide  and  maintain  a  Navy ; 

14.  To  make  Rules  for  the  Government  and  Regulation  of  the  land  and  nnval 
Forces; 

15.  To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union,  sup- 
press Insurrections  and  repel  Invasions ; 

16.  To  provide  for  organizing,  arming  and  disciplining  the  Militia,  and  for  gov- 
erning such  Part  of  them  as  may  be  employed  in  the  Service  of  the  United  States  re- 
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lerving  to  the  States  respectively  the  Appointment  of  the  Officers,  and  the  Authority 
of  training  the  Militia  according  to  the  discipline  prescribed  by  Congress ; 

17.  To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over  such  District 
(not  exceeding  ten  Miles  square),  as  may,  by  Cession  of  particular  States,  and  the  Ac- 
ceptance of  Congress,  become  the  Seat  of  Goverament  of  the  United  States,  and  to  exer- 
cise like  Authority  over  all  Places  purchased,  by  the  Consent  of  the  Legislature  of  the 
State  in  which  the  Same  shall  be  for  the  Erections  of  Forts,  Magazines,  Arsenals,  dock-^ 
Yards,  and  other  needful  Buildings ;  and 

IS.  To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into  Exe- 
cution the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitution  in  the 
Government  of  the  United  States,  or  in  any  Department  or  Officer  thereof. 

Section  9.  1.  [Slave  Trade.] — The  Migration  or  Importation  of  such  Persons- 
as  any  of  the  States  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited 
by  the  Congress  prior  to  the  Year  one  thousand  eight  hundred  and  eight,  but  a  Tax  or 
duty  may  be  imposed  on  such  Importation,  not  exceeding  ten  dollars  for  such  Person. 

2.  The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless- 
when  in  Cases  of  Rebellion  or  Invasion,  the  public  Safety  may  require  it. 

3.  No  Bill  of  Attainder  or  ex-pod  f ado  Law  shall  be  passed. 

4.  No  Capitation  or  other  direct  tax  shall  be  laid,  unless  in  Proportion  to  the- 
Census  or  Enumeration  hereinbefore  directed  to  be  taken. 

5.  [Export  tax*] — ^No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any 
State. 

6.  No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or  Revenue^ 
to  the  Ports  of  one  State  over  those  of  another :  nor  shall  Vessels  bound  to  or  from  one- 
State  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 

7.  [Appropriations — Accounts.] — No  Money  shall  be  drawn  from  the- 
Treasury,  but  in  Consequence  of  Appropriations  made  by  Law  ;  and  a  regular  State- 
ment and  Account  of  the  Receipts  and  Expenditures  of  all  public  Money  shall  be  pub- 
lished from  time  to  time. 

8.  [Titles— Gifts.]— No  Title  of  Nobility  shall  be  granted  by  the  United  States  v- 
and  no  Person  holding  any  Office  of  Profit  or  Trust  under  them,  shall,  without  the 
Consent  of  the  Congress,  accept  any  present.  Emolument,  Office  or  Title  of  any  kind, 
whatever,  from  any  King,  Prince  or  foreign  State. 

Section  10.  No  state  shall  enter  into  any  Treaty,  Alliance  or  Confedera- 
tion ;  grant  Letters  of  Marque  and  Reprisal ;  coin  Money  ;  emit  bills  of  Credit ;  make 
anything  but  gold  and  silver  Coin  a  Tender  in  Payment  of  Debts ;  pass  any  Bill  of  At- 
tainder, ex-post  facto  Law,  or  Law  impairing  the  Obligation  of  Contracts,  or  grant  any 
Title  of  Nobility. 

2.  No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts  or 
Duties  on  Imports  or  Exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  Laws ;  and  the  net  Produce  of  all  Duties  and  Imposts,  laid  by  any  State 
on  Imports  or  Exports,  shall  be  for  the  Use  of  the  Treasury  of  the  United  Statiss,  and 
all  such  Laws  shall  be  subject  to  the  Revision  and  Control  of  the  Congress. 

3.  No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of  Ton- 
nage, keep  Troops  or  Ships  of  War  in  time  of  Peace,  enter  into  any  Agreement  or 
Compact  with  another  State,  or  with  a  foreign  Power,  or  engage  in  War,  unless 
actually  invaded,  or  in  such  imminent  Danger  as  will  not  admit  of  Delay. 

ARTICLE  IL 

Section  1.  1.  The  executive  Power  shall  be  vested  in  a  President  of 
the  United  States  of  America.  He  shall  hold  his  Office  during  the  Term  of  four  Years 
and  together  with  the  Vice-president,  chosen  for  the  same  Term,  be  elected  as  follows : 

2.  Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof  may  direct, 
a  Number  of  Electors,  equal  to  the  whole  Number  of  Senators  and  Representatives- 
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to  which  the  State  may  be  entitled  in  the  Congress ;  but  no  Senator  or  Representative^ 
or  Person  holding  an  Office  of  Trust  or  Profit  under  the  United  States,  shall  be  ap- 
pointed an  Elector. 

3.  The  electors  shall  meet  in  their  respfKJtive  St«,te8,  and  vote  bj  ballot  for  two 
Persons,  of  whom  one  at  leiast  shall  not  be  an  Inhabitant  of  the  same  State  with  themselves. 
And  they  shall  make  a  List  of  all  the  Persons  voted  for,  and  of  the  Number  of  Votes  for  each ; 
which  List  they  shall  sign  and  certify,  and  tranRmit  sealed  to  the  Seat  of  Government  of  the 
United  Stat^,  directed  to  the  President  of  the  Senate.  The  President  of  the  Senate  ^all,  in 
the  Presence  of  the  Senate  and  House  of  Representatives,  open  all  the  Certificates  and  th» 
Totefl  shall  then  be  Counted.  The  Person  having  the  neatest  Number  of  Votes  shall  be  the 
President,  if  such  Number  be  a  Majority  of  the  whole  Number  of  Electors  Appointed;  and  if 
there  be  more  than  one  who  have  such  Majority,  and  have  an  equaJ  Number  of  Votes,  then  the 
HoQse  of  Representatives  shall  immediately  chuse,  by  Ballot,  one  of  them  for  President;  and 
if  no  Person  have  a  Majority,  then  from  the  five  highest  on  the  List,  the  said  House  shall  in 
like  Manner,  chuse  the  President.  But  in  chusing  the  President,  the  Votesshall  be  taken  by 
States,  the  Representation  from  each  State  havinfir  one  Vote;  a  quorum  for  this  Purpose  shaJl 
Consist  of  a  Member  or  Members  from  two-thirds  of  the  States,  and  a  Majority  of  all  the 
States  shall  be  necessary  to  a  Choice.  In  every  Case,  after  the  Choice  of  the  President,  the 
Person  havinfz  the  greatest  Number  of  Votes  of  the  Electors,  shall  be  the  Vice-president.  But 
if  there  should  remf^n  two  or  more  who  have  equal  Votes,  the  Senate  shall  chuse  from  them, 
t)y  Ballot,  the  Vice-president.    [Superseded  by  12bh  amendment,  p.  26.] 

4.  The  Ck)ugress  may  determine  the  Time  of  chusing:  the  Electors,  and  the 
Day  on  which  they  shall  give  their  Votes,  which  Day  shall  be  the  same  throughout  the 
United  States. 

5.  [President — Eli|^ibility.] — No  Person  except  a  natural  bom  Citizen,  or 
a  Citizen  of  the  United  States  at  the  time  of  the  Adoption  of  this  Constitution,  shall 
be  eligible  to  the  Office  of  President ;  neither  shall  any  Person  be  eligible  to  that  Office 
"who  shall  not  have  attained  to  the  Age  of  thirty-five  Years,  and  been  fourteen  Years 
a  Resident  within  the  "United  States. 

6.  [Snccession.] — In  Case  of  the  Removal  of  the  President  from  Office,  or  of  his 
Death,  Resignation,  or  Inability  to  Discharge  the  Powers  and  Duties  of  the  said  Office, 
the  same  shall  devolve  on  the  Vice-president,  and  the  Congress  may,  by  Law,  provide 
for  the  Case  of  Removal,  Death,  Resignation,  or  Inability,  both  of  the  President  and 
Vice-president,  declaring  what  Officer  shall  then  act  as  President,  and  such  Officer  shall 
act  accordingly,  until  the  Disability  be  removed,  or  a  President  shall  be  elected.  . 

7.  The  President  shall,  at  stated  Times,  receive  for  his  Services  a  Compensa- 
tioiiy  which  shall  neither  be  increased  nor  diminished  during  the  Period  for  which  he 
shall  have  been  elected,  and  he  shall  not  receive  during  that  Period  any  other  emolu* 
ment  from  the  United  States,  or  any  of  them. 

8.  Before  he  enters  on  the  Execution  of  his  Office,  he  shall  take  the  following 
Oatll  or  Affirmation  :  ''  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 
the  Office  of  President  of  the  United  States,  and  will,  to  the  best  of  my  Ability,  preserve, 
protect  and  defend  the  Constitution  of  the  United  States." 

Section  2.  1.  [Powers.] — ^The  President  shall  be  Commander-in-chief  of  the 
Army  and  Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States  when 
called  into  the  actual  Service  of  the  United  Staftes.  He  may  require  the  Opinion  in 
writing  of  the  principal  Officer  in  each  of  tlie  executive  Departments,  upon  any  Subject 
relating  to  the  Duties  of  their  respective  Offices ;  and  he  shall  have  Power  to  grant  Re- 
prieves and  Pardons  for  Offenses  against  the  United  States,  except  in  Cases  of  Impeach- 

2.  [Same.] — He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of 
the  Senate,  to  make  Treaties,  provided  two-thirds  of  the  Senators  present  Concur  ;  and 
he  shall  nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate,  shall  appoint 
Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  supreme  Court,  and  all 
other  Officers  of  the  United  States,  whose  Appointments  are  not  herein  otherwise  pro- 
vided for,  and  which  shall  be  established  by  Law :  But  the  Congress  may,  by  Law,  vest 
the  Appointment  of  such  inferior  Officers  as  they  think  proper,  in  the  President  alone, 
in  the  Courts  of  Law,  or  in  the  Heads  of  Departments. 
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3.  [Same.] — The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may 
happen  during  the  Kecess  of  the  Senate,  by  granting  Commissions,  which  shall  expire 
at  the  End  of  their  next  Session. 

Section  S,  1.  [Duties.] — He  shall  from  time  to  time,  give  to  the  Congress  In- 
formation of  the  state  of  the  Union,  and  recommend  to  their  Consideration  such  Mea^ 
ures  as  he  shall  judge  necessary  and  expedient.  He  may,  on  extraordinary  Occasions^ 
convene  both  Houses,  or  either  of  them,  and  in  Case  of  Disagreement  between  them, 
with  Respect  to  the  Time  of  Adjournment,  he  may  adjourn  them  to  such  Time  as  he 
shall  think  proper.  He  shall  receive  Ambassadors  and  other  public  Ministers.  He 
shall  take  Care  that  the  Laws  be  faithfully  executed ;  and  shall  Commission  all  the  Of- 
ficers of  the  United  States. 

Section  4.  1.  [Removal.]— The  President,  Vice-president,  and  all  civil  Of- 
ficers of  the  United  States,  shall  be  removed  from  Office  on  Impeachment  for,  and  Conr 
viction  of,  Treason,  Bribery,  or  other  high  Crimes  and  Misdemeanors. 

ARTICLE  III. 

Section  1.  1.  The  Judicial  Power  of  the  United  States  shall  be  vested  m 
one  supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may,  from  time  to  time,, 
ordain  and  establish. 

The  Judges,  both  of  the  supreme  and  inferior  (Courts,  shall  hold  their  Offices  dur^ 
ing  good  Behavior ;  and  shall,  at  stated  Times,  receive  for  their  Services  a  Compensation,, 
which  shall  not  be  Diminished  during  their  continuauce  in  Office. 

Section  2.  1.  The  judicial  Power  sliall  extend  to  all  Cases  in  Law  andf 
Equity  arising  under  this  Constitution,  the  Laws  of  the  United  States,  and  Treaties* 
made,  or  which  shall  be  made,  under  their  Authority ; — to  all  Cases  afiectiqg  Ambassa- 
dors, or  other  public  Ministers  and  Consuls; — to  all  Cases  of  admiralty  and  maritime 
Jurisdiction ; — to  Controversies  to  which*  the  United  States  shall  be  a  Party ; — to  Con- 
troversies between  two  or  more  States ; — between  a  State  and  Citizens  of  another  State ; 
between  Citizens  of  different  States ; — between  Citizens  of  the  same  State,  claiming 
Lands  under  Grants  of  different  States,  and  between  a  State  or  the  Citizens  thereof,  and 
foreign  States,  Citizens  or  Subjects. 

2.  In  all  Cases  affecting  Ambassadors,  other  public  Ministers  or  Consuls,  and  those 
in  which  a  State  shall  be  a  Party,  the  supreme  Coort  shall  have  original  Juris- 
diction.    In  all  the  other  Cases,  before  mentioned,  the  supreme  Court  shall  have  ap- 

gUate  Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions,  and  under  such 
sgulations  as  the  Congress  shall  make. 

3.  The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury ; 
and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes  shall  have  been  Com- 
mitted ;  but  when  not  Committed  within  any  State,  the  Trial  shall  be  at  such  Place  or 
Places  as  the  Congress  may  by  Law  have  directed. 

Section  3.     1.  Treason  against  the  United  States  shall  consist  only  in  levying* 
War  against  them,  or  in  adhering  toXheir  Enemies ;  giving  them  Aid  and  Comfort.     No-. 
Person  shall  be  convicted  of  Treason,  unless  on  the  Testiftfcony  of  two  Witness  to  the 
lame  overt  Act,  or  on  Confession  in  open  Court 

2.  The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason;  but 
no  Attainder  of  Treason  shall  work  Corruption  of  Blood  or  Forfeiture,  except  during 
the  Life  of  the  Person  attainted. 

ARTICLE  IV. 

Section  1.  1.  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  pub- 
lie  Acts,  Records,  and  judicial  Proceedings  of  every  other  State.  And  the  Congress 
may,  by  general  Laws,  prescribe  the  Manner  in  which  such  Acts,  Records  and  Proceedr> 
ings  shall  be  Proved,  and  the  Effect  thereof. 
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Section  2.  1.  The  citizens  of  each  State  shall  be  entitled  to  all  Privileges 
and  Immunities  of  Citizens  in  the  several  States  • 

2.  [Extradition.] — A  person  charged  in  any  State  with  Treason,  Felony,  or 
other  Crime,  who  shall  flee  from  Justice,  and  be  found  in  another  State,  shall,  on  De- 
mand of  the  executive  Authority  of  the  State  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  State  having  Jurisdiction  of  the  Crime. 

3.  [Fugitive  Slaves.] — No  Person  held  to  Service  or  Labour  in  one  State, 
under  the  Laws  thereof  escaping  into  another,  shall,  in  Consequence  of  any  Law  or 
Regulation  therein,  be  discharged  from  such  Service  or  Labour;  but  shall  be  delivered 
up  on  Claim  of  the  Party  to  whom  such  Service  or  Labour  may  be  due. 

Section  3.  1.  New  States  may  be  admitted  by  the  Congress  into  this  Union, 
but  no  new  State  shall  be  formed  or  erected  within  the  Jurisdiction  of  any  other  State, 
nor  any  State  be  formed  by  the  Junction  of  two  or  more  States,  or  parts  of  States,  with- 
out the  Consent  of  the  Legislatures  of  the  States  concerned,  as  well  as  of  the  Congress. 

2.  [Territories.] — The  Congress  shall  have  Power  to  dispose  of,  and  make  all 
needAil  Rules  and  Regulations  respecting  the  Territory  or  other  Property  belonging  to 
the  United  States ;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to  Preju- 
dice any  Claims  of  the  United  States,  or  of  any  particular  State. 

Section  4.  1.  The  tJnited  States  shall  g^uarantee  to  every  State  in  this  Union 
a  Republican  Form  of  Government,  and  shall  protect  each  of  them  against 
Invasion ;  and  on  application  of  the  Legislature,  or  of  the  Executive  (when  the  Legis- 
lature can  not  be  convened),  against  domestic  Violence. 

ARTICLE  V. 

SscnoN  1.  1.  The  Congress,  whenever  two-thirds  of  both  Houses  shall  deem  it 
necessary,  shall  propose  Amendments  to  this  Constitution ;  or  on  the  Application 
of  the  Legislatures  of  two-thirds  of  the  severi^  States,  shall  call  a  Convention  for  pro- 
posing Amendments,  which,  in  either  Case,  shall  be  valid  to  all  Intents  and  Purposes, 
as  Part  of  this  Constitution,  when  ratified  by  the  Legislatures  of  three-fourths  of  the  sev- 
eral States,  or  by  Conventions  in  three-fourths  thereof,  as  the  one  or  the  other  Mode  of 
Ratification  may  be  proposed  by  the  Congress ;  Provided,  that  no  Amendment,  which 
may  be  made  prior  to  the  Year  One  thousand  eight  hundred  and  eight,  shall  in  any 
Manner  afiTect  the  first  and  fourth  Clauses  in  the  Ninth  Section  of  the  first  Article ;  and 
that  no  State,  without  its  Consent,  shall  be  Deprived  of  its  equal  SufiTrage  in  the  Senate. 

ARTICLE  VI. 

Section  1.  1.  [Prior  debts.] — All  Debts  contracted,  and  Engagements 
entered  into,  before  the  Adoption  of  this  Constitution,  shall  be  as  valid  against  the 
United  States,  under  this  Constitution,  as  under  the  Confederation. 

2.  This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made 
in  pursuance  Thereof,  and  all  Treaties  made,  or  which  shall  be  made  under  the  Author- 
ity of  the  United  States,  shall  be  the  supreme  Law  of  the  Land,  and  the  Judges  in 
every  State  shall  be  bound  thereby ;  any  Thing  in  the  Constitution  or  Laws  of  any  State 
to  the  Contrary,  notwithstanding. 

3.  The  Senators  and  Representatives,  before  mentioned,  and  the  Members  of  the 
several  State  Legislatures,  and  all  executive  and  judicial  OfficerSf  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound  by  Oath  or  afiHrmation,  to  support  this 
Constitution;  but  no  reli|^ious  Test  shall  ever  be  required  as  a  Qualincation  to 
any  Office  or  public  Trust  under  the  United  States. 

ARTICLE  VIL 

Section  1.  The  Ratification  of  the  Conventions  of  nine  States  shall  be  suffi- 
cient for  the  Establishment  of  this  Constitution  between  the  States  so  ratifying  the 
Same. 
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ooNBTrnmoN  of  the  united  states. 


Done  in  Convention  by  the  Unanimous  Consent  of  the  States  present,  the  Seventeenth 
Day  of  September,  in  the  Year  of  our  Lord  one  thousand  seven  hundred  and 
Eighty-seven,  and  of  the  Independence  of  the  United  States  of  America  the  Twelfth. 
In  Witness  whereof,  We  have  hereunto  subscribed  our  Names. 

GO.  WvASHINGTON, 

Presidi  and  Deputy  from,  Vvrginia. 


New  Hampshire. 
JOHN  LANGDON, 
NICHOLAS  OILMAN. 

MagsaehuseUg. 
NATHANIEL  GORMAN, 
RUFUS  KING. 

ConneelieiU. 
WxM.  SAML.  JOHNSON, 
ROGER  SHERMAN. 

New  York. 
ALEXANDER  HAMILTON. 
•  New  Jersey. 

WIL:  LIVINGSTON, 
DAVID  BREARLEY, 
WM.  PATERSON, 
JONA  DAYTON. 

Pennsylvania. 
B:  FRANKLIN, 
THOMAS  MIFFLIN, 
ROBT  MORRIS, 
GEO.  CLYMER, 
THOS.  FITZIMMONS, 
JARED  INGERSOLLk 
JAMES  WILSON, 
GOUV.  MORRIS. 

Delaware. 
GEO:  READ. 

GUNNING  BEDFORD,  3vs„ 
JOHN  DICKINSON, 
RICHARD  BASSETT, 
JACO:  BROOM. 


Maryland. 
JAMES  McHENRY, 
DAN  OF  ST.  THOS.  JENIFER, 
DANIL  CARROLL. 

Virginia. 
JOHN  BLAIR. 
JAMES  MADISON.  Jr. 

North  Carolina. 
WM  BLOUNT, 
RICHD  DOBBS  SPAIGHT, 
HU  WILLIAMSON. 

South  Carolina. 
J  RUTLEDGE, 
CHARLES  COTESWORTH 

PINCKNEY. 
CHARLES  PINCKNEY, 
PIERCE  BUTLER 

Oeorgia. 
WILLIAM  FEW, 
ABR  BALDWIN. 


Attbbt  :    WILLIAM  JACKSON,  Secretary. 


AMENDMENTS  TO  THE  CONSTITUTION. 


ABTIOLE  I. 


Congress  shall  make  no  law  respecting  an  establishment  of  relijj^ion,  or  prohib' 
iting  the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of  the  press  i 
or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  the  Government 
for  a  redress  of  grievances. 
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ARTICLE  n. 


A  well  regulated  Militia  being  necessary  to  the  security  of  a  free  State,  the  right 
of  the  people  to  keep  and  bear  arms  shall  not  be  infringed. 


ARTICLE  III. 


Ifo  Soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  without  the 
<»n8ent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law. 


ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and  effects, 
^igainst  unreasonable  searches  and  seizures,  shall  not  be  violated;  and  no 
Warrants  shall  issue  but  upon  probable  cause,  supported  by  Oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE  V. 

[Bigrhts — Person — Property.] — No  person  shall  be  held  to  answer  for  a 
-ca[ntal,  or  otherwise  infamous  crime,  unless  on  a  presentment  or  indictment  of  a  Grand 
Jury,  except  in  a  case  arising  in  the  land  or  naval  forces,  or  in  the  Militia,  when  in  act- 
ual service,  in  time  of  War  or  public  danger ;  nor  shall  any  person  be  subject,  for  the 
same  ofieuse,  to  be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled,  in  any 
Criminal  Case,  to  be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty  or  prop- 
-erty  without  due  process  of  law ;  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation. 

ARTICLE  VI. 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  by  an  impartial  Jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previously  ascertained  by  law,  and 
to  be  informed  of  the  nature  and  cause  of  the  accusation ;  to  be  confronted  with 
the  witnesses  against  him ;  to  have  compulsory  process,  for  obtaining  Witnesses  in 
bis  &vor,  and  to  have  the  assistance  of  counsel  for  his  defense. 

ARTICLE  VIL 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed  twenty  dol- 
lars, the  right  of  trial  by  Jury  shall  be  preserved,  and  no  fact,  tried  by  a  jury, 
shall  be  otherwise  re-examined  in  any  Court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law. 

ARTICLE  vin. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel  or 
Qnusual  punishments  inflicted. 

ARTICLE  DL 

The  enumeration  in  the  Constitution,  of  certain  rig^htSy  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohib- 
ited by  it  to  the  states,  are  reserved  to  the  states,  respectively,  or  to  the  people. 
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ARTICLE  XI. 

[BeBtrictions*]— The  Judicial  power  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  in  law  or  in  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  Citizens  of  another  State,  or  by  Citizens  or  Subjects  of  any 
Foreign  State. 

ARTICLE  XIL 

[President— Vice-president— Election.]— The  Electon*  shall  meet'm 
their  respective  states  and  vote  by  ballot,  for  President  and  Vice-president,  one  of 
whom,  at  least,  shall  not  be  an  inhabitant  of  the  same  state  with  themselves ;  they  shall 
name  in  their  ballot  the  person  voted  for  as  President,  and  in  distinct  ballbts  the  person 
voted  for  as  Vice-president ;  and  they  shall  make  distinct  lists  of  all  persons  voted  for 
as  President,  and  ot"  all  persons  voted  for  as  Vice-president,  and  of  the  number  of  votes 
for  each,  which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  President  of  the  Senate ; — ^the  Presi- 
dent of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Representatives 
open  all  the  certificates,  and  the  votes  shall  then  be  counted ; — the  person  having  the 
greatest  number  of  votes  for  President,  shall  be  the  President,  if  such  number  be  a  ma- 
jority of  the  whole  number  of  Electors  appointed ;  and  if  no  person  has  such  majority,  then 
from  the  persons  having  the  highest  number,  not  exceeding  three,  on  the  Ibt  of  those 
voted  for  as  President,  the  House  of  Representatives  shall  choose  immediately,  by 
ballot,  the  President  But  in  choosing  the  President,  the  vote  shall  be  taken  by  states,. 
the  representation  from  each  state  having  one  vote ;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two- thirds  of  the  states,  and. a  majority  of  all 
the  states  shall  be  necessary  to  a  choice.  And  if  the  House  of  Representatives  shalt 
not  choose  a  President,  whenever  the  right  of  choice  shall  devolve  upon  them,  before 
the  fourth  day  of  March  next  following,  then  the  Vice-president  shall  act  as  President, 
as  in  the  case  of  the  death  or  other  constitutional  disability  of  the  President 

The  person  having  the  greatest  number  of  votes  as  Vice-president,  shall  be  the 
Vice-president,  if  such  number  be  a  majority  of  the  whole  number  of  Electors  appointed ; 
and  if  no  person  have  a  majority,  then  'from  the  two  highest  numbers  on  the  list,  the- 
Senate  shall  choose  the  Vice-president ;  a  quorum  for  the  purpose  shall  consist  of  two- 
thirds  of  the  whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall  be^ 
necessary  to  a  choice. 

But  no  person  constitutionally  ineligible  to  the  office  of  President,  shall  be  eligible- 
to  that  of  Vice-president  of  the  United  States. 

ABTicLE  xm. 

1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punishment  for  crime,, 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within  the  United  States^ 
or  any  place  subject  to  their  jurisdiction. 

2.  Congress  shall  have  power  to  enforce  th>s  article  by  appropriate  legislation. 

ARTICLE  xrv. 

Section  1.  [Citizens— Who  are— Rights.]— All  persons  born  or  natural- 
ized in  the  United  States  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States,  and  of  the  State  wherein  they  reside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  State  deprive  any  person  of  life,  liberty  or  property,  without  due 
process  of  law ;  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  or 
the  laws. 
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Sec  2.  Sepresentatives  shall  be  apportioned  among  the  several  States  according 
to  their  respective  numbers,  counting  the  whole  number  of  persons  in  each  State,  ex- 
cluding Indians  not  taxed.  But  when  the  rig^ht  to  vote  at  any  election  for  the 
choice  of  electors  for  President  and  Vice-president  of  the  United  States,  Representa- 
tives in  Congress,  the  Executive  and  Judicial  officers  of  a  State,  or  the  members  of  the 
Legislatures  thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State,  being 
twenty-one  years  of  age,  and  citizens  of  the  United  States,  or  in  any  way  abridged, 
except  for  participation  in  rebellion,  or  other  crime,  the  basis  of  representation 
therein  shall  be  reduced  in  the  proportion  which  the  number  of  such  male  citizens 
shall  bear  to  the  whole  number  of  male  citizens  twenty-one  years  of  age  in  such  state. 

Sfia  3.  [Office — Disability.] — No  person  shall  be  a  Senator  or  Representa- 
tive in  Congress,  or  elector  of  President  and  Vice-president,  or  hold  any  office,  civil  or 
military,  under  the  United  States,  or  under  any  State,  who,  having  previously  taken  an 
oath  as  a  member  of  Congress  or  as  an  officer  of  the  United  States,  or  as  a  member  of 
any  State  legislature,  or  as  an  executive  oi;  judicial  officer  of  any  State,  to  support  the 
Constitution  of  the  United  States,  shall  have  engaged  in  insurrection  or  rebellion 
against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof.  But  Congress  may^ 
by  a  vote  of  two-thirds  of  each  house,  remove  such  disability. 

Sec.  4.  [Confederate  claims*] — The  validity  of  the  public  debt  of  the 
United  States,  authorized  by  law,  including  debts  incurred  for  payment  of  pensions 
and  bounties  for  services  in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned. 
But  neither  the  United  States  nor  any  state  shall  assume  or  pay  any  debt  or  obligat'ron 
incurred  in  aid  of  insurrection  6t  rebellion  against  the  United  States,  or  any  claim  for 
the  loss  or  emancipation  of  any  slave ;  but  idl  such  debts,  obligations  and  claims  shall 
be  held  illegal  aod  void. 

Sec.  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legislation  the 
provisions  of  this  article. 

ABTICLE  XV. 

Section  1.  The  rij^ht  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  state  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

Sec.  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 
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TREATY* 

Between  the  United  States  of  America  and  the  French  Republic 


The  President  of  the  United  States  of  America  and  the  First  Consul  of  the  French 
Hepublic,  in  the  name  of  the  French  people,  desiring  to  remove  all  source  of  misun- 
derstanding relative  to  objects  of  discussion  mentioned  in  the  second  and  fifth  articles 
•of  the  convention  of  the  8th  Vendemaire,  an.  9,  (30  September,  1800),  relativp  to  the 
rights  claimed  by  the  United  States,  in  virtue  of  the  treaty  concluded  at  Madrid,  the 
27th  of  October,  1795,  between  his  Catholic  Majesty  and  the  said  United  States, 
and  willing  to  strengthen  the  union  and  friendship  which  at  the  time  of  the  said  con- 
vention was  happily  re-established  between  the  two  nations,  have  respectfully  named 
their  plenipotentiaries,  to-wit :  the  president  of  the  United  States  [of  America,]  by 
and  with  the  advice  and  consent  of  the  Senate  of  the  said  states.  Robert  R.  Livingston, 
minister  plenipotentiary  of  the  United  States,  and  James  Monroe,  minister  plenipotenti- 
ary and  envoy  extraordinary  of  the  said  states,  near  the  government  of  the  French  Re- 
public ;  and  the  First  Consul,  in  the  name  of  the  French  people,  Francis  citizen  Barb6 
Marbois,  minister  of  the  public  treasury,  who,  after  having  respectively  exchanged 
their  full  powers,  have  agreed  to  the  following  articles : 

Article  I.  WhereaSy  By  the  article  the  third  of  the  treaty  concluded  at  St.  Ilde- 
ibnso,  the  9th  Vendemaire,  an.  9,  (1st  October,  1800,)  between  the  First  Consul  of  the 
French  Republic  and  his  Catholic  Majesty,  it  was  agreed  as  follows:  "His  Catholic 
Majesty  promises  and  engages  on  his  part  to  cede  to  the  French  Republic,  six  months 
after  the  full  and  entire  execution  of  the  conditions  and  stipulations  herein  relative  to 
his  royal  highness,  the  Duke  of  Parma,  the  colony  or  province  of  Louisiana,  with  the 
same  extent  that  it  now  has  in  the  hands  of  Spain,  and  that  it  had  when  France  pos- 
sessed it ;  and  such  as  it  should  be  aft^er  the  treaties  subsequently  entered  into  between 
Spain  and  other  States ;"  and 

Whereas,  In  pursuance  of  the  treaty,  and  particularly  of  the  third  article,  the 
French  Republic  has  an  incontestible  title  to  the  domain  and  to  the  possession  of  the 
.^aid  territory ;  the  First  Consul  of  the  French  Republic  desiring  to  give  to  the  United 
States  a  strong  proof  of  his  friendship,  doth  hereby  cede  to  the  said  United  States,  in 
*he  name  of  the  French  Republic,  forever,  and  in  full  sovereignty,  the  said  territory, 
with  all  its  rights  and  appurtenances,  as  fully  and  in  the  same  manfier  as  they  have 
heen  acquired  by  the  French  Republic  in  virtue  of  the  above  mentioned  treaty,  con- 
-cluded  with  his  Catholic  Majesty. 

Art.  IL  In  the  cession  made  by  the  preceding  article,  are  included  the  adjacent 
islands  belonging  to  Louisiana,  all  public  lots  and  squares,  vacant  lands  and  all  public 
'buildings,  fortifications,  barracks  and  other  edifices,  which  are  not  private  property. — ^The 
archives,  papers  and  documents  relative  to  the  domain  and  sovereignty  of  Louisiana  and 
its  dependencies,  will  be  left  in  the  possession  of  the  commissaries  of  the  United  States, 
and  copies  will  be  afterwards  given  in  due  form  to  the  magistratea  and  municipal  offi- 
•cers  of  such  of  the  said  papers  and  documents  as  may  be  necessary  to  them. 

Art.  in.  The  Inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the  Un- 
ion of  the  United  States,  and  admitted  as  soon  as  possible,  according  to  the  principles 
•of  the  Federal  constitution,  to  the  enjoyment  of  all  the  rights,  advantages  aud  immuni- 

•The  text  here  followed  is  that  of  U.  S.  Stat,  at  Large.  Vol.  8,  p.  200. 
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ties  of  citizens  of  the  United  States ;  and  in  the  meantime  they  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  their  liberty,  property,  and  the  religion  whiclk 
they  profess, 

Art.  IV.  There  shall  be  sent,  by  the  government  of  France,  a  commissary  to- 
Louisiana,  to  the  end  that  he  do  every  act  necessary,  as  well  to  receive  from  the  officers- 
of  his  Catholic  Majesty  the  said  country  and  its  dependencies  in  the  name  of  the  French 
Republic,  if  it  has  not  been  already  done,  as  to  transmit  it  in  the  name  of  the  French. 
Repablic  to  the  commissary  or  agent  of  the  United  States. 

Art.  V.  Immediately  after  the  ratification  of  the  present  treaty  by  the  president, 
of  .the  United  States,,  and.  in  Q|ise»thati)f  the  .firsts  consul  shall  have  faisen  pn^vioudly'^ ob- 
tained, the  commissary  of  the  French  j^public  shall  remit  all  the  military  posts  of  New 
Orleans  and  other  parts  of  the  ceded  territory,  to  the  commissary  or  commissaries^ 
named  by  the  president  to  take  possession  ;  the  troops  whether  of  France  or  Spain,  who- 
may  be  there,  shall  cease  to  occupy  any  military  post  from  the  time  of  taking  possession^ 
and  shall  be  embarked  as  soon  as  possible,  in  'the  course  of  three  months  after  the  ra*ti- 
iication  jof  this  treaty. 

Art.  VI.  The  United  States  promise  to  execute  such  treaties  and  articles  as  may^ 
have  been  agreed  between  Spain  and  the  tribes  and  nations  of  Indians,  until  by  mutual 
consent  of  the  United  States  and  the  said  tribes  or  nations,  other  suitable  articles  shall 
have  been  agreed  upon. 

Art.  VIL  As  it  is  reciprocally  advantageous  to  the  commerce  of  France  and! 
the  United  States  to  encourage  the  communication  of  both  nations,  for  a  limited  time,  ia 
the  country  ceded  by  the  present  treaty,  until  general  arrangements  relative  to  the  com- 
merce of  both  nations  may  be  agreed  on,  it  has  been  agreed  between  the  contracting- 
parties,  that  the  French  ships,  coming  directly  from  France  or  any  of  her  colonies,  loaded 
only  with  the  produce  or  manufactures  of  France  or  her  said  colonies,  and  the  ships  of 
Spain  coming  directly  from  Spain  or  any  of  her  colonies,  loaded  only  with  the  produce 
or  manufactures  of  Spain  or  her  colonies,  shall  be  admitted,  during  the  space  of  twelve^ 
years,  in  the  ports  gf'New  Orleans,  and  in  all  other  legal  ports  of  entry  within  the  ceded 
territory,  in  the  same  manner  as  the  ships  of  the  United  States,  cx)ming  directly  from 
France  or  Spain  or  ^ny  of  their  colonies,  without  being  subject  to  any  other  or  greater 
duty  on  merchandize,  or  other  or  greater  tonbage  than  those  paid  by  the  citizens  of  the 
United  States. 

During  the  space  of  time  above  mentioned,  no  other  nation  shall  have  a  right  to^ 
the  same  privileges  in  the  ports  of  the  ceded  territory ;  the  twelve  years  shall  commence 
three  months  after  the  exchange  of  ratifications,  if  it  shall  take  place  in  France,  or 
three  months  after  it  shall  have  been  notified  at  Paris  to  the  French  government,  if  it 
shall  take  place  in  the  United  States;  it  is,  however,  well  understood,  that  the  object  of 
the  above  article  is  to  favor  the  manufactures,  commerce,  freight  and  navigation  of 
France  and  Spain,  so  far  as  relates  to  the  importations  that  the  French  and  Spanish  shall 
make  into  the  said  ports  of  the  United  States,  without  in  any  sort  affecting  the  regula- 
tions that  the  United  States  may  make  concerning  the  exportation  of  the  produce  and 
merchandize  of  the  United  States,  or  any  right  they  may  have  to  make  such  regulations. 

Art.  VIII.  In  future,  and  forever  after  the  expiration  of  the  twelve  years,  the 
ships  of  France  shall  be  treated  upon  the  footing  of  the  most  favored  nations  in  the 
ports  above  mentioned. 

Art.  IX.  The  particular  convention  signed  this  day  by  the  respective  ministers, 
having  for  its  objects  to  provide  for  the  payment  of  debts  due  to  the  citizens  of  the 
United  States  by  the  French  Republic,  prior  to  the  30th  of  September,  1800,  (8th  Ven 
demaire,  an.  9,)  is  approved,  and  to  have  its  execution  in  the  same  manner  as  if  it  had 
been  inserted  in  this  present  treaty ;  and  it  shall  be  ratified  in  the  same  form  and  in  the 
same  time,  so  that  the  one  shall  not  be  ratified  distinct  from  the  other. 

Another  particular  convention,  signed  at  the  same  date  as  the  present  treaty,  rela- 
tive  to  a  definite  rule  between  the  contracting  parties,  is  in  like  manner  approved,  and 
will  be  ratified  in  the  same  form  and  in  the  same  time,  and  jointly.  . 
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Abt.  X.  The  present  treaty  shall  be  ratified  in  good  and  due  form,  and  the  rati- 
fication shall  be  exchanged  in  the  space  of  six  months  after  the  date  of  the  signature  by 
the  ministers  plenipotentiary,  or  sooner  if  possible.  In  faith  whereof,  the  respective 
plenipotentiaries  have  signed  these  articles  in  the  French  and  English  languages,  declar- 
ing nevertheless  that  the  present  treaty  was  originally  agreed  to  in  the  French  language ; 
and  have  thereunto  affixed  their  seals. 

Done  at  Paris,  the  tenth  day  of  Floreal,  in  the  eleventh  year  of  the  French  Bepub- 
Uc,  and  the  30th  April,  1803. 

[SiGHBDw]  BOBERT  R  LIVmOSTON,  [l.  a.] 

JAMES  MONBOE,  [l.  b." 

P.  BABBE  MABBOIS.  [l.  b.; 
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AN  ACT  TO  ORGANIZE  THE  TERRITORIES  OP  NEBRASKA  AND 

KANSAS. 

BeiiEnadedby  theSenate  and  House  of  Repreaentatives  of  the  United  States  of  Amer" 
ioa  in  Congress  Assembled^  That  all  that  part  of  the  territory  of  the  United  States  included 
withm  the  following  limits,  except  such  portions  thereof  as  are  hereinafter  expressly 
exempted  from  the  operations  of  this  act,  to-wit :  beginning  at  a  point  in  the  Missouri 
river,  where  the  fortieth  parallel  of  north  latitude  crosses  the  same ;  thence  west  on 
said  parallel  to  the  east  boundary  of  the  Territory  of  Utah,  on  the  summit  of  the 
Kocky  Mountains;  thence  on  said  summit  northward  to  the  forty-ninth  parallel  of 
north  latitude ;  thence  east  on  said  parallel  to  the  western  boundary  of  the  Territory  of 
Minnesota ;  thence  southward  on  said  boundary  to  the  Missouri  river;  thence  down  the 
main  channel  of  said  river  to  the  place  of  beginning,  be,  and  the  same  is,  hereby  created 
into  a  temporary  government,  by  the  name  of  the  Territory  of  Nebraska ;  and  when 
admitted  as  a  State  or  States,  the  said  Territory,  or  any  portion  of  the  same,  shall  be 
received  into  the  Union  with  or  without  slavery,  as  their  constitution  may  prescribe  at 
the  time  of  their  admission :  Provided,  That  nothing  in  this  act  contained  shall  be  con- 
strued to  inhibit  the  government  of  the  United  States  from  dividing  said  territory  into 
two  or  more  territories,  in  such  manner  and  such  times  as  congress  shall  deem  conven- 
ient and  proper,  or  from  attaching  any  portion  of  said  territory  to  any  other  state  or 
territory  of  the  United  States :  Provided  further.  That  nothing  in  this  act  contained 
shall  be  construed  to  impair  the  rights  of  person  or  property  now  pertaining  to  the  In- 
dians in  said  territory,  so  long  as  such  rights  shall  remain  unextinguished  by  treaty  be- 
tween the  United  States  and  such  Indians,  or  to  include  any  territory,  which,  by  treaty 
with  any  Indian  tribe,  is  not,  without  the  consent  of  said  tribe,  to  be  included  within 
the  territorial  limits  or  jurisdiction  of  any  state  or  territory ;  but  all  such  territory  shall 
be  excepted  out  of  the  boundaries,  and  constitute  no  part  of  the  Territory  of  Nebraska, 
until  said  tribe  shall  signify  their  assent  to  the  President  of  the  United  States  to  be  in- 
cluded within  the  said  Territory  of  Nebraska,  or  to  affect  the  authority  of  the  govern- 
ment of  the  United  States  to  make  any  regulations  respecting  such  Indians,  their  lands, 
property,  or  other  rights,  by  treaty,  law  or  otherwise,  which  it  would  have  been  compe- 
tent to  the  government  to  make  if  this  act  had  never  passed. 

Sec.  2-  And  be  it  further  enacted,  That  the  executive  power  and  authority,  in  and 
over  said  Territory  of  Nebraska,  shall  be  vested  in  a  Governor,  who  shall  hold  his  of- 
fice for  four  years,  and  until  his  successor  shall  be  appointed  and  qualified,  unless  sooner 
removed  by  the  President  of  the  United  States.  The  governor  shall  reside  within  said 
territory,  and  shall  be  commander-in-chief  of  the  militia  thereof.  He  may  grant  pardons 
and  respites  for  offenses  against  the  laws  of  said  Territory,  and  reprieves  for  offenses 
^gain^t  the  laws  of  the  United  States,  until  the  decision  of  the  president  can  be  made 
known  thereon ;  he  shall  commission  all  officers  who  shall  be  appointed  to  office  under 
the  laws  of  the  said  Territory,  and  shall  take  care  that  the  laws  be  faithfully  executed. 

JSEr.  8.  And  be  it  further  enacted,  That  there  shall  be  a  secretary  of  the  said  terri- 
tory, who  shall  reside  therein,  and  hold  his  office  for  five  years,  unless  sooner  removed 
by  the  President  of  the  United  States;  he  shall  record  and  preserve  all  the  laws  and 
proceedings  of  the  legislative  assembly  hereinafter  constituted,  and  all  the  acts  and 
procee<Iiugs  of  the  governor  in  his  executive  department ;  he  shall  transmit  one  copy 
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of  the  laws  and  journals  of  the  legislative  assembly  within  thirty  days  after  the  end  of 
each  session,  and  one  copy  of  the  executive  proceedings  and  official  correspondence, 
semi-annually,  on  the  first  days  of  January  and  July  in  each  year,  to  the  president  of 
the  United  States,  and  two  copies  of  the  laws  to  the  president  of  the  senate,  and  to  the 
speaker  of  the  house  of  representatives,  to  be  deposited  in  the  libraries  of  congress ;  and 
in  case  of  the  death,  removal,  resignation  or  absence  of*  the  governor  from  the  territory^ 
the  secretary  shall  be,  and  he  is  hereby  authorized  and  required  to  execute  and  perform 
all  the  powers  and  duties  of  the  Governor,  during  such  vacancy  or  absence,  or  until  an- 
other Governor  shall  be  duly  appointed  tLxxd  qualified  to  fill  such  vacancy. 

Sec.  4.  And  be  U  further  enacted,  That  the  legislative  power  and  authority  of  said 
territory  shall  be  vested  in  the  Governor  and  a  Le^slative  Assembly.  The  Legislative 
Assembly  shall  consist  of  a  Council  and  House  of  Representatives.  The  Council  shall 
consist  d  thirteen  members,  having  the  qualification  of  voters,  as  hereinafter  prescribed, 
whose  term  of  service  shall  continue  two  years.  The  House  of  Representatives  shall,  at 
its  first  session,  consist  of  Twenty-six  members,  possessing  the  same  qualifications  as  pre- 
scribed for  members  of  the  Council,  and  whose  term  of  service  shall  continue  one  year* 
The  number  of  representatives  may  be  increased  by  the  Legislative  Assembly,  from 
time  to  time,  in  proportion  to  the  increase  of  qualified  voters :  Provided,  That  the  whole 
number  shall  never  exceed  thirty-nine.  An  apportionment  shall  be  made,  as  nearly 
equal  as  practicable,  among  the  several  counties  or  districts,  for  the  election  of  the  coun- 
cil and  representatives,  giving  to  each  section  of  the  Territory,  representation  in  the 
ratio  of  its  qualified  voters  as  nearly  as  may  be.  And  the  members  of  the  Council  and 
of  the  House  of  Representatives  shall  reside  in,  and  be  inhabitants  of,  the  district  or 
county  or  counties,  for  which  they  may  be  elected,  respectively.  Previous  to  the  first 
election,  the  Governor  shall  cause  a  census,  or  enumeration  of  the  inhabitants  and  qual- 
ified voters  of  the  several  counties  and  districts  of  the  territory,  to  be  taken  by  such  per- 
sons and  in  such  mode  as  the  Governor  shall  designate  and  appoint ;  and  the  person  so 
appointed  shall  receive  a  reasonable  compensation  therefor.  And  the  first  election  shall 
be  held  at  such  time  and  places,  and  be  conducted  in  such  a  manner,  both  as  to  the  per- 
sons who  shall  superintend  such  election  and  the  returns  thereof,  as  the  governor  shall  ap- 
point and  direct ;  and  he  shall  at  the  same  time  declare  the  number  of  members  of  the 
Council  and  House  of  Representatives  to  which  each  of  the  counties  or  districts  shall  be 
entitled  under  this  act.  The  persons  having  the  highest  number  of  legal  votes  in  each  of 
said  council  districts  for  members  of  the  Council,  shall  be  declared  by  the  Governor  to 
be  duly  elected  to  the  Council ;  and  the  persons  having  the  highest  number  of  legal  vote* 
for  the  House  of  Representatives,  shall  be  declared  by  the  Governor  to  be  duly  elected 
members  of  said  house :  Provided,  That  in  case  two  or  more  persons  voted  for  shall  have 
an  equal  number  of  votes,  and  in  case  a  vacancy  shall  otherwise  occur  in  either  branch 
of  the  Legislative  Assembly,  the  governor  shall  order  a  new  election ;  and  the  persona 
thus  elected  to  the  Legislative  Assembly  shall  meet  at  such  place  and  on  such  day  as 
the  governor  shall  appoint ;  but  thereafter,  the  time,  place  and  manner  of  holding  and 
conducting  all  elections  by  the  people,  and  the  apportioning  the  representation  in  the 
several  counties  or  districts  to  the  Council  and  House  of  Representatives,  according  to 
the  number  of  qualified  voters,  shall  be  prescribed  by  law,  as  well  as  the  day  of  the  com- 
mencement of  the  regular  sessions  of  the  Legislative  Assembly:  Provided,  That  no  ses- 
sion in  any  one  year  shall  exceed  the  term  of  forty  days,  except  the  first  session,  which 
may  continue  sixty  days. 

Sec.  5.  And  be  it  further  enactefi.  That  every  free  white  male  inhabitant  above  the 
age  of  twenty-one  years,  who  shall  be  an  actual  resident  of  said  Territory,  and  shall 
possess  the  qualifications  hereinafter  prescribed,  shall  be  entitled  to  vote  at  the  first  elec- 
tion, and  shall  be  eligible  to  any  office  within  the  said  Territory ;  but  the  qualifications^ 
of  voters,  and  of  holding  office,  at  all  subsequent  elections,  shall  be  such  as  shall  be  pre- 
scribed by  the  Legislative  Assembly  ;  Provided,  That  the  right  of  suffrage  and  of  hold- 
ing office  shall  be  exercised  only  by  citizens  of  the  United  States,  and  those  who  shall 
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have  declared  on  oath  their  intention  to  become  such,  and  shall  have  taken  an  oath  to 
support  the  constitution  of  the  United  States,  and  the  provisions  of  this  act :  And  pro- 
vided further.  That  no  officer,  soldier,  seaman  or  marine,  or  other  person  in  the  array  or 
navy  of  the  United  States,  or  attached  to  troops  in  the  service  of  the  United  States, 
shall  be  allowed  to  vote  or  hold  office  in  said  Territory,  by  reason  of  being  on  service 
therein. 

Sec.  6.  And  be  U  further  enacted.  That  the  legislative  power  of  the  Territory  shall ' 
extend  to  all  rightful  subjects  of  legislation  consistent  with  the  Constitution  of  the 
United  States  and  the  provbions  of  thbact;  but  no  law  shall  be  passed, .interfering 
with  the  primary  disposal  of  the  soil ;  no  tax  shall  be  imposed  upon  the  property  of  the 
United  States;  nor  shall  the  lands  or  other  property  of  non-residents  be-taxed  higher 
than  the  lands  or  other  property  of  residents.  Every  bill  which  shall  have  passed  the 
Council  and  House  of  Representatives  of  the  said  Territory,  shall,  before  it  becomes  a 
law,  be  pr^ented  to  the  governor  of  the  Territory  ;  if  he  approve,  he  shall  sign  it ;  but 
if  not,  he  shall  return  it,  with  his  objections,  to  the  house  in  which  it  originated,  who 
shall  enter  the  objections  at  large  on  their  journal,  and  proceed  to  reconsider  it.  If,  after 
hucb  reconsideration,  two-thirds  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be  sent, 
together  with  the  objections,  to  the  other  house,  by  which  it  shall  likewise  be  reconsid- 
er^, and  if  approved  by  two-thirds  of  that  house  it  shall  become  a  law.  But  in  all 
such  cases  the  votes  of  both  houses  shall  be  determined  by  yeas  and  nays,  to  be  entered 
dn  the  journal  of  each  hou^  respectively.  If  any  bill  shall  not  be  returned  by  the 
Governor  within  three  days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him, 
the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  Assembly,  by 
adjournment,  prevent  its  return,  in  which  case  it  shall  not  be  a  law. 

Sec.  7.  And  be  it  further  enacted,  That  all  township,  district,  and  county  officers, 
not  herein  otherwise  provided  for,  shall  be  appointed"  or  elected,  as  the  case  may  be.  in  . 
sudi  manner  as  shall  be  provided  by  the  Governor  and  Legislative  Assembly  of  the 
Territory  df  Nebraska.  The  Governor  shall  nominate,  and,  by  and  with  the  advice 
and  consent  of  the  Legislative  Council,  appoint  all  officers  not  herein  otherwise  pro^ 
vided  for ;  and  in  the  first  instance  the  Governor  alone  may  appoint  all  said  officers, 
who  shall  hold  their  offices  until  the  end  of  the  first  session  of  the  Legislative  Assembly ; 
and  shall  lay  off  the  necessary  districts  for  members  of  the  Council  and  House  of  R^ 
resentatives,  and  all  other  officers. 

SEa  8.  And  be  it  further  enacted,  That  no  member  of  the  Legislative  Assen^bly 
shall  hold,  or  be  appointed  to,  any  office  which  shall  have  been  created,  or  the  salary  or 
emoluments  of  which  shall  have  been  increased,  while  he  was  a  member,  during  the 
term  for  which  he  was  elected,  and  for  one  year  after  the  expiration  of  such  term  ;  but 
this  restriction  shall  not  be  applicable  to  members  of  the  first  Legislative  Assembly ; 
and  no  person  holding  a  commission  or  appointment  under  the  United  States,  except 
postmasters,  shall  be  a  member  of  the  Legislative  Assembly,  or  hold  any  office  under 
the  government  of  said  Territory. 

Sec.  9.  And  be  it  further  enacted,  That  the  judicial  power  of  said  Territory  §hall 
be  invested  in  a  Supreme  Court,  District  Courts,  Probate  Courts,  and  in  Justices  of  the 
Peace.  The  Supreme  Court  shall  consist  of  a  chief  justice  and  two  associate  justices, 
any  two  of  whom  shall  constitute  a  quorum,  and  who  shall  hold  a  term  at  the  seat  of 
government  of  said  Territory  annually,  and  they  shall  hold  their  offices  during  the 
period  of  four  years,  and  until  their  successors  shall  be  appointed  and  qualified.  The 
said  Territory  ahall  be  divided  into  three  judicial  districts,  and  a  district  court  shall  be 
held  in  each  of  said  districts  by  one  of  the  justices  of  the  Supreme  Court,  at  such 
times  and  places  as  may  be  prescribed  by  law;,  and  the  said  judges  shall,  after  their 
appointments,  respectively  reside  in  the  districts  which  shall  be  assigned  them.  The 
jurediction  of  the  several  courts  herein  provided  for,  both  appellate  and  original,  and 
that  of  the  probate  courts  and  of  justices  of  the  peace,  shall  be  as  limited  by  law :  Proiided, 
That  justices  of  the  peace  shall  not  have  jurisdiction  of  any  matter  in  controversy  when 
3 
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the  title  or  boundaries  of  land  may  be  in  dispute,  or  where  the  debt  or  sum  claimed 
shall  exceed  one  hundred  dollars ;  and  the  said  supreme  and  district  courts,  respectively, 
shall  possess  chancery  as  well  as  common  law  jurisdiction.  Each  District  Court,  or 
the  judge  thereof,  shall  appoint  its  clerk,  who  shall  also  be  the  register  in  chancery,  and 
shall  keep  his  office  at  the  place  where  the  court  may  be  held.  Writs  of  error,  bills  of 
exception,  and  appeals,  shall  be  allowed  in  all  cases  from  the  final  decisions  of  said  district 
courts  to  the  Supreme  Court,  under  such  regulations  as  may  be  prescribed  by  law ;  but 
in  no  case  removed  to  the  Supreme  Court,  shall  trial  by  jury  be  allowed  in  said  court 
The  Supreme  Court,  or  the 'justices  thereof,  shall  appoint  its  own  clerk,  and  every  clerk 
shall  hold  his  office  at  the  pleasure  of  the  court  for  which  he  shall  have  been  appointed. 
Writs  of  error,  and  appeals  from  the  final  decisions  of  said  Supreme  Court,  shall  be 
allowed,  and  may  be  taken  to  the  Supreme  Court  of  the  United  States,  in  the  same 
manner  and  under  the  same  regulations  as  from  the  circuit  courts  of  the  United  States, 
where  the  value  of  the  property,  or  the  amount  in  controversy,  to  be  ascertained  by  the 
oath  or  affirmation  of  either  party,  or  other  competent  witness,  shall  exceed  one 
thousand  dollars ;  except  only  that  in  all  cases  involving  title  to  slaves,  the  said  writs 
of  error,  or  appeals  shall  be  allowed  and  decided  by  the  said  Supreme  Court,  without 
regard  to  the  value  of  the  matter,  property  or  title  in  controversy;  and  except  also 
that  a  writ  of  error  or  appeal  shall  also  be  allowed  to  the  Supreme  Court  of  the  United 
States,  from  the  decision  of  the  said  Supreme  Court  created  by  this  act,  or  of  any  judge 
thereof,  or  of  the  district  courts  created  by  this  act,  or  of  any  judge  thereof,  upon  any 
writ  of  habeas  corpus,  involving  the  question  of  personal  freedom :  Provided,  That 
nothing  herein  contained  shall  be  construed  to  apply  to  or  affect  the  provisions  to  the 
**  act  respecting  fugitives  from  justice,  and  persons  escaping  from  the  service  of  theur 
masters,"  approved,  February  twelfth,  seventeen  hundred  and  ninety-three,  and  the  "  act 
to  amend  and  supplementary  to  the  aforesaid  act,"  approved,  September  eighteen, 
eighteen  hundred  and  fifty ;  and  each  of  the  said  district  courts  shall  have  and  exercise 
the  same  jurisdiction  in  all  cases  arising  under  the  Constitution  and  I^aws  of  the  United 
States  as  is  vested  in  the  circuit  and  district  courts  of  the  United  States  and  the  said 
Supreme  and  District  Courts  of  the  said  Territory,  and  the  respective  judges  thereof,  shall 
and  may  grant  writs  of  habeas  corpus  in  all  cases  in  which  the  same  are  granted  by  the 
judges  of  the  United  States  in  the  District  of  Columbia ;  and  the  first  six  days  of  every 
term  of  said  courts,  or  so  much  thereof  as  shall  be  necessary,  shall  be  appropriated  to 
the  trial  of  causes  arising  under  the  said  constitution  and  laws,  and  writs  of  error  and 
appeal  in  all  such  cases  shall  be  made  to  the  Supreme  Court  of  said  Territory,  the  same 
as  in  other  cases.  The  said  clerk  shall  receive  in  all  such  cases  the  same  fees  which  the 
clerks  of  the  district  courts  of  Utah  Territory  now  receive  for  similar  services. 

Sec.  10.  And  be  it  further  enacted.  That  the  provisions  of  an  act  entitled  "  an  act 
respecting  fugitives  from  justice,  and  persons  escaping  from  the  service  of  their 
masters,"  approved,  February  twelve,  seventeen  hundred  and  ninety-three,  and  the  pro- 
visions of  the  act  entitled  "  an  act  to  amend,  and  supplementary  to  the  aforasaid  act," 
approved,  September  eighteen,  eighteen  hundred  and  fifty,  be  and  the  same  are  hereby, 
declared  to  extend  to  and  be  in  full  force  within  the  limits  of  said  Territory  of  Nebraska. 

Sec.  11.  And  be  it  further  enacted,  That  there  shall  be  appointed  an  Attorney 
for  said  Territory,  who  shall  continue  in  office  for  four  years,  and  until  his  successor 
shall  be  appointed  and  qualified  unless  sooner  removed  by  the  president,  and  who  shall 
receive  the  same  fees  and  salary  as  the  Attorney  of  the  United  States  for  the  present 
Territory  of  Utah.  There  shall  also  be  a  Marshal  for  the  Territory  appointed,  who 
shall  hold  his  office  for  four  years  and  until  his  successor  shall  be  appointed  and  qual- 
ified, unless  sooner  removed  by  the  President,  and  who  shall  execute  all  processes  issu- 
ing from  the  said  courts  when  exercising  their  jurisdiction  as  Circuit  and  District 
Courts  of  the  United  States ;  he  shall  perform  the  duties,  be  subject  to  the  same  regu- 
lations and  penalties,  and  be  entitled  to  the  same  fees,  as  the  Marshal  of  the  District 
Court  of  the  United  States  for  the  present  Territory  of  Utah,  and  shall,  in  addition,  be 
paid  two  hundred  dollars  annually  as  a  compensation  for  extra  services. 
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Sec.  12.     And  be  it  further  enacted,  That  the  Governor,  Secretary,  Chief  Justice, 
and  Associate  Justices,  Attorney  and  Marshal,  shall  be  nominated,  and,  by  and  with 
the  advice  and  consent  of  the  Senate,  appointed  by  the  President  of  the  United  States. 
The  Grovernor  and  Secretary  to  be  appointed  as  aforesaid,  shall  before  they  act  as  such, 
respectively  take  an  oath  or  affirmation  before  the  District  Judge,  or  some  Justice  of 
the  Peace  in  the  limits  of  said  Territory  duly  authorized  to  administer  oaths  and  af- 
firmations by  the  laws  now  in  force  therein,  or  before  the  Chief  Justice  or  some  Associate 
Justice  of  the  Supreme  Court  of  the  United  States,  to  support  the  Constitution  of  the 
United  States  and  faithftilly  to  dfscharge  the  duties  of  their  respective  offices,  which 
said  oaths,  when  so  taken,  shall  be  certified  by  the  person  by  whom  the  same  shall  have 
been  taken  ;  and  such  certificates  shall  be  received  and  recorded  by  the  said  secretary, 
among  the  executive  proceedings ;  and  the  Chief  Justice  and  Associate  Justices,  and 
all  other  civil  officers  in  said  Territory,  before  they  act  as  such,  shall  take  a  like  oath 
or  affirmation  before  the  said  Governor  or  Secretary,  or  some  Judge  or  Justice  of  the 
Peace  of  the  Territory,  who  may  be  duly  commissioned  and  qualified,  which  said  oath 
or  affirmation  shall  be  certified  and  transmitted  by  the  person  taking  the  same  to  the 
Secretary,  to  be  by  him  recorded  as  aforesaid ;  and  afterwards  the  like  oath  or  affirma- 
tion shall  be  taken,  certified  and  recorded,  in  such  manner  and  form  as  may  be  pre- 
scribed by  Jaw.     The  Grovernor  shall  receive  an  annual  salary  of  two  thousand  five 
hundred  dollars.     The  Chief  Justice  and  Associate  Justices  shall  each  receive  an  an- 
nual salary  of  two  thousand  dollars.     The  Secretary  shall  receive  an  annual  salary  of. 
two  thousand  dollars.     The  said  salaries  shall  be  paid  quarter-yearly,  from  the  dates  of 
the  respective  appointments,  at  the  Treasury  of  the  United  States ;   but  no  such  pay- 
ment shall  be  made  until  said  officers  shall  have  entered  upon  the  duties  of  their  re- 
spective appointments.     The  members  of  the  Legislative  Atsembly  shall  be  entitled  to 
three  dollars  each,  per  day,  during  their  attendance  at  the  sessions  thereof,  and  three 
dollars  each  for  every  twenty  miles'  travel  in  going  to  and  returning  from  the'  said  ses- 
sions, estimated  according  to  the  nearest  usually  traveled  route,  and  an  additional  al- 
lowance of  three  dollars  shall  be  paid  to  the  presiding  officer  of  each  house  for  each  day 
he  shall  so  preside.     And  a  chief  clerk,  and  assistant  clerk,  a  sergeant-at-arms,  and 
door-keeper,  may  be  chosen  for  each  house ;  and  the  chief  clerk  shall  receive  four  dol- 
lars per  day,  and  the  said  other  officers,  three  dollars  per  day  during  the  session  of  the 
Legislative  Assembly ;    but  no  other  officer  shall  be  paid  by  the  United  States :  JVo- 
videdf  That  there  shall  be  but  one  session  of  the  Legislature  annually,  unless  on  an  ex* 
traordinary  occasion,  the  Governor  shall  think  proper  to  call  the  legislature  together. 
There  shall  be  appropriated,  annually,  the  usual  sum,  to  be  expended  by  the  Governor; 
to  defray  the  contingent  expenses  of  the  Territory,  including  the  salary  of  a  clerk  of 
the  Executive  Department ;  and  there  shall  also  be  appropriated  annually,  a  sufficient 
sum,  to  be  expended  by  the  Secretary  of  the  Territory,  and  upon  an  estimate  to  be  made 
by  the  Secretary  of  the  Treasury  of  the  United  States,  to  defray  the  expenses  of  the 
L^lative  Assembly,  the  printing  of  laws,  and  other  incidental  expenses ;   and  the 
Governor  and  Secretary  of  the  Territory  shall,  in  the  disbursement  of  all  moneys  in- 
trusted to  them,  be  governed  solely  by  the  instructions  of  the  Secretary  of  the  Treasury 
of  the  United  States,  and  shall,  semi-annually,  account  to  the  said  Secretary  for  the 
manner  in  which  the  aforesaid  moneys  shall  have  been  expended ;  and  no  expenditures 
shall  be  made  by  said  Legislative  Assembly  for  objects  not  specially  authorized  by  the 
acts  of  Congress  making  the  appropriations,  nor  beyond  the  sums  thus  appropriated  for 
such  objects. 

Sec.  13.  And  he  U  farther  endded,  That  the  Legislative  Assembly  of  the  Territory 
of  Nebraska,  shall  hold  its  first  session  at  such  time  and  place  in  said  Territory  as  the 
Governor  thereof  shall  appoint  and  direct ;  and  at  the  said  first  session,  or  as  soon  there- 
after as  they  shall  deem  expedient,  the  Governor  and  Legislative  Assembly  shall  pro- 
ceed to  locate  and  establish  the  seat  of  government  for  said  Territory  at  such  place  as 
they  may  deem  eligible ;  which  place,  however,  shall  thereafter  be  subject  to  be  changed 
by  the  said  Governor  and  Legislative  Assembly. 
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Sec.  14.  And  be  it  further  enacted^  That  a  delegate  to  the  House  of  Representa- 
tives of  the  United  States,  to  serve  for  the  term  of  two  years,  who  shall  be  a  citizen  of 
{he  United  States,  may  be  elected  by  the  voters  qualified  to  elect  members  of  the  Legisla- 
tive Assembly,  who  shall  be  entitled  to  the  same  rights  and  privileges  as  are  exercised 
and. enjoyed  by  the  delegates  from  the  several  other  Territories  of  the  United  States  to 
the  said  House  of  Representatives ;  but  the  delegate  first  elected  shall  hold  his  seat  only 
during  the  term  of  the  Congress  to  which  he  shall  be  elected.  The  first  election  shall 
be  held  at  such  time  and  places,  and  be  conducted  in  such  manner,  as  the  Governor 
shall  appoint  and  direct;  and  at  all  subsequent  elections  the  times,  places  and  manner 
of  holding  the  elections,  shall  be  prescribed  by  law.  The  person  having  the  greatest  num- 
ber of  votes  shall  be  declared  by  the  Governor  to  be  duly  elected,  and  a  certificate 
thereof  shall  be  given  accordingly.  That  the  Constitutioij  And  laws  of  the  United 
States  which  are  not  locally  inapplicable,  shall  have  the  same  force  and  eflTect  within  the 
said  Territory  of  Nebraska  as  elsewhefe  within  the  United  States,  except  the  eighth 
section  of  the  act  preparatory  to  the  admission  of  Missouri  into  the  Union,  approved, 
March  sixth,  eighteen  hundred  and  twenty,  which,  being  inconsistent  with  the  principle 
of  non-intervention  by  Congress  with  slavery  in  the  States  and  Territories,  as  recog- 
nized by  the  legislation  of  eighteen  hundred  and  fifty,  commonly  called  the  Comprom- 
ise Measures,  is  hereby  declared  inoperative  and  void,  it  being  the  true  intent  and  mean- 
ing of  this  act  not  to  legislate  slavery  into  any  Territory  or  State  nor  to  exclude  it 
therefrom,  but  to  leave  the  people  thereof  perfectly  free  to  form  and  i'egulate  their  do- 
mestic institutions  in  their  own  way,  subject  only  to  the  Constitution  of  the  United 
States:  Provided,  That  nothing  herein  contained  shall  be  construed  to  revive  or  put  in 
force  any  law  or  regulation  which  may  have  existed  prior  to  the  act  of  sixth  March, 
eighteen  hundred  and  twenty,  either  protecting,  establishing,  prohibiting,  or  abolishing 
slavery. 

Sec.  15.  And  be  it  further  enacted,  That  there  shall  hereafter  be  appropriated,  as 
has  been  customary  for  the  Territorial  governments,  a  sufficient  amount,  to  be  expended 
under  the  direction  of  the  said  Governor  of  the  Territory  of  Nebraska,  not  exceeding 
the  sums  heretofore  appropriated  for  similar  objects,  for  the  erection  of  suitable  public 
buildings  at  the  seat  of  government,  and  for  the  purchase  of  a  library,  to  be  kept  at 
the  seat  of  government  for  the  use  of  the  Governor,  Legislative  Assembly,  Judges  of 
the  Supreme  Court,  Secretary,  Marshal,  and  Attorney  of  said  Territory,  and  such  other 
persons,  and  under  such  regulations  as  shall  be  prescribed  by  law. 

Sec.  16.  And  be  it  further  enacted,  That  when  the  lands  in  the  said  Territory  shall 
be  surveyed  under  the  direction  of  the  government  of  the  United  States,  preparatory 
to  bringing  the  same  into  market,  sections  number  sixteen  and  thirty-six  in  each  town- 
ship in  said  Territory  shall  be,  and  the  same  are  hereby,  reserved  for  the  purpose  of 
being  applied  to  schools  in  said  Territory,  and  in  the  States  and  Territories  hereafter  to 
be  erected  out  of  the  same. 

Sec.  17.  And  be  it  further  enacted,  That  until  otherwise  provided  by  law,  the 
Governor  of  said  Territory  may  define  the  ^Judicial  Districts  of  said  Territory,  and  as- 
sign the  judges  who  may  be  appointed  for  said  Territory  to  the  several  districts ;  and 
also  appoint  the  times  and  places  for  holding  courts  in  the  several  counties  or  subdi- 
visions in  each  of  said  judicial  districts  by  proclamation,  to  be  issued  by  him ;  but  the 
Legislative  Assembly,  at  their  first  or  any  subsequent  session,  may  organize,  alter,  or 
modify  such  Judicial  Districts ;  and  assign  the  judges,  and  alter  the  times  and  places 
of  holding  the  courts,  as  to  them  shall  seem  proper  and  convenient. 

Sec.  18.  And  be  it  further  enacted,  That  all  ofllicers  to  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  senate,  for  the  Territory  of  Nebraska^ 
who,  by  virtue  of  the  provisions  of  any  law  now  existing,  or  which  may  be  enacted 
during  the  present  Congress,  are  required  to  give  security  for  moneys  that  may  be  in- 
trusted with  them  for  disbursement,  shall  give  such  security,  at  such  time  and  place,  and 
in  such  manner  as  the  Secretary  of  the  Treasury  may  prescribe.      *     *     *     *     He 

Approved  May  30,  1854. 
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An  act  to  enable  the  people  of  Nebraska  to  form  a  Constitution  and  State  Government, 
and  for  the  Admission  of  such  State  into  the  Union  on  an  equal  footing  with  the 
original  States. 

[Passed  April  19, 1884,  U.  S.  Stat,  at  Large,  Vol.  13,  p.  47.] 

Be  U  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  oj 
America  in  Congress  assembled,  That  the  inhabitants  of  that  portion  of  the  territory  of 
Nebraska  included  in  the  boundaries  hereinafter  designated  be,  and  they  are  hereby, 
authorized  to  form  for  themselves  a  constitution  and  state  government,  with  the  name 
aforesaid,  which  state,  when  so  formed,  shall  be  admitted  into  the  Union  as  hereinafter 
provided. 

Sec.  2.  And  be  it  further  enacted,  That  the  said  state  of  Nebraska  shall  consist 
of  all  the  territory  included  within  the  following  boundaries,  towit:  Commencing  at 
a  point  formed  by  the  intersection  of  the  western  boundary  of  the  state  of  Missouri 
with  the  fortieth  degree  of  north  latitude;  extending  thence  due  west  along  said 
fortieth  degree  of  north  latitude  to  a  point  formed  by  its  intersection  with  the  twenty- 
fifth  degree  of  longitude  west  from  Washington ;  thence  north  along  said  twenty-fifth 
degree  of  longitude  to  a  point  formed  by  its  intersection  with  the  forty-first  degree  of 
north  latitude ;  thence  west  along  said  forty-first  degree  of  north  latitude  to  a  point 
formed  by  its  intersection  with  the  twenty-seventh  degree  of  longitude  west  from 
Washington ;  thence  north  along  said  twenty-seventh  degree  of  west  longitude  to  a 
point  formed  by  its  intersection  with  the  forty-third  degree  of  north  latitude ;  thence 
east  along  said  forty-third  degree  of  north  latitude  to  the  Keya  Paha  river ;  thence 
down  the  middle  of  the  channel  of  said  river,  with  its  meanderings,  to  its  junction  with 
the  Niobrara  river ;  thence  down  the  middle  of  the  channel  of  said  Niobrara  river,  and 
following  the  meanderings  thereof,  to  its  junction  with  the  Missouri  river ;  thence 
down  the  middle  of  the  channel  of  said  Missouri  river,  and  following  the  meanderings 
thereof,  to  the  place  of  beginning. 

Change  In  channel  of  Misnoori  rirer  doee  not  change  state  bonndarfes.    4.  438. 

Sec.  3.     And  be  it  furtlier  enacted,  That  all  persons  qualified  by  law  to  vote  for 
representatives  to  the  general  assembly  of  said  territory  shall  be  qualified  to  be  elected; 
and  they  are  hereby  authorized  to  vote  for  and  choose  representatives  to  form  a  conven- 
tion, under  such  rules  and  regulations  as  the  governor  of  said  territory  may  prescribe, 
and  also  to  vote  upon  the  acceptance  or  rejection  of  such  constitution  as  may  be  formed 
by  said  convention,  under  such  rules  and  regulations  as  said  convention  may  prescribe ; 
and  if  any  of  said  citizens  are  enlisted  in  the  army  of  the  United  States,  and  are  still 
within  said  territory,  they  shall  be  permitted  to  vote  at  their  place  of  rendezvous ;  and. 
if  any  are  absent  from  said  territory,  by  reason  of  their  enlistment  in  the  army  of  the. 
United  States,  they  shall  be  permitted  to  vote  at  their  place  of  service,  under  the  rules 
and  regulations  in  each  case  to  be  prescribed  as  aforesaid ;  and  the  aforesaid  represent* 
atives  to  form  .the  aforesaid  convention  shall  be  apportioned  among  the  several  counties 
in  said  territory  in  proportion  to  the  population  as  near  as  may  be,  and  said  apportion^* 
ment  shall  be  made  for  said  territory  by  the  governor,  United  States  district  attorney, 
and  chief  justice  thereof,  or  any  two  of  them.     And  the  governor  of  said  territory 
shall,  by  proclamation,  on  or  before  the  first  Monday  of  May  next,  order  an  election  of 
tie  representatives  aforesaid  to  be  held  on  the  first  Monday  in  June  thereafter  through- 
odt  tie  territory ;  and  such  election  shall  be  conducted  in  the  same  manner  as  is  pre- 
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scribed  by  the  laws  of  said  territory  regulatiug  elections  therein  for  members  of  the 
house  of  representatives;  and  the  number  of  members  to  said  convention  shall  be 
the  same  as  now  constitute  both  branches  of  the  legislature  of  the  aforesaid  territory. 

.  Sec.  4.  And  be  it  further  enacted,  That  the  members  of  the  convention  thus 
elected  shall  meet  at  the  capital  of  said  territory  on  the  first  Monday  in  July  next,  and 
after  organization  shall  declare,  on  behalf  of  the  people  of  said  territory,  that  they 
adopt  the  constitution  of  the  United  States ;  whereupon  the  said  convention  shall  be, 
and  it  is  hereby,  authorized  to  form  a  constitution  and  state  government :  Provided^ 
That  the  constitution  when  formed  shall  be  republican,  and  not  repugnant  to  the  consti- 
tution of  the  United  States  and  the  principles  of  the  Declaration  of  Independence ; 
And  provided  further,  That  said  constitution  shall  provide,  by  an  article  forever 
irrevocable,  without  the  consent  of  the  congress  of  the  United  States : 

First  That  slavery  or  involuntary  servitude  shair  be  forever  prohibited  in  said 
state. 

Second.  That  perfect  toleration  of  religious  sentiment  shall  be  secured,  and  no  in- 
habitant of  said  state  shall  ever  be  molested  in  person  or  property  on  account  of  his  or 
her  mode  of  religious  worship. 

Third.  That  the  people  inhabiting  said  territory  do  agree  and  declare  that  they 
forever  disclaim  all  right  and  title  to  the  unappropriated  public  lands  lying  within  said 
territory,  and  that  the  same  shall  be  and  remain  at  the  sole  and  entire  disposition  of  the 
United  States,  and  that  the  lands  belonging  to  citizens  of  the  United  States  residing 
without  the  said  state  shall  never  be  taxed  higher  than  the  land  belonging  to  residents 
thereof;  and  that  no  taxes  shall  be  imposed  by  said  state  on  lands  or  property  therein 
belonging  to  or  which  may  hereafter  be  purchased  by  the  United  States. 

Sec.  5.  Aiid  be  it  further  enacted.  That  in  case  a  constitution  and  state  govern- 
ment shall  be  formed  for  the  people  of  said  territory  of  Nebraska,  in  compliance  with 
the  provisions  of  this  act,  that  said  convention  forming  the  same  shall  provide  by  ordi- 
nance for  submitting  said  constitution  to  the  people  of  said  state  for  their  ratification 
or  rejection  at  an  election  to  be  held  on  the  second  Tuesday  of  October,  one  thousand 
eight  hundred  and  sixty-four,  at  such  places  and  under  such  regulations  as  may  be  pre- 
scribed therein,  at  which  election  the  qualified  voters,  as  hereinbefore  provided,  shall 
vote  directly  for  or  against  the  proposed  constitution,  and  the  returns  of  said  elections 
shall  be  made  to  the  acting  governor  of  the  territory,  who,  together  with  the  United 
States  district  attorney  and  chief  justice  of  the  said  territory,  or  any  two  of  them, 
shall  canvass  the  same,  and  if  a  majority  of  the  legal  votes  shall  be  cast  for  said  con- 
stitution in  said  proposed  state,  the  said  acting  governor  shall  certify  the  same  to  the 
president  of  the  United  States,  together  with  a. copy  of  the  said  constitution  and  ordi- 
nances ;  whereupon  it  shall  be  the  duty  of  the  president  of  the  United  States  to  issue 
his  proclamation  declaring  the  state  admitted  into  the  Union  on  an  equal  footing  with 
the  original  states,  without  any  furtHer  action  whatever  on  the  part  of  congress. 

Sec.  6.  And  be  it  furthei  enacted.  That  until  the  next  general  census  shall  be 
taken,  said  state  of  Nebraska  shall  be  entitled  to  one  representative  in  the  house  of  rep- 
resentatives of  the  United  States,  which  representative,  together  with  the  governor  and 
state  and  other  officers  provided  for  in  said  constitution,  may  l>e  elected  on  the  same 
day  a  vote  is  taken  for  or  against  the  proposed  constitution  {md  state  government. 

Sec.  7.  And  be  it  further  enacted.  That  sections  number  sixteen  and  thirty-six  in 
every  township,  and  when  such  sections  have  been  sold  or  otherwise  disposed  of  by  any 
act  of  congress,  other  lands,  equivalent  thereto,  in  legal  subdivisions  of  not  less  than  one 
quarter-section,  and  as  contiguous  as  may  be,  shall  be,  and  are  hereby,  granted  to  said 
state  for  the  support  of  common  schools. 

Sec.  8.  And  be  it  further  enacted.  That  provided  the  state  of  Nebraska  shall  be  ad- 
mitted into  the  Union  in  accordance  with  the  foregoing  provisions  of  this  act,  that 
twenty  entire  sections  of  the  unappropriated  public  lands  within  said  state,  to  be  se- 
lected and  located  by  direction  of  the  legislature  thereof,  on  or  before  the  first  day  of 
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January,  Anno  Domini  eighteen  hundred  and  sixty-eight,  shall  be  and  they  are  hereby 
granted,  in  legal  subdivisions  of  not  less  than  one  hundred  and  sixty  acres,  to  said  state, 
for  the  purpose  of  erecting  public  buildings  at  the  capital  of  said  state  for  legislative 
and  judicial  purposes,  in  such  manner  as  the  legislature  shall  prescribe. 

Sec.  9.  And  be  it  farther  enacted^  That  fifty  other  entire  sections  of  land,  as  afore- 
said, to  be  selected  and  located  as  aforesaid,  in  legal  subdivisions  as  aforesaid,  shall  be, 
and  they  are  hereby,  granted  to  said  state  for  the  purpose  of  erecting  a  suitable  building 
for  a  penitentiary  or  state  prison  in  the  manner  aforesaid. 

Sec  10.  And  be  it  further  enacted.  That  8(Bventy-two  other  sections  of  land  shall 
be  set  apart  and  reserved  for  the  use  and  support  of  a  state  university,  to  be  selected  in 
manner  as  aforesaid,  and  to  be  appropriated  and  applied  as  the  legislature  of  said  state 
may  prescribe  for  the  purpose  named,  and  for  no  other  purpose. 

Sbo.  11.  And  be  it  further  enacted,  That  all  salt  springs  within  said  state,  not  ex-, 
ceeding  twelve  in  number,  with  six  sections  of  land  adjoining,  or  as  contiguous  as  may 
be  to  each,  shall  be  granted  to  said  state  for  its  use,  the  said  land  to  be  selected  by  the 
governor  thereof,  within  one  year  after  the  admission  of  the  state,  and  when  so  selected 
to  be  used  or  disposed  of  on  such  terms,  conditions  and  regulations  as  the  legislature 
shall  direct :  Provided,  That  no  salt  spring  or  lands,  the  right  whereof  is  now  vested 
in  any  individual  or  individuals,  or  which  hereafter  shall  be  confirmed  or  adjudged  to 
any  individual  or  individuals,  shall,  by  this  act,  be  granted  to  said  state. 

Sfia  1 2.  And  be  it  further  enacted,  That  five  per  centum  of  the  proceeds  of  the 
sales  of  all  public  lauds  lying  within  said  state,  which  have  been  or  shall  be  sold  by  the 
United  States  prior  or  subsequent  to  the  admission  of  said  state  into  the  Union,  afler 
deducting  all  expenses  incident  to  the  same,  shall'  be  paid  to  the  said  state  for  the  sup- 
port of  the  common  schools. 

Sfia  13.  And  be  it  further  enacted,  That  from  and  after  the  admission  oi'  said  state 
of  Nebraska  into  the  Union  in  pursuance  of  this  act,  the  laws  of  the  United  States,  not 
locally  inapplicable,  shall  have  the  same  force  and  effect  within  the  sard  state  as  else- 
where within  the  United  States ;  and  said  state  shall  constitute  one  judicial  district,  and 
be  called  the  district  of  Nebraska. 

SEa  14.  And  be  it  further  enacted,  That  any  unexpended  balance  of  the  appro- 
priations for  said  territorial  legislative  expenses  of  Nebraska  remainiii;r  for  the  fiscal 
vftirs  eighteen  hundred  and  sixty-three  and  eighteen  hundred  and  sixty-four,  or  so  much 
thereof  as  may  be  necessary,  shall  be  applied  to  and  used  for  defraying  the  expenses  of 
said  convention  and  for  the  payment  of  the  members  thereof,  under  the  same  rules, 
relations,  and  rates  as  are  now  provided  by  law  for  the  payment  of  the  territorial 
l^hiture. 

Approved,  April  19,  1864. 
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ADMISSION. 


Whereas,  The  congress  of  the  United  States  did,  on  the  ninth  day  of  February, 
A.D.  1867,  pass  an  act,  in  the  following  words,  to-wit: 

"  An  act  for  the  admission  of  the  state  of  Nebraska  into  the  Union." 

Whereas,  On  the  twenty-first  day  of  March,  a.d.  1864,  congress  passed  an  act  to 
enable  the  people  of  Nebraska  to  form  a  constitution  and  Statue  government,  and  offered 
to  admit  said  State,  when  so  formed,  into  the  Union,  upon  compliance  with  certain  con- 
ditions therein  specified ;  and,  whereas,  it  appears  that  the  said  people  have  adopted  a 
constitution,  which,  upon  due  examination,  is  found  to  conform  to  the  provisions,  and 
comply  with  the  conditions  of  said  act.  and  to  be  republican  in  its  form  of  government, 
and  that  they  now  ask  for  admission  into  the  Union :  Therefore, 

Be  it  enwded  by  the  Senate  and  House  of  Representatwes  of  the  United  States  of 
America,  in  Congress  Assembled,  That  the  constitution  and  State  government  which  the 
people  of  Nebraska  have  formed  for  themselves  be,  and  the  same  is  hereby,  accepted, 
ratified  and  confirmed,  and  that  the  said  State  of  Nebraska  shall  be,  and  is  hereby,  de- 
clared to  be  one  of  the  United  States  of  America,  and  is  hereby  admitted  into  the  Union 
upon  an  equal  footing  with  the  original  States,  in  all  respects  whatsoever. 

Sec.  2.  And  be  it  farther  enacted,  That  the  said  state  of  Nebraska,  shall  be,  and  is 
hereby,  declared  to  be  entitled  to  all  the  rights,  privileges,  grants,  and  immunities,  and 
to  be  subject  to  all  the  conditions  and  restrictions  of  an  act  entitled  **An  act  to  enable 
the  people  of  Nebraska  to  form  a  constitution  and  State  government,  and  for  the  admis- 
sion of  such  State  into  the  Union  on  an  equal  footing  with  the  original  States."  Ap- 
proved April  19tli,  1864. 

Sec.  3.  And  be  U  further  enacted,  That  this  act  shall  not  take  effect  except  upon 
the  fundamental  condition,  that  within  the  State  of  Nebraska,  there  shall  be  no  denial 
of  the  elective  franchise,  or  of  any  other  right,  to  any  person,  by  reason  of  race  or  color, 
excepting  Indians  not  taxed;  and  upon  the  further  fundamental  condition,  that  the 
legislature  of  said  State,  by  a  solemn  public  act,  shall  declare  the  assent  of  said  State  to 
the  said  fundamental  condition,  and  shall  transmit  to  the  President  of  the  United  States 
an  authentic  copy  of  said  act ;  upon  receipt  whereof  the  President,  by  proclamation 
shall  forthwith  announce  the  fact,  whereupon,  said  fundamental  condition  shall  be  held 
as  a  part  of  the  organic  law  of  the  State,  and  thereupon,  and  without  any  further  pro- 
ceedings on  the  part  of  Congress,  the  admission  of  said  State  into  the  Union  shall  be 
considered  as  complete.  Said  State  legislature  shall  be  convened  by  the  territorial  gov- 
ernor, within  thirty  days  after  the  passage  of  this  act,  to  act  upon  the  conditions  sub- 
mitted herein. 

SCHUYLER  COLFAX, 
Speaker  of  the  House  of  Representatives. 
LAFAYETTE  S.  FOSTER, 
President  of  the  Senate,  pro  tem. 

In  the  Senate  of  the  United  States,  February  8,  1867.  The  President  of  the 
United  States  having  returned  to  the  Senate,  in  which  it  originated,  the  bill  entitled 
**  An  act  for  the  admission  of  the  State  of  Nebraska  into  the  Union,"  with  his  objec- 
tions Chereto,  the  Senate  proceeded  in  pursuance  of  the  Constitution  to  reconsider  the 
same;  and  * 

Resolved,  That  the  said  bill  do  pass,  two-thirds  of  the  Senate  agreeing  to  pass  the 
same. 

Attest:  J.W.FORNEY, 

Secretary  of  the  Senate, 

By  w.  J.  McDonald, 
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In  the  House  of  Representatives  of  the  United  States,  February  9,  1867. 

The  House  of  Representatives  having  proceeded,  in  pursuance  of  the  Constitution, 
to  reconsider  the  bill  entitled  "  An  act  for  the  admission  of  the  State  of  Nebraska  into 
the  Union,"  returned  to  the  Senate  by  the  President  of  the  United  States,  with  his  ob- 
jections, and  sent  by  the  Senate  to  the  House  of  Representatives  with  the  message  of 
the  President  returning  the  bill : 

Resolved,  That  the  bill  do  pass,  two-thirds  of  the  House  of  Representatives  agree- 
ing to  pass  the  same. 

Attest :  ED  WD.  W.  MoPHERSON, 

Clerk. 

A  true  copy. 

R.  S.  CHEW, 

Chief  Clerk 

Department  of  State,     ) 
Washington,  Feb.  12,  1867.  j 

And  Whereas,  The  governor  of  the  territory  of  Nebraska,  did  on  the  14th  day  of 
February,  a.d.  1867,  make  and  issue  the  following  proclamation,  to- wit :  Whereas,  the 
congress  of  the  United  States  has  passed  an  act  admitting,  conditionally,  Nebraska  into 
the  Union,  as  one  of  the  independent  states  of  the  same,  and  whereas,  said  condition  is 
in  the  words  following : 

And  be  it  further  enaded,  That  this  act  shall  not  take  effect  except  upon  the  funda- 
mental condition)  that  within  said  state  of  Nebraska,  there  shall  be  no  abridgment  or 
denial  of  the  exercise  of  the  elective  franchise,  or  of  any  other  right  to  any  person  by 
reason  of  race  or  color,  excepting  Indians  not  taxed ;  and  upon  the  further  fundamental 
condition,  that  the  legislature  of  said  state,  by  a  solemn  public  act,  shall  declare  the 
assent  of  said  state  to  said  fundamental  condition,  and  shall  transmit  to  the  president  of 
the  United  States  an  authentic  copy  of  said  act  upon  receipt  whereof,  the  president,  by 
proclamation,  shall  forthwith  announce  the  &ct,  whereupon  said  fundamental  condition 
shall  be  held  as  a  part  of  the  organic  law  of  said  state,  and  thereupon,  and  without  any 
^rther  proceedings  on  the  part  of  congress,  the  admission  of  said  state  into  the  Union 
shall  be  considered  as  complete. 

Now,  therefore,  I,  Alvin  Saunders,  governor  of  the  territory  of  Nebraska,  do  call 
upon  the  members  of  the  state  legislature  of  Nebraska,  to  meet  at  the  capitol,  in  the 
city  of  Omaha,  on  Wednesday,  the  twentieth  day  of  February,  inst.,  at  the  hour  of  two 
o'clock  P.M.,  for  the  purpose  of  taking  action  upon  the  conditions  as  proposed  by  con- 


In  testimony  whereof,  I  have  hereunto  set  my  hand  and  have  caused  to  be  affixed 
the  great  seal  of  the  territory  of  Nebraska. 

Done  at  Omaha,  this  14th  day  of  February,  a.d.  1867. 

rL.s.] 

By  the  governor  ALVIN  SAUNDERa 

ALGERNON  S.  PADDOCK,  Secretary. 
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A  PROCLAMATION 

BY  THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA. 

March  1st,  1867. 


Whereas,  The  Congress  of  the  United  States,  did,  by  an  act,  approved  on  the  nine 
teenth  day  of  April,  1864,  authorize  the  people  of  the  Territory  of  Nebraska  to  form 
si  constitution  and  State  government,  and  for  the  admission  of  such  State  into  the 
Union,  on  an  equal  footing  with  the  original  States,  upon  certain  conditions  in  said  act 
specified :  and  whereas,  said  people  did  adopt  a'  constitution  conforming  to  the  pro- 
visions and  conditions  of  said  act  and  ask  admission  into  the  Union ;  and  whereas,  the 
Congress  of  the  United  States  did  on  the  eighth  and  ninth  days  of  February,  1867,  in 
mode  prescribed  by  the  constitution,  pass  a  further  act  for  the  admission  of  the  State  of 
Nebraska  into  the  Union,  in  which  last  named  act  it  was  provided  that  it  should  not 
take  efiect  except  upon  the  fundamental  condition  that  within  the  State  of  Nebraska 
there  should  be  no  denial  of  the  elective  franchise,  or  of  any  other  right  to  any  person 
by  reason  of  race  or  color,  excepting  Indians  not  taxed,  and  upon  the  further  funda- 
mental condition,  that  the  legislature  of  said  State,  by  a  solemn  public  act,  should  de- 
clare the  assent  of  said  State  to  the  said  fundamental  condition,  and  should  transmit  to- 
the  President  of  the  United  States  an  authenticated  copy  of  said  act  of  the  legislature 
of  said  State,  upon  receipt  whereof,  the  President,  by  proclamation,  should  forthwith 
announce  the  fact,  whereupon  the  said  fundamental  condition  should  be  held  as  a  part 
of  the  organic  law  of  the  State ;  and  thereupon,  and  without  any  further  proceedinga 
on  the  part  of  Congress,  the  admission  of  said  State  into  the  Union  should  be  con- 
sidered as  complete;  and  whereas,  within  the  time  prescribed  .by  said  act  of  Congress 
of  the  eighth  and  ninth  of  February,  1867,  the  legislature  of  the  State  of  Nebraska 
did  pass  an  act  ratifying  the  said  act  of  Congress  of  the  eighth  and  ninth  of  February^ 
1867,  and  declaring  that  the  aforenamed  provisions  of  the  third  section  of  said  last 
named  act  of  Congress  should  be  a  part  of  the  organic  law  of  the  State  of  Nebraska ; 
and  whereas,  a  duly  authenticated  copy  of  said  act  of  the  legislature  of  the  State  of 
Nebraska  has  been  received  by  me : 

Now,  therefore,  I,  Andrew  Johnson,  President  of  the  United  States  of  America, 
do,  in  accordance  with  the  provisions  of  the  act  of  Congress  last  herein  named,  declare 
and  proclaim  the  fact  that  the  fundamental  conditions  imposed  by  Congress  on  the  State 
of  Nebraska,  to  entitle  that  State  to  admission  to  the  Union,  have  been  ratified  and 
accepted,  and  that  the  admission  of  the  said  State  into  the  Union  is  now  complete. 

In  testimony  whereof  I  have  hereto  set  my  hand,  and  have  caused  the  seal  of 
the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington,  this  first  day  of  March,  in  the  year  of  our  Lord, 
1867,  and  of  the  Independence  of  the  United  States  of  America  the  ninety-first 

[Seal]  By  the  R-esident ; 

ANDREW  JOHNSON. 

WM.  H.  SEWARD,  Secretary  of  State. 
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CONSTITUTION 

OF    THE 

STATE  OF  NEBRASKA, 

1866. 


PREAMBLE. 


We,  the  people  of  Nebraska,  grateful  to  Almighty  God  for  our  freedom,  in  order 
to  secure  its  blessings,  form  a  more  perfect  government,  insure  domestic  tranquility,  and 
promote  the  general  welfare,  do  establish  this  Constitution. 

ARTICLE  I. 

DECLARATION  OF  RIGHTS. 

Section  1.  All  men  are  bom  equally  free  and  independent,  and  have  certain  in- 
herent rights ;  among  these  are  life,  liberty,  and  the  pursuit  of  happiness.  To  secure 
these  rights,  governments  are  instituted  among  men,  deriving  their  just  powers  from  the 
consent  of  the  governed. 

Sec.  2.  There  shall  be  neither  slavery  nor  involuntary  servitude  in  this  state, 
otherwise  than  for  the  punishment  of  crime,  whereof  the  party  shall  have  been  duly  con- 
victed. 

Sec.  3.  Every  person  may  freely  speak,  write  and  publish  his  sentiments  on  all 
subjects,  being  responsible  for  the  abuse  of  that  right,  and  no  law  shall  be  passed  to  re- 
strain or  abridge  the  liberty  of  speech  and  of  the  press.  In  all  criminal  prosecutions 
or  indictments  for  libel  the  truth  may  be  given  in  evidence;  and  if  it  shall  appear  to 
the  jury  that  the  matter  charged  as  libelous  be  true,  and  was  published  with  good  mo- 
tives and  for  justifiable  ends,  the  party  shall  be  acquitted ;  and  the  jury  shall  have  the 
right  to  determine  the  law  and  the  fact. 

SEa  4.  The  right  of  the  people  peaceably  to  assemble  to  consult  for  the  common 
good,  and  to  petition  the  government,  or  any  department  thereof,  shall  never  be 
abridged. 

Sec.  5.  The  right  of  trial  by  jury  shall  remain  inviolate,  but  the  legislature  may 
authorize  trial  by  a  jury  of  a  less  number  than  twelve  men,  in  inferior  courts. 

Sec.  6.  All  persons  shall  be  bailable  by  sufficient  sureties,  except  for  capital  offenses^ 
where  the  proof  is  evident,  or  the  presumption  great.  Excessive  bail  stmll  not  be 
required ;  nor  excessive  fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 

Sec.  7.  In  all  criminal  prosecutions  and  in  cases  involving  the  life  or  liberty  of 
an  individual,  the  accused  shall  have  a  right  to  a  speedy  and  public  trial  by  an  impar- 
tial jury;  to  be  informed  of  the  accusation  against  him ;  to  have  a  copy  of  the  same 
when  demanded ;  to  be  confronted  with  the  witnesses  against  him ;  to  have  compulsory 
process  for  his  witnesses ;  and  to  have  the  assistance  of  counsel. 

Sec.  8.  No  person  shall  be  held  to  answer  for  a  criminal  offense  unless  on  the  pre- 
sentment or  indictment  of  a  grand  jury,  except  in  cases  of  impeachment,  or  in  cases 
cognizable  by  justices  of  the  peace,  or  arising  in  the  army  or  in  the  navy,  or  the  militia^ 
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when  in  actual  service  in  time  of  war,  or  public  danger ;  and  no  person  for  the  same 
•offense  shall  be  put  twice  in  jeopardy  of  punishment,  nor  shall  be  compelled  in  any 
•criminal  case  to  be  a  witness  against  himself.  All  persons  shall,  before  conviction,  be 
bailable  by  sufficient  sureties,  except  for  capital  offenses,  when  the  proof  is  evident  or 
the  presumption  great ;  and  the  privilege  of  the  writ  of  habeas  corpm  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  require. 

Sec.  9.  All  courts  shall  be  open,  and  every  person,  for  any  injury  done  him  in 
his  land,  goods,  person  or  reputation,  shall  have  remedy  by  due  course  of  law,  and  jus- 
tice administered  without  denial  or  delay. 

Sec.  10.  Treason  against  the  state  shall  consist  in  levying  war  against  the  same,  or 
in  adhering  to  its  enemies,  giving  them  aid  and  comfort  No  person  shall  be  convicted 
of  treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confes- 
sion in  open  court 

•  Sec.  11.  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  seizures  shall  not  be  violated ;  and  no  war- 
rant shall  issue  but  upon  probable  cause,  supported  by  oath  or  affirmation,  and  particu- 
larly describing  the  place  to  be  searched,  and  the  person  or  things  to  be  seized. 

Sec.  12.  No  bill  of  attainder,  ex-post-facto  law,  or  any  law  impairing  the  obligation 
of  contracts  shall  ever  be  passed ;  and  no  conviction  shall  work  corruption  of  blood  or 
forfeiture  of  estate. 

Sec.  13.  The  property  of  no  person  shall  be  taken  for  public  use  without  just  com- 
pensation therefor. 

Sec.  14.  No  distinction  shall  ever  be  made  by  law  between  resident  aliens  and  citi- 
zens in  reference  to  the  possession,  enjoyment,  or  descent  of  property. 

Sec.  15.  No  person  shall  be  imprisoned  for  debt  in  any  civil  action  on  mesne  or  final 
process,  unless  in  cases  of  fraud. 

Sec.  16.  All  men  have  a  natural  and  indefeasible  right  to  worship  Almighty  God 
accoinJing  to  the  dictates  of  their  own  conscience.  No  person  shall  be  compelled  to  at- 
tend, erect,  or  support  any  place  of  worship,  or  maintain  any  form  of  worship  against 
his  consent,  and  no  preference  shall  be  given  by  law  to  any  religious  society,  nor  shall 
any  interference  with  the  rights  of  conscience  be  permitted.  No  religious  test  shall  be 
required  as  a  qualification  for  office,  nor  shall  any  person  be  incompetent  to  be  a  witness 
on  account  of  his  religious  belief;  but  nothing  herein  shall  be  construed  to  dispense 
with  oaths  and  affirmations.  Religion,  morality,  and  knowledge,  however,  being  essen- 
tial to  good  government  it  shall  be  the  duty  of  the  legislature  to  pass  suitable  laws  to 
protect  every  religious  denomination  in  the  peaceable  enjoyment  of  its  own  mode  of  pub- 
lic worship,  and  to  encourage  schools  and  the  means  of  instruction. 

Sec.  17.     The  military  shall  be  in  strict  subordination  to  the  civil  power. 

Sec.  18.  The  writ  of  error  shall  be  the  writ  of  right  in  all  capital  cases,  and  shall 
act  as  a  supersedeas  to  stay  the  execution  of  the  sentence  of  death  until  the  further  order 
of  the  supreme  court  in  the  premises. 

Sec.  19.  The  blessings  of  a  free  government  can  only  be  maintained  by  a  firm  ad- 
herence to  justice,  moderation,  temperance,  frugality,  and  virtue,  and  by  frequent  re- 
currence to  fundamental  principles. 

Sec.  20.  This  enumeration  of  rights  shall  not  be  construed  to  impair  or  deny 
others  retained  by  the  people,  and  all  powers  not  herein  delegated,  remain  with  the 
people. 

ARTICLE  II. 

legislative. 

Section  1.  The  legislative  authority  of  the  state  shall  be  vested  in  a  general  ats- 
sembly,  which  shall  consist  of  a  senate  and  house  of  representatives,  and  the  style  of 
every  law  shall  be, 

"  Be  it  enacted  by  the  Legislature  of  the  State  of  Nebraska^* 
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Sec.  2.     Every  male  person  of  the  age  of  twenty-one  years,  or  upwards,  belonging 
'  to  either  of  the  following  classes,  who  shall  have  resided  in  the  state,  county,  precinct,, 
and  ward,  for  the  time  provided  by  law,  shall  be  an  elector : 

Fird — White  citizens  of  the  United  States. 

Second — White  persons  of  foreign  birth  who  shall  have  declared  their  intention  to 
become  citizens  conformable  to  the  laws  of  the  United  States  on  the  subject  of  natural- 
ization. 

Sec.  3.  The  legislature  shall  provide  by  law  for  an  enumeration  of  the  inhabi- 
tants of  the  state  in  the  year  one  thousand  eight  hundred  and  seventy-five,  and  at  the 
end  of  every  ten  years  thereafter ;  and  at  their  first  session  after  such  enumeration,  and 
also  after  each  enumeration  made  by  the  authority  of  the  United  States,  the  legislature 
shall  apportion  and  district  anew  the  members  of  the  senate  and  house  of  representatives,, 
according  to  the  number  of  inhabitants,  excluding  Indians  not  taxed,  and  soldiers  and 
officers  of  the  United  States  army  and  navy. 

Sec.  4.  Senators  and  representatives  shall  be  elected  biennially,  by  electors  in  the 
respective  counties  or  districts,  on  the  second  Tuesday  of  October.  Their  term  of  office 
shall  commence  on  the  first  day  of  January  next  thereafter,  and  continue  two  years^ 
except  the  senators  and  representatives  to  the  first  legislature  under  this  constitution^ 
whose  election  and  term  of  office  shall  be  as  hereinafter  provided. 

Sec.  5.  The  senators  and  representatives  shall  be  chosen  by  districts  of  conveni- 
ent, contiguous  territory,  as  compact  as  may  be,  to  be  defined  by  law,  except  as  to  the 
first  election  which  is  hereinafter  provided  for. 

Sec.  6.  Every  white  male  citizen,  who  shall  be  a  qualified  elector  in  the  district  in 
which  he  may  be  chosen  to  represent,  shall  be  eligible  to  a  seat  in  the  legislature. 

Sec.  7.  Each  house  shall  be  the  judge  of  the  election  and  qualifications  of  its- 
own  members,  and  a  majority  of  each  shall  constitute  a  quorum  to  do  business,  but  a 
smaller  number  may  adjourn  from  day  to  day,  and  may  compel  the  attendance  of  ab- 
sent members  in  such  manner  and  under  such  penalties  as  each  house  may  provide. 

Sec,  8.  The  senate  shall  consist  of  thirteen  members,  and  the  house  of  represen- 
tatives shall  consist  of  thirty-nine  members,  and  shall  not  be  increased  for  the  term  of 
ten  years  after  the  adoption  of  this  constitution :  Provided,  That  after  the  expiration  of 
the  said  ten  years,  the  legislature  shall  have  the  power  to  increase  the  number  of  senators^ 
and  representatives,  so  as  to  correspond  with  the  increase  of  the  population  of  the  state : 
Provided,  Such  number  shall  at  no  time  be  more  than  twenty-five  in  the  senate,  and- 
seventy-five  in  the  house  of  representatives. 

Sec.  9.  The  mode  of  organizing  the  house  of  representatives  at  the  commencement 
of  each  regular  session  shall  be  prescribed  by  law. 

Sec.  10.  Each  house  shall  choose  its  own  officers,  may  determine  its  own  rule  of 
proceedings,  punish  its  members  for  disorderly  conduct,  and  with  the  concurrence  of 
two-thirds,  expel  a  member,  but  not  the  second  time  for  the  same  cause ;  and  shall  have 
all  other  powers  necessary  to  provide  for  its  safety  and  the  undisturbed  transaction  of 
its  business. 

Sec.  11.  Each  house  shall  keep  a  correct  journal  of  its  proceedings,  which  shall 
be  published.  At  the  desire  of  any  three  members  in  the  senate,  or  any  five  members 
in  the  house,  the  yeas  and  nays  shall  be  entered  upon  the  journal,  and  on  the  passage 
of  every  bill,  in  either  house,  the  vote  shall  be  taken  by  yeas  and  nays,  and  eritered 
npon  the  journal ;  and  no  law  shall  be  passed  in  either  house  without  the  concurrence 
of  a  majority  of  all  the  members  elected  thereto.  » 

Sec.  12.  The  first  session  of  the  legislature  under  this  constitution  shall  be  held 
on  the  fourth  day  of  July,  one  thousand  eight  hundred  and  sixty-six  ;  and  all  regular 
scions  thereafter  shall  commence  on  the  first  Thursday  after  the  first  Monday  in  Jan- 
^ry,  biennially.  But  the  legislature  may,  on  extraordinary  occasions,  be  convened  by 
proclamation  of  the  governor,  and  when  so  convened,  shall  transact  no  business  except 
such  as  relates  to  the  objects  for  which  they  were  so  convened,  to  be  stated  in  the  proc- 
lamation of  the  governor. 
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Sec.  13.  No  member  of' the  legislature  shall,  during  the  term  for  which  he  was 
elected,  be  appointed  or  elected  to  any  civil  office  in  the  state  which  shall  have  been- 
created,  or  the  emoluments  of  which  shall  have  been  increased  during  the  term  for  which 
be  was  elected. 

Sec.  14.  No  person  being  a  member  of  congress,  or  holding  any  military  or  civil 
office  under  the  United  States,  shall  be  eligible  to  a  seat  in  the  legislature;  and  if  any 
person  shall,  after  his  election  as  a  member  of  the  legislature,  be  elected  to  congress,  or 
be  appointed  to  any  office,  civil  or  military,  under  the  government  of  the  United  States' 
his  acceptance  thereof  shall  vacate  his  seat. 

Sec.  15.  The  governor  shall  issue  writs  of  election  to  fill  such  vacancies  as  may 
occur  in  either  house  of  the  legislature. 

Sec.  16.  Members  of  the  legislature  shall,  in  all  cases,  except  treason,  felony,  or 
breach  of  the  peace,  be  privileged  from  arrest,  nor  shall  they  be  subjected  to  any  civil 
process  during  the  session  of  the  legislature,  nor  for  fiftieen  days  next  before  the  com- 
mencement and  aft^r  the  termination  of  each  session. 

Sec.  17.  No  member  of  the  legislature  shall  be  liable  in  any  civil  action  or  crim- 
inal prosecution  whatever  for  words  spoken  in  debate. 

Sec.  18.  Bills  may  originate  in  either  house ;  but  may  be  altered,  amended,  or 
rejected  in  the  other. 

Sec.  19.  Every  bill  shall  be  fully  and  distinctly  read  on  three  different  days,  un- 
less, in  case  of  urgency,  three-fourths  of  the  house  in  which  it  shall  be  pending,  shall 
dispense  with  this  rule.  No  bill  shall  contain  more  than  one  subject,  which  shall  be 
dearly  expressed  in  its  title ;  and  no  law  shall  be  revived  or  amended,  unless  the  new 
act  contain  the  entire  act  revived,  and  the  sections  amended ;  and  the  section  or  sections 
«o  amended  shall  be  repealed. 

Sec.  20.  The  presiding  officer  of  each  house  shall  sign  publicly,  in  the  presence 
of  the  house  over  which  he  presides,  while  the  same  is  in  session  and  capable  of  trans- 
acting business,  all  billsand  joint  resolutions  passed  by  the  legislature. 

Sec.  21.  Each  member  of  the  legislature  shall  receive  for  bis  services  three  dol- 
lars for  each  day's  attendance  during  the  session,  and  ten  cents  for  every  mile  he  shall 
travel  in  going  to  and  returning  from  the  place  of  meeting  of  the  legislature,  on  the 
most  usual  route.  Provided,  however,  That  they  shall  not  receive  pay  for  more  than 
forty  days  at  any  one  session. 

Sec.  22.  The  legislature  shall  n/Bver  authorize  any  lottery,  or  grant  any  di- 
vorce. 

Sec.  23.  The  legislature  shall  provide  by  law  that  all  stationery  required  for  the 
use  of  the  state,  and  all  printing  authorized  and  required  by  them  to  be  done  for  their 
use,  or  for  the  state,  shall  be  let  by  contract  to  the  lowest  bidder ;  but  the  legislature 
may  establish  a  maximum  price.  No  member  of  the  legislature,  or  other  state  officer 
shall  be  interested,  either  directly  or  indirectly,  in  any  such  contract 

Sec.  24.  The  legislature  shall  never  grant  any  extra  compensation  to  any  public 
officer,  agent,  servant,  or  contractor,  after  the  services  shall  have  been  rendered  or  the 
contract  entered  into.  Nor  shall  the  compensation  of  any  public  officer  be  increased  or 
diminished  during  his  term  of  office. 

Sec.  25.  Members  of  the  legislature,  and  all  officers  executive  and  j  udicial,  ex- 
cept such  inferior  officers  as  may  be  by  law  exempted,  before  they  enter  upon  the  duties 
of  their  respective  offices,  shall  take  and  subscribe  an  oath  or  affirmation  to  support  the 
constitution  of  the  United  States,  and  the  constitution  of  the  state  of  Nebraska,  and 
faithfully  discharge  the' duties  of  their  respective  offices  to  the  best  of  their  ability. 

Sec.  26.  The  legislature  shall  determine  what  persons  shall  constitute  the  militia 
ef  the  state,  and  may  provide  for  organizing  and  disciplining  the  same,  in  such  manner 
as  shall  be  prescribed  by  law. 

Sec.  27.  In  all  elections  by  the  legislature,  the  members  thereof  shall  vote  viva 
voce,  and  their  votes  shall  be  entered  on  the  journal. 
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Sec.  28.  The  house  of  representatives  shall  have  the  sole  power  of  impeachment, 
but  a  majority  of  the  members  elected  must  concur  therein.  Impeachment  shall  be 
tried  by  the  senate ;  and  the  senators,  when  sitting  for  that  purpose,  shall  be  upon  oath 
or  affirmation  to  do  justice  according  to  law  and  evidence.  No  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  senators. 

Sec.  29.  The  governor,  secretary  of  state,  auditor,  treasurer,  and  judges  of  the 
fiupreme  and  district  courts,  shall  be  liable  to  impeachment  for  any  misdemeanor  in  of- 
fice; but  judgment  in  such  cases  shall  extend  only  to  removal  from  office,  and  disquali- 
fication to  hold  any  office  of  honor,  trust  or  profit  under  this  state ;  but  the  party  con- 
victed or  acquitted,  shall,  nevertheless,  be  liable  to  indictment,  trial  and  punishment, 
according  to  law.  All  other  civil  officers  shall  be  tried  for  misdemeanors  in  office  in 
such  manner  as  the  legislature  may  provide. 

Sec.  30.  No  money  shall  be  drawn  from  the  treasury,  except  in  pursuance  of  a 
specific  appropriation  made  by  law ;  and  no  appropriation  shall  be  made  for  a  longer 
period  than  two  years. 

Sec.  31.  The  legislature  may  declare  the  cases  in  which  any  office  shall  be  deemed 
vacant^  and  also  the  manner  of  filling  the  vacancy  where  no  provision  is  made  for  that 
purpose  in  this  constitution. 

Sec  32.  The  legislature  shall  not  authorize  the  borrowing  of  money  or  the  issu- 
ance of  state  bonds  for  any  sum  exceeding  in  the  aggregate  fifty  thousand  dollars,  with- 
out submitting  a  proposition  therefor  to  a  vote  of  the  people  for  their  approval  or  re- 
jection, except  in  case  of  war  to  repel  invasion  or  suppress  insurrection. 

ARTICLE  IIL 

EXECUTIVE. 

Section  1 .  The  executive  department  shall  consist  of  a  governor,  secretary  of 
state,  auditor  and  treasurer,  who  shall  be  chosen  by  the  electors  of  the  state,  on  the  sec- 
ond Tuesday  of  October,  and  at  the  places  of  voting  for  members  of  the  legislature. 

Sec.  2.  The  governor,  secretary  of  state  and  treasurer  shall  hold  their  offices  for 
two  years ;  and  the  auditor  for  four  years.  Their  terms  of  office  shall  commence  on  the 
second  Monday  of  January  next  after  their  election,  and  continue  until  their  successors 
are  elected  and  qualified. 

Sec.  3.  The  returns  of  every  election,  for  the  officers  named  in  the  foregoing 
section,  shall  be  sealed  up  and  transmitted  to  the  seat  of  government  by  the  returning 
cheers,  directed  to  the  president  of  the  Senate,  who,  during  the  first  week  of  the  ses- 
sion, shall  open  and  publish  them,  and  declare  the  result,  in  the  presence  of  a  majority 
of  the  members  of  each  house  of  the  legislature.  The  person  having  the  highest  num- 
ber of  votes  shall  be  declared  duly  elected ;  but  if  any  two  or  more  shall  be  highest 
and  equal  in  votes  for  the  same  office,  one  of  them  shall  be  chosen  by  the  joint  vote  of 
both  houses. 

Sec.  4.  No  person  except  a  citizen  of  the  United  States,  and  a  qualified  elector 
of  the  state,  shall  be  eligible  to  any  office  provided  for  by  this  constitution. 

Sec.  5.  Should  there  be  no  session  of  the  legislature  in  January  next  after  an 
election  for  any  of  the  officers  aforesaid,  the  returns  of  such  election  shall  be  made  to 
the  secretary  of  state,  and  opened,  and  the  result  declared  by  the  governor,  in  such 
nuuiner  as  may  be  provided  by  law. 

Sec.  6.  The  supreme  executive  power  of  this  state  shall  be  vested  in  the  gov- 
ernor. 

Sec.  7.  He  may  require  information,  in  writing,  from  the  officers  in  the  executive 
department,  upon  any  subject  relating  to  the  duties  of  their  respective  offices ;  and  shall 
see  that  the  laws  are  faithfully  executed. 

Sec.  8.  He  shall  communicate  at  every  session,  by  message  to  the  legislature,  the 
condition  of  the  state,  and  recommend  such  measures  as  he  shall  deem  expedient. 
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Sec.  9.  He  may,  on  extraordinary  occasions,  convene  the  legislature  by  proclama- 
tion, and  shall  state  to  both  houses,  when  assembled, 'the  purpose  for  which  they  have 
been  convened. 

Sec.  10.  In  case  of  disagreement  between  the  two  houses  in  respect  to  the  time 
of  adjournment,  he  shall  have  power  to  adjourn  the  legislature  to  such  time  as  he  may 
think  proper,  but  not  beyond  the  regular  meetings  thereof. 

Sec.  11.  He  shall  be  commander-in-chief  of  the.  military  and  naval  forces  of 
the  state,  except  when  they  shall  be  called  into  the  service  of  the  United  States. 

Sec.  12.  He  shall  have  power,  after  conviction,  to  grant  reprieves,  commutations 
and  pardons,  for  all  crimes  and  offenses  except  treason  and  cases  of  impi^chme&t,  upon 
such  conditions  as  he  may  think  proper  ;  subject,  however,  to  such  regulations  as  to  the 
manner  of  applying  for  pardon  as  may  be  prescribed  by  law.  Upon  conviction  for 
treason,  he  may  suspend  the  execution  of  the  sentence,  and  report  the  case  to  the  legis- 
lature, at  its  next  meeting,  when  the  legislature  shall  either  pardon,  commute  the  sen- 
tence, direct  its  execution,  or  grant  a  further  reprieve.  He  shall  communicate  to  the 
legislature  at  every  regular  session,  each  case  of  reprieve,  commutation  or  pardon 
granted,  stating  the  name  and  crime  of  the  convict,  the  sentence,  its  date,  and  the  date 
of  the  commutation,  pardon  or  reprieve,  with  his  reasons  therefor. 

Sec.  13.  There  shall  be  a  seal  of  the  state,  which  shall  be  kept  by  the  governor, 
and  used  by  him  officially;  and  shall  be  called  "The  Great  Seal  of  the  State  of  Ne- 
braska." 

Sec.  14.  All  grants  and  commissions  shall  be  issued  in  the  name  and  by  the  au- 
thority of  the  state  of  Nebraska,  sealed  with  the  great  seal,  signed  by  the  governor,  and 
countersigned  by  the  secretary  of  state. 

Sec. -15.  No  member  of  congress,  or  other  person  holding  office  under  the  au- 
thority of  this  state,  or  of  the  United  States,  shall  execute  the  office  of  governor,  except 
as  herein  provided. 

Sec.  16.  In  case  of  the  impeachment  of  the  governor,  his  removal  from  office, 
death,  resignation,  or  absence  from  the  state,  the  powers  and  duties  of  the  office  shall 
devolve  upon  the  secretary  of  state,  until  such  disability  shall  cease,  or  the  vacancv  be 
filled. 

Sec.  17.  If,  during  the  vacancy  of  the  office  of  governor,  the  secretary  of  state 
shall  be  impeached,  displaced,  resign,  die  or  be  absent  from  the  state,  the  powers  and 
duties  of  the  office  of  governor  shall  devolve  upon  the  president  of  the  senate ;  and 
should  a  vacancy  occur  by  impeachment,  death,  resignation,  or  absence  from  the  state  of 
the  president  of  the  senate,  the  speaker  of  the  house  of  representatives  shall  act  as  gov- 
ernor till  the  vacancy  be  filled. 

Sec.  18.  The  governor  shall  receive  during  his  continuanciie  in  office  an  annual 
compensation  of  one  thousand  dollars ;  the  secretary  of  state,  six  hundred  dollars ;  the 
state  treasurer,  four  hundred  dollars;  and  the  state  auditor,  eight  hundred  dollars. 

Sec  19.  Every  bill  which  shall  have  passed  the  legislature,  shall  before  it  becomes 
a  law,  be  presented  to  the  governor.  If  he  approves,  he  shall  sign  it ;  but  if  not,  he 
shall  return  it,  with  his  objections,  to  that  house  in  which  it  shall  have  originated,  who 
shall  enter  the  objections  at  large  upon  the  journal,  and  proceed  to  reconsider  it.  If, 
after  such  reconsideration,  two-thirds  of  the  members  present  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house,  by  which  it  shall  like- 
wise be  reconsidered,  and  if  approved  by  two-thirds  of  the  members  present,  it  shall  be- 
come a  law.  But  in  all  cases,  the  votes  of  both  houses  shall  be  determined  by  yeas  and 
nays,  and  the  names  of  the  members  voting  for  or  against  the  bill  shall  be  entered  on 
the  journal  of  each  house  respectively.  If  any  bill  shall  not  be  returned  by  the  gov- 
ernor within  three  days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  unless  the  legislature  shall  by  their  adjournment  prevent  its  return, 
in  which  case  it  shall  not  be  a  law. 

Sec.  20.  The  secretary,  auditor,  and  treasurer  of  state,  shall  severally  perform 
such  duties  as  shall  be  prescribed  by  law. 
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ARTICLE  IV. 

JUDICIARY. 

Section  1.  The  judicial  power  of  the  state  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts,  justices  of  the  peace,  and  such  inferior  courts  as  the  legis- 
lature may  from  time  to  time  establish. 

The  supreme  court  shall  consist  of  a  chief  justice  and  two  associate  justices,  any 
two  of  whom  shall  constitute  a  quorum,  and  shall  hold  a  term  of  the  supreme  court  at 
the  seat  of  government  of  the  state  annually.  Said  supreme  judges  shall  be  elected  by 
the  qualified  electors  of  the  state,  at  such  time  and  in  such  manner  as  may  be  provided 
by  law.  Said  justices  of  the  supreme  court  shall  hold  their  office  for  the  term' of  six 
years  from  the  time  of  their  election  and  until  their  successor  shall  have  been  elected 
and  qualified. 

Sec.  2.  The  state  shall  be  divided  into  three  judicial  districts,  and  the  district 
courts  shall  be  held  at  such  times  and  places  as  may  be  provided  by  law,  and  the  legis- 
lature shall  by  law  assign  the  justices  to  hold  district  courts  in  the  several  districts : 
Provided,  That  until  the  legislature  shall  have  provided  by  law,  the  governor  shall  have 
authority  to  make  such  assignment 

Sec.  3.  The  supreme  court  shall  have  appellate  jurisdiction  only,  except  in  canes 
relating  to  revenue,  mandamuSy  quo  vxirranto,  habeas  corpus  and  such  cases  of  impeach- 
ment as  may  be  required  to  be  tried  before  it;  and  both  the  supreme  and  district  courts 
shall  have  both  chancery  and  common  law  jurisdiction. 

Sec.  4.  The  jurisdiction  of  the  several  courts  herein  provided  for  both  appellate 
and  original  shall  be  as  fixed  by  law :  Provided,  That  probate  courts,  justices  of  the 
peace,  or  any  inferior  court,  that  may  be  established  by  the  legislature  shall  not  have 
jurisdiction  in  any  matter  wherein  the  title  or  boundaries  of  land  may  be  in  dispute. 
Nor  shall  either  of  the  courts  mentioned  in  this  proviso  have  the  power  to  order  or  de- 
cree the  sale  or  partition  of  real  estate :  and  Provided,  further,  that  justices  of  the  peace, 
and  such  inferior  courts  as  may  be  established  by  the  legislature,  shall  not  have  juris- 
diction when  the  debt  or  sum  claimed  shall  exceed  one  hundred  dollars,  and  the  jurisdic- 
tion of  the  district  or  probate  courts,  and  justices  of  the  peace,  shall  be  uniform  through- 
out the  state. 

Sec.  5.  Probate  judges,  justices  of  the  peace,  and  persons  holding  inferior  courts, 
herein  authorized  to  be  established  by  the  legislature,  shall  be  elected  by  the  electors  of 
the  several  districts  for  which  they  may  be  elected  in  the  manner  and  time  fixed  by 
law. 

Sec.  6.  The  salary  of  the  justices  of  the  supreme  court  shall  be  two  thousand  dol- 
lars each  per  annum  and  no  more ;  and  all  other  judicial  officers  shall  be  paid  for  their 
services  in  fees  to  be  prescribed  by  law. 

Sec.  7.  The  legislature  shall  by  law  provide  that  on  the  entry  or  commencement 
of  any  suit  in  the  district  court,  the  party  so  commencing  or  entering  such  suit,  shall, 
before  the  same  is  commenced  or  entered,  pay  to  the  clerk  of  the  said  district  court  the 
!«um  of  five  dollars;  and  in  like  manner  on  the  entry  or  commencement  of  any  suit  in 
the  supreme  court,  shall  pay  the  sum  often  dollars  to  the  clerk  thereof,  which  money  so 
paid  shall  be  for  use  of  the  state,  and  shall  be  paid  by  said  clerks  to  the  proper  ofiicers 
<leagnated  by  law,  as  by  law  may  be  required  ;  which  money  so  received  shall  be  held 
and  esteemed  as  a  judiciary  fund,  and  to  be  applied  in  payment  of  the  salaries  of  the 
justices  of  the  supreme  court  Which  amounts  so  paid  shall  be  taxed  as  costs  against 
the  unsuccessful  party,  and  collected  as  other  costs:  Provided,  the  legislature  may  pro- 
vide by  law  for  dispensing  with  the  payment  of  said  sums  of  money  in  cases  where  the 
party  so  commencing  or  entering  suit  shall  be  really  unable  to  pay  the  same,  and  the 
amount  shall  in  all  cases  be  taxed  and  collected  as  other  costs:  Provided,  also,  that  the 
legislature  shall  have  power  whenever  the  amount  so  received  shall  exceed  the  salaries 
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of  the  jadges  of  the  sapreme  coart,  to  reduce  the  amount  to  be  paid  so  that  the  groas 
amount  will  not  exceed  such  salaries. 

Sec.  8.  The  legislature  may,  afler  the  year  one  thousand  eight  hundred  and  sev- 
enty-five, increase  the  number  of  justices  of  the  supreme  court,  and  the  judicial  districts 
of  the  state. 

Sec.  9.  In  all  cases  heard  before  the  supreme  court,  as  an  appellate  court,  the 
justice  who  may  have  tried  such  cause  in  the  court  below,  shall  not  participate  in  the  de- 
cision thereof,  until  the  other  two  justices,  if  present,  shall  have  failed  to  agree  in  the 
decision  of  such  cause. 

Sec.  10.  All  process,  writs,  and  other  proceedings,  shall  run  in  the  name  of  **  The 
People  of  the  ataU  of  Nebraska^ 

ARTICLE  V. 

FINANCE. 

Section  1.  No  money  shall  be  paid  out  of  the  treasury,  except  in  pursuance  of 
an  appropriation  by  law. 

Sec.  2.  The  credit  of  the  state  shall  never  be  given  or  bound  in  aid  of  any  in- 
dividual, association  or  corporation. 

Sec.  3.  The  legislature  shall  provide  for  an  annual  tax  sufficient  to  defray  the  es- 
timated expenses  of  the  state  for  each  year,  and  whenever  the  expenses  of  any  year  shall 
exceed  the  income,  the  legislature  shall  provide  for  levying  a  tax  for  the  ensuing  year, 
sufficient,  with  other  sources  of  income,  to  pay  the  deficiency,  as  well  as  the  estimated 
expenses  of  such  ensuing  year. 

Sec.  4.  For  the  purpose  of  defraying  extraordinary  expenditures,  the  state  may 
contract  public  debts ;  but  such  debts  shall  never  in  the  aggregate  exceed  fifty  thousand 
dollars.  Every  jftich  debt  shall  be  authorized  by  law,  for  some  purpose  or  purposes  to 
be  distinctly  specified  therein  ;  and  the  vote  of  a  majority  of  all  the  members  elected  to 
each  house,  to  be  taken  by  yeas  and  nays,  shall  be  necessary  to  the  passage  of  such  laws ; 
and  every  such  law  shall  provide  for  the  levying  of  an  annual  tax  sufficient  to  pay  the 
annual  interest  of  such  debt,  and  the  principal  within  ten  years  from  the  passage  of  such 
law ;  and  shall  specially  appropriate  the  proceeds  of  such  taxes  to  the  payment  of  sucK 
principal  and  interest ;  and  such  appropriation  shall  not  be  repealed,  nor  the  taxes  be 
postponed  or  diminished  until  the  principal  and  interest  of  such  debts  shall  have  been 
wholly  paid. 

Sec.  5.  The  legislature  may  also  borrow  money  to  repel  invasion,  suppress  insur- 
rection, or  defend  the  state  in  time  of  war ;  but  the  money  thus  raised  shall  be  applied 
exclusively  to  the  object  for  which  the  loan  was  authorized,  or  to  the  re-payment  of  the 
debt  thereby  created. 

Sbc.  6.  The  state  shall  never  contract  any  debt  for  works  of  internal  improve- 
ment, or  be  a  party  in  carrying  on  such  works ;  but  whenever  grants  of  laiid  or 
other  property  shall  have  been  made  to  the  state,  especially  dedicated  by  the  grant  to 
particular  works  of  internal  improvement,  the  state  may  carry  on  such  particular  works, 
and  shall  devote  thereto  the  avails  of  such  grant,  and  may  pledge  or  appropriate  the 
revenues  derived  from  such  works  in  aid  of  their  completion. 

ARTICLE  VL 

eminent  domain. 

Section  1.  The  state  shall  have  concurrent  jurisdiction  on  all  rivers  bordering 
on  this  state,  so  far  as  such  rivers  shall  form  a  common  boundary  to  the  state,  and  any 
other  stat^  or  territory  now  and  hereafter  to  be  formed  and  bounded  by  the  same.  And 
the  river  Missouri,  and  the  navigable  waters  leading  into  the  Missouri,  and  the  carrying 
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places  between  the  same,  shall  be  common  highwajrs,  and  forever  free,  as  well  as  to  the 
inhabitants  of  the  state  as  to  the  citizens  of  the  United  States,  without  any  tax,  impost, 
or  duty  therefor. 

Sec.  2.  The  title  of  all  lands  and  other  property,  which  have  accrued  to  the  ter- 
ritory of  Nebraska,  by  grant,  gift,  purchase,  forfeiture,  escheat,  or  otherwise,  shall  vest 
in  the  state  of  Nebraska. 

Sfia  3.,  The  people  of  the  state,  in  their  right  of  sovereignty,  are  declared  to  pos- 
KSB  the  ultimate  property  in  and  to  all  lands  within  the  jurisdiction  of  the  state ;  and 
all  lands,  the  title  to  which  shall  fail  from  defect  of  heirs,  shall  revert  or  escheat  to  the 
people. 

AKTICLE  VIL 

EDUCATION. 

SscnoN  1.  The  principal  of  all  fundn  arising  from  the  sale,  or  other  disposition 
of  lands  or  other  property,  granted  or  intrusted  to  thb  state  for  educational  and  relig- 
ious purposes,  shall  forever  be  preserved  inviolate  and  undiminished ;  and  the  income 
arising  therefrom  shall  be  fiaithfully  applied  to  the  specific  objects  of  the  original  grants 
or  appropriations.  The  legislature  shall  make  such  provisions  by  taxation  or  otherwise, 
as,  with  the  income  arising  from  the  school  trust  fund,  will  secure  a  thorough  and  ef- 
ficient system  of  common  schools  throughout  the  state ;  but  no  religious  sect  or  sects 
^all  ever  have  any  exclusive  right  to,  or  control  of,  any  part  of  the  school  funds  of  this 
sUte. 

Sec.  2.  The  university  lands,  school  laiids,  and  all  other  lands  which  have  been 
acquired  by  the  territory  of  Nebraska  or  which  may  hereafter  be  acquired  by  the  state 
•f  Nebraska,  for  educational  or  school  purposes,  shall  not  be  aliened  or  sold  for  a  less 
mm  than  five  dollars  per  acre. 

ARTICLE  VIIL 

CORPORATIONS. 

Section  1.    The  legislature  shall  pass  no  special  act  conferring  corporate  powers. 

Sec.  2.     Corporations  may  be  formed  under  general  laws. 

Sec.  3.  The  property  of  corporations  now  existing  or  hereafter  created,  shall  for> 
ever  be  subject  to  taxation,  the  same  as  the  property  of  individuals. 

Sec  4.  The  legislature  shall  provide  for  the  organization  of  cities  and  incorpora- 
ted villages  by  general  laws ;  and  restrict  their  power  of  taxation,  assessment,  borrow- 
ing money,  contracting  debts  and  loaning  their  credits,  so  as  to  prevent  the  abuse  of  suoh 
power. 

AKTICLE  IX. 

AMENDMENTS. 

Section  1.  If  at  any  time  a  majority  of  the  senate  and  house  of  representatives 
AM  deem  it  necessary  to  call  a  convention  to  revise  or  change  this  constitution,  they 
shall  recommend  to  the  electors  to  vote  for  or  against  a  convention  at  the  next  election 
for  members  of  the  legislature;  and  if  it  shall  appear  that  a  majority  of  the  electors 
voting  thereon  have  voted  for  a  convention,  the  legislature  shall  at  its  next  session  pro- 
vide for  calling  such  convention. 

AKTICLE  X. 

BOUNDARIES. 

Section  1.  The  state  of  Nebraska  shall  consist  of  all  the  territory  included  within 
the  following  boundaries,  to- wit :  Commencing  at  a  point  formed  by  the  intersection  of 
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the  western  boundary  of  the  State  of  Missouri,  with  the  fortieth  degree  of  north  latitude; 
extending  thence  due  west  along  said  fortieth  degree  of  north  latitude,  to  a  point  formed 
by  its  intersection  with  the  twenty-fifth  degree  of  longitude  west  from  Washington ; 
thence  north  along  said  twenty-fifth  degree  of  longitude,  to  a  point  formed  by  its  inter- 
section with  the  forty-first  degree  of  north  latitude ;  thence  west  along  said  forty-first 
degree  of  north  latitude  to  a  point  formed  by  its  intersection  with  the  twenty-seventh 
degree  of  longitude  west  from  Washington ;  thence  north  along  said  twenty-seventh  de- 
gree of  west  longitude,  to  a  point  formed  by  its  intersection  with  the  forty-third  degree 
of  north  latitude ;  thence  east  along  said  forty-third  degree  of  north  latitude  to  the . 
Reya  Paha  river ;  thence  down  the  middle  of  the  channel  of  said  river,  with  its  mean- 
derings,  to  its  junction  with  the  Niobrara  river;  thence  down  the  middle  of  the  channel 
of  said  Niobrara  river,  and  following  the  meanderings  thereof  to  its  junction  with  the 
Missouri  river;  thence  down  the  middle  of  the  channel  of  said  Missouri  river,  and  fol- 
lowing the  meanderings  thereof  to  the  place  of  beginning. 

ARTICLE  XL 

SCHEDULE. 

Section  1.  That  no  inconvenience  may  arise  from  the  change  of  territorial  gov- 
ernment to  a  state  government,  it  is  declared  that  all  rights,  suits,  actions,  prosecutions, 
judgments,  recognizances,  claims  and  contracts,  both  as  respects  persons  and  bodies-cor- 
porate, shall  continue  and  be  enforced,  as  if  no  change  had  taken  place,  and  all  laws, 
now  in  force  shall  remain  in  force  until  altered,  amended,  or  repealed  by  the  legislature ; 
Provided,  Wherever  the  word  territory  shall  occur,  it  shall  be  construed  to  meau  8tate» 
whenever  it  may  be  necessary,  in  order  that  such  laws  may  conform  to  tne  state  govern- 
ment 

Sec.  2.  All  debts,  fines,  penalties,  recognizances,  and  forfeitures,  due  and  owing  to 
the  territory  of  Nebraska,  shall  inure  to  the  benefit  of  the  state,  and  all  obligations  and 
bonds  to  the  territory  of  Nebraska  or  any  oflicer  thereof,  shall  be  esteemed  and  taken 
as  due  and  owing  to  the  state  of  Nebraska,  and  may  be  in  such  manner  enforced. 

Sec.  3.  The  governor  and  all  other  oflicers  of  the  territorial  government,  shall 
continue  to  discharge  and  exercise  the  duties  of  their  respective  offices,  until  superseded 
by  the  provisions  of  this  constitution  or  the  officers  appointed  or  elected  by  authority 
of  its  provisions. 

Sec.  4.  The  first  election  for  governor,  secretary  of  state,  auditor  of  state,  one 
representative  to  congress,  the  justices  of  the  supreme  court,  the  members  of  the  senate 
and  house  of  representatives,  shall  be  held  on  the  second  day  of  June,  one  thousand 
eight  hundred  and  sixty-six,  at  the  places  and  in  the  manner  now  prescribed  by  law  for 
general  elections.  The  members  of  the  senate  shall  be  elected  in  and  from  the  same  dis- 
tricts that  are  now  prescribe!  by  law  for  councilmen  districts.  The  members  of  the 
house  of  representatives  shall  be  elected  in  and  from  the  same  districts  that  are  now 
prescribed  by  law,  for  members  of  the  house  of  representatives  of  the  territory  of  Ne- 
braska, and  all  the  officers  mentioned,  to-wit :  senators  and  representatives  shall  hold 
their  offices  until  the  first  Monday  in  January,  a  d.,  1867 ;  governor,  secretary  of  state, 
state  auditor  and  treasurer,  until  the  second  Monday  in  January,  a.d.,  1869,  and  until 
their  successors  are  elected  and  qualified ;  the  supreme  judges  until  the  first  day  of 
January,  a.d.,  1873. 

Sec.  5.  The  first  session  of  the  legislature  shall  be  held  at  the  capitol  in  the  city 
of  Omaha,  commencing  on  the  fourth  day  of  July,  a.d.,  1866. 

Sec.  6.  This  constitution  is  formed,  and  the  state  of  Nebraska  asks  to  be  admit- 
ted into  the  union  on  an  equal  footing  with  the  original  states  on  the  condition  and 
faith  of  the  terms  of  the  propositions  stated  and  specified  in  an  act  of  congress,  ap- 
proved, April  nineteenth,  1864,  authorizing  the  people  of  the  territory  to  form  a  con- 
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stitution  and  state  government ;  the  people  of  the  state  of  Nebraska  hereby  accepting 
the  conditions  in  said  act  specified. 

Sec.  7.     The  foregoing  constitution  shall  be  submitted  to  the  electors  of  the  terri- 
tory of  Nebraska  at  an  election  to  be  held  on  the  second  day  of  June  in  the  year  one 
thousand  eight  hundred  and  sixty-six,  in  the  several  election  districts  of  this  territory. 
The  ballots  at  such  elections  shall  be  written  or  printed  as  follows: 
Those  in  favor  of  the  constitution,  "  For  the  Constitution^' 
Those  against  the  constitution,  "  Against  the  Constitution** 

The  polls  at  such  elections  shall  be  open  at  the  hour  of  nine  o'clock  A.M.,  and  close 
at  six  o'clock  p.m.,  and  the  returns  of  such  elections  shall  be  made  to  the  acting  gov- 
ernor of  the  territory,  who  together  with  the  United  States  district  attorney  and  chief 
justice  of  the  territory,  or  any  two  of  them,  shall  canvass  the  same,  and  if  a  majority 
of  the  legal  votes  shall  be  cast  for  said  constitution,  the  same  shall  be  the  constitution  of 
Nebraska. 

Said  governor  shall  certify  the  same  to  the  president  of  the  United  States ;  Pro- 
vided, that  the  said  election  shall  be  conducted  and  the  returns  made  in  the  same  man- 
ner and  under  the  same  regulations  as  are  prescribed  by  law,  in  the  case  of  the  election 
of  territorial  officers. 

The  election  returns  for  the  governor,  secretary  of  state,  auditor,  treasurer  and 
supreme  judges,  shall  be  made  to  the  same  officers,  and  the  canvass  of  such  return  made 
io  the  same  manner  as  is  now  prescribed  by  law  for  delegates  in  congress. 

Resolved  by  the  Council  and  House  of  Representatives  of  the  territory  of  Nebraska^ 
That  the  foregoing  constitution  be  submitted  to  the  qualified  electors  of  the  territory,  for 
their  adoption  or  rejection,  at  an  election,  hereby  authorized  to  be  held  at  the  time  and 
in  the  manner  specified  in  the  seventh  (7th)  section  of  the  schedule  of  said  constitution, 
and  that  the  returns  and  canvass  of  the  votes  cast  at  said  election  be  made  as  in  said 
flection  preecribed. 

JAMES  G.  MEGEATH, 
Speaker  of  the  House  of  Representatives, 
O.  P.  MASON, 

President  of  the  CoundL 
ALVIN  SAUNDERS. 
Oovemor  of  the  Territory  of  Nebraska^ 
Approved,  February  9th,  1866. 
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CONSTITUTION 


OF  THB 


STATE  OF  NEBRASKA. 


In  force  November  i,  1875. 


PREAMBLR 


We,  the  people,  grateful  to  Almighty  God  for  our  freedom,  do  ordain  and  establish 
the  following  declaration  of  rights  and  frame  of  government,  as  the  constitution  of  the 
itate  of  Nebraska : 

ABTICLE  I. — ^BILL  OF  BIGHTS. 

Beotion  1.  All  persons  are  by  nature  free  and  independent,  and  have  certain  In- 
herent and  inalienable  rififhts ;  among  these  are  life,  liberty,  and  the  pursuit  of  hap- 
piness. To  secure  these  rights,  and  the  protection  of  property,  governments  are  in- 
stituted among  people,  deriving  their  just  powers  from  the  consent  of  the  governed. 

Sm  Sa,  266  (S4  N.  W.  499). 

•  Sec.  2.  There  shall  be  neither  slavery  nor  involuntary  servitude  in  this  state, 
otherwise  than  for  punishment  of  crime,  whereof  the  party  shall  have  deen  duly  con- 
victed. 

Sec.  3.  No  person  shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law. 

Penalty  for  fallare  to  rerooye  fenoe  not  In  conflict  with  this.    98.  809  (86  N.  W.  548). 
Complainant  cannot  be  Imprlsonei  for  costs  nnder  section  822  of  Criminal  Code.    U,  S82  (10  N.  W.  449). 
"One  process  of  law"  and  **Iawof  the  tand"  mean  oame  thin^,  and  are  designed  to  exclude  arbitraiy 
power  from  every  branch  of  our  government.    6»  42;  83,  877  (86  N.  W.  564). 

8ec.  4.  [Freedom  of  Conscience.] — All  persons  have  a  natural  and  inde- 
feasible right  to  worship  Almighty  God  according  to  the  dictates  of  their  own  consciences. 
No  person  shall  be  compelled  to  attend,  erect,  or  support  any  place  of  worship  against 
his  consent,  and  no  preference  shall  be  given  by  law  to  any  religious  society,  nor  shall 
any  interference  with  the  rights  of  conscience  be  permitted.  No  religious  test  shall  be 
required  as  a  qualification  for  office,  nor  shall  any  person  be  incompetent  to  be  a  witness 
on  account  of  his  religious  belief;  but  nothing  herein  shall  be  construed  to  dispense 
with  oaths  and  affirmations.  Religion,  morality,  and  knowledge,  however,  being  essen- 
tial to  good  government,  it  shall  be  the  duty  of  the  legislature  to  pass  suitable  laws  to 
protect  every  religious  denomination  in  the  peaceable  enjoyment  of  its  own  mode  of 
public  worship,  and  to  encourage  schools  and  the  means  of  instruction. 

Sec.  5  Every  person  may  freely  speak,  write,  and  publish  on  all  subjects^ 
being  responsible  for  the  abuse  of  that  liberty ;  and  in  all  trials  for  libel  both  civil  and 
criminal,  the  truth,  when  published  with  good  motives  and  for  justifiable  ends,  shall  be 
A  sufficient  defense. 

Sec.  6.    The  right  of  trial  by  jury  shall  remain  inviolate,  but  the  legislature 
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maj  authorize  trial  bj  a  jury  of  a  less  number  than  twelve  men,  in  courts  inferior  to 
the  district  conrt 

CaMB  of  niQtaal  aocounts  may  be  •xamlned  foto  by  Jniy.  6,  166.  This  does  not  apply  to  oflenaes  ao^iniit 
dty  ordinance.  S6, 4M  (42  N.  W.  41fl).  Garolsliee  cannot  be  ord^nd  to  pay  orer  money  without  a  8nlt»  if  he  sets 
op  any  le^al  or  eqnltable  claim  to  it.    14, 243  (15  N.  W.  S43).    ated  U,  578  (10  N.  W.  481). 

Sec.  7.  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects  against  unreasonable  searches  and  seizures,  shall  not  be  violated ;  and  no 
warniDt  shall  issue  but  u|>on  probable  cause,  supported  by  oath  or  affirmation,  and  par- 
ti(ni]ar]7  describing  the  place  to  be  searched  and  the  person  or  thing  to  be  seized. 

Sec.  8.  The  privilege  of  the  writ  of  babeas  corpus  shall  not  be  suspended, 
unlesB,  in  case  of  rebellion  or  invasion,  the  public  safety  requires  it,  and  then  only  in 
such  manner  as  shall  be  prescribed  by  law.  , 

Sec  9.  All  persons  shall  be  bailable  by  sufficient  sureties,  except  for  trea- 
son and  murder,  where  the  proof  b  evident  or  the  presumption  great.  Excessive  bail 
shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted 

Sec.  10.  [Felonies — Prosecution.] — No  person  shall  be  held  to  answer  for  a 
crimiDal  ofiense,  except  in  cases  in  which  the  punishment  b  by  fine  or  imprisonment, 
otherwise  than  in  the  penitentiary,  in  case  of  impeachment,  and  in  cases  arising  in  the 
army  and  navy  or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public  danger, 
unless  on  a  presentment  or  indictment  of  a  grand  jury ;  Promded,  That  the  legislature 
may,  bylaw,  provide  for  holding  persons  to  answer  for  criminal  offenses  on  information, 
of  a  public  prosecutor ;  aud  may,  by  law,  abolish,  limit,  change,  amend,  or  otherwise 
relate  the  grand  jury  system. 

Information  may  take  place  of  indictment.    89,  440  (29  N.  W.  — ). 

Sec.  11.  In  all  criminal  prosecutions  the  accused  shall  have  the  right  to 
appearand  defend  in  person  or  by  counsel,  to  demand  the  nature  and  cause  of  accusation, 
and  to  have  a  copy  thereof;  to  meet  the  witnesses  against  him  face  to  face ;  to  have 
process  to  conapel  the  attendance  of  witnesses  in  his  behalf,  and  a  speedy  public  , 
trial  by  an  impartial  jury  of  the  county  or  district  in  which  the  offense  is  alleged 
to  have  been  committed. 

onetaaTlui?  formed  an  opinion  from  reading  reports  of  teetlmony  is  incompetent  as  a  Jaror,  thonsh  be 
maj  ivear  tliat  he  can  retnm  an  Impartial  yerdict.  6,  M.  Fundamental  principle  of  law  that  the  property  of 
oic  person  cannot  be  giren  to  another  without  his  ronsent.  6,  71.  One  having  expressed  or  formed  an  oi>inion 
ie  iDcoinper«nt  as  a  Jnror.  4,  ('>48.  .fadge  has  a  right  to  designate  the  conoty  in  which  a  prisoner  shall  be  tried 
for  committing  a  crime  in  nnorganised  territory.  4,  226.  Where  defendant  was  indicted  for  felony,  eonntv  was 
lot  liable  for  costs  of  his  witnesses.  14,  19  (14  N.  W.  549).  The  word  ••  district"  deflneJ.  11,  IB  (7  .\.  w\  4t4). 
A  ooQDtj  organised,  bnt  not  for  Judicial  purposes,  Is  not  a  "district"  under  this  section.  11, 13  (7  N.  W.  444). 
8cea9,  879  (46N.  W.  694).    See  note  to  section  S  citing  11,  582.    (ION.  W.  449). 

Sec.  12.  No  person  shall  be  ccjmpelled,  in  any  criminal  case,  to  give  evidence 
against  himself,  or  be  twice  put  in  jeopardy  for  the  same  offense. 

Has  no  reference  to  recorering  penalty  for  illegal  sale  of  liquors.    IS.  540  (11  N.  W.  S(S). 

SEa  13.  All  courts  shall  be  open,  aud  every  person,  for  any  injury  done  him 
in  his  lands,  goods,  person  or  reputation,  shall  have  a  remedy  by  due  course  of  law,  and 
justice  administered  without  denial  or  delay. 

Legislature  clothed  with  power  to  furnish  the  necessary  tribunal  for  the  prompt  disposition  of  cases  pend- 
iog in  the  courts.    21,  661  (38  N.  W.  426). 

Sec.  14.  Treason  against  the  state  shall  consist  only  in  levying  war  against  the 
state,  or  in  adhering  to  its  enemies,  giving  them  aid  and  comfort  No  person  shall  be  eou- 
yi(;ted  of  treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court 

Sec.  15.  All  penalties  shall  be  proportioned  to  the  nature  of  the  offense,  and 
no  conviction  shall  work  corruption  of  blood  or  forfeiture  of  estate  ;  nor  shall  any  per- 
son be  transported  out  of  the  state  for  any  offense  committed  within  the  state. 

Penalty  for  failure  to  remove  fence  not  in  conflict  with  this.    S3,  803  (86  N.  W.  548). 

Sec.  16.  [Prohibited  legislation.]— No  bill  of  attainder,  ex  pod  facto 
law,  or  law  impairing  the  obligation  of  contracts,  or  making  any  irrevocable  grant  of 
special  privileges  or  immunities,  shall  be  passed. 
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Law  inlerferfnjr  with  vested  rights  not  valid.  7, 180.  Law  chanf^lnp:  the  mode  of  eDforcinK  a  contract 
valid.  6,  ne.  Act  requiring  holder  of  Loanty  warrant  to  take  bonds  in  payment  bearing  a  les8  rat«  of  interest 
uucoDBtUutional.    1,  SSL 

Sec.  17.     The  military  shall  be  in  strict  subordination  to  the  civil  power. 

Sec.  18.  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner ;  nor  in  time  of  war,  except  in  the  manner  prescribed 
by  Jaw. 

Sec.  19.  The  rig^ht  of  the  people,  peaceably,  to  assemble  to  consult  for  the 
common  good,  and  to  petition  the  government,  or  any  department  thereof,  shall 
never  be  abridged. 

Sec.  20.  No  person  shall  be  imprisoned  for  debt  in  any  civil  action  on 
tnesne  or  final  process,  unless  in  cases  of  fraud. 

Viilage  occapatlon  tax  a  mere  civil  liability  and  cannot  be  enforced  by  imprisonment.  87,  04  (42 N.  W.  913). 
Does  not  apply  to  imprisonment  for  baiiturdy.    13,  19 ..  195  (1.1  N.  W.  174).   84,  69  (38  N.  W.  28). 

Sec.  21.  [Eminent  Domain.] — The  property  of  no  person  shall  be  taken 
or  damaged  for  public  use  without  just  compensation  therefor. 

Words  "ordamaired"  were  not  in  theold  cnnf>titatfonof  1866.  History  of  section:  general  benefits  to  prop- 
erty at  large  do  not  lessen  the  damaire,  special  bt'noflts  may.  83,  831  (86  N.  W.  fiSS).  The  words  "or  damaged" 
inserted  to  cover  a  clans  of  cases  not  provid 'd  for  In  former  section.  88,  351  (.^5  N.  W.  188).  "Damai^" 
indades  all  diminntlon  in  valae  of  property  caused  by  the  fxercise  of  the  right  of  eminent  domain.  86,  ^iTl  (43 
N.  W.  93).  Railroad  company  liable  for  damages  to  a  lot  owner  by  reason  of  running  its  road  throngh  an  alley 
adjoining  his  lot.  14,  554  (16  N.  W.  475).  When,  on  appeal  in  right  of  way  case,  the  owner  recovers  more  dam- 
age than  was  fonnd  by  the  commissioners,  he  may  have  interest  thereon  from  the  time  he  was  entitled  to  com- 
pensation. 13,  820  (14  N.  W.  407).  Railroad  company  is  n  trespasser  if  they  enter  land  before  condemnation 
made.  18,  86  iU  N.  W.  4.^).  Law  giving  double  idamages  for  injuries  done  by  railrpad  void.  6,  46.  A  cltgr  is 
liable  for  damage  occasioned  by  Ailing  in  street  after  bnildlngs  erected.  17.  548  (23  N.  W.  503). .  Cited  18. 166 
(10  N.  W.  547).    lO,  101  (4  N.  W.  424j. 

Sec.  22.  All  elections  shall  be  free ;  and  there  shall  be  no  hindrance  or 
impediment  to  the  right  of  a  qualified  voter  to  exercise  the  elective  franchise. 

Sec.  23.  The  writ  of  error  shall  be  a  writ  of  right  in  all  cases  of  felony ; 
and  in  capital  cases  shall  operate  as  a  supersedeas  to  stay  the  execution  of  the  dentenoe 
of  death  until  the  further  order  of  the  supreme  court  in  premises. 

Prisoner  mnst  pay  for  his  transcript.    8,  24. 

Sec.  24.  The  right  to  be  heard  in  all  civil  cases  in  the  court  of  last  resort,  by 
appeal)  error,  or  otherwise,  shall  not  be  denied. 

80,  604  (81  N.  W.  117). 

Sec.  25.  No  distinction  shall  ever  be  made  by  law  between  resident 
aliens  and  citizens  in  reference  to  the  possession,  enjoyment,  or  descent  of  prop- 
erty. 

a.». 

Sec.  26.  This  enumeration  of  rigrhts  shall  not  be  construed  to  impair  or 
deny  others  retained  by  the  people,  and  all  powers  not  herein  delegated  remain  with 
the  people. 

article  II. — DISTRIBUTION   OP  POWERS. 

Section.  1. ,  The  powers  of  the  government  of  this  state  are  divided  into  three  dis- 
tinct departments :  the  legislative,  executive,  and  judicial,  and  no  person,  or  collection 
of  persons,  being  one  of  these  departments,  shall  exercise  any  power  properly  belonging 
to  either  of  the  others,  except  as  hereinafter  expressly  directed  or  permitted. 

ARTICLE  IIL — LEGISLATIVE. 

Seciion  1.  The  leg^islative  authority  is  vested  in  a  senate  and  house  of 
representatives. 

An  act  interpreting  former  laws,  and  In  effect  a  mandate  to  courts  to  to  constme  them,  void.    7, 180. 

Sec.  2.  The  legislature  shall  provide  by  law  for  an  enumeration  of  the  inhabit- 
ants of  the  state  in  the  year  eighteen  hundred  and  eighty-five,  and  every  ten  years 
thereafter;  and  at  its  first  regular  session  afler  each  enumeration,  and  also  after  each 
enumeration  made  by  the  authority  of  the  United  States,  but  at  no  other  time,  the  legis- 
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lature  shall  apportion  the  senators  and  representatives  according  to  the  number  of 
inhabitants,  excluding  Indians  not  taxed,  and  soldiers  and  officers  of  the  United  States 
army  and  navy. 

County  omitted  from  apportionment  act  retains  its  existing  repretnentation.    94,  588  (S9  N.  W.  612). 

Sec.  3.  The  house  of  representatives  shall  consist  of  eighty-four  mem- 
bers, and  the  senate  shall  consist  of  thirty  members,  until  the  year  eighteen  hundred 
and  eighty,  after  which  time  the  number  of  members  of  each  house  shall  be  regulated 
by  law ;  but  the  number  of  representatives  shall  never  exceed  one  hundred,  nor  that 
of  senators  thirty-three.  The  sessions  of  the  legislature  shall  be  biennial,  except  as 
otherwise  provided  in  this  constitution.     (See  chapter  3,  "  Apportionment.") 

Sec.  4.  The  terms  of  office  of  members  of  the  legislature  shall  be  two  years, 
and  they  shall  each  receive  for  their  services  three  dollars  for  each  day's  attendance 
during  the  session,  and  ten  cents  for  every  mile  they  shall  travel  in  going  to  and  return- 
ing from  the  place  of  meeting  of  the  legislature  on  the  most  usual  route ;  Provided 
however,  That  they  shall  not  receive  pay  for  more  than  forty  days  at  any  one  session  ;  and 
neither  members  of  the  legislature  nor  employes  shall  receive  any  pay  or  perquisites 
other  than  their  pay  per  diem  and  mileage. 

ThfVB  is  no  lawanthorlzingr  a  standing  committee  of  either  house  to  employ  a  clerk,  and  auditor  cannot  be 
eonpeUed  to  draw  a  warrant  to  pay  such  a  clerk  for  his  serricee.    14,  440  (16  N.  W.  481 ). 

SEa  5.  No  person  shall  be  elig^ible  to  the  office  of  senator  or  member  of 
the  house  of  representatives,  who  shall  not  be  an  elector,  and  have  resided  within  the 
district  from  which  he  is  elected  for  the  term  of  one  year  next  before  his  election,  unless 
he  shall  have  been  absent  on  the  public  business  of  the  United  States,  or  of  this  state. 
And  no  person  elected  as  aforesaid  shall  hold  his  office  after  he  shall  have  removed  from 
SQch  district 

Sec.  6.  No  person  holding  office  under  the  authority  of  the  United  States,  or 
any  lucrative  office  under  the  authority  of  this  state,  shall  be  elig^ible  to  or  have  a 
seat  in  the  legislature;  but  this  provision  shall  not  extend  to  precinct  or  township 
officers,  justices  of  the  peace,  notaries  public,  or  officers  of  the  militia ;  nor  shall  any 
person  interested  in  a  contract  with,  or  an  unadjusted  claim  against  the  state,  hora  a 
seat  in  the  legislature. 

Sec.  7.  [Rules.] — ^The  session  of  the  legislature  shall  commence  at  twelve 
o'clock  (noon)  on  the  first  Tuesday  in  January,  in  the  year  next  ensuing  the  election  of 
members  thereof^  and  at  no  other  time,  unless  as  provided  by  this  constitution.  A  ma- 
jority of  the  members  elected  to  each  house  shall  constitute  a  quorum.  Each  house 
shall  determine  the  rules  of  its  proceedings,  and  be  the  judge  of  the  election  returns, 
and  qualifications  of  its  members ;  shall  choose  its  own  officers ;  and  the  senate  shall 
choose  a  temporary  president  to  preside  when  the  lieutenant-governor  shall  not  attend  as 
president,  or  shall  act  as  governor.  The  secretary  of  state  shall  call  the  house  of  represen- 
tatives to  order  at  the  opening  of  each  new  legislature,  and  preside  over  it  until  a  tem- 
porary presiding. officer  thereof  shall  have  been  chosen  and  shall  have  taken  his  seat. 
No  member  shall  be  expelled  by  either  house,  except  by  a  vote  of  two-thirds  of  all  the 
members  elected  to  that  house,  and  no  member  shall  be  twice  expelled  for  the  same 
offense.  Each  house  may  punish  by  imprisonment  any  person,  not  a  member  thereof, 
who  shall  be  guilty  of  disrespect  to  the  house,  by  disorderly  or  contemptuous  behavior 
in  its  presence,  but  no  such  imprisonment  shall  extend  beyond  twenty-four  hours  at  one 
time,  unless  the  person  shall  persist  in  such  disorderly  or  contemptuous  behavior. 

The  rlfftat  to  punish  for  contempt.is  inherent  in  every  conrt  having  common  law  Jnrlsdictlon.  87,  853  (87 
!•.  W.  6B|. 

Sec.  8.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish  them 
(except  such  parts  as  may  require  secrecy),  and  the  yeas  and  nays  of  the  members  on 
any  question  shall,  at  the  desire  of  any  two  of  them,  be  entered  on  the  journal.  All 
votes  in  either  house  shall  be  viva  voce.  The  doors  of  each  house  and  of  [the]  com- 
mittee of  the  whole  shall  be  open,  unless  when  the  business  shall  be  such  as  ought  to  be 
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k^  secret  Neither  house  shall,  without  the  consent  of  the  other,  adjourn  for  more 
than  three  days. 

8ec.  9.  Any  bill  may  originate  in  either  house  of  the  l^islature,  except  bills  ap- 
propriating money,  which  shall  originate  only  in  the  house  of  representatives,  and  all 
bills  passed  by  one  house  may  be  amended  by  the  other. 

Sec.  10. '  The  enacting^  clause  of  a  law  shall  be,  "  Be  it  enacted  by  the  leg* 
islature  of  the  state  of  Nebraska,"  and  no  law  shall  be  enacted  except  by  bilL  No  bill 
shall  be  passed  unless  by  assent  of  a  majority  of  all  the  members  elected  to  each  house 
of  the  legislature.  And  the  question  upon  the  final  passage  shall  be  taken  immediately^ 
upon  its  last  reading,  and  the  yeas  and  nays  shall  be  entered  upon  the  journal. 

Sec.  11.  Every  bill  and  concurrent  resolution  shall  be  read  at  large  on  three 
difierent  days  in  each  house,  and  the  bill  and  all  amendments  thereto  shall  be  printed 
before  the  vote  is  taken  upon  its  final  passage.  No  bill  shall  contain  more  than  one 
subject,  and  the  same  shall  be  clearly  expressed  in  its  title.  And  no  law  shall  be 
amended  unless  the  new  act  contains  the  section  or  sections  so  amended,  and  the 
section  or  sections  so  amended  shall  be  repealed.  The  presiding^  oflBcer  of  each 
house  shall  sig^n,  in  the  presence  of  the  house  over  which  he  presides,  while  the  same 
is  in  session  and  capable  of  transacting  business,  all  bills  and  concurrent  resolutions 
passed  by  the  legislature. 

Bill  to  hnye  but  one  fceneral  object  which  most  be  fairly  expresaed  in  the  title.  6,  811.  6,  516.  Amenda- 
tory act  vaHd  if  not  InconelstieDt  with  title  and  subject  matter  of  amended  one,  thonsrh  there  be  apparent  con- 
fusion  in  application  to  provisions  Boofrht  to  be  amended.  S7, 764.S  (43  N.  W.  1140).  29, 149.  A  proTlalon  in  an 
amendHtbry  act  repealfnK  an  act  not  connected  with  the  subject  of  the  amendment  Is  Toid.  Where  title  has  two 
enbjects,  act  may  be  sastained  as  to  one.  17,  86  (22  N.  W.  228).  Part  of  an  act  may  be  valid  and  part  not.  ie» 
239  (20  N.  W.  812).  S6,  467  (41  N.  W.  28u>.  One  honse  cannot  amend  title  of  bill  origrlnatinft  in  the  other.  17,  894 
(88  N.  W.  8).  Tt  to  snfflcient  if  subject  is  tairlv  expressed  in  the  title.  10,  688  (21  N.  W.  898).  Title  an  Index  to 
lefrislative  intent.  6,  485.  Title  of  amendatory  act  cannot  be  broader  than  the  orifrinai.  9, 611  (4  N.  W.  340). 
An  act  broader  than  its  title  may  \te  declared  void  as  to  the  excess*  bnt  valid  as  to  the  rest.  S6,  676  (41  M.  W. 
638).  '*  An  act  to  prohibit  the  fraudulent  transfer  of  property  and  to  declare  the  same  a  crime  and  to  preecribe 
the  pnniHhment  tb(*reof "  held  constitntionai.  the  act  having  but  one  subject.  SI,  68  (81  N.  W.  268).  The  titl^  of 
the  act  of  June  6.  1871.  amending?  merlons  60. 61.  71,  and  106  of  revenue  act  valid.  13, 17  (12  N.  W.  832).  Section 
8  of  '*  An  act  to  exempt  HnroeHteads  from  Judicial  Sale/'  approved  Feb.  19. 1877.  Is  within  the  title  and  la  valid. 
13,  122  (12  N.  W.881).  The  title  of  the  act  which  took  effect  Sept.  1.  1879.  "Ck>unties  and  County  OtHcera,"  it 
not  open  to  the  constitutional  oltjectlon  of  conr-aininjB:  more  than  one  subject.  19.  387  ( 11  N.  W.  496).  When  title 
of  act  is  to  ameDfi  a  particular  section  of  the  statute,  the  proposed  amendment  must  be  Kcrmane  to  the  enbject 
matter  of  the  section  soufrht  to  be  amended.  11,  K77  (9  N.  W.  477).  The  title  of  an  "Act  regrulatiuff  the  heri^ing- 
and  drivlnfjT  of  stocic,"  approved  Feb.  26, 1879,  to  not  comprehensive  enoufi^h  to  authorise  the  provision  In  section 
four  griviuA:  damages  for  the  castration  of  animals.  13,  258  (18  N.  W.  276).  Where  uct  not  complete  in  Itaelf.  but 
amendatory  of  a  former,  statute  is  void.  7,  418.  Old  section  need  not  be  recited. in  amendatory  act.  1, 199. 
Law  complete  and  repealin«r  the  provisions  under  which  acts  were  formerly  done  is  valid.  9,  36.  Where  the  new 
act  is  in  the  very  wo  ds  of  the  act  It  repeals  and  the  evident  intention  was  to  continue  it  in  force  (with  a  leeaer 
penalty),  this  intention  will  be  irlven  effect  and  will  not  prevent  the  prosecution  for  a  crime  committed  before  the 
repeal.  15,  448  (19  N.  W.  686).  Rule  as  to  repeal  of  statutes  by  implication.  13, 140  (24  N.  W.  447).  Two  amend- 
ments to  sums  act  on  succeedinfc  days,  how  interpreted.  93,  134  (86  N.  W.  848).  A  later  statute,  which  con- 
tains provisions  clearly  repufrnant  to  a  former,  repeals  the  former  as  completely  as  though  it  contained  express 
words  to  that  effect.  14,  81  (14  N.  W.  660).  Leorlslature  cannot  pass  law  to  legalise  bonds  already  issued.  9, 
234.  Does  not  require  the  printing  of  amendments  after  the  bill  has  been  put  upon  Its  final  passage.  9,  494 
(4  N.  W.  75).  Failure  of  the  presiding  officer  of  the  senate  to  siarn  a  bill  which  the  Journal  shows  passed  does  not 
affect  the  validity  of  the  act.  9, 129  (1  N.  W.  100«).  17,  K8  (22  N.  W.  119).  The  certificate  of  the  presiding  officers 
that  the  bill  has  parsed  is  only  prima  /ac/e  evidence  of  the  tact.  The  Journals  are  higher  evidence.  18,  237  (26 
N.  W.  77).  In  amending  an  act  it  may  be  designated  by  its  title  or  chapter  in  the  statutes.  90,  877  (80  N.  W. 
267).    26,  817  (41  N.  W.  796). 

Sec.  12.  Members  of  the  legislature  in  all  cases  except  treason,  felony  or 
breach  of  the  peace,  shall  be  privileg^ed  from  arrest  during  the  session  of  the  legis- 
lature, and  for  fifteen  days  next  before  the  commencement  and  after  the  termination 
thereof. 

Sec  13.  No  person  elected  to  the  legislature  shall  receive  any  civil  appoiiitr 
ment  within  this  state,  from  the  governor  and  senate  during^  the  term  for  which 
he  has  been  elected.  And  all  such  appointments,  and  all  votes  given  for  any  such 
member  for  any  such  office  or  appointment,  shall  be  void.  Nor  shall  any  member 
of  the  leg"  lature,  or  any  state  officer,  be  interested,  either  directly  or  indirectly, 
in  any  contract  with  the  state,  county,  or  city,  authorized  by  any  law  passed 
during  the  term  for  which  he  shall  have  been  elected,  or  within  one  year  after  the  ex- 
piration thereof. 

Seu.  14.  [Impeachment.] — ^The  senate  and  house  of  representatives,  in  joint 
convention,  shall  have  the  sole  power  of  impeachment,  but  a  majority  of  the  members 
elected  must  concur  therein.     Upon  the  entertainment  of  a  resolution  to  impeach  by 
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either  house,  the  other  house  shall  at  once  be  notified  thereof,  and  the  two  houses  shall 
meet  in  joint  convention  for  the  purpose  of  acting  upon  such  resolution  within  three  dajs^ 
of  SQch  notification.  A  notice  of  an  impeachment  of  any  officer  other  than  a  justice  of 
the  supreme  court,  shall  be  forthwith  served  upon  the  chief  justice  by  the  secretary  of 
the  senate,  who  shall  thereupon  call  a  session  of  the  supreme  court  to  meet  at  the- 
capital  within  ten  days  after  such  notice  to  try  the  impeachment.  A  notice  of  an  im- 
peachment of  a  justice  of  the  supreme  court  shall  be  served  by  the  secretary  of  the  senate- 
upon  the  judge  of  the  judicial  district  within  which  the  capital  is  located,  and  he  there- 
upon shall  notify  all  the  judges  of  the  district  court  in  the  state  to  meet  with  him  withia 
thirty  dayB  at  the  capital,  to  sit  as  a  court  to  try  such  impeachment,  which  court  shall 
organize  by  electing  one  of  its  number  to  preside.  No  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  of  the  court  of  impeachment,  but 
judgment  in  cases  of  impeachment  shall  not  extend  further  than  removal  from  office 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  profit  or  trust  in  this  state, 
but  the  party  impeached,  whether  convicted  or  acquitted,  shall  nevertheless  be  liable  to- 
prosecution  and  punishment  according  to  law.  No  officer  shall  exercise  his  official  duties 
after  he  shall  have  been  impeached  and  notified  thereof,  until  he  shall  have  been  ac- 
quitted. 

Beg.  15.  [Prohibited  special  legislation.]— The  legislature  shall  not 
pass  local  or  special  laws  in  any  of  the  following  cases,  that  is  to  say : 

For  granting  divorces.  Changing  the  names  of  persons  or  places.  Laying  out,  open- 
ing, altering  and  working  roads  or  highways.  *  Vacating  roads,  town  plats,  streets,  alleys, 
and  public  grounds.  Locating  or  changing  county  seat5.  Regulating  county  and  town- 
ship offices.  Regulating  the  practice  of  courts  of  justice.  Regulating  the  jurisdiction 
and  duties  of  justices  of  the  peace,  police  magistrates,  and  constables.  Providing  for 
changes  of  venue  in  civil  and  criminal  cases.  Licorporating  cities,  towns,  and  villages,, 
or  changing  or  amending  the  charter  of  any  town,  city,  or  village.  Providing  for  the 
election  of  officers  in  townships,  incorporated  towns  or  cities.  Summoning  or  empanel- 
ing grand  or  petit  juries.  Providing  for  the  bonding  of  cities,  towns,  precincts,  school 
districts,  or  other  municipalities.  Providing  for  the  management  of  public  schools. 
Regulating  the  interest  on  money.  The  opening  and  conducting  of  any  election,  or 
designating  the  place  of  voting.  The  sale  or  mortgage  of  real  estate  belonging  to 
minors  or  others  under  disability.  The  protection  of  game  or  fish.  Chartering  or 
licensing  ferries  or  toll  bridges.  Remitting  fines,  penalties,  or  forfeitures.  Creating, 
increasing,  and  decreasing  fees,  percentage,  or  allowances  of  public  officers  during  the 
term  for  which  said  officers  are  elected  or  appointed.  Changing  the  law  of  descent. 
Granting  to  any  .corporation,  association  or  individual,  the  right  to  lay  down  railroad 
tracks,  or  amending:  existing  charters  for  such  purpose.  Granting  to  any  corporation, 
association,  or  individual,  any  special  or  exclusive  privileges,  immunity  or  franchise 
whatever.  In  all  other  cases  where  a  general  law  can  be  made  applicable,  no  special 
law  shall  be  enacted. 

Under  an  act  passed  in  1875.  anthorizlnff  commissioners  of  Jefferson  county  to  issne  bonds,  sell  the  same^ 
•>4  pajr  onfstADdinfc  warrants  Issned  to  contractors  for  erection  of  conn^  bnilding:8;  beld,  that  tbe  lefflslatnrs- 
Asd  fail  aothority  under  the  constitution  th^n  In  force  to  pass  such  law.  6, 136.  AUowluo:  forty  per  cent  on  tax 
sale eertifleates  not  in  violation  of  the  provision  that  "the  leglAlatnre  shall  not  pass  any  local  or  special  laws  *  * 
rsffilatlng  the  interest  on  money."  11, 72  (7  N.  W.  861).  Legislature  has  no  authoHty  to  pass  a  law  enabling  a. 
•ehool  distHct  to  vote  bonds.    8, 179.    IS,  94  (10  N.  W.  568).    S3,  776  (87  N.  W.  667). 

S£a  16.  The  legislature  shall  never  grant  any  extra  compensation  to  any 
public  officer,  agent,  servant,  or  contractor,  after  the  services  shall  have  been  rendered, 
or  the  contract  entered  into.  Nor  shall  the  compensation  of  any  public  officer  be  in- 
creased or  diminished  during  his  term  of  office. 

Sec.  17.  The  legislature  shall  never  alienate  the  salt  springs  belonging  to  the 
state. 

Sec.  18.  Liands  under  the  control  of  the  state  shall  never  be  donated  to 
railroad  companies,  private  corporations,  or  individuals. 

Sec.  19.     Each  legislature  shall  make  appropriations  for  the  expenses  of  the 
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governraent  until  the  expiration  of  the  first  fiscal  quarter  after  the  adjournment  of  the 
next  regular  session,  and  all  appropriations  shall  end  with  such  fiscal  quarter.  And 
whenever  it  is  deemed  necessary,  to  make  further  appropriations  for  deficiencies,  the 
same  shall  require  a  two-thirds  vote  of  all  the  members  elected  to  each  house,  and  shall 
not  exceed  the  amount  of  revenue  authorized  by  law  to  be  raised  in  such  time.  Bills 
making  appropriations  for  the  pay  of  members  and  officers  of  the  legislature,  and  for 
the  salaries  of  the  officers  of  the  government,  shall  contain  no  provision  on  any  other 
subject. 

Fiscal  qaarter  means  the  leffrlslative  quarter  In  which  the  Ree->ion  is  to  be  held.  5,  670.  Fiscal  year  be^lDB 
December  1st.  Appropriations  extend  to  end  of  first  qaarter  after  ndjoarnment  of  next  re^nlar  session.  82,  88 
<3:t  N.  W.  711).  Where  entire  amoant  derived  from  sale  of  state  lot«  and  lands,  was  appropriated,  and  sale  was 
made  partly  on  credit,  Ae/c/,  that  warrants  coald  be  drawn  npon  whole  amoant  of  parebase  price  at  once,  and 
without  waiting  for  fall  payment  thereof.    94,  790  (40  N.  W.  316).    See  note  to  sec.  22  citing  14,  414  (16  N.  W.  481). 

Sec.  20.  All  oflSc^S  created  by  this  constitution  shall  become  vacant  by  the 
death  of  the  incumbent,  by  removal  from  the  state,  resignation,  conviction  of  a  felony, 
impeachment,  or  becoming  of  unsound  mind.  And  the  legislature  shall  provide  by  gen- 
eral law  for  the  filling  of  such  vacancy  when  no  provision  is  made  for  that  purpose  in 
this  constitution. 

As  to  what  constitutes  a  vacancy.    17,  699  (24  N.  W.  282). 

Sec.  21.  The  legislature  shall  not  authorize  any  g^ames  of  chance,  lottery, 
or  gift  enterprise  under  any  pretense,  or  for  any  purpose  whatever. 

Sec.  22.  [State  funds — How  drawn.] — No  allowance  shall  be  made  for 
the  incidental  expenses  of  any  state  officer  except  the  same  be  made  by  general  appro- 
priation and  upon  an  account  specifying  each  item.  No  money  shall  be  drawn  from 
the  treasury  except  in  pursuance  of  a  specific  appropriation  made  by  law,  and  on  the 
presentation  of  a  warrant  issued  by  the  auditor  thereon,  and  no  money  shall  be  diverted 
from  any  appropriation  made  for  any  purpose,  or  taken  from  any  fund  whatever,  either 
by  joint  or  separate  resolution.  The  auditor  shall  within  sixty  days  after  the  adjourn- 
ment of  each  session  of  the  legislature,  prepare  and  publish  a  full  statement  of  all 
moneys  expended  at  such  session,  specifying  the  amount  of  each  item,  and  to  whom 
and  for  what  paid. 

Intended  to  establish  a  permanent  rnlo  in  regard  to  fntnre  payments  of  expenditures  of  the  state.  6,  51S. 
A  specific  appropriation  Is  one  expressly  providing:  fnnds  for  a  particular  purpose.  16,  609  (19  N.  W.  6 16).  No  ap- 
propriation necessary  to  pay  salary  of  ofHcer  flxed  by  constitution.  Officers  whose  salaries  are  not  fixed  by  con- 
stitution depend  upoo  legrlslative  appropriation.  4,  318.  6,  17.  The  voucher  of  the  officers  of  the  senate  will 
not  authorise  the  auditor  to  draw  a  warrant  in  favor  of  a  party,  unless  the  claim  is  authorized  by  law.  14,  444 
(16  N.  W.  481).  An  appropriation  for  "conveying  convicts  to  thepenitentiary  "  cannot  be  drawn  against  for  "con- 
veying Juvenile  offenders  to  the  reform  school."  IS,  408  (11  N.  W.  860).  Money  due  county  treasurer  an  fees  can 
not  be  paid  except  where  there  Is  a  specific  appropriation.    18,  222  (24  S.  W.  683).    Appropriation  of  $»5,0U0.00  to 


provide  for  the  salaries  of  nineteen  Judges  is  an  appropriation  in  gross.    SI,  662  (88  N.  W.  426).    Bach  appro- 
priation contained  in  the  general  appropriation  bill  must  be  a  specific  appropriation  fo~  "*^     

and  the  account  must  be  itemised.    82,  45  (88  N.  W.  711).    See  4,  507.    9,  470  (4  N.  W.  61). 


Sec.  23.  "No  member  of  the  legislature  shall  he  liable  in  any  civil  or  crimi- 
nal action  whatever  for  words  spoken  in  debate. 

Sec.  24.  [Acts ;  Taking  effect ;  Publication.] — No  act  shall  take  eflTect 
until  three  calendar  months  after  the  adjournment  of  the  session  at  which  it  passed,  un- 
less in  case  of  emergency  (to  he  expressed  in  the  preamble  or  body  of  the  act)  the  legis- 
lature shall,  by  a  vote  of  two-thirds  of  all  the  members  elected  to  each  house  otherwise 
difeQt  Ail  laws  shall  be  published  in  book  form  within  sixty  days  after  the  adjourn- 
ment of  each  session,  and  distributed  among  the  several  counties  in  such  manner  as  the 
legislature  may  provide. 

ARTICLE  [IV.] — LEGISLATIVE  APPORTIONMENT.* 

Until  otherwise  provided  by  law,  senatorial  and  representative  districts  shall  be  formed,  and  senators  and 
representatives  apportioned,  as  follows: 

SENATOHIlIi  DISTRICTS. 

District  No.    1.    Shall  consist  of  the  connty  of  Richardson,  and  be  entitled  to  two  senators. 
District  No.    2.    Shall  consist  of  the  connty  of  Nemaha,  and  be  entitled  to  one  senator. 
District  No.    8.    Shall  consist  of  the  county  of  Otoe,  and  be  entitled  to  two  senators. 


*For  present  apportionment  see  post,  ch.  8. 
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Diatrfet  No.    4.    Shall  consist  of  tbe  couDty  of  Cass,  and  be  entitled  to  one  senator. 

District  No.    5.    Shall  consist  of  the  connty  of  Donffias.  and  be  entitled  to  two  senators. 

DHtrict  No.    6.    Shall  consist  of  the  connttes  of  Doaf^rlan  and  Sarpy,  and  ite  entitled  to  one  senator. 

District  No.    7.    Shall  consist  of  the  connty  of  Washinfi^ton,  and  be  entitled  to  one  senator. 

Dtstrlct  No.    8.    Shall  consist  of  the  eonnty  of  Dodge,  and  be  entitled  to  one  senator. 

District  No.    9.    Shall  consist  of  the  conuty  of  CnmlnR.  and  be  entitled  to  one  senator. 

District  No.  10.    Shall  consist  of  the  connttes  of  Bnrt  and  Dakota,  and  be  entitled  to  one  senator. 

District  No.  11.  Shall  consist  of  the  conntles  of  Madison.  Stanton,  Wayne,  Pierce.  Antelope,  and  Boone., 
aad  be  entitled  to  one  senator. 

District  No.  12.  Shall  consist  of  the  connttes  of  Dixon,  Cedar,  Knox.  Holt,  and  the  unorganised  territory 
vwft  of  Holt,  and  be  entitled  to  one  senator. 

District  No.  13.  Shall  consist  of  the  conntles  of  Hall,  Howard,  Merrick.  Greeley,  and  the  unorganised  ter- 
ritory north  of  Qreeley,  and  be  entitled  to  one  senator. 

District  No.  14.    Shall  connist  of  the  conntles  of  Platte  and  Colfax,  and  be  entitled  to  one  senator. 

District  No.  15.    Shall  consist  of  the  counties  of  Butler  and  Polk,  and  be  entitlnd  to  one  senutor. 

District  No.- 16.    Shall  consist  of  the  county  of  Saunders,  and  be  entitled  to  one  senator. 

District  No.  17.    Shall  consist  of  the  county  of  Lancaster,  and  be  entitled  to  two  senators. 

District  No.  IS.    Shall  consist  of  the  counties  of  JobnBOU.and  Pawnee. -and  be  entitled  to  one  senator. 

District  No.  1ft.    Shall  consist  of  the  counties  of  Gave  and  Jefferson,  and  be  entitled  to  one  senator. 

District  No.  20.    Shall  consist  of  the  county  of  Saline,  and  be  entitled  to  one  senator. 

District  No.  21.    Shall  consist  of  the  county  of  Seward,  and  be  entitled  to  one  senator. 

District  No.  22.    Shall  consist  of  the  counties  of  York  and  Hamilton,  and  be  entitled  to  one  senator. 

District  No.  2H.    hhall  consist  of  the  counties  of  Fillmore  and  Clay,  and  be  entitled  to  one  senator. 

District  No.  21.  Shall  consist  of  the  counties  of  Adams.  Webster,  Nuckolls,  and  Thayer,  and  be  entitled  to 
ont  senator. 

District  No.  25.  Shall  consist  of  the  counties  of  Buffalo.  Kearney.  Frnnklin.  Harlan.  Phelps.  Sherman, 
Tftlky.  and  the  unorganised  territory  west  of  Sherman.  Valley,  and  senatorial  district  number  thirteen  (18),  and 
be  entitled  to  one  senator. 

District  No.  26.  Shall  consist  of  the  counties  of  Lincoln,  Dawson,  Gosper,  Furnas,  Red  Willow,  Frontier, 
Hitchcock.  Dundy.  rha««e,  Keith,  Cheyenne,  and  the  unorganised  territory  west  of  Frontier,  and  between  Frontier 
sad  Chase,  and  be  entitled  to  one  senator. 

BBPRKSKNTITIVB  DISTRICTS. 


District  No. 
District  No. 
District  No. 
District  No. 
District  No. 
District  No. 
District  No. 
District  No. 
District  No. 
District  No. 
District  No. 
District  No.  13. 
District  No.  la. 
DiMtri-t  No.  14. 
District  No.  15. 
District  No.  16. 
District  No.  17. 
District  No.  18. 
District  No.  19. 
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District  No.  43. 


Shall  consist  of  the  county  of  Richardson,  and  be  entitled  to  f6ur  representatives. 

Shall  consist  of  the  county  of  Pawnee,  and  be  entitled  to  two  representalives. 

Shall  consist  of  the  county  of  Unge.  and  beentltled  to  two  representative'*. 

Shall  couHist  of  the  country  of  Johnson,  and  beentirle<i  to  two  representatives. 

Shall  consist  of  theconnty  of  Nemaha,  and  be  entitled  to  three  representatives. 

Shall  consist  of  the  coutity  of  Otoe,  and  be  entitled  to  four  representatives 

Shall  consist  of  the  county  of  Lancaster,  and  be  entitled  to  four  representatives. 

Shall  consist  of  the  county  of  Saunders,  and  be  entitled  to  three  representatives. 

Shall  consist  of  the  connt>' of  Cass,  and  be  entitled  to  three  repren^ntative^ 

Shall  consist  of  the  county  of  Surpv.  and  be  ent^ltled  to  one  representative. 

Shall  con<4ist  of  the  conntv  ot  Donxlas.  and  be  entitled  to  eight  representatives. 

Shall  consist  of  the  county  of  Dodse,  and  be  ent.tted  to  two  representatives. 

Shall  consist  of  the  county  of  Washington,  and  be  entitled  to  two  representatives. 

Shall  consist  of  tbe  county  of  Hurt,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Cuming,  and  be  entitled  to  two  representatives. 

Shall  consist  of  the  county  of  Dakota,  and  be  entitled  to  one  reprexeutative. 

Shall  consist  of  the  county  of  Dixon,  and  be  entitled  to  one  representative. 

Shall  connist  of  the  county  of  Jefferson,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Thayer,  and  be  entitled  to  one  n-presentative. 

Shall  consist  of  the  county  of  Nuckolls,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Webster,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Adams,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Clay,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  conuty  of  Fillmore,  and  be  entitJed  tn  one  representative. 

Shall  consist  of  the  county  uf  Saline,  and  be  entitled  to  three  representatives. 

Shall  consist  of  the  eonnty  of  Seward,  and  be  entitled  to  twp  representatives. 

Shall conslHt  of  the  county  of  York,  and  be  entitled  to  two  representatives. 

Shall  consist  of  the  county  of  Hnnillton.  &nd  be  entitled  to  one  representative.  • 

Shall  consist  of  the  county  of  Hall,  and  be  entitled  to  one  representative. 

Shall  conslHt  of  the  county  of  liuffaio.  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Lincoln,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Harlan,  and  beentltled  to  one  representative. 

Shall  consist  of  the  counties  of  Howard  and  Ureeiey.and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Merrick,  and  be  entitled  to  one  represeutHtive. 

Sbidl  consist  of  the  county  of  Folk,  and  be  entitled  to  one  representative. 

Shall  cansist  of  tbe  county  of  Bntler,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Colfax,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Platte,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  county  of  Ma'lison,  and  be  entitled  to  one  represent!  tlve. 

Sha  I  consist  of  the  county  of  Cedar,  and  be  entitled  to  one  representative. 

Shall  couFlst  of  the  counties  of  Burt  and  Dodge,  and  be  entitled  to  one  representative. 

Shall  consist  of  the  counties  of  Stanton,  Wayne,  and  Pierce,  and  be  entitled  to  one  rep- 


Shall  consist  of  the  counties  of  Knox  and  Holt,  and  the  unorganized  territory  west  of 

H<^  and  be  entitled  to  one  representative. 

District  No.  44.    Shall  consist  of  the  county  of  Antelope,  and  be  entitled  to  one  representative. 

District  No.  45.  Sh«%ll  consist  of  the  connttes  of  Boone,  Valley,  Sherman,  and  the  unorganlEed  territory 
vest  of  Sherman  and  Valley  counties,  and  west  of  the  thlrt-eenth  senatorial  district,  and  be  entitled  to  one  rep> 
nsentative. 

District  No.  46.  Shall  consist  of  the  counties  of  Dawson  and  Frontier,  and  be  entitled  to  one  representa- 
tive, 

DIetrict  No.  47.  Shall  consist  of  the  countlss  of  Franklin  and  Kearney,  and  be  entitled  to  one  repreeenta- 
ttva 

District  No.  4S.  Shall  consist  of  the  counties  of  Furnas,  Phelps,  and  Gosper,  and  be  entitled  to  one  rep- 
tesentatlTe. 
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District  No.  49.  Shall  eonslBt  of  the  comities  of  Cheyenne.  Keith.  Dnndr,  Chase.  Hitchcock,  Red  WIUow. 
«nd  theaDor^anized  territory  north  of  the  county  of  Hitchcock,  and  be  eutttied  to  one  representat4ye. 

I'istrict  No.  RO.    Shall  consist  of  the  counties  of  Cas«t  and  Saunders,  and  be  entitled  to  one  repreoentatiT*. 

I»lstrlct  No.  51.  Shall  consist  of  the  counties  of  Platte.  Colfax  and  Butler,  and  be  entitled  to  one  rtpr^ 
«entative. 

District  No.  63.    Shall  consist  of  the  counties  of  Fillmore  and  Clay,  and  be  entitled  to  one  representatiTV. 

ARTICLE  V. — EXECUTIVE   DEPARTMENT. 

Section  1.  [OflScers.] — ^The  executive  department  shall  consist  of  a  governor, 
lieutenant-governor,  secretary  of  state,  auditor  of  public  accounts,  treasurer,  superintend- 
-ent  of  public  instruction,  attorney -general,  and  commissioner  of  public  lands  and  build- 
ings, who  shall  each  hold  his  office  for  the  term  of  two  years  from  the  first  Thursday  after 
the  first  Tuesday  in  January  next  after  his  election,  and  until  his  successor  is  elected 
and  qualified  ;  Provided,  however,  that  the  first  election  of  said  officers  shall  be  held  on 
the  Tuesday  succeeding  the  first  Monday  in  November,  1876,  and  each  succeeding  elec- 
tion shall  be  held  at  the  same  relative  time  in  each  even  year  thereafter.  The  governor, 
secretary  of  state,  auditor  of  public  accounts,  and  treasurer,  shall  reside  at  the  seat  of 
government  during  their  terms  of  office,  and  keep  the  public  records,  books  and  papers 
there,  and  shall  perform  such  duties  as  may  be  required  by  law. 

Sec  2.  No  person  shall  be  elig^ible  to  the  office  of  governor,  or  lieutenant- 
governor,  who  shall  not  have  attained  to  the  age  of  thirty  years,  and  been  for  two  years 
next  preceding  his  election  a  citizen  of  the  United  States  and  of  this  state.  None  of 
the  officers  of  the  executive  department  shall  be  eligible  to  any  other  state  office  dur- 
ing the  period  for  which  they  shall  have  been  elected. 

Sec.  3.  The  treasurer  shall  be  ineligible  to  the  office  of  treasurer  for  two 
years  next  after  the  expiration  of  two  consecutive  terms  for  which  he  was  elected. 

Sec.  4.  [Election — Canvass;  contest.] — The  returns  of  every  election  for 
the  officers  of  the  executive  department  shall  be  sealed  up  and  transmitted  by  the  return- 
ing officers  to  the  secretary  of  state,  directed  to  the  speaker  of  the  house  of  representa- 
tives, who  shall,  immediately  after  the  organization  of  the  house,  and  before  proceeding 
to  other  business,  open  and  publish  the  same  in  the  presence  of  a  majority  of  each  house 
of  the  legislature,  who  shall,  for  that  purpose,  assemble  in  theliall  of  the  house  of  rep- 
resentatives. The  person  having  the  highest  number  of  votes  for  either  of  said  offices 
shall  be  declared  duly  elected ;  but  if  two  or  more  have  an  equal  and  the  highest  num- 
ber of  votes,  the  legislature  shall,  by  joint  vote,  choose  one  of  such  persons  for  said 
office.  Contested  elections  for  all  of  said  offices  shall  be  determined  by  both  houses  of 
the  legislature,  by  joint  vote,  in  such  manner  as  may  be  prescribed  by  law. 

Sec.  5.  All  civil  officers  of  this  state  shall  be  liable  to  impeachment  for 
any  misdemeanor  in  office. 

Sec.  6.  The  supreme  executive  power  shall  be  vested  in  the  governor, 
who  shall  take  care  that  the  laws  be  faithfully  executed. 

Sec.  7.  The  governor  shall,  at  the  commencement  of  each  session,  and  at  the  close 
of  his  term  of  office,  and  whenever  the  legislature  may  require,  give  to  the  legislature 
information  by  messag^e^  of  the  condition  of  the  state,  and  shall  recommend  such 
measures  as  he  shall  deem  expedient.  He  shall  account  to  the  legislature,  and  accom- 
pany his  message  with  a  statement  of  all  moneys  received  and  paid  out  by  him  from  any 
funds  subject  to  his  order,  with  vouchers,  and,  at  the  commencement  of  each  regular 
session,  present  estimates  of  the  amount  of  money  required  to  be  raised  by  taxation  for 
all  purposes. 

Sec.  8.  [Extra  session.] — The  governor  may,  on  extraordinary  occasions,  con- 
vene the  legislature  by  proclamation,  stating  therein  the  purpose  for  which  they  are 
convened,  and  the  legislature  shall  enter  upon  no  business  except  that  for  which  they 
were  called  together. 

Proclamation  caillnff  the  legislature  together  may  be  reyoked  before  legrinlatare  meets.    3,  418. 

Sec.  9.  [Proroguinff  Legislature.] — In  case  of  a  disagreement  between 
the  two  houses  with  respect  to  the  time  of  adjournment,  the  governor  may,  on  the  same 
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being  certified  to  him  by  the  house  first  moving  the  adjournment,  adjourn  the  legisla- 
ture to  such  time  as  he  thinks  proper,  not  beyond  the  first  day  of  the  next  regular  ses- 
«on. 

Sec.  10.  [Appointments.] — The  governor  shall  nominate,  and,  by  and  with 
the  advice  and  consent  of  the  senate  (expressed  by  a  majority  of  all  the  senators  elected 
voting,  by  yeas  and  nays),  appoint  all  officers  whose  offices  are  established  by  this  con- 
stitution, or  which  may  be  created  by  law,  and  whose  appointment  or  election  is  not 
otherwise  by  law  or  herein  provided  for;  and  no  such  officer  shall  be  appointed  or  elected 
by  the  legislature. 

Power  to  appoint  phjaidan  to  the  penltentlaiT  rested  in  goTemor.  7. 41.  Ooremor  appointa  ofBoera 
of  itate  institnUons.    18,  840  (25  N.  W.  842) 

Sec.  11.  In  case  of  a  vacancy  during  the  recess  of  the  senate,  in  any  office 
which  is  not  elective,  the  governor  shall  make  a  temporary  appointment  until 
the  next  meeting  of  the  senate,  when  he  shall  nominate  some  person  to  fill  such  office ; 
and  any  person  so  nominated,  who  is  confirmed  by  the  senate  (a  majority  of  all  the 
senators  elected  concurring  by  voting  yeas  and  nays),  shall  hold  his  office  during  the 
remainder  of  the  term,  and  until  his  successor  shall  be  appointed  and  qualified.  No 
person,  after  being  rejected  by  the  senate,  shall  be  again  nominated  for  the  same  office 
at  the  same  session,  unless  at  request  of  the  senate,  or  be  appointed  to  the  same  office 
daring  the  recess  of  the  legislature. 

Sec.  12.  The  governor  shall  have  power  to  remove  any  officer  whom  he 
may  appoint,  in  case  of  incompetency,  neglect  of  duty,  or  malfeasance  in  office,  and  he 
may  declare  his  office  vacant,  and  fill  the  same  as  herein  provided  in  other  cases  of 
vacancy. 

Sec  13.  The  governor  shall  have  the  power  to  grant  reprieves,  commutations 
and  pardons  after  conviction,  for  all  oflTenses,  except  treason  and  cases  of  impeach- 
ment, upon  such  conditions  and  with  such  restrictions  and  limitations  as  he  may  think 
proper,  subject  to  such  regulations  as  may  be  provided  by  law  relative  to  the  manner  of 
applying  for  pardons.  Upon  conviction  for  treason,  he  shall  have  power  to  suspend  the 
execution  of  the  sentence  until  the  case  shall  be  reported  to  the  legislature  at  its  next 
session,  when  the  legislature  shall  either  pardon  or  commute  the  sentence,  direct  the 
execution  of  the  sentence,  or  grant  a  further  reprieve.  He  shall  communicate  to  the 
legislature,  at  every  regular  session,  each  case  of  reprieve,  commutation,  or  pardon 
granted,  stating  the  name  of  the  convict,  the  crime  of  which  he  was  convicted,  the  sen- 
tence  and  its  date,  and  the  date  of  the  reprieve,  commutation  or  pardon. 

Sec.  14.  The  governor  shall  be  commahder-in-chief  of  the  military  and 
naval  forces  of  the  state  (except  when  they  shall  be  called  into  the  service  of  the  United 
States),  and  may  call  out  the  same  to  execute  the  laws,  suppress  insurrection,  and  repel 
invasion. 

Sec.  15.  [Veto  power.] — Every  bill  passed  by  the  legislature,  before  it  becomes 
a  law,  and  every  order,  resolution,  or  vote,  to  which  the  concurrence  of  both  houses  may 
be  necessary,  (except  on  questions  of  adjournment,)  shall  be  presented  to  the  governor. 
If  he  approve,  he  shall  sign  it,  and  thereupon  it  shall  become  a  law ;  but  if  he  do 
not  approve,  he  shall  return  it,  with  his  objections,  to  the  house  in  which  it  shall  have 
originateii,  which  house  shall  enter  the  objections  at  large  upon  its  journal,  and  proceed 
to  reconsider  the  bill.  If  then  three-fifths  of  the  members  elected  agree  to  pass  the 
aune,  it  shall  be  sent,  together  with  the  objections,  to  the  other  house,  by  which  it  shall 
likewise  be  reconsidered ;  and  if  approved  by  three-fifths  of  the  members  elected  to  that 
house,  it  shall  become  a  law,  notwithstanding  the  objections  of  the  governor.  In  all 
such  cases,  the  vote  of  each  house  shall  be  determined  by  yeas  and  nays,  to  be  entered 
upon  the  journal.  Any  bill  which  shall  not  be  returned  by  the  governor  within  five 
^ays  (Sunday  excepted),  after  it  shall  have  been  presented  to  him,  shall  become  a  law, 
in  like  manner  as  if  he  had  signed  it,  unless  the  legislature,  by  their  adjournment,  pre- 
vent its  return;  in  which  case  it  shall  be  filed,  with  his  objections,  in  the  office  of  the 
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secretary  of  state  within  five  days  after  such  adjournment,  or  become  a  hiw.  The  gov- 
ernor may  disapprove  any  item  or  items  of  appropriation  contained  in  bills  passed  by 
the  legislature,  and  the  item  or  items  so  disapproved  shall  be  stricken  therefrom,  unless 
re-passed  in  the  manner  herein  prescribed  in  cases  of  disapproval  of  bills. 

Bill  retained  by  proremor  more  than  three  d  lys  under  coostitation  of  1867  became  a  law  notwithstandlnt? 
soon  after  he  received  it  tb<f  legiHlatare  adjunrned  from  Meu-ch  29  to  May  30.  Adjoarnmeut  referred  to  is  an  ad- 
journment sine  dl*f.    11,  377  (9  N.  W.  477). 

Sec.  16.  [Vacancy;  succession.] — In  case  of  the  death,  impeachment  and 

notice  thereof  to  the  accused,  failure  to  qualify,  resignation,  absence  from  the  state,  or 

,  other  disability  of  the  governor,  the  powers,  duties,  and  emoluments  of  the  office  for  the 

residue  of  the  term,  or  until  the  disability  shall  be  removed,  shall  devolve  upon  the 

lieutenant-governor. 

S£C.  17.  The  lieutenant-governor  shall  be  president  of  the  senate,  and 
shall  vote  only  when  the  senate  is  equally  divided. 

Sfic.  18.  [Succession.] — If  there  be  no  lieutenant-governor,  or  if  the  lieuten- 
ant-governor, for  any  of  the  causes  specified  in  section  sixteen  of  this  article,  become  in- 
capable of  performing  the  duties  of  the  office,  the  president  of  the  senate  shall  act  as 
governor  until  the  vacancy  is  filled,  or  the  disability  removed ;  and  if  the  president  of 
the  senate  for  any  of  the  above  named  causes,  shall  become  incapable  of  performing 
the  duties  of  governor,  the  same  shall  devolve  upon  the  speaker  of  the  house  of  repre- 
sentatives. 

Sec.  19.  The  commissioner  of  public  lands  and  buildinf^s,  the  secretary 
of  state,  treasurer,  and  attorney-general,  shall  form  a  board*  which  shall  have  general 
supervision  and  control  of  all  the  buildings,  grounds  and  lands  of  the  state,  the  state 
prison,  asylums,  and  all  other  institutions  thereof  except  those  for  educational  purposes ; 
and  shall  perform  such  duties,  and  be  subject  to  such  rules  and  regulations,  as  may  be 
prescribed  by  law. 

Board  cannot  appoint  and  remore  officers  of  state  Instltntlons.  Instittitlon  for  blind  does  not  lie  withlD 
the  exception.    6,  290.    8ee  7,  4ft. 

Sec.  20.  If  the  oflBce  of  auditor  of  public  accounts,  treasurer,  secretary  of  state, 
attorney-general,  commissioner  of  public  lands  and  buildings,  or  superintendent  of 
public  instruction,  shall  be  vacated  by  death,  resignation,  or  otherwise,  it  shall  be 
the  duty  of  the  governor  to  fill  the  same  by  appointment;  and  the  appointee  shall  hold 
his  office  until  his  successor  shall  be  elected  and  qualified  in  such  manner  as  may  be  pro- 
vided by  law. 

Sec.  21.  An  account  shall  be  kept  by  the  oflScers  of  the  executive  depart- 
ment, and  of  all  the  public  institutions  of  the  state,  of  all  moneys  received  or 
disbursed  by  them  severally  from  all  sources,  and  for  every  service  performed,  and  a 
semi-annual  report  thereof  be  made  to  the  governor,  under  oath,  and  any  officer  who 
makes  a  false  report  shall  be  guilty  of  perjury,  and  punished  accordingly. 

Sec.  22.  The  oflScers  of  the  executive  department,  and  of  all  the  public  in- 
stitutions of  the  state,  shall,  at  least  ten  days  preceding  each  regular  session  of  the  legis- 
lature, severally  report  to  the  governor,  who  shall  transmit  such  reports  to  the 
legislature,  together  with  the  reports  of  the  judges  to  the  supreme  court,  of  defects  in 
the  constitution  and  laws,  and  the  governor,  or  either  house  of  the  legislature,  may.  at 
any  time,  require  information  in  writing,  under  oath  from  the  officers  of  the  executive 
department,  and  all  officers  and  managers  of  state  institutions,  upon  any  subject  relat- 
ing to  the  condition,  management,  and  expenses  of  their  respective  offices. 

Sec.  23.  There  shall  be  a  seal  of  the  state,  which  shall  be  called  the  "  Great 
seal  of  the  State  of  Nebraska,"  which  shall  be  kept  by  the  secretary  of  state,  and  used 
by  him  officially,  as  directed  by  law. 

Sec.  24.  The  salaries  of  the  governor,  auditor  of  public  accounts  and  treasurer 
shall  be  two  thousand  five  hundred  ($2,500)  dollars  each  per  annum,  and  of  the  secre- 
tary of  state,  attorney-general,  superintendent  of  public  instruction,  and  commissioner 
of  public  lands  and  buildings,  shall  be  two  thousand  (S2,000)  dollars  each  per  annum. 
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The  lieutenant-governor  shall  receive  twice  the  compensation  of  a  senator,  and  after  the 
adoption  of  this  constitution  they  shall  not  receive  to  their  own  use  any  fees,  costs, 
interest  upon  public  moneys  in  their  hands  or  under  their  control,  perquisites  of  ofhce 
or  other  compensation,  and  all  fees  that  may  hereafter  be  payable  by  law,  for  services 
performed  by  an  officer,  provided  for  in  this  article  of  the  constitution,  shall  be  paid  in 
advance  into  the  state  treasury.  There  shall  be  no  allowance  for  clerk  hire  in  the  offices 
of  the  superintendent  of  public  instruction  and  attorney-general. 

Office  of  auditor  and  commiroionerof  pnbllc  lands  andbnildinfin'  might  be  held  by  one  person  nntilJan.  1, 
1877.  9. 4e6  (4N.  W.  7S).  Secretary  of  state  may  hold  ofQce  of  adjutant-general  and  draw  salary  appropriated 
therefor  by  the  legislature.  4, 24).  All  fees  earned  or  collected  by  auditor  belong  to  the  stnte,  and  certain  f»e« 
reeetred  from  Insuninee  companies  are  no  exception.  19, 175  (10  N.  W.  70S).  "Clerk  "  has  its  common  law  mean- 
log.  and  It  does  not  Include  deputy  or  stenographer.    96,  669  (41 N.  W.  043) . 

SBa  25.  The  officers  mentioned  in  this  article  shall  give  bonds  in  not  less 
than  double  the  amount  of  money  that  may  come  into  their  hands,  and  in  no  case  in 
lees  than  the  sum  of  fifty  thousand  dollars,  with  such  provisions  as  to  sureties  and  the 
approval  thereof,  and  for  the  increase  of  the  penalty  of  such  bonds  as  may  be  pre- 
scribed by  law. 

Sec.  26.  No  other  execotiTe  state  office  shall  be  continued  or  created, 
and  the  duties  now  devolving  upon  officers  not  provided  for  by  this  constitution  shall  be 
performed  by  the  officers  herein  created. 

Dost  not  prohibit  appointment  of  deputies  by  state  officers.  96, 663  (41 N.  W.  6494.  Office  of  adjutant- 
«eMnl  not  an  execntlTe  olBce.    4, 24S.    Office  of  land  commissioner  continued.    9, 468  (4  N.  W.  72). 

ABTICLE  VI. — THE  JUDICIAL  DEPAKTMENT. 

SEcnoif  1.  The  Judicial  power  of  this  state  shall  be  vested  in  a  supreme 
eonrt,  district  courts,  county  courts,  justices  of  the  peace,  police  magistrates,  and  in  such 
other  courts  inferior  to  the  district  courts  as  may  be  created  by  law  for  cities  and  incor- 
porated towns. 

SEa  2.  The  "supreme  court  shall  consist  of  three  judges,  a  majority  of  whom 
shall  be  necessary  to  form  a  quorum,  or  to  pronounce  a  decision.  It  shall  have  original 
jurisdiction  in  cases  relating  to  the  revenue,  civil  cases  in  which  the  state  shall  be  a 
party,  mandamus,  quo  warranto,  habeas  corpus,  and  such  appellate  jurisdiction  as  may 
be  provided  by  law. 

Procees  may  be  issued  by  supreme  eonrt  for  a  defendant  any  wliere  in  the  state  in  a  aoo  wMrruoto  case 
18, 4H  (44  N.  W.  471).  Does  not  gire  court  orlf^nal  equitable  Jurisdiction  In  a  criminal  case.  95. 647  (41  N  w' 
3«).  HaTe  Jnrisdiction  in  action  by  state  to  wind  up  a  banlc.    98,  682  (44  N.  W.  M8). 

Sec.  3.  At  least  two  terms  of  the  supreme  court  shall  be  held  each  year  at  the 
seat  of  govemroeot. 

Sec  4.  The  Judg^es  of  the  supreme  court  shall  be  elected  by  the  electors  of 
the  state  at  large,  and  their  terms  of  office,  except  of  those  chosen  ^t  the  first  elec- 
tioD,  as  hereinafter  provided,  shall  be  six  years. 

8ec  5.  The  judges  of  the  supreme  court  shall  immediately  after  the  first  eleo- 
tioo  under  this  constitution,  be  classified  by  lot,  so  that  one  shall  hold  his  office  for 
ihe  term  of  two  years,  one  for  the  term  of  four  years,  and  one  for  the  term  of  six  years. 

Sec.  6.  The  judge  of  the  supreme  court  having  the  shortest  term  to  serve,  not 
hdding  his  office  by  appointment  or  election  to  fill  a  vacancy,  shall  be.the  chief  jus- 
tleC)  and  as  such  shall  preside  at  all  terms  of  the  supreme  court ;  and  in  case  of  his 
absence,  the  judge  having  in  like  manner  the  next  shortest  term  to  serve  shall  preside 
in  bis  stead. 

Sec.  7.  No  person  shall  be  eligible  to  the  office  of  judge  of  the  supreme 
court  unless  he  shall  be  at  least  thirty  years  of  age,  and  a  citizen  of  the  United  States ; 
nor  unless  he  shall  have  resided  in  this  state  at  least  three  years  next  preceding  his 
election. 

SEa  8.  There  shall  be  appointed  by  the  supreme  Court  a  reporter,  who 
flhaU  also  act  as  clerk  of  the  supreme  court,  and  librarian  of  the  law  and  miscellaneous 
library  of  the  state,  whose  term  of  office  shall  be  four  years,  unless  sooner  removed  by 
5 
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the  court,  whose  salary  shall  be  fixed  by  law,  not  to  exceed  fifteen  hundred  dollars  per 
annum.     The  copyright  of  the  state  reports  shall  forever  belong  to  the  state. 

Sec.  9.  The  district  courts  shall  have  both  chancery  and  common  law  jur- 
isdiction,  and  such  other  jurisdiction  as  the  legislature  may  provide,  and  the  judges 
thereof  may  admit  persons  charged  with  felony  to  a  plea  of  guilty,  and  pass  such  sen- 
tence as  may  be  prescribed  by  law.* 

District  conrt  friven  both  equity  and  common  law  Jnritdtctlon.  6,86.  If  the  Iwlslature  confer*  a  rl|?ht 
upon  any  citizen,  and  provides  no  special  tribunal  for  its  enforcement.  Jurisdiction  to  enforce  the  same  derolvefl 
upon  the  dlHtrlct  court.    13,  SOS  (U  N.  W.  394). 

Sec.  10.  The  state  shall  be  divided  into  six  Judicial  districts,  in  each  of  which  shall  be  elected  by  the  elect- 
ors thereof,  one  Judge,  who  shall  be  Judge  of  the  district  court  therein,  and  whose  term  of  oflBce  shall  be  four 
years. 

Until  otherwise  provided  by  law,  said  districts  shall  be  as  follows: 

First  District— The  counties  of  Kichardson,  Johnson,  Pawnee,  Gage,  Jefferson,  Saline,  Thayer.  Clay.  Niiok- 
olls  and  Fillmore. 

Second  District.    The  counties  of  Nemaha,  Otoe,  Cass  and  Lancaster. 

Third  District.    The  counties  of  Doufflas.  Sarpy,  Washington  and  Burt.  • 

Fourth  DistHct.  The  counties  of  Saunders,  Dodge,  Butler,  Colfax,  Platte,  Polk,  Merrick,  Hamilton,  York. 
Seward.  Hall  and  Howard. 

Fifth  District.  The  counties  of  Buffalo,  Adams,  Webster.  Franklin.  Harlan,  Kearney.  Phelps.  Gospe-. 
Furupj*.  Hitchcock,  Dundy,  Chase,  Cheyenne,  Keith,  Lincoln,  Dawson,  Sherman,  Red  Wiliow,  Frontier,  and  tJie 
unorganised  territory  west  of  said  district. 

Sixth  District.  The  counties  of  Cuinlnflr.  Dakota,  Dixon,  Cedar,  Wayne.  Stanton,  Madison,  Boone,  Pierce, 
Knox,  Antelope,  Holt,  Greeley,  Valley,  and  the  unorganised  territory  west  of  said  district. 

Unorganized  territory  attached  to  a  county  for  "election.  Judicial  and  revenue"  purposes  is,  for  such  pur- 
poses, a  part  of  such  county,  and  the  district  court  sitting  in  that  county  ha*  Jupisdictlon  over  crimes  committed 
in  said  unorganized  territory.    12,  880  (11  N.  W.  4M). 

Sec.  11.  The  leg^islature,  whenever  two-thirds  of  the  members  elected  to  each 
house  shall  concur  therein,  may,  in  or  after  the  year  one  thousand  eight  hundred  and 
eighty,  and  not  oftener  than  once  in  every  four  years,  increase  the  number  of  judges 
of  the  district  courts,  and  the  judicial  districts  of  the  state.  Such  districts  shall 
be  formed  of  compact  territory,  and  bounded  by  county  lines ;  and  such  increase,  or  any 
change  in  the  boundaries  of  a  district,  shall  not  vacate  the  office  of  any  judge. 

Legislature  may  provide  additional  Judge  or  Judgesfordlstrict^  when  needed.  18,416  (25  N.W.  585).  Power 
of  the  legislature  to  increase  the  number  of  Judges  in  one  district  does  not  exhaust  the  power  of  increosingr  in  rab- 
sequent  years  in  other  districts.    SI,  650  (83  N.  W.  426). 

Sec.  12.    The  Judg^es  of  the  district  courts  may  hold  courts  for  each  other, 

and  shall  do  so  when  required  by  law. 

See  14,  5ft0  (17  N.  W.  117).  Power  of  district  Judge  to  hold  court  in  district  other  than  that  for  which  b« 
was  elected  d6es  not  depend  upon  any  condition  except  the  consent  of  tilie  proper  Judge.    8,  4S4  (1  N.  W.  454). 

Sec.  13.  The  judges  of  the  supreme  and  district  courts  shall  each  receive  a 
salary  of  $2,500  per  annum,  payable  quarterly. 

Sec.  14.  No  judge  of  the  supreme  or  district  courts  shall  receive  any  otlier 
compensatioiif  perquisite  or  benefit  for  or  on  account  of  his  office  in  any  form 
whatsoever,  nor  act  as  attorney  or  counselor-at-law,  in  any  manner  whatever ;  nor  shall 
any  salary  be  paid  to  any  county  judge. 

Sec.  16..  There  shall  be  elected  in  and  for  each  organized  county,  one  judg^e^ 
who  shall  be  judge  of  the  COimty  court  of  such  county,  and  whose  term  of  office 
diall  be  two  years. 

This  term  cannot  be  shortened  by  the  legislature.    16,  568  (20  N.  W.  875). 

Sec.  16.  County  courts  shall  be  courts  of  record,  and  shall  have  original 
jurisdiction  ip  all  matters  of  probate,  settlements  of  estates  of  decea?ed  persons, 
appointment  of  guardians  and  settlement  of  their  accounts,  in  all  matters  relating  to 
apprentices ;  and  such  other  jurisdiction  as  may  be  given  by  general  law.  But  they 
shall  not  have  jurisdiction  in  criminal  cases  in  which  the  punishment  may  exceed  six 
months  imprisonment,  or  a  fine  of  over  five  hundred  dollars ;  nor  in  actions  in  which 
title  to  real  estate  is  sought  to  be  recovered,  or  may  be  drawn  in  question ;  nor  in 
actions  on  mortgages  or  contracts  for  the  conveyance  of  real  estate ;  nor  in  civil  actions 
where  the  debt  or  sum  claimed  shall  exceed  one  thousand  dollars. 

.\11  provision  applicable  to  courts  of  record  applicable  to  county  courts.  12, 160  (10  N.  W.  536».  Hare  no 
jurlRdictlon  over  election  contest  in  city  on  internal  iinproveraents.  13,  •iQH  (14  N.  W.  394).  Statute  which  an- 
tkprized  district  courts  to  distPlbute  estates  of  decedents  was  not  in  conflict  with  this  section.  12,  280  (11  N.  W. 
:(1^).  Connty  Judfres  and  Jastices  have  Jurisdiction  to  recoyer  back  money  paid  upon  the  purchase  of  real  estate. 
20,  50  (28  N.  W.  847). 

*See  act  changing  Judicial  districts,  post,  chap.  8. 
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Sec.  17.  Appeals  to  the  district  courts  from  the  judgments  of  county 
courts  shall  be  allowed  in  all  criminal  cases,  on  application  of  the  defendant ;  and  in  all 
civil  cases,  on  application  of  either  party,  and  in  such  other  cases  as  may  be  provided 
by  law. 

Sec.  18.  Justices  of  the  peace  and  police  mas^istrates  shall  be 
elected  in  and  for  such  districts*  and  have  and  exercise  such  jurisdiction  as  may 
be  provided  by  law;  Provided,  That  no  justice  of  the  peace  shall  have  jurisdiction  of 
any  civil  case  where  the  amount  in  controversy  shall  exceed  two  hundred  dollars ;  nor 
in  a  criminal  case  where  the  punishment  may  exceed  three  months  imprisonment,  or  a 
fine  of  over  one  hundred  dollars;  nor  in  any  matter  wherein  the  title  or  boundaries  of 
land  may  be  in  dispute. 

Justices  of  the  peace  must  hold  office  In  and  for  the  precincts  for  which  they  are  elected.  4, 418,  Have  jur- 
MletloB  to  recover  back  money  paid  on  purchase  of  real  estate,    90,  60  (38  N.  W.  847). 

Sec.  19.  All  laws  relating  to  courts  shall  be  general  and  of  uniform  opera- 
tion, and  the  organization,  jurisdiction,  powers,  proceedings  and  practice  of  all  courts 
of  the  same  class  or  grade,  so  far  as  regulated  by  law  and  the  force  and  effect  of  the 
proceedings,  judgments  and  decrees  of  such  courts  severally  shall  be  uniform. 

aane  (37X.  w.6."i7). 

Sec,  20.  All  officers  provided  for  in  this  article  shall  hold  their  offices  until 
their  successors  shall  be  qualified,  and  they  shall  respectively  reside  in  the  district, 
county  or  precinct  for  which  they  shall  be  elected  or  appointed.  The  terms  of  office 
of  all  such  officers,  when  not  otherwise  prescribed  in  this  article,  shall  be  two  years.  All 
officers,  when  not  otherwise  provided  for  in  this  article,  shall  perform  such  duties  and 
receive  such  compensation  as  may  be  provided  by  law. 

SEa  21.  In  case  the  office  of  any  judge  of  the  supreme  court,  or  of  any  district 
court,  shall  become  vacant  before  the  expiration  of  the  regular  term  for  which  he 
was  elected,  the  vacancy  shall  be  filled  by  appointment  by  the  governor,  until  a  succes- 
sor shall  be  elected  and  qualified,  and  such  successor  shall  be  elected  for  the  unexpired 
term  at  the  first  general  election  that  occurs  more  than  thirty  days  after  the  vacancy 
shall  have  happened.  Vacancies  in  all  other  elective  offices  provided  for  in  this  article, 
shall  be  filled  by  election,  but  when  the  unexpired  term  does  not  exceed  one  year  the 
vacancy  may  be  filled  by  appointment,  in  such  manner  as  the  legislature  may  provide. 

Sec.  22.  The  state  may  sue  and  be  sued,  and  the  legislature  shall  provide 
by  law,  in  what  manner  and  in  what  courts  suits  shall  be  brought 

state  cannot  be  sued  antil  after  auditor  refuses  to  adjust.    8,  219.    7, 108.  « 

Sec.  23.  The  several  judges  of  the  courts  of  record  shall  have  such  jurisdiC" 
tlon  at  etiami^evis  as  may  be  provided  by  law. 

J«dge«  of  district  coarts  as  each  have  no  Inherent  Judicial  avthorltj  at  chambers.  7, 886.  Legislators 
fn  confer  anthority  on  district  Judges  to  confirm  sales  In  vacation.    18,  288  (18  N.  W.  218). 

Sec.  24.  All  process  shall  run  in  the  name  of  '*  The  State  of  Nebraska,"  and 
all  prosecutions  shall  be  carried  on  in  the  name  of  '*  The  State  of  Nebraska." 

The  words  "The  People  of  the  State  of  NebraRka."  after  the  proper  caption  and  before  the  name  of  the 
offlctfrdid  not  InTalldate  the  writ.  13,  882  (14  N.  W.  170).  Information  whose  caption  Is  "  The  State  of  N*- 
bmta"  is  safRdent.  94, 101-2  (88  N.  W.  86).  Process  for  the  pnnlshment  of  a  yiolation  of  a  city  ordinance 
uottid  mn  la  the  name  of  the  state.    4,101. 

ARTICLE  Vn. — WRIGHTS  OP  SUFFRAGE. 

Section  1.  [Electors.] — Every  male  person  of  the  age  of  twenty-one  years  or 
upwards,  belonging  to  either  of  the  following  classes,  who  shall  have  resided  in  the  state 
«x  months,  and  in  the  county,  precinct  or  ward,  for  the  term  provided  by  law,  shall  be 
an  elector.  First.  Citizens  of  the  United  States.  Second,  Persons  of  foreign  birth 
who  shall  have  declared  their  intention  to  become  citizens  conformably  to  the  laws  of 
the  United  States,  on  the  subject  of  naturalization,  at  least  thirty  days  prior  to  an 
election. 

Law  reqniringr.Toter  to  re^ster  on  one  of  fonr  dAys.the  last  belnpr  ten  days  before  election,  and  nnless  so 
resistered  diM]aalifled.  is  void.  98,  271  (34  Ni^W.  409).  Winnebago  Indians  hold  not  to  be  entitled  to  vote.  S8, 
•8i(44K.  W.4T1). 
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Sec.  2.  No  person  shall  be  qualified  to  vote  who  is  non  compos  rtierdUy  or 
-whohas  been  convicted  of  treason  or  felony  under  the  law  of  the  state,  or  of  the  United 
States,  unless  restored  to  civil  rights. 

nnt  conviction  of  a  misdemeanor  merely  does  not  disqualify  a  person  from  voting  or  holding  office.  10^ 
848  (4  N.  W.1019). 

Sec.  3.  Every  elector  in  the  actual  military  service  of  the  United 
States,  or  of  this  state,  and  not  in  the  regular  army,  may  exercise  the  right  of  su&age 
at  such  place,  and  under  such  regulations  as  may  be  provided  by  law. 

Sec.  4.  No  soldier,  seaman,  or  marine  in  the  army  and  navy  of  the  United 
States,  shall  be  deemed  a  resident  of  the  state  in  consequence  of  being  stationed 
therein. 

Sec  5.  Electors  shall  in  all  cases,  except  treason,  felony,  or  breach  of  the 
peace,  be  privileg^ed  from  arrest  during  their  attendance  at  elections,  and  going  to 
and  returning  from  the  same,  and  no  elector  shall  be  obliged  to  do  military  duty  on  the 
days  of  election,  except  in  time  of  war  and  public  danger. 

Sec.  6.    All  votes  shall  be  by  ballot. 

ARTICLE  VnL — EDUCATION, 

Section  1.  The  governor,  secretary  of  state,  treasurer,  attorney-general,  and  com- 
missioner of  public  lands  and  buildings  shall,  under  the  direction  of  the  legislature^ 
constitute  a  board  of  commissioners  for  the  sale,  leasing,  and  general  management 
of  all  lands  and  funds  set  apart  for  educational  purposes,  and  for  the  investment 
of  school  funds  in  such  manner  as  may  be  prescribed  by  law. 

Sec.  2.  All  lands,  money,  or  other  property  granted,  or  bequeathed,  or  in  any 
manner  conveyed  to  this  state  for  educational  purposes,  shall  be  used  and  ex- 
pended in  accordance  with  the  terms  of  such  grant,  bequest,  or  conveyance. 

Sec.  3.  The  following  are  hereby  declared  to  be  perpetual  funds  for  common 
school  purposes,  of  which  the  annual  interest  or  income  only  can  be  appropriated,  to- 
wit :  Fird,  Such  per  centum  as  has  been,  or  may  hereafter  be  granted  by  congress  on 
the  sale  of  lands  in  this  state.  Second,  AH  moneys  arising  from  the  sale  or  leasing  of 
sections  number  sixteen  and  thirty-six  in  each  township  in  this  state,  and  the  lands  se- 
lected, or  that  may  be  selected  in  lieu  thereof.  Third,  The  proceeds  of  all  lands  that 
have  been,  or  may  hereafter  be  granted  to  this  state,  where,  by  the  terms  and  con- 
ditions of  such  grant,  the  same  are  not  to  be  otherwise  appropriated.  Fourth  The  net 
prodbeds  of  lands  and  other  property  and  effects  that  may  come  to  the  state,  by  escheat 
or  forfeiture,  or  from  unclaimed  dividends,  or  distributive  shares  of  the  estates  of  de- 
ceased persons.  Fifth,  All  moneys,  stocks,  bonds,  lands,  and  other  property  now  de- 
longing  to  the  common  school  fund. 

Sec.  4.  [Temporary  fund.] — All  other  grants,  gifts  and  devises  that  have 
been,  or  may  herealter  be  made  to  this  state,  and  not  otherwise  appropriated  by  the 
terms  of  the  grant,  gift,  or  devise,  the  interest  arising  from  all  the  funds  mentioned  in 
the  preceding  section,  together  with  all  the  rents  of  the  unsold  school  lands,  and  such 
other  means  as  the  legislature  may  provide,  shall  be  exclusively  applied  to  the  support 
and  maintenance  of  common  schools  in  each  school  district  in  the  state. 

Sec.  5.  All  fineSf  penalties^  and  license  moneys  arising  under  the  general 
laws  of  the  state,  shall  belong  and  be  paid  over  to  the  counties,  respectively,  where  the 
same  may  be  levied  or  imposed,  and  all  fines,  penalties,  and  license  moneys  arising  un- 
der the  rules,  by-laws,  or  ordinance  of  cities,  villages,  towns,  precincts,  or  other  munici- 
pal sub-division  less  than  a  county,  shall  belong  and  be  paid  over  to  the  same  respect- 
ively. All  such  fines,  penalties,  and  license  moneys  shall  be  appropriated  exclusively  to 
the  use  and  support  of  common  schools  in  the  respective  sub-divisions  where  the  same 
may  accrue. 

Belong  to  school  fund  of  the  city.  8, 162.  8,  83.  9,  404  (2  N.  W.  S77).  All  license  moneys  belong  to  the 
•choolfund.    17,  219  (22  N.  W.  458).    Portions  of  several  school  districts  within  limits  of  Tillage;  mMadsuDVb 
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f(M  to  compel  treasanr  to  distribiite  amons  them  equally— money  rooelTed  for  liquor lioeiiMt.  SB,  288.  All  flne«« 
peoaltJee  and  Ucenae  money  arising  under  the  fceneral  laws  of  the  state  mnet  be  paid  over  to  the coontlee  respect* 
iret^  where  the  same  la  lovied  or  Imposed  for  the  support  of  the  common  schools  of  sneh  coaotles.  14,  479  (16  N, 
W.  767).  Where  there  are  several  school  districts  in  a  monlcipality  license  money  shall  be  divided  between  them. 
S8, 2S8  (44  N.  W.  IM).  Money  for  Uqnor  license  issaed  by  county  board  belongs  to  schools  of  whole  county,  not 
to  dls^lct  where  llqnors  are  sold.    2»,  860  (46  N.  W.  6»4). 

Sec.  6.  The  legislature  shall  provide  for  the  free  instruction  in  the  commoa 
Schools  of  this  state  of  all  persons  between  the  ages  of  five  and  twenty-one  years. 

19, 360  (11  N.  W.  855). 

Sbc.  7.  Provisions  shall  be  made  by  general  law  for  an  equitable  distribution 
of  the  income  of  the  fund  set  apart  for  the  support  of  the  common  schools,  amone 
the  several  school  districts  of  the  state,  and  no  appropriation  shall  be  made  from  said 
fiind  to  any  district  for  the  year  in'which  school  is  not  maintained  at  least  three  months. 

Bents  of  unsold  school  lands  shall  be  applied  to  support  of  common  schools  throQffhont  thestate,  and  wnk 
be  Tfsted  in  a  permanent  sehool  fnnd.    5, 104. 

Ssa  8.  University,  agricultural  college,  common  school,  or  other  lands^  which 
are  now  held,  or  may  hereafter  be  acquired  by  the  state  for  educational  pur« 
poseSy  shall  not  be  sold  for  less  than  seven  dollars  per  acre,  nor  less  than  the  ap* 
praised  value. 

Bbc  9.  All  ftinds  belonging  to  the  state  for  educational  purposes,  the 
interest  and  income  whereof  only  are  to  be  used,  "shall  be  deemed  trust  funds  held  by 
the  state,  and  the  state  shall  supply  all  losses  thereof  that  may  in  any  manner  accrue, 
80  that  the  same  shall  remain  forever  inviolate  and  undiminished ;  and  shall  not  be 
invested  or  loaned  except  on  United  States  or  state  securities,  or  registered  county  bonds 
of  this  state ;  and  such  funds,  with  the  interest  and  income  thereof,  are  hereby  solemnly 
pledged  for  the  purposes  for  which  they  are  granted  and  set  apart,  and  shall  not  be 
transferred  to  any  other  fund  for  other  uses. 

Sec.  10.  The  general  government  of  the  university  of  Nebraska  shall,  under 
the  direction  of  the  legislature,  be  vested  in  a  board  of  six  region ts^  to  be  styled  the 
board  of  regents  of  the  university  of  Nebraska,  who  shall  be  elected  by  the  electors  of 
the  state  at  large,  and  their  term  of  office,  except  those  chosen  at  the  first  election,  as 
hereinafter  provided,  shall  be  six  years.  Their  duties  and  powers  shall  be  prescribed 
by  law ;  and  they  shall  receive  no  compensation,  but  may  be  reimbursed  their  actual 
expenses  incurred  in  the  discharge  of  their  duties. 

Can  onlj  dispose  of  endowment  fund  as  appropriated  by  lefdslatnre.    17, 812  (S4  N.  W.  808). 

Sbc.  11.  No  sectarian  instruction  shall  be  allowed  in  any  school  or  in- 
stitution supported  in  whole  or  in  part  by  the  public  funds  set  apart  for  educational 
porpoees ;  nor  shall  the  state  accept  any  grant,  conveyance,  or  bequest  of  money,  lands 
or  other  property,  to  be  used  for  sectarian  purposes. 

Sec.  12.  The  legislature  may  provide  by  law  for  the  establishment  of  a  school 
or  schools  for  the  safe  keeping,  education,  employment  and  reformation  of  all 
children  under  the  age  of  sixteen  years,  who,  for  want  of  proper  parental  care,  or  other 
cause,  are  growing  up  in  mendicancy,  or  crime. 

ARTICLE  IX. — REVENUE  AND  FINANCE. 

Section  1.  The  legislature  shall  provide  such  revenue  as  may  be  needful,  by 
levying  a  tax  by  valuation,  so  that  every  person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her,  or  its  property  and  franchises,  the  value  to  be  ascer- 
Ubed  in  such  manner  as  the  legislature  shall  direct,  and  it  shall  have  power  to  tax 
peddlers,  auctioneers,  brokers,  hawkers,  commission  merchants,  showmen,  jugglers,  inn- 
keepers, liquor  dealers,  toll  bridges,  ferries,  insurance,  telegraph  and  express  interests  or 
business,  venders  of  patents,  in  such  manner  as  it  shall  direct  by  general  law,  uniform 
u  to  the  class  upon  which  it  operates. 

Liqaor  license  not  a  tax.  11,  656  (10  N.  W.  4S1).  Tax  must  be  by  vnluation.  Board  of  eqaaliiatlon  can 
not  add  fift.y  per  cent  to  the  aeseraed  vaine  of  property.  6,  fi«4.  Powprof  taxation  not  limited  to  the  objects  or 
<1ueee  enamerated.  4,  S39.  Levy  of  land  road  tax  at  $4.00  per  quarter  section  to  be  paid  or  worked  out  la 
▼aUd.    4, 305.    Act  of  Febniary  20, 1879,  relating  to  the  repayment  of  taxes  levied  on  school  lande,  the  legal  tltla 
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of  ^hlch  is  In  th&  state.  Is  not  in  conflict  with  the  constltntion.  19,  858  (11  N.  W.  4«0,  542,  856).  Section  17  of 
Revenae  act  of  1809,  proTidinK  'or  taxation  of  the  stock  of  corporations,  was  not  in  conflict  with  this  mcfion. 
18,  201  (10  N.  W.  714).  This  does  not  prohibit  the  taxings  of  a  Jary  fee  aRalnsc  the  defeated  party.  17.  8S4  (22  N. 
W.  772) .   aties  may  impose  occupation  tax  on  insurance  business.   25,  85  (41 N.  W.  140).   See  10,  68  (4  N.  W.  9eS). 

Sec.  2.  The  property  of  thef  state,  counties  and  municipal  corporations,  both 
real  and  personal,  shall  be  exempt  from  taxation,  and  such  other  property  as  may  be 
used  exclusively  for  agricultural  and  horticultural  societies,  for  school,  religious,  ceme- 
tery and  charitable  purposes,  may  be  exempted  from  taxation^  but  such  exeroption» 
shall  be  only  by  general  law.  In  the  assessment  of  all  real  estate  encumbered  by  public 
easement,  any  depreciation  occasioned  by  such  easement  may  be  deducted  in  the  valua- 
tion of  such  property.  The  legislature  may  provide  that  the  increased  value  of  lands, 
by  reason  of  live  fences,  fruit  and  forest  trees  grown  and  cultivated  thereon,  shall  not 
be  taken  into  accouut  in  the  assessment  thereof. 

Act  exempttnf?  from  taxation  property  to  the  valueof  $100.00  for  every  <icre  of  fruit  trees  oultlTated  nncon> 
stttutional.    7,  230. 

Sec.  3.  The  right  of  redemption  from  all  sales  of  real  estate,  for  the 
DOD-payment  of  taxes  or  special  assessments  of  any  character  whatever,  shall  exist  in 
fevor  of  owners  and  persons  interested  in  such  real  estate  for  a'period  of  not  less  than 
two  years  from  such  sales  thereof;  Provided,  That  occupants  shall  in  all  cases  be  served 
with  personal  notice  before  the  time  of  redemption  expires. 

Where  party  redeems  and  pays  penalty  without  the  prescribed  notice,  such  redemption  is  voluntary,  and 
he  cannot  recover  penalty.  14,  45  (14  N.  W.  687).  Notice  not  necessary  before  bringing  suit  to  enforce  lien.  90, 
846  (80  N.  W.  251). 

Sec.  4.  The  legislature  shall  have  no  power  to  release  or  discharge  any  county, 
city,  township,  town  or  district  whatever,  or  the  inhabitants  thereof,  or  any  corporatipn, 
or  the  property  therein,  from  their  or  its  proportionate  share  of  taxes  to  be  levied  for 
state  purposes,  or  due  any  municipal  corporation,  nor  shall  commutation  for  such  taxes 
be  authorized  in  any  form  whatever. 

legislature  cannot  authorize  sale  of  tax  certificates  for  less  than  amount  due  thereon  if  land  win  bring  it. 
17,  46(22  N.  W.  114).    8eelO,68(4N.  W.  968). 

Sec.  5.  County  authorities  shall  never  assess  taxes  the  aggregate  of  which 
shall  exceed  one  and  a  half  dollars  per  one  hundred  dollars  valuation,  except  for  the 
payment  of  indebtedness  existing  at  the  adoption  of  this  constitution,  unless  authorized 
by  a  vote  of  the  people  of  the  county. 

County  board  cannot  include  in  their  estimate  or  levy  taxes  in  excess  of  amount  fixed  by  law,  to  pay  sncb 
warrants  as  were  not  paid  out  of  former  levies.  14,  28  (14  N.  W.  801).  See  19,  256  (11  N.  W.  307) ;  97.  786  (43  N. 
W.114<). 

Sec.  6.  The  legislature  may  vest  the  corporate  authorities  of  cities,  towns,  and 
villages,  with  power  to  make  local  improvements  by  special  assessment,  or  by  special 
taxation  of  property  benefitted.  For  all  other  corporate  purposes,  all  municipal 
corporations  may  be  vested  with  authority  to  assess  and  collect  taxes,  but  such 
taxes  shall  be  uniform  in  respect  to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same. 

Does  not  prevent  legislature  from  conferrlnp:  the  same  power  on  other  corporations  not  named.  8, 134.  8» 
127.  special  as8eBt<ment6  can  only  be  levied  wpon  property  specially  benofltted  and  only  to  the  extent  of  the  ben- 
efits. 11,  37  (7  N.  W.  789).  A  statute  authorising:  the  levy  of  an  assessment  for  the  purpose  of  fj^rading  streets, 
apart  to  be  collected  abutting  thereon,  is  valid.  4,846.  Certain  taxes  held  in  conflict  with  and  void.  11,  SO 
(7  N.  W.  861).    See  S2,  4«8  (85  N.  W.  228);  27,  4.'J9  (48  N.  W.  257). 

Sec.  7.  Private  property  shall  not  be  liable  to  be  taken  or  sold  for  the  pay- 
ment of  the  corporate  debts  of  municipal  corporations.  The  legislature  shall  not  impose 
taxes  upon  municipal  corporations,  or  the  inhabitants  or  property  thereof,  for  corporate 
purposes. 

Sec.  8.  The  legislature  at  its  first  session  shall  provide  by  law  for  the  fiindingr 
of  all  outstanding  warrants  and  other  indebtedness  of  the  state,  at  a  rate  of  inter- 
est not  exceeding  eight  per  cent  per  annum. 

Intended  to  provide  for  the  payment  of  existing  state  indebtedness.    6,  513. 

Sec.  9.  The  legislature  shall  provide  by  law  that  all  claims  upon  the  treas- 
ury shall  be  examined  and  adjusted  by  the  auditor  and  approved  by  the  .secretary  of 
State  before  any  warrant  for  the  amount  allowed  shall  be  drawn ;  Provided,  That  a 
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party  aggrieved  by  the  decision  of  the  auditor  and  secretary  of  stafce  may  appeal  to 
district  court. 

Applle*  to  an  daims  on  la^asnrer  vbettaer  made  on  speolflc  appropriations  or  not.  22,  44  (33  N.  W.  711). 
SMiote  to  See.  ti.  Art.  III.,  cltiiig  14,  444  (16  N.  W.  481). 

ARTICLE  X. — COUNTIEa 

Section  1.  No  new  coonty  shall  be  formed  or  established  by  the  legislature 
which  will  reduce  the  county  or  counties,  or  either  of  them,  to  a  less  area  than  four 
hoodred  square  miles,  nor  shall  any  county  be  formed  of  a  less  area.' 

Sec.  2.  No  county  shall  be  divided^  or  have  any  part  stricken  therefrom 
without  first  submitting  the  question  to  a  vote  of  the  people  of  the  county,  nor  unless  a 
majority  of  all  the  legal  voters  of  the  county  voting  on  the  question  shall  vote  for  the 
same. 

Sec.  3.  There  shall  be  no  territory  stricken  from  any  organized 
county  unless  a  majority  of  the  voters  living  in  such  territory  shall  petition  for  such 
division,  and  no  territory  shall  be  added  to  any  organized  county  without  the  consent  of 
the  majority  of  the  voters  of  the  county  to  which  it  is  proposed  to  be  added ;  but  the 
portion  so  stricken  off  and  added  to  another  county,  or  formed  in  whole  or  in  part  into 
a  new  county,  shall  be  holden  for  and  obliged  to  pay  its  proportion  of  the  indebtednes^s 
of  the  counties  from  which  it  has  been  taken. 

Sec.  4.  The  legislature  shall  provide  by  law  for  the  election  of  such  county 
and  township  officers  as  may  be  necessary. 

Sec.  5.  The  legislature  shall  provide  by  general  law  for  township  org^anlza- 
tion,  under  which  any  county  may  organize  whenever  a  majority  of  the  legal  voters 
of  such  county,  voting  at  any  general  election,  shall  so  determine ;  and  in  any  county  that 
shall  have  adopted  a  township  organization,  the  question  of  continuing  the  same  may 
be  submitted  to  a  vote  of  the  electors  of  such  county  at  a  general  election  in  the  manner 
that  shall  be  provided  by  law. 

To  adopt  township  orgrcuilsation  reqaires  a  majorltj  of  all  the  legal  Totera  voting  at  such  election.    6,  48S. 
AKTICLE  XI. — RAILROAD  CORPORATIONS. 

Section  1.  Every  railroad  corporation  organized  or  doing  business  in  this  stjite, 
onder  the  laws  or  authority  thereof,  or  of  any  other  state,  or  of  the  United  States,  shall 
have  and  maintain  a  public  office  or  place  in  this  state  for  the  transaction  of  its 
basiness,  where  transfers  of  stock  shall  be  made,  and  in  which  shall  be  kept,  for  public 
inspection,  books  in  which  shall  be  recorded  the  amount  of  capital  stock  subscribed,  and 
by  whom,  the  names  of  the  owners  of  its  stock,  and  the  amounts  owned  by  them  res- 
pectively, the  amount  of  stock  paid  in  and  by  whom,  the  transfers  of  said  stock,  the 
amount  of  its  assets  and  liabilities,  and  the  names  and  places  of  residence  of  its  officers. 
The  directors  of  every  railroad  corporation,  or  other  parties  having  control  of  its  road, 
shall  annually  make  a  report  under  oath,  to  the  auditor  of  public  accounts,  or  some 
officer  to  be  designated  by  law,  of  the  amount  received  from  passengers  and  freight,  and 
such  other  matters  relating  to  railroads  as  may  be  prescribed  by  law.  And  the  legisla- 
ture shall  pass  laws  enforcing  by  suitable  penalties  the  provisions  of  this  section. 

Sec.  2.  The  rolling  stock  and  all  other  movable  property  belonging  to  any 
railroad  company  or  corporation  in  this  state  shall  be  liable  to  execution  and  sale 
in  the  same  manner  as  the  personal  property  of  individuals,  and  the  legislature  shall 
pass  no  law  exempting  any  such  property  from  execution  and  sale. 

Sec.  3.  Xo  railroad  corporation  or  telegraph  company  shall  consolidate  its 
stock,  property,  franchises,  or  earnings,  in  whole  or  in  part,  with  any  other  railroad 
corporation  or  telegraph  company  owning  a  parallel  or  competing  line;  and  in  no  case 
shall  any  consolidation  take  place  except  upon  public  notice  of  at  least  sixty  days 
to  all  stockholders  in  such  manner  as  may  be  provided  by  law. 

"Consoliiate"  used  in  sense  of  "join"  or  "unite;"  prohibition  extends  to  leasing.    24,  Vii  (38  N.  W.  4d>. 
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Sec.  4.  Railways  heretofora  constracted,  or  that  may  hereafter  be  constructed 
iu  this  state,  are  hereby  declared  public  highways,  and  shall  be  free  to  all  persons  for 
the  transportation  of  their  persons  and  property  thereon,  under  such  regulations  as  may 
be  prescribed  by  law.  And  the  legislature  may  from  time  to  time  pass  laws  establish- 
ing reasonable  maximum  rates  of  charg^es  for  the  transportation  of  passengers  and 
freight  on  the  different  railroads  in  this  state.  The  liability  of  railroad  corporations 
as  common  carriers  shall  never  be  limited. 

Sec.  5.  No  railroad  corporation  shall  issue  any  stock  or  bonds,  except  for  money, 
labor,  or  property  actually  received  and  applied  to  the  purposes  for  which  such  corpor- 
ation was  created,  and  all  stock,  dividends,  and  other  nctitioos  increase  of  the 
capital  stock  or  indebtedness  of  any  such  corporation  shall  be  void.  The  capital 
stock  of  railroad  corporations  shall  not  be  increased  for  any  purpose,  except  after  public 
notice  for  sixty  days,  in  such  manner  as  may  be  provided  by  law. 

Applies  not  simply  to  stoddioldsrs;  iatended  to  nvtiioft  tmm&  of  stock  to  actnal  consideration.  84, 
1«6(38N.  W.  48). 

Sec.  6.  The  exercise  of  the  power  and  the  right  of  eminent  domain  shall 
never  be  so  construed  or  abridged  as  to  prevent  the  taking,  by  the  legislature  of  the 
property  and  franchises  of  incorporated  companies  already  organized  or  hereafter  to  be 
organized,  and  subjecting  them  to  the  public  necessity,  the  same  as  of  individuals. 

Sec.  7.  The  legislature  shall  pass  laws  to  correct  abuses,  and  prevent  unjust 
discrimination  and  extortion  in  all  charges  of  express,  telegraph  and  railroad  com- 
panies in  this  state,  and  enforce  such  laws  by  adequate  penalties  to  the  extent,  if  neces- 
sary for  that  purpose,  of  forfeiture  of  their  property  and  franchises. 

Sec.  8.  No  railroad  corporation,  organized  under  the  laws  of  any  other  state, 
or  of  the  United  States,  and  doing  business  in  this  state,  shall  be  entitled  to  exercise  the 
right  of  eminent  domain,  or  have  power  to  acquire  the  right  of  way,  or  real  estate 
for  depot  or  other  uses,  until  it  shall  have  become  a  body  corporate  pursuant  to  and  in 
accordance  with  the  laws  of  this  state. 

Foreign  corporations  cannot  ezerdse  the  right.  99,  e4S  (86N.  W.  121);  97,  704  (48  N.  W.  428).  Forelicn 
corporation  mar  consolidate  with  domeatic  and  exercise  the  powers  of  eminent  domain.  96, 161  (41 N.  W.  136). 
See  23,  248  (88  M.W.  602). 

♦article  Xn. — MUNIC5IPAL  CORPORATIONS. 

SEcmoN  1.  No  city,  county,  town,  precinct,  manicipality«  or  other  subdi- 
vision of  the  state,  shall  ever  become  a  subscriber  to  the  capital  stock,  or  owner  of 
such  stock,  or  any  portion  or  interest  therein,  of  any  railroad  or  private  corporation, 
or  association. 

♦article  XIIL — MISCELLANEOUS   CORPORATIONS. 

Section  1.    No  corporation  shall  be  created  by  special  law,  nor  its 

charter  extended,  changed,  or  amended,  except  those  for  charitable,  educational,  penal, 
or  reformatory  purposes,  which  are  to  be  and  remain  under  the  pat]:onage  and  control 
of  the  state,  but  the  legislature  shall  provide  by  general  laws  for  the  organization  of  all 
corporations  hereafter  to  be  created.  All  general  laws  passed  pursuant  to  this  section 
may  be  altered  from  time  to  time,  or  repealed. 

Spec!  1 1  law  nnthoriKlnff  school  dfetiict  to  vote  bonds  invalid.  8, 179.  Special  law  avthorlxln^  connty  to 
vote  court  house  bonds  invalid.    8,  51». 

Sec.  2.  No  such  general  law  shall  be  passed  by  the  legislature  granting  the  right 
to  construct  and  operate  a  street  railroad  within  any  city,  town,  or  incorporated 
village,  without  first  requiring  the  consent  of  a  majority  of  the  electors  thereof 

Majority  of  all  rotes  cast  fflve  the  required  consent.    92, 162  (84  N.  W.  842). 

Sec.  8.     All  corporations  may  sue  and  be  sued  in  like  cases  as  natural  persons. 
Sec.  4.     In  all  cases  of  claims  against  corporations  and  joint  stock  associations, 

*In  the  compiled  statutes  iirtlcles  XTT.  and  XIIT.  are  consolidated  with  XI.  This  accounts  for  the  di8crep> 
ancy  In  numberlntr  (of  artlclcH  loUowIng  XI.)  between  that  compllatlou  and  the  present  one.  In  the  original 
rolls  none  of  the  articles  are  numbered,  but  XII.  and  XIII.  are  as  distinct  as  the  others. 
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Ihe  exact  amount  justly  due  shall  be  first  ascertained,  and  after  the  corporate  property 
shall  have  been  exhausted,  the  original  subscribers  thereof  shall  be  individuallj 
liable  to  the  extent  of  t^eir  unpaid  subscription,  and  the  liability  for  the  unpaid  sub- 
scription shall  follow  the  stock. 

LlabDl^  of  Btoekholden  limited  to  a  eompUanee  wltb  the  laws  gorernlng  such  oorporatloii.   8, 118. 

8£a  5.  The  legislature  shall  proTide  by  law  that  in  all  elections  for  directors 
cr  numagers  of  incorporated  companies,  every  stockholder  shall  jTiave]  the  right  to  vote 
in  person  or  proxy  for  the  number  of  shares  of  stock  owned  by  him,  for  as  many  persons 
as  there  are  directors  or  managers  to  be  elected,  or  to  cumulate  said  shares  and  give  one 
candidate  as  many  TOtes  as  the  number  of  directors  multiplied  by  the  number  of  his 
shares  of  stock  shall  equal,  or  to  distribute  them  upon  the  same  principle  among  as 
many  candidates  as  he  shall  think  fit;  and  such  directors  or  managers  shall  not  be 
•elected  in  any  other  manner. 

Sec  6.  All  existinf^  charters  or  grants  of  special  or  exclusive  privileges 
«nder  which  organization  shall  not  hav^  taken  place,  or  which  shall  not  be  in  operation 
within  sixty  days  from  the  time  this  constitution  takes  efiect,  shall  thereafter  have  no 
validity  or  efiect  whatever. 

Ssa  7.  Every  stockholder  in  a  banking,  corporation  or  institution 
shall  be  individually  responsible  and  liable  to  its  creditors,  over  and  above  the  amount 
Hif  stock  by  him  held,  to  an  amount  equal  to  his  respective  stock  or  shares  so  held,  for 
-all  its  liabilities  accruing  while  he  remain  such  stockholder ;  and  all  banking  corpora- 
itions  shall  publish  quarterly  statements,  under  oath,  of  their  assets  and  liabilitiei. 

ABnCLE  XIV. — STATB,  COUNTY,  AND  MUNICIPAL  INDEBTEDNESS. 

I^BCTiON  1.  The  state  may,  to  meet  casual  deficits  or  failures  in  the  revenues, 
-contract  debts  never  to  exceed  in  the  aggregate  one  hundred  thousand  dollars ;  and 
no  greater  indebtedness  shall  be  incurred  except  for  the  purpose  of  repelling  invasion, 
^oppressing  insurrection,  or  defending  the  state  in  war ;  and  provision  shall  be  made  for 
the  payment  of  the  interest  annually,  as  it  shall  accrue,  by  a  tax  levied  for  the  purpose, 
•or  from  other  sources  of  revenue,  which  law  providing  for  the  payment  of  such  interest 
4>y  such  tax  shall  be  irrepealable  until  such  debt  be  paid. 

See  88, 468  (JS  N.  W.  SS8). 

Sec.  2.  No  city,  county,  town,  precinct,  municipalityy  or  other  subdivision 
•of  the  state,  shall  ever  make  donations  to  any  railroad  or  other  works  of  internal 
improvement,  unless  a  proposition  so  to  do  shall  have  been  first  submitted  to  the  quali- 
fied electors  thereof  at  an  election  by  authority  of  law  ;  Provided,  That  such  donations 
-of  a  county  with  the  donations  of  such  subdivisions  in  the  aggregate  shall  not  exceed 
ten  per  cent  of  the  assessed  valuation  of  such  county ;  Provided  further^  That  any  city  or 
^county  may,  by  a  two-thirds  vote,  increase  such  indebtedness  five  per  cent,  in  addition 
to  such  ten  per  cent,  and  no  bonds  or  evidences  of  indebtedn^.so  issued  shall  be  valid 
unless  the  same  shall  have  endorsed  thereon  a  certificate  signed  by  the  secretary  and 
■auditor  of  state,  showing  that  the  same  is  issued  pursuant  to  law. 

Limitation  upon  coanty  iodebtedness  relates  solely  to  snch  as  is  created  to  aid  in  constmction  of  works  of 
teteraal  iinprorement.  Bridges  bnilt  by  county  and  wholly  within  it,  are  not  worlcs  of  internal  Improyement. 
19. 184  (10  N.  W.  697).  In  arriving  aithesnni  which  the  coanty  had  already  donated  in  order  to  see  what  it  might 
ttlu  donate,  the  items  of  nnpald  interest  on  former  donations  mnstbe  rejected.  13, 130  (18  N.  W.  5).  Donations 
to  one  railroad  or  another,  held  Invalid.  18, 188. 1»6  (18  N.  W.  5);  14,  204  (15  N.  W.  701).  Aid  not  exceeding  ten 
Mr  cent  of  total  ralnatlon  may  be  given  by  a  two-thirds  vote.  7. 814.  Does  not  prohibit  precincts  from  voting 
bonds  in  exceos  of  the  limit  fixed  by  the  coanty.    6,  216.    Withoat  certificate  bonds  void.    82, 125  (34  N.W.  108). 

Sec.  3.  The  credit  of  the  state  shall  never  be  given  or  loaned  in  aid  of  any 
4ndividual,  association  or  corporation. 

ARTICLE  XV. — MILITIA.. 

Section  1.  The  legislature  shall  determine  what  persons  shall  constitute  the 
militia  of  the  state,  and  may  provide  for  organizing  and  disciplining  the  same. 
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ABTICLE  XVL — MISCEIXANBOUS  PKOVISIONa 

Section  1.  Executive  and  judicial  olAcers  and  members  of  the  legislature, 
before  they  enter  upon  their  official  duties,  shall  take  ai^  subscribe  the  following  oath. 
or  affirmation  :  ''  I  do  solemnly  swear  (or  affirm)  that  I  will  support  the  constitution 
of  the  United  States,  and  the  constitution  of  the  state  -of  Nebraska,  and  will  faithfiilly 
discharge  the  duties  of according  to  the  best  of  my  ability,  and  that  at  the  elec- 
tion at  which  I  was  chosen  to  fill  said  office  I  have  not  improperly  influenced  in  any 
way  the  vote  of  any  elector,  and  have  not  accepted,  nor  will  I  accept  or  receive,  directly 
or  indirectly,  any  money  or  other  valuable  thing  from  any  corporation,  company  or 
person,  or  any  promise  of  office  for  any  official  act  or  influence  (for  any  vote  I  may 
give  or  withhold  on  any  bill,  resolution  or  appropriation)."  Any  such  officer  or  member 
of  the  legislature  who  shall  refuse  to  take  the  oath  herein  prescribed,  shall  forfeit  his 
office,  and  any  person  who  shall  be  convicted  of  having  Bvrorn  falsely  to,  or  of  violating 
his  said  oath,  shall  forfeit  his  office,  and  thereafter  be  disqualified  from  holding  any 
office  of  profit  or  trust  in  this  state,  unless  he  shall  have  been  restored  to  civil  rights. 

Sec.  2.  Any  person  who  is  in  default  as  collector  and  custodian  of  public 
money  or  property,  shall  not  be  elig^ible  to  any  office  of  trust  or  profit  under  the 
constitution  or  laws  of  this  state ;  nor  shall  any  person  convicted  of  felony  be  eligible  to 
office  unless  he  shall  have  been  restored  to  civil  rights. 

Sec.  3.  Drunkennel^s  shall  be  cause  of  impeachment  and  removal  from 
office. 

ABTICLE  XVII. — AMENDMENTS. 

Section  1.  Either  branch  of  the  legislature  may  propose  amendments  to  this 
constitution,  and  if  the  same  be  agreed  to  by  three-fifths  of  the  members  elected  to  eack 
house,  such  proposed  amendments  shall  be  entered  on  the  journals,  with  the  yeas  and 
nays,  and  published  at  least  once  eacli  week  in  at  least  one  newspaper  in  each  county, 
where  a  newspaper  is  published,  for  three  months  immediately  preceding  the  next  elec- 
tion of  senators  and  representatives,  at  which  election  the  same  shall  be  submitted 
to  the  electors  for  approval  or  rejection,  and  if  a  majority  of  the  electors  voting  at  such 
election  adopt  such  amendments,  the  same  shall  become  a  part  of  this  constitution. 
When  more  than  one  amendment  is  submitted  at  the  same  election,  they  shall  be  so 
submitted  as  to  enable  the  electors  to  vote  on  each  amendment  separately. 

Kequlree  a  majority  of  all  votes  cast  for  legislaUve  ticket.  17, 188  (22  ^.  W.  872).  Form  of  Babmittinff 
may  be  dual.    86.  864  (41  N.  W.  981). 

Sec.  2.  When  three-fifths  of  the  members  elected  to  each  branch  of  the  legisla- 
ture deem  it  necessary  to  call  a  convention  to  revise,  amend,  or  change  this  con- 
stitution, they  shall  recommend  to  the  electors  to  vote  at  the  next  election  of  members 
of  the  legislature  for  or  against  a  convention  ;  and  if  a  majority  voting  at  said  election 
vote  for  a  convention,  the  legislature  shall,  at  its  next  session,  provide  by  law  for  calling 
the  same.  The  convention  shall  consist  of  as  many  members  as  the  house  of  represen- 
tatives, who  shall  be  chosen  in  the  same  manner,  and  shall  meet  within  three  months 
after  their  election,  for  the  purpose  aforesaid.  No  amendment  or  change  of  this  con- 
stitution, agreed  upon  by  such  convention,  shall  take  effect  until  the  same  has  been  sub- 
mitterl  to  the  electors  of  the  state,  and  adopted  by  a  majority  of  those  voting  for  and 
against  the  same. 

article  XVIII. — SCHEDULE. 

Section  1.  [Vested  rig^hts  confirmed.] — That  no  inconvenience  may  arise 
from  the  revisions  and  changes  made  in  the  constitution  of  this  state,  and  to  carry  the 
same  into  effiect,  it  is  hereby  ordained  and  declared  that  all  laws  in  force  at  the  time  or 
the  adoption  of  this  constitution,  not  inconsistent  therewith,  and  all  rights,  actions,  pros- 
ecutions, claims,  and  contracts  of  this  state,  individuals,  or  bodies  corporate,  shall  con- 
tinue  to  be  as  valid  as  if  this  constitution  had  not  been  adopted. 

Court  may  amend  docket  entry  in  a  term  case.    S4,  701  (40  N.  W.  187).    See  4,  636 ;  6,  802. 
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Sec.  2.  All  fineSy  taxes,  penalties,  and  forfeitures  owing  to  the  state  of  Ne- 
braska, or  to  the  people  thereof,  under  the  present  constitution  and  laws,  shall  inure  to 
the  use  of  the  people  of  the  state  of  Nebraska  under  this  constitution. 

Sec.  3.  Eecognizanees,  bonds,  oblig^ations,  and  all  other  instruments  entered 
into  or  executed  upon  the  adoption  of  this  constitution,  to  the  people  of  che  state  of 
Nebraska,  to  the  state  of  Nebraska,  to  any  state  or  county  officer,  or  public  body,  shall 
remain  binding  and  valid,  and  rights  and  liabilities  upon  the  same  shall  continue ; 
and  all  crimes  and  misdemeanors  shall  be  tried  and  punished  as  though  no  change 
had  been  made  in  the  constitution  of  this  state. 

Sec.  4.  All  existinj^  courts  which  are  not  in  this  constitution  specifically  enu- 
merated, and  concerning  which  no  other  provision  is  herein  made,  shall  continue 
in  existence,  and  exercise  their  present  jurisdiction  until  otherwise  provided  by  law. 

Jadlcial  fnactions  of  notary  pabllc  contfoMed.    81,  3S0  (81  N.  W.  029). 

Sec.  5.  All  persons  now  filling  any  office  or  appointment,  snail  con-^ 
tinue  m  the  exercise  of  the  duties  thereof,  according  to  their  respective  commissions,, 
elections,  or  appointments,  unless  by  this  constitution  it  is  otherwise  directed. 

SAe7,48. 

Sec.  6.  The  district  attorneys  now  in  office  shall  continue  during  their 
unexpired  terms  to  hold  and  exercise  the  duties  of  their  respective  offices  in  the  judicial 
districts  herein  created,  in  which  they  severally  reside.  In  each  of  the  remaining  dis- 
tricts one  such  officer  shall  be  elected  at  the  first  general  election,  and  hold  his  office,  un- 
til the  expiration  of  the  terms  of  those  now  in  office. 

SEa  7.  This  constitution  shall  be  submitted  to  the  people  of  the  state  of 
Nebraska,  for  adoption  or  rejection,  at  an  election  to  be  held  on  the  second  Tuesday  of 
October,  A.D.,  1875,  and  there  shall  be  separately  submitted  at  the^same  time,  for  adop- 
tion or  rejection,  the  independent  article  relating  to  "Seat  of  government,"  and  the  in- 
dependent article  "  Allowing  electors  to  express  their  preference  for  United  State* 
senator." 

Sec.  8.  At  said  election  the  qualified  electors  shall  vote  at  the  usual  places  of 
voting,  and  the  said  election  shall  be  conducted  and  the  returns  thereof  made  accord- 
ing to  the  laws  now  in  force  regulating  general  elections,  except  as  herein  otherwise  pro- 
vided. 

Sec.  9.  The  secretary  of  state  shall,  at  least  twenty  days  before  said  elec- 
tion, cause  to  l>e  delivered  to  the  county  clerk  of  each  county  blank  poll-books,  tally  lists, 
and  fornos  of  return,  and  twice  as  many  of  properly  prepared  printed  ballots  for  the  said 
election  as  there  are  voters  in  such  county,  the  expense  whereof  shall  be  audited  and 
paid  as  other  public  printing  ordered  by  the  secretary  as  is'  by  law  required  to  be 
audited  and  paid ;  and  the  several  county  clerks  shall,  at  least  five  days  before 
said  election,  cause  to  be  distributed  to  the  judges  of  election,  in  each  election  preciuct 
in  their  respective  counties,  said  blank  poll-books,  tally  lists,  forms  of  return,  and 
tickets. 

Sec.  10.  At  the  said  election  the  ballots  shall  be  of  the  following  form :  For 
the  new  constitution.  Against  the  new  constitution.  For  the  article  relating  to  "  Seat 
of  government"  Against  the  article  relating  to  "Seat  of  government."  For  the  article 
''Allowing  electors  to  express  their  preference  for  United  States  senators."  Against  the 
article  •*  Allowing  the  electors  to  express  their  preference  for  United  States  senators." 

Sec.  11.  The  returns  of  the  whole  vote  cast,  and  of  the  votes  for  the  adoptioft 
or  rejection  of  this  constitution,  and  for  or  against  the  articles  respectfully  submitted 
shall  l>e  made  by  the  several  county  clerks  to  the  secretary  of  state  within  fourteen 
days  after  the  election,  and  the  returns  oft  the  said  vote,  shall,  within  three  days  there- 
after, be  examined  and  canvassed  by  the  president  of  this  conve;ition,  the  secretary  of 
state,  and  the  governor,  or  any  two  of  them,  and  proclamation  shall  be  made 
forthwith  by  the  governor,  or  the  president  of  this  convention,  of  the  result  of  the 
canvass. 
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Sec.  12.  [Result.] — ^If  it  shall  appear  that  a  majority  of  the  votes  polled  are 
"  for  the  new  constitution,"  then  so  much  of  this  new  constitution  as  was  not  separately 
submitted  to  be  voted  on  by  article  shall  be  the  supreme  law  of  the  state  of  Nebraska, 
<m  and  after  the  first  day  of  November,  a.d.  1875«  But  if  it  shall  appear  that  a  ma- 
jority of  the  votes  polled  were  "  against  the  new  constitution,"  the  whole  thereof,  includ- 
ing the  articles  separately  submitted,  shall  be  null  and  void.  If  the  votes  "  for  the  new 
<x>n8titution  "  shall  adopt  the  same,  and  it  shall  appear  that  a  majority  of  the  votes  polled 
are  for  the  article  relating  to  "  the  seat  of  government,"  said  article  shall  be  a  part  of 
the  constitution  of  this  state.  If  the  votes  "  for  the  new  constitution  "  shall  adopt  the 
«ame  and  it  shall  appear  that  the  majority  of  the  votes  polled  are  for  the  article  ''allow- 
ing electors  to  express  their  preference  for  United  States  senator,"  said  article  shall  be 
a  part  of  the  constitution  of  this  state. 

Sec.  13.  The  general  election  of  this  state  shall  be  held  on  the  Tuesday 
succeeding  the  first  Monday  of  November  of  each  year,  except  the  first  general  election, 
which  shall  be  on  the  second  Tuesday  in  October,  1875.  All  state,  district,  county, 
precinct,  and  township  officers,  by  the  constitution  or  laws  made  elective  by  the  people, 
•exqpiH^  school  district  officers,  and  municipal  officers  in  cities,  villages,  and  towns,  shall 
be  elated  at  a  general  election  to  be  held  as  aforesaid.  Judges  of  the  supreme,  district, 
and  county  courts,  all  elective  county  and  precinct  officers,  and  all  other  elective  officers, 
the  time  for  the  election  of  whom  is  not  herein  otherwise  provided  for,  and  which  are 
not  included  in  the  above  exception,  shall  be  elected  at  the  first  general  election,  and 
thereafter  at  the  general  election  next  preceding  the  time  of  the  termination  of  their 
respective  terms  of  office ;  Frovidedf  That  the  office  of  no  county  commissioner  shall  be 
vacated  hereby. 

Sec.  14.  The  terms  of  office  of  all  state  and  county  officers,  or  judges  of  the 
supreme,  district,  and  county  courts,  and  regents  of  the  university  shall  hegin  on  the 
•first  Thursday  after  the  first  Tuesday  in  January  next  succeeding  their  election.  The 
present  state  and  county  officers,  members  of  the  legislature,  and  regents  of  the  univer- 
;8ity,  shall  continue  in  office  until  their  successors  shall  be  elected  and  qualified. 

Not  applicable  to  phjaiclaiis  of  penitentiary.    7, 49. 

Sec.  15.  The  supreme,  district,  and  county  courts  established  by  this  constita- 
tion  shall  be  the  successors  respectively  of  the  supreme  court,  the  district  courts, 
And  the  probate  courts,  having  jurisdiction  under  the  existing  constitution. 

Sec.  16.  The  supreme,  district,  and  probate  courts  now  in  existence  shall 
'Continue,  and  the  judges  thereof  shall  exercise  the  power  and  retain  their  present 
jurisdiction  until  the  courts  provided  for  by  this  constitution  shall  be  organized. 

Sec.  17.  All  cased»  matters  and  proceedings,  pendin(|f  and  undetermined  in 
the  several  courts,  and  all  records,  judgments,  orders,  and  decrees  remaining  therein, 
are  hereby  transferred  to  and  shall  be  proceeded  and  enforced  in  and  by  the  suc- 
<;essors  thereof  respectively. 

Sec.  18.  If  this  constitution  be  adopted,  the  existin(|f  constitution  shall 
<5ease  in  all  its  provisions  on  the  first  day  of  November,  a.d.  1875. 

Old  oonetltntlon  oeaeed  on  the  adoption  of  the  new.    7,  378. 

Ssa  19.  The  provisions  of  this  constitution  required  to  be  executed  prior  to 
the  adoption  or  rejection  thereof,  shall  take  effect  and  be  in  force  immediately. 

Sec  20.  The  legfislature  shall  pass  all  laws  necessary  to  carry  into  effect 
the  provisions  of  this  constitution. 

Sec.  21.  On  the  taking  effect  of  this  constitution,  all  state  officers  hereby  con- 
tinued in  oflice  shall,  before  proceeding  in  the  further  discharge  of  their  duties  take  an 
•oath  or  affirmation  to  support  this  constitution. 

Sec.  22.  The  regents  of  the  university  shall  be  elected  at  the  first  general  elec- 
tion under  this  constitution,  and  be  classified  by  lot  so  that  two  shall  hold  their  offices 
for  tlie  term  of  two  years,  two  for  the  term  of  four  years,  and  two  for  the  term  of  six 
years. 
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Sec.  23.  The  present  executive  state  officers  shall  continue  in  office  until 
the  executive  state  officers  provided  for  in  this  constitution  shall  he  elected  and  qual- 
ified. 

Sec.  24.  The  returns  of  the  whole  vote  cast  for  the  judges  of  the  supreme 
and  district  courts,  district  attorneys,  and  regents  of  the  uoiversity,  under  the  first  gen- 
eral election,  shall  he  made  by  the  several  county  clerks  to  the  secretary  of  state  within 
fourteen  days  after  the  election ;  and  the  returns  of  the  said  votes  shall  within  three 
days  thereailer,  be  examined  and  canvassed  by  the  governor,  secretary  of  state,  and  the 
president  of  this  convention,  or  any  two  of  them,  and  certificates  of  election 
shall  forthwith  be  issued  by  the  secretary  of  state  to  the  persons  found  to  he  elected. 

SEa  25.  The  auditor  shall  draw  the  warrants  of  the  state  quarterly  for  the 
payment  of  the  salaries  of  all  officers  under  this  constitution,  whose  compensation  is 
not  otherwise  provided  for,  which  shall  be  paid  out  of  any  funds  not  otherwise  appro- 
priated. 

Salaries  m&y  be  paid  ovt  of  the  treasary  when  no  fund  otherwlee  proTided.    4,  318.    See  6, 16. 

SEa  26.  Until  otherwise  provided  by  law,  the  judges  of  the  district  courts  sha]l 
fix  the  time  of  holding  courts  in  their  respective  districts. 

A  continnlnff  power  not  exhaiuted  by  neer.    8. 488. 

Sec.  27.  The  members  of  the  first  legislature  under  this  constitution  shall 
be  elected  in  the  year  1876. 

Sec  28.  This  constitution  shall  be  enrolled  and  deposited  in  the  office  of 
the  secretary  of  state,  and  printed  copies  thereof  shall  be  prefixed  to  the  books  contain- 
11^  the  laws  of  the  state,  and  all  future  editions  thereofl 


PROPOSITIONS  SEPARATELY  SUBMITTED  AND  ADOPTED. 

ALLOWIKO  ELECTOBS  TO  EXFBE8S  THEIB  PBEFERENCE  FOB  UNITED  STATES  SEKATOB. 

The  legislature  may  provide  that  at  the  general  election  immediately^  preceding  the 
expiration  of  a  term  of  a  United  States  senator  from  this  state,  the  electors  may,  by 
ballot,  express  their  preference  for  some  person  for  the  office  of  United  States  senator. 
The  votes  cast  for  such  candidates  shall  be  canvassed  and  returned  in  the  same  manner 
as  for  state  officers. 

SEAT  OP  GOVERNMENT. 

The  seat  of  government  of  the  state  shall  not  be  removed  or  re-located  without  the 
assent  of  a  majority  of  the  electors  of  the  state,  voting  thereupon  at  a  general  election 
or  elections,  under  such  rules  and  regulations  as  to  the  number  of  elections  and  manner 
of  voting,  and  places  to  be  voted  for,  as  may  be  prescribed  by  law ;  Provided^  The 
question  of  removal  may  be  submitted  at  such  other  general  elections  as  may  be  pro- 
vided by  law.  ' 

Done  in  convention  at  the  capitol,  in  the  city  of  Lincoln,  on  the  twelfth  day  of 
June,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  seventy-five, 
and  of  the  independence  of  the  United  States  of  America,  the  ninety-ninth. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names. 

JOHN  LEE  WEBSTER,  President. 

0.  A.  ABBOTT,  JAMES  W.  DAWES, 

LUKE  AGUR,  J.  E.  DOOM, 

J.  P.  BECKER,  W.  L.  DUNLAP, 

J.  E.  BOYD,  R.  C.  ELDRIDGE, 

CJUNTON  BRIGGS,  J.  G.  EWAN, 

JEFFEilSON  H.  BROADY,  S.  R  FOSS, 
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CHARLES  H.  BROWN, 

S.  F.  BURTCH, 

S.  H.  CALHOUN, 

E.  C.  CARNS. 

T.  S.  CLARK, 

«.  H.  COATS. 

A..H.  CONNER, 

W.  B.  CUMMINS. 

JAMES  HARPER, 

ROBT.  B.  HARRINGTON, 

J.  B.  HAWLEY, 

M.  L.  HAYWARD, 

D.  P.  HENRY, 

B.  L  HINMAN. 

M.  R.  HOPEWELL, 
€.  E.  HUNTER, 
A.  G.KENDALL,. 
S.  M  KIRKPATRICK, 
JAMES  LAIRD, 
CHAS.  F.  MANDERSON, 
FRANK  MARTIN. 
A.  W.  MATTHEWS, 
SAMUEL  MAXWELL, 
JOHN  McPHERSON, 
W.  H.  MUNGER, 
J.  H.  PERRY, 

C.  W.  PIERCE, 
S.  B.  POUND, 

Attest: 
<3uY  A.  Brown,  Secretary. 


C.  H.  FRADY, 
JOSEPH  GARBER, 
C.  H.  GERE, 
HENRY  GREBE, 
EDWIN  N.  GRENELL, 
GEORGE  L.  GRIFFING, 
WILLIAM  A.  GWYER, 
ANDREW  HALLNER, 
J.  D.  HAMILTON, 
ISAAC  POWERS,  Jr., 
M.  B.  REES, 
W.  M.  ROBERTSON, 
JOSHUA  ROGERS, 
J.  H.  SAULS, 
H.  H.  SHEDD, 
GEO.  S.  SMITH, 
W.  H.  STERNS, 
R.  F.  STEVENSON, 
JOHN  J.  THOMPSON, 
L.  B.  THORNE, 
JACOB  VALLERY,  Sr., 
C.  H.  VAN  WYCK, 
CHARLES  F.  WALTHER, 
A.  M.  WALLING, 
T.  L.  WARRINGTON, 
A.  J.  WEAVER, 
M.  W.  WILCOX, 
J.  F.  ZEDIKER. 
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PROPOSED  AMENDMENTS  TO  THE  CONSTITUTION. 

[To  be  voted  npon  at  general  election,  1892.]  * 

Resolved,  That  section  one  (1)  of  article  five  (5)  of  the  constitution  of  the  state  of 
Nebraska,  the  senate  concurring,  be  so  amended  as  to  read  as  follows: 

Section  1.  [Officers.] — The  executive  department  shall   consist  of  a  governor, 
lieutenant-governor,  secretary  of  state,  auditor  of  public  accounts,  treasurer,  superin-' 
tendent  of  public  instruction,  attorney  general,  commissioner  of  public  lands  and  baild- 
ings,  and  three  railroad  commissioners,  who^  powers  and  duties  shall  be  such  as  may  be 
prescribed  by  law. 

The  first  named  eight  (8)  officers  shall  hold  office  for  the  term  of  two  years  from 
the  first  Thursday  after  the  first  Tuesday  in  January  next  after  his  electicm,  and  until 
his  successor  is  elected  and  qualified ;  Provided^  however,  That  the  first  election  of  said 
first  eight  named  officers,  shall  be  held  on  the  Tuesday  succeeding  the  first  Monday  in 
November,  1892,  and  each  succeeding  election  shall  be  held  at  the  same  relative  time  in 
•each  even  year  thereafter.  The  three  last  named  officers  or  railroad  commissioners  shall 
be  elected  by  the  electors  of  the  state  at  large,  and  their  terms  of  office,  except  of  those 
chosen  at  the  fii'st  election  as  hereinafter  provided  shall  be  three  years.  The  first  elec- 
tion for  railroad  commissioners  shall  be  held  on  the  Tuesday  succeeding  the  first  Monday 
in  November,  1893,  and  shall  be  held  at  the  same  relative  time  in  each  succeeding  year. 
The  railroad  commissioners  shall,  immediately  after  the  first  said  election  in  1893,  be 
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f'la^fiecl  by  lot,  so  that  one  shall  hold  hk  office  for  the  term  of  one  year,  one  for  the 
term  of  two  years,  and  one  for  the  term  of  three  years.  No  person  ghall  be  eligible  to 
ihe  office  of  railroad  com misat oner  who  be^  in  the  employ  of  any  common  carriert  or 
ibe  owner  of  anV  railroad  bonds  or  stock,  or  in  any  maimer  whatever  pecunmrily  inter- 
ested in  any  railroad  company.  The  governor,  secretary  of  the  state,=^  railroad  com- 
nnssionerSj  auditor  of  public  accounts,  and  treasurer,  shall  reside  at  the  seat  of  govern- 
ment, during  their  term  of  office,  and  keep  the  public  records,  books,  and  papers  there, 
and  shall  perform  such  duties  as  may  bs  required  by  la^^  ;  Provided ^  hoivever,  aim.  That 
the  governor  shall  appoint  three  railroad  commissioners,  who  shall  hold  their  office  until 
ilieir  successors  are  elected  and  qiaalltied  aa  provided  hereinbefore. 

Bectiok  2.  That  each  person  voting  in  favor  of  this  amendment^  shaU  have  writ- 
tea  or  printed  upon  his  ballot  the  following  : 

'*For  the  proposed  amendment  to  the  constitution  relating  to  executive  officera'* 

Approved  April  4,  1891. 

A  joint  resolution  to  submit  to  the  electorfi  of  the  state  of  Nebraska  for  their  ap- 
proval or  rejection,  an  amendment  to  the  constitution  of  the  state,  providing  for  the 
investment  of  the  Permanent  Educational  Fund  of  this  state. 

Remlved,  By  the  legislature  of  the  state  of  Nebraska,  that  at  the  general  election 
eighteen  hundred  ninety-two  (18f)2),  there  shall  be  submitted  to  the  electors  of  the  state 
for  their  approval  or  rejection,  an  amendment  to  the  constitution  of  thesUita^  in  words 
m  follows : 

Ejection  1,  **  All  funds  belonging  to  the  state  for  educational  purposes,  the  isi- 
tere§c  and  income  whereof  only  are  to  be  used,  shall  be  deemed  tru^t  funds  held  by  the 
Mte,  and  the  state  shall  supply  all  losses  thereof  that  may  in  any  manner  accrue,  so 
that  the  same  shall  remain  forever  inviolate  and  undiminished,  and  shall  not  be  invested 
or  loaned  except  on  United  States  or  state  securities,  or  regi^^tered  county  bonds,  or 
registered  school  district  bonds  of  this  state ;  ami  ^^uch  funds  with  the  interest  and 
incorae  thereof  are  hereby  si  demnly  pledged  for  the  purposes  for  which  they  are  granted 
and  set  apart  and  shall  not  be  transferred  to  any  other  fund  for  other  uses." 

SEa  2.  At  such  election  on  the  ballot  of  each  elector  voting  for  or  against  this 
preposed  amendment  shall  be  written  or  printed  the  words:  *' For  proposed  amend- 
ment to  the  constitution  relating  to  permanent  school  fund,"  and  **Against  said  proposed 
amendment  to  the  constitution,  relating  to  permanent  school  fund." 

Sec.  3.  If  such  amendment  shall  be  appro%'^ed  by  a  majority  of  all  the  electors 
Toting  at  such  election,  said  proposed  amendment  shall  constitute  section  nine  (9),  of 
article  eight  (8)  of  the  constitution  of  the  state  of  Nebraska, 

Approved  April  6,  1891- 

■BoiaotiiUtfti* 
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PA.RT  II. 

THE  GENERAL  LAWS 

OF  THE 

STATE  OF  NEBRASKA. 


CHAPTER  1.— AGRICULTURE. 

8ec8. 1  to  27,  except  sees.  11  to  19.  "An  act  for  the  gOTernment  and  maintenance  of  tbe 
state  board  of  agriculture  and  state  historical  s^ietj."  1879,  p.  396.  In  force  Jane  L  Kepejtllag 
sees.  ^11,  R.  S.,  p.  4,  and  subsequent  acts. 

1.  There  shall  be  held  at  the  capital  of  the  state,  on  the  third  Tuesday  in 
January  of  each  year,  a  meeting  of  the  state  board  of  agriculture,  together  with 
the  president  of  each  county  society,  or  delegate  therefrom  duly  autljorizeJ,  wlio 
shall  for  the  time  being  be  ex-^officio  members  of  the  state  board  of  agritiUmre,  for 
the  purpose  of  deliberating  and  consulting  as  to  the  wants,  prospects,  ami  cuir^Iitiou 
of  the  agricultural  interests  throughout  the  state.  And  at  such  annual  meeting 
the  several  reports  from  the  subordinate  societies  shall  be  delivered  to  the  presldojit 
of  the  state  board;  and  the  said  president  and  delegates  shall  at  this  meeting  elect 
suitable  persons  to  fill  all  vacancies  in  the  state  board.  The  said  president  ^luill  also 
have  power  to  call  meetings  of  the  board  whenever  he  may  deem  it  expedient. 
^The  said  board  shall  also  have  power  at  the  annual  meeting  to  locate  tlie  state  fair 
for  a  period  not  exceeding  five  years  at  any  one  time  or  at  any  one  place, 

AU  after  *  added  1883,  p.  57. 

2.  The  officers  of  the  board  shall  consist  of  a  president,  vioe-president^  sec- 
retary, and  treasurer,  and  such  others  as  the  board  may  deem  necessary.  They  shall 
be  elected  at  the  annual  meeting  of  the  board,  and  shall  hold  their  offices  for  the 
period  of  one  year,  and  until  their  successors  are  elected  and  qualified.  The  board 
shall  determine  by  lot  the  time  that  each  member  shall  serve,  so  that  the  terni  of 
service  of  one-half  of  the  members  shall  expire  annually  on  the  day  of  the  annual 
meeting. 

3.  It  shall  be  the  duty  of  the  said  board  to  make  an  ftHTiual  report  te  the 
governor,  embracing  the  proceedings  of  the  society,  with  a  bill  of  items  showing 
what  moneys  have  been  received  and  paid  out  for  the  past  year,  giving  a  general 
view  of  the  condition  of  agriculture  throughout  the  state,  and  such  other  recom- 
mendations as  they  may  deem  important  and  useful.  The  sum  of  two  thousand 
(2,000)  dollars  shall  be  paid  annually  out  of  the  state  treasury^  which  shall  be  used 
in  the  pajrment  of  premiums  awarded  by  said  board  in  the  various  brauclicB  of 
agriculture;  and  the  state  auditor  is  hereby  authorized  to  draw  his  warrant  for  said 
amount  upon  the  receipt  of  the  proper  voucher  therefor,  certified  to  by  the  president 
and  secretary  of  said  board;  Provided,  That  should  the  board  fail  in  any  year  to 
offer  and  award  premiums  as  aforesaid,  then  the  benefit  of  this  section  shall  not  be 
available  that  year. 

6  (81) 
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4.  The  report  of  the  board,  or  so  much  thereof  as  will  not  exceed  *four 
hundred  pages  of  printed  matter,  to  be  designated  by  the  president  and  secretary, 
shall  be  printed  annually  by  the  state  printer  and  *  5,000  copies  thereof  bound 
in  cloth  covers  and  delivered  to  the  secretary  of  the  state,  the  accounts  thereof  to  be 
audited  as  other  accounts  for  state  printing  are  audited,  and  paid  out  of  any  money 
appropriated  for  legislative  printing, 

*  Changed  from  200  and  2,000  respectively.    1887,  p.  67. 

5.  The  secretary  of  state  shall  distribute  said  reports  as  follows:  Five 
copies  thereof  to  each  member  of  the  legislature  and  to  each  state  oflScer,  one  copy 
by  mail  to  each  county  clerk,  to  be  by  them  preserved  as  one  of  the  public  records 
of  the  county;  one  copy  by  mail  to  each  state  and  territorial  library,  the  library  of 
congress,  the  senate  library,  the  library  of  the  house  of  representatives,  and  the 
library  of  the  agricultural  department  of  the  United  States;  one  copy  to  each  pub- 
lic library  in  the  state;  one  hundred  copies  to  the  state  library;  and  the  balance  to 
the  secretary  of  the  state  board  of  agriculture,  to  be  by  him  distributed  as  the  board 
may  direct. 

6.  The  state  horticultural  society  shall  meet  at  the  capital  of  the  state 
on  the  first  Tuesday  after  the  second  Monday  in  January  of  each  year  for  the 
purpose  of  deliberating  and  consulting  as  to  the  wants,  conditions,  and  prospects  of 
the  horticultural  interests  of  the  state. 

Amended  1887,  p.  67. 

7.  The  officers  of  the  state  horticultural  society  shall  correspond  in  numbers 
apd  titles  to  those  of  the  state  board  of  agriculture,  and  shall  be  elected  at  said  an- 
nual meeting  for  like  periods  of  time. 

8.  [Duties.] — Such  society  shall  encourage  the  organization  of  district  and 
cQunty  societies  and  give  them  representation  therein,  and  in  every  proper  way 
further  the  fruit  and  tree  growing  interests  of  the  state. 

9.  The  secretary  of  said  horticultural  society  shall  make  an  annual  report  to 
the  governor,  embracing  the  proceedings  of  the  society,  with  a  bill  of  items,  show- 
ing for  what  purpose  any  money  appropriated  was  paid  out  for  the  past  year,  the 
general  condition  of  horticultural  interests  throughout  the  state,  together  with  the 
essays,  statements  of  facts,  and  recommendations  as  he  may  deem  useful,  which  re- 
port, not  exceeding  three  hundred  pages  of  printed  matter,  shall  be  printed  annually 
by  the  state  printer,  and  not  to  exce^  5,000  copies  thereof  be  bound  in  cloth  covers 
and  delivered  to  the  secretary  of  the  state,  the  accounts  thereof  to  be  audited  as 
other  accounts  for  state  printing  are  audited  and  paid  out  of  any  money  appropri- 
ated for  legislative  printing. 

Amended  1887,  p.  68. 

10.  The  sum  of  one  thousand  dollars  shall  be  paid  out  of  the  state  treasury 
annually  for  the  use  and  benefit  of  said  society,  and  the  state  auditor  is  hereby 
authorized  to  draw  his  warrant  for  the  same  upon  vouchers  therefor,  certified  to 
by  the  president  and  secretary  of  said  society,  said  amount  to  be  used  in  the  pay- 
ment of  premiums  awarded  by  such  board  in  the  various  branches  of  horticul- 
ture. 

11.  If  any  of  the  officers  named  and  designated  as  the  custodian  of  the  ap- 
propriation hereby  made  shall  convert  the  same  to  his  own  use,  or  sufiFer  the  same 
to  be  lost  or  expended  in  any  other  way  or  manner  than  that  designated  by  law, 
such  officers  or  persons  shall  be  deemed  guilty  of  embezzlement  and  aft^  con- 
viction thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
one  year. 

This  section  formed  sec  5,  p.  12,  Laws  1872. 
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Sees.  12  to  18.  "An  act  to  establish  experimental  stations  at  Cnlbertson  and  Ogalalla,  Neb.^ 
and  fixing  the  control  and  management  of  the  same.''    1891,  p.  66.    In  force  April  7. 

12.  Thai  for  the  furtherance  and  promotion  of  the  agricultural  and  horticult* 
ural  interests  of  this  state,  two  (2)  experimental  stations  shall  be  established, 
one  at  or  near  Culbertson,  Hitchcock  county,  Nebraska, and  one  at  or  near  Ogalalla, 
Keith  county,  Nebraska^  which  stations  shall  be  under  the  control  and  management 
of  the  state  board  of  agriculture. 

13.  The  state  board  of  agriculture  is  hereby  authorized  and  empowered  to 
select  the  necessary  lands  and  to  secure  the  same,  either  by  lease  or  purchase,  as 
io  their  judgment  appears  advisable,  and  to  make  all  necessary  improvements 
in  the  way  of  buildings,  fences,  etc.,  and  to  take  all  such  steps  as  they  deem  neces- 
sary to  successfully  establish  such  stations. 

14.  The  state  board  of  agriculture  shall  have  the  control  and  supervision  of 
said  stations.  They  shall  appoint  skillful  superintendents  and  such  other  officers 
and  employes  as  to  them  may  appear  necessary  to  obtain  the  best  results.  They 
shall  fix  the  salaries  and  compensation  of  the  employes  and  establish  such  rules  and 
regulations  as  they  may  from  time  to  time  deem .  best.  They  shall  select  three  (3) 
resident  trustees  for  each  station,  who  shall  serve  without  compensation,  except  as  it 
becomes  necessary  to  pay  traveling  expenses  as  may  be  required. 

15.  The  object  of  these  experimental  stations  shall  be  to  determine  the  adapts* 
bility  of  the  state  of  Nebraska  to  agriculture  and  horticulture,  such  as  the  produo* 
iDg  of  grain,  grasses,  root  crops,  and  fruits  of  all  kinds  that  are  produced  in  the 
same  latitude  in  other  states;  also  the  most  economical  methods  of  producing  the 
best  results  in  growing  such  crops,  both  with  and  without  irrigation ;  also  to  de- 
termine the  most  successful  methods  of  applying  water  by  artificial  means  to  the 
lands  of  the  state  of  Nebraska. 

16.  The  state  board  of  agriculture  may  in  their  discretion  establish  sub* 
stations,  not  to  exceed  four  (4)  for  any  one  year,  to  determine  the  effect  of  irriga- 
tion on  the  diffei*ent  kinds  of  soil  in  said  state. 

17.  The  proceeds  arising  from  the  sale  of  products  of  said  stations  shall  be 
applied  to  the  liquidation  of  the  running  expenses,  and  all  money  so  accruing 
shall  be  credited  as  coming  from  the  state,  and  be  applied  as  part  or  whole  payment 
of  any  amount  which  may  be  appropriated  from  the  funds  of  the  state  for  the  main- 
tenance of  said  station. 

18.  To  enable  the  state  board  of  agriculture  to  carry  out  the  provisions  of 
this  act  they  are  hereby  authorized  to  expend  such  amounts  as  they  may  deem 
necessary  from  any  moneys  hereafter  appropriated  to  carry  out  the  spirit  and  intent 
of  this  bill,  either  by  the  state  or  the  United  States,  as  the  case  might  be. 

19.  Whenever  twenty  or  more  persons  resideiits  of  any  county  in  this  state 
shall  organize  themselves  into  a  society  for  the  improvement  of  agriculture  within 
said  county,  and  shall  have  adopted  a  constitution  and  by-laws  agreeable  to  the  rules 
and  r^ulations  furnished  by  the  state  board  of  agriculture,  and  shall  have  appointed 
the  usnal  and  proper  officers,  and  when  the  said  society  shall  have  raised  and  paid 
into  the  treasury,  by  voluntary  subscription  or  by  fees  imposed  upon  its  members, 
aoysnm  of  money,  in  each  year  not  less  than  fifty  ($50)  dollars,  and  whenever  the 
president  of  snch  society  shall  certify  to  the  county  clerk  the  amount  thus  paid,  it 
shall  be  the  duty  of  the  c6unty  board  of  said  county  to  order  a  warrant  drawn  on 
the  general  fund  of  said  county  in  favor  of  the  president  of  said  society  for  a  sum 
eqoal  to  three  cents  on  each  inhabitant  of  said  county  upon  a  basis  of  the  last  vote 
for  member  of  congress,  allowing  five  inhabitants  for  each  vote  thus  cast,  and  it  shall 
be  the  daty  of  the  county  board  of  said  county  to  include  this  three  (3)  cents  per 
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capita  in  their  annual  estimate,  and  it  shall  be  thedutjof  the  treasurer  of  the  county 
to  pay  the  same  out  of  the  general  fund ;  Frovided,  That  if  any  existing  county 
agricultural  society  fails  or  has  failed  for  two  yeai^s  or  more  to  hold  an  annual  fair 
of  at  least  three  days  duration,  then  any  agricultural  society  in  the  county  formed 
for  a  similar  purpose/and  governed  by  the  rules  of  this  chapter  and  who  shall  hold 
an  annual  fair  of  at  least  three  days  duration,  may  apply  for  and  shall  receive  from 
the  county  treasurer  the  amount  above  provided  to  be  paid,  to  which  amount  they 
shall  be  entitled  for  so  long  a  period  as  they  may  comply  with  the  conditions  of 
this  act. 

This  section  formed  sec.  1  p.  3,  R.  S.     Amended  1869,  p.  217  ;  1881,  p.  63;  1889,  p.  534. 

20.  All  county  agricultural  societies  organized  pursuant  to  law  shall 
annually  offer  and  award  premiums  ibr  the  improvement  of  soil,  crops,  tillage, 
manures,  implements,  stock,  articles  of  domestic  industry,  and  such  other  articles, 
productions,  and  improvements  as  they  may  deem  proper,  and  perform  all  such  acts 
as  they  may  deem  best  calculated  to  promote  the  agricultural  and  manufacturing 
interests  of  the  county  and  state.  And  it  shall  also  be  their  duty  so  to  regulate  the 
amount  of  premiums  and  the  different  grades  of  the  same  as  to  enable  farmers  of 
small  as  well  as  large  means  to  compete  therefor;  and  in  making  the  awards  special 
reference  shall  be  had  to  the  profits  which  may  accrue  or  be  likely  to  accrue  from 
improved  methods  of  raising  crops,  or  of  the  fabrication  of  the  articles  thus  offered, 
with  the  intention  that  the  premiums  shall  be  given  for  the  most  economical  mode 
of  improvement.  All  persons  offering  to  compete  for  premiums  on  improved  mode 
of  tillage,  or  the  production  of  any  crops  or  other  articles,  shall  be  required,  before 
such  premiums  are  adjudged,  to  deliver  to  the  awarding  committee  a  full  and  correct 
statement  of  the  process  of  such  mode  of  tillage  or  pf'oduction,  and  the  expense  and 
value  of  the  same,  with  a  view  of  showing  accurately  the  profits  derived  or  expected 
to  be  derived  therefrom. 

21.  It  shall  be  the  duty  ot  each  county  society  to  publish  annually  a  list  of 
the  awards,  and  an  abstract  of  the  treasurer's  accOunt,  in  such  manner  as  the 
society  may  direct,  and  to  make  a  report  of  their  proceedings  during  the  year,  and  a 
synopsis  of  the  awards  for  the  improvements  in  agriculture  and  manufactures,  to- 
gether with  an  abstract  of  the  several  descriptions  of  these  improvements;  and  also 
to  make  a  report  of  the  condition  of  agriculture  in  that  county ;  which  report  shall 
be  made  out  in  accordance  with  the  rules  and  regulations  of  the  state  board  of  agri- 
culture, and  shall  be  forwarded  to  the  state  board  at  their  annual  meeting. 

22.  [Fair  grounds.] — Each  county  society  may  purchase  and  hold  in  fee 
simple  sueh  real  estate  as  they  may  deem  necessary,  not  exceeding  160  acres  of  laud, 
for  the  purpose  of  holding  county  fairs. 

23.  Whenever  any  county  agricultural  society,  organized  by  law,  shall  have 
procured  in  fee  simple,  free  from  incumbrance,  land  for  fair  grounds  not  less  than 
ten  acres  in  extent,  the  county  board  of  said  county  may,  in  their  discretion,  if  the 
finances  of  the  county  will  admit,  appropriate  and  pay  to  such  society  a  sum  not 
exceeding  one  hundred  dollars  for  every  thousand  inhabitants  in  said  county,  to  be 
expended  by  such  society  in  fitting  up  such  fair  grounds,  but  for  no  other  purpose ; 
but  not  more  than  one  thousand  dollars  shall  in  the  aggregate  be  appropriated  in 
any  one  county. 

24.  Each  society  receiving  such  appropriation  shall,  through  its  secretary, 
make  to  the  county  board  a  detailed  statement,  with  vouchers  showing  the  legal 
disbursement  of  all  the  moneys  received.  And  in  all  cases,  when  such  county 
agricultural  societies  shall  be  dissolved,  or  neglect,  for  the  space  of  two  years,  to 
discharge  the  duties  devolving  upon  them  by  law,  or  cease  to  exist,  in  any  county 
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where  payments  have  been  made  for  real  estate,  or  improvements  upon  such  real 
estate  for  the  use  of  any  agricultural  society,  then  all  such  real  estate  and  improve- 
ments shall  vest  in  fee  simple  in  the  county  making  such  payment,  and  the  district 
court  of  said  county,  upon  proof  thereof,  shall,  upon  petition  of  said  county  board, 
make  a  proper  decree  vesting  the  title  to  such  property  in  said  county. 

25.  No  person  shall  be  permitted  to  sell  intoxicating  liquors,  wine,  or  beer  of 
toy  kind,  or  be  engaged  in  any  gambling,  or  other  game  of  chance,  or  horse-rac- 
ing, either  inside  the  enclosure  where  any  state,  district,  or  county  agricultural 
society  fair  is  being  held  or  within  forty  rods  thereof,  during  the  time  of  holding 
such  fair;  and  any  person  found  guilty  of  any  of  the  offenses  herein  enumerated, 
shall  be  fined  in  a  sum  not  less  than  five  nor  more  than  fifty  dollars  for  every  such 
offense;  Provided,  That  trials  of  speed  of  horses  under  direction  of  the  society  shall 
not  be  included  in  the  term  horse-racing;  Provided,  also,  That  upon  filing  proof 
with  the  state  treasurer  of  a  violation  of  this  section  inside  the  enclosure  of  any  such 
feir,  the  amount  of  money  appropriated  shall  be  withheld  for  the  current  year, 
except,  if  paid,  then  it  shall  be  withheld  from  any  money  appropriated  for  the  en- 
suing year. 

26.  The  president  of  any  state  or  county  agricultural  society  may  grant  a 
written  permit  to  such  persons  as  he  may  deem  necessary  tO  sell  iruit,  pro- 
visions, and  other  necessaries  to  such  i)ersons  as  may  be  in  attendance  at  any  such 
fair,  under  such  regulations  and  restrictions  as  the  board  of  directors  may  prescribe. 

27.  ThlB  president  of  any  such  society,  marshal,  or  any  police  oflScer  appointed 
by  the  board  shall  be  empowered  to  arrest,  or  cause  to  be  arrested,  any  person  or 
persons  engaged  in  violating  any  of  the  provisions  contained  in  section  16  [25] 
of  this  chapter,  and  cause  them  forthwith  to  be  taken  before  some  justice  of  the 
peace,  there  to  be  dealt  with  as  provided  for  in  said  section;  and  they  may  seize, 
or  cause  to  be  seized,  all  intoxicating  liquors,  wine  or  beer,  of  any  kind,  with  the 
vessels  containing  the  same,  and  all  tools  or  other  implements  used  in  any  gambling 
or  other  game  of  chance,  and  may  remove,  or  cause  to  be  removed,  all  shows,  swings, 
booths,  tents,  carriages,  wagons,  vessels,  boats,  or  any  other  nuisance  that  may 
obstruct,  or  cause  to  be  obstructed,  by  collecting  persons  around  or  otherwise,  any 
thoroughfare  leading  to  the  enclosure  in  which  such  agricultural  fair  is  being  held ; 
and  any  person  owning  or  occupying  any  of  the  causes  of  obstruction  herein  specified 
who  may  refuse  or  fail  to  remove  such  obstruction  or  nuisance,  when  ordered  to  do 
80  by  the  president  of  such  society,  shall  be  liable  to  a  fine  of  not  less  than  five  and 
not  more  than  twenty  dollars  for  every  such  ofiense. 

Sees.  28  to  45  formed  sections  12  to  29,  ch.  1,  R.  S.  1866,  p.  7. 

28.  Whenever  any  owner  or  owners,  occupier  or  occupiers,  of  any  lands  bor- 
dering upon  any  public  road  or  highway,  except  a  street  or  alley  in  a  town,  may 
wish  to  plant  and  cultivate  any  hedge  or  live  fence  along  the  margin  of  his,  her, 
or  their  land,  it  shall  be  lawful  for  any  such  person  or  persons  to  set  and  plant  any 
6Qch  hedge  or  live  fence  precisely  on  the  line  of  the  road  or  public  highway,  and 
also  to  place  on  the  margin  of  such  road  a  protection  fence,  not  to  occupy  more 
than  six  feet  of  the  margin  or  edge  of  said-  road,  and  such  protection  fence,  when 
placed  opposite  any  live  fence  or  hedge,  actually  set  and  planted,  shall  be  permitted 
by  the  county  commissioners,  and  all  other  persons,  to  remain  for  the  term  of  seven 
years;  Provided,  That  the  county  commissioners  may  grant  permission  in  writing 
to  the  owner  or  owners  of  any  live  fence  or  hedge  to  continue  such  protection  fenoo 
any  term  of  time  which  they  may  deem  necessary. 

This  is  not  applicable  to  railroad  company.  26, 1 88  (41 N.  W. ,  993).  Where  a  person  constmcta 
adiTision  fence  without  complying  with  the  statnte,  he  cannot  haTe  any  contribation  from  owner  of 
adjoioing  land.  The  statutory  mode  of  apportionment  and  procedure  is  ei^clusiTe.  12, 485  (11  N« 
W.,  741). 
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29.  When  two  or  more  persons  shall  have  lands  adjoining,  each  of  them 
shall  make  and  maintain  a  just  proportion  of  the  division  fence  between  them,  ex- 
cept the  owner  of  either  of  the  adjoining  lands  shall  choose  to  let  his  lands  lie  open. 

30.  When  any  person  shall  have  chosen  to  let  his  lands  lie  open,  if  he 
shall  afterwards  enclose  the  same,  or  if  the  owner  of  lands  adjoining  upon  the 
enclosure  of  another  shall  enclose  the  same  upon  the  enclosure  of  another,  he  shall 
pay  to  the  owner  of  the  adjoining  lands  a  just  proportion  of  the  value,  at  the 
time,  of  any  division  fence  that  sliall  have  been  made  by  such  adjoining  owner,  or 
he  shall  immediately  build  his  proportion  of  such  division  fence. 

31.  The  value  of  such  fence,  and  the  proportion  thereof  to  be  paid  by  such  per- 
son, and  the  proportion  of  the  division  fence  to  be  made  and  maintained  by  him  in 
case  of  his  enclosing  his  land,  shall  be  determined  by  any  two  fence  viewers  of 
the  precinct  in  the  county. 

32.  If  disputes  arise  between  the  owners  of  adjoining  lands  concerning  the 
proportion  of  fence  to  be  made  or  maintained  by  either  of  them,  such  disputes  shall 
be  settled  by  the  fence  viewers  of  the  county;  and  in  such  case  it  shall  be  the  duty 
of  the  fence  viewers  to  distinctly  mark  and  define  the  proportion  of  the  fence  to  be 
made  or  maintained  by  each. 

38.  When  any  of  the  above  mentioned  matters  shall  be  submitted  to  fence 
viewers,  each  party  shall  choose  one,  and  if  either  neglect,  after  eight  ^lavs'  uotice, 
to  make  such  choice,  the  other  party  may  select  both.  ^ 

34.  The  two  fence  viewers  so  chosen  shall  examine  the  premi>e3  and  hear 
the  allegations  of  the  parties;  in  case  of  their  disagreement  they  shall  select  another 
fence  viewer  to  act  with  them,  and  the  decision  of  any  two  of  them  shall  be  final 
upon  the  parties  to  such  disputes,  and  upon  all  parties  holding  under  them. 

35.  The  decision  of  the  fence  viewers  shall  be  reduced  to  writing,  shall 
contain  a  description  of  the  fence,  and  of  the  proportion  to  be  maintained  by  each, 
and  their  decision  upon  any  of  the  points  in  dispute  between  the  parties  submitted 
to  them  as  aforesaid,  and  shall  be  forthwith  filed  in  the  office  of  the  county  clerk. 

36.  If  any  person  who  is  liable  to  contribute  to  the  erection  or  reparation  of  a 
division  fence  shall  neglect,  or  refuse,  for  the  period  of  four  weeks  after  notice  in 
writing  so  to  do,  tO  make  and  maintain  his  proportion  of  such  fence,  the  party  in- 
jured may  make  or  repair  the  same  at  the  expense  of  the  party  so  neglecting  or  re- 
fusing, to  be  recovered  from  him  with  costs  of  suit;  and  the  party  so  neglecting  or 
refusing,  after  notice  in  writing,  shall  be  liable  to  the  party  injured  for  all  damages 
which  thereby  accrue,  to  be  determined  by  any  two  fence  viewers  selected  as  above 
provided,  and  the  ience  viewers  shall  reduce  their  appraisment  of  damages  to  writ- 
ing and  sign  the  same. 

37.  If  any  person  who  shall  have  made  his  proportion  of  division  fence  shall 
be  disposed  to  remove  his  fence  and  suffer  his  land  to  lie  open,  after  having  first 
given  the  adjoining  owner  at  least  sixty  days  previous  notice  in  writing  of  his  inten- 
tion so  to  do,  he  may  at  any  time  between  the  first  day  of  December  in  any  year, 
and  the  first  day  of  April  following,  but  at  no  other  time,  remove  the  same. 

38.  If  any  such  fence  shall  be  removed  without  such  notice,  the  party 
removing  the  same  shall  pay  to  the  party  injured  all  such  damages  as  he  may 
thereby  sustain,  to  be  recovered  with  cost  of  suit. 

39.  Whenever  a  division  fence  shall  be  injured  or  destroyed  by  fire,  floods, 
or  other  casualty,  the  person  bound  to  make  and  repair  such  fence,  or  any  part 
thereof,  shall  make  or  repair  the  same,  or  his  just  proportion  thereof,  within  ten  dajrs 
after  he  shall  be  thereto  required  by  any  person  interested  therein,  such  requisition 
to  be  in  writing,  and  signed  by  the  party  making  the  same. 
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40.  If  such  person  shall  neglect  or  refuse  to  make  or  repair  his  proportioD 
of  such  fence  for  the  period  of  ten  days  after  such  request,  tiie  party  injured  may 
make  or  repair  the  same  at  the  expense  of  the  party  so  refusing  or  neglecting,  to 
be  recovered  with  cost  of  suit, 

41.  Fence  viewers  may  examine  witnesses  on  any  and  all  questions  sub- 
mitted to  them,  and  either  of  such  fence  viewers  shall  have  power  to  issue  subpoenas 
for  and  administer  oath  to  such  witnesses. 

42.  In  all  organized  counties,  justices  of  the  peace  shall  be  ex-qfficio  fence 
viewers  of  the  county. 

43.  Fence  viewers  shall  be  entitled  to  one  dollar  per  day  each  for  the  time 
necessarily  spent  as  above  provided,  to  be  paid  in  the  first  instance  by  the  party  re- 
quiring the  service;  and  all  expenses  of  the  view  shall  be  borne  equally  between 
the  parties,  except  in  case  of  view  to  appraise  damages  for  neglect  or  refusal  to  make 
or  maintain  a  just  proportion  of  the  division  fence,  in  which  case  the  cost  of  view 
shall  be  paid  by  the  party  in  default^  and  may  be  recovered  as  a  part  of  the  damage 


44.  Damage  accruing  to  any  person  or  persons,  under  provisions  of  this  chap- 
ter, may  be  recovered  in  a  civil  action,  in  any  court  of  this  state. 

45.  Any  structure  or  hedge  or  ditch  in  the  nature  of  a  fence  used  for  the 
purposes  of  enclosure  which  is  such  as  good  husbandmen  generally  keep,  shall  be 
deemed  a  lawful  fence. 

Sees.  46  to  50.     "An  act  to  define  a  lawful  fence,  and  other  purposes.''    1667  (Ter.),  p.  17. 

46.  Such  structures  as  shall  be  used  for  a  fence,  to  enclose  lands  shall  be  as 
follows : 

47.  A  rail  fence  shall  consist  of  at  least  six  rails,  said  rails  to  be  secured  by 
stakes  at  the  end  of  each  panel,  well  set  in  the  ground,  with  a  rider  upon  said 
stakes.  A  board  fence  shall  consist  of  not  less  than  three  boards  of  at  least  five 
inches  in  width  and  one  inch  thick,  said  boards  to  be  well  secured  to  posts,  the  posts 
to  be  not  more  than  eight  feet  apart.  A  rail  and  pOSt  fence  shall  consist  of  at 
least  three  rails,  well  secured  at  each  end  to  posts,  and  posts  to  be  not  more  than  ten 
feet  apart.  A  pole  and  post  fence  shall  consist  of  not  less  than  four  poles,  to  be 
well  secured  to  posts,  said  posts  to  be  not  more  than  seven  feet  apart.  A  wire 
fence  shall  consist  of  at  least  four  wires,  of  a  size  not  less  than  number  nine  fencing 
wire,  to  be  well  secured  to  posts,  said  posts  to  be  at  no  greater  distance  than  one  rod 
from  each  other ;  and  there  shall  be  placed  between  every  two  of  said  posts  one 
stake  or  post  to  which  the  wire  shall  be  attached. 

48.  The  fences  described  in  the  preceding  section  shall  be  at  least  four  and  one- 
half  feet  in  height,  and  in  the  construction  of  said  fences  the  spaces  between  the 
boards,  rails,  poles,  and  wires  herein  provided  for  shall  not  exceed  one  foot  each, 
measuring  frona  the  top. 

49.  A  hedge  fence  of  Osage  orange  shall  consist  of  at  least  one  row  of  plants, 
said  plants  not  to  be  more  than  eight  inches  apart  at  the  surface  of  the  ground,  and 
said  hedge  shall  be  such  as  fence  viewers  shall  decide  a  lawful  fence.  A  hedge 
fence  of  willow,  or  other  trees  used  for  that  purpose,  shall  consist  of  at  least  one 
row  of  such  trees  standing  not  more  than  fifteen  inches  apart  at  the  surface  of  the 
groand,  and  at  least  two  and  one-half  inches  in  diameter,  and  at  least  six  feet  in 
height 

50.  Fence  known  as  "Warner's  Patent"  shall  be  at  least  four  and  a  half 
feet  in  height,  and  consist  of  not  less  than  five  boards,  said  boards  to  be  at  least  five 
inches  wide,  and  one  inch  thick. 
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Sees.  51  and  52.  "An  actio  protect  owners  and  occupants  of  enclosed  and  cultivated  lands  from 
trespass  and  damage/'    1871,  p.  126.     In  force  March  8, 

51.  [Trespass.] — That  any  person  or  persons  who  shall  go  upon  or  pass  over 
any  cultivated  or  enclosed  land  in  this  state,  without  the  consent  of  the  owner  or 
occupant  thereof,  or  who  shall  do,  or  whose  accompanying  dog  shall  do,  any  damage 
to  or  u|)on  said  premises,  or  to  any  property  thereon,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  pay  a  fine  of  not  less  than  the 
amount  of  damage  committed,  nor  more  than  double  the  amount  of  such  damage, 
and  in  addition  thereto  shall  be  liable  to  the  person  suffering  such  damages,  for  the 
amount  thereof. 

52.  [Same.] — Any  person  or  persons  who  shall  enter  or  go  upon  any  enclosure 
or  cultivated  lands  owned  or  occupied  by  another,  and  shall  refuse  upon  request  of 
the  owner  or  occupant  thereof  to  go  immediately  therefrom,  shall  for  each  such  re- 
fusal be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a 
fine  not  less  than  five  dollars  nor  more  than  fifty  dollars  for  each  offense  so  com- 
mitted. 

Sees.  53  to  59,  ''An  act  to  provide  for  the  planting  of  shade  trees  in  towns,  cities,  and  Til- 
lages."   1871,  p.  51.    In  force  March  1. 

53.  That  the  corporate  authorities  of  the  cities  and  villages  of  the  state  of  Ne- 
braska shall  cause  shade  trees  to  be  planted  along  the  streets  thereof. 

54.  For  the  above  purpose  a  tax  of  not  less  than  one  dollar  nor  more  than 
five  dollars,  in  addition  to  all  other  taxes,  shall  be  levied  upon  each  lot  adjacent  to 
which  the  trees  are  to  be  planted  as  aforesaid  and  collected  as  other  taxes. 

55.  Trees  shall  be  annually  planted  when  practicable  on  each  side  of  one- 
fourth  of  the  streets  in  each  city  and  village  in  the  state  of  Nebraska,  until  all  shall 
have  shade  trees  along  them  not  more  than  twenty  feet  apart. 

56.  The  corporate  authorities  aforesaid  shall  provide,  by  ordinance,  the  dis- 
tance from  the  side  of  the  street  that  trees  shall  be  planted,  and  the  size  thereof. 

57.  Provided  the  owner  of  any  lot  or  lots  may  plant  trees  adjacent  thereto 
where  ordered  as  above,  in  the  manner  and  of  the  size  prescribed,  and  on  making 
proof  thereof  by  affidavit  to  the  collector,  said  affidavit  shall  exempt  said  owner 
from  the  payment  of  the  aforesaid  tax. 

58.  Any  person  who  shall  materially  injnre  or  shall  destroy  the  shade  tree 
or  trees  of  another,  or  permit  his  animals  to  injure  or  destroy  them,  shall  be  liable 
to  a  fine  of  not  less  than  five  dollars  nor  more  than  fifty  dollars  for  each  tree  thus 
injured  or  destroyed,  which  fine  shall  be  collected  on  complaint  of  any  person  or 
persons  before  any  court  of  proper  jurisdiction.  One-half  of  all  fines  thus  collected 
shall  be  paid  to  the  owner  of  the  trees  injured  or  destroyed;  the  other  half  shall  be 
paid  into  the  school  fund. 

59.  That  this  act  shall  not  apply  to  any  person  that  is  occupant  of  any  business 
lot  without  his  consent. 

Sees.  60  and  61.  "An  act  to  enoonrage  the  growth  and  cnltiyation  of  timber  in  the  state 
of  Nebraska.  *»    1879,  p.  187.     In  force  Febrnary  27. 

60.  [Bounty.] — That  when  any  pereon  shall  plant  and  properly  cultivate  for 
the  term  of  live  years,  six  rows  of  trees  eight  feet  apart,  and  the  trees  lour  feet  apart 
in  the  row — ^along  either  the  north  section,  or  the  half  section  line,  running  east  and 
west — said  rows  to  be  not  nearer  to  the  said  north  section  or  half  section  line  than 
four  feet  or  than  the  south  line  of  any  road  which  may  be  laid  out  on  said  north 
section  or  half  section  line,  or  when  any  person  shall  fill  out  to  the  standard  above 
prescribed,  and  keep  the  same  in  a  proper  state  of  cultivation  for  the  time  above 
stated,  any  rows  of  trees  that  may  previously  have  been  planted  along  said  north 
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section  or  said  half  section  line,  it  shall  be  the  duty  of  the  county  commissioners  to 
pay  such  person,  by  warrant  on  the  county  treasurer,  a  sum  of  money,  amounting  to 
three  dollars  and  thirty-three  cents  per  acre,  for  each  acre  so  planted  and  cultivated, 
EDoually,  so  long  as  the  same  is  planted  and  kept  growing  and  in  a  proper  state  of 
cultivation,  for  a  period  not  to  exceed  the  space  of  five  years,  and  to  an  extent  not 
to  exceed  three  acres  of  land. 

61.  It  shall  be  the  duty  of  the  assessor  of  each  precinct  to  make  proper 
examination  and  report  to  the  county  commissioners  at  the  time  of  his  annual 
report  the  condition  of  all  timber  so  planted  and  cultivated  under  the  provisions 
of  this  act. 

Sees.  62  to  66.  '*Xn  act  legalizing  the  Nebraska  Dairymen's  Association,"  etc  1889,  p.  565. 
In  force  March  2. 

62.  That  the  r^ularly  organized  and  incorporated  society  known  as  the 
Nebraska  Dairymen's  Association,  whose  articles  of  incorporation  are  re- 
corded in  the  office  of  secretary  of  state,  be  and  the  same  is  hereby  legalized 
as  a  state  institution. 

63.  The  Nebraska  Dairymen's  Association  shall  hold  a  convention  annually 
on  the  third  Tuesday  in  December,  at  such  place  in  the  state  as  the  board  of  man- 
agers may  select,  for  the  purpose  of  gathering  statistics  and  diffusing  practical 
knowledge  on  subjects  pertaining  to  the  dairy  interests  of  the  state,  by  addresses, 
papers,  discussions,  and  such  other  means  as  the  board  of  managers  may  direct. 

64.  The  secretary  of  said  association  shall  preserve  all  papers  read,  and  take 
a  stenographic  report  of  all  addresses  and  discussions  at  said  annual  convention,  and 
shall  make  a  report  of  the  same  to  the  governor,  together  with  a  full  report  of  all 
business  transacted,  including  an  itemized  statement  of  all  expenditures  of  money, 
and  shall  publish  in  pamphlet  form  not  less  than  two  thousand  (2,000)  copies  of 
said  report,  which  shall  be  distributed  according  to  the  law^  governingthe  distribu- 
tion of  the  reports  of  the  state  board  of  agriculture. 

65.  The  sum  of  one  thousand  dollars  is  hereby  annually  appropriated  out 
of  any  moneys  in  the  state  treasury  not  otherwise  appropriated,  for  the  use  and  ben- 
efit of  said  association,  and  the  state  auditor  is  hereby  authorized  .to  draw  his  war- 
rant for  the  same  upon  presentation  of  proper  vouchers  therefor,  certified  to  by  the 
president  and  secretary  of  said  association,  said  amount  to  be  used  only  for  defray- 
ing the  expenses  incurred  in  holding  conventions  and  in  publishing  and  distributing 
reports  and  such  other  purposes  as  in  the  discretion  of  the  board  of  managers  shall 
best  subserve  the  dairy  interests  of  the  state. 

66.  If  any  officer  or  member  of  said  association  shall  convert  any  of  the 
moneys  hereby  appropriated  to  his  own  use,  or  suffer  the  same  to  be  lost  or  expended 
b  any  other  way  or  manner  or  for  any  other  purpose  than  is  designated  by  law, 
such  officer  or  member  shall  be  deemed  guilty  of  embezzlement,  and  upon  con- 
viction thereof  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
one  nor  more  than  three  years. 

Sees.  67  to  69.  "An  act  for  the  protection  of  dairymen,  and  to  prerent  deception  in  sales  of 
batter  and  cheese."    1833;  p.  239.     In  force  Febroarj  20. 

67.  That  any  person,  company,  or  corporation  who  shall  manufacture  for 
sale  any  article,  or  who  may  offer  or  expose  for  sale  any  article  or  substance  in 
semblance  of  butter  or  cheese,  not  the  l^itimate  product  of  the  dairy,  and  not  made 
exclusively  of  milk  or  cream,  but  into  which  any  vegetable  oil  or  the  oil  or  fat  of 
animals  not'produced  from  milk  enters  as  a  component  part,  or  into  which  melted 
butter  or  any  oil  thereof  has  been  introduced  to  take  the  place  of  cream,  shall  dis- 
tinctly and  durably  stamp,  brand,  or  mark  upon  every  tub,  firkin,  box,  or  package 
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of  such  article  or  substance  the  word  oleomargarine  or  butterine,  in  plain 
Roman  letters  not  less  than  half  an  inch  square,  placed  horizontally  in  proper 
order^  and  iu  case  of  retail  sales  of  such  articles  or  substances  in  parcels,  the  seller 
shall  in  all  cases  deliver  therewith  to  the  purchaser  a  written  or  printed  label,  bear- 
ing the  plainly  written  or  printed  word  oleomargarine  or  butterine  in  type  or  letters 
2LB  aforesaid,  and  every  sale  of  such  article  or  substance  not  so  stamped,  branded, 
marked,  or  labeled  shall  be  void,  and  no  action  shall  be  maintained  for  the  price 
thereof, 

68.  Any  person,  company,  or  corporation  who  shall  sell,  or  offer  to  sell,  or 
have  in  his  or  her  possession  with  intent  tO  sell,  contrary  to  the  provisions  of  this 
act  any  of  the  said  articles  not  so  stamped,  marked,  or  labeled,  or  in  case  of  le- 
tail  sale,  without  delivery  of  the  label  required  by  section  one  of  this  act  [67],  shall 
for  each  such  oifeuse  forfeit  and  pay  a  fine  of  one  hundred  dollars^  to  be  recovered 
in  any  court  in  the  state  of  competent  jurisdiction. 

69,  That  any  person,  company,  or  corporation  who  shall  sell,  or  offer  or  expose 
for  sale,  or  shall  cause  or  procure  to  be  sold  any  article  required  by  the  first  section 
of  this  act  to  be  marked,  branded,  stamped,  or  labeled,  not  so  marked,  branded, 
stamped  or  labeled,  shall  be  guilty  of  a  misdemeanor,  and  on  trial  for  such  misde- 
meanor, proof  of  the  sale  or  offer  or  exposure  alleged  shall  be  presumptive  evi- 
dence of  knowledge  of  the  character  of  the  article  so  sold  or  offered. 
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CHAPTER  2.— ANIMALS. 

MARKS  AND   BRANDS.* 
Sees.  70  to  77  formed  chap.  33,  R.  S.  1866,  p.  253,  entitled  "Marks  and  Brands." 

70.  Every  person  having  cattle^  hogs,  and  slieep  shall  have  a  mark  or  brand, 
different  from  the  mark  or  brand  of  his  neighbors,  and  he  shall  deliver  to  the 
county  clerk  a  description  of  his  mark  or  brand,  and  such  clerk  shall  record  the 
same  in  a  well  bound  book  kept  by  him  for  that  purpose. 

71.  [Cannot  be  duplicated.] — No  person  shall  have  or  adopt  a  mark  or 
brand  previously  recorded  to  another  person  of  the  same  county,  neither  shall  the 
county  clerk  record  the  same  mark  or  brand  to  more  than  one  person. 

72.  No  person  shall  use  more  than  one  mark  or  brand  for  .his  stock,  nor 
use  any  other  than  the  one  recorded. 

73.  Every  person  shall  mark  or  brand  all  his  hogs  or  sheep  over  six  months 
old,  and  his  cattle  over  twelve  months  old,  and  if  any  dispute  arise  about  the 
question  of  whose  any  mark  or  brand  may  be,  the  same  sliall  be  decided  by  the 
record  of  the  county  clerk. 

74.  [Fraudulent  recording.] — If  any  person  shall  willfully  and  knowingly 
have  a  mark  or  brand  recorded  which  is  already  recorded  to  another  person  in  the 
same  county,  he  shall  be  fined  not  less  than  twenty  dollars  nor  more  than  one  hun- 
dred dollars. 

76.  [Same  by  clerk.] — If  any  county  clerk  shall  record  the  same  mark  or 
brand  to  more  than  one  person,  he  shall  forfeit  and  pay,  to  the  use  of  the  county, 
a  fine  not  exceeding  one  hundred  dollars. 

76.  Every  person  who  shall  willfully  and  with  intent  to  defraud,  misbrand,  or 
mismark  any  stock  not  his  own  shall  forfeit  and  pay  for  every  such  oti'euse  not  less 
than  twenty  doUai's  nor  exceeding  one  hundred  dollars. 

77.  If  any  person  alter  or  deface  the  mark  or  brand  of  any  other  person,  for 
every  head  of  stock  whose  mark  or  brand  shall  be  thus  altered  or  defaced  he  shall 
forfeit  not  exceeding  one  hundred  dollars. 

Sees.  78  to  85.  "An  act  relating  to  the  use  of  marks  and  brands  on  lire  stock."  1879,  p. 
157.    In  force  June  1. 

78.  Any  person  having  cattle^  hogs,  sheep,  horses,  mules,  or  asses  shall  have  the 
right  to  adopt  a  brand  or  ear-mark,  for  the  use  of  which  he  shall  have  the  exclu* 
rive  right  in  the  county  in  which  such  ear-mark  or  brand  is  recorded. 

71).  [Cannot  be  duplicated.]— No  person  shall  have  or  adopt  a  mark  or 
brand  previously  recorded  to  another  person  of  the  same  county,  neither  shall  the 
county  clerk  record  the  same  mark  or  brand  to  more  than  one  person. 

80.  Any  person  desiring  to  use  any  brand  or  ear-mark  shall  make  and  sign 
ft  certificate  setting  forth  afac^simile  and  description  of  the  brand  and  ear-mark 
which  he  desires  to  use,  and  shall  file  the  same  for  record  in  the  office  of  the  county 
clerk  of  said  county  in  which  he  resides.  And  any  person  so  desiring  may,  in 
the  manner,  and  with  like  effect  as  herein  provided,  record  his  brand  or  marks  in 
any  county  in  this  state  into  which  his  stock  is  liable  to  stray ;  Frovidedj  That  such 
mark  or  brand  has  not  been  heretofore  recorded  in  such  county  by  some  other  person. 

81.  The  authority  of  deciding  whether  a  brand  or  mark  offered  for  record  does 
or  does  not  conflict  with  any  previously  recorded  brand  or  marks  shall  be  vested 

^It  Ii  a  qaestion  if  Uiisact  if  not  repealed  by  the  succeedlug  one,  but  it  is  not  done  expressly. 
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in  a  committee  of  three,  consisting  of  the  county  clerk  and  two  respectable  stock 
owners  of  the  county.  The  two  stock  owners  shall  be  appointed  by  the  county 
commissioners,  they  shall  be  men  of  good  judgment'and  experience  in  brands,  and 
when  practicable  shall  be  chosen  from  those  largely  interested  in  cattle.  Vacancies 
occurring  in  the  membership,  other  than  the  county  clerk,  shall  be  filled  by  the 
connty  commissioners.  All  brands  offered  for  record  shall  be  submitted  before 
acceptance  to  this  committee.  The  objection  of  any  two  shall  reject  a  brand.  It 
shall  be  the  duty  of  the  county  clerk  to  file  all  brands  offered  for  record  pending 
the  examination,  which  he  shall  cause  to  be  made  as  promptly  as  possible,  and  if 
the  brand  is  accepted,  the  ownership  shall  date  from  the  date  of  filing. 

82.  [Committee — ^Appointment — Diities.]-r-It  shall  be  the  duty  of  the 
county  commissioners  immediately  after  the  passage  of  this  act,  to  make  the  ap- 

!)ointment  above  specified,  one  of  whom  shall  serve  till  the  first  day  of  January  fol- 
owing,  another  until  the  first  day  of  January  the  next  succeeding  year,  the  county 
commissioners  appointing  a  member  to  serve  for  two  years  at  their  first  meeting  in 
the  month  of  January  in  each  year.  After  this  shall  have  been  done  the  county  clerk 
shall  at  once  call  together  the  committee;  they  shall  examine  the  present  record  of 
brands,'and  in  any  case  where,  in  the  judgment  of  two  of  them,  a  brand  is  found 
which  conflicts  with  one  previously  recorded,  or  which  might  in  its  use  endanger  the 
property  of  the  party  owning  the  brand  earliest  of  record,  it  shall  be  the  duty  of 
the  county  clerk  to  notify  the  party  owning  said  brand  last  of  record  that  the  further 
use  of  the  same  will  be  illegal  to  the  same  extent  as  though  it  had  never  been  re- 
corded, unless  previously  agreed  upon  by  owners  of  such  brands,  and  a  joint  state- 
ment be  ])resented  to  the  recorder  of  brands  by  such  brand  owners;  the  said  notice 
shall  be  given  by  letter,  when  possible,  and  also,  and  in  all  cases  by  publication  for 
one  month  in  two  papers  of  general  circulation  in  the  county,  the  expense  of  which 
shall  be  paid  on  a  proper  voucher  by  the  county  commissioners;  both  forms  of 
notice  shall  be  given  immediately  after  said  examination  and  rejection.  It  is  ex- 
pressly provided  that  this  enactment  shall  not  in  any  way  affect  or  invalidate  the 
ownership  of  animals  which  were  branded  with  said  brand  then  registered  previous 
to  the  examination  and  rejection,  the  object  of  this  act  being  to  make  illegal  and 
enjoin  from  the  further  use  of  said  brand.  The  date  of  the  last  publication  shall 
be  considered  to  be  the  date  of  rejection. 

83.  It  shall  be  the  duty  of  any  person  who,  after  the  passage  of  this  act, 
brings  into  any  county  of  this  state  and  turns  loose  for  grazing  purposes  any 
herd,  brand,  or  individual  animals  already  branded,  to  lay  before  the  above  com- 
mittee a  statement  ot  the  brands  of  said  animals,  and  if  in  the  judgment  of  any 
two  of  them  said  brands  conflict  with  any  previously  recorded  in  that  county,  it 
shall  be  the  duty  of  the  owner  or  manager  of  said  animals  to  brand  them  with  a 
brand  that  the  committee  shall  consider  a  full  and  distinguishing  mark  from  all 
brands  there  recorded,  but  the  owner  shall  be  enjoined  from  any  further  use  of  the 
conflicting  brand.  A  failure  to  comply  with  the  above  shall  render  the  party  so 
failing  liable  for  all  damages  resulting  from  such  failure,  which  damages  may  be 
recovered  in  a  civil  suit.  It  is  further  provided  that  this  section  shall  apply  to  all 
animals  now  in  any  county  in  this  state  whose  brands  are  considered  by  this  com- 
mittee to  infringe  on  previously  recorded  ones. 

84.  In  deciding  as  to  the  conflict  of  brands,  the  committea  will  reject  any  one 
that,  being  the  same  as  one  previously  recorded,  has  in  addition  any  of  the  follow- 
ing, whether  placed  across, above,  below,  at  either  side,  or  encircling  the  main  brand, 
viz:  a  straight  bar,  a  quarter,  half,  or  entire  circle,  a  quarter,  half,  or  entire  dia- 
mond, either  upright  or  inverted,  the  same  not  constituting  a  true  brand,  and  ren- 
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dering  the  owner  of  the  same  brand  liable  to  damage  by  its  use^  saving  only  when 
one  or  more  of  these  shall  be  filed  by  the  owner  of  the  first  record  of  the  main 
brandy  in  which  case  it  may  be  accepted.  The  committee  shall  reject  any  brand 
formed  by  repetition  of  any  letter,  number,  or  figure  whic)i  shall  have  been  previ- 
ously recorded,  whether  to  be  placed  on  the  same  or  on  a  difierent  part  of  the  ani- 
mal; the  exclusive  right  of  the  first  record  to  the  letter,  number,  or  figure,  and  to 
repetition  of  it  being  reafiSrmed.  They  shall  also  reject  all  brands  known  as  solid 
brands,  and  all  ear-marks  which  shall  remove  to  exceed  one-half  of  the  ear.  A 
variation  in  the  size  of  the  letter,  number,  or,  figure  shall  not  constitute  a  new  brand, 
and  shall  be  rejected.  A  combination  of  letters,  numbers,  or  figures  may  be  per- 
mitted though  the  same  letters,  numbers,  or  figures  may  have  been  recorded  singly 
or  together,  if  in  the  judgment  of  the  whole  committee  said  combination  is  so  dif- 
ferent from  any  previous  record  as  to  constitute  a  new  brand,  with  no  danger  of 
iDfringment ;  but  in  this  case  the  objection  of  one  member  shall  reject. 

85.  In  all  suits  in  law  or  in  equity,  or  in  any  criminal  proceedings,  when  the 
title  to  any  stock  is  involved,  the  brand  on  any  animal  shall  be  prima  facie 
eridence  of  the  ownership  of  the  person  whose  brand  it  may  be;  Provided, 
That  such  brand  has  been  duly  recorded  as  provided  by  law.  Proof  of  the  right  of 
any  person  to  use  such  brand  shall  be  made  by  a  copy  of  the  record  of  the  same, 
certified  by  the  county  clerk  of  that  county  or  of  any  county  in  which  the  same  is 
recorded  under  the  hand  and  seal  of  office  of  such  clerk. 

LIENS. 

Sec.  86.  ''An  act  to  provide  for  liens  opon  live  stock  for  their  keeping."  1867  (Ter.)*  p.  12. 
In  force  Febrnary  18. 

86.  When  any  person  shall  procure,  contract  with,  or  hire  any  other  person  to 
feed  and  take  care  of  any  kind  of  live  stOCk,  the  person  so  procured,  contracted 
with,  or  hired  shall  have  a  lien  upon  such  property  for  the  feed  and  care  bestowed 
by  him  upon  the  same  for  the  contract  price  therefor^  and  in  case  no  price  has  been 
agreed  upon,  then  for  the  reasonable  value  of  such  feed  and  care.  The  i)erson  en- 
titled to  any  lien  under  the  provisions  of  this  section  may  foreclose  the  same  in  the 
manner  provided  by  law  for  the  foreclosing  of  chattel  mortgages;  Provided,  That 
at  least  thirty  (30)  days  before  the  sale  of  property  for  the  satisfaction  of  such  lien, 
the  person  entitled  thereto  shall  file  in  the  office  of  the  county  clerk  in  the  county  in 
which  said  live  stock  may  be  fed  and  kept  an  affidavit  describing  said  live  stock,  and 
setting  forth  the  amount  justly  due  for  the  feeding  and  keeping  of  the  same. 

Entirely  rewritten.  1889,  p.  378.  In  forcp  Jnne  30.  Where  liveryman  fed  horses  for  owner 
bnt  did  not  have  possession  of  them,  and  owner  mortgaged  them,  the  mortgagee's  lien  was  held 
snperior  to  lireryman's.  12,  68,  (10  N.  W.,  462).  Mnst  be  procnred,  contracted  with,  or  hired 
otherwise  no  lien.   20,  92  (29  N.  W.,  177). 

Sec  87.  ''An  act  for  the  protection  of  owners  of  stallions,  jacks,  and  bnlls.  1883,  p.  58.  In 
force  Febrnary  27. 

87.  [Lien  on  oflbpringf.] — That  owners  of  stallions,  jacks,  and  bulls  in  the 
state  of  Nebraska  have  a  lien  upon  the  get  of  such  stallion,  jack,  or  bull  for  the 
period  of  nine  months  after  the  birth  of  same  for  the  payment  of  the  services  of 
said  stallion,  jack,  or  bull;  ^Provided,  That  the  owner  of  the  stallion,  jack,  or  bull 
shall  have  filed  in  the  office  of  the  clerk  of  the  county  in  which  such  get  is  owned 
a  description  of  the  same,  with  date  of  birth,  within  one  hundred  and  twenty  days 
after  the  birth  thereof.  Said  lien  may  be  at  any  time  after  the  filing  of  said  de- 
scription foreclosed  in  manner  and  form  as  provided  by  law  for  foreclosing  of  chat- 
tel mortgages. 

Changed  from  six  months  and  all  after  *  added  in  1887,  p.  7(». 
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HERDING,   ESTRAY8,   ETa 

Sees.  88  to  06.  "An  act  regalating  the  herding  and  driving  of  stock."  1879,  p.  67,  In  force 
Jnoe  1. 

88.  Every  person  who  shall  keep  neat  cattle,  horses,  mules,  sheep,  or  goats 
for  their  growth  or  increase  within  the  state  shall  be  deemed  a  fltock  grower. 
Any  person  who  shall  drive  or  bring  neat  cattle  into  or  through  this  state  shall  be 
deemed  a  cattle  drover. 

89.  That  any  cattle  drover,  or  his  employee,  who  shall  drive  off  any  neat  cat- 
tle, horses,  mules,  or  sheep  belonging  to  another  intentionally,  or  through  neglect, 
shall,  on  conviction  thereof,  by  any  court  of  competent  jurisdiction,  be  jB.ned  in  any 
sum  not  more  than  one  hundred  (100)  dollars  for  each  and  every  head  of  cattle, 
horses,  mules,  or  sheep  so  driven  off. 

90.  In  any  indictment  or  complaint  under  this  act,  the  description  of  any 
kind  or  class  of  neat  cattle  shall  be  deemed  sufficient  if  described  as  cattle,  and  for 
the  purpose  of  this  act.  the  proof  of  brand  shall  be  deemed  to  be  prima  Jfacie  evi- 
dence of  ownership  of  such  stock. 

91.  That  no  stallion  over  the  age  of  eighteen  months,  nor  any  Mexican,  Texan, 
or  Cherokee  bull  over  the  age  of  ten  months,  nor  any  Mexican  ram  over  the  age  of 
eight  months  shall  be  permitted  to  run  at  large  in  the  state  of  Nebraska.  The  owner 
or  person  in  charge  of  such  animal  or  animals  as  are  prohibited  from  running  at 
large  by  this  section  who  shall  permit  such  animal  or  animals  to  run  at  large  may 
be  fined  for  each  offense  not  less  than  fifty  ($50)  dollars,  nor  more  than  two  hun- 
dred ($200)  dollars,  and  it  shall  be  lawful  for  any  person  to  castrate,  or  cause  to  be 
castrated,  any  such  animal  found  running  at  large:  Provided^  That  if  any  person 
shall  castrate  any  stallion,  bull,  or  ram,  and  it  shall,  on  proper  evidence  before  any 
competent  court,  be  proven  to  the  satisfaction  of  said  court  that  such  animal  was  not 
of  a  class  of  stock  prohibited  from  running  at  large  by  this  act,  said  person  shall  be 
liable  for  damages  to  the  amount  of  the  value  of  said  animal  so  castrated,  and  the 
cost  of  suit;  Provided^  also,  That  for  the  purpose  of  this  act  that  any  bull  possess- 
ing one-half  (|)  Texan,  Mexican,  or  Cherokee  blood  shall  not  be  deemed  a  Texan, 
Mexican,  or  Cherokee  bull,  as  the  case  may  be;  and  any  ram  possessing  one-half 
Mexican  blood  shall  not  be  deemed  a  Mexican  ram. 

Title  is  not  comprehensiTe  enough  to  authorize  giying  damages  for  castration  of  animals. 
13,  253(13N.  W.,  276.) 

92.  Any  person  owning  or  having  charge  of  any  drove  of  cattle,  horses,  or 
sheep  numbering  one  (1)  head  or  more  than  that  number  in  any  such  drove  of  cat- 
tle, horses,  or  sheep,  and  shall  drive  the  'same  into  or  through  any  county  of  Ne- 
braska of  which  the  owner  is  not  a  i*esident,  or  land  owner,  or  stock  grower,  and 
when  the  land  in  said  county  is  already  occupied  by  settlers  on  ranches,  it  shall  be 
the  duty  of  said  owner  or  person  in  charge  of  said  horses,  cattle,  or  sheep  to  prevent 
the  same  from  mixing  with  the  cattle,  horses,  or  sheep  belonging  to  actual  settlers, 
and  also  to  prevent  said  drove  of  cattle  from  trespassing  on  such  land  as  may  be 
the  property  of  the  actual  settler,  or  may  be  held  by  him  under  a  homestead,  pre- 
emption, or  leasehold  right,  and  used  by  him  for  the  grazing  of  animals,  growing 
hay,  or  timber,  or  other  agricultural  purposes,  or  doing  injury  to  the  ditches 
made  for  the  irrigation  of  crops.  If  any  owner  or  owners  or  persons  in  charge  of 
any  such  drove  of  cattle,  horses,  or  sheep,  shall  willfully,  carelessly,  or  negligently 
injure  any  resident  within  the  state  by  driving  said  drove  of  cattle,  horses,  or 
sheep  from  the  public  highways  and  herding  the  same  on  the  lands  occupied  and 
improved  by  settlers  in  possession  of  the  same,  it  shall  constitute  a  misdemeanor,  and 
shall  be  punished  by  a  fine  of  not  less  than  twenty  ($20)  dollars  and  not  more  than 
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one  hundred  ($100)  dollars,  at  the  discretion  of  the  court,  and  render  the  owner  or 
owners,  or  person  in  charge  of  the  drove  of  cattle,  horses,  or  sheep,  liable  for  such 
damages  as  may  be  done  to  the  property  of  said  settler. 

93.  When  the  stOCk  of  any  person  shall  be  driven  off  its  range  within  Ne- 
braska against  his  will  by  the  drovers  'of  any  drove,  and  the  same  shall  be  found 
among  such  drove,  every  person  engaged  as  drover  of  said  drove  shall  be  liable 
for  damages  to  the  party  injured  to  the  amount  of  the  full  value  for  the  animal  lor 
each  head  so  driven  off,  together  with  all  costs  accruing  in  the  trial  of  said  cause, 
and  said  herd  of  stock  shall  be  liable  for  the  same,  or  a  sufficient  number  to  oover 
all  damagjns  and  costs. 

94.  When  the  stock  of  any  resident  of  the  state  of  Nebraska  shall  either  [?] 
mix  with  any  drove  of  any  animals  it  shall  be  the  duty  of  the  drover  or  drovers, 
or  person  in  charge  of  such  drove,  tO  cut  out  and  separate  such  stock  from  said 
droves  immediately.  Every  person,  either  owner  or  driver,  or  otherwise  connected 
with  said  drove,  who  shall  neglect  to  comply  with  the  provisions  of  this  section, 
shall  be  fined  in  any  sum  not  exceeding  one  thousand  ($1,000)  dollars. 

95.  It  shall  be  unlawful  for  any  person  other  than  the  owner,  or  his  agent  or 
employee,  to  skin  or  remove  from  the  carcass  the  skin,  hide,  or  pelt  of  any  neat 
cattle  or  sheep  found  dead,  except  when  such  stock  is  killed  by  railroad  trains, 
when  the  employees  of  such  railroads  may  remove  the  hides  from  the  stock  so 
killed. 

96.  The  county  commissioners  of  the  several  counties  may  offer  and  pay 
rewards  for  the  detection  of  those  violating  this  act. 

Sees.  97  to  105.  ''An  act  for  a  general  herd  law  to  protect  cnltiTated  lands  Ax>m  trespass  by 
stock."    1871,  p.  120.    In  force  April  1.    (Sees.  9  and  10  of  original  act  repealed  1889,  p.  430. ) 

97.  That  the  owners  of  cattle,  horses,  mules,  swine,  and  sheep  in  this  state 
shall  hereafter  be  liable  for  all  damage  done  by  such  stock  upon  the  cultivated 
lands  in  this  state  as  herein  provided  by  this  act. 

98.  That  all  damage  to  property  so  committed  by  such  stock  running  at  large, 
shall  be  paid  by  the  owners  of  said  stock  ;  and  the  person  whose  property  is  so 
damaged  thereby  may  have  a  lien  upon  such  trespassing  animals,  for  the  full 
amount  of  damages  and  costs,  and  may  enforce  the  collection  of  the  same  by  the 
proper  civil  action. 

Owner  can  repleyy  after  tendering  damage.     19,  580  (27  N.  W.,  646). 

99.  That  when  any  such  stock  shall  be  found  upon  the  cultivated  lands  of 
another,  it  shall  be  lawful  for  the  owner  or  person  in  possession  of  said  lands  to 
impound  said  stock,  and  if  the  owner  of  said  stock  can  be  found,  and  is  known 
to  the  taker-up,  it  shall  be  the  duty  of  said  taker-up  to  notify  said  owner  by  leaving 
a  written  notice  at  his  usual  place  of  residence,  with  some  member  of  his  family 
over  the  age  of  fourteen,  or,  in  the  absence  of  such  person,  by  posting  a  copy  of  such 
notice  on  the  door  of  said  residence,  of  the  taking  up  of  said  stock,  describing  it,  and 
stating  the  amount  of  damages  claimed ;  also,  the  name  of  his  arbitrator,  and 
requiring  him,  within  forty-eight  hours  after  receiving  said  notice,  to  take  the  said 
property  away,  after  making  full  payment  of  all  damages  and  costs  to  the  satisfaction 
of  said  taker-np  of  trespassing  animals.     Said  notice  may  be  in  the  following  form : 

Mr. :     You  are  hereby  notified  that  on  the day  of ,  1 8        , 

your  stock,  of  which  I  now  have  in  my  possession— (here  describe  the  animal  or 

animals) — did  trespass  upon  my  land,  and  damage  the  same  to  the  amount  of . 

You  are  required  to  pay  the  above  charges  within  forty-eight  hours  from  the  delivery 
of  this  notice,  or  the  aforesaid  stock  will  be  sold,  as  provided  by  law.  I  have  ap- 
pointed Mr. to  act  as  arbitrator  should  you  not  feel  satisfied  with  the  amount 
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of  damages  claimed  ia  the  within  notice.  Provided,  That  no  claim  for  damages 
shall  be  maintained  by  the  taker-up  without  the  notice  contemplated  in  this  section 
shall  have  been  given,  when  the  owner  is  known  by  the  taker-up  of  such  stock. 

To  maintain  possession  and  lien,  taker-np  mast  comply  strictly  with  the  lavr.  18, 178  (24  N. 
W.j  728).  Owner  entitled  to  a  reasonable  time  to  pay  damages.  6,  273.  Party  taking  up  stock 
acquires  no  lien  upon  it  unless  he  complies  subiHtantially  with  the  statute.  13,  425  (14  N.  W.,  160). 
History  of  former  herd  laws  in  this  state  given,  and  held,  that  an  action  could  not  be  maintained 
for  trespass  of  stock  upon  nnenclosed,  uncultivated,  wild  prairie  land.  10,  492  (6  N.  W.,  600). 
Kemedy  provided  by  this  statute  is  not  exclusive,  but  cumulative.     12,  272  (11  N.  W.,  315). 

100.  If  the  owner  of  said  stock  shall  refuse,  within  forty-eight  hours  after 
having  been  notified  in  writing,  to  pay  said  damages  claimed^  or  appoint  an  arbi- 
trator to  represent  his  interest,  said  animal  or  animals  shall  be  sold  upon  execu- 
tion as  required  by  law^  when  said  amount  of  damages  and  costs  have  been  filed 
with  any  justice  of  the  peace  of  the  county  within  which  said  damages  may  have  been 
sustained. 

Issuance  and  service  of  summons  not  necessary,  but  a  general  judgment  cannot  be  entered  by 
justice.     17,  101  (22  N.  W.,  124,  347). 

101.  [Arbitrators.] — In  case  the  parties  interested  cannot  agree  as  to  the 
amount  of  damages  and  costs  sustained,  each  party  may  choose  a  man,  and  in  case 
the  two  men  chosen  cannot  agree,  they  shall  choose  a  third  man,  who,  after  being 
duly  sworn  for  the  purpose  herein  named,  the  three  shall  proceed  to  assess  the 
damages,  possessing  for  that  purpose  the  general  power  of  arbitrators. 

13,  425  (14  N.  W.,  160). 

102.  The  said  arbitrator  or  arbitrators  shall  made  [make]  an  award  in  writing, 
which,  if  not  paid  within  five  days  after  the  award  has  been  made,  may  be  filed  with 
any  justice  of  the  peace  in  the  same  county,  and  shall  operate  as  a  judgment,  which 
judgment  shall  be  a  lien  upon  the  stock  so  taken  up,  and  execution  may  issue  upon 
said  stock  for  the  collection  of  said  damages  and  costs,  as  in  other  cases ;  Provided, 
That  either  party  may  have  an  appeal  from  said  judgment,  as  in  other  cases  before 
justices  of  the  peace.  Said  arbitrators  shall  be  allowed  two  dollars  each  for  their 
services ;  *  Provided  farther,  That  if,  before  the  trial  by  said  arbitrator  or  arbi- 
trators, the  owner  of  said  stock  shall  tender  to  the  person  injured  an  amount  in  lieu 
of  said  damage  and  costs  which  may  have  accrued,  which  shall  equal  the  amount  of 
damage  afterward  awarded  by  the  arbitrators, court,  or  jury,  or  shall  affirm  [offer  in] 
writing,  to  confess  judgment  for  the  same,  and  if,  notwithstanding  the  said  injured 
person  refusing  said  offer,  cause  the  trial  to  proceed,  he  shall  pay  costs  and  necessarily 
the  damage  awarded. 

All  alter  *  added  1875,  p.  187.     13,  426  (14  N.  W.,  160). 

103.  In  case  the  owner  of  said  stock  is  not  known  or  found  in  said  county, 
as  herein  set  forth,  the  taker-up  of  said  stock  so  trespassing  upon  cultivated  landia, 
shall,  in  such  cases,  proceed  as  provided  by  law  regulating  estrays,  and  the  stock 
shall  be  held  liable  for  all  damages  and  costs. 

104.  That  cultivated  lands,  within  the  meaning  of  this  act,  shall  include  all 
forest  trees,  fruit  trees,  and-  hedge-rows  planted  on  said  lands,  *also  all  lands  sur- 
rounded by  a  plowed  strip,  not  less  than  one  rod  in  width,  which  strip  shall  be 
plowed  at  least  once  a  year. 

All  after  *  added  1881,  p.  65. 

105.  Nothing  herein  contained  shall  be  so  construed  as  to  prevent  any  ownw 
of  cultivated  lands,  or  fruit  and  forest  trees,  from  maintaining  an  action  for  all 
damages  caused  by  stock  which  has  escaped  or  been  driven  away  from  the  premises 
of  the  party,  thus  damaged,  against  the  owner  of  the  stock  causing  such  damage. 
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Sees.  106  and  107.  "An  act  to  restrnin  sheep  and  swine  fh)in  running  at  large  in  the  state  of 
Nebraska."     Ib75,  p.  190.     In  force  March  1. 

106.  That  from  and  after  the  first  day  of  March,  A.  D.  1875,  sheep  and  swine 
shall  1)6  restrained  from  running  at  large  in  the  state  of  Nebraska. 

107.  That  all  damages  to  property  committed  by  such  stock  so  running  at 
large  shall  iye  paid  by  thu  owner  of  said  stock,  and  the  person  whose  property  is 
damaged  thereby,  may  have  a  lien  upon  said  trespassing  animal  for  the  full  amount 
of  damages  and  costs,  and  enforce  and  collect  the  same  by  the  proper  civil  action. 

Sees.  106  and  109.  ''An  act  to  prevent  damage  bj  certain  domestic  animals  dnring  the  night 
time  in  Uie  state  of  Nebraska  in  organized  coon  ties  in  the  state  where  no  herd  law  is  in  force.  ^' 
1879,  p.  165.    In  force  Jane  1. 

108.  No  cattle,  horses,  mules,  swine,  or  sheep  shall  run  at  large  during  the 
night  timei  between  sunset  and  sunrise,  in  the  state  of  Nebraska,  and  the  owner 
or  owners  of  any  such  animal  shall  be  liable  in  an  action  for  damages  done  during 
such  night  time. 

14,74(15N.W.,197). 

109.  Damages  shall  be  assessed  and  collected  by  notice  given  to  owners,  and 
arbitrators  chosen,  stock  sold,  judgment  awarded;  and  in  case  of  estrays,  as  pro- 
vided in  sections  2,  8,  4,  5,  6,  7,  and  8  of  this  article  [98  to  104]. 

Sees.  110  to  113  formed  sees.  30  to  33,  ch.  1,  R.  S.,  1866,  p.  10. 

110.  If  any  domestic  animal  break  into  any  enclosure,  the  person  injured 
thereby  sliall  recover  the  amount  of  damage  done,  if  it  shall  appear  that  the  fence 
through  which  said  animal  broke  was  a  lawful  fence. 

See  23,  670  (37  N.  W.,  456). 

111.  If  before  trial  the  owner  of  such  trespassing  animals  shall  have  tend- 
ered to  the  person  injured  an  amount  in  lieu  of  damage  and  costs  which  may 
have  accrued,  wliich  shall  equal  the  amount  of  damage  afterward  awarded  by  the 
court  or  by  the  jury,  or  shall  offer  in  writing  to  confess  judgment  for  the  same,  and 
if,  notwithstanding  the  said  injured  person  refusing  said  offer,  cause  the  trial 
to  proceed,  he  shall  pay  costs,  and  recover  only  the  damage  awarded. 

112.  If  any  person  SOW  any  grain,  or  plant  any  crop,  without  enclosing  the 
same  with  a  sufficient  fence,  as  above  provided,  he  shall  be  liable  ^or  all  damages 
that  any  person  or  persons  may  sustain  in  consequence  of  such  neglect  to  enclose 
the  same. 

118.  This  subdivision  shall  not  extend  to  or  in  anywise  affect  any  county  in 
this  state  in  which  horses,  mules,  cattle,  sheep,  or  swine  are  restrained  from  run- 
ning at  large  by  reason  of  legislative  enactment 

Sees.  114  to  129  formed  chapter  18,  B.  S,  1866,  p.  153,  entitled  '*  fistrays." 

114.  It  shall  be  lawful  for  any  person  holding  land  in  this  state,  by  deed,  title, 
bond,  or  lease  for  one  or  more  years,  and  being  in  possession  thereof,  to  take  up  any 
estray  horse^  mule,  or  ass,  neat  cattle,  sheep,  or  swine,  found  within  his  enclosed 
premises  at  any  season  of  the  year ;  and  any  estray  found  around  the  premises  of  any 
lessee  or  freeholder  between  the  twentieth  day  of  October  and  the  firat  day  of  April, 
may  be  taken  up  by  such  lessee  or  freeholder;  and  any  horse,  mule,  or  ass,  with  any 
portion  of  harness  attached  to  them,  and  any  oxen,  with  yoke,  that  are  believed  to 
have  jestrayed  away  from  their  owners  may  be  taken  up  by  any  person  at  any  time. 

115.  It  shall  be  the  duty  of  any  person  taking  up  an  estray  animal  or  ani- 
mals to  send  a  description  of  the  same  to  a  justice  of  tiie  peace  in  the  precinct  where 
the  said  estray  was  taken  up,  within  forty-eight  hours  thereafter,  and  said  justice  of 
the  peace  shall  record  the  same  in  a  book  kept  by  him  for  that  purpose,  for  which 
he  shall  receive  the  sum  of  twenty rfive  cents.     If  said  estray  or  estrays  shall  not  be 

7 

Digitized  by  CjOOQIC 


98  ANIMALS.  Ch.  2. 

claimed  by  the  owner  thereof  within  ten  days  thereafter,  a  description  of  the  same 
shall  be  sent  to  the  county  clerk  by  the  party  taking  up  said  estray,  who  shall  im- 
mediately record  the  same  in  a  book  kept  by  him  for  that  purpose,  for  which  he 
shall  receive  the  sum  of  twenty-five  cents.  The  person  taking  up  the  estray  shall, 
within  twenty  days  thereafter,  procure  the  publication  of  the  description  of  such 
animal  or  animals  in  any  newspaper  published  within  the  county. 
Rewritten  1689,  p.  428. 

116.  The  proprietor  of  such  newspaper  shall  publish  said  description  for  at 
least  five  consecutive  weeks,  and  shall  receive  therefor  the  sum  of  three  dollars; 
Provided,  That  if  two  or  more  estrays  of  the  same  species  shall  be  taken  up  by  the 
same  person  at  the  same  time,  they  shall  be  included  in  the  same  publication;  and 
in  such  case  the  aforesaid  publisher  shall  receive  no  more  than  for  on5  of  such  spe- 
cies, except  where  the  number  so  described  shall  exceed  three,  he  shall  receive  one 
dollar  for  each  estray  beyond  that  number  included  in  such  publication. 

117.  The  owner  of  an  estray  may,  at  any  time  previous  to  its  sale,  reclaim 
the  same  on  proving  said  property,  by  oath  or  otherwise,  and  paying  for  the  adver- 
tisement, and  a  reasonable  compensation  for  any  other  necessary  expenses  incurred 
by  the  person  taking  up  said  estray. 

118.  In  case  the  parties  cannot  agree  upon  the  amount  of  the  expenses  incurred, 
they  may  each  choose  a  disinterested  person  to  act  as  arbitratorSi  and  the  two 
chosen  may  choose  a  third.     The  decision  of  the  arbitrators  shall  be  final. 

119.  When  an  estray,  if  it  be  a  sheep,  swine,  or  calf  under  the  age  of  one  year, 
has  not  been  reclaimed  within  six  months  after  the  advertising  the  same,  it  shall 
become  the  property  of  the  person  taking  it  up,  without  further  proceedings.  If 
the  estray  be  a  horse,  mule,  ass,  bull,  cow  or  steer  over  the  age  oi  two  years,  it  must 
be  reclaimed  within  six  months  from  the  time  it  was  first  advertised.  If  the  estray 
is  an  animal  over  the  age  of  .one  year,  and  not  over  the  age  of  two  years,  it  must  be 
reclaimed  within  six  months  from  the  time  it  was  first  advertised.  If  any  estray 
included  in  the  two  last  named  classes  shall  not  be  reclaimed  within  the  time  speci- 
fied respectively,  the  person  taking  up  the  estray  shall  notify  a  justice  of  the  peace 
of  the  county  wherein  said  estray  was  taken  up,  who  sliall  appoint  two  disinterested 
persons,  and  administer  to  them  an  oath  or  affirmation  to  faithfully  and  truly  ap- 
praise said  estray,  and  said  persons,  upon  actual  view  of  said  property,  shall  appraise 
the  same  at  its  true  value,  and  make  due  return  thereof,  in  writing,  to  said  justice  of 
the  peace,  who  shall  appoint  a  day  of  sale,  and  cause  notice  of  the  time  and  place 
of  sale  to  be  published  at  least  five  weeks  consecutively  before  the  day  of  sale,  in  a 
newspaper  printed  in  said  county,  and  by  posting  up  written  or  printed  notices  in 
three  public  places  in  the  precinct  where  the  estray  is  to  be  sold;  and  in  case  there 
is  no  newspaper  printed  in  said  county,  there  shall  be  three  additional  written  or 
printed  notices  posted  up  at  the  county  seat  of  said  county,  and  on  the  day  appointed 
said  estray  shall  be  sold  by  said  justice  to  the  highest  bidder  in  cash ;  and  the  pro- 
ceeds thereof,  after  deducting  the  costs  of  the  proceedings  and  the  expenses  of  keep- 
ing said  estray,  shall  be  paid  to  the  county  treasurer  within  ten  days  after  the  sale, 
subject  to  the  order  of  the  owner,  provided  the  owner  of  said  estray  shall  establish  his 
ownership  to  the  same,  to  the  satisfaction  of  the  county  treasurer  of  said  county 
within  one  year  from  the  day  of  sale;  and  if  said  balance  is  not  so  claimed  within 
the  time  so  specified,  it  shall  be  placed  by  said  treasurer  to  the  credit  of  the  general 
school  fund  of  said  county. 

120.  The  place  of  sale  shall  be  at  the  residence  of  the  person  taking  up  the 
estray. 

121.  When  an  estray  is  sold,  it  must  bring  at  least  two- thirds  of  the  ap- 
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praised  value.  In  case  it  does  not,  the  animal  shall  be  re-appraised^  and  again 
offered  for  sale  one  week  after  the  day  appointed  for  the  first  sale,  and  no  advertise- 
ment  shall  be  necessary  for  the  second  sale. 

122.  When  the  appraisers  think  that  the  animal  will  not  bring  more  than 
enough  to  defray  the  necessary  e:roense8  of  the  sale  and  advertisement  thereof, 
said  sale  shall  be  dispensed  wiui,  and  the  person  who  took  up  the  animal  shall, 
on  the  payment  of  expenses,  be  the  owner  thereof. 

123.  The  money  received  from  the  sale  of  an  estray  shall  go  into  the  county 
school  fdndy  all  expenses  first  being  paid. 

124.  Any  person  violating  section  ten  of  this  chapter  shall  be  liable  to  a 
fine  of  not  less  than  twenty  dollars  nor  more  than  two  hundred  dollars. 

125.  The  appraisers  of  estrays  shall  estimate  the  value  of  the  labor,  trouble, 
and  expense  of  the  pei*son  taking  up  and  keeping  an  estray — taking  into  considera- 
tion the  services  rendered  by  the  animal. 

126.  [Fees  of  appraisers.] — The  appraisers  of  estrays  shall  receive  fifty  oenti 
each  for  each  appraisement,  but  when  more  than  one  animal  is  taken  up  at  any  one 
tune  by  one  person,  they  shall  all  be  appraised  as  one,  and  the  appraisers  shall  b« 
entitled  to  compensation  for  but  one  appraisement.  The  justice  of  the  peace  shall 
receive  for  his  services  the  sum  of  one  dollar  and  fifty  cents. 

127.  [Payment  of  expenses.] — The  advertisement,  the  appraisement,  and 
the  services  of  the  justice  of  the  peace  shall  be  paid  by  the  person  taking  up  the 
estray,  and  he  shall  receive  the  same,  with  fifty  per  cent  additional,  from  the  pro- 
ceeds of  the  sale  of  the  estray. 

128.  If  any  horse  or  mule  not  gelded,  two  years  old  or  upwards,  shall  ht 
foand  running  at  large,  it  shall  be  lawful  for  any  person  to  take  up  such  horse  or 
male,  and  forthwith  give  notice  to  the  owner  or  keeper,  if  he  be  known  to  the 
taker-up,  and  if  the  owner  or  keeper  do  not  appear  within  three  days  thereafter,  and 
pay  to  the  said  taker-up  two  dollars  as  compensation  for  his  trouble,  the  taker-up 
shall  proceed  to  advertise  said  horse  or  mule,  and  the  same  proceedings  shall  be  had 
in  every  respect  as  hereinbefore  provided  in  cases  of  estray  horses  or  mules ;  Provided, 
That  the  taker-up  may,  after  the  expiration  of  twenty  days  from  the  time  of  adver- 
tising, geld,  or  procure  to  be  gelded,  the  said  horse  or  mule,  which  shall  be  done  at 
the  risk  and  expense  of  the  owner.    . 

129.  Should  any  animal  taken  up  as  an  estray  die  while  in  possession  of  the 
person  taking  it  up,  he  shall  not  be  liable  for  the  loss,  unless  its  death  was  the  result 
of  mistreatment  or  willful  neglect. 

Sees.  130  to  135.  "An  act  to  proTide  for  the  protection  of  stock  from  contagious  diseases." 
1867  (sUte),  p.  74.     In  force  June  20. 

130.  That  every  person  shall  so  restrain  his  diseased  or  distempered  cattle,  or 
such  as  are  under  his  care,  that  they  may  not  go  at  large;  and  no  person  or  per- 
sons shall  drive  any  diseased  or  distempered  cattle  affected  with  any  contagious  or 
infectious  disease  into  or  through  this  state  or  from  one  point  thereof  to  another. 
Any  person  or  persons  offending  against  this  section  shall,  on  conviction  thereof 
before  any  justice  of  the  peace,  forfeit  not  less  than  five  nor  more  than  twenty-five 
dollars  for  every  head  of  such  cattle,  and  be  liable  for  all  costs  and  damages. 

131.  Any  justice  of  the  peace,  upon  proof  before  him  that  any  cattle  are  going 
at  large  or  are  driven  in  or  through  his  county  in  violation  of  the  preceding  section, 
shall  order  a  constable  or  sheriff  to  impound  them,  and  the  owner  thereof  shall 
be  held  liable  for  all  costs  and  damages. 

132.  The  sheriff  or  constable  who  may  execute  the  order  of  any  justice  of  the 
peace  as  aforesaid,  to  impound  any  such  cattle,  shall  have  twenty-five  cents  per  head 
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for  the  first  fifty,  and  five  cents  for  each  additioDal  head,  to  be  paid  by  the  defend- 
ant upon  conviction  thereof,  but  in  case  the  defendant  be  discharged,  then  such  costs 
to  be  paid  by  the  complainant;  and  if  any  officer  to  whom  any  order  under  this 
law  is  directed  should  fail  to  execute,  he  shall  forfeit,  in  case  of  a  fieiilure,  a  sum 
not  less  than  one  hundred  dollars. 

133.  It  shall  not  be  lawful  for  any  person  to  use,  let,  sell,  or  permit  to  run  at 
large  any  horse,  mule,  or  ass  diseased  with  the  glanders.  Any  person  violating 
the  provisions  of  this  section  shall  pay  a  fine  of  not  less  than  five  nor  more  than 
fifty  dollars,  and  shall  be  liable  for  all  damages. 

It  is  a  good  defense  to  an  action  on  a  promissory  note,  that,  the  sqle  consideration  was  a  gland- 
ered  horse.     29,  304  (45  N.  W.,  462). 

134.  All  fines  and  forfeitures  incurred  under  the  provisions  of  this  act  shall  be 
recovered  by  action  before  any  justice  of  the  peace,  and  all  such  fines  shall  be  paid 
into  the  school  fund,  in  and  for  the  county  having  jurisdiction  of  the  case. 

135.  In  all  cases  of  conviction  under  the  provisions  of  this  act  the  justice 
shall  enter  judgment  for  the  fine  and  costs  against  the  defendant,  and  may  com- 
mit him  until  ttie  judgment  is  satisfied,  or  issue  execution  on  the  judgment  for  the 
use  of  the  common  schools  of  the  county. 

Sees.  136  to  139.  **An  actio  prevent  the  importation,  selling,  or  running  at  large  of  domestic 
animal  or  animals  affected  with  any  infection!  or  contagions  diseases.''  1883,  p.  59.  In  force 
February  20. 

136.  It  shall  not  be  lawful  for  the  owner  of  any  domestic  animal  or  animals, 
or  any  person  having  them  in  charge,  knowingly  tO  import  or  drive  into  this  state 
any  animal  or  animals  having  any  contagious  or  in  lections  disease;  and  any 
person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  fine  in  any  sum  not  less  than  $1  nor  more  than  $100,  and  be  imprisoned  in  the 
county  jail  not  more  than  three  months,  or  both,  in  the  discretion  of  the  court 

137.  Any  person  being  the  owner  of  any  domestic  animal  or  animals,  or 
having  the  same  in  charge,  who  shall  turn  out,  or  suffer  any  such  domestic  animal 
or  animals  having  any  contagious  or  infectious  disease,  knowing  the  same  to  be  so 
diseased,  to  run  at  large  upon  any  unenclosed  land,  common,  or  highway,  or  shall 
let  the  same  approach  within  twenty  rods  of  any  highway,  or  shall  sell  or  dispose  of 
any  domestic  animal  or  animals,  knowing  the  same  to  be  so  diseased,  without  fully 
disclosing  the  fact  to  the  purchaser,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  pimished  by  a  fine  in  any  sum  not  exceeding  five  hundred  dollars,  and 
imprisoned  in  the  county  jail  not  less  than  six  months. 

138.  Nothing  in  this  act  shall  be  so  construed  as  to  prevent  the  recovery  of 
damages  in  a  civil  action  against  any  person  or  persons  who  shall  sell,  trade,  or 
import,  or  drive  into  this  state,  such  diseased  animal  or  animals,  or  who  shall  allow 
such  domestic  animal  or  animals  to  run  at  large,  or  to  approach  nearer  than  twenty 
rods  of  any  highway. 

139.  Any  person  violating  any  of  the  provisions  of  this  act,  in  addition  to 
the  penalties  herein  provided,  shall  be  liable  for  all  damages  that  may  accrue  to 
the  party  damaged  by  reason  of  said  diseased  animal  or  animals  imparting  disease. 

Sees.  140  and  141.  "An  act  to  prevent  spread  of  hog  cholera  and  other  kindred  diseases, 
and  to  prevent  traffic  in  animals  dying  from  infections  or  other  diseases."  1885,  p.  89.  In  force 
March  4. 

140.  That  it  shall  be  the  duty  of  the  owner  of  swine  or  other  domestic  animals 
dying  from  cholera  or  other  diseases,  within  twenty-four  hours  after  their  death,  to 
cause  the  carcass  of  such  animals  to  be  suitably  buried  or  bumed  on  the  prem- 
ises owned  or  occupied  by  such  person. 
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141.  If  the  owner  of  any  swine  or  other  domestic  animals  dying  from  cholera 
or  other  disease,  or  any  other  person,  shall  sell  or  dispose  of  the  carcass  of 
such  swine  or  other  domestic  animals  to  any  ]>erson  for  the  purpose  of  manufactur- 
ing the  same  into  soap  or  rendering  the  same  into  lard,  or  for  other  purposes,  or  if 
any  person  shall  buy  or  otherwise  obtain  the  carcass  of  any  swine  or  other 
domestic  animals  dying  from  cholera  or  other  disease  for  manu&cturing  pur^ 
poses  as  aforesaid,  or  any  other  purpose  except  that  of  burial  or  burning  as  provided 
in  the  preceding  section,  every  such  person  shall  upon  conviction  be  fined  in  any 
sum  not  less  than  twenty-five  ($25)  dollars  nor  more  than  one  hundred  ($100) 
dollars,  or  be  imprisoned  not  exceeding  six  months. 

Sees.  142  to  168.  "Ad  act  to  amend  an  act  entitled  *An  act  concerning  the  care  of  and  to  preTont 
the  spread  of  oontagiooa  and  infections  disease  among  domestic  animals;  to  proWde  for  the  ap- 
pointment of  a  liTe  stock  sanitary  commission  and  state  Yeterinary  BUrgeon  defining  their 
and  dnties  and  regulating  their  compensation,'  approTod  March  5, 1886,  and  to  repeal  said  poweia 
•rt.»'    1887,  D.  72.    In  force  March  31. 

142.  The  governor  is  hereby  authorized  to  employ  four  agents^  one  of  whoai 
shall  be  a  competent  and  skilled  veterinary  SUrgeon,  who  shall  be  a  graduate  in 
good  standing  of  a  recognized  college  of  veterinary  surgery,  and  who  shall  be  known 
as  the  state  veterinarian,  and  shall  receive  twenty-five  hundred  ($2,600)  dollars  per 
aoDum  for  his  services;  and  three  of  said  agents  shall  be  practical  stOckmen, 
who  are  actually  engaged  in  stock  raising,  and  shall  each  receive  five  ($5)  dollars 
per  diem,  and  shall  be  known  as  the  live  stock  agents  of  the  state  of  Nebraska. 
And  each  of  such  agents  shall  receive  their  actual  traveling  expenses  by  them  in- 
curred and  paid  while  in  the  discharge  of  their  duties  as  such  agents. 

143.  Before  entering  upon  their  duties  the  said  agents  shall  take  and  subscribe 
an  oath  to  faithfully  discharge  the  duties  of  such  office,  and  shall  execute  a  bond  to 
the  state  of  Nebraska  in  the  sum  of  five  thousand  ($5,000)  dollars,  with  good  and 
8u£Bcient  security,  conditioned  upon  the  faithful  performance  of  the  duties  of  their 
office,  which  bond  and  security  shall  be  approved  by  the  governor;  and  said  bond, 
together  with  their  oaths  of  office,  shall  be  deposited  in  the  office  of  the  secretary  of 
state. 

144.  It  shall  be  the  duty  of  the  veterinarian  to  investigate  any  and  all  cases 
of  contagious  and  infectious  diseases  among  domestic  animals  of  the  state,  which 
may  come  to  his  knowledge,  or  be  brought  to  the  notice  of  the  live  stock  agent,  and 
for  this  purpose  shall  visit  at  once  any  locality  within  the  state  where  such  con- 
tagious or  infectious  disease  of  domestic  animals  may  be  reported  to  exist,  and  make 
a  fall  and  careful  examination  of  all  animals  supposed  to  be  diseased,  and  inquire 
into  the  nature  and  cause  of  any  such  disease  which  he  may  discover,  prescribe  the 
proper  care,  necessary  remedies,  and  direct  the  sanitary  measures  necessary  to  prevent 
the  spread  thereof,  and  to  make  a  full  report  of  his  findings  and  doings  in  the 
premises,  to  the  live  stock  agents,  with  recommendation  and  suggestions  as  to  the 
means  necessary  to  be  employed  to  prevent  the  spread,  and  best  calculated  to  ex- 
terminate any  and  all  such  contagious  or  infectious  diseases,  by  him  found  to  exist 
among  the  domestic  animals  of  the  state. 

145.  [Same.] — The  state  veterinarian  shall  make  a  continuous  scientific  study, 
investigation,  and  research  of  all  contagious  diseases  of  domestic  animals,  and  the 
causes,  preventatives,  and  cures  thereof,  and  report  the  result  of  his  study  and  in- 
vestigation to  the  governor,  giving  in  plain  ordinary  language  the  symptoms  by 
which  any  such  disease  may  be  identified,  how  liable  to  be  introduced  and  spread, 
the  causes  and  conditions  to  which  may  be  attributed  the  introduction  of  any  such 
dii^eases,  and  the  sanitary  and  other  measures  best  calculated  to  prevent  the  germina- 
tion and  spread  of  any  such  contagious  or  infectious  diseases  among  live  stock, 
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together  with  the  best  known  treatment  and  remedies,  in  time  for  publication  in  the 
several  reports  required  by  law,  and  perform  such  other  services  and  duties  as  may 
be  required  by  law,  or  directed  by  the  governor,  or  the  live  stock  agents,  in  the 
interest  of  the  state. 

146.  It  shall  be  the  duty  of  the  agents  provided  for  in  the  first  section  of  this 
act  [142]  to  protect  the  health  of  the  domestic  animals  of  the  state  from  all  conta- 
gious and  infectious  diseases  of  a  malignant  character,  and  for  this  purpose  it  is 
hereby  authorized  and  empowered  to  establish,  maintain,  and'euforce  such  quaran- 
tine, sanitary,  and  other  regulation  as  it  may  deem  necessary.  It  shall  be  the  duty 
of  any  member  of  said  agents,  upon  receipt  by  him  of  reliable  information  of  the 
existence  among  the  domestic  animals  of  the  state  of  any  malignant  disease,  to  at 
once  notify  the  veterinarian,  who  shall  go  at  once  to  the  place  where  any  such  dis- 
ease is  alleged  to  exist,  and  make  a  careful  examination  of  the  animals  believed  to 
be  affected  with  any  such  disease,  and  ascertain  if  possible  what,  if  any,  disease 
exists  among  the  live  stock  reported  to  be  affected,  and  whether  the  same  is  conta- 
gious or  infectious  or  not;  and  if  such  disease  is  found  to  be  of  a  malignant,  con- 
tagious, or  infectious  character,  he  shall  direct  the  temporary  quarantine  and  sanitary 
regulations  necessary  to*  prevent  the  spread  of  any 'such  disease  and  report  his 
finding  and  actions  to  the  live  stock  agents. 

147.  Upon  the  receipt  by  any  one  of  the  report  of  the  veterinarian  provided 
for  in  section  one  (1)  of  this  act  [142],  if  said  agent  shall  be  of  the  opinion  that 
the  exigencies  of  the  case  require,  he  shall  immediately  convene  the  three  live  stock 
agents  together  with  the  veterinarian  atsuch  place  as  he  may  designate,  and  if,  upon 
consideration  of  the  report  of  the  veterinarian,  the  agents  shall  be  satisfied  that  any 
contagious  or  infectious  disease  exists  of  a  malignant  character,  which  seriously 
threatens  the  health  of  domestic  animals,  they  shall  proceed  at  once  to  the  infected 
district)  ascertain  and  determine  the  premises  or  grounds  infected,  and  establi:ih 
the  quarantine,  sanitary,  and  police  regulations  necessary  to  circumscribe  and 
exterminate  such  disease;  also  to  list  and  describe  the  domestic  animals  affected 
with  such  disease,  and  those  which  have  been  exposed  thereto,  and  included  within 
the  infected  district  or  premises  so  defined  and  quarantined,  with  such  reasonable 
certainty  as  would  lead  to  their  identification;  and  for  that  purpose  the  said  agents 
may,  in  their  discretion,  cause  the  live  stock  so  included  within  the  quarantine  lines 
established  to  be  marked  or  branded  in  such  manner  as  they  may  designate;  and 
no  domestic  animals  liable  to  become  infected  with  the  disease,  or  capable  of  com- 
municating the  same,  shall  be  permitted  to  enter  or  leave  the  district,  premises,  or 
grounds  so  quarantined  except  by  authority  of  the  live  stock  agents.  The  said 
agents  shall  also  from  time  to  time  give  and  enforce  such  directions  and  prescribe 
such  rules  and  regulations  as  to  separating,  mode  of  handling,  treating,  feeding,  and 
caring  for  such  diseased  and  exposed  animals  as  it  shall  deem  necessary  to  prevent 
the  two  classes  of  animals  from  coming  in  contact  with  each  other,  and  perfectly 
isolate  them  from  any  other  domestic  animals  which  have  not  been  exposed  thereto 
and  which  are  susceptible  of  becoming  infected  with  the  disease.  And  the  said 
agents,  or  any  of  the  members  thereof,  and  said  veterinarian  are  hereby  authorized 
and  empowered  to  enter  upon  any  grounds  or  premised  to  carry  out  the  provisions  of 
this  act, 

148.  When,  in  the  opinion  of  the  live  stock  agents,  it  shall  be  necessary  to 

f)revent  the  further  spread  of  any  contagious  or  infectious  disease  among  the 
ive  stock  of  the  state,  to  destroy  animals  affected  with,  or  which  have  been  ex- 
posed to  any  such  disease,  it  shall  determine  what  animal  shall  be  killed  and 
appraise  the  same  as  hereinafter  provided^  and  cause  the  same  to  be  killed  and  the 
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carcasses  disposed  of,  as  in  its  judgment  will  best  protect  the  health  of  the  domestic 
animals  of  the  locality. 

149.  Whenever,  as  in  the  seventh  section  of  this  act  [148]  provided,  the  live  stock 
agents  shall  direct  the  killing  of  any  domestic  animal  or  animals,  it  shall  be  the  duty 
of  the  agents  to  make  a  fair  and  faithful  appraisement  of  said  animal  or  animals, 
and  in  making  the  appraisement  the  contagious  disease  with  which  the  animal  is 
affected,  or  to  which  they  have  been  exposed,  shall  not  be  taken  into  consideration. 
The  amount  of  the  appraisement  shall  in  no  case  exceed  seventy*five  ($75)  dollars 
jier  head  for  horses  and  mules,  and  twenty  ($20)  dollars  per  head  for  cattle;  Pro- 
tided,  That  no  animal  or  animals  shall  be  appraised  except  those  affected  with  con- 
tagious or  infectious  diseases  of  a  malignant  character,  or  such  as  have  been  exposed 
thereto. 

150.  When  the  agents  shall  have  determined  the  quarantine  and  other  regu- 
lations necessary  to  prevent  the  spread  among  domestic  animals  of  any  malignant, 
contagious,  or  infectious  disease  found  to  exist  among  the  live  stock  of  the  state,  and 
given  its  orders  as  hereinbefore  provided,  prescribing  quarantine  and  other  regula- 
tions, they  shall  notify  the  governor  thereof,  who  shall  issue  his  proclamation 
proclaiming  the  boundary  of  such  quarantine,  and  the  orders,  rules,  regulations, 
prescribed  by  the  live  stock  agents,  which  proclamation  may  be  published  by  written 
or  printed  band-hills,  posted  within  the  boundaries  or  on  the  lines  of  the  district, 
premises,  places,  or  grounds  quarantined ;  Provided,  That  if  the  agents  decide  that 
it  is  not  necessary  by  reason  of  the  limited  extent  of  the  district  in  which  such 
disease  exists  that  a  proclamation  should  be  issued,  then  none  shall  be  issued,  but 
the  agents  shall  give  such  notice  as  may  to  them  seem  best  to  make  the  quarantine 
established  by  them  effective. 

151.  Tlie  agents  provided  for  in  this  act  shall  have  power  to  employ  at  the 
expense  of  the  state  such  persons,  and  purchase  such  supplies  and  material  as 
it  may  be  necessary  to  carry  into  effect  all  orders  by  them  given,  as  hereinbefore 
provided ;  Provided,  That  no  labor  shall  be  employed,  nor  labor  material  or  sup- 
plies purchased  by  the  agents,  except  such  labor  material  as  may  be  necessary  to 
carry  into  effect  the  experimentation,  quarantine,  and  other  regulations  prescribed 
by  the  live  stock  agents;  And  provided,  further.  The  agents  may,  in  their  discretion, 
upon  the  recommendation  of  the  veterinarian  employ  such  expert^s  assistance  as  may 
from  time  to  time  be  required,  and  such  assistant  shall  have  power  to  execute  all 
orders  and  instructions  given  them  by  the  live  stock  agents. 

152.  It  shall  be  the  duty  of  the  railway  corporations  doing  business  in  this  state 
to  clean  and  disinfect  the  cars  used  by  them  in  transporting  stock  in  this  state,  at 
SQch  times  and  places  and  in  such  manner  as  the  live  stock  agents  may  designate, 
whenever  in  their  opinion  any  such  order  may  be  necessary  to  prevent  the  spread  of 
infectious  or  contagious  diseases;  and  any  such  corporation  violating  any  of  the  pro- 
visions of  this  act  shall  be  liable  to  a  penalty  of  five  hundred  dollars  ($500)  for 
each  offense,  to  be  recovered  in  civil  action  to  be  prosecuted  under  the  directions  of 
the  attorney  general,  in  the  name  of  the  state  of  Nebraska. 

153.  When  any  animal  or  animals  are  killed  under  the  provisions  of  this  act 
by  order  of  the  agents,  the»  owner  thereof  shall  be  paid  therefor  the  appraised 
value  as  fixed  by  the  appraisement  as  hereinbefore  provided  for;  Provided,  The 
rights  of  indemnity  on  account  of  animals  killed  by  order  of  the  live  stock  agents, 
under  the  provisions  of  this  act,  shall  not  extend  to  the  owner  of  animals  which 
have  been  brought  into  the  state  in  a  diseased  condition,  or  from  a  state,  county, 
territory,  or  district  in  which  the  disease  with  which  the  animal  is  infected,  or  to 
which  it  has  been  exposed,  exists;  nor  shall  any  animal  be  paid  for  by  the  state 
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which  may  have  been  brought  into  the  state  in  violation  of  any  law  or  quarantine 
I  egiilatiou  thereof,  or  the  owner  thereof  shall  have  violated  any  of  the  provisions  of 
I  his  act,  or  disregarded  any  rule,  regulation,  or  order  of  the  live  stock  agents,  or  any 
member  thereof;  nor  shall  any  animal  be  paid  for  by  the  state  which  came  into  the 
possession  of  the  claimant  with  the  claimant's  knowledge  that  such  animal  was 
diseased,  or  was  suspected  of  being  diseased,  or  having  been  exposed  to  any  con- 
tagious or  infectious  disease;  nor  shall  any  animal  belonging  to  the  United  States 
be  paid  for  by  the  state;  Frovidedy  further ^  That  in  no  case  shall  compensation  be 
allowed  to  the  owner  of  any  animal  or  animals,  when,  by  reasonable  diligence,  he, 
his  proper  agent  or  employe,  could  have  protected  said  animal  or  animals  from  be- 
ing exposed,  or  to  any  owner  who,  in  person  or  by  agent,  conceals  the  existence  of 
any  contagious  or  infectious  disease  among  his  stock ;  And  provided,  farUiery  That 
no  remuneration  shall  be  paid  by  the  state  for  animals  slaughtered  for  contagious  or 
infectious  disease  in  any  case  where  the  owner  or  his  representative  is  not  the  first 
to  notify  the  proper  authorities  of  the  existence  of  such  a  disease,  or  a  suspicion  of 
the  same,  among  his  stock  ;  that  no  remuneration  shall  be  paid  for  horses  or  mules 
found  diseased  or  suspected  of  glanders,  when  such  horse  or  mule  have  been  im- 
ported into  the  state  and  have  not  been  in  the  state  over  six  months. 

154.  It  shall  be  the  duty  of  any  owner  or  person  in  charge  of  any  domestic 
animals  who  discovers,  suspects,  or  has  reason  to  believe  that  any  of  his  domestic 
animals,  or  domestic  animals  in  his  charge,  are  affected  with  any  contagious  or 
infectious  disease,  to  immediately  report  such  fact,  belief,  or  suspicion  to  the  live 
stock  agents,  or  any  member  thereof,  and  to  the  sheri£P  and  county  clerk  of  the 
county  in  which  such  domestic  animal  is  found,  and  it  shall  be  the  duty  of  any  per- 
son who  discovers  the  existence  of  any  contagious  or  infectious  disease  among  the 
<}omestic  animals  of  another,  to  report  the  same  at  once  to  the  sheriff  and  county 
clerk  of  the  county  in  which  such  domestic  animal  is  found. 

155.  The  sheriff,  to  whom  the  existence  of  any  infectious  or  contagious  dis- 
ease of  domestic  animals  is  reported,  shall  forthwith  proceed  to  the  place  where 
such  domestic  animal  is  and  examine  the  same,  and  forthwith  report  the  result  of 
such  examination  to  the  live  stock  agents,  or  any  member  thereof,  and  shall  pre- 
scribe such  temporary  quarantine  regulation  as  will  prevent  the  spreading  of  the 
contagion  or  infection,  until  the  live  stock  agents  can  provide  and  order  suitable 
quarantine  rules  and  r^ulations.  Said  sheriff  shall  receive  for  such  services  mileage 
fees  as  in  other  cases,  and  in  each  case  of  quarantine  ordered,  a  further  fee  of  two 
($2)  dollars,  all  of  which  fees  shall  be  paid  by  the  county  where  such  services  were 
rendered. 

156.  [Diseased  animals— Importation.] — Any  person  who  shall  know- 
ingly bring  into  this'  state  any  domestic  animal  which  is  affected  with  any  con- 
tagious or  infectious  disease  shall  be  deemed  guilty  of  a  mismemeanor,  and  upon 
conviction  shall  be  fined  in  any  sum  not  less  than  two  hundred  dollars  ($200) 
Dor  more  than  four  thousand  dollars  ($4,000). 

157.  Any  person  who  owns  or  is  in  possession  of  live  stock  which  is,  or  which  is 
suspected  or  re}X)rted  to  be,  affected  with  any  infectious  or  contagious  disease,  who 
shall  refuse  to  allow  the  veterinarian,  or  other  authorized  officer  or  officers,  in  any 
examination  of,  or  in  an  attempt  to  examine  such  stock,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any  sum  not 
less  than  one  hundred  dollars  ($100)  nor  more  than  five  hundred  dollars  ($500). 

158.  [Quarantine  violation.] — Any  person  who  shall  have  in  his  possession 
any  domestic  animal  affected  with  any  contagious  or  infectious  disease,  knowing 
such  animal  to  be  so  affected,  or  after  having  received  notice  that  such  animal  is 
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«oaffectedy  who  shall  permit  such  animal  to  run  at  large,  or  who  shall  keep  such 
animal  where  other  domestic  animals,  not  affected  by  or  previously  exposed  to  such 
disease,  may  be  exposed  to  its  contagion  or  infection,  or  who  shall  sell,  ship,  drive,  trade, 
or  give  away  such  diseased  animal  or  animals  which  have  been  exposed  to  such  in- 
fection or  contagion,  or  who  shall  move  ordrive  away  any  domestic  animal  in  viola- 
tion of  any  direction,  rule,  regulation,  or  order  establishing  and  regulating  quaran- 
tine, shall  be  deemed  guilty  of  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  in  any  sum  not  less  than  one  hundred  dollars  ($100)  nor  more  than  iive 
hundred  dollars  ($500)  for  each  of  such  diseased  or  exposed  domestic  animals  which 
he  shall  permit  to  run  at  large,  or  keep,  or  sell,  drive,  trade,  or  give  away,  in  vio- 
lation of  the  provisions  of  this  act;  Provided^  That  any  owner  of  any  domestic  ani- 
mal which  has  been  affected  with  or  exposed  to  any  contagious  or  infectious  disease 
may  dispose  of  the  same  after  having  obtained  from  the  veterinarian  a  bill  of  health 
for  such  animal. 

159.  When  any  live  stOCk  shall  be  appraised  and  killed  by  order  of  the  live 
stock  agents  they  shall  issue  to  the  owner  of  the  live  stock  so  killed  a  certificate 
showing  the  number  and  kind  and  general  description  of  animals  killed,  and  the 
amount  to  which  holder  is  entitled,  and  report  the  same  to  the  auditor  of  state,  and 
upon  presentation  of  such  certificate  to  the  auditor,  he  shall  draw  his  warrant  on 
the  treasurer  for  the  amount  therein  stated,  payable  out  of  any  money  appropriated 
for  the  live  stock  indemnity  fund. 

160.  Whenever  the  governor  of  the  state  shall  have  good  reason  to  believe 
that  any  dangerous,  contagious,  or  infectious  disease  has  become  epizootic  in  certain 
localities  in  other  states  or  territories  or  counties,  or  that  there  are  conditions  which 
render  such  domestic  animals  from  such  infected  districts  liable  to  convey  such  dis- 
ease, he  shall  by  proclamation  prohibit  the  transportation  of  any  live  stock  of 
the  kind  diseased  into  the  state,  except  under  such  rules  and  regulations  as  may 
from  time  to  time  be  prescribed  by  the  live  stock  agents;  and  all  such  animals  ar- 
riving in  this  state  shall  be  examined  without  delay  by  the  veterinary  surgeon,  or 
the  live  stock  agents. 

161.  The  owners  of  any  public  stock  yards  doing  business  in  this  state, 
when  requested  by  the  live  stock  agents,  shall  appoint,  and  keep  c*onstantly  in  their 
employ,  at  their  expense,  a  competent  inspector  of  live  stock,  whose  duty  it  shall 
be  to  daily  inspect,  with  care,  all  animals  brought  into  the  stock  yards,  in  whose 
employ  any  such  inspector  may  be,  under  such  rules  and  regulations  as  may  from 
time  to  time  be  prescribed  by  the  live  stock  agents;  and  upon  the  discharge  by 
such  inspector,  in  such  yards,  of  any  animals  affected  with  any  malignant,  contagious, 
or  infectious  disease,  he  shall  direct  the  manner  in  which  any  such  diseased  animals 
shall  be  disposed  of,  so  as  to  prevent  the  spread  of  any  such  contagious  or  infectious 
disease,  and  for  this  purpose  may  cause  any  such  diseased  animals  to  be  killed,  and 
the  carcasses  to  be  disposed  of  at  the  expense  of  the  owner  thereof;  but  in  no  event 
shall  any  such  diseased  stock  be  permitted  to  be  driven  or  shipped  out  of  any  such 
stock  yards,  except  to  some  rendering  establishment,  or  other  suitable  place  for  kill- 
ing or  disposing  of  such  diseased  animal,  as  hereinbefore  provided  for,  and  then  under 
such  r^ulations  and  restrictions  as  may  be, necessary  to  prevent  the  spread  of  the 
disease,  on  account  of  which  any  such  animals  have  been  condemned ;  Providedy 
That  the  owner  of  any  animal  or  animals,  ordered  to  be  destroyed  by  any  inspector, 
shall  have  the  right  to  appeal  from  any  decision  of  such  inspector  to  the  veterinarian 
or  live  stock  agents,  and  during  the  pendency  of  such  appeal  the  condemned  animals 
shall  be  kept  in  strict  quarantine,  unless  the  veterinarian  shall  decide  such  stock  is 
not  so  diseased,  then  said  expenses  shall  be  paid  by  the  owner  of  such  stock  yards ; 
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And  provided  further  y  That  no  compensation  shall  be  made  by  the  state  to  the  own- 
ers of  diseased  live  stock  found  in  public  stock  yards^  and  destroyed  as  herein  pro- 
vided. The  inspector  of  live  stock  in  any  public  stock  yards  in  this  state  shall,  on 
demand  of  the  owner  of  any  live  stock  passing  through  any  such  stock  yards,  fur- 
nish to  i5aid  owner  a  bill  of  health,  for  any  live  stock  by  him  inspected,  as  herein- 
before required,  and  found  to  be  healthy. 

162.  The  live  stock  agents,  or  veterinarian,  shall  have  the  power  to  call 
upbn  any  sheriff^  under  sheriff,  deputy  sheriff,  or  constable  to  execute  their  oi'ders; 
and  such  officers  shall  obey  the  orders  of  said  agents,  or  veterinarian,  and  the  officers 
performing  such  duties  as  provided  for  by  this  act  shall  receive  compensation  there- 
for, prescribed  by  law  for  like  services,  to  be  paid  as  other  expenses  of  said  commis- 
sion, as  hereinbefore  provided ;  and  any  officer  may  arrest  without  a  warrant,  and 
take  before  any  magistrate  of  the  county,  any  person  found  violating  the  provisions 
of  this  act,  and  such  officers  shall  immediately  notify  the  county  attorney  of  such 
arrest,  and  he  shall  prosecute  the  person  so  offending  according  to  law. 

163.  Except  as  otherwise  provided  in  this  act,  any  person  who  shall  violate, 
disregard,  or  evade,  or  attempt  to  violate,  disregard,  or  evade,  any  of  the  provisions  of 
this  act,  or  who  shall  violate,  disregard,  or  evade  any  of  the  rules,  regulations, 
orders,  or  directions  of  the  live  stock  agents,  establishing  and  governing  quarantine, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  in  any  sum  not  less  than  one  hundred  (f  100)  nor  more  than  five  thousand 
($6,000)  dollars. 

164.  There  shall  be  levied  and  assessed  upon  the  assessed  value  of  all  taxable 
property  in  the  state  in  each  year  one-fourth  (J)  of  one  (1)  mill  on  each  and  every 
dollar  thereof,  to  be  known  as  the  live  stOCk  indemnity  fund  tax.  Said  tax  to 
be  assessed  and  collected  in  the  same  manner  and  at  the  same  time  as  is  now  or  may 
be  prescribed  by  law  for  the  assessment  and  collection  of  state  revenue. 

165.  It  shall  be  the  duty  of  the  county  treasurers  of  the  several  counties  to 
preserve  the  fund  thus  provided  for  as  a  separate  fund,  and  to  transmit  the  same 
as  now  required  by  law  to  the  state  treasurer,  who  shall  keep  the  same  in  a  fund  to  be 
known  as  the  live  stock  indemnity  fund. 

166.  For  the  purpose  of  this  act  each  one  of  the  live  stock  agents  and  the 
veterinarian  is  hereby  authorized  and  empowered  to  administer  oaths  and 
affirmations. 

167.  That  the  live  stock  agents  be  authorized  and  directed  to  co-operate  with 
the  commissioner  of  agriculture  of  the  United  States,  or  any  officer  or  authority 
of  the  general  government,  in  the  suppression  and  extirpation  of  any  and  all 
contagious  diseases  among  domestic  animals,  and  in  the  enforcement  and  execution 
of  any  and  all  acts  of  congress  to  prevent  the  importation  or  exportation  of  dis- 
eased cattle,  and  the  spread  of  inliectious  or  contagious  diseases  among  domestic 
animals. 

168.  The  liability  of  the  state  for  carrying  out  the  provisions  of  this  act  in 
any  two  years  is  limited  by  and  shall  in  no  case  exceed  the  amount  especially 
appropriated  for  that  purpose  and  that  period.    • 

Sees.  169  to  186.  ''An  act  to  regnlate  and  protect  sheep  husbandry  in  the  state  of  Ne- 
braska, to  provide  for  the  appointment  of  sheep  inspectors  therein,  and  to  prescribe  their  duties.'^ 
1883,  p.  61.    In  force  June  1. 

169.  Whenever,  in  any  county  in  this  state,  a  majority  of  the  sheep  owner» 
therein  shall  petition  the  board  of  county  commissioners  of  their  county  for  the 
appointment  of  a  sheep  inspector,  recommended  by  a  majority  of  petitioners  in 
such  county,  it  shall  be  the  duty  ot*  the  said  board  of  county  commissioners  to  ap- 
point some  suitable,  competent  person  sheep  inspector  in  and  for  said  county. 
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170.  Such  person  shall  be  a  resident  of  the  county  for  which  he  shall  be 
appointed.  He  shall,  before  entering  upon  the  duties  of  his  office,  take  the  oath 
prescribed  for  other  county  officers,  in  chapter  ten,  Compiled  Statutes  of  the  State  of 
Nebraska  [ch.  38,  this  statute],  and  shall  give  a  bond  in  the  sura  of  one  thousand 
dollars,  payable  to  the  county  in  which  he  shall  be  appointed,  with  two  sureties,  to 
be  approved  by  the  couoty  clerk  of  such  county,  which  bond  shall  be  filed  and 
recorded  in  the  office  of  such  clerk. 

171.  Every  inspector  shall  hold  his  office  for  two  years  from  the  date  of  his 
appointment,  and  until  his  successor  is  duly  appointed  and  qualified. 

172.  The  board  of  county  commissioners  of  each  county  where  the  office  of 
sheep  inspector  exists  shall  by  appointment  fill  all  vacancies  occurring  in  said 
office  or  about  to  occur  by  reason  of  the  expiration  of  the  term  of  any  incumbent; 
Provided,  That  if  a  majority  of  the  sheep  owners  of  any  such  county  shall  petition 
the  board  of  county  commissioners  thereof  to  abolish  said  office,  such  board  may  in 
its  discretion  abolish  the  same,  to  take  effect  upon  the  expiration  of  the  term  of  the 
then  incumbent. 

173.  Every  sheep  inspector,  upon  inspecting  any  flock  of  sheep,  and  finding 
the  same  or  any  part  thereof  infected  with  what  is  commonly  called  the  ''scab,"  or 
any  other  contagious  disease,  shall,  in  the  manner  hereinafter  prescribed,  have 
power  to  define,  limit,  and  restrict  the  range  and  feeding  grounds  of  such  sheep, 
for  such  time  and  in  such  manner  as  to  him  may  seem  necessary  to  protect  all  neigh- 
boriug  flocks  from  becoming  likewise  infected,  and  notify  the  owners  or  agent  of 
the  diseased  flock ;  then  be  shall,  within  ten  days  from  the  day  of  inspection,  com- 
mence the  curing  of  the  same,  and  it  shall  be  the  duty  of  the  inspector  to  inspect 
said  flock  every  twenty  days  until  the  flock  is  found  cured,  for  which  he  shall  i*e- 
oeive  the  same  compensation  as  provided  in  section  63  [sec.  180]  and  all  persons 
who  may  be  select^  arbitrators  under  this  act  shall,  in  conjunction  with  such  ii^- 
spector,  have  like  power. 

174.  Every  inspector  shall  keep  a  book,  to  be  known  as  the  ^^  Inspection 
Record,'^  in  which  he  shall  enter  and  record  all  his  official  acts  and  proceedings. 
Such  record  shall  particularly  show  the  name  of  the  owner  of  every  flock  of  sheep 
inspected,  when  the  same  was  inspected,  the  result  of  such  inspection,  and  all  orders 
and  directions  made  in  relation  thereto. 

175.  It  shall  be  the  duty  of  every  sheep  inspector,  between  the  15th  day  of 
May  and  the  15th  day  of  August  in  each  year,  to  make  a  careful  inspection,  to 
be  known  as  the  annual  inspection,  of  every  flock  of  sheep  kept  in  his  county,  and 
determine  whether  or  not  such   sheep  are  free  from  scab  or  other  contagious 


176.  It  shall  further  be  the  duty  of  every  inspector,  upon  information  and 
complaint  made  in  writing  before  any  justice  of  the  peace  and  filed  with  the  in- 
spector, setting  forth  that  any  flock  of  sheep,  describing  it,  within  the  jurisdiction 
of  such  inspector,  has  the  scab  or  any  contagious  disease,  to  forthwith  inspect  such 
flock  as  to  the  truth  of  such  complaint;  and  if  upon  inspection  it  shall  be  found 
such  flock  is  inflicted  with  a  contagious  disease,  the  owner  shall  pay  the  expense  of 
such  inspection,  otherwise  the  person  lodging  the  complaint  shall  pay  euch  costs, 
and  shall  be  liable  in  a  civil  action  therefor. 

177.  Upon  the  arrival  of  any  flock  of  sheep  in  any  county  in  this  state  in 
which  there  is  a  sheep  inspector,  it  shall  be  the  duty  of  the  inspector  in  such  county, 
having  knowledge  of  such  arrival,  to  forthwith  inspect  such  flock  as  to  whether  or 
not  it  is  free  from  scab  or  other  contagious  disease;  Provided,  If  the  owner  of  such 
flock  or  his  agent  shall,  immediately  upon  such  arrival,  report  the  same  to  the  sheep 
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inspector,  and  at  the  same  time  exhibit  to  such  inspector  the  certificate  of  any  duly 
appointed  and  qualified  sheep  inspector  in  the  state^  that  such  flock  has  been  by  him 
duly  inspected  within  one  month  of  such  arrival  and  found  free  from  every  conta- 
gious disease,  then  such  inspection  shall  not  be  necessary. 

178.  Upon  inspecting  any  flock  of  sheep  it  shall  be  the  duty  of  the  inspector 
to  require  of  the  owner  of  such  flock,  or,  in  his  absence,  of  his  agent,  true  answers 
to  the  following  questions:  Fird.  The  name  of  the  owner  of  such  flock,  his  ear- 
mark and  brand.  Second.  The  increase  of  such  flock  by  purchase  or  trade  since 
the  last  inspection  Third.  From  whom  such  increase  has  been  received.  Fourth. 
From  what  county  and  state  such  increase  came.  Fifth.  Whether  or  not  any  part 
of  them  waSy  at  the  time  inspected^  with  the  scab  or  any  contagious  disease,  and,  if 
sOy  what  disease.  Such  owner  or  agent,  as  the  case  may  be^  shall  make  true  an- 
swers to  all  such  questions,  and  subscribe  the  same  and  make  oath  thereto,  all  of 
which  shall  be  entered  in  the  inspector's  record.  The  inspector  shall  have  power 
and  is  hereby  authorized  to  administer  such  oath. 

179.  If  upon  the  inspection  of  any  flock  of  sheep  the  inspector  shall  find  the 
same  or  any  part  thereof  infected  with  the  scab  or  any  contagious  disease,  it 
shall  be  his  duty  at  once  tO  define,  limit,  and  restrict  the  range  and  feeding 
grounds  of  such  flock,  as  authorized  in  section  5  [173]  of  this  act.  The  inspector 
shall,  at  the  time  of  making  any  order  or  direction  authorized  by  this  act,  enter  the 
same  in  full  in  his  inspection  record,  and  shall  at  once  make  out  in  writing  a  true 
copy  thereof,  and  deliver  the  same  to  the  owner  interested,  or  in  his  absence  to  bis 
agent  in  charge  of  such  flock  of  sheep,  and  the  owner  of  said  sheep  and  all  persons 
under  him  shall  fully  comply  with  the  terms  of  the  copy  so  served;  Provided^  I£ 
the  owner  of  such  sheep,  or  the  person  so  served  with  such  copy,  shall  consider 
the  terms  thereof  unreasonable,  he  may,  within  twenty-four  hours  after  receiving  the 
same,  so  notify  the  inspector  in  writing,  naming  therein  some  disinterested  person, 
being  the  owner  of  one  hundred  sheep  or  more,  arbitrator  to  act  in  review  on  all 
matters  contained  in  such  order  and  copy,  which  person  with  the  inspector  shall 
without  delay  select  some  other  like  person,  and  the  two  thus  chosen  with  the 
inspector  shall  forthwith  make  such  orders  and  directions,  authorized  in  section 
5  [173]  of  this  act,  as  to  them  may  seem  reasonable  and  just,  and  their  action  in 
the  premises  shall  be  final.  Every  order  and  direction  shall  be  entered  in  full  on 
the  inspector's  record,  and  be  signed  by  the  arbitrators  and  inspector  making  the 
same,  and  a  true  copy  thereof  served  without  delay  on  the  owner  interested  or  his 
agent  in  charge. 

180.  The  inspector  and  arbitrators  shall  receive  for  their  services  the 
following  fees  and  no  more,  which  shall  be  paid  by  the  owner  of  the  flock  inspected, 
except  as  otherwise  provided  in  this  act :  The  inspector  shall  receive  for  each  flock 
inspected  at  each  annual  inspection  the  sum  of  one  dollar,  and  in  addition  thereto 
the  sum  of  ten  cents  for  every  hundred  sheep  inspected,  or  fractional  part  thereof, 
to  be  paid  by  the  owner  of  the  flock  inspected.  For  every  other  inspection,  the  sum 
of  three  dollars  per  day  for  each  day  necessarily  employed  in  such  duty.  Each 
arbitrator  shall  receive  three  dollars  per  day  for  each  day  necessarily  employed  in 
their  duties. 

181.  Any  person  who  shall  fail  to  comply  with  or  shall  disreg^ard  any 
order  or  directions  made  by  any  inspector  and  arbitrators,  under  the  provisions  of 
this  act,  shall  upon  conviction  be  fined  in  any  sum  not  less  than  one  hundred  dollars. 

182.  Any  person  or  persons  owning  or  keeping  any  flock  or  herd  of  sheep 
any  portion  of  which  flock  or  herd  is  diseased  with  the  scab  or  other  contagious 
disease,  shall  be  liahle  to  any  person  damaged  thereby  in  double  the  amount  of 
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damage  such  person  may  sustain  by  reason  of  such  flock  or  herd  or  any  part  thereof 
being  moved  or  allowed  to  stray  from  the  premises  of  the  owner  of  such  flock. 

183.  It  shall  be  unlawful  for  any  person  or  persons  having  a  flock  or  herd 
of  sheep,  any  portion  of  which  is  infected  with  the  scab  or  any  infectious  or  con- 
tagious disease,  to  allow  such  flock  or  herd  or  any  part  thereof  to  stray  or  be  driven « 
upon  the  grounds  of  another  without  the  consent  of  the  occupant  thereof  in  writ- 
ing, or  to  allow  any  such  flock  or  any  part  thereof  to  come  in  contact,  ofi*  his 
premises,  with  the  sheep  of  any  other  person.  Every  person  so  offending  shall  be 
fined  in  any  sum  not  less  than  five  dollars  nor  more  than  one  hundred  dollars. 

181.  It  shall  be  unlawful  for  any  person  or  persons  to  bring  into  this 
state  from  without  the  state  any  sheep  infected  with  the  scab  or  any  contagions' 
disease.  Every  person  so  oflending  shall  upon  conviction  thereof  be  fined  in  any 
sum  not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars,  or  imprisoned  in 
the  county  jail  not  less  than  one  month  nor  more  than  three  months^  or  both  at  the 
discretion  of  the  court. 

185.  Every  person  or  persons,  being  the  owner  of  any  sheep,  shall  cause  such 
sheep,  and  all  of  them  six  months  old  and  upwards,  to  be  suitably  branded  and 
ear-marked  and  so  kept  branded  and  ear-marked,  which  brand  and  ear-mark 
shall  be  made  of  record  in  the  office  of  the  county  clerk  of  the  county  in  which  such 
sheep  are  kept.  Every  person  failing  to  comply  with  the  provisions  of  this  section 
shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  less  than  five  nor  more  than 
fifty  dollars. 

lo6.  No  property  shall  be  exempt  from  sale  under  execution  issued  upon 
any  judgment  obtained  under  any  of  the  provisions  of  this  act. 

Sees.  187  to  193.  *'Aii  act  to  prevent  sheep  and  other  domestic  animals  from  being  killed  by 
dogs.    1887,  p.  156.    In  force  Jane  1. 

187.  That  the  owner  or  owners  of  a  dog  or  dogs  shall  be  liable  in  an  action 
for  all  damages  that  may  accrue  to  any  person  or  persons  by  reason  of  such  dog  or 
d<^  killing,  wounding,  worrying,  or  chasing  any  sheep  or  other  domestic  animal 
belonging  to  such  person  or  persons;  and  the  damage  done  may  be  recovered  in  any 
coort  having  jurisdiction  of  the  amount  claimed. 

See  20,  448  (30  N.  W.,  421). 

188.  If  two  or  more  dogs  owned  by  different  persons  shall  kill,  wound,  chase,, 
or  worry  any  sheep  or  other  domestic  animal,  such  persons  shall  be  jointly  and 
severally  liable  for  all  damage  done  by  such  dogs. 

189.  The  mnnicipal  authorities  of  any  county,  city,  town,  or  township  shall 
have  authority  by  ordinance  or  resolution,  entered  at  large  on  the  proper  journal  or 
record  of  proceedings  of  such  municipality,  to  impose  a  license  tax  of  not  more 
than  five  dollars  for  each  dog,  on  the  owner  or  harborer  of  any  dog  or  dogS,  which 
license  tax  shall  constitute  a  special  fund  for  the  payment  of  all  damages  done  by 
dogs  within  the  limits  of  the  body  imposing  the  same,  to  be  paid  under  such  regu- 
lations as  shall  be  provided  by  such  ordinance  or  resolutions. 

190.  Any  person  shall  have  the  right  to  kill  any  dog  found  doing  any  dam- 
age aforesaid  to  any  sheep  or  domestic  animal,  or  shall  have  just  and  reasonable 
ground  to  believe  that  such  dog  has  been  killing,  wounding,  chasing,  or  worrying 
such  sheep  or  animal,  and  no  action  shall  be  maintained  for  such  killing. 

191.  It  shall  be  the  duty  of  every  owner  or  owners  of  any  dog  or  dogs  to  se- 
curely place  upon  the  neck  of  such  dog  or  dogs  a  good  and  sufiRcient  collar  with 
a  metallic  plate  thereon,  on  which  shall  be  plainly  inscribed  the  name  of  such  owner. 
It  shall  be  lawful  for  any  person  to  kill  any  dog  found  running  at  large  on 
whose  neck  there  is  no  collar  as  aforesaid,  and  no  action  shall  be  maintained  for 
SQch  killing. 
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192.  Every  person  who  shall  harbor  about  his  or  h^r  premises  a  collarless 
dog  for  the  space  of  ten  days,  shall  be  taken  and  held,  as  the  owner  and  shall  be 
liable  for  all  damages  which  such  dog  shall  commit. 

193.  The  owner  or  owners  of  any  dog  or  dogs  who  shall  permit  the  same  to 
^  run  at  large  for  ten  days  after  this  act  shall  take  effect,  without  such  collar  as 

hereinbefore  described  being  securely  placed  upon  the  neck  of  such  dog  or  dogs, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  fined  in  any  sum  not  exceeding 
twenty-five  dollars,  which  when  collected  shall  be  paid  to  the  county  treasury  for 
the  benefit  of  the  school  fund  of  the  county  in  which  the  fine  was  imposed. 

Sec.  194.  "An  act  to  prtTent  th«  commeDcement  of  the  round-up  of  cattle  until  alter  the  fif- 
teenth day  of  May  of  each  year,  and  providing  a  penalty  for  the  violation  of  the  same."  1883,  p. 
60.    In  force  February  26. 

194.  That  in  any  portion  of  the  state  where  it  is  customary  round-up  cattle 

for  the  purpose  of  branding,  marketing,  driving,  or  selling  cattle,  it  shall  be  nn« 

lawful  for  any  person  or  person  or  persons  to  commence  said  round-up  between 

the  first  day  of  December  and  the  fifteenth  day  of  May  of  each  year,  and  any 

one  violating  the  provisions  of  this  ad  shall  forfeit  and  pay  a  fine  of  not  less  than 

five  hundred  dollars,  to  be  recovered  before  any  court  having  jurisdiction,  upon  the 

information  and  complaint  of  any  person. 

Sees.  195  to  200.  ''An  act  to  protect  bee  hlLSbaudry  from  fonl  brood  and  other  infectioiu 
and  contagions  diseases."    1885,  p.  69.     In  force  Jnne  5. 

195.  It  shall  be  unlawful  for  any  person  to  keep  or  have  in  possession  in 
this  state  any  honey  bees,  brood  comb,  or  honey  known  to  possess  or  to  be 
infected  with  the  disease  known  as  "  foul  brood, "  or  with  any  other  infectious 
or  contagious  disease  peculiar  to  bees  or  honey,  contrary  to  the  provisions  of  this  act, 
or  to  keep  or  have  in  poasession  any  bee  hive  or  other  receptacle'in  which  any  foul 
brood,  diseased  bees,  or  infected  honey,  is  known  to  have  been  kept  Every  person 
violating  any  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  pay  a  fine  of  not  less  than  ten  dollars  nor  more 
than  one  hundred  dollars  for  each  offense,  or  be  confined  in  the  county  jail  not 
more  than  thirty  days. 

196.  Any  honey  bees,  brood  comb,  or  honey  owned  or  kept  or  found  in  this 
state  known  to  be  affected  with  foul  brood  or  other  infectious  or  contagious 
disease,  and  any  bee  hive  or  other  receptacle  in  which  any  bees,  brood  comb,  or 
honey  shall  have  been  kept,  known  to  have  been  infected  with  any  infectious  or 
contagious  disease,  shall  be  destroyed  immediately  and  completely  by  burning,  by 
the  owner  thereof,  or  the  person  or  persons  in  whose,  possession  the  same  may  be. 

197.  Every  person  owning  or  having  in  his  or  her  possession,  or  under  his 
or  her  control  any  honey  bees,  brood  comb,  honey,  bee  hive,  or  receptacle,  or  ap- 
paratus known  to  be  infected  with  any  infectious  or  contagious  disease  peculiar  to 
honey  bees  or  honey,  or  in  which  any  diseased  bees  or  infected  honey  shall  have 
been  kept,  who  shall  not  immediately  cause  the  same  to  be  destroyed  as  provided  in 
section  2  [196]  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  pay  a  fine  of  not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars  for  each  offense,  or  be  imprisoned  in  the  county  jail  not  more  than 
thirty  days  for  each  offense. 

198.  Every  person  owning  or  keeping  honey  bees  in  this  state  shall  cause  all 
bees  owned  or  kept  by  him  or  her  to  be  inspected  at  his  or  her  own  expense  as 
hereinafter  provided.  Every  person  neglecting  or  refusing  to  cause  all  such  bees  to 
be  duly  inspected  as  hereinafter  provided  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  pay  a  fine  of  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars 
for  each  offense  upon  conviction  thereof;  Provided^  That  if  upon  inspection  of  any 
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colony  or  colonies  of  bees  the  disease  of  foul  brood  or  other  infection  or  contagion 
shall  be  found  to  exist,  and  such  inspector  shall  be  of  the  opinion  that  by  proper 
treatment  such  disease  or  contagion  or  infection  may  be  removed,  he  shall  so  certify 
officially  in  his  certificate  of  inspection,  and  the  owner  or  keeper  of  such  bees  shall 
be  entitled  to  keep  such  bees  for  the  period  of  six  months  for  treatment,  and  at  the 
expiration  of  said  time  if  such  disease  or  infection  or  contagion  shall  not  be  eradi- 
cated, such  bees  shall  be  destroyed  as  hereinbefore  provided,  and  any  person  or 
persons  having  in  possession  any  brood  comb,  bee  hive,  honey,  or  apparatus  used  in 
ooDoection  with  bee  culture,  found  in  like  manner  to  be  infected  with  foul  brood  or 
infectious  or  contagious  disease,  such  person  shall  be  allowed  the  period  of  thirty 
days  in  which  to  disinfect  the  same,  but  no  longer,  and  if  at  the  end  of  said  period 
of  thirty  days  said  disinfection  shall  not  have  been  complete,  such  brood  comb^  bee 
hive,  honey,  or  apparatus  shall  be  destroyed  as  hereinbefore  provided. 

199.  Every  person  engaged  in  bee  keeping  in  this  state,  either  as  owner,  agent, 
or  lessee  in  infected  districts^  shall  cause  to  be  inspected  at  least  once  in  each  year 
each  and  every  brood  or  colony  of  bees,  brood  comb,  and  honey  in  his  or  her  pos- 
session or  under  his  or  her  control,  and  procure  a  certificate  of  such  inspection 
showing  the  true  condition  of  each  and  every  one  of  the  above  named  articles  in  his 
or  her  possession  as  to  the  existence  of  foul  brood  or  other  infectious  or  contagious 
disease,  in  duplicate,  one  of  which  duplicates  shall  be  left  with  such  person,  and  the 
other  shall  be  filed  in  the  office  of  the  county  clerk  of  the  county  where  such  bees  or 
honey  or  brood  comb  is  kept. 

200.  tJpon  the  application  of  the  Nebraska  State  Bee  Keepers*  Association,  or 
other  person  or  persons  interested  in  bee  culture  residing  in  any  county  in  the  state, 
the  governor  may  appoint  a  suitable  person  resident  of  said  county  inspector  of 
bees  and  honey  for  said  county,  who  shall  be  sworn  to  perform  the  duties  of  such 
office  faithfully  and  impartially,  whose  duty  it  shall  be  to  inspect  all  bees,  brood 
comb,  and  honey,  within  his  said  county  when  called  upon '  for  that  purpose,  and 
shall  be  entitled  to  receive  the  sum  of  two  dollars  for  each  day  or  part  of  a  day 
necessarily  employed  in  making  such  inspection,  to  be  paid  by  the  owner  or  agent  or 
lessee  in  whose  possession  such  bees,  brood  comb,  or  honey  may  be  when  inspected. 
Such  inspector  shall  make  certificates  in  duplicate,  and  shall  give  one  to  the  owners 
or  persons  in  charge  of  such  bees,  brood  comb,  or  honey^  and  file  the  other  in  the 
office  of  the  county  clerk  as  aforesaid. 

Sees.  201  to  206.  "An  act  creatiDg  a  board  of  Ush  oommissioners  for  th«  propagation  and 
distribution  of  fish  in  tb«  public  waters  of  Nebraska; '^    1879,  p.  154.    In  force  Jane  1. 

201.  That  the  governor  shall  nominate,  and  by  and  with  the  advice  and  oon- 
seot  of  the  senate  appoint  three  resident  citizens  of  the  state  of  Nebraska^  who 
shall  constitute  a  board  of  fish  commissioners,  who  shall  hold  such  office  for  the 
term  of  three  years  from  the  date  of  such  appointment  and  until  the  appointment  of 
their  successors;  Provided^  That  the  persons  first  appointed  under  this  act  shall  hold 
such  office  one,  two,  and  three  years,  respectively,  whose  respective  terms  of  office 
shall  be  designated  in  such  appointment,  and  thereafter  the  governor  shall  in  like 
manner  fill  all  vacancies  in  said  board  during  the  remainder  of  the  term. 

202.  The  board  may  adopt  by-laws  for  its  government  not  inconsistent 
with  the  laws  of  the  state.  The  person  whose  unexpired  term  of  office  is  the  shortest 
shall  preside  at  the  business  meetings  of  the  board.  In  the  determination  of  all 
questions  by  the  board,  two  members  must  concur. 

203.  The  members  of  the  board  shall  receive  no  compensation  for  services 
performed,  but  they  shall  be  reimbursed  actual  and  necessary  expenses  incurred  in 
the  discharge  of  the  duties  of  the  commission,  not  to  exceed  the  sum  of  $500  in 
any  one  year,  out  of  money  appropriated  for  that  purpose. 
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•  204.  The  board  shall  have  the  entire  charge  and  supervision  of  all  public 
waters  pertaining  to  the  collection,  propagation,  cultivation,  distribution,  and  pro- 
tection of  fish  in  this  state.  It  shall  have  control  of  all  property  of  the  state 
obtained  or  held  for  the  purposes  contemplated  by  this  act.  It  shall  receive  all  fish 
and  fish  spawn  donated  to  the  state  by  the  United  States  fishery  commission  or  from 
other  sources  or  persons,  or  purchased  by  the  state.  It  may  establish  hatching 
boxes,  etc.,  for  the  preservation  and  hatching  of  spawn  and  fry,  and  in  the  most 
practical  and  economical  manner  procure  and  distribute  fish  in  the  public  waters  of 
this  state,  and  adopt  such  other  means  as  shall  in  its  judgment  best  promote  the  in* 
crease  and  preservation  of  food  fishes. 

205.  The  commissioners  may  take,  or  cause  to  be  taken,  under  the  direction  of 
the  board,  any  fish  at  any  time  for  the  purpose  of  fish  culture  or  for  scientific 
observation.  They  shall  give  special  attention  to  the  enforcement  of  the  laws  of 
the  state  relative  to  the  protection  of  fish  and  fisheries  in  the  state. 

206.  The  board  shall  annually,  on  or  before  the  first  day  of  January  in  each 
year,  report  its  transactions,  with  an  account  in  detail  of  all  its  receipts  and  ex- 
penditures, to  the  governor,  also  of  all  spawn  and  fish  taken  or  received  and 
distributed,  giving  time,  place,  and  sources  from  which  received,  and  such  other 
matters  as  appertain  to  the  fishery  interests  of  the  state. 

Sees.  207  to  211.  '*An  act  to  provide  for  tb«  destraction  of  grasshoppers."  1887,  p.  154. 
In  force  February  19. 

207.  That  the  supervisors  of  each  road  district  in  this  state  shall,  at  the  time 
when  the  grasshoppers  shall  have  been  hatched  out  and  before  the  same  shall  be- 
come full  fledged  and  able  to  fly,  notify  each  able-bodied  male  resident  of  his  dis- 
trict, between  the  ages  of  sixteen  and  sixty  years,  to  perform  two  days'  labor,  at 
such  time  and  at  such  place  and  in  sucb  manner  as  shall  by  said  supervisor  be 
deemed  most  efficient,^  in  the  destruction  of  the  grasshopper.  Said  notices  shall 
be  given  in  the  same  manner  as  is  provided  by  law  for  the  notice  to  work  upon  the 
public  highways. 

208.  Cities  of  the  first  and  second  class  shall  be  governed  by  the  provisions 
of  this  act;  and  it  shall  be  the  duty  of  the  mayor  of  such  cities  4o  appoint  not  ex- 
ceeding two  supervisors  for  each  ward  to  oversee  the  labor  to  be  performed  under 
the  provisions  of  this  act. 

209.  [Additional  labor.] — In  case  it  shall  appear  that  two  days'  work  is  not 
sufficient  to  destroy  the  grasshoppers  in  any  district  or  ward,  and  it  shall  further  ap- 
pear that  more  time  can  be  profitably  employed  in  the  destruction  of  the  grasshop- 
per, the  supervisors  of  such  ward  or  road  district  may  require  from  the  persons 
liable  to  the  provisions  of  this  act  not  exceeding  ten  days'  labor  in  addition  to  the 
time  hereinbefore  mentioned,  and  it  shall  be  the  duty  of  such  supervisor  to  give  to 
each  person  who  shall  have  performed  labor  under  the  provisions  of  this  section  a 
receipt  for  the  number  of  days'  labor  performed,  and  the  supervisor  shall  upon  oath 
report  to  the  city  or  county  authorities  the  names  and  amount  of  labor  performed 
by  each  person. 

210.  It  shall  be  the  duty  of  all  persons  subject  to  the  provisions  of  this  act  to 
attend  when  notified  as  herein  provided,  and  labor  under  the  direction  of  the  super- 
visor of  their  respective  district  or  ward.  Any  person  who  after  being  notified  shall 
refuse,  neglect,  or  fail  to  comply  with  the  provisions  of  this  act  shall  forfeit 
and  pay  to  the  county  or  city  treasurer,  as  the  case  may  be,  the  sum  of  ten  dollars, 
together  with  costs  of  suit,  which  sum  shall  be  collected  by  suit  before  any  justice  of 
the  peace  within  the  county,  in  an  action  to  be  brought  in  the  name  of  the  city  or 
county. 


Digitized  by  VjOOQIC 


T-^^ 


Ce.  2.  ANIMAIJ3.  113 

211.  The  supervisor  shall  report,  under  oath,  to  the  city  or  county  authorities 
the  names  of  all  persons  who  shafi  have  refused  or  failed  to  comply  with  the  pro- 
visions of  this  act. 

Sees.  212  to  215.  ''An  act  to  proYide  for  the  paymeDt  of  boiintieB  for  the  destruction  of  wild 
anlmftlfl  in  the  state  of  Nebraska.''*    1877,  p.  213.    In  force  Jane  1. 

212.  That  any  person  killing  wolves,  wild  cats,  or  coyotes  within  the  bounda- 
ries of  the  state  of  Nebraska,  and  presenting  the  scalps  of  the  same,  with  the  two 
ears  and  face  down  to  the  nose,  to  the  county  clerk  of  the  county  in  which  the  same 
were  killed,  with  satisfactory  proof  upon  oath  that  the  same  were  killed  within  the 
boandaries  of  the  state  of  Nel)raska,  shall  be  entitled  to  the  following  bounties: 
forerery  wolf  so  killed,  one  dollar;  for  every  wild  cat  so  killed,  one  dollar;  for 
every  coyote  so  killed,  one  dollar.  Certificates  of  such  bounties,  when  so  allowed, 
shall  be  issued  by  the  county  clerk  to  the  person  entitled  thereto,  and  upon  the 
same  being  filed  with  the  auditor  of  public  accounts  the  said  auditor  shall  draw 
his  warrant  on  the  treasury  of  the  state  against  the  general  fund,  for  the  amount 
of  such  certificate,  in  favor  of  the  person  named  therein  or  his  assignee. 

213.  It  shall  be  the  duty  of  the  county  clerk  to  give  such  persons,  on  re- 
ceiving said  scalps,  a  certificate  of  the  number  and  kind  of  such  scalps  accepted 
bj  him  for  bounty,  and  deface  such^scalp  by  cutting  the  same  in  two  parts  so  as  to 
separate  the  two  ears,  and  shall  keep  a  record  of  the  number  and  kind  by  him  certi- 
fied and  destroyed. 

214.  All  scalps  upon  which  bounties  are  claimed  shall  be  presented  to  the 
clerk  of  the  county  in  which  the  animals  were  taken  and  killed,  and  the  applicant 
for  bounty  will  be  required  by  the  said  clerk  to  make  his  statement  under  oath 
as  to  where  the  said  animals  were  taken  and  killed. 

215.  Any  })ersou  driving,  baiting,  enticing,  bringing  or  taking  any  of  the 
animals  mentioned  in  this  act  from  outside  the  boundarie»  of  this  state,  or  from 
any  one  unorganized  territory  in  this  state,  into  any  organized  county  thereof  for 
the  purpose  of  procuring  bounties  thereon,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  subject  to  a  fine  of  not  less  than 
twenty-five  nor  more  than  one  hundred  dollars,  for  each  and  every  ofiense  so  com- 
mitted. 

Sec  216  to  222.  "An  act  to  proyide  for  the  payment  of  bountleB  for  the  destraction  of  wild 
anjmala  in  the  sUte  of  Nebraska. "  f    1879,  p.  162.     In  force  Jane  1. 

216.  That  any  person  or  persons  killing  wolves,  wild  cats,  coyotes,  or  moun- 
tam  lions  within  the  boundaries  of  such  counties  as  may  at  any  election,  by  a  vote 
of  the  majority  of  electors  voting,  to  determine  as  hereafter  provided,  and  presenting 
the  scalps  of  the  same,  with  the  two  ears  and  face  down  to  the  nose,  to  the  county 
clerk  ot  the  county  in  which  the  same  were  killed,  with  satisfactory  proof  in  writing, 
upon  oath,  that  the  same  were  killed  within  the  boundaries  of  the  aforesaid  counties, 
shall  be  entitled  to  the  following  bounties:  For  every  wolf  so  killed,  three  dol- 
lars; for  every  wild  cat  so  killed,  one  dollar;  for  every  coyote  so  killed,  one  dollar; 
for  every  mountain  lion  so  killed,  three  dollars.  Certificates  of  such  bounties,  when 
so  allowed,  shall  be  issued  by  the  county  clerk  to  the  peraon  entitled  thereto,  and 
upon  the  presentation  of  such  certificates  to  the  county  treasurer  said  treasurer  shall 
pay  to  the  holder  of  such  certificate  the  amount  named  therein  out  of  the  county 
general  fund. 

As  amended  1885,  p.  91. 

*  It  if  a  question  if  this  act  is  not  repealed  by  implication  by  the  act  of  1879  following,  but  the  latter  does  not 
ezprenly  repeal  it. 

fFrobably  intended  to  repeal  preceding  act,  bat  dCeu  not  do  lo  expressly. 
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217.  It  shall  be  the  duty  of  the  county  clerk  to  give  such  person  or  pereons, 
on  receiving  said  scalps,  a  certificate  of  the  number  and  kind  of  such  scalps  ac-  . 
cepted  by  him  for  bounty,  and  deface  such  scalps  by  cutting  the  same  in  two  parts, 
so  as  to  separate  the  two  ears,  and  shall  keep  a  record  of  the  number  and  kind  by 
him  certified  and  destroyed. 

218.  All  scalps  upon  which  bounties  are  claimed  shall  be  presented  to  the 
clerk  of  the  county  in  which  the  animab  were  taken  and  killed,  and  the  applicant 
for  bounty  will  be  required  by  the  said  clerk  to  make  his  statement  in  writing,  under 
oath,  as  to  where  the  said  animals  were  taken  and  killed,  and  any  person  making 
a  false  statement  under  oath  as  provided  in  this  act,  shall  be  liable  to  prosecution  for 
perjury,  and  suffer  the  penalties  of  the  same  as  provided  by  the  laws  of  this  state. 

219.  Any  person  or  persons  driving,  baiting,  enticing,  bringing,  or  taking 
any  of  the  animals  mentioned  in  this  act  from  outside  the  boundaries  of  such 
counties  as  are  provided  in  this  act,  for  the  purpose  of  procuring  bounties  tbereoD, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  sub- 
ject to  a  fine  of  not  less  than  twenty-five  nor  more  than  fifty  dollars  for  each  and 
every  offense  so  committed. 

220.  Upon  the  petition  of  fifty  *  taxpayers  of  any  county,  to  the  county  com- 
missioners or  county  board,  favorable  to  granting  bounties  for  the  destruction  of 
wild  animals,  as  provided  in  section  one  of  this  act,  it  shall  be  the  duty  of  said  county 
commissioners  or  county  board  to  present  the  prayer  of  the  said  petitioners  to  the 
electors  of  such  county  at  the  next  succeeding  election. 

*  Changed  from  ''freeholders"  1885,  p.  92.  x 

221.  The  voting  on  the  aforesaid  proposition  shall  be  by  ballot,  the  ballots 
having  written  upon  them,  "For  bounties,'*  or  "Against  bounties,"  and  the  votes  to 
be  canvassed  as  other  votes  are  canvassed  in  precinct  elections,  and  if  a  majority  of 
the  votes  cast  at  such  election  be  in  favor  of  the  proposition  as  contained  in  this  act, 
the  same  shall  be  in  effect  within  ninety  days  after  such  election. 

222.  Any  county  desiring  to  be  released  from  the  paying  of  bounties,  as 
provided  in  this  act,  may  revoke  the  same  by  the  same  authority  and  manner  of 
procedure  as  provided  in  section  five  of  this  act,  for  the  establishment  of  the  same. 

Sec.  223.  **  An  act  to  preTent  the  chasing  and  destruction  of  deer  bj  hounds  in  oertaiii 
counties  of  the  state  of  Nebraska.'^    1873  (Gen.  Stat.),  p.  90.     In  force  February  27. 

223.  If  any  person  or  persons  within  the  counties  of  Burt,  Washington,  Doug- 
las, Sarpy,  Cass,  Saunders,  and  *Dodge  shall  chase  or  pursue  any  deer  with  spy 
hound  or  dog,  such  person  or  persons,  on  conviction  thereof  before  any  court  of  com- 
petent jurisdiction,  shall  pay  a  fine  of  twenty  dollars  or  be  confined  in  the  county 
jail  for  a  period  of  not  less  than  ten  nor  more  than  twenty  days,  at  the  discretion  of 
the  court,  and  shall  pay  costs  of  prosecution.  Such  fines  shall  be  paid  to  the  school 
fund  of  the  oounty  in  which  such  o£Pense  was  oommitted. 
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CHAPTER  3.— APPORTIONMENT, 

CONGRESSIONAL. 

Sec.  224.  "Ad  act  for  tbe  apportionment  of  and  designation  of  oongressional  districts.'* 
1891,  p.  69.     In  force  Angntt  1.^    Repealing  sees.  3-6,  Comp.  Stats.  1887. 

224.  Tlmt  the  state  of  Nebraska  be  and  hereby  is  divided  into  six  (6)  districtl 
of  representatives  to  the  congress  of  the  United  States,  each  of  which  districts  shall 
be  entitled  to  elect  one  (1)  representative.  And  the  limits  and  designations  shall 
be  as  hereinafter  provided:  The  counties  of  Cass,  Otoe,  Neraaha,  Richardson, 
Pawnee,  Johnson,  an<f  Lancaster  shall  constitute  the  first  (1st)  district.  The 
counties  of  Sarpy,  Douglas,  and  Washington  shall  constitute  the  second  (2d)  dis- 
trict. The  counties  of  Burt,  Thurston,  Dakota,  Dixon,  Cuming,  Dodge,  ColfaZj 
Stanton,  Wayne,  Cedar,  Knox,  Pierce,  Madison,  Platte,  Nance,  Boone,  Antelope^ 
and  Merrick  shall  constitute  the  third  (3d)  district.  The  counties  of  Saunders, 
Butler,  Seward,  Saline,  Gagje,  Jefferson,  Thayer,  Fillmore,  York,  Polk,  and  Hamil- 
ton shall  constitute  the  fourth.  (4th)  district.  The  counties  of  Hall,  Adams, 
Webster,  Franklin,  Kearney,  Phelps,  Harlan,  Gosper,  Furnas,  Red  Willow,  Fron- 
tier, Hitchcock,  Hayes,  Perkins,  Chase,  Dundy,  Nuckolls,  and  Clay  shall  constitute 
tbe  fifth  (5th)  district.  The  counties  of  Sioux,  Scott's  Bluff,  Banner,  Kimball, 
Tkmesy  Box  Butte,  Cheyenne,  Sheridan,  Deuel,  Cherry,  Grant,  Arthur,  Keith, 
Lincoln,  McPherson,  Hooker,  Thomas,  Logan,  Dawson,  Custer,  Blaine,  Brown, 
Keya  Paha,  Rock,  Loup,  Holt,  Garfield,  Valley,  Sherman,  Buffalo,  Howard, 
Greeley,  Wheeler,  and  Boyd  shall  constitute  the  sixth  (6th)  district 

^        following  section  formed  section  5,  p.  56,  Laws  1882  (special  session) : 

225.  The  representatives  provided  for  in  this  act  shall  be  elected  in  ac- 
cordance with  the  laws  of  the  United  States. 

JUDICIAL. 

Sees.  226  to  228.  ''Ah  act  to  apportion  the  state  into  judicial  distriots,  and  for  the  ap- 
pointment and  election  of  offiqers  thereof"    1891,  p.  70.     In  lorce  March  30. 

226.  The  state  of  Nebraska  shall  be  divided  into  fifteen  judicial  district,  at 
follows :  First  judicial  district  shall  consist  of  Richardson,  Nemaha,  Johnson, 
Pawnee,  Gage,  and  Jefferson  counties.  Second  district — Otoe  and  Cass  counties- 
Third  district — Lancaster  county.     Fourth  district — Douglas,  Sarpy,  Washing. 

'  ton,  and  Burt  counties^  Titth  district — Saunders,  Seward,  Butler,  York,  Hamilton, 
and  Polk  counties.  Sixth  district — Dodge,  Colfax,  Platte,  Merrick,  and  Nance 
connties.  Seventh  district — Saline,  Fillmore,  Thayer,  Nuckolls,  and  Clay  counties. 
Eighth  district — Cuming,  Stanton,  Dixon,  Dakota,  Cedar,  and  Thurston  counties, 
Hinth  district — Wayne,  Madison,  Antelope,  Pierce,  and  Enox  counties.  Tenth 
district — Adams,  Webster,  Kearney,  Franklin,  Harlan,  and  Phelps  counties. 
Elerenth  district — Boone,  Hall,  Wheeler,  Greeley,  Garfield,  Loup,  Valley, 
Howard,  Blain*e,  Thomas,  Hooker,-  and  Grant  counties.  Twelfth  district— 
Bafialo,  Dawson,  Custer,  and  Sherman  counties.  Thirteenth  district — Lincoln, 
Logan,  Keith,  Cheyenne,  Deuel,  Scott's  Bluff,  Kimball,  Banner,  McPherson, 
Arthur,  and  Perkins  counties.  Fourteenth  district^-Gosper,  Furnas,  Frontier, 
£ed  Willow,  Hayes,  Hitchcock,  Chase,  and  Dundy  counties.  Fifteenth  district 
— ^Holt,  Rock,  Brown,  Keya  Paha,  Cherry,  Sheridan,  Dawes,  Sioux,  Box  Butte, 

*  See  explanation  In  preface. 
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and  the  unorganized  territory.  Provided^  That  in  the  Fourth  district  there  shall 
be  seven  judges  of  the  district  court;  that  in  each  of  the  following  districts^  to-wit, 
First  (1st),  Fifth  (5th),  Sixth  (6th),  Eleventh  (11th),  and  Fifteenth  (15th^distri(^, 
there  shall  be  two  (2)  judges  of  the  district  court;  that  in  th^e  Third  (3a)  district 
there  shall  be  three  (3)  judges  of  the  district  court,  and  in  each  of  the  other  of  the 
said  districts  there  shall  be  one  (1)  judge  of  the  district  court.  AH  judges  shall  be 
elected  for  the  term  of,  and  hold  their  office  for,  four  (4)  years  from  and  after  the 
first  (1st)  day  of  January  next  succeeding  their  election.  The  said  judges  sball  be 
elected  at  the  general  election  to  be  held  in  November,  A.  D.  1891,  and  every  four 
(4)  years  thereafter.  Such  judges  shall  have  equal  power,  and  shall  each  perform 
such  duties  as  are  now  provided  for  by  law,  or  such  as  may  hereafter  be  imposed 
upon  them  by  law,  and  it  shall  be  the  duty  of  such  judges  to  so  divide  and  arrange 
the  work  of  said  court  between  them  that  the  trial  of  causes  may  be  speedy.  In 
each  district  having  more  than  one  (1)  judge  of  the  district  court  there  shall  be 
drawn,  in  the  manner  now  provided  by  law,  a  panel  of  forty-eight  (48)  jtirors  to 
serve  as  jurors  in  such  court;  Provided,  That  in  any  county  in  such  districts  where 
such  number  of  jurors  may  not  berequired,  the  judges  may  by  appropriate  rule  pro- 
vide for  the  drawing  of  a  less  number;  And  provided  further,  When  there  shall  be 
more  than  two  (2)  judges  of  the  district  court  in  any  one  district,  they  may  provide 
by  appropriate  rule  for  the  drawinoj  of  a  greater  number  of  jurors. 

227.  The  judges  now  in  office  shall  hold  their  positions,  and  perform  the 
duties  of  their  office  in  the  districts  hereby  created,  in  which  they  may  reside,  until 
the  expiration  of  the  terms  for  which  they  were  elected. 

228.  The  governor  shall  appoint  judges  to  fill  all  vacancies  created  hytlm 
act,  including  the  additional  judges  as  provided  in  section  one  of  thistict,  who  shall 
hold  their  office  until  the  next  general  election,  when  such  vacancies  shall  be  filled 
by  election  .in  same  manner  as  such  officer  is  elected  in  other  districts. 

The  legislature  has  power  to  thus  increase  the  number  of  judges.     18,  416  (25  N.  W.,  585). 

LEGISLATIVE. 

Sees.  229  and  230.  *'An  act  to  distribute  the  state  into  senatorial  and  representative 
districts,  and  for  the  apportionment  of  senators  and  representatives,  and  to  fix  the  number  of  the 
same,  and  to  repeal  sections  1  and  2  of  chapter  5  of  the  Compiled  Statutes. '^  1887,  p.  87.  In-foroe 
March  31. 

229.  That  the  senate  shall  consist  of  thirty-three  members,  and  the  house  of 
representatives  shall  consist  of  one  hundred  members. 

230.  That  the  state  of  Nebraska  shall  be  formed  into  senatorial  and  representa- 
tive districts,  and  the  senators  and  representatives  shall  be  apportioned  as  follows: 

SENATORIAL  DISTRICTS. 

District  No.  1  shall  consist  of  the  counties  of  Richardson  and  Pawnee,  and  be 
entitled  to  one  senator.  District  No.  2  shall  consist  of  the  counties  of  Nemaha  and 
Johnson,  and  be  entitled  to  one  senator.  District  No.  3  shall  consist  of  the  county 
of  Otoe,  and  be  entitled  to  one  senator.  District  No.  4  shall  cousist  of  the  county 
of  Cass,  and  be  entitled  to  one  senator.  District  No.  5  shall  cousist  of  the  counties 
of  Saunders  and  Sarpy,  and  be  entitled  to  one  senator.  District  No.  6  shall  consist  of 
the  county  of  Douglas,  and  be  entitled  to  three  senators.  District  No.  7  shall  con- 
sist of  the  counties  of  Cuming  and  Burt,  and  be  entitled  to  one  senator.  District 
No.  8  shall  consist  of  the  counties  of  Dixon,  Dakota,  Knox,  Cedar,  and  Thurston, 
and  be  entitled  to  one  senator.  District  No.  9  shall  consist  of  the  counties  of  An- 
telope, Boone,  and  Greeley,  and  be  entitled  to  one  senator.  District  No.  10  shall 
consist  of  the  counties  of  Washington  and  Dodge,  and  be  entitled  to  one  senator. 
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District  No.  11  shall  consist  of  the  counties  of  Wayne,  Stanton,  Madison, and  Pierce, 
and  be  entitled  to  one  senator.  District  No.  12  shall  consist  of  the  counties  of  Platte, 
and  Colfax,  and  be  entitled  to  one  senator.  District  No.  13  shall  consist  of  the 
counties  of  Holt,  Garfield,  Wheeler,  and  the  unorganijjed  territory  north  of  Holt  and 
Keya  Paha,  and  be  entitled  to  one  senaton  District  No.  14  shall  consist  of  the 
counties  of  Brown,  Keya  Paha,  Cherry,  Sheridan,  Dawes,  Box  Butte,  and  Sioux, 
and  be  entitled  to  one  senator.  District  No.  15  shall  consist  of  the  counties  of  Cus- 
ter, Valley,  Loup,  and  Blaine,  and  be  entitled  to  one  senator.  District  No.  16 
shall  consist  of  the  counties  of  Buffiilo  and  Sherman,  and  be  entitled  to  one  senator. 
District  No.  17  shall  consist  of  the  counties  of  Hall  and  Howard,  and  be  entitled 
to  one  senator.  District  No.  18  shall  consist  of  the  counties  of  Polk,  Merrick,  and 
Nance,  and  be  entitled  to  one  senator.  District  No.  19  shall  consist  of  the  counties 
of  Butler  and  Seward,  and  be  entitled  to  one  senator.  District  No.  20  shall  consist  of 
the  county  of  Lancaster,  and  be  entitled  to  two  senators.  District  No.  21  shall  con- 
sist of  the  county  of  Gage,  and  be  entitled  to  one  senator.  District  No.  22  shall 
consist  of  the  county  of  Saline,  and  be  entitled  to  one  senator.  District  No.  23  shall 
consist  of  the  counties  of  Jefferson,  and  Thayer,  and  be  entitled  to  one  senator. 
District  No.  24  shall  consist  of  the  counties  of  York,  and  Fillmore,  and  be  entitled 
to  one  senator.  District  Na  25  shall  consist  of  the  counties  of  Clay,  and  Hamilton, 
and  be  entitled  to  one  senator.  District  No.  26  shall  consist  of  the  counties  of 
Nuckolls,  Webster,  and  Franklin,  and  be  entitled  to  one  senator.  District  No.  27 
shall  consist  of  the  county  of  Adams,  and  be  entitled  to  one  senator.  District  No. 
28  shall  consist  of  the  counties  of  Kearney,  Phelps,  and  Harlan,  and  be  entitled  to 
one  senator.^^^istrict  No.  29  shall  consist  of  the  counties  of  Furnas,  Red  Willow, 
Hitchcock,  Dundy,  Gosper,  Frontier,  Chase,  and  Hayes,  and  be  entitled  to  one  sena- 
tor. Dist^ct  No.  30  shall  consist'  of  the  counties  of  Dawson,  Lincoln,  Keith, 
Cheyenne,  Logan,  and  the  unorganized  territory  west  of  Blaine  and  Logan,  and  be 
entitled*  to  one  senator. 

That  part  of  the  act  proridin?  for  representatiye  districts  which  relates  to  Sarpy  county  is 
▼Old,  not  having  passed  both  hooses;  Sarpy  county  therefore  retains  its  representation  nnder  the 
act  of  1881.    24,  586  (39  N.  W.,  612). 

REPRESENTATIVE  DISTRICTS. 

District  No.  1  shall  consist  of  the  county  of  Richardson,  and  be  entitled  to  three 
representatives.  District  No.  2  shall  consist  of  the  county  of  Pawnee,  and  be  en- 
titled to  two  representatives.  District  No.  3  shall  consist  of  the  county  of  Nemaha, 
and  be  entitled  to  two  representatives.  District  No.  4  shall  consist  of  the  county  of 
Johnson,  and  be  entitled  to  one  representative.  District  No.  5  shall  consist  of  the 
counties  of  Nemaha  and  Johnson,  and  be  entitled  to  one  representative.  District 
No.  6  shall  consist  of  the  county  of  Otoe,  and  be  entitled  to  two  representatives. 
District  No.  7  shall  consist  of  the  county  of  Cass,  and  be  entitled  to  two  representa- 
tives. District  No.  8  shall  consist  of  the  counties  of  Cass  and  Otoe,  and  be  entitled 
to  one  representative.  District  No.  9  shall  consist  of  the  county  of  Sarpy,  and  be 
entitled  to  one  repi'esentative.  District  No.  10  shall  consist  of  the  county  of  Doug- 
las, and  be  entitled  to  nine  representatives.  Districl^  No.  11  shall  consist  of  the 
county  of  Washington,  and  be  entitled  to  one  representative.  District  No.  12  shall 
consist  of  the  county  of  Burt,  and  be  entitled  to  one  representative.  District  No.  13 
shall  consist  of  the  counties  of  Burt  and  Washington,  and  be  entitled  to  one  repre- 
sentative. District  No.  14  shall  consist  of  the  county  of  Dodge,  and  be  entitled  to 
two  representatives.  District  No.  15  shall  consist  of  ftie  county  of  Cuming,  and  be 
entitled  to  one  representative.  District  No.  16  shall  consist  of  the  counties  of  Cum- 
ing, Dakota,  and  Thurston,  and  be  entitled  to  one  representative.     District  No.  17 
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shall  consist  of  the  counties  of  Wayne  and  3tantou,  and  be  entitled  to  one  representa- 
tive. District  No.  18  shall  consist  of  the  county  of  Dixon,  and  be  entitled  to  one 
representative.  District  No.  19  shall  consist  of  the  counties  of  Cedar  and  Pierce, 
and  be  entitled  to  one  representative.  District  No.  20  shall  consist  of  the 
county  of  Knox,  and  be  entitled  to  one  representative.  District  No.  21  shall 
consist  of  the  county  of  Antelope,  and  be  entitled  to  one  representative.  District 
No.  22  shall  consist  of  the  county  of  Boone,  and  be  entitled  to  one  representative. 
District  No.  23  shall  consist  of  the  county  of  Madison,  and  be  entitled  to  one  repre- 
Bentative.  District  No.  24  shall  consist  of  the  county  of  Platte,  and  be  entitled  to 
one  representative.  District  No.  25  shall  consist  of  the  counties  of  Platte  and  Nance, 
and  be  entitled  to  one  representative.  District  No.  26  shall  consist  of  the  county  of 
Colfax,  and  be  entitled  to  one  representative.  District  No.  27  shall  consist  of  the 
county  of  Saunders,  and  be  entitled  to  two  representatives.  District  No.  28  shall  con- 
sist  of  the  county  of  Butler,  and  be  entitled  to  two  representatives.  District  No.  29 
shall  consist  of  the  county  of  Seward,  and  be  entitled  to  two  representatives.  District 
Nt>.  80  shall  consist  of  the  county  of  Lancaster,  and  be  entitled  to  five  representatives. 
District  No.  31  shall  consist  of  the  county  of  Saline,  and  be  entitled  to  two  repre- 
sentatives. District  No.  32  shall  consist  of  the  county  of  Gage,  and  be  entitled  to 
three  representatives.  District  No.  33  shall  consist  of  the  counties  of  Gage,  and 
Saline,  and  be  entitl^  to  one  representative.  District  No.  34  shall  consist  of  the 
county  of  Jefferson,  and  be  entitled  to  one  representative.  District  No.  85  shall 
consist  of  the  county  of  Thayer,  and  be  entitled  to  one  representative.  District  No. 
86  shall  consist  of  the  counties  of  Thayer  and  Jefferson,  and  be  entitled  to  one  rep- 
resentative. District  No.  87  shall  consist  of  the  county  of  Fillmore,  and  be  entitled 
to  two  representatives.  District  No.  88  shall  consist  of  the  county  of  York,  and  be 
entitled  to  two  representatives.  District  No.  39  shall  consist  of  the  county  of  Polk, 
and  be  entitled  to  one  representative.  District  No.  40  shall  consist  of  the  county  of 
Merrick,  and  be  entitled  to  one  representative.  District  No.  41  shall  consist  of  the 
county  of  Hamilton,  and  be  entitled  to  two  representatives.  District  No.  42  shall 
consist  of  the  county  of  Clay,  and  be  entitled  to  two  representatives.  District  No. 
43  shall  consist  of  the  county  of  Nuckolls,  and  be  entitled  to  one  representative. 
District  No.  44  shall  consist  of  the  county  of  Webster,  and  be  entitled  to  one  rep- 
resentative. District  No.  45  shall  consist  of  the  county  of  Adams,  and  be  entitled 
to  one  representative.  District  No.  46  shall  consist  of  the  counties  of  Webster  and 
Adams,  and  be  entitled  to  one  representative.  District  No.  47  shall  consist  of  the 
county  of  Hall,  and  be  entitled  to  two  representatives.  District  No.  48  shall  consist 
of  the  county  of  Howard,  and  be  entitled  to  one  representative.  District  No.  49 
shall  consist  of  the  counties  of  Garfield,  Greeley,  Wheeler,  Loup,  and  Blaine,  and 
the  unorp^anized  territory  west  of  Blaine,  and  be  entitled  to  one  representative. 
District  No.  50  shall  consist  of  the  county  of  Holt,  and  be  entitled  to  two  represen- 
tatives. District  No.  51  shall  consist  of  the  county  of  Brown,  and  be  entitled  to  one 
representative.  District  No.  52  shall  consist  of  the  counties  of  Cherry  and  Keya  Paha, 
and  be  entitled  to  one  representative.  District  No.  53  sliall  consist  of  the  counties 
of  Sheridan,  Dawes,  Box  Butte,  and  Sioux,  and  be  entitled  to  one  representative. 
District  No.  54  shall  consist  of  the  counties  of  Lincoln,  Cheyenne,  and  Keith,  and 
the  unorganiaed  territory  west  of  Logan,  and  be  entitled  to  one  representative.  Dis- 
trict No.  50  shall  consist  of  the  county  of  Valley,  and  be  entitled  to  one  represen- 
tative. District  No.  56  shall  consist  of  the  counties  of  Custer  and  Logan,  and  be 
entitled  to  two  representatives.  District  No.  57  shall  consist  of  the  county  of  Sher- 
man, and  be  entitled  to  one  representative.  District  No.  58  shall  consist  of  the 
county  of  Buffalo,  and  be  entitled  to  two  representatives.     District  No.  69  shall 
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consist  of  the  coanty  of  Dawson^  and  be  entitled  to  one  representative.  District 
Jfo.  60  shall  consist  of  the  county  of  Kearney,  and  be  entitled  to  one  representative. 
District  No.  61  shall  consist  of  the  county  of  Franklin,  and  be  entitled  to  one  rep- 
resentative. District  No.  62  shall  consist  of  the  county  of  Harlan,  and  be  entitled 
to  one  representative.  District  No.  63  shall  consist  of  the  county  of  Phelps,  and  be 
entitled  to  one  representative.  District  No.  64  shall  consist  of  the  counly  of  Furnas, 
and  be  entitled  to  one  representative.  District  No.  65  shall  csonsi^t  of  the  county 
of  Red  Willow,  and  be  entitled  to  one  representative.  District  No,  66  shall  consist 
of  the  counties  of  Frontier  and  Gosper,  and  be  entitled  to  one  representative.  Dis- 
trict No.  67  shall  consist  of  the  counties  of  Hitchcock,  Dundy,  Hayes,  and  Chase, 
and  be  entitled  to  one  representative. 
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CHAPTER  4.— ASSIGNMENTS  FOR  CREDITORS. 

Sees.  231  to  276.  *'Aii  act  regulating  Yolnntarj  asBignments  for  the  benefit  of  creditors,  i^o- 
ceedings  thereander,  and  to  prevent  the  frandalent  Tiolation  of  the  same."  1883,  p.  67.  In  force 
Jane  1. 

231.  That  no  voluntarj  assignment  for  the  benefit  of  creditors  hereafter  made 
shall  be  valid  unless  the  same  shall  be  made  in  conformity  to  the  terms  of  this  act. 

The  assignment  does  not  prevent  the  creditor  from  obtaining  judgment  bat  removes  the 
property  from  his  reach  by  the  ordinary  process.  18,  569  (26  N.  W.,  242).  Under  control  of  ooart. 
Not  void  becaose  of  provision  that  assignee  maj  compromise  doubtful  claims;  nor  because  exemp- 
tions retained.  0,  45  (2  N.  W.,  359).  Fraudulent  assignments  may  be  set  aside.  7,  432.  Instra- 
ment  called  a  chattel  mortgage  examined  and  construed  to  be  an  assignment  but  void  for  non-oon- 
formity  with  assignment  law.  20,  577  (31  N.  W.,  381).  Assignment  under  law  of  1877  sustiOiied. 
12, 168  (10  N.  W.,  716).  Property  not  subject  to  attachment  or  garnishment  if  assignment  valid. 
7,  282.  See  20,  400  (45  N.  W.  476).  Creditors  can  be  prefened,  but  not  under  the  assignment 
law— labor  excepted.     10,  48  (26  N.  W.,  618). 

232.  Every  such  assignment  shall  be  of  all  the  property,  real  and  personal, 
of  the  assignor  or  assignors  therein  named,  wherever  situated,  except  so  much 
thereof  as  may  be  exempt  &om  levy  and  sale  on  execution  under  the  general  laws 
of  the  state. 

233.  Real  estate  so  assigned  shall  be  described  in  the  deed  of  assignment 
in  such  manner  as  would  be  requisite  in  an  ordinary  deed  of  conveyance  thereof, 
and  real  estate  claimed  to  be  exempt  shall  be  expressly  excepted  by  like  description. 

234.  Personal  property  claimed  to  be  exempt  shall  be  separately  specified 
and  described  as  such  in  the  inventory  of  the  assignor  or  assignors  hereinafter  re- 
quired to  be  made. 

235.  In  everv  such  assignment  the  sheriff  and  his  successor  in  office  of  the 
county  in  which  the  assignor  resides,  or  if  there  be  two  assignors  in  which  one  of 
them  resides,  or  if  there  be  more  than  two  assignors  in  which  two  or  more  of  them 
reside,  shall  be  named  as  assignee. 

Assignee  represents  assignor,  and  not  the  creditors.    13,  301  (14  N.  W.,  399). 

236.  Such  assignment  shall  be  in  writing,  and  shall  be  executed  and  acknowl- 
edged in  the  manner  in  which  a  conveyance  of  real  estate  is  or  shall  be  required  to 
be  executed  and  acknowledged,  in  order  to  entitle  the  same  to  be  recorded.  And 
within  twenty-four  hours  after  its  execution  it  shall  be  filed  for  record  in  the 
clerk's  office  of  the  county  in  which  the  assignee  resides.  If  it  shall  convey  real 
estate  it  shall  be  recorded  in  the  deed  record,  and  entered  upon  the  numerical  index 
in  said  office,  otherwise  it  shall  be  recorded  in  the  miscellaneous  record.  Within 
thirty  days  after  its  execution  it  shall  be  filed  for  record  in  every  other  county  in 
this  state  in  which  there  shall  be  situate  real  property  conveyed  therein,  and  such 
assignment  shall  be  recorded  in  each  such  county  m  the  manner  aforesaid.  A  fiul- 
ure  to  file  such  assignment  for  record  within  the  time  aforesaid  in  any  county  in 
which  bx  the  terms  of  this  section  it  is  required  to  be  recorded,  shall  avoid  such 
assignment  as  to  property  situate  in  such  county ;  and  if  a  failure  so  to  file  shall  be 
due  to  the  negligence  or  misconduct  of  any  assignee  appointed  under  the  provisions 
of  this  act,  such  assignee  shall  be  liable  to  the  creditors  for  the  value  of  all  property 
as  to  which  such  assignment  shall  be  so  avoided,  and  may  be  required  to  account 
for  the  same  in  all  respects  as  in  case  of  other  assigned  property,  or  by  any  other 
appropriate  remedy. 

Execution  of  deed  of  assignment  includes  delivery  of  the  deed.  10,  355  (27  N.  W.,  229). 
Deed  of  assignment  must  be  executed  and  acknowledged  same  as  deeds  of  conreyance.  10,  513 
(7  N.  W.,  282).  An  assignment  delivered  to  sheriff  while  he  has  a  writ  of  attachment  in  his  hands 
bnt  not  levied  takes  precedence  of  the  attachment.     18,  352  (24  N.  W.,  682). 
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237.  Immediately  upon  the  execatioD  and  delivery  on  any  such  assignment, 
the  sheriff  shall  take  possession  of  all  the  assigned  estate,  and  preserve,  insure,  and 
safely  keep  the  same  for  administration  ac3ording  to  law,  and  the  sheriff  and  his 
sureties  shall  be  liable,  upon  his  official  bond,  for  the  faithful  execution  of  the  trust 
created  by  such  assignment,  for  the  preservation  of  such  assigned  estate,  and  for  the 
acooantine  for  and  paying  over  of  all  moneys  derived  therefrom.  He  shall,  under 
order  of  the  county  judge,  inspect  the  assigned  estate,  and  take  all  necessary  steps  to 
sell  or  properly  dispose  of  any  and  all  perishable  goods  or  property  of  said  estate. 

238.  within  ten  days  ailer  such  assignment  is  made  the  assignor  or  assignors 
executing  the  same  shall  make  and  file  in  the  oounty  judge's  office  of  the  county  in 
which  the  assignee  named  therein  resides,  to  be  recorded  in  a  book  to  be  provided 
for  that  purpose,  an  inventory  verified  by  the  affidavit  of  the  person  or  persons 
making  the  same,  that  the  same  is  in  all  respects  full,  true,  and  accurate  according 
to  the  best  of  their  knowledge  and  belief,  and  showing :  First  All  the  creditors  of 
the  assignor  or  assignors.  Second.  The  place  of  residence  of  each  creditor,  if  known 
to  the  assignor  or  assignors,  and  if  not  known,  that  fact  must  be  stated.  Thirds  The 
som  owing  to  each  creditor,  and  the  nature  of  each  debt  or  liability,  whether  arising 
on  written  security,  account,  or  otherwise.  Fourth.  The  true  consideration  of  the 
liability  in  each  case,  and  when  and  the  place  where  it  arose,  and  whether  there  has 
been  any  renewal  or  new  promise  in  relation  thereto.  Fifth.  Every  existing  mort- 
gage, judgment,  or  other  security  for  the  payment  of  any  debt  or  liability  of  the 
assignor  or  assignors.  Sddh.  All  property  of  the  assignor  or  assignors  at  the  date 
of  the  assignment  which  is  exempt  by  law  from  execution.  Seventh.  All  of  the 
assignor's  property  at  the  date  of  the  assignment,  both  real  and  personal,  of  every 
kiod,  and  wherever  situated,  not  so  exempt,  and  the  incumbrances  existing  thereon, 
and  all  vouchers  and  securities  relating  thereto,  and  the  value  of  such  property  in 
detail  according  to  the  best  of  the  assignor's  knowledge. 

239.  It  shall  be  the  duty  of  the  county  judge,  immediately  upon  the  receipt  of 
such  inventory,  to  fix  a  day,  not  more  than  fifteen  days  thereafter,  for  a  meeting  of 
the  creditors  of  such  assignor  or  assignors  at  his  office  for  the  purpose  of  choosing 
au  assignee  to  succeed  the  sheriff  in  such  trust,  and  he  shall  immediately  make  ad- 
vertisement of  the  time  and  place  of  such  meeting  by  publication  in  some  newspaper 
published  or  of  general  circulation  in  such  county,  and  also  shall,  within  two  days 
after  the  first  publication  thereof,  send  a  copy  of  such  notice  to  each  creditor  men- 
tioned in  said  inventory,  addressed  to  his  place  of  residence  therein  named,  with 
postage  prepaid.  No  informality  or  n^lect  with  reference  to  such  notice  shall  in- 
validate any  action  taken  pursuant  thereto  or  to  such  order.  The  certificate  of  the 
connty  judge  that  he  has  eiven  such  notice  shall  be  sufficient  evidence  thereof. 

240.  At  the  time  and  place  fixed  in  such  order,  the  creditors,  or  so  many  of 
them  as  shall  be  present  in  person  or  by  proxy,  may  proceed  by  ballot  to  chooso 
<ui  assignee  to  succeed  the  sheriff,  and  the  sheriff  shall  be  eligible.  At  such  elec- 
tion each  creditor  shall  be  entitled  to  cast  one  vote,  but  no  person  shall  be  regarded 
as  chosen  unless  he  shall  receive  the  votes  of  creditors  representing  a  majority  of 
the  gross  indebtedness,  and  shall  also  have  been  voted  for  by  one-third  of  all  the 
creditora ;  nor  shall  any  creditor  be  permitted  to  vote  upon  any  claim  against  the 
aasignor  or  assignors  unless  the  same  shall  be  verified  by  the  affidavit  of  the  creditor 
to  be  just  and  reasonable  and  wholly  unpaid  to  the  extent  claimed,  setting  forth  the 
true  consideration  thereof  and  that  the  same  is  not,  to  the  best  of  said  affiant's 
knowledge  and  belief,  subject  to  any  legal  or  equitable  recoupment,  counter-claim,  or 
set-off  which,  if  allowed,  would  reduce  the  debt  below  the  amount  claimed. 

241.  Such  meeting  of  the  creditors  may  be  adjourned  from  day  to  day,  not 
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exceeding  three  days;  and  should  there  be  a  failure  to  choose  an  assignee  as  pro- 
vided in  the  preceding  section,  the  sheriff  and  his  successor  or  successors  in  office, 
respectively,  shall  remain  the  assignee  of  the  estate. 

242.  Immediately  upon  the  adjournment  of  such  meeting  the  sheriff  and  the 
assignee,  if  any  chosen  thereat,  shall  proceed  to  make  and  return  to  the  county 
court  an  inyentory  and  appraisement  of  the  entire  estate  assigned,  in  the  manaer 
provided  by  law  for  the  appraisal  of  property  taken  on  attachment  issued  out  of  the 
district  court. 

243.  Within  forty-eigth  hours  after  such  inventory  shall  be  returned  and  filed, 
the  assignee  shall  enter  into  an  undertaking  in  double  the  amount  of  the  ap- 
praised value  of  the  whole  estate,  with  two  or  more  sureties  to  the  satisfaction  and 
approval  of  thecounty  judge,  conditioned  for  the  faithful  discharge  of  his  duties  as 
such  assignee.  If  the  assignee  fiiil  to  give  the  undertaking  within  the  time  afore- 
said, his  election  shall  become  null,  and  the  estate  shall  be  administered  as  though 
no  election  had  been  had. 

244.  The  bond  of  the  assignee  shall  be  recorded  in  the  office  of  the  county 
clerk,  and  the  record  thereof  shall  have  the  same  force  as  the  record  of  other  official 
bonds. 

246.  Immediately  on  the  execution  and  approval  of  such  bond  the  sheriff 
shall  deliver  all  the  personal  property  belonging  to  such  estate  to  such  assignee, 
and  shall  execute  and  deliver  to  such  assignee,  as  such,  a  deed  of  quitclaim  of  all 
real  estate  conveyed  by  such  assignment. 

246.  Upon  the  day  of  the  meeting  of  the  creditors  the  county  judge  shall  fix 
a  day,  not  more  than  sixty  nor  less  than  thirty  days  thereafter,  within  which  all 
claims  against  the  assigned  estate  shall  be  filed,  and  within  which  the  assignee  or 
assignor,  or  any  creditor,  may  file  any  objection,  defense,  set-off,  or  counter-claim  to 
any  claim  which  the  assignor  might  or  could  have  opposed  to  the  same  had  action 
been  brought  upon  the  same  before  assignment  Notice  of  the  time  so  fixed  shall 
be  given  in  the  manner  hereinbefore  provided  for  notice  of  the  first  meeting  of  the 
creditors.  Any  claim,  objection,  set-off,  or  counter-claim  not  filed  on  or  before  the 
date  so  named,  shall  be  forever  barred  from  being  considered  in  the  settlement  of 
said  estate  or  participating  in  any  dividend  therein. 

247.  On  the  day  following  the  day  fixed  under  the  provisions  of  the  preceding 
section  all  uncontested  claims  shall  by  the  county  judge  be  allowed  and  en- 
tered of  record,  with  the  amounts  thereof,  in  a  book  to  be  provided  and  kept  for 
that  purpose.  Upon  all  contested  claims  the  county  judge  shall  order  pleadings, 
as  nearly  as  practicable  like  those  in  ordinary  civil  actions  in  said  court,  to  be  sum- 
marily made  up,  and  thereupon  said  cause  shall  proceed  in  said  court  as  in  ordinary 
civil  actions  therein  but  no  such  cause  shall  be  continued  for  a  longer  time  in  the 
aggregate  than  sixty  days  from  the  day  so  fixed. 

248.  Judgment  in  said  action  shall  be  that  such  claim  or  some  amount 
thereof  be  allowed,  or  that  the  same  be  disallowed,  or  that  the  assignee  have  and 
recover  from  the  person  making  the  claim  a  certain  amount.  If  the  claim  shall  be 
allowed,  judgment  for  costs  shall  be  adjudged  against  the  party  or  parties  contesting 
the  same.  If  the  claim  be  allowed  in  part  only,  the  court  adjudicating  the  same 
shall  apportion  the  costS  or  adjudge  them  as  may  be  just.  If  the  claim  be  wholly 
disallowed,  or  the  assignee  recover  judgment,  costs  shall  be  adjudged  against  the 
claimant,  but  in  no  case  shall  the  costs  be  paid  out  of  the  assigned  estate  except  as 
in  this  act  otherwise  provided.  In  such  cause  the  claimant  shall  be  named  as  plaint- 
iff, and  the  contestant  or  contestants  as  defendant.  Judgment  in  favor  of. the 
assignee  or  for  costs  shall  be  collected  as  in  other  cases.     Whenever  any  contested 
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claim  shall  be  finally  allowed,  or  so  much  thereof  as  shall  be  finally  allowed,  shall 
be  entered  of  record  in  like  manner  as  other  claims. 

249.  No  petition  in  error  shall  be  allowed  from  the  judgment  of  the  county 
court  upon  a  contested  claim,  but  either  party  may  appeal  therefrom  as  in  other 
cases.  Upon  such  appeal  the  cause  shall  be  docketed  in  the  district  court  within 
twenty  days  afler  the  filing  of  the  appeal  bond,  and  shall  stand  for  trial  at  the  ne;!ct 
term  of  the  district  court  thereafter,  or  at  the  same  term  if  the  court  shall  be  in 
session  at  the  time  it  is  docketed,  and  upon  the  same  pleadings  u|>on  which  the  same 
shall  have  been  tried  in  the  county  court;  Provldedy  however,  That  the  court  may 
for  sufficient  reason  grant  a  continuance  to  either  party  as  in  other  cases,  and  may 
order  any  pleading  to  be  amended,  or  allow  any  pleading  or  pleadings  to  be  with- 
drawn, and  a  motion  or  demurrer  to  be  filed  in  lieu  thereqf.  In  all  other  respects 
the  cause  shall  proceei  as  nearly  as  may  be  as  in  other  cases. 

250.  Immediately  upon  the  return  of  the  inventory  and  appraisement,  and  the 
approval  of  the  bond  of  the  assignee,  if  one  shall  have  been  chosen  by  the  creditors, 
the  assignee  shall  proceed  to  advertise  for  sale  and  sell  the  assigned  estate  in  all 
respects  as  though  the  same  had  been  taken  on  execution  issued  out  of  the  district 
court  Seal  estate  so  sold  shall  be  conveyed  by  the  assignee  to  the  purchaser  or 
purchasers  of  the  same  by  a  deed  or  deeds  of  conveyance  executed  and  acknowledged 
as  in  other  cases,  which  shall  convey  all  the  interest  the  assignor  had  in  the  pr()[)crty 
sold  at  the  date  of  the  assignment.  Before  such  conveyance  shall  be  made  the  pro- 
ceedings on  such  sale  shall  be  returned  to  and  confirmed  by  the  district  court  or  judge 
as  in  case  of  sales  of  real  estate  on  execution,  and  the  court  or  judge  may  set  said 
sale  aside  or  make  any  order  in  the  premises  as  in  case  of  such  sales  on  execution. 
No  notice  of  an  application  to  have  such  sale  confirmed  need  be  given  to  any  person, 
but  any  party  interested  may  appear  and  resist  the  confirmation,  and  the  application 
may  be  made  by  any  person  interested,  and  the  assignee  may  be  compelled  by 
attachment  by  the  court  or  judge  to  make  the  return  with  all  reasonable  dispatch. 
Provided,  however,  That  the  creditors  at  their  first  meeting  may,  by  a  like  vote  as 
that  required  for  the  election  of  an  assignee,  require  any  portion  or  all  the  personal 
property  assigned  to  be  sold  at  private  sale.  Upon  such  request  the  county  jud^ 
shall  make  an  order  that  the  personal  property  described  in  the  request  shall  be  sold 
by  the  assignee  at  private  sale,  and  shall  direct  the  mode  of  such  sale,  whether  the 
same,  being  merchandise,  shall  be  sold  at  retail  or  in  job  lots,  or  both,  or  otherwise, 
and  whether  upon  any  or  upon  what  notice  or  advertisement,  and  such  sale  shall  be 
solely  for  cash.  Nor  shall  any  such  property  be  sold  at  private  sale  for  less  than 
its  appraised  value,  except  upon  written  application  of  a  majority  in  amount  of  the 
claims  voted  upon  the  election  of  the  assignee,  fixing  the  price,  and  on  order  of  the 
county  court.  The  court  shall  also  direct  by  order  who  shall  be  employed,  if  any 
one,  to  assist  at  such  private  sale,  and  the  amount  of  his  or  their  compensation,  but 
such  private  sale  shall  not  continue  longer  than,  sixty  days  after  the  making  of  the 
order  authorizing  the  ^ame.  At  the  expiration  of  such  time  the  remainder  of  such 
estate,  if  any,  shall  be  immediately  advertised  and  sold  in  the  manner  hereinbefore 
provided. 

251.  Immediately  upon  the  sale  of  any  portion  of  the  estate,  the  assignee  shall 
report  to  the  county  court  the  description  or  descriptions  of  the  property  sold  and 
the  amount  received  for  the  same,  and  shall  retain  such  proceeds  subject  to  the  order 
of  the  court.  He  shall  also  make  a  like  report  between  the  first  and  fifth  days 
inclusive  of  every  calendar  month  after  Wis  appointment. 

252.  At  the  expiration  of  three  months  from  the  date  of  the  inventory  and 
appraisement,  or  sooner  if,  and  as  often  as,  the  assignee  shall  be  in  the  possession  of 
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sufficient  funds,  the  county  court  shall  order  a  distribution  of  all  moneys  in  the 
assignee's  hands,  fixing  the  amount  in  dollars  and  cents  to  be  paid  to  each  person 
entitled  thereto,  and  thereupon  the  assignee  and  his  sureties  shall  become  liable  to 
such  person  therefor  absohitely.  The  court  may  also  enforce  obedience  to  such 
order  by  the  assignee  by  attachment  for  contempt,  and  may  commit  him  to  the  com- 
mon jail  of  the  county,  or  any  other  suitable  place  of  confinement  and  safe  keeping, 
until  he  shall  comply  therewith. 

253.  As  soon  as  the  entire  estate  shall  have  been  converted  into  money  the 
<x)unty  court  shall  make  a  like  order  for  the  final  distribution  thereof,  which 
shall  have  the  same  effect  and  may  be  enforced  in  like  manner  as  the  order  men- 
tioned in  the  last  preceding  section. 

254.  Moneys  coming  into  the  hands  of  the  assignee  shall  be  distributed  in 
the  following  manner:  First  To  the  payment  of  the  fees  and  allowances  of  the 
assignee,  county  judge,  clerks,  sheriff,  and  officers.  Second.  To  the  payment  of  any 
public  tax  or  assessment  charged  against  the  assignor  or  assignors  or  his  or  their 
property.  Third.  To  the  payment  of  preferred  claims  in  full.  FourfJi.  The  balance 
shall  be  divided  among  the  o^editor-<,  so  that  the  amount  paid  to  each  shall  bear  the 
same  relation  to  the  whole  sum  to  be  so  divided  that  the  amount  of  such  creditor's 
claim  shall  bear  to  the  aggregate  amount  of  all  the  claims  proven. 

Amended  1887,  p.  98,  by  iDvertiDg  order  of  first  two  claasee;  fees  and  allowances  formerij 
having  been  second. 

255.  If  at  the  time  any  order  of  distribution  is  made  there  shall  be  any  con- 
tested claim  still  being  litigated,  a  dividend  shall  be  declared  in  its  favor  in  all 
respects  as  though  the  same  had  been  finally  allowed,  but  the  assignee  shall  be 
directed,  in  the  order  of  distributbn,  to  retain  the  same  in  his  hands  until  the  litiga- 
tion shall  be  finally  determined,  and  he  shall  retain  the  same  accordingly.  When 
it  shall  be  certified  to  the  county  court  by  the  clerk  of  the  court  in  which  any  such 
action  is  pending,  that  litigation  therein  is  finally  determined,  and  that  the  time  for 
appeal  or  proceedings  in  error  therein  has  expired,  or  has  been  waived,  the  county 
court  shall  make  a  further  order  determining  the  amount  of  such  dividend  to  which 
such  claimant  shall  be  entitled,  if  any,  and  directing  the  assignee  to  pay  such  amount 
to  such  claimant  and  retain  the  balance  of  such  dividend,  if  any,  to  be  distributed 
in  the  same  manner  as  other  funds  belonging  to  the  estate. 

256.  When  all  the  estate  has  been  converted  into  money,  and  all  the  contested 
claims  have  been  finally  determined  and  the  result  thereof  certified  to  the  county 
court  as  aforesaid,  the  court  shall  make  a  final  order  of  distribution,  which 
shall  be  immediately  obeyed. 

257.  When  the  final  order  of  distribution  shall  have  been  made,  and  the 
assignee  shall  have  made  return  and  satisfactory  proof  that  he  has  obeyed  all  orders 
of  distribution  and  paid  the  money  as  therein  directed,  the  county  uidge  shall  enter 
an  order  discharging  the  assignee  and  the  sureties  upon  his  official  bond  from 
all  liability  on  account  of  said  trust;  but  before  such  orderishall  be  made,  a  time 
shall  be  fixed  for  hearing  the  matter,  and  notice  thereof  shall  be  given  in  the  man- 
ner provided  with  reference  to  the  first  meeting  of  creditors. 

258.  The  following  and  no  other  fees  and  allowances  may  be  allowed  and 
paid  out  of  the  assigned  estate,  viz. :  To  the  attorney  or  person  draughting  the  deed 
of  assignment,  ten  dollars;  to  the  county  clerk  for  recording  the  deed  of  assignment 
and  bond  of  assignee,  the  fees  allowed  by  law  for  other  like  services ;  to  the  sheriff 
and  appraisers  for  making  and  returning  the  inventory  and  appraisement,  such 
compensation  as  may  be  allowed  by  the  county  court,  not  exceeding  two  dollars  per 
day  each  for  time  necessarily  employed;  to  the  county  judge  for  preparing  and 
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serving  each  notice  required  to  be  given  by  him,  including  his  certificate  or  proof  of 
service  thereof,  ten  cents,  besides  postage  actually  paid;  for  filing  and  preserving 
each  paper  or  document  required  to  be  filed  or  preserved  in  the  matter,  five  cents; 
for  allowing  each  uncontested  claim  and  entering  the  same  of  record,  ten  cents;  for 
recording  the  inventory  and  appraisement,  and  any  other  paper  or  document  re- 
quired to  be  entered  of  record,  other  than  uncontested  claims  aforesaid,  five  cents 
per  hundred  words,  Arabic  numerals  not  being  counted  in  such  computation;  for 
making  and  entering  each  order  of  distribution,  not  exceeding  three  orders  in  any 
one  matter  of  assignment,  five  dollars;  for  making  and  entering  any  other  order  ii> 
the  proceeding,  fifty  cents;  for  attending  each  meeting  of  the  creditors,  for  each 
day's  attendance,  one  dollar;  for  a  certified  copy  of  any  order  made  by  him,  fifty 
cents;  to  the  clerk  of  the  district  court  for  entering  any  order  respecting  the  sale  of 
real  estate,  such  fees  as  are  allowed  in  civil  actions  for  like  services ;  to  the  publisher 
of  any  newspaper  for  the  publication  of  any  notice  required  to  be  published  in  such 
proceedings,  fifty  cents  per  square  of  unleaded  nonpareil  type  for  the  first  insertion 
of  such  notice,  and  one-half  said  amount  for  each  subsequent  insertion ;  to  the 
assignee,  such  sum  as  may  be  allowed  by  the  county  judge,  not  exceeding  ten  per 
cent  on  the  first  $1,000  distributed,  and  five  per  cent  on  the  excess,  unless  at  the 
said  first  meeting  of  creditors  they  shall  by  a  like  vote  as  that  for  a  request  for  sale 
of  goods  at  private  sale  agree  with  the  assignee  upon  a  different  sum ;  to  persons 
employed  to  assist  the  assignee  in  the  private  sale  of  personal  property  ordered  to 
be  so  sold,  such  compensation  as  may  have  been  previously  fixed  by  the  county  judge^ 
but  the  aggregate  of  such  allowances  shall  not  exceed  the  fees  and  commissions  al- 
lowed to  the  assignee;  to  attorneys  for  prosecuting  or  defending  any  suit  by  or 
against  the  assignee  or  affecting  the  assigned  estate,  such  sum  as  may  be  agreed  upon 
in  writing  by  a  majority  in  number  and  two-thirds  in  amount  of  the  creditors  whose 
claims  have  been  proven  at  the  expiration  of  the  time  fixed  for  proving  claims 
against  the  estate;  to  the  assignee  such  sums  as  may  have  been  necessarily  expended 
for  drayage  or  rent,  fuel  and  lights,  and  insurance;  such  judgments  for  costs  as  may 
have  been  rendered  against  the  assignee  in  actions  prosecuted  or  defended  by  him 
upon  the  written  direction  of  a  majority  of  the  creditors  owning  two-thirds  in  amount 
of  the  uncontested  claims  proven  and  no  other. 

259.  Every  such  assignment  shall  be  void  against  the  creditors  of  the 
assignor:  First.  If  it  give  a  preference  of  one  debt  or  class  of  debts  over  another^ 
except  a  preference  to  any  person  of  not  more  than  $100  for  labor  or  wages.  Second. 
If  it  require  any  creditor  to  release  or  compromise  his  demand.  Third,  If  it  reserve 
any  interest  in  the  assigned  property,  or  any  part  thereof,  to  the  assignor  or  assignors, 
or  for  his  or  their  benefit,  before  his  or  their  existing  debts  have  been  paid» 
Fourth.  If  it  confer  any  power  upon  the  assignee,  other  or  different  from  those  con- 
tained in  this  act.  FifUi.  If  the  assignor  or  assignors  shall  fail  to  make  the  in- 
ventory required  to  be  made  by  him  or  them  by  this  act,  within  the  time  required 
by  this  act,  the  assignment  shall  not  be  void,  but  that  the  county  court  may  by 
attachment  or  other  proper  remedy  compel  the  making  and  return  there<)f  by  the 
assignor.  But  an  omission  of  any  property,  or  of  the  name  or  claim  of  any  cred- 
itor therefor,  shall  not  avoid  the  assignment. 

Debtor  may  prefer  creditors  by  an  indopendent  instratnent.  17, 268  (22  N.  W.,  698).  Prefer- 
ence of  bona  fide  creditors  not  frandalent.  27,  5.>6  (48  N.  W.,  :i56).  27,  643  (43  N.  W.,  40).  Does- 
not  prevent  debtor  from  preferring  bis  creditors,  bat  if  intended  as  an  assignment  tbis  law  mast  be 
foUowed,     22, 515  (36  N.  W.,  394). 

260.  If  the  assignor  or  assignors  shall  have  made  any  fraadulont  con- 
veyance or  disposition  of  his  or  their  property,  or  any  part  of  it,  or  any  convey- 
ance of  the  same,  or  any  part  of  it,  in  whole  or  in  part,  directly  or  indirectly  for  hi* 
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or  their  benefit,  the  assignee  shall,  upon  the  direction  in  writing  of  a  majority  in 
number  of  the  creditors  owning  two-thirds  in  amount  of  all  the  claims  proven 
against  the  estate  at  the  time  fixed  for  proving  the  same,  begin  and  maintain  an 
action  for  the  purpose  of  setting  said  conveyance  aside,  or  having  the  same  adjudged 
void,  or  to  recover  the  property  so  conveyed  ;  and  in  such  action  he  shall  have  all 
the  rights  and  be  entitled  to  all  the  remedies  of  a  judgment  creditor  of  the  assignor  or 
assignors;  and  if  in  such  case  a  like  action  shall  be  pending  in  favor  of  any  creditor 
or  creditors,  such  assignee  shall  be  substituted  as  plaintiff.  If  the  assignee  shall 
be  unsuccessful  in  such  action,  the  costs  adjudged  against  him  shall  be  paid  out  of 
the  assigned  estate.  If  he  shall  be  successful,  the  property  so  recovered  shall  be 
disposed  of  as  other  like  property  belonging  to  the  assigned  estate. 

261.  The  county  judge  may  at  any  time  cite  the  assignee  to  make  an  account, 
and  shall  do  so  whenever  the  assignee  neglects  or  refuse  to  account  at  any  time 
when  he  is  required  so  to  do  by  this  act.  The  county  judge  may  enforce  his 
orders  in  the  premises  by  attachment  as  for  contempt,  and  may  punish  disobedience 
thereto  by  fine  and  imprisonment,  as  in  other  cases  of  contempt.  Upon  complaint 
of  any  creditor,  and  upon  good  cause  shown,  he  may  remove  any  assignee  chosen  by 
the  creditors  and  restore  the  sherifiT  to  the  execution  of  the  trust  and  make  all  neoes* 
sary  orders  in  the  premises. 

262.  A  co-partnership  estate  may  be  assigned  without  including  the  individual 
property  of  the  personscomposing  the  co-partnership,  or  one  or  more  of  such  persons 
may  include  his  or  their  individual  estate  in  such  assignment;  but  in  such  case 
separate  inventories  of  the  property,  and  creditors  of  such  estate,  shall  be  made  and 
filed  as  in  this  act  provided ;  and  in  such  case  the  failure  of  the  assignment  as  to 
one  estate  shall  not  affect  it  as  to  any  other;  and  in  such  case  the  co-partnership 
estate  shall  first  be  applied  to  the  payment  of  co-partnership  debts,  and  individual 
estates  shall  first  be  applied  to  the  payment  of  individual  debts,  and  the  balance,  if 
any  in  the  latter  case,  shall  be  applied  to  the  payment  of  debts  of  the  former  descrip- 
tion, while  the  balance,  if  any  in  former  case  belonging  to  an  individual  partner, 
ghall  be  applied  to  the  payment  of  his  individual  debts. 

As  to  right  of  one  partner  to  make.     16,  481  (19  N.  W.,  620). 

263.  The  existence  of  an  assignment,  nor  the  fact  that  any  creditor  has 
proven  his  claim  against  an  assigned  estate,  shall  not  affect  the  right  of  such  creditor 
to  pursue  any  remedy  at  law  or  in  equity  for  the  collection  of  his  claim  against  all 
orany  of  the  assignors  or  all  or  any  of  their  estate  or  property;  nor  shall  the  proving 
of  a  claim  against  either  an  individual  or  a  co-partnership  estate  affect  the  right  of 
a  creditor  to  attack  the  validity  of  the  assignment. 

Presentation  and  proof  of  a  creditor's  clnira  in  IlUnoin  ander  assignment  law  of  that  state, 
is  no  bar  to  sach  a  creditor's  right  of  action  in  Nebraska.     10,  217  (4  N.  W.,  1048). 

264.  The  county  court  may,  upon  the  application  of  the  assignee,  or  of  any 
creditor,  compel,  by  citation  or  attachment,  the  assignor  or  assignors  to  appear  in 
person  forthwith,  or  at  such  time  as  the  court  may  tix,  and  answer,  under  oath,  such 
questions  as  may  be  put  to  them,  or  either  of  them,  concerning  the  matter  of  the 
assignment ;  and  such  assignor  or  assignors  may  thereupon  be  fully  examined, 
upon  oath,  as  to  all  matters  touching  their  estate  or  property,  its  situation  and 
amount,  and  as  to  whether  any  and  what  disposition  has  been  made  of  the  same  or 
any  part  thereof,  and  as  to  the  names  of  creditors,  their  residence,  and  the  amount 
due  each ;  and  may  compel  the  completion  or  correction  of  any  inventory  made  by 
the  assignor  or  assignors,  and  the  delivery  of  any  money,  choses  in  action,  6r  prop- 
erty belonging  to  the  assigbed  estate  to  the  assignee,  and  may  compel  obedience  to 
his  orders  in  the  premises,  by  fine  or  imprisonment  as  for  contempt  as  in  other  oases. 

Ck>art  can  decide  what  is  exempt  to  the  assignor.     17,  462  (23  N  .W.,  364). 
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265.  [Undisclosed  Property.] — The  county  court  may  also,  when  there  shall 
be  filed  an  aflBdavit  by  any  person  inierested  in  the  estate,  allej^ing  that  any  person 
or  persons  has  or  have,  or  that  the  affiant  has,  good  reason  to  and  does  verily  believe 
that  any  person  or  persons  has  or  have  any  property,  goods,  chattels,  bills  of  ex- 
chaD^,  promissory  notes,  credits,  or  effects  of  the  assignor  or  assignors  in  his  or 
their  possession,  or  under  his  or  their  control,  or  has  or  have  knowledge  of  any  of 
tlie  property  or  effects  of  the  assignor  or  assignors,  cite  any  such  person  or  persons 
to  appear  for  examination ;  and  such  person  or  persons  may  be  examined,  upon 
oatb,  in  all  respects  as  to  such  matters  as  the  assignor  or  assignors  may  be  required 
to  appear  and  be  examined  under  the  provisions  of  this  act ;  and  the  court  may 
make  any  order  with  respect  to  any  property  or  effects,  found  or  disclosed  to  be  in 
the  possession  or  under  the  control  of  such  person,  which  he  might  or  could  make 
with  respect  to  property  or  effects,  in  the  possession  of  an  assignor,  and  may  enforce 
obedience  to  his  orders  in  the  premises  in  like  manner. 

266.  The  assignee  shall,  from  time  to  time,  file  in  the  county  court  addi- 
tional inventory  and  valuation  of  any  property  coming  into  his  hands,  after  the 
filing  of  any  former  inventory,  which  shall  be  treated  as  a  part  of  the  original  in- 
ventory and  appraisement. 

267.  Proof  may  be  made  of  claims  not  due,  but  in  such  case  a  reasonable 
rebate  shall  be  made  in  case  they  do  not  draw  interest,  or  in  case  they  draw  interest 
at  a  less  rate  than  may  be  allowed  by  law. 

268.  The  assignee  shall  have  full  power,  except  as  in  this  act  otherwise 
provided,  tO  SUe  ibr  and  recover  in  his  own  name  as  assignee  all  and  singular  the 
estate,  property,  and  effects,  real  and  personal,  and  amounts  owing  upon  choses  in 
action,  ana  to  execute  and  give  releases,  acquittances,  and  discharges,  and  generally 
to  do  all  manner  of  things  requisite  and  convenient  for  the  speedy  and  effectual  col- 
lection of  the  estate  which  the  assignor  or  assignors  might  or  could  have  made, 
given,  or  done  if  such  assignment  had  not  been  made* 

269.  Full  authority  and  jnrisdiction  is  hereby  conferred  upon  the  coiinty 
courts,  and  the  judges  thereof,  to  execute  and  carry  out  the  provisions  of  this  act, 
aud  said  court  shall,  at  all  times,  be  and  remain  open  for  the  transaction  of  business 
under  this  act. 

270.  No  appeal  or  proceeding  in  error  shall  lie  from  any  order  of  judgment 
ia  any  proceeding  hereunder  except  the  following,  to- wit:  First  An  order  allow- 
ing or  disallowing,  in  whole  or  in  part,  any  contested  claim.  Second.  An  order  of 
distribution.  Third.  An  order  directing  the  assignor  or  assignors,  or  other  persons, 
to  pay  money  or  deliver  property  to  the  assignee,  Fowih.  An  order  directing  the 
sale  of  property  at  private  sale  or  fixing  the  compensation  of  assistants  thereat. 
Fifth.  A  judgment  in  any  action  by  or  against  the  assignee.  Sixth.  An  order  of 
final  settlement  discharging  the  assignee  and  his  sureties.  Seventh.  Any  order  made 
by  the  county  judge  in  proceedings  had  under  the  provisions  of  section  26  [256]. 

271.  An  appeal  under  the  second,  third,  fourt.h,  sixth,  and  seventh  subdivis- 
ions of  the  last  preceding  section  may  be  taken  by  any  person  interested  in  the 
[ejstate,  within  the  same  time  and  upon  giving  a  bond  in  the  same  manner  as  in 
case  of  an  appeal  from  a  judgment  in  an  ordinary  civil  action  in  said  court.  Such 
appeal  shall  be  docketed  within  twenty  days  after  the  making  of  the  order  appealed 
from,  and  shall  stand  for  hearing  at  the  next  term  of  the  district  court,  or  at  the 
same  term  if  the  court  be  in  session  when  it  is  docketed.  The  county  judge  shall 
certify  so  much  of  the  record  as  may  be  necessary  to  a  clear  understanding  of  the 
matter  in  controversy.  The  district  court  shall  dispose  of  the  matter  summarily, 
with  or  without  pleadings,  and  upon  hearing  such  testimony  as  may  be  offered,  and 
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shall  make  such  order  in  the  premises  as  may  be  just.     The  clerk  shall  immediately 
certify  such  order  to  the  county  court. 

iirror  may  be  taken  to  sapreme  court  same  as  in  any  other  case.     17,  465  (23  N.  W.,  464). 

272.  If  a  person  being  insolvent,  or  in  contemplation  of  insolvency,  within 
thirty  days  before  the  making  of  any  assignment  makes  a  sale,  assignment,  trans* 
fer,  or  other  conveyance  of  any  description  of  any  part  of  his  property  to  a  pei-son 
who  then  has  reasonable  cause  to  believe  him  to  be  insolvent  or  in  contemplation  of 
insolvency,  and  that  such  sale,  assignment,  transfer,  or  other  conveyance  is  made 
with  a  view  to  prevent  the  property  from  coming  to  his  assignee  in  insolvency,  or 
to  prevent  the  same  from  being  distributed  under  the  laws  relating  to  insolvency, 
or  to  defeat  the  object  of  or  in  any  way  to  impair,  hinder,  impede,  or  delay  the 
operation  and  effect  of,  or  to  evade  any  of  said  provisions,  the  sale,  assignmenty 
transfer,  or  conveyance  shall  be  yoid,  and  the  assignee  may  recover  the  pmperty  or 
the  assets  of  the  insolvent.  And  if  such  sale,  assignment,  transfer,  or  conveyance  is 
not  made  in  the  usual  and  ordinary  course  of  business  of  the  debtor,  that  fact  shall 
be  prima  facie  evidence  of  such  cause  of  belief. 

273.  If  a  person,  being  insolvent,  or  in  contemplation  of  insolvency,  within 
thirty  days  before  the  making  of  the  assignment,  with  a  view  to  give  a  preference 
to  a  creditor  or  person  who  has  a  claim  against  him,  procures  aoy  part  of  his 
property  to  be  attached,  sequestered,  or  seized  on  execution,  or  makes  any  payment^ 
pledge,  assignment,  transfer,  or  conveyance  of  any  part  of  his  property,  either  di- 
rectly or  indirectly,  absolutely  or  conditionally,  the  person  receiving  such  payment, 
pledge,  assignment,  transfer,  or  conveyance,  or  to  be  benefited  thereby,  having 
reasonable  cause  to  believe  such  person  is  insolvent,  or  in  contemplation  of  insolv- 
ency, and  that  such  payment,  pledge,  assignment,  or  conveyance  is  made  in  fraud 
of  the  laws  relation  to  insolvency,  the  same  shall  be  yoid,  and  the  assignee  may 
recover  the  property,  or  the  value  of  it,  from  the  person  so  receiving  it  or  so  to  be 
benefited. 

Debtor  may  prefer  a  creditor  on  same  day  by  chattel  mortgage  if  no  coUosion.  16, 533  (19  N. 
W.,  630). 

274.  [Exception  Preference  Valid.] — Nothing  in  this  act  contained  shall 
be  construed  so  as  to  prevent  any  debtors  from  paying  or  securing  to  be  paid  any 
debt  not  exceeding  the  sum  of  one  hundred  dollars,  for  clerks'  or  servants'  waores,  or 
from  paying  or  securing  any  debt  which  shall  have  been  created  within  nine  months 
prior  to  the  date  of  such  payment,  or  securing  or  to  effect  any  mortgage  or  security 
made  in  good  faith  to  secure  any  debt  or  liability  created  simultaneously  with  such 
mortgage  or  security,  provided  any  such  mortgage  shall  be  filed  for  record  i^  the 
proper  office  within  thirty  days  from  its  date. 

276.  [Fraudulent  Evasion.] — Every  person  who,  in  contemplation  of  mak- 
ing an  assignment  for  the  benefit  of  creditors,  shall,  First  Secrete  or  conceal  any 
property  belonging  to  his  estate;  or.  Second.  Part  with,  conceal,  destroy,  alter,  muti- 
late, or  falsify,  or  cause  to  be  so  concealed,  destroyed,  altered,  mutilated,  or  falsified, 
any  book,  deed,  document  or  writing  relating  to  his  estate  or  property;  or,  Third. 
Remove,  or  cause  to  be  removed,  any  such  properly,  or  book,  deed,  writing,  or 
document  out  of  the  county,  or  otherwise  dispose  of  any  part  thereof  with  intent  to 
prevent  its  coming  into  the  possession  of  the  sheriff  or  assignee,  or  to  hinder,  impede, 
or  delay  them,  or  either  of  them,  in  removing  or  receiving  the  same;  or.  Fourth. 
Make  any  payment,  gift,  sale,  assignment,  transfer,  or  conveyance  of  any  property 
belonging  to  his  estate  with  like  intent;  or,  Fifth.  Spend  any  property  belonging 
to  his  esiate,  in  gaming;  or,  Sixth.  Willfully  and  fraudulently,  with  intent  to  de- 
fraud, conceal  from  his  assignee,  or  omit  from  his  inventory,  any  property  or  effects; 
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or,  Seventh,  Having  reason  to  suspect  that  any  other  person  has  presented  a  false  or 
fictitious  demand  against  his  estate,  shall  fail  to  disci ase  the  same  to  his  assignee 
within  one  niontb  after  coming  to  his  knowledge  or  belief;  or,  Eighth,  Fraudu- 
lently attempt  to  account  for  any  of  his  property  by  fictitioua  losiiea  or  expenses ;  or. 
Ninth,  Within  thi'ee  months,  next  before  the  assignment,  for  the  benefit  of  crediiors, 
uuder  the  false  color  and  pretense  of  carrying  on  business  and  dealing  in  the  ordi- 
naty  course  of  trade,  obtain  on  credit  from  any  person  any  goods  or  chattels  with 
iutent  to  defi-aud  such  person;  or,  Tenth.  Withia  three  months  next  beibre  the  as- 
sigDment  for  the  benefit  of  creditors  with  the  intent  to  defraud  his  creditors,  pawn, 
pledge,  or  dispose  of^  otherwise  than  by  transactions  made  in  good  fiiith  in  the  ordi- 
nary way  of  his  trade,  any  of  his  goods,  chattels,  or  property,  which  have  been 
obtained  on  creiHt  and  remain  unpaid  for,  shall  be  deemed  guilty  of  a  fraudulent 
evasion  of  this  act,  and  upon  conviction  thereof  shall  be  punished  by  imprisonment 
ID  the  penitentiary  for  not  more  than  seven  years, 

276,  [Not  Retroactive] — Ao  act  approved  February  19,  1877,  entitled 
"An  act  relating  to  voluntary  assignments  lor  the  benefit  of  creditors,  and  to  tlie 
t^ignees  therein  named,  and  the  settlement  of  their  account^/'  and  all  acts  and  parts 
rf  acts  inconsistent  with  this  act  are  hereby  repealetl;  but  this  act  shall  not  n&^X 
•ssignmenta  heretofore  made,  but  estates  assigned  thereby  aball  be  administered  and 
■ettled  as  though  the  above  named  act  were  not  repealed* 
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CHAPTER  5.— ATTORNEYS. 

Sees.  277  to  290  formed  sees.  1  to  14,  ch.  3,  R.  S.  1866,  p.  14. 

277.  No  person  shall  be  admitted  tO  practice  as  an  attorney  in  the  sapreme 
and  district  coarts  of  this  state  hereafter^  unless  such  person  shall  have  previously 
studied  in  the  office  of  a  practicing  attorney,  for  the  period  of  two  years^  and  pass 
a  satisfactory  examination  upon  the  principles  of  the  common  law,  under  the  direc- 
tion of  the  court  to  which  application  is  made,  and  it  is  shown  to  the  satisfaction 
of  said  court  that  such  applicant  sustains  a  good  moral  character. 

278.  The  supreme  court  may,  on  motion,  admit  any  practicing  attorney  of 
the  district  court  to  practice  in  the  supreme  court,  upon  his  taking  the  usual  oath 
of  office. 

279.  Any  practicing  attorney  in  the  courts  of  record  of  another  state  or 
territory,  having  professional  business  in  either  the  supreme  or  district  courts,  may, 
on  motion,  be  admitted  to  practice  in  either  of  the  courts,  upon  taking  the  oath  as 
aforesaid. 

280.  Every  attorney,  upon  being  admitted  to  practice  in  the  supreme  or  dis- 
trict courts  of  this  state,  shall  take  and  subscribe  an  oath  substantially  in  the 
following  form : 

"  You  do  solemnly  swear  that  you  will  support  the  constitution  of  the  United 
States,  and  the  constitution  of  this  state,  and  that  you  will  faithfully  discharge  the 
duties  of  an  attorney  and  counselor,  according  to  the  best  of  your  ability.'' 

Amended  and  form  of  oath  changed.     1871,  p.  107.     In  force  March  7. 

281.  It  is  the  duty  of  an  attorney  and  counselor — I.  To  maintain  the  respect 
due  to  the  courts  of  justice  and  to  judicial  officers.  II.  To  counsel  or  maintain  no 
other  actions,  proceedings,  defenses,  than  those  which  appear  to  him  legal  and  just, 
except  the  defense  of  a  person  charged  with  a  public  offense.  III.  To  employ,  for 
the  purpose  of  maintaining  the  cause  confided  to  him,  such  means  only  as  are  con- 
sistent with  truth.  IV.  To  maintain  inviolate  the  confidence,  and,  at  any  peril  to 
himself,  to  preserve  the  secrets  of  his  clients.  V.  To  abstain  from  all  offensive 
practices,  and  to  advise  no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or 
witness,  unless  required  by  the  justice  of  the  cause  with  which  he  is  charged.  VI. 
Not  to  encourage  the  commencement  or  continuance  of  an  action  or  proceeding 
from  any  motive  of  passion  or  interest. 

282.  An  attorney  and  counselor  who  is  guilty  of  deceit  or  collusion  and 
consents  thereto,  with  intent  to  deceive  a  court,  or  judge,  or  a  party  to  an  action  or 
proceeding,  is  liable  to  be  disbarred,  and  shall  forfeit  to  the  injured  party  treble 
damages,  to  be  recovered  in  a  civil  action. 

283.  An  attorney  or  counselor  has  power — I.  To  execute,  in  the  name  of  his 
client,  a  bond  for  an  appeal,  cjertiorari,  writ  of  error,  or  any  other  paper  necessary 
and  proper  for  the  prosecution  of  a  suit  already  commenced.  II.  To  bind  his 
client  by  his  agreement  in  respect  to  any  proceeding  within  the  scope  of  his  proper 
duties  and  powers;  but  no  evidence  of  any  such  agreement  is  receivable,  except 
the  statement  of  the  attorney  himself,  his  written  agreement  signed  and  filed  with 
the  clerk,  or  an  entry  thereof  upon  the  records  of  the  court.  IIL  To  receive 
money,  claimed  by  his  client  in  an  action  or  proceeding,  during  the  pendency  thereof 
or  afterwards,  unless  he  has  been  previously  discharged  by  his  client,  and  upon  pay- 
ment thereof,  and  not  otherwise,  to  discharge  the  claim  or  acknowledge  satisfaction 
of  the  judgment. 

General  powers  of  attorney.  8,  307.  The  authority  of  presumed.  28,  294  (44  N,  W.,  452). 
Ratification  by  client  of  acts  in  commencing  suit  without  authority.  27, 181, 190  (42  N.  W.,  1044). 
No  exception  being  taken  to  order  of  judge  limiting  time  of  argument,  error  will  not  be  considered. 
Argument  should  be  confined  to  issues.  8, 159.  Oral  agreements  entered  into  out  of  court  will 
not  be  enforced.     7,  205.    The  authority  to  give  notice  to  an  adverse  party,  of  the  termination  of 
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bis  agency  for  another,  at  least  before  the  commencement  of  an  action,  is  not  among  the  expre« 
or  implied  powers  of  an  attorney.     11,  447  (9  N.  W.,  571). 

284.  Ad  attorney  has  a  lien  for  a  general  balance  of  compensation  upon  anj 
papers  of  his  client  which  have  come  into  his  possession  in  the  course  of  his  pro- 
fessional employment;  upon  money  in  his  hands  belonging  to  his  client,  and  in  the 
hands  of  the  adverse  party  in  an  action  or  proceeding  in  which  the  attorney  was 
employed  from  the  time  of  giving  notice  of  the  lien  to  that  party. 

An  attorney  in  an  action  may  have  a  lien  on  money  in  the  hands  of  the  adyerse  party,  and 
under  certain  circamstances  may  be  admitted  as  a  party  plaintiff  in  that  action  for  the  purpose  of 
protecting  and  enforcing  snch  lien.  10, 579  (7  N.  W.,  322).  To  entitle  attorney  to  be  admitted  as 
party  plaintiff  it  mast  appear  that  fees  are  dae  him  for  serrices  in  the  case.  11, 521  (9  N.  W. ,  689). 
Settlement  of  case  by  parties  before  lien  filed  by  attorney,  Jteld  that  the  attorneys  could  not  inter- 
Tcne  and  continue  litigation.  20, 206  ^29  N.  W.,  467).  Lien  cannot  be  defeated  by  settlement  of 
parties.  22,  77  (34  N.  W.,  72).  Lien  of  attorneys  superior  to  rights  of  parties.  3, 168.  Lien  by 
agreement  for  one-half  amonnt  recovered  cannot  be  reduced  by  subsequent  recorery  of  judgment  by 
defendant  in  action  against  plaintiff  and  set  off  against  first  judgment.  27,  770  (44  N.  W.,  27)« 
Notice  of  lien  must  be  filed  or  served  in  order  to  bind  adverse  party.  26,  409  (42  N.  W.,  403). 
Qaestion  of  notice  can  only  arise  between  attorney  of  succcessful  and  the  nnsucoessful  party.  I89 
43  (24  N.  W.,  383).  Recovery  restricted  to  clsiim  set  out  in  notice.  6,468.  Client  not  liable  to  a 
second  attorney  employed  vrlthout  his  consent  by  his  first  attorney.  23,  617  (37  N.  W.,  483), 
An  attorney  has  no  lien  before  judgment  upon  a  canse  of  action  sounding  in  tort.  18,  505  (26  N. 
W.,  361).  Attorney  cannot  be  prosecuted  for  embezzlement  until  his  lien  is  discharged.  24, 737 
(40N.W.,289). 

285.  Any  person  producing  a  license,  or  other  satisfactory  voucher,  provinff 
that  he  has  been  regularly  admitted  an  attorney  at  law,  in  any  court  of  record 
within  the  United  States,  that  he  is  of  good  moral  character,  may  be  licensed  and 
permitted  to  practice  as  a  counselor  and  attorney  at  law  in  any  court  in  this  state 
without  examination. 

286.  [Parties  may  act  as.] — Plaintiffs  shall  have  the  liberty  of  prosecute 
ing,  and  defendants  shall  have  the  liberty  of  defending  in  their  proper  persons;  and 
nothing  herein  contained  shall  be  so  construed  as  to  affect  any  person  or  persons  here- 
tofore admitted  to  the  degree^of  an  attorney  or  counselor  at  law,  by  the  laws  of  this 
state,  so  as  to  subject  them  to  further  examination,  or  make  it  necessary  for  them  to 
renew  their  license. 

287.  [Who  Disqualified.] — No  person  shall  be  permitted  to  practice  as  an 
attorney  of  the  courts  of  this  state  who  holds  a  commission  as  supreme  or  district 
judge,  or  sheriff,  clerk,  constable,  or  jailer,  in  the  county  where  they  hold  their 
respective  offices,  or  clerk  of  the  supreme  or  district  courts  .of  the  state;  *Providedy 
That  where  an  attorney  at  law  or  any  other  person  holds  the  office  of  county  judge 
or  justice  of  the  peace,  he  shall  not  be  permitted  to  practice  as  such  attorney  on  any 
matter  brought  before  himself,  or  appealed  from  his  decision  to  a  higher  court;  and 
any  violation  of  this  section  shall  be  deemed  a  misdemeanor,  and  subject  any  such 
officer  to  finCy  not  less  than  five  and  not  more  than  twenty-five  dollars. 

Amended  by  omitting  jodge  of  probate,  changing  *' territory ''  to  "state/'  and  adding  all 
•fter  ♦.     1877,  p.  39.     In  force  June  1. 

288.  [Embezzlement.] — When  an  attorney,  residing  and  practicing  in  any 
state  or  territory,  receives  money  upon  demands  left  with  him  for  collection  in  such 
state  or  territory,  which  he  omits  to  pay  over,  he  is  liable  to  arrest  here  in  an  action 
brought  to  recover  the  money. 

289.  Upon  filing  original  papers  in  any  case,  it  shall  be  his  duty  to  endorse 
thereon  his  name. 

290.  It  shall  be  the  duty  of  every  attorney  to  act  as  the  guardian  of  any 
infant  defendant  in  any  suit  pending  against  hini,  when  appointed  for  that  purpose 
by  an  order  of  the  court;  shall  prepare  himself  to  make  the  proper  defense,  to 
guard  the  rights  of  such  defendant,  and  shall  be  entitled  to  such  compensation  as 
the  court  shall  deem  reasonable. 
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CHAPTER  6.— BANKS. 

Sees.  291  to  306.  "An  act  to  require  corporatioDs,  firms,  and  individuals  transacting  a  bank- 
ing business  to  make  report  of  tbeir  resources  and  liabilities  to  tbe  auditor  of  public  accounts,  and 
to  provide  for  the  examination  of  the  affairs  of  such  banking  institutions,  and  to  fix  a  minimum 
capital  for  the  transaction  of  a  banking  business;  punish  the  receiving  of  deposits  by  insolvent 
banking  institutions  and  to  provide  for  winding  up  their  affairs."  188»,  p.  388.  In  force  June  30. 
Bepeals  sees.  1  to  3,  ch.  8,  Comp.  Stats.  1887. 

291.  [Capital  required.] — It  shall  be  unlawful  for  any  corporation,  firm,  or 
individual  to  transact  a  banking  business  by  receiving  money  on  deposit,  buying 
and  selling  exchange  and  the  like,  unless  such  corporation,  firm,  or  Individual  shall 
have  property  of  cash  value  as  follows :  In  cities,  villages,  and  communities  having 
a  population  of  less  than  one  thousand  (1,000)  inhabitants,  five  thousand  (5,000) 
dollars ;  in  cities,  and  villages,  having  a  population  of  more  than  one  thousand 
(1,000)  and  less  than  fifteen  hundred  (1,500)  inliabitants,  ten  thousand  (10,000^ 
dollars;  in  cities  and  villages  having  a  population  of  less  than  two  thousand  (2,000) 
and  more  than  fifteen  hundred  (1,500)  inhabitants,  fifteen  thousand (15,000) dollars; 
in  cities  having  a  population  of  less  than  three  thousand  (3,000)  arid  more  than  two 
thousand  (2,000)  inhabitants,  twenty  thousand  (20,000)  dollars ;  in  cities  having  a 
population  of  less  than  five  thousand  (5,000)  and  more  than  three  thousand  (3,0()0) 
inhabitants,  twenty-five  thousand  (25,000)  dollars;  in  cities  having  a  population  of 
less  than  ten  thousand  (10,000)  and  more  then  five  thousand  (5,000)  inhabitants 
thirty  thousand  (30,000)  dollars ;  in  cities  having  a  population  of  more  than  ten 
thousand  (10,000j  inhabitants,  fifty  thousand  (60,000)  dollars.  Such  property  shall 
be  in  money  or  in  money's  commercial  paper,  bank  furniture,  and  the  necessary  bank 
buildings  with  the  lot  or  lots  on  which  the  same  are  built,  and  of  the  cash  value  afore- 
said, above  all  incumbrances  thereon  and  in  excess  of  all  liabilities  owing  by  such 
corporation,  firm,  or  individual ;  Provided,  That  real  estate,  furniture,  and  fixtures 
shall  not  constitute  more  than  one-third  (^)  of  capital. 

292.  Every  bank,  or  corporation,  tirm,  or  individual  transacting  a  banking 
business  shall,  at  least  ten  (10)  days  before  commencing  such  business,  transmit  to 
the  auditor  of  public  accounts  a  report  of  the  character  set  forth  in  section  four  (4) 
of  this  act  [294];  Provided,  That  every  bank,  or  corporation,  tirm,  or  individual, 
transacting  a  banking  business  at  the  time  this  act  takes  effect,  shall  transmit  such 
report  within  ten  (10)  days  from  such  time. 

293.  Every  bank  and  every  corporation,  firm,  or  individual  transacting  a  bank- 
ing business,  shall  make  to  the  auditor  of  public  accounts  not  less  than  three  (3) 
reports  during  each  year  according  to  the  form  which  may  be  prescribed  by  him, 
wiiich  report  shall  be  verified  iu  the  case  of  incorporated  banking  companies  by 
the  oath  or  affirmation  of  the  president  or  cashier,  and  in  other  cases  by  the  oath  or 
affirmation  of  a  partner,  member,  or  business  manager.  But  the  officer  administer- 
ing the  oath  or  affirmation  to  the  person  verifying  such  report  shall  be  in  no  way 
interested  in  such  bank  as  a  stockholder,  member,  partner,  bank  officer. 

294.  Such  report  shall  state  the  amount  loaned  upon  bond  and  mortgage, 
the  par  value  and  actual  market  value  of  all  stock  or  bond  investments,  designat- 
ing each  particular  kind  and  the  amount  invested  in  each ;  the  amount  loaned  upon 
notes,  bills  of  exchange,  over-drafts,  and  other  personal  securities,  with  the  actual 
market  value  of  such  securities ;  the  amount  of  rediscounts  and  of  commercial 
paper  past  due;  the  amount  invested  in  real  estate,  giving  the  cost  of  the  same; 
the  amount  of  cash  on  hand  and  on  deposit  in  banks  or  trust  companies,  with  their 
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Dames  and  the  amount  deposited  in  each  ;  the  amount  of  all  other  assets  not  enum- 
erated above^  and  such  other  information  as  the  auditor  of  public  accounts,  state 
treasurer,  and  attorney  general,  or  any  two  of  them,  may  require;  Providedy  That 
commercial  paper,  not  in  process  of  collection,  six  (6)  months  past  due  with  inter* 
est  unpaid,  shall  not  be  included  in  the  report  of  the  assets  of  such  corporation, 
firm,  or  individual.  Each  report  shall  state  such  resources  and  liabilities  at  the 
close  of  business  on  any  past  day  by  the  auditor  of  public  accounts  specified,  and 
shall  be  transmitted  to  him  within  five  (5)  days  after  the  receipt  of  a  request  or 
requisition  therefor  from  him.  And  a  summary  of  such  report  in  the  form  pre- 
scribed by  the  auditor  of  public  accounts,  state  treasurer,  and  attorney  general  shall 
be  published  in  a  newspaper  published  in  the  place  where  such  banking  business  is 
transacted,  or  if  there  is  no  newspaper  in  the  place,  then  in  one  published  nearest 
thereto  in  the  same  (^unty,  at  the  expense  of  such  bank,  corporation,  firm,  or  indi- 
vidual; and  proof  of  such  publication  shall  be  transmitted  to  the  auditor  of  public 
accounts. 

295.  The  auditor^of  public  accounts,  state  treasurer,  and  attorney  general,  or 
any  two  of  them,  shall  have  power  to  call  for  special  reports  from  any  particular 
bank,  corporation,  firm,  or  individual  transacting  a  banking  business  whenever  in 
their  judgment  the  same  are  necessary  in  order  to  a  full  and  complete  knowledge 
of  his  or  its  condition. 

296.  [Ezaminers.]-^The  auditor  of  public  accounts,  state  treasurer,  and  at- 
torney general,  or  any  two  of  them,  shall  appoint  a  suitable  person  to  perform  the 
clerical  work  necessary  to  carry  out  the  provisions  of  this  act.  They  shall  also 
appoiut  a  suitable  person  or  persons  having  practical  knowledge  of  banking  to 
make  an  examination  of  th^  aiinirs  of  every  bank,  and  every  corporation,  firm,  or 
individual  transacting  a  banking  business,  as  often  as  shall  be  deemed  necessary  and 
proper,  and  at  least  once  in  every  year.  But  no  person  shall  be  appointed  to  ex- 
amine the  affairs  of  any  bank,  or  corporation,  firm,  or  individual  transacting  a 
hanking  business  who  is  an  officer,  stockholder,  member,  partner,  or  clerk  in  any 
banking  institution  of  this  state.  The  auditor  of  public  accounts,  state  treasurer, 
and  attorney  general,  or  any  two  of  them,  may  at  any  time  remove  any  person  so 
appointed  by  them. 

297.  The  person  or  persons  so  appointed  shall  have  power  to  make  a  thorough 
examinatioil  into  all  the  books,  papers,  and  affairs  of  the  bank,  or  corporation^ 
firm,  or  individual  transacting  a  banking  business,  and,  in  so  doing,  to  administer 
oaths  and  affirmations,  and  to  examine  on  oath  or  affirmation  any  individual  banker 
and  the  officers,  agents,  partners,  and  clerks  of  such  bank,  corporation,  firm,  or  in- 
dividual touching  the  matters  he  or  they  shall  be  directed  or  may  desire  to  inquire 
into;  and  to  summon,  and  by  attachment  compel,  the  attendance  of  any  inhabitant 
of  the  state,  to  testify  under  oath  before  him  or  them  in  relation  to  the  affairs  of 
such  corporation,  firm,  or  individual.  The  pei*son  or  persons  making  such  examina- 
tion shall  make  a  full  and  detailed  report  of  the  condition  of  such  corporation^ 
firm,  or  individual  to  the  auditor  of  public  accounts. 

298.  Every  person  appointed  to  examine  the  affitirs  of  any  bank,  corporation, 
firm,  or  individual  transacting  a  banking  business  shall  receive  compensation  for 
such  examination  at  the  rate  of  ten  dollars  ($10)  for  each  day  by  him  employed  in 
SQch  examination,  which  shall  be  paid  to  him  by  the  bank,  corporation,  firm,  or  in- 
dividual whose  affairs  are  examined;  Provided^  That  the  fees  paid  by  any  such 
corporation,  firm,  or  individual  for  any  such  single  examination  shall  not  be  less 
than  ten  dollars  ($10)  nor  more  than  twenty  dollars  ($20),  and  that  no  such  corpo- 
ration, firm,  or  individual  shall  be  required  to  pay  for  more  than  one  such  examina- 
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tion  in  any  one  year;  And  provided  further ,  That  all  fees  collected  by  any  such 
examiner  in  excess  of  the  sum  of  two  thousand  dollars  ($2,000)  per  annum  and  all 
his  necessary  traveling  expenses  shall  be  paid  into  the  state  treasury  for  the  benefit 
of  the  general  fund.  Every  persod  appointed  as  such  examiner  shall  make  at  the 
end  of  every  year  to  the  auditor  of  public  accounts,  state  treasurer,  and  attorney 
general  a  detailed  report  of  all  fees  collected  by  him  under  this  act,  and  of  all  his 
necessary  traveling  expenses  in  the  performance  of  his  duties  as  such  examiner;  and 
shall  give  a  bond  in  the  sum  of  ten  thousand  dollars  ($10,000),  executed  by  him- 
self, with  two  sufficient  sureties  to  be  approved  by  the  governor,  conditioned  for  the 
faithful  performauce  of  his  duties  as  such  examiner. 

299.  Every  bank,  corporation,  firm,  or  individual  who  shall  fail  or  neglect 
to  make  any  report  required  by  the  provisions  of  this  act  shall  be  subject  to  a 
penalty  of  fifty  dollars  ($50)  for  each  day  after  the  periods^  respectively  therein 
mentioned  that  he  or  it  delays  to  make  and  transmit  such  report,  to  be  recovered  by 
and  for  the  state  in  a  civil  action ;  and  every  person  who  shall  willfully  and  know- 
ingly subscribe  or  make,  or  cause  to  be  made,  any  false  statement  or  false  entries 
in  the  books  of  any  bank,  corporation,  firm,  or  individual  transacting  a  banking 
business,  or  shall  knowingly  subscribe  or  exhibit  false  papers  with  the  intent  to 
deceive  any  person  or  persons  authorized  to  examine  into  the  affairs  of  said  bank, 
corporation,  firm,  or  individual,  or  shall  make,  state,  or  publish  any  false  statement 
of  die  amount  of  the  capital  assets,  surplus,  or  undivided  profits  of  any  such  corpo- 
ration, firm,  or  individual,  shall  be  deemed  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  fined  not  exceeding  ten  thousand  dollars  ($10,000)  and  be  imprisoned 
in  the  state  penitentiary  not  less  than  one  (1)  nor  more  than  five  (5)  years. 

SCO.  Every  bank  shall  at  all  times  have  on  han4  as  a  reserve  in  available 
funds  an  amount  equal  to  at  least  fifteen  (15)  per  centum  of  the  aggregate  amount  of 
its  deposits  and  immediate  liabilities,which  said  reserve  shall  be  twenty  (20)  per  centum 
in  banks  located  in  cities  having  a  population  of  twenty-five  thousand  (25,000)  or 
over;  Provided^  That  savings  banks,  doing  an  exclusive  savings  bank  business, 
shall  have  on  hand,  at  all  times,  as  a  resetve,  in  available  funds  an  amount  equal  to 
at  least  five  (5)  per  cent  of  its  deposits  and  immediate  liabilities.  The  available  funds 
shall  consist  of  cash  on  hand  and  balances  due  the  corporation,  firm,  or  individual 
from  good  solvent  banks.  Immediate  liabilities  shall  include  all  claims  against  the 
corporation  payable  on  demand.  Cash  shall  include  specie,  legal  tender  notes,  bills 
of  solvent  banks,  and  exchange  for  any  clearing  house  association.  Whenever  the 
available  funds  of  any  bank  shall  fall  below  the  reserve  herein  required,  such  bank 
shall  not  increase  its  liabilities  by  making  any  new  loans  or  discounts  otherwise 
than  by  discounting  or  purchasing  bills  of  exchange  payable  at  sight ;  nor  shall 
such  bank  make  any  dividends  of  its  profits  until  it  has  on  hand  the  available  funds 
required  by  this  act.  The  auditor  of  public  accounts  may  notify  any  such  bank,  in 
case  its  reserve  shall  fall  below  the  amount  required,  to  make  good  such-  reserve 
without  delay,  and  any  failure  for  the  period  of  thirty  (30)  days  by  such  corporation, 
firm,  or  individual  to  make  good  any  deficiency  in  the  amount  of  his  or  its  deposits 
required  to  be  kept  on  hand,  shall  be  cause  for  the  appointment  of  a  receiver  as 
provided  by  section  fourteen  (14)  of  this  act  [304]. 

301.  The  total  liabilities  of  any  corporation,  firm,  or  individual  to  any  bank 
or  corporation,  firm  or  individual  transacting  a  banking  business,  for  money  bor- 
rowed, including  in  the  liabilities  of  a  corporation  or  firm  the  liabilities  of  the 
several  members  thereof,  shall  at  no  time  exceed  twenty  (20)  per  centum  of  the 
capital  of  the  banking  corporation,  or  firm  or  individual  banker,  and  in  no  case 
•hall  the  total  liabilities  of  the  stockholders  of  any  bank  or  corporation  transacting 
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a  banking  bosinefls,  to  said  bank  or  corporation,  exceed  fifty  (50)  per  cent  of  the 
paid  ap  capital  of  said  bank  or  corporation.  But  the  dtscoimt  of  bflls  of  eschiinge 
drawn  in  good  faith  against  actually  existing  values,  and  the  discount  of  commercial 
paper  actually  owned  by  the  person  negotiating  the  same,  shall  not  be  considered  m^ 
money  borrowed. 

302.  Ho  bank,  corporation,  firm,  or  individual  engaged  in  the  hanking,  broker, 
exchange,  or  deposit  business  shall  accept  or  receive  on  deposit,  with  or  without 
interest,  any  money,  bank  bills,  or  notes,  or  United  States  treasui y  notes  or  currency , 
or  other  notes,  bills,  or  drafts,  circulating  as  money  or  currency,  when  such  bank 
or  corporation,  firm,  or  individual  is  insolvent. 

303.  [Penalty.] — If  any  such  bank,  corpora tion»  firm,  or  individual  shall 
receive  or  accept  on  deposit  any  such  deposits  as  aforesaid  when  insolvent,  any  officer, 
director,  cashier,  manager,  member,  party,  or  managing  party  thereof  who  .%hall 
knowingly  receive  or  accept,  be  accessory  or  permit,  or  connive  at  the  receiving  or 
accepting  on  deposit  therein  or  thereby  any  such  deposits  as  aforesai !,  shall  be  guilty 
of  a  felony,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding 
ten  thoosand  dollars  ($10,000),  or  by  imprisonment  in  the  penitentiary  not  exceeding 
five  (5)  years,  or  by  both  fine  and  imprisonment  as  aforesaid. 

304.  Whenever  it  shall  appear  to  the  auditor  of  public  aocounts,  state  treas- 
urer, and  attorney  general,  or  any  two  (2)  of  them,  from  any  examination  or  report 
provided  for  by  this  act,  that  any  corporation,  firm,  or  indKadual  transacting  a 
banking  business  is. the  owner  of  property  of  the  kind  required  by  this  act,  of  the 
cash  value  of  less  than  the  amount  herein  required,  above  all  incumbrances  thereon, 
and  in  excess  of  all  liabilities  due  from  said  corporation,  firm,  or  individual,  or  is 
conducting  his  or  its  business  in  an  unsafe  and  unauthorized  manner  and  ie 
jeopardizing  the  interests  of  his  or  its  depositors,  and  that  it  is  unsafe  and  iuexpedi- 
ent  for  any  such  corporation,  firm,  or  individual  to  continue  to  transact  a  banking 
business,  they  shall  communicate  the  facts  to  the  attorney  general,  who  shall  there- 
upon apply  to  the  supreme  court  or  the  district  court  of  tlie  county  where  such 
corporation,  firm,  or  individnal  has  his  or  its  banking  office^  or  to  a  judge  of  either, 
for  the  appointment  of  a  receiver  to  take  charge  of  and  wind  up  such  banking 
business.  It  shall  be  sufiicient  to  authorize  the  appointment  of  a  receiver,  on  the 
application  of  the  attorney  general,  that  the  facts  set  ibrth  in  this  section  sliall  be 
made  to  appear. 

Supreme  ooart  may  appoint  a  receiyer  to  wind  np  a  bank.     28,  682  (44  N.  W.,  998), 

305.  This  act  does  not  apply-  to  banks  organized  under  the  national  bank- 
ing act  of  the  United  States. 

306.  Savings  banks  shall  not  be  subject  to  the  provisions  of  i^ection  one  (1)  of 
this  act  [291],  but  no  savings  bank  shall  carry  on  businces  in  thJB  state  with  a  paid 
up  capital  of  less  than  twelve  thousand  ($12,000)  dollars,  nor  shall  any  savings  bunk 
receive  deposits  to  an  amount  exceeding  ten  (10)  times  the  aggregate  of  its  paid  up 
capital  stock  and  surplus.  Under  the  term  savings  bank  as  named  in  this  act  simll 
be  included  only  such  banks  as  do  a  savings  bank  business  exclusively,  paying  out 
money  only  on  presentation  of  pass  books  and  certificates  of  deposit,  discounting 
and  buying  no  commercial  paper,  and  reserving  the  riglit  to  demand  notice  before 
paying  deposits. 
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CHAPTER  7.— CHATTEL  MORTGAGES. 

Sees.  307  to  3t5.  **An  act  relating  to  the  sale  and  transfer  of  personal  property  under  mort- 
gage. »*    1867  (Ter.),  p.  9.     lo  ibrce  Febroarj  18. 

307.  Every  mortgage  of  personal  property  containiog  and  giving  to  the 
mortgagee  or  any  other  person  a  power  to  sell  the  property  described  therein^  upon 
default  being  made  in  any  condition  of  such  mort^age^  may  be  foreclosed  in  the 
cases  and  in  the  manner  hereinafter  specified. 

Need  not  be  in  writing.  8,  3.  Mortgage  mast  be  filed  in  the  county  where  the  sale  is  to 
take  place.  21,  399  (32  N.  W.,  205).  To  render  chattel  mortgage  fraudulent,  fraud  most  haTe 
been  known  to,  or  participated  in,  by  mortgagee.  11,  291  (9  N.  W.,  48).  Mortgagee  entitled  to 
possession  upon  default,  but  liable  to  account  to  mortgagee  for  snrplns,  and  action  for  accounting 
not  barred  by  a  judgment  in  repIcTin  against  mortgagor.  29,  455  (45  N.  W.,  617).  Whole  in- 
8trament  shall  be  construed  together.  Mortgagee  cannot  at  any  time  declare  himself  unsafe  and 
insecure  unless  some  act  is  done  to  impair  his  secnritj.  22,  720  (36  N.  W.,  155).  Mortgagee  can- 
not withdraw  original  froqi  files,  and  foreclose.  24, 596  (39  N.  W.,  615).  Though  the  property 
may  iMd  sold,  yet  the  proceeds  cannot  be  applied  in  payment  of  note  until  note  becomes  due.  21, 
101  (32  N.  W.,  205).  A  certified  copy  of  a  mortgage  filed  is  sufficient  authority  for  taking  posses- 
Hion.     25,  360  (41  N.  W.,  192). 

308.  To  entitle  any  person  to  foreclose  a  chattel  mortgage  as  hereinafter  pre- 
scribed, it  shall  be  requisite — 1.  That  some  default  in  a  condition  of  such  mort- 
<rsige  shall  have  occurred,  by  which  the  power  to  sell  became  operative.  2.  That 
if  no  suit  or  proceeding  shall  have  been  instituted  at  law  to  recover  the  debt 
then  remaining  secured  by  such  mortgage  or  any  part  thereof,  or  if  any  suit  or  pro- 
ceeding has  been  instituted  that  the  same  has  been  discontinued,  or  that  an  execution 
upon  the  judgment  rendei^ed  thereon  has  been  returned  unsatisfied,  in  whole  or  in 
part,  and  3.  That  such  mortgage  containing  the  power  of  sale  has  been  duly  recorded. 

309.  Kotice  that  such  mortgage  will  be  foreclosed  by  a  sale  of  the  mortgaged 
property,  or  some  part  thereof,  shall  be  given  as  follows:  By  advertisement  pub- 
lished in  some  newspaper  printed  in  the  county  in  which  such  sale  is  to  take 
place,  or  in  case  no  newspapers  are  printed  therein,  by  posting  up  notices  in  at  least 
five  public  places  in  said  county,  two  of  which  shall  be  in  tne  precinct  where  the 
mortgaged  property  is  to  be  offered  for  sale,  and  such  notices  shall  be  given  at 
least  twenty  days  prior  to  the  day  of  sale. 

16,  461(20N.W.,632). 

310.  Every  such  notice  shall  specify — 1.  The  date  of  the  mortgage  and 
where  recorded.  2.  The  names  of  the  mortgagor  and  mortgagee,  and  the  assignee 
of  the  mortgagee,  if  any.  3.  The  amount  claimed  to  be  due  thereon  at  the  time 
of  the  first  publication  or  posting  of  such  notice.  4.  A  description  of  the  mort- 
gaged property,  conforming  substantially  with  that  contained  in  the  mortgage.  5. 
The  tim6  and  place  of  sale. 

311.  Such  sale  may  be  postponed  from  time  to  time  by  inserting  a  notice 
of  such  postponement,  as  soon  as  practicable,  in  the  newspaper  in  which  the  original 
advertisement  was  published,  and  continuing  such  publication  until  the  time  to  which 
the  sale  shall  be  postponed;  or,  in  case  no  newspaper  is  published  in  the  county  in 
which  such  sale  is  to  be  had,  by  posting  a  notice  of  such  adjournment  in  some  conspic- 
uous place,  at  the  place  designated  in  the  original  notice  posted  for  such  sale  to  be 
had. 

312.  Such  sale  shall  be  at  public  auction,  in  the  day  time,  between  the  hours 
<)f  10  A.  M.  and  4  p.  M.,  in  the  county  where  the  mortgage  was  first  recorded,  or 
in  any  county  where  the  property  may  have  been  removed  by  consent  of  parties, 
and  in  which  the  mortgage  was  duly  recorded,  and  in  view  of  said  property. 
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313.  The  mortgagee,  Ins  a.s>i^neewj  and  his  or  their  legal  representatives, 
may,  fairly  and  iu  good  faith,  purchase  any  of  the  mortgaged  property  offered 
It  such  snie, 

314.  When  a  mortgage  shall  have  been  foreclosed,  as  herein  provided^  any  aad 
all  right  of  eqility  of  redemption  i^'hich  the  mortgagor  may  or  might  have  had 
shall  l>e  and  b^me  eztinguished. 

315.  That  aoy  t>ergon  whoj  after  ha%4tig  eonveyed  any  article  of  personal 
property  to  another  by  mortgage,  shall,  during  the  existence  of  the  lien  or  title 
created  by  such  mortgage,  sell,  transfer,  or  in  any  manner  dispose  of  the  said  per- 
sonal property,  or  any  part  thereof,  so  mortgaged*  to  any  person  or  body  corjwrate, 
without  first  procuring  the  conaent,  in  writings  of  the  owner  and  holder  of  the  debt 
secured  by  said  mortgage  to  any  such  sale,  transfer,  or  disposal,  shall  be  deemed 
guilty  of  a  felony,  and,  upon  convictioo  thereof^  shall  be  fined  iu  any  sum  not  less 
than  oiae  hundred  dollars,  op  imprisoned  in  the  penitentiary  for  a  term  not  less  than 
one  year  nor  more  than  ten  years,  or  both  fine  and  imprisonment^  at  the  diseretion 
of  the  court, 

Wordmg  cbaDKed  and  penalty  rftisad  from  $500, 1S77,  p.  5.  Again  atneud«d  1889,  omitting 
€kii06  relating  to  temoval^  p.  3@6. 

Sec  316.  "An  act  to  prevent  tfae  fraud uleot  rGmoval  ont  of  tbe  county  of  mortgaged  personal 
property  and  to  provide  a  penal tj  for  the  riolation  of  this  act."    1S85,  p*  108,     In  force  March  7. 

^16,  That  any  person  who,  after  having  conveyed  any  article  of  personal 
property  to  another  by  mortgage,  shall,  during  the  existence  of  the  lien  or  title 
crated  by  such  mortgage,  remOTe^  permit,  or  cause  to  be  removed,  said  mort' 
^aged  property,  or  any  part  thereof,  out  of  the  county  within  which  such  prop- 
erty was  situated  at  the  time  such  mortgage  was  given  thereon,  with  intent  to  de- 
prive  the  owner  or  owners  of  said  mortgage  of  his  security,  shall  be  deemed 
gailty  of  felony,  and  on  conviction  thereof  shall  be  imprisoned  in  the  penitentiary 
for  a  term  not  exceeding  ten  years,  and  be  fined  in  a  sum  not  exceeding  one  thou- 
sand dollars. 
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CHAPTER  8.— CIVIL  RIGHTS. 

Bflca.  3t7  aod  313,  "An  act  to  provide  that  all  citissens  shall  be  entitled  to  the  same  ciyil 
rights,  and  to  paaish  all  porsons  for  violations  of  its  provisions."  1885,  p.  393.   In  force  March  4. 

317.  All  persons  within  this  state  shall  be  entitled  to  a  full  and  equal  enjoj- 
ment  of  the  accommodations,  advantages,  facilities,  and  privileges  of  inns,  public 
conveyances,  barber  shops,  theatres,  and  other  places  of  amusement;  subject  only 
to  the  oonditions  and  limitations  established  by  law,  and  applicable  alike  to  every 
person. 

318.  Any  perfion  who  shall  violate  the  foregoing  section  by  denying  to  any 
person,  except  for  reasons  by  law  applicable  to  all  persons,  the  full  enjoyment  of 
any  of  the  accommodations,  advants^es,  facilities,  or  privileges  enumerated  in  said 
section,  or  by  aiding  or  inciting  such  denials,  shall  for  each  offense  be  deemed  guilty 
of  a  misdemeanor,  and  be  fined  in  any  sum  not  less  than  twenty-five  dollars  ($25) 
and  not  more  than  two  hundred  dollars  ($200),  and  pay  costs  of  the  prosecution, 
and  in  default  or  refusal  to  pay  the  fine  and  costs,  be  imprisoned  in  the  county  jail 
uniil  such  fine  and  costs  are  paid. 

This  act  valid  as  to  citizens — barber  shops  cannot  discriminate  against  persons  on  accoant  of 
color,     25 J  677  (41  N.  W,,  638). 
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CHAPTEK  9.— CORPORATIONS. 

L  GENERAL  PROVISlONa 
Sees.  319  to  335  formed  ieca.  54  to  71,  ©xoepb  aec^  60,  uh,  25,  E.  8.  1866,  p.  208, 

319,  AH  DompanieB  now  incorporated  in  thi.s  slate,  ami  actually  doiug 
businessj  may  accept  any  of  the  provisions  of  this  cimpter,  and  when  so  accepted,  and 
a  certifiti]  copy  of  their  acceptance  filed  with  the  secretary  of  the  atate^  that  portion 
of  their  charters  inconsistent  with  the  provisions  of  this  chapter  is  hereby  repealal. 
All  companies  hereafter  incorponitctlj  or  ac<.?epting  the  provisions  of  this  chapter, 
except  those  named  in  the  fortieth  section  of  this  chapter,  are  required  to  make  and 
publish,  m  some  newspaper  of  general  circulation  in  the  county  where  the  jjrincipid 
office  m  located,  an  annual  exhibit^  showing  a  full,  fair,  and  detailed  statement 
of  the  condition  of  such  company,  which  statement  shall  be  verified  by  the  oath 
of  the  president,  secretary,  and  clerk. 

320.  No  company  or  association  incorporated  under  the  provisions  of  this 
chapter  shall  employ  its  stock,  means,  assets,  or  other  property, directly  or  indirectly, 
for  any  other  purpose  whatever  than  to  accomplish  the  legitimate  object  of  its 
creation. 

321.  The  board  of  directors  or  trustees  of  any  company  heretoibre  incor- 
pornted,  or  which  may  hereafter  be  formed  under  any  law  of  this  state,  may,  with 
the  written  consent  of  the  i>ersons  in  whose  name  a  majority  of  the  shares  of  the 
capital  stock  tliereof  shall  stand  on  the  books  of  said  company,  reduce  the  amount 
of  the  said  capital  stock,  and  the  nominal  value  of  all  the  shares  thereof,  and 
iasue  certificates  tliereibr;  Provided^  That  the  rights  of  creditors  shall  not  be  affected 
or  in  .  anywise  impaired  by  the  feduction  of  the  capital  stock  of  any  such 
corporation. 

322,  Whenever  any  joint  stock  company  hereafter  incorporated  for  the 
purpose  of  erecting  any  public  improvement  in  tliis  state,  whose  charter  may  be 
limited  as  to  the  time  ot  c-ompJetion  of  said  improvement,  and  when  any  such 
company  has  l*een  legally  organ ize<l,  and  has  actually  commenced  and  has  in 
progress  toward  completion  such  public  improvement,  it  shall  be  law  hi  1  for  any 
such  company  to  have  further  time  allowed  for  the  final  completion  of  said 
work,  a."^  is  hereinafter  provided. 

323*  Upon  petition  being  filed  by  the  directors  of  any  corporation,  in  the 
district  CDUrt  of  the  county  in  which  the  principal  office  of  such  corjM^ration  is 
located,  and  upon  giving  thirty  days'  notice^  by  publication  in  a  uevyspaper  of 
general  circulation  in  said  county,  of  the  object  and  prayer  of  such  petition^  said 
court  shall,  at  any  regular  terra  after  the  publication  of  said  notice,  upon  good  cause 
shown,  decree  the  extension  of  the  time  for  the  completion  of  sard  improve- 
ment,  to  sucli  period  as  shall  appear  to  such  court  just  and  reasonable. 

324.  Wlienever  any  company,  association,  or  society  heretofore  or  hereafter 
iooorporat^  shall  have  failed  to  elect  its  oflScers  at  the  time  designated,  it  shall 
be  lawful  for  any  such  company,  association,  or  society  to  call  a  meeting  and  elect 
ita  officers,  who  shall  hold  the  respective  offices  until  the  time  specified  for  the 
itiijiiiai  or  other  fixed  time  for  holding  such  election;  and  when  any  incorporated 
company  heretofore  organized,  or  that  may  be  hereafter  organized  under  the  pro- 
visioQA  of  this  chapter,  shall  have  a  specified  time  fixed  Jbr  ita  annual  meeting|  a 
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majority  of  the  stockholders  in  interest  may,  at  any  regular  annual  meeting,  change 
the  time  of  the  annual  meeting  thereof. 
Amended  1869,  p.  20. 

326.  When  any  religious  society  shall  petition,  as  is  provided  for  in  the  pre" 
ceding  section,  all  persons  who  may  have  a  vested,  contingent,  or  reversionary 
interest  in  the  real  estate  sought  to  be  sold  or  incumbered  shall  be  made  parties  to 
said  petition,  and  such  parties  sliall  be  notified  of  such  petition  in  the  same  manner 
as  is  or  may  be  provided  for  in  cases  of  petitions  for  partitions  of  real  estate ;  Pro- 
videdy  That  the  provisions  of  this  chapter  shall  not  extend  to  any  ground  used  or 
occupied  as  burial  places  for  the  dead. 

326.  Upon  the  dissolution,  by  the  expiration  of  the  term  of  its  charter  or 
otherwise,  of  any  corporation  now  existing,  or  hereafter  created,  and  unless  other 
persons  be  appointed  by  the  legislature,  or  by  some  court  of  competent  authority, 
the  directors  or  managers  of  the  affairs  of  such  corporation,  acting  last  before  the 
time  of  its  dissolution,  by  whatever  name  they  may  be  known  in  law,  and  survivors 
of  them,  shall  be  the  trustees  of  the  creditors  and  stockholders  of  the  corporation 
dissolved,  and  shall  have  full  power  to  settle  the  affairs  of  the  same,  collect  and  pay 
the  outstanding  debts,  and  divide  among  the  stockholders  the  moneys  and  property 
that  shall  remain,  in  proportion  to  the  stock  of  each  stockholder  paid  up,  after  the 
payment  of  debts  and  necessary  expenses;  and  the  persons  so  constituted  trustees 
shall  have  authority  to  sue  for  and  recover  the  debts  and  property  of  the  dissolved 
corporation,  by  the  name  of  the  trustees  of  such  corporation,  describing  it  by  its 
corporate  name,  and  shall  be  jointly  and  severally  responsible  to  the  creditors  and 
stockholders  of  such  corporation,  to  the  extent  of  its  property  and  efiects  that  shall 
come  into  their  hands ;  and  no  suit  against  any  such  corporation  shall  abato  in  con- 
sequence of  such  dissolution,  and  said  trustees  may  be  made  parties  thereto  hy  scire 
facias;  and  all  liens  of  judgment  and  decrees  of  any  courts  of  chancery,  existing 
at  the  time  of  such  dissolution,  either  in  favor  of  or  against  such  corporation,  shall 
continue  in  force  in  the  same  manner  as  if  such  dissolution  had  not  taken  place; 
Providedy  That  in  case  of  the  death,  resignation,  inability,  or  refusal  to  act,  of  the 
directors  or  managers  aforesaid,  or  the  survivors  thereof,  the  district  court  of  the 
proper  county  may,  on  the  application  of  any  person  interested,  appoint  trustees  to 
fill  the  vacancy,  with  full  power  to  perform  the  duties  aforesaid. 

327.  Ko  suit  or  action,  either  at  law  or  in  chancery,  pending  in  any  court, 
in  favor  of  or  against  any  banking  or  other  corporation,  shall  be  discontinued  or 
abate  by  the  dissolution  of  such  corporation,  whether  such  dissolution  occur  by  the 
expiration  of  its  charter  or  otherwise ;  but  all  such  suits  or  actions  may,  in  all 
courts  of  justice,  be  prosecuted  by  the  creditors,  assigns,  receivers,  or  trustees  hav- 
ing the  legal  charge  of  the  assets  of  such  dissolved  corporation,  to  final  judgment 
or  decree,  in  the  corporate  name  of  such  dissolved  corporation. 

328.  Upon  all  judgments  and  decrees  in  favor  of  or  against  any  such  corpo- 
ration, whether  such  judgments  or  decrees  exist  at  the  time  of  the  dissolution  of 
such  corporations  or  are  obtained  afterwards,  in  suits  or  actions  pending  at  the  time 
of  such  dissolution,  execution  may  be  had,  and  satisfaction  or  performance  of  the 
same  be  enforced  by  the  creditors,  assigns,  receivers,  or  trustees  having  the  legal 
charge  of  the  assets  of  such  dissolved  corporation,  in  the  corporate  name  of  such 
dissolved  corporation. 

329.  The  title  of  all  real  estate  belonging  to  any  such  corporation  shall,  at 
the  time  of  the  dissolution  of  the  same,  paSS  tO  the  trustees  of  such  corporation, 
who  shall  have  full  power  and  authority  to  sell  and  dispose  of  any  such  real  estate, 
in  such  manner  and  upon  such  terms  as  may  be.  thought  best  for  the  interest  of  the 
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creditors  and  stockholders,  and  upon  any  such  sale  to  make  a  good  and  sufficient 
title  therefor. 

330.  The  trustees  of  any  such  dissolved  corporation  shall  be  subject  to  the 
control  of  the  court  of  chancery,  and  be  liable  to  be  sued  by  petition  in  chancery, 
on  behalf  of  any  person  interested,  on  account  of  any  neglect  or  omission  of  duty 
or  abuse  of  trust;  and  in  case  of  the  removal  of  any  such  trustee  by  such  court  for 
an  abuse  of  trust,  such  court  shall  have  the  power  and  authority  to  appoint  a  suit- 
able person  to  fill  the  vacancy;  and  any  such  trustee  may  for  reasonable  cause,  upon 
the  application  of  any  creditor  or  stockholder,  be  required  by  the  district  court  to 
give  bond  and  security  in  such  amount  and  subject  to  such  conditions  as  the  court 
may  direct. 

331.  Any  corporation  created  by  this  chapter  may,  at  any  time  after  its  dis- 
solution, whether  such  dissolution  occur  by  the  expiration  of  its  charter  or  other- 
wise, prosecute  any  suit  at  law  or  in  equity,  in  and  by  the  corporate  name  of  such 
dissolved  corporation,  for  the  use  of  the  party  entitled  to  receive  the  proceeds  of  any 
such  suit,  upon  any  and  all  causes  of  action  accrued,  or  which,  but  for  such  disso- 
lution, would  have  accrued  in  favor  of  such  corporation,  in  the  same  manner  and 
with  the  like  effect  as  if  such  corporation  were  not  dissolved. 

332.  Any  such  dissolved  corporation  may  be  sued  at  law  or  in  equity,  in 
and  by  its  corporate  name,  for  or  upon  any  cause  of  action  accrued,  or  which,  but 
for  such  dissolution,  would  have  accrued  against  such  corporation  in  the  same  man- 
ner and  with  the  like  effect  as  if  such  corporation  were  not  dissolved,  and  all  process 
by  which  any  suit,  either  at  law  or  in  equity,  may  be  instituted  against  any  such 
dissolved  corporation,  may  be  served  by  the  sheriff  or  any  other  proper  officer,  by 
delivering  to  any  one  of  the  assignees,  trustees,  receivers,  or  persons  having  charge 
of  the  assets  of  such  dissolved  corporation  a  copy  thereof^  or  by  leaving  such  copy 
at  the  residence  of  any  such  assignee,  trustee,  receiver,  or  person  having  charge  of 
such  assets. 

333.  Judgments  and  decrees  in  favor  of  or  against  any  such  dissolved  corpo- 
ration, whether  such  judgments  and  decrees  were  rendered  before  or  after  such  dis- 
solution, and  which  have  heretofore  or  may  at  any  time  hereafter  become  dormant, 
may  be  revived  in  favor  of  or  against  such  dissolved  corporation,  as  the  case  may 
be,  in  and  by  the  corporate  name  of  such  dissolved  corporation,  in  the  same  manner 
and  with  the  like  effect  as  if  such  corporation  were  not  dissolved;  and  in  all  cases 
of  judgment  or  decrees  against  any  such  corporation  the  writ  of  scire  facias,  or  other 
proper  process,  shall  be  served  in  the  manner  prescribed  in  the  preceding  section  for 
the  process  in  suits  against  dissolved  corporations. 

334.  Writs  of  error  upon  judgments  at  law  may  be  sued  out,  and  bills  of  re- 
view in  chancery  may  be  exhibited,  in  favor  of  or  against  any  such  dissolved  corpo- 
ration, and  by  its  corporate  name  in  the  same  manner  and  with  the  like  effect  as  if 
such  corporation  were  not  dissolved,  and  process  thereon  against  any  such  dissolved 
corporation  shall  be  served  in  the  manner  prescribed  in  this  subdivision. 

335.  Nothing  in  this  chapter  contained  shall  at  any  time  be  construed  as 
extending  or  reviving  the  charter  of  any  banking  or  other  corporation  dissolved 
either  by  affluxion  of  time  or  otherwise,  for  any  other  purpose  than  that  of  judicial 
proceedings,  in  £avor  of  or  against  the  same. 

Sees.  336  to  357  formed  sees.  123  to  144,  ch.  25,  R.  S.  1866. 

386.  Any  number  of  persons  may  be  associated  and  incorporated  for  the 
transaction  of  any  lawful  business,  including  the  construction  of  canals,  rail- 
ways, bridges,  and  other  works  of  internal  improvement. 

7,  1T7. 
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337.  Every  corporation,  as  finch,  has  power:  First — To  have  succession 
by  its  corporate  name.  Second — To  sue  aua  be  sued,  to  complain  and  defend 
in  courts  of  law  and  equity.  Third — To  make  and  use  a  common  seal,  and  alter 
the  same  at  pleasure.  Fourth — To  hold  personal  estate,  and  all  such  real  estate  as 
may  be  necessary  for  the  legitimate  business  of  the  corporation.  Fifth — To  render 
the  interest  of  the  stockholders. transferable.  Sixth — To  appoint  such  subordinate 
officers  and  agents  as  the  business  of  the  corporation  shall  require,  and  to  allow 
them  a  suitable  compensation  therefor.  Seventh — To  make  by-laws,  not  inconsist- 
ent  with  any  existing  law,  for  the  management  of  its  affairs. 

statutory  enameration  of  corporate  powers,  implies  exclnsioo  of  all  others.  24,  144  (38  N. 
W.,  43).  Corporation  cannot  appropriate  geographical  word  **  Nebraska  "  as  part  of  its  trade  name. 
27,  614,  (43  N.  W.,  348).     Conveyance  in  name  of  president.     1,  439.    See  7,  176. 

338.  The  powers  enumerated  in  the  preceding  section  shall  vest  in  every 
corporation  in  this  state,  whether  the  same  be  formed  without  or  by  legislative  en- 
actment, although  they  may  not  be  specified  in  its  charter,  or  as  articles  of  associa- 
tion. 

See  4,  73. 

339.  Every  corporation,  previous  to  the  commencement  of  any  business,  except 
its  own  organization,  when  the  same  is  not  formed  by  legislative  enactment,  must 
adopt  articles  of  incorporation,  and  have  them  recorded  in  the  office  of  the 
county  clerk  of  the  county  or  counties  in  which  the  business  is  to  be  transacted,  in 
a  book  kept  for  that  purpose. 

340.  Corporations  for  the  construction  of  works  of  internal  improvement 
must  also  file  in  the  office  of  the  secretary  of  state  a  copy  of  their  articles  of 
association,  and  the  same  shall  be  recorded  in  a  book  kept  for  that  purpose. 

341.  The  articles  of  incorporation  must  fix  the  highest  amount  of  indebt- 
edness .or  liability  to  which  the  corporation  shall,  at  any  one  time,  be  sub- 
ject, which  must  in  no  case  exceed  two-thirds  of  the  capital  stock;  Provided, 
however y  That  the  above  limitation  shall  not  apply  to  debts  for  the  risks  of  insur- 
ance companies,  deposits  in  banks,  and  the  notes,  bonds,  or  debentures  of  any  loan 
or  trust  company  organized  under  the  provisions  of  this  chapter,  where  the  pay- 
ment of  such  notes,  bonds,  or  debentures  shall  be  secured  by  the  actual  transfer  of 
real  estate,  by  trust  deed,  or  mortgage,  for  the  payment  of  such  notes,  bonds,  or 
debentures,  which  said  real  estate  so  transferred  shall  be  of  twice  the  value  of  the 
par  value  of  such  notes,  bonds,  or  debentures;  Provided^  further ^  That  said  limita- 
tion shall  not  apply  to  any  loan  or  trust  company's  guarantee  for  the  payment  after 
transfer  of  any  notes,  bonds,  or  debentures,  where  the  same  is  secured  by  trust  deed, 
or  mortgage  as  above  stated. 

Provision  relative  to  bank  deposits  added  1869,  p.  79;  that  regarding  loan  companies,  1887,  p. 
376. 

342.  If  any  corporation  hereafter  created  by  the  legislature  shall  not  organize 
within  one  year  after  its  incorporation,  its  corporate  powers  shall  cease. 

343.  Kotioo  must  be  published  in  some  newspaper  near  the  principal  place  of 
business,  lor  four  weeks. 

344.  Such  notice  shall  contain:  First — The  name  of  the  corporation. 
Second — The  principal  place  of  transacting  its  business.  Third — ^The  general  na- 
ture of  the  business  transacted.  Fourth — The  amount  of  capital  stock  authorized, 
and  the  time  and  conditions  on  which  it  is  to  be  paid  in.  Fifth — The  time  of  com- 
mencement and  termination  of  the  corporation.  Sixth — The  highest  amount  of 
indebtedness  or  liability  to  which  the  corporation  is  at  any  time  to  subject  itself. 
Seventh — By  what  officers  the  afiairs  of  the  corporation  are  to  be  conducted. 

345.  Any  corporation  formed  without  legislative  enactment  may  commence 
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business  as  soon  as  its  articles  of  incorporation  are  filed  bj  the  county  clerks  of 
the  counties,  as  required  hy  this  subdivision,  and  shall  be  valid  if  a  copy  of  its 
articles  be  filed  in  the  office  of  the  secretary  of  state,  and  the  notice  required  be 
published  within  four  months  from  the  time  of  filing  such  articles  in  the  clerk's 
office. 

346.  Every  change  in  any  of  the  above  matters  shall  be  recorded  and 
published  in  the  same  manner  as  the  original  articles  are  required  by  law. 

347.  No  corporation  can  be  dissolved  by  the  members  thereof  except  by 
ooDsent  of  two-thirds  of  all  its  members,  which  consent  must  be  entered  on  its 
records,  unless  a  different  rule  has  been  adopted  in  its  articles  of  incorporation. 

348.  A  copy  of  the  by-laws  of  the  corporation,  and  the  names  of  all  the 
officers  appended  thereto,  must  be  posted  in  some  conspicuous  place,  at  the  places 
of  doing  business,  subject  to  public  inspection. 

349.  Every  corporation  hereafter  created  shall  give  notice  annually,  in  some 
newspaper  printed  in  the  county  or  counties  in  which  the  business  is  transacted,  and 
in  case  there  is  no  newspaper  printed  therein,  then  in  the  nearest  paper  in  the  state, 
of  the  amount  of  all  existing  debts  of  the  corporation,  which  notice  shall  be  signed 
by  the  president  and  a  majority  of  the  directors,  and  if  any  corporation  shall  fail 
to  do  so,  *  after  the  assets  of  the  corporation  are  first  exhausted,  then  *  all  the  stock- 
holders of  the  corporation  shall  be  jointly  and  severally  liable  for  all  the  debts  of 
the  corporation  then  existing,  and  for  all  that  shall  be  contracted  before  such  notice 
is  given,  ♦to  the  extent  of  the  unpaid  subscription  of  any  stockholder  to  the  capital 
stock  of  such  corporation,  and  in  addition  thereto  the  amount  of  capital  stock 
owned  by  such  individuals. 

*  to  *  and  all  after  *  added  1891,  p.  199.  Applies  to  railroads.  4,  661.  The  debts  referred 
to  in  this  section  and  section  352  are  debts  arising  npon  contract,  and  not  damages  for  torts.  11, 
244  (9  N.  W.,  54).  See  10,  603  (7  N.  W. ,  329) ;  4,  561.  Action  against  stockholders  is  quast-pemA 
only,  and  not  bc^ed  in  one  jear,  the  limitation  being  the  same  as  in  other  contracts.  29,  497  (45 
X.  W.,  923). 

350.  It  shall  be  lawful  for  any  corporation  to  convey  lands  by  deed,  sealed  by 
the  common  seal  of  said  corporation,  and  signed  by  the  president  or  presiding  officer 
of  the  board  of  directors  of  the  corporation ;  and  such  deed,  when  acknowledged 
by  such  officer  to  be  an  act  of  the  corporation,  or  proved  in  the  usual  form  pre- 
scribed for  other  conveyances  for  lands,  shall  be  recorded  in  the  clerk's  office  of  the 
county  in  which  the  lands  lie,  in  like  manner  as  other  deeds. 

Corporation  which  has  made  a  loan  cannot  SToid  the  conyeyance  nntil  it  has  repaid  the  money 
lOAoed.     1,  473.  • 

351.  All  corporations  may  sue  for  and  recover  from  their  respective  members 
in  any  court  of  competent  jurisdiction,  all  arrears  or  other  debts  due,  or  other 
demands  which  now  are  or  hereafter  may  be  owing  to  them,  in  like  manner  as  they 
might  sue  for  and  recover  the  same  from  any  indifferent  person  who  might  be  a  mem- 
ber, any  law,  usage,  or  custom  to  the  contrary  notwithstanding. 

Bnt  the  fall  amount  of  stock  most  be  taken  before  a  liability  arises.       16, 1  (20  N.  W.,  97). 

352.  If  any  corporation  fail  to  comply,  substantially,  with  the  provisions  of 
this  subdivision,  in  relation  to  giving  notice  and  other  requisitions  of  organization, 
*after  the  assets  of  corporation  are  first  exhausted,  then*  the  property  of  any 
stockholder  shall  be  liable  for  the  corporate  debts,  *to  the  extent  of  the  unpaid 
subscription  of  any  stockholder  to  the  capital  stock  of  such  corporation,  ana  in 
addition  thereto  the  amount  of  capital  stocK  owned  by  such  individual. 

*  to  *  and  all  after  *  added  1891,  p.  199.  When  proTisions  of  the  statute  not  complied  with, 
property  of  all  the  stockholders  shall  be  liable  for  the  corporate  debta  4,  425.  Applies  only  to 
indebtedness  contracted  daring  the  time  the  officers  are  in  default  of  publishing  the  notice  required. 
8,118.    See  4, 561. 
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353.  If  any  deception  be  practiced  by  any  corporation  upon  the  pablic  or 
individuals^  in  relation  to  its  means  oi*  liabilities,  all  those  engaged  in  such  decep- 
tion shall  be  liable  to  a  fine  not  exceeding  five  hundred  dollars;  and  any  person 
injured  by  such  deception  may  recover  double  the  amount  of  damages  he  may  have 
sustained  by  reason  of  the  same^  in  any  court  having  jurisdiction  of  the  amount 
claimed. 

354.  A  division  of  the  funds  of  a  corporation^  for  other  purposes  than  those 
mentioned  in  the  act  granting  the  charter  and  the  payment  of  dividends^  which  have 
insufficient  funds  to  meet  the  liabilities  of  the  corporation^  shall  be  deemed  a  viola- 
tion of  the  provisions  of  this  subdivision^  and  subject  those  engaged  therein  to  the 
penalties  herein  prescribed. 

355.  Any  violation  of  the  provisions  of  this  subdivision  shall  cause  a  for- 
feiture of  all  the  privileges  conferred  by  the  same^  and  the  court  may  proceed  to 
close  the  affairs  of  the  corporation  by  an  information  for  that  purpose. 

Repeated  and  willfnl  acts  of  misuser  or  nonuser,  which  are  of  the  essence  of  the  contract  he- 
tween  the  corporation  and  the  state,  constitute  a  just  ground  of  forfeiture  of  the  franchise.  1 1,  354 
(9  N.  W..  563). 

356.  Corporations  whose  charters  expire  by  their  own  limitation^  or  by  the 
voluntary  acts  of  the  stockholders,  may  continue  to  act  for  the  purpose  of  dosing 
their  business,  but  for  no  other  purpose. 

857.  No  body  of  men  acting  as  a  corporation  under  the  provisions  of  this  sub- 
division shall  be  permitted  to  set  up  the  want  of  legal  organization  as  a  defense 
to  any  action  brought  against  them  as  a  corporation;  nor  shall  any  person  sued  on 
a  contract  made  with  such  corporation,  or  for  an  injury  to  the  property  of  such  cor- 
poration, be  permitted  to  set  up  the  want  of  legal  organization  in  defense  of  such 
action. 

Not  necessary  for  a  hank  to  prove  its  corporate  existence  when  suing  upon  a  note.  22,  576 
(36  N.  W.,  113). 

Sec.  358.  ^'An  act  to  enable  foreign  corporations  to  become  domestic  corporations  of  this 
state."     1889,  p.  407.     In  force  March  19. 

358,  That  any  corporation  organized  under  the  laws  of  any  other  state  or 
states,  territory  or  territories,  which  has  filed,  or  may  hereafter  file  witl»  the  secre- 
tary of  state  of  this  state  a  true  copy  of  its  charter  or  articles  of  association,  shall, 
on  filing  with  the  secretary  of  state  a  certified  copy  of  the  resolution  adopted  by  its 
board  of  directors,  accepting  the  provisions  of  this,  act,  be  and  become  a  body  cor- 
porate of  this  state. 

A  promissory  note  made  by  fl-esident  of  a  corporation  before  corporation  legally  organized, 
but  which  was  afterwards  ratified,  held,  good  against  such  corporation.    21,  646  (33  N.  W.,  271). 

n.  MONEYED  CORPORATIONS. 
Building  and  Loan  Associations. 

Sees.  359  to  362.  ''An  act  to  enable  associations  of  persons  for  raising  fhnds  to  be  loaned 
among  their  members  for  building  them  homesteads  and  other  purposes  to  become  bodies  corpo- 
rate."   In  force  February  18, 1873.     G.  S.,  207. 

359.  Any  number  of  persons,  not  less  than  five,  may  associate  themselves  to- 
gether and  become  a  corporation  as  provided  in  chapter  twenty-five  of  the  Revised 
Statutes,  commencing  at  section  123  of  said  chapter  [336]  under  the  title  of  "  Corpo- 
rations/^ for  the  purpose  of  raising  moneys  to  be  loaned  among  the  members  of  such 
corporation,  for  use  in  buying  lots  or  houses,  or  in  building  or  repairing  or  remov- 
ing incumbrances  from  houses ;  and  such  corporation  shall  be  authoriz^  and  em- 
powered to  levy,  assess,  and  collect  from  its  members  such  sums  of  money,  by  rates 
of  stated  dues,  fines,  interest  on  loans  advanced,  and  premiums  bid  by  members 
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for  the  right  of  precedence  lu  taking  loans,  as  the  corporation,  by  its  by-laws,  shall 
adopt;  also  to  acquire,  hold,  encumber,  and  convey  all  such  real  estate  and  personal 
projKjrty  as  may  be  legitimately  pledged  to  it  on  such  loans,  or  may  otherwise  be 
transferred  to  it  in  the  due  course  of  its  business;  Provided,  That  the  dues,  fines, 
and  premiums  so  paid  by  members  of  such  corporation,  although  in  excess  of  twelve 
percent  per  annum,  on  loans  taken  by  them,  shall  not  be  construed  to  make  the 
loans  so  taken  usurious;  And  provided^  also^  That  no  person  shall  hold  more  thau 
ten  shares  in  any  such  association  in  his  own  right,  each  share  not  to  exceed  two 
hundred  dollars. 

360.  All  stockholders  of  any  such  association  shall  be  deemed  and  held 
liable  to  any  amount  equal  to  their  stock  subscribed,  or  by  them  at  any  time  held 
in  addition  to  said  stock,  for  the  purpose  of  securing  the  creditors  of  said  association. 

361.  All  contracts  and  loans  made  by  any  corporation  or  association  already 
formed  and  now  in  existence  in  this  state,  under  and  by  virtue  of  said  chapter 
twenty-five  of  the  Revised  Statutes  [ch,  9,  this  stat.],  to  and  with  any  member  of 
said  corporation  or  association,  and  not  inconsistent  with  the  laws  of  this  state,  nor 
anything  in  this  act  contained,  are  hereby  declared  to  be  legal  and  binding  contracts 
between  said  corporation  or  association  and  the  members  thereof  so  contracting; 
and  the  securities  given  by  said  members  upon  said  contract  or  loan  to  said  corpora- 
tion or  association,  for  the  security  of  any  loan,  fine,  or  forfeiture,  according  to  the 
terras  and  conditions  of  said  security  or  contract,  therein  referred  to,  and  not  incon- 
sistent with  any  law  of  this  state  or  in  this  act  contained,  is  hereby  declared  to  be 
:i  legal,  valid,  and  binding  security,  and  contract  in  law  in  the  hands  of  said  cor- 
poration or  association  and  with  the  party  making  the  same,  notwithstanding  a 
greater  rate  of  interest  than  twelve  per  cent  per  annum  may  have  been  contracted 
f(wr  or  reserved  in  said  contract. 

362.  That  in  all  corporations  or  associations  now  formed  and  in  existence  in 
this  state,  and  doing  business  in  this  state,  which  said  corporation  or  association 
have  made  loans  to  any  of  its  members  and  taken  securities  therefor  in  pursuance 
of  their  constitution  and  by-laws,  that  any  payment  made  after  the  passage  of  this 
act,  by  any  member  of  said  corporation  or  association,  of  any  dues,  forfeitures,  or 
fines  which  may  be  due  to  said  corporation  or  association  according  to  the  terms  of 
the  contract  between  said  corporation  oi*  association  and  said  member  to  said  corpo- 
ration or  association,  shall  be  deemed  in  law  a  waiver  of  anything  in  said  contract 
or  loan  that  might  be  deemed  usurious  in  the  same  under  the  laws  of  this  state  at 
the  time  the  same  was  made  and  securities  given,  and  a  ratification  of  said  loan  or 
contract,  and  of  its  present  and  future  legality  between  said  parties,  as  now  existing 
onder  and  by  virtue  of  this  act. 

Seos.  363  to  380.  '^An  act  to  proTide  a  law  for  the  governmont,  regnlatioD,  examination,  re- 
porting, and  winding  up  of  the  business  of  associations  hereafter  incorporated  under  the  laws  of  this 
state,  which  shall  be  organized  within  this  state  ior  the  purpose  of  raising  a  fund  b>  the  collection 
of  dues  or  stated  payments  from  its  members  to  be  loaned  among  its  members,''  etc.*  1891,  p.  201. 
In  force  April  4. 

363.  Any  association  of  not  less  than  five  persons,  hereafter  incorporated , 
under  the  laws  of  this  state,  which  shall  be  organized  within  this  state  for  the  pur- 
pose of  raising  a  fund  by  the  collection  of  dues  or  stated  payments  from  its  members, 
to  be  loaned  among  its  members,  shall,  in»furtherance  of  such  purpose,  and  after 
having  complied  with  the  requirements  of  this  act,  be  authorized  and  empowered  to 
levy,  assess,  and  collect  from  its  members  such  sums  of  money,  by  rates  of  stated 
dues,  fines,  interest  on  loans  advanced,  and  premiums  bid  by  members  for  the  right 

•lUs  act  it  prefaced  by  an  elaborate  title,  only  the  first  clause  of  which  ia  here  gijen. 
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of  precedence  iu  taking  loans,  as  the  corporation  njay  provide  for  in  its  constitution 
or  by-laws,  also,  to  acquire,  hold,  and  convey  all  such  real  estate  and  personal 
property  as  may  be  legitimately  pled2:ed  to  it  upon  said  loans,  or  may  otherwise  be 
transferred  to  it  in  the  due  course  of  its  business  (subject,  however,  to  the  limitations 
hereinafter  named).  The  words  *'Loan  and  Building  Association/'  ^'Building  As- 
sociation/' or  "Building  and  Loan  Association''  shall  form  part  of  the  corporate 
name  of  every  such  corporation. 

364.  Evety  such  association  hereafter  formed  shall  adopt  a  constitution  which 
shall  substantially  give  effect  to  the  provisions  of  this  act,  and  shall  also  adopt  such 
by-laws  for  the  government  and  management  of  its  business  as  it  shall  deem  proper; 
Provided,  The  same  shall  not  be  inconsistent  with  this  act,  and  shall  not  contravene 
the  laws  or  constitution  of  this  state,  or  the  United  States,  and  may  alter  and 
amend  the  same  from  time  to  time  in  such  manner  as  may  be  provided  by  its  articles 
of  incorporation.  Such  constitution  shall  contain  equitable  provisions,  permitting 
any  shareholder  wishing  to  do  so  to  withdraw  from  the  association,  in  manner  as 
follows:  After  three  months  from  date  of  issue  of  the  certificate  of  shares,  a  share- 
holder, or  the  legal  representative  of  a  deceased  shareholder,  wishing  to  withdraw 
from  the  said  corporation,  shall  have  the  power  to  do  so  by  giving  thirty  days' 
notice  of  such  intention  to  withdraw,  such  notice  being  given  in  writing  at  the 
regular  meeting  of  the  board  of  directors.  At  the  first  regular  meeting  after  the 
expiration  of  the  thirty  days'  notice,  or  at  i^ny  time  thereafter,  the  member  so  with- 
drawing, or,  if  deceased,  his  legal  representative,  shall  be  entitled  to  receive,  on 
demand,  the  amount  paid  in  by  him  or  her,  less  the  admission  fee  and  expense 
charges  and  such  rate  of  interest  as  the  by-laws  may  determine,  less  all  fines  and  other 
charges.  Should  there  have  been,  however,  a  net  loss  instead  of  a  net  gain,  then  such 
withdrawing  shareholder  shall  receive  the  actual  amount  paid  in,  less  his  proportion 
of  such  net  loss.  At  no  time,  however,  shall  more  than  one-half  of  the  unloaned  funds 
in  the  treasury  of  the  corporation  be  applicable  to  the  demands  of  the  withdrawing 
shareholders  without  the  consent  of  the  board  of  directors.  No  shareholder  shall 
be  entitled  to  withdraw  whose  stock  is  pledged  as  security  for  a  loan,  either  from 
the  association  or  from  any  other  party.  It  shall  oontain  equitable  provisions  per- 
mitting the  payment  of  loans  before  maturity,  and  for  crediting  borrowing  members 
who  have  paid  premiums  in  advance  and  who  repay  their  loans  before  maturity,  with 
an  equitable  share  of  the  premiums  paid  by  them.  Such  constitution  shall  also 
provide  that  if  any  member  has  become  delinquent  in  his  payments  on  any 
shares  to  an  amount  equal  to  the  payments  due  thereon  for  any  period  named  therein 
(not,  however,  less  than  three  nor  more  than  twelve  months),  such  shares  shall  be  can- 
celed, and  he  shall,  as  to  such  shares,  cease  to  be  a  member,  and  shall  become  a  debtor 
or  creditor  of  such  association  as  the  case  may  be,  and  it  shall  make  equitable  provi- 
sions for  crediting  such  member  with  the  same  amount  as  if  he  had  voluntarily  with- 
drawn from  the  association,  and  if  any  sum  be  due  him  afterdeducting  fines  and  losses, 
if  any,  to  date  of  cancellation,  it  shall,  if  he  be  a  borrower,  be  creaited  on  his  loan, 
and  if  he  be  not  a  borrower  it  shall  be  held  subject  to  his  order.  Such  constitution 
may,  within  the  limits  aforesaid,  fix  different  periods  for  the  cancellation  of  shares 
of  borrowers  and  non-borrowers,  and  may  also,  within  said  limits,  leave  the  period 
for  cancellation,  wholly  or  iu  part,  to  the  discretion  of  the  board  of  directors. 

365.  A  copy  of  the  articles  of  incorporation,  constitution,  and  by-laws  of 
every  such  association  shall  be  filed  in  the  office  of  the  auditor  of  public  accounts, 
who  shall,  with  the  state  treasurer  and  attorney  general,  examine  the  same  carefully 
and  if  they,  or  any  two  of  them,  shall  find  that  they  conform  with  the  requirements 
of  this  act  and  contain  a  just  and  equitable  plan  for  the  management  of  the  associ- 
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atioo's  business^  they,  or  any  two  of  them^  shall  issue  to  such  association  a  certifi* 
cate  of  their  approval  of  such  constitution  and  by-laws;  but  if  they,  or  any  two  of 
them,  find  their  provisions  to  l)e  unjust  or  inequitable  or  oppressive  to  any  class  of 
shareholders,  they  shall  withhold  their  approval.  It  shall  not  be  lawful  for  any 
association  hereafter  organized  within  this  state  for  the  purposes  set  forth  in  section 
1  of  this  act  [363]  to  transact  any  business  except  the  execution  of  its  articles  of  in- 
corporation, the  adoption  of  a  constitution  and  by-laws,  and  the  election  of  directors 
and  officers,  until  it  shall  have  procured  the  certificate  of  approval  above  provided 
for,  nor  shall  any  amendment  of  the  articles  of  incorporation,  constitution,  or  by-laws 
of  any  such  association  become  operative  until  a  copy  of  the  same  shall  have  been 
filed  and  a  certificate  of  approval  obtained  as  above  provided  in  regard  to  original 
articles  of  incorporation,  constitution,  and  by-laws. 

366.  No  loan  shall  be  made  by  such  association  except  to  its  own  members^ 
Dor  shall  any  loan  be  made  to  any  member  of  any  sum  in  excess  of  the  par  value  of 
his  stock,  and  the  association  shall  haTe  a  lien  On  as  many  of  the  borrower's  shares 
as  shall  equal  at  their  fkce  value  the  nominal  amount  of  the  loan;  good  and  ample 
real  estate  security  unincumbered,  except  by  prior  liens  held  by  such  association,  shall 
abo  be  given  by  the  borrower;  Provided^  however y  That  the  stock  of  such  associa- 
tion may  be  received  as  security  for  a  loan  of  the  amourit  of  the  withdrawal  value 
of  snch  stock  without  other  security.  No  evidence  of  indebtedness  taken  by  such 
association  for  the  return  of  any  such  loan  shall  be  negotiable  in  form,  and,  what- 
ever be  its  form,  every  such  evidence  of  indebtedness  shall  be  non-negotiable  in  law, 
and  no  such  debt,  or  evidence  of  debt,  shall  be  assignable  or  transferable  in  any  man- 
ner so  as  to  prevent  the  discharge  thereof  by  payment  made  to  the  association. 

367.  Such  associations  may  purchase,  hold,  lease,  and  convey  real  estate 
for  the  following  purposes,  and  no  other:  1st  Such  as  it  may  need  to  occupy  as  a 
place  of  business.  2nd.  Such  as  shall  in  good  faith  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  ordinary  course  of  business.  3rd.  Such  as  it 
shall  purchase  at  »des  under  judgments,  decrees,  or  mortgages  held  by  the  associa- 
tion, or  shall  purchase  in  good  faith  to  secure  debts  due  to  it.  But  no  such  associa- 
tion shall  hold  the  title  and  possession  of  any  real  estate  longer  than  three  years, 
except  for  the  first  purpose  above  named.  Nothing  in  this  section  shall  be  construed 
to  forbid  the  mortgaging  of  real  estate  to  such  association. 

368.  Shares  of  stock  in  any  such  association  may  be  subscribed  for,  held. 
transferred,  surrendered,  withdrawn,  and  forfeited,  and  payments  thereon  received 
and  receipted  for,  by  any  minor  over  the  age  of  fourteen  years,  in  the  same  manner 
and  with  the  same  binding  effect  as  though  such  person  were  of  full  age,  except 
that  the  said  minor,  or  his  estate,  shall  not  be  bound  on  his  subscription  to  stock 
except  to  the  extent  of  payments  actually  made  thereon.  A  trustee  or  guardian 
may  acquire,  hold,  transfer,  and  withdraw  and  receive  all  moneys  due  upon  shares 
in  snch  associations  for  the  use  and  account  of  any  minor;  but  before  he  shall  be 
permitted  to  withdraw,  transfer,  or  receive  payment  upon  any  shares  so  held,  such 
trustee  or  guardian  shall  file  with  the  county  judge  where  such  association  is  located 
a  bond  for  twice  the  value  of  the  shares  withdrawn,  transferred,  or  money  received, 
which  bond  shall  be  approved  by  said  judge  and  shall  be  conditioned  upon  his  faith- 
fully acooanting  for  the  proceeds  of  the  shares  withdrawn,  transferml,  or  money 
received,  and  the  use  thereof,  and  paying  the  same  to  said  minor  at  his  or  her 
majority. 

369.  Such  associations  shall  not  be  subject  to  taxation  on  their  capital  Stock, 
nor  on  their  loans,  advances,  or  mortgages,  but  shares  in  said  association  shall,  for 
the  purposes  of  taxation,  be  considered  and  held  as  credits,  and  members  and 
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holders  of  such  shares  shall  list  the  same  for  taxation,  and  the  same  shall  be  taxed 
in  such  manner  and  subject  to  such  deductions  &s  may  be  provided  by  law  for  the 
taxation  of  other  credits.  The  real  estate  of  such  associations  shall  be  subject  to 
taxation  in  the  same  manner  as  provided  by  law  in  the  case  of  other  corporations 
and  individuals. 

370.  The  fees,  dues,  fines,  interest,  premiums,  and  other  payments  of  money 
made,  contracted  for,  or  required  to  be  made,  by  any  member  of  such  association,  by 
virtue  of  or  in  conformity  with  the  provisions  of  its  constitution  and  by-laws, 
though  the  same  may  ao^gregate  a  greater  amount,  taking  into  account  all  the  terms 
and  conditions  of  payment  to  and  from  such  member,  than  is  or  may  be  allowed  by 
the  laws  of  this  state  to  be  taken  or  collected  as  interest  on  ordinary  contracts  for 
the  payment  of  money,  shall  not  make  any  such  payment  or  contract  therefor  usur- 
ious, but  all  such  contracts  may  be  enforced,  and  such  fees,  dues,  fines,  interest, 
premiums,  and  payments  collected  in  the  same  manner  as  other  debts  on  contracts 
not  usurious;  Provided,  That  the  certificate  of  approval  provided  for  in  section  4 
of  this  act  [365],  issued  to  such  association,  shall  be  conclusive  evidence  of  such 
compliance  with  the  requirements  of  this  act  as  to  entitle  it  to  the  benefits  of  this 
section;  Provided^  further,  That  no  association  hereafter  formed  within  this  state, 
except  such  as  hold  such  certificate  of  approval,  shall  be  exempt  from  the  operation 
of  the  usury  law  of  this  state. 

371.  Every  such  association  shall  annually,  and  at  such  other  times  as  required 
by  the  auditor  of  public  accounts,  state  treasurer,  and  attorney  general,  or  anv  two 
of  them,  file  in  the  office  of  the  auditor  of  public  accounts  a  statement,  verified  by 
the  oath  of  its  president  or  secretary  and  approved  by  three  of  its  directors,  in  such 
form  as  may  be  prescribed  by  the  auditor  of  public  accounts,  setting  forth  its  actual 
financial  condition  and  the  amount  of  its  assets  and  liabilities,  and  furnishing  such 
other  information  as  to  its  affairs  as  the  auditor  of  public  accounts  may  require,  and 
a  copy  of  such  annual  statement  shall  be  published  in  a  newspaper  of  general 
circulation  in  the  county  where  such  association  is  located,  three  consecutive  times, 
and  due  proof  of  such  publication  by  affidavit  shall  be  filed  with  the  auditor  of 
public  accounts.  Whenever  the  constitution  of  an  association  fixes  a  date  for  the 
close  of  its  fiscal  year,  the  annual  report  of  such  associations  *  shall  show  its  con- 
dition at  such  date;  in  all  other  cases  such  report  shall  show  the  condition 
of  the  association  at  the  close  of  the  calendar  year,  and  no  other  or  further 
notice  or  statement  of  the  amount  of  the  existing  debts  of  such  corporation  shall  be 
required  to  be  published  or  given.  The  auditor  of  public  accounts,  state  treasurer, 
and  attorney  general,  or  any  two  of  them,  shall  have  power  to  call  for  special 
reports  from  any  such  association,  whenever  in  their  judgment  the  same  may  be 
necessary  or  advisable.  Any  association  failing  to  comply  with  the  provisions  of 
this  section  shall  forfeit  its  charter  rights. 

372.  Every  person  who  shall  willfully  or  knowingly  subscribe,  or  make  or 
cause  to  be  made,  any  false  statement  or  false  entries  in  any  books  of  any  associ- 
ation organized  for  the  purposes  set  forth  in  section  one  (1)  of  this  act  [363],  or  exhibit 
false  papers  with  the  intent  to  deceive  any  person  authorized  to  examine  into  the 
affairs  of  such  association,  or  shall  make,  state,  or  publish  any  false  statement  of  the 
financial  condition  of  such  association,  shall  be  deemed  guilty  of  a  felony ;  and 
upon  conviction  thereof  shall  be  fined  not  exceeding  ten  thousand  ($10,000)  dollars 
and  be  imprisoned  in  the  state  penitentiary  not  less  than  one  (1)  nor  more  than  five 
(6)  years. 

373.  The  person  or  persons  appointed  under  the  laws  of  this  state  to  make  an 


*So  in  original. 
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examination  of  corporations,  firms,  or  individuals  doing  a  banking  business  shall 
make  an  examination  and  report  of  every  association  organized  under  the  laws  of 
this  state  for  the  purposes  named  in  section  one  (1)  of  this  act  [363],  as  often  as  shall 
be  deemed  necessary  and  proper  and  at  least  once  a  year,  and  the  rights,  powers, 
duties,  privileges,  and  compensation  of  such  person  or  persons  in  connection  with 
such  examinations,  shall  be  the  same  as  is  or  may  be  provided  by  law  with  refer- 
ence to  examinations  of  banks  and  corporations,  firms,  or  individuals  transacting  a 
banking  business;  and  such  association  shall  pay  the  same  fees  for  such  examina- 
tions as  is  or  may  be  provided  by  law  in  case  of  the  examinations  of  banks. 

374.  Whenever  it  shall  appear  to  the  auditor  of  public  accounts,  state  treas- 
urer, attorney  general,  or  any  two  of  them,  from  any  examination  or  report  pro- 
vided for  by  this  act,  that  any  building,  homestead,  or  other  association  organized 
under  the  laws  of  this  state  for  the  purposes  set  forth  in  section  one  (1)  of  this  act 
[363],  is  conducting  its  business  in  an  unsafe  or  unauthorized  manner,  or  is 
jeopardizing  the  interests  of  its  members,  or  that  it  is  unsafe  for  such  association  to 
transact  business,  they  shall  communicate  such  facts  to  the  attorney  general,  who 
shall  thereupon  apply  to  the'supreme  court  or  to  the  district  court  of  the  county  where 
such  association  is  located,  or  to  a  judge  of  either  of  said  courts,  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  and  wind  up  the  business  of  such  association; 
and  if  such  fact  or  facts  be  made  to  appear,  it  shall  be  sufficient  to  authorize  the 
appointment  of  a  receiver  and  the  making  of  such  orders  and  decrees  in  such  cases 
as  equity  may  require. 

375.  It  shall  be  unlawful  for  any  corporation  hereafter  organized  under  the 
laws  of  this  state  to  use  the  words  "Loan  and  Building  Association"  or  "Building 
and  Lfoan  Association"  as  a  part  of  its  corporate  name  unless  it  shall  have  com- 
plied substantially  with  the  requirements  of  this  act;  and  every  such  corporation 
using  such  words  unlawfully  as  part  of  its  corporate  name  shall  be  f[ned>  at 
the  discretion  of  the  court,  in  any  sum  not  exceeding  twenty-five  ($25)  dollars  for 
each  day  it  shall  so  unlawfully  use  such  words  as  part  of  its  corporate  name. 

376.  Any  association  now  organized  in  conformity  to  existing  laws  of 
this  state  for  the  purposes  set  forth  in  section  one  (1)  of  this  act  [363],  which  shall 
voluntarily  comply  with  all  the  requirements  of  this  act,  shall  be  entitled  to  all  the 
benefits  and  privil^es  herein  granted ;  any  such  association  now  organized  shall  be 
required  to  comply  with  the  provisions  of  this  act  in  the  following  particulars:  It 
shall,  within  ninety  days  after  this  act  shall  have  become  a  law,  file  with  the  auditor 
of  public  accounts  a  certified  copy  of  its  articles  of  incorporation,  constitution,  and  by- 
laws, shall  make  and  publish  reports  in  full  compliance  with  section  ten  (10)  hereof 
[371],  shall  be  subject  to  examination  in  all  respects  as  provided  in  section  twelve 
(12)  hereof  [373],  and  its  affairs  may  be  wound  up  in  the  manner  provided  in  section 
thirteen  (13)  of  this  act  [374],  and  before  any  amendment  to  either  its  articles  of  in- 
corporation, constitution,  or  by-laws,  hereafter  made,  shall  become  operative,  a  copy 
of  snch  amendment  shall  be  filed  with  the  auditor  of  public  accounts;  and  the  auditor^ 
together  with  the  state  treasurer  and  attorney  general,  shall  examine  the  same,  and  if 
tbey  or  any  two  of  them  shall  find  that  such  amendment  does  not  introduce  any 
unjust  or  inequitable  feature  or  provision,  they  or  any  two  of  them  shall  issue  their 
certificate  of  approval  and  such  amendment  shall  become  valid ;  but  if  they  or  any 
two  of  them  withhold  such  certificate,  such  amendment  shall  be  of  no  effect. 

377.  [Foreign  Association.] — Every  corporation,  company,  or  association 
contemplating  doing  business  in  this  state  and  having  for  a  part  of  its  title  or  name 
the  words  "Loan  and  Building  Association,"  "  Building  and  Loan  Association,** 
"Savings  and  Loan  Association,"  or  "Co-operative  Bank,  Saving,  and  Investment 


Digitized  byLjOOQlC 


150  CORPORATIONS.  Ch.  9. 

Company/'  and  eveiy  corporation,  company^  or  association  whose  stock  is  payable 
by  an  accumulating  fund  in  regular  or  stated  periodical  installments,  and  every 
corporation,  company,  or  association  doing  a  business  in  a  form  and  character  similar 
to  that  authorized  to  be  done  by  section  one  (1)  of  this  act  [363],  shall,  if  organized 
or  incorporated  in  any  country,  state,  or  territory  other  than  the  state  of  Nebraska, 
be  known  in  this  act  as  a  foreign  building  and  loan  association. 

378.  It  shall  not  be  lawful  for  any  foreign  building  and  loan  association, 
directly  or  indirectly,  to  transact  any  business  in  this  state  without  first  procuring  a 
certificate  of  approval  and  authorization  from  the  auditor  of  public  acctjuuts, 
state  treasurer,  and  attorney  general,  or  any  two  of  them.  Before  obtaining  such 
certificate  such  foreign  building  and  loan  association  shall  furnish  the  auditor  with 
a  statement  sworn  to  by  the  president  or  secretary  of  the  association^  which  state- 
ment shall  show:  The  name  and  locality  of  the  association  and  itemized  account  of 
its  actual  financial  condition  and  the  amount  of  its  property  and  liabilities,  the 
amount  and  number  of  shares  subscribed,  .the  amount  which  has  been  paid  in  on 
such  shares,  the  number  of  shares  redeemed,  the  estimated  cash  value  of  each  share 
of  its  stock,  and  all  such  other  information  touching  its  affairs  as  said  officers,  or  any 
two  of  them,  may  require.  Such  foreign  building  and  loan  association  shall  also 
file  with  the  auditor  of  public  accounts  a  certified  copy  of  the  laws  of  the  state, 
territory,  or  government  under  which  it  is  incorporated,  and  of  its  .char^ter  or.  articles 
of  incorporation  and  of  its  constitution  and  by-laws  and  all  amendments  thereto, 
and  shall  appoint  an  attorney  in  each  county  in  which  it  transacts  or  solicits  business 
who  shall  be  a  resident  of  such  county,  and  shall  file  with  the  auditor  of  public 
accounts  a  written  instrument,  duly  signed  and  sealed,  authorizing  such  attorney  of 
such  associations  to  acknowledge  service  of  process  in  behalf  of  such  association, 
consenting  that  service  of  process,  mesne  or  final,  upon  such  attorney  shall  be  taken 
and  held  as  valid  as  if  served  upon  the  association  according  to  the  laws  of  this  or 
any  other  state,  and  waiving  all  claim  or  right  of  error  by  reason  of  such  acknowl- 
edgment of  service.  If  after  examination  of  such  statements  and  certified  copies  of 
instruments,  and  after  said  association  shall  have  complied  with  the  requirements  of 
this  act  as  to  the  appointment  of  an  attorney  or  attorneys,  the  auditor  of  public 
accounts,  state  treasurer,  and  attorney  general,  or  any  two  of  them,  shall  be  satisfied 
that  such  association  is  solvent  and  that  the  capital  and  investments  are  secure,  and 
that  the  laws,  charters,  articles  of  incorporation,  constitution,  and  by-laws  governing 
it  afford  as  ample  protection  to  the  interests  of  its  members  as  is  afforded  by  the 
laws  of  this  state  to  members  of  associations  hereafter  incorporated  under  the  laws 
of  the  state  of  Nebraska  for  the  purpose  mentioned  in  section  one  of  this  act,  then 
the  auditor  of  public  accounts,  state  treasurer,  and  attorney  general,  or  any  two 
of  them,  may  grant  such  association  a  certificate  of  approval  authorizing  it  to 
transact  business  till  the  31st  day  of  January  of  the  ensuing  year,  in  those  counties 
of  this  state  in  which  it  shall  have  appointed  a  resident  attorney  as  above  provided. 

879.  The  statements  required  of  foreign  building  an^ldaa associations  shall 
be  renewed  annually  in  January  in  such  mauner  as  required  by  this  act  and  shall 
be  made  at  such  other  times  as  the  auditor  of  public  accounts,  state  treasurer,  and 
attorney  general,  or  any  two  of  them,  may  deem  it  expedient  to  demand  the  same, 
and  the  auditor  of  public  accounts,  state  treasurer,  and  attorney  general,  or  any  two 
of  them,  may  at  any  time  revoke  the  certificate  of  approval  and  authorization  of 
any  such  association  for  cause. 

380.  [Unauthorized  Business — Penalty.]— Any  person  doing  business 
or  attempting  to  do  business  in  this  state  for  any  foreign  building  and  loan  associ- 
ation which  shall  not  at  the  time  be  the  holder  of  a  valid  certificate  of  approval  and 
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authorization,  as  provided  for  in  section  seventeen  (17^  of  this  act  [378],  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any 
sum  not  exceeding  one  thousand  (11,000)  dollars,  or  imprisoned  in  the  county  jail 
not  more  than  thirty  days,  or  both,  at  the  discretion  of  the  court. 

Insurance  Companies. 

I.   ORGANIZATION,  EXa 

Sees.  381  to  419.  "An  act  regnlating  insarance  companies."  In  force  June  1,  1873.  6.  8. 
p.  429.  ' 

381.  That  hereafter,  when  any  number  of  persons  associate  themselves  together 
for  the  purpose  of  fbrming  an  insurance  company,  for  any  other  purpose  than 
life  insurance,  under  the  provisions  of  chapter  twenty-five  of  the  Revision  of  1866, 
and  all  acts  amendatory  and  supplementary  thereto,  they  shall  pablish  a  notice 
of  such  intention  once  in  each  week,  for  four  weeks,  in  some  public  newspaper  in 
the  county  in  which  such  insurance  company  is  proposed  to  be  located ;  and  they 
shall  also  make  a  certificate  under  their  hand,  specifying  the  name  assumed  by  such 
company  and  by  which  it  shall  be  known,  the  object  for  which  said  company  shall 
be  formed,  the  amount  of  its  capital  stock,  and  the  place  where  the  principal  office 
of  said  company  shall  be  located,  which  certificate  shall  be  acknowledged  before 
and  certifi^  by  some  notary  public,  or  clerk  of  court  of  record,  and  forwarded  to  the 
auditor  of  state,  who  shall  submit  the  saime  to  the  attorney  general  of  state  for  ex- 
amination, and  if  it  shall  be  found  by  the  attorney  general  of  state  to  be  in  accord- 
ance with  the  provisions  of  this  act,  and  not  in  conflict  with  the  constitution  and 
laws  of  the  United  States  and  this  state,  he  shall  make  certificate  of  the  facts  and 
return  it  to  the  auditor  of  state,  who  shall  reject  the  name  or  title  applied  for  by 
any  company  when  he  shall  deem  the  same  too  similar  to  any  one  already  appropri- 
ated by  any  other  company,  or  likely  to  mislead  the  public. 

382.  When  the  said  certificate  of  the  said  company  shall  have  received  the 
approval  of  the  attorney  of  state  and  auditor  of  state,  tne  said  company  shall  cause 
the  same  to  be  recorded  as  now  required  by  law  for  recording  articles  of  incorpora- 
tion; and  said  persons,  when  incorporated,  and  having  in  all  respects  complied  with 
the  provisions  of  this  act,  are  hereby  authorized  to  carry  on  the  business  of  insur- 
ance, as  named  in  such  certificate  of  incorporation,  and  by  the  name  and  style  pro- 
vided therein,  and  shall  be  deemed  a  body  corporate  with  succession,  they  and 
their  associates,  successors,  and  assigns,  to  have  the  same  general  corporate  powers, 
and  be  subject  to  all  the  obligations  and  restrictions  of  said  chapter  twenty-five  of 
the  Revision  of  1866  [ch.  9,  this  stat],  and  of  such  as  may  be  amendatory  or 
supplementary,  except  as  may  be  herein  otherwise  provided. 

383.  No  joint  stock  company  shall  be  incorporated  under  the  provisions  of  this 
act  with  a  smaller  capital  than  one  hundred  thousand  dollars,  nor  more  than  one 
million  dollars,  as  may  be  specified  in  the  certificate  of  incorporation,  which  stOCk 
shall  be  divided  into  shares  of  one  hundred  dollars  each,  of  which  capital  at  least 
fifty  per  cent  shall  be  fully  paid  up  in  cash,  and  that  for  the  remainder  of  its  cnpital 
there  are  in  its  possession  notes  of  its  stockholders,  secured  by  at  least  one  surety  or 
by  mortgages  on  unincumbered  real  estate,  within  this  state,  worth  at  least  twice  the 
amount  of  such  notes,  which  notes  or  other  security  shall  be  approved  by  the  state 
auditor;  nor  shall  any  company  on  the  plan  of  mutual  insurance  commence  business 
in  this  state  until  agreements  have  been  entered  into  for  insurance  with  at  least  two 
hundred  applicants,  the  premiums  upon  which  shall  amount  to  not  less  than  twenty- 
five  thousand  dollars,  of  which  at  least  five  thousand  dollars  shall  have  been  paid 
in  actual  cash,  and  for  the  remainder  of  which  notes  of  solvent  parties,  founded 
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I  pon  actual  and  bona  fide  applications  for  insurance^  shall  have  been  received;  no 
ode  of  the  notes  received  as  aforesaid  shall  amount  to  more  than  five  hundred  dol- 
lars, and  no  two  thereof  shall  be  given  for  the  same  risk  or  made  by  the  same  per- 
son or  firm,  except  where  the  whole  amount  of  such  notes  does  not  exceed  the  sum 
of  five  hundred  dollars ;  nor  shall  any  note  be  regarded  or  represented  as  capital 
Htock,  unless  a  policy  be  issued  upon  the  same  within  thirty  days  after  the  organiza- 
tion of  the  company  taking  the  same,  upon  a  risk  which  shall  be  for  no  shorter 
period  than  twelve  months;  each  of  said  notes  shall  be  payable,  in  whole  or  in  part, 
at  any  time  when  the  directors  shall  deem  the  same  requisite  for  the  payment  of 
losses  by  fire  or  inland  navigation,  and  such  incidental  expenses  as  may  be  neoessaiy 
for  transacting  the  business  of  said  company ;  and  no  notes  shall  be  accepted  as 
part  of  such  capital  stock  unle&s  the  same  shall  be  accompanied  by  a  certificate  of  a 
justice  of  the  peace,  notary  public,  or  clerk  of  the  district  court  of  the  county  in 
which  the  person  executing  such  note  shall  reside,  that  the  person  making  the  same 
is,  in  his  opinion,  })ecuniarily  good  and  responsible  for  the  same,  in  property  not 
exempt  from  execution  by  the  laws  of  their  state;  and  no  such  note  shall  be  sur- 
rendered while  the  policy  for  which  it  was  given  continues  in  force. 

384.  Having  published  the  notice  and  filed  the  publisher's  affidavit  of  the 
publication  thereof  with  the  auditor  of  state,  together  with  the  certificate,  as  required 
by  the  first  section  of  this  act  [381],  the  persons  named  in  the  certificate  of  incorpora- 
tion, or  a  majority  of  them,  shall  be  commissioned  to  open  books  for  the  subscrip- 
tion of  stock  to  the  company,  at  such  times  and  places  as  to  them  may  seem  con- 
venient and  proper,  and  shall  keep  the  same  open  until  the  full  amount  specified  in 
the  certificate  is  subscribed ;  or  in  case  the  business  of  such  company  is  proposed  to 
be  conducted  on  the  plan  of  mutual  insurance,  then  to  open  books  to  receive  proposi- 
tions and  enter  into  agreement  in  the  manner  and  to  the  extent  specified  in  the  third 
section  of  this  act. 

385.  The  aflairsof  any  company  organized  under  the  provisions  of  this  act  shall 
be  managed  by  not  more  than  twenty-one  nor  fewer  than  five  directors,  all  rf 
whom  shall  be  stockholders;  within  thirty  days  after  the  subscription  books  shall 
have  been  filled,  a  majority  of  the  subscribers  shall  hold  a  meeting  for  the  election 
of  directors,  each  share  entitling  the  holder  thereof  to  one  vote;  and  the  directors 
(hen  elected  shall  continue  in  office  until  their  successors  have  been  duly  chosen  and 
liave  accepted  the  trust. 

386.  It  shall  be  lawful  for  any  insurance  company  organized  under  this  act,  or 
incorporated  under  any  law  of  this  state,  to  invest  its  capital  and  the  funds 
accumulated  in  the  course  of  its  business,  or  any  part  thereof,  in  bonds  and  mort- 
gages on  unincumbered  real  estate,  within  the  state  of  Nebraska,  worth  double  the 
sum  loaqi^  thereon,  exclusive  of  buildings,  unless  such  buildings  are  injured  in 
some  responsible  company  or  companies  and  the  policy  or  policies  transferred  to 
said  company,  and  also  in  stocks  of  this  state  or  stocks  or  treasury  notes  of  the 
United  States,  in  the  stocks  and  bonds  of  any  county  or  incorporated  city  in  this 
state,  which  may  have  been  therefore  authorized  to  be  issued  by  the  legislature  of 
this  state,  and  to  lend  the  same,  or  any  part  thereof,  on  the  security  of  such  stock, 
or  lands,  or  treasury  notes,  or  upon  the  bonds  and  mortgages  as  aforesaid,  and  not 
otherwise;  and  to  change  and  reinvest  the  same  in  like  securities,  as  occasion  may 
from  time  to  time  require;  but  any  surplus  money  over  and  above  the  paid  up 
capital  stock  of  any  such  company  organized  under  this  act  or  incorporated  under 
any  law  of  this  state  may  be  invested  in  or  loaned  upon  the  pledge  of  public  stocks 
of  the  United  States  or  any  of  the  stock,  or  stocks,  bonds,  or  other  evidences  of 
indebtedness  of  any  solvent,  dividend-paying  institution  incorporated  under  the 
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laws  of  this  state,  or  the  United  States,  except  their  own  stock  ;  Provided,  always. 
That  the  current  market  value  of  such  stock,  bonds,  or  other  evidences  of  indebted- 
ness shall  be  at  all  times,  during  the  continuance  of  such  laws,  at  least  twenty  per 
cent  more  than  the  sum  loaned  thereon.  .    . 

387.  Upon  receiving  notification  that  the  requirements  of  the  preceding  sections 
have  been  complied  with,  the  auditor  of  state  shall  make  an  examination,  or 
cause  one  to  be  made  by  some  disinterested  person  officially  appointed  by  him  for 
that  purpose,  and  if  it  shall  be  found  (if  the  examination  shall  be  made  other  than 
[by]  the  auditor,  then  the  finding  shall  be  certified  under  oath)  that  the  capital 
herein  required  by  the  company  named,  according  to  the  nature  of  the  business 
proposed  to  be  transacted  by  such  company,  has  been  paid  in  and  possessed  by  it  in 
money,  or  in  such  stocks,  notes,  bonds,  or  mortgages  as  are  required  by  the  third 
aod  sixth  sections  of  this  act  [383-386],  then  he  shall  so  certify ;  and  if  the  ex- 
amination be  made  by  other  than  the  auditor,  then  the  finding  shall  be  certified 
under  oath ;  or,  if  it  is  propased  to  be  a  mutual  insurance  company,  that  it  has 
received  and  is  in  actual  possession  of  the  capital,  premiums,  or  bona  fide  engage- 
ments of  insurance,  or  the  securities,  as  the  case  may  be,  to  the  extent  and  value 
required  by  the  third  and  sixth  sections  of  this  act,  the  name  and  residence  of  the 
maker  of  each  premium  note  forming  part  of  the  capital  of  any  such  proposed 
insurance  company,  and  the  amount  of  such  note  shall  be  returned  to  the  auditor. 
The  corporators  or  officers  of  any  such  company  or  proposed  mutual  company  con- 
templated by  this  act  shall  be  required  to  certify  under  oath,  to  the  auditor  of  state, 
that  the  capital  exhibited  to  the  person  making  the  examination  directed  in  this  .seo- 
lion  was  bona  fide  property  of  the  company  so  examined ;  the  certificates  above  contem- 
plated shall  be  filed  in  the  office  of  said  auditor,  who  shall  thereupon  deliver  to  such 
company  a  certified  copy  of  the  same,  with  his  written  permission  for  them  to  com- 
mence business  as  proposed  in  their  written  certificate  of  incorporation,  which, 
on  being  placed  on  record  in  the  office  of  the  recorder  of  the  county  in  which  the 
<5ompauy  is  to  be  located,  by  the  recorder,  in  a  book  prepared  by  him  for  that  pur- 
pose, shall  be  their  authority  to  commence  business  and  issue  policies;  and  such 
certified  copy  of  said  certificate  may  be  used  in  evidence  for  or  against  said  com- 
pany with  the  same  effect  as  the  originals. 

Mntoal  companies  most  have  tbe  auditor's  certificate.     18,  276  (25  N.  W.,  81). 

388.  [What  Insurable.] — It  shall  be  lawful  for  any  company  organized 
iinder  this  act,  or  doing  business  in  this  state:  First — To  insure  houses,  buildings,  and 
^11  other  kinds  of  property  against  loss  or  damage  by  fire  or  other  casualty,  and  to 
make  all  kinds  of  insurance  on  goods,  merchandise,  or  other  property  in  the  course 
x)f  transportation,  whether  on  land  or  water,  or  any  vessel  afloat,  wherever  the  same 
may  be.  Second — To  make  insurance  on  the  health  of  individuals,  and  against  the 
personal  injury,  disablement,  or  death,  resulting  from  traveling  or  general  accidents 
by  land  or  water.  Third — ^To  insure  the  fidelity  of  persons  holding  places  of 
public  or  private  tmst.  Fourth — To  receive  on  deposit  and  insure  the ^safe  keeping  of 
books,  papers,  moneys,  stocks,  bonds,  and  all  kinds  of  personal  property.  Fiftih — 
To  insure  horses,  cattle,  and  other  stock  against  loss  or  damage  by  accident,  theft, 
or  any  unknown  or  contingent  event  whatever  which  may  be  the  subject  of  legal 
insurance;  to  lend  nioney  on  bottomry  or  respondentiay  and  to  cause  itself  to  be 
inMired  against  any  loss  or  risk  it  may  have  incurred  in  the  course  of  its  business 
and  upon  the  interest  which  it  may  have  in  any  property  by  means  of  any  loan  or 
loans  which  it  may  have  made  on  mortgage,  bottomry,  or  respondentia;  and  gen- 
erally to  do  and  perform  all  other  matters  and  things  proper  to  promote  these 
objects ;  Provided^  That  no  companies  shall  be  organized  to  issue  policies  of  insur- 
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ance  for  more  than  one  of  the  above  five  mentioned  purposes;  and  no  company  that 
shall  have  been  organized  for  either  one  of  said  purposes  shall  issue  policies  of  insur- 
ance for  any  other ;  and  no  company  oi^aoized  under  this  act,  or  transacting  busi- 
ness in  this  state,  shall  expose  itself  to  loss  on  any  one  risk  or  hazard  to  an  amount 
exceeding  ten  per  cent  on  its  paid  up  capital^  unless  the  excess  shall  be  reinsured  by 
the  same  in  some  other  good  and  reliable  company  ;  And  provided,  That  the  re- 
striction as  to  the  amount  of  risk  any  company  shall  assume  shall  not  apply  to 
companies  organized  to  guarantee  the  fidelity  of  persons  in  places  of  public  or 
private  trust,  nor  to  companies  that  receive  on  deposit  and  guarantee  the  safe  keep- 
ing of  books,  papers,  moneys,  and  other  property. 

Parol  contract  to  insare,  not  merged  in  policy  delivered  after  fire,  and  so  written  as  to  have 
expired  before  tbat  event.  27,  549,  652,  (43  N.  W.,  351).  A  policy  covering  realty  and  various 
classes  of  personalty  not  specified  is  not  entire;  mortgage  of  either  in  violation  of  policy  will  not 
prevent  recovery  as  to  the  other.  27,  527  (43  N.  W.,  340).  Policy  not  avoided  by  lalse  state- 
ment of  insured  as  to  amount  of  loss,  if  it  is  actually  in  excess  of  policy,  though  latter  provides 
for  forfeiture  in  such  case.     27, 649,  654-7  (43  N.  W.,  401). 

389.  The  annual  meeting  for  the  election  of  directors  shall  be  holden  dur- 
ing the  month  of  January,  as  the  by-laws  of  the  company  may  direct ;  Provided^ 
hmoever.  That  if  for  any  cause  the  stockholders  shall  fail  to  elect  ^t  any  annual 
meeting,  then  tliey  may  hold  a  special  meeting  some  day  subsequent  thereto  for  that 
purpose,.by,giving,thirty  days^  npticcthereof  in  some  n^iwspaper  in  general  circulation 
in  the  county  in  which  the  principal  office  of  the  company  shall  be  located,  and  the 
directors  chosen  at  any  such  annual  or  special  meeting  shall  continue  in  office  untii 
the  dext  annual  meeting,  and  until  their  successors  duly  elected  shall  have  accepted. 

390.  The  directors  shall  choose  by  ballot  a  president  from  their  own  number^ 
and  shall  fill  all  vacancies  which  shall  arise  in  the  board  or  in  the  presidency 
thereof,  and  the  board  of  directors  thus  constituted,  or  a  majority  of  them,  when 
convened  at  the  office  of  the  company,  shall  be  competent  to  exercise  all  the  powers 
vested  in  them  by  this  act 

391.  The  directors  of  any  such  company  shall  have  power  to  appoint  a 
secretary  and  any  other  officer  or  agents  necessary  for  transacting  the  business  of  the 
company,  paying  such  salaries  and  taking  such  securities  as  they  may  deem  reasou- 
able;  they  may  ordain  and  establish  such  bv-laws  and  regulations,  not  inconsist- 
ent with  this  act  or  with  the  constitution  and  laws  of  the  United  States  and  of  this 
state,  as  shall  appear  to  them  necessary  for  regulating  and  conducting  the  business 
of  the  company;  and  it  shall  be  their  duty  to  keep  full  and  correct  entries  of  their 
transactions,  which  shall  at  all  times  be  open  to  the  inspection  of  the  stockholders^ 
and  to  the  inspection  of  persons  invested  by  law  with  the  right  thereof. 

392.  All  policies  or  contracts  of  insumnce  made  or  entered  into  by  the  com- 
pany may  be  made  either  with  or  without  the  seal  of  said  company ;  but  said  poli- 
cies shall  be  subscribed  by  the  president  or  such  other  officer  as  may  be  designated 
by  the  directors  for  that  purpose,  and  shall  be  attested  by  the  secretary  thereof. 

'^393.  Transfers  of  stock  may  be  made  by  any  stockholder  or  his  legal  repre- 
sentative, subject  to  such  restrictions  as  the  directors  shall,  from  time  to  time,  estab- 
lish in  their  by-laws,  except  as  hereinafter  provided. 

394.  Whenever  any  company  organized  under  this  act,  with  less  than  the 
maximum  capital  limited  in  section  three  thereof  [383],  shall,  in  the  opinion  of  the 
directors  thereof,  require  an  increased  amount  of  capital,  they  shall,  if  authorized 
by  the  holders  of  a  majority  of  the  stock  to  do  so,  file  with  the  auditor  of  state  a  certi- 
ficate setting  forth  the  amount  of  such  desired  increase,  not  exceeding  said  maximum^ 
and  thereafter  such  company  shall  be  entitled  to  have  the  increased  amount  of  capi- 
tal fixed  by  said  certificate;  and  the  examination  of  securities  composing  the  capital 


Digitized  by  VjOOQIC 


Cfl.  9.  INSURANCE  COMPANIES.  156 

stock  thus  increased  shall  be  made  id  the  same  maDoer  as  provided  in  section  seven 
of  this  act  [387],  for  the  capital  stock  first  paid  in. 

395.  It  shall  not  be  lawful  for  the  directors,  trustees,  or  managers  of  any 
iDSuranoe  company  organized  under  this  act,  or  incorporated  under  any  law  of  this 
state,  to  make  any  dividends  except  from  the  surplus  profits  arising  from  their 
bosiness  and  in  estimating  such  profits  there  shall  be  reserved  therefrom  a  sum 
equal  to  forty  per  cent  of  the  amount  received  as  premiums  on  unexpired  risks  and 
policies,  which  amount  so  reserved  is  hereby  declared  to  be  unearned  premiums; 
and  there  shall  also  be  reserved  all  sums  due  the  corporation  on  bonds  and  mort- 
gages, bonds,  stocks,  and  book  accounts  of  which  no  part  of  the  principal  or  interest 
thereon  has  been  paid  during  the  year  preceding  such  estimate  of  profits,  and  upon 
which  suit  for  toreclosure  or  collection  has  not  been  commenced,  or  which,  ofter 
judgment  has  been  obtained  thereon,  shall  have  remained  more  than  two  years  un- 
satisfied, and  upon  which  interest  shall  not  have  been  paid;  and  in  case  of  any  such 
judgment,  the  interest  due  or  accrued  thereon  and  remaining  unpaid  shall  also  be 
reserved.  Any  dividends  made  contrary  to  these  provisions  shall  subject  the  com- 
pany making  it  to  a  forfeiture  of  their  charter. 

396.  No  company  organized  under  this  act  shall  purchase,  hold,  or  convey  any 
real  estate,  save  for  the  purposes  and  in  the  manner  herein  set  forth,  to-wit: 
Fird — Such. as  shall  be  r^qui^te  for  its  convpi^ienjb  aocQrppiQ<lntio;),|n  the  traiisap^ioi^ 
of  its  business.  Second — ^Such  as  shall  have  been  mortgaj^ed  to  it  in  good  fait n  by 
way  of  security  for  loans  previously  contracted  or  for  money  due ;  or,  Third — Such 
as  shall  have  been  conveyed  to  it  in  satisfaction  of  debts  previously  contracted  in 
the  Intimate  business  of  the  company  or  for  money  due;  or.  Fourth — Such  as 
shall  have  been  purchased  at  sales  or  upon  judgments,  decrees,  or  mortgages  ob- 
tained or  made  for  such  debts.  And  it  shall  not  be  lawful  for  any  such  company 
to  purchase,  hold,  or  convey  real  estate  in  any  other  case,  or  for  any  other  purpose, 
or  acquired  in  any  other  manner,  except  that  it  may  convey  real  estate  whicli  shall 
be  found  in  the  course  of  its  business  not  necessary  for  its  convenient  accommoda- 
tion in  the  transaction  thereof;  and  all  such  last  mentioned  real  estate  shall  be  sold 
and  conveyed  within  three  years  ^after  the  same  shall  have  been  deemed  by  the 
auditor  of  state  unnecessary  for  such  accommodation,  unless  the  company  shall  pro- 
core  a  certificate  from  the  said  auditor  that  the  interest  of  said  company  will  mate- 
rially suffer  by  a  forced  sale,  in  which  event  the  sale  may  be  postponed  for  such  a 
period  as  the  said  auditor  shall  direct  in  said  certificate. 

397.  All  notes  deposited  with  any  mutual  insurance  company,  at  the  time  of  its 
organization,  as  provided  for  in  section  three  hereof  [383],  shall  remain  as  security 
fi)r  all  losses  and  claims,  until  the  accumulation  of  the  profits  invented  as  required  by 
thesixth  section  of  this  act  [386]  shall  equal  the  amount  of  cash  capital  required  to  be 
possessed  by  stock  companies  organized  under  this  act,  the  liability  of  each  note 
decreasing  proportionately  as  the  profits  are  accumulated;  but  any  note  which  may- 
have  been  deposited  with  any  mutual  insura|ice  company,  subsequent  to  its  organi- 
zation, in  addition  to  the  cash  premiums,  or  any  insurance  effected  with  such  com- 

Kny,may,at  the  expiration  of  the  time  of  such  insurance,  or  upon  the  cancellation 
^  the  company  of  the  policy,  be  relinquished,  and  given  up  to  the  maker  thereof, 
or  his  legal  representatives,  upon  his  paying  his  proportion  of  losses  and  expenses 
which  may  have  accrued  thereon  during  such  term.  The  directors  or  trustees  of 
any  such  company  shall  have  the  right  to  determine  the  amount  of  the  note  to  be 
given,  in  addition  to  the  cash  premiums,  by  any  person  insured  in  such  company; 
and  every  person  effecting  insurance  in  any  mutual  company,  and  also  their  heirs, 
executors,  administrators,  and  assigns,  continuing  to  be  so  insured,  shall  thereby 
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become  members  of  said  company  during  the  period  of  insurance,  and  shall  be 
bound  to  pay  for  losses  and  such  necessary  expense  as  aforesaid  accruine:  to  said 
company,  in  proportion  to  the  amount  of  his  or  their  deposit  note  or  notes ;  Providedj 
That  any  person  insured  in  any  mutual  company,  except  in  the  case  of  notes  required 
by  this  act  to  be  deposited  at  the  time  of  its  organization,  may  at  any  time  return  the 
policy  for  cancellation,  and  upon  the  payment  of  the  amount  due  at  such  time  upon 
his  premium  note,  shall  be  discharged  from  further  liability  thereon. 

398.  The  directors  shall,  as  often  as  they  deem  necessary,  after  receiving  notice 
of  any  loss  or  damage,  settle  and  determine  the  sums  to  be  paid«  by  the  several 
members  thereof,  as  their  respective  portions  of  such  loBS,  and  publish  the  same  in 
such  manner  as  they  shall  deem  proper,  or  the  by-laws  shall  have  prescribed;  bat 
the  sum  to  be  paid  by  each  member  shall  always  be  in  proportion  to  the  original 
amount  of  his  deposit  note  or  notes,  and  shall  be  paid  to  the  officers  of  the  com- 
pany within  thirty  days  after  the  publication  of  said  notice;  and  if  any  member 
shall,  for  the  space  of  thirty  days  after  personal  demand,  or  by  letter,  for  payment 
shajl^  have  been  made,  neglect,  or  refuse,  to  pay  the  sum  assessed  upon  him  as  his 
proportion  of  any  loss  aforesaid,  the  directors  may  sue  for  and  recover  the  whole 
amount  of  his  deposit  note  or  notes,  with  costs  of  suit;  but  execution  shall  issue  for 
assessments  and  costs  as  they  accrue  only,  and  every  such  execution  shall  be  ac- 
companied by  a  list  of  losses  for  which  the  assessment  was  made;  if  the  whole  amount 
of  deposit  notes  shall  be  insufficient  to  pay  the  loss  occasioned,  the  sufferers  insured 
by  the  said  company  shall  receive,  toward  making  good  their  respective  losses,  a  pro- 
portionate share  of  the  whole  amount  of  said  notes,  according  to  the  sums  to  them 
respectively  insured;  but  no  miember  shall  ever  be  required  to  pay  for  any  loss  more 
than  the  whole  amount  of  his  deposit  note  or  notes. 

899.  Every  insurance  company  hereinafter  organized  as  provided  in  this  act, 
shall,  if  it  be  a  mutual  company,  embody  the  word  "  mutual''  in  its  title,  whicli 
shall  appear  u[)on  the  first  page  of  every  policy  and  renewal  receipt;  and  every 
company  doing  business  as  a  cash  stock  company  shall,  upon  the  face  of  its  policies, 
express  in  some  suitable  manner  that  such  policies  were  issued  by  stock  companies. 

400.  It  shall  be  the  duty  of.  the  president  or  of  the  vice  president  and  secretary 
of  each  company  organized  under  this  act,  or  incorporated  under  any  law  of  this  state, 
or  doing  business  in  this  state,  annually,  on  the  first  day  of  January  of  each  year, 
or  within  thirty  days  thereafter,  to  prepare  under  oath  and  deposit  in  the  office  of 
the  auditor  of  state  a  full,  true,  and  complete  statement  of  the  condition  of  such 
company  on  the  last  day  of  the  month  preceding  that  in  which  such  statement  is 
filed,  which  last  statement  shall  exhibit  the  following  items  and  facts  in  the  following 
form,  viz. :  First — The  amount  of  capital  stock  of  the  company.  Second — ^The 
names  of  the  officers.  Third — ^The  name  of  the  company,  and  where^  located. 
Fourth — ^The  amount  of  capital  stock  paid  up.  Fifth — The  property  or  assets  held 
by  the  company,  specifying  the  value  as  near  as  may  be  of  the  real  estate  owned  by 
such  company.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the  credit 
of  the  company,  and  in  what  bank  the  same  is  deposited.  The  amount  of  cash  in 
the  hands  of  agents,  and  in  course  of  transmission.  The  amount  of  loans  secured 
by  first  mortgages  on  real  estate,  with  the  rate  of  interest  thereon,  specifying  the 
location  of  such  real  estate,  and  its  assessed  valuation.  The  amount  of  all  other 
bonds  and  loans,  and  how  secured,  with  the  rate  of  interest  thereon.  The  amount 
due  the  company  on  which  judgment  has  been  obtained.  The  amount  of  stocks  of 
this  state,  of  the  United  States,  of  any  incorporated  city  of  this  state,  and  of  any 
other  stock  owned  by  the  company,  specifying  the  amount,  numbers  of  shares,  and 
par  and  market  value  of  each  kind  of  stock.     The  amount  of  stock  held  by  such 
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comiiaDy  as  collateral  security  for  loans^  with  amount  loaned  on  each  kind  of  stocky 
its  par  and  market  value.  The  amount  of  assessments  on  stock  and  premium  notes, 
paid  and  unpaid.  The  amount  of  interest  actually  due  and  unpaid.  All  other 
securities  and  their  value.  The  amount  for  which  premium  notes  have  been  given, 
on  which  policies  have  been  issued.  Sixth — The  liabilities  of  such  company,  speci- 
fying the  losses  adjusted  and  due.  Losses  adjusted  afad  not  due.  Losses  unadjusted. 
Losses  in 'suspense,  and  the  cause  thereof.  Losses  resisted  and  in  litigation.  Divi- 
dends, either  in  scrip  or  cash,  specifying  the  amount  of  each  declared,  but  not  due. 
Dividends  declared  and  due.  The  amount  required  to  reinsure  all  outstanding  risks 
on  the  basis  of  forty  per  cent  of  the  premium  on  all  unexpired  risks.  The  amount 
doe  banks  or  other  creditors.  The  amount  of  money  borrowed  and  the  security 
therefor.  All  other  claims  against  the  company.  Seventh — The  income  of  the 
company  during  the  previous  year,  specifying  the  amount  received  for  premiums 
exclasive  of  premium  notes  ;  the  amount  of  premium  notes  received;  the  amount 
received  for  interest;  the  amount  received  for  assessment  calls  on  stock  or  notes,  or 
premium  notes.  The  amount  received  from  all  other  sources.  Eighth — The  ex- 
penditures during  the  preceding  year,  specifying  the  amount  of  losses  paid  during 
said  term,  stating  how  much  of  the  same  accrued  prior  and  how  much  subsequent  to> 
the  date  of  the  preceding  statement,  and  the  amount  at  which  losses  were  estimated 
in  such  preceding  statement.  The  amount  j)aid  for  dividends.  The  amount  paid 
[for]  commissions,  salaries,  expenses,  and  other  charges  of  agents,  clerks,  and  other 
employees.  The  amount  paid  for  salaries,  fees,  and  other  charges  of  offices  and 
directors.  The  amount  paid  for  local,  state,  national  internal  revenue,  and  other 
taxes  and  duties.  The  amount  paid  for  all  other  expenses,  expenditures,  including 
printing,  stationery,  rents,  furniture,  etc.  Ninth^ — The  largest  amount  insured  in 
any  one  risk.  Tenth — The  amount  of  risks  written  during  the  year  then  ending. 
Bieventh — The  amount  of  risks  in  force  having  less  than  one  year  to  run.  Twelfth 
—The  amount  of  risks  in  force  having  more  than  one  and  not  over  three  years  to 
nm.  Thirteenth — The  amount  of  risks  having  more  than  three  years  to  run.  Fcmr- 
Uenih — The  following  questions  must  be  answered,  viz :  Are  dividends  declared  od 
premiums  received  for  risks  not  terminated?  The  auditor  of  state  shall  withhold 
the  certificate  of  authority  from  any  such  company  n^lecting  or  failing  to  comply 
with  the  provisions  of  this  section. 

Applies  to  foreign  companies.  Auditor's  action  cannot  be  controlled  by  mandamus  nnleas 
th«e  is  a  willfnl  neglect  of  duty.    25,  842  (41  N.  W.,  953), 

401.  The  auditor  of  state  is  hereby  authorized  and  empowered  to  address  any 
inquiries  to  any  insurance  company  in  relation  to  its  doings  and  condition^  or  any 
other  matter  connected  with  its  transactions  which  he  may  deem  necessary  for  the 
poblic  goody  or  for  a  proper  discharge  of  his  dutes ;  and  it  shall  be  the  duty  of  any 
company  so  addressed  to  promptly  reply  in  writing  thereto. 

402.  The  statement  of  any  company,  the  capital  of  which  is  composed  in  whole 
or  in  part  of  notes,  shaP,  in  addition  to  the  foregoing,  exhibit  the  amount  of  notes 
originally  forming  the  capital,  and  also  what  proportion  of  said  notes  are  still 
held  by  such  company  and  considered  capital. 

403.  It  shall  not  be  lawful  for  any  insurance  company,  association,  or  partner- 
ship, organized  or  associated  for  any  of  the  purposes  specified  in  this  act,  incorpo- 
rated by  or  organized  under  the  laws  of  any  other  state  of  the  United  States,  or 
any  foreign  government,  directly  or  indirectly,  to  take  risks  or  transact  iiny  busi- 
ness of  insurance  in  this  state,  unless  possessed  of  two  hundred  thousand  dollars  of 
actual  paid  up  capital,  exclusive  of  any  assets  of  any  such  company  as  shall  be 
deposited  in  any  other  states  or  territories  for  the  special  benefit  or  sttcurity  of  the 
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insured  therein.  Any  such  company  desiring  to  transact  any  such  business  as 
aforesaid,  by  an  agent  or  agents  in  this  state,  shall  appoint  one  attorney  in  each 
county  in  which  agencies  are  established,  resident  at  the  county  seat,  and  shall  file 
with  the  auditor  of  state  a  written  instrument,  duly  signed  and  sealed,  authorizing 
such  attorney  of  such  company  to  acknowledge  service  of  process  for  and  in  behalf 
of  such  company  in  this  state,  consenting  that  such  service  of  process,  mesne  or  final, 
upon  such  attorney  shall  be  taken  and  held  as  valid -as  if  served  upon  the  company 
according  to  the  laws  of  this  state  or  any  other  state,  and  waiving  all  claim  or 
right  of  error  by  reason  of  such  acknowledgment  or  service,  and  also  a  certified 
copy  of  their  charter  or  deed  of  settlement,  together  with  a  statement  under  the 
oath  of  the  president  or  vice-president,  or  other  chief  oflSoer,  and  the  secretary  of 
the  company  for  which  they  may  act,  stating  the  name  of  the  company  and  the 
place  where  located,  the  amount  of  its  capital,  with  a  detailed  statement  of  the  fitcts 
and  items  as  required  from  companies  organized  under  the  laws  of  this  state  as  per 
section  twenty  hereof  [400].  Such  statement  shall  also  show  to  the  full  satisfaction 
of  the  auditor  of  state  that  said  company  has  deposited,  in  some  one  of  the  United 
States  or  territories,  a  sum  not  less  than  twenty-five  thousand  dollars,  for  the  special 
benefit  or  security  of  the  insured  therein,  and  shall  file  also  a  copy  of  the  last 
annual  report,  if  any,  made  under  any  law  of  the  state  by  which  such  company  was 
incorporated;  and  no  agent  shall  be  allowed  to  transact  business  for  any  company 
whose  capital  is  impair^  by  the  liabilities,  as  stated  in  section  twenty  of  this  act,  to 
the  extent  of  twenty  per  cent  thereof,  while  such  deficiency  shall  continue. 

404.  It  shall  not  be  lawful  for  any  agent  or  agents  or  individual  to  act  for  any 
insurance  company  or  companies  referred  to  in  this  act,  directly  or  indirectly,  in 
taking  risks  or  transacting  business  of  insurance  in  this  state,  without  procuring 
from  the  auditor  of  state  a  certificate  of  authority  stating  that  such  company 
has  complied  with  all  the  requisitions  of  this  act. 

405.  The  statements  and  evidences  of  investments  required  of  foreign  compa- 
nies as  above  shall  be  renewed  annually  in  such  manner  and  form  as  required  by 
this  act  and  as  said  auditor  may  direct,  with  any  additional  statement  of  the  amount 
of  the  losses  incurred  or  premiums  received  in  this  state  during  the  preceding  period, 
so  long  as  such  agency  continues  ;  and  the  said  auditor,  on  being  satisfied  that  the 
capital,  securities,  and  investments  remain  secure  as  hereimbefore  provided,  shall 
furnish  a  renewal  of  his  certificate  as  aforesaid. 

406.  Every  insurance  company  organized  under  the  laws  of  or  doing  busi- 
ness in  this  state  shall  conform  to  all  the  provisions  of  this  act,  applicable  thereto, 
on  or  before  the  first  day  of  April,  1873;  and,  when  necessary,  any  existing  com- 
pany shall  change  its  charter  and  by-laws  so  as  to  conform  thereto,  by  a  vote  of  a 
majority  of  its  board  of  directors ;  and  any  president,  secretary,  or  other  oflScer  of 
any  company  organized  under  the  laws  of  Nebraska,  or  any  officer  or  person  doing 
business  or  attempting  to  do  business  in  this  state  for  any  insurance  company  organ- 
ized without  this  state,  failing  to  comply  with  any  of  the  requirements  of  this  act, 
or  violating  any  of  the  provisions  thereof,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  in  a  sum  not  exceeding  one 
thousand  dollars  and  be  imprisoned  in  the  county  jail  for  a  period  of  not  less  than 
thirty  days,  nor  more  than  six  mouths.  * 

407.  Every  agent  of  any  insurance  company  shall,  in  all  advertisements  of 
such  agency,  publish  the  location  of  the  company,  giving  the  name  of  the  city, 
town,  or  village  in  which  the  company  is  located,  and  the  state  or  government  under 
the  laws  of  which  it  is  organized.  The  term  agent  or  agents  used  in  the  foregoing 
sections  shall  include  an  acknowledged  agent  or  surveyor,  or  any  other  person  or 
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persons  who  shall  in  any  manner,  directly  or  indirectly,  transact  or  aid  in  transact- 
iag  the  insurance  business  of  any  insurance  company  not  incorporated  by  the  laws 
of  this  state.  The  provisions  of  the  foregoing  sections  relative  to  foreign  compa- 
nies shall  apply  to  all  such  companies,  partnerships,  associations,  or  individuals, 
whether  incorporated  or  not;  Provided^  That  none  of  the  provisions  of  this  clause 
shall  be  deemed  operative  in  regard  to  insurance  upon  goods  or  merchandise  in 
transitu, 

408.  It  shall  be  the  duty  of  the  auditor  of  the  state,  whenever  he  shall  deem 
it  expedient  so  to  do,  in  his  judgment,  to  appoint  one  or  more  persons,  not  officers, 
agents,  or  stockholders  of  any  insurance  company  doing  business  in  this  state,  to 
examine  into  the  affairs  and  condition  of  any  insurance  company  incorporated  or 
doing  business  in  this  state,  or  to  make  such  examinatioil  himself;  and  it  shall  be 
the  duty  of  the  officers  or  agents  of  such  company  or  companies  to  cause  their  books 
to  be  opened  for  the  inspection  of  the  auditor  or  the  person  or  persons  so  appointed, 
and  otherwise  facilitate  such  examination  so  far  as  may  be  in  their  power  so  to  do ; 
and  for  the  purpose  of  arriving  at  the  truth  in  such  cases,  the  auditor,  or  person  or 
persons  so  appointed  by  him,  shall  have  power  to  examine,  under  oath,  the  officers 
or  agents  of  any  company  or  others,  if  necessary,  relative  to  the  business  and  condi- 
tion of  said  company;  and  whenever  the  auditor  shall  deem  it  best  for  the  interest 
of  the  public  so  to  do,  he  shall  publish  the  result  of  such  investigation  in  one  or  more 
papers  of  this  state ;  and  whenever  it  shall  appear  to  the  said  auditor,  from  such 
examination,  that  the  assets  and  funds  of  any  company  incorporated  in  this  state 
are  reduced  or  impaired  by  the  liabilities  of  said  company,  as  described  under  the 
head  of  liabilities  in  the  statement  required  by  this  act,  more  than  twenty  per  cent 
below  the  paid  up  capital  stock  required  by  this  act,  may  direct  the  officers  thereof 
to  require  the  stockholders  to  pay  in  the  amount  of  such  deficiency  within  such  a 
|>eriod  as  he  may  designate  in  such  requisition ;  or  he  shall  communicate  the  fact  to 
the  attorney  of  state,  whose  duty  it  shall  then  become  to  apply  to  the  district  court, 
or,  if  in  vacation,  to  one  of  the  judges  thereof,  for  an  order  I'equiring  said  company 
to  show  cause  why  their  business  should  not  be  closed,  and  the  court  or  judge,  as 
the  case  may  be,  shall  thereupon  proceed  to  hear  the  allegations  and  proofs  of  the 
respective  parties;  and  in  case  it  shall  appear  to  tiie  satisfaction  of  said  court  or 
jodge  that  the  assets  and  funds  of  said  company  are  not  sufficient  as  aforesaid,  or 
that  the  interest  of  the  public  require  it,  the  said  court  or  judge  shall  decree  a  dis- 
solution of  said  company,  and  a  distribution  of  its  effects;  the  said  court  or  judge 
shall  have  the  power  to  refer  the  application  of  the  attorney  of  state  to  a  referee,  to 
inquire  into  and  report  upon  the  facts  stated  herein. 

409.  Anv  company  receiving  the  aforesaid  requisition  from  the  said  auditor 
shall  forthwith  call  upon  its  stockholders  for  such  amounts  as  will  make  its  paid 
op  capital  equal  to  the  amount  filed  by  this  act,  or  the  charter  of  said  company;  and 
in  case  any  stockholder  shall  refuse  or  neglect  to  pay  the  amount  so  called  for,  after 
notice  personally  given,  or  by  advertisement,  in  such  time  and  manner  as  said  aud- 
itor shall  approve,  and  it  shall  be  lawful  for  the  said  company  to  require  the  return 
of  the  original  certificate  of  stock  held  by  such  stockholder,  and  in  lieu  thereof,  to 
issue  new  certificates  for  such  number  of  shares  as  such  stockholders  may  be  entitled 
to,  in  the  proportfon  that  the  ascertained  value  of  the  funds  of  the  said  company 
may  be  found  to  bear  to  the  original  capital  of  the  said  company,  the  value  of  such 
shares  for  which  new  certificate  shall  be  issued  to  be  ascertained  under  the  direction 
of  the  said  auditor,  the  company  paying  for  the  fractional  parts  of  shares.  And  it 
shall  be  lawful  for  the  directors  of  such  company  to  create  new  StOCk,  and  dispose 
of  the  same,  and  to  issue  new  certificates  therefor,  to  an  amount  sufficient  to  make 
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up  the  original  capital  of  the  company;  and  in  the  event  of  any  additional  losses^ 
accruing  upon  new  risks  taken  upon  expiration  of  the  period  limited  by  the  auditor^ 
in  the  aforesaid  requisition  for  the  filling  up  of  the  deficiency  in  the  capital  of  such 
company,  and  before  said  deficiency  shaJl  have  been  made  up,  the  directors  shall  be 
individually  liable  to  the  extent  thereof. 

410.  If,  upon  such  examination,  it  shall  appear  to  the  said  auditor  that  the  as- 
sets of  any  company  chartered  upon  the  plan  of  mutual  insurance  under  this  act 
are  insufficient  to  justify  the  continuance  of  such  company  in  business,  it  shall  be 
his  duty  to  proceed  in  relation  to  such  company  in  the  same  manner  as  is  herein  re- 
quired in  regard  to  joint  stock  companies;  and  the  trustees  or  directors  of  such  com- 
pany are  hereby  made  personally  liable  for  any  losses  which  may  be  sustained  upon 
risks  taken  after  the  expiration  of  the  period  limited  by  the  said  auditor  for  filling 
up  the  deficiency  in  the  capital,  and  before  such  deficiency  shall  have  been  made 
up;  any  transfer  of  the  stock  of  any  company  organized  under  this  act,  made  dur- 
ing the  pending  of  any  investigation  required  above,  shall  not  release  the  party 
making  the  transfer  from  his  liability  for  losses  which  may  have  accrued  previous 
to  such  transfer. 

411.  The  auditor  of  state  shall  be  authorized  to  examine  into  the  condition 
and  affairs  of  any  insurance  company,  as  provided  for  in  this  act,  doing  business  in  this 
state,  not  organized  under  the  laws  of  this  state,  or  cause  such  examination  to  be 
made  by  some  person  or  persons  appointed  by  him,  having  no  interest  in  any  insur- 
ance company;  and  whenever  it  shall  appear  to  the  satisfaction  of  said  auditor  that 
the  affairs  of  any  such  company  are  in  an  unsound  condition,  he  shall  revoke  the 
certificate  granted  in  behalf  of  such  company,  and  shall  cause  the  notification  thereof 
to  be  published  in  some  newspaper  in  general  circulation,  published  at  the  state  capi- 
tal ;  and  the  agent  or  agents  of  such  company  are,  after  such  notice,  requested  to 
discontinue  the  issuing  of  any  new  policies,  or  the  renewal  of  any  previously  issued. 

412.  There  shall  be  paid  by  every  company,  association,  person  or  persons, 
agent  or  agents,  to  whom  this  act  shall  apply,  the  following  fees:  For  examination 
and  filing  of  the  first  application  of  any  company,  and  issuing  of  the  certificate  of 
license  thereon,  fifty  dollars,  which  shall  go  to  the  auditor;  for  filing  each  annual 
statement  herein  required,  twenty  dollars;  for  each  certificate  of  authority,  two  dol- 
lars; for  every  copy  of  paper  filed  as  herein  provided,  the  sum  of  ten  cents  per  folio, 
and  fifty  cents  for  certifying  the  same  and  affixing  the  seal  of  office  thereto;  all  of 
which  fees  shall  be  paid  to  the  officer  required  to  perform  the  duties. 

Anditor  most  account  for  aU  fees.     12,  176  (10  N.  W.,  703). 

413.  Whenever  the  existing  or  future  laws  of  any  other  state  of  the  United 
States  shall  require  of  insurance  companies  incorporated  by  or  organized  under  the 
laws  of  this  state,  having  agencies  in  such  other  state,  or  of  the  agents  thereof,  any 
deposit  of  securities  in  such  state,  for  the  protection  of  policy-holders,  or  other- 
wise, or  any  payment  for  taxes,  fines,  penalties,  certificates  of  authority,  license-fees, 
or  otherwise  greater  than  the  amount  required  for  such  purposes,  from  similar  com- 
panies of  other  states,  by  the  then  existing  laws  of  this  state,  then,  and  in  every 
such  case,  all  companies  of  states  establishing,  or  having  therefore  established,  an 
agency  or  agencies  in  this  state  shall  be  and  are  hereby  required  to  make  the  same 
deposit,  for  a  like  purpose,  with  the  auditor  of  this  state,  and  to  pay  said  auditor 
for  taxes,  fines,  penalties,  certificates  of  authority,  license  fees,  or .  other  wise,  an 
amount  equal  to  the  amount  of  such  charges  and  payments  imposed  upon  or  re- 
quired by  the  laws  of  such  state  of  the  companies  of  this  state,  or  the  agents 
tnereof. 

414.  It  shall  be  the  duty  of  every  insurance  company  of  the  kind  provided  in 
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this  act,  doing  business  in  this  state^  organized  under  the  laws  of  this  state  or  any  :^ 

other  state  or  country,  to  publish  once,  annually,  in  two  newspapers  of  general  cir- 
culation, one  of  which  newspapers  shall  be  published  at  the  capital  of  the  state  (and 
in  case  of  companies  oi^nized  in  the  state  of  Nebraska,  one  of  which  shall  be  pub- 
lished in  the  county  where  the  principal  office  is  located),  a  certificate  from  the  ' 
auditor  of  state  that  sqch  company  has  in  all  respects  complied  with  the  laws  of 
this  state  relating  to  insurance.                                                                                              : 

415.  The  necessary  expenditures  of  any  examination  made  or  ordered  to  be 
made  by  the  auditor  of  the  state,  under  tnis  act,  shall  be  certified  to  by  him  and 
paid  on  his  requisition  by  the  company  which  is  the  subject  of  such  examination; 
Provided,  That  the  auditor  of  state  shall  have  the  power,  upon  receiving  informa- 
tion that  the  capital  of  any  company  is  impaired,  to  call  upon  any  such  company 
for  a  full  statement  of  its  condition,  and  in  event  of  refusal  or  neglect  of  any  com- 
pany to  answer  the  requisition  of  the  auditor  as  aforesaid,  he  shall  proceed  to  make 
the  examination  required  by  this  act,  and  to  take  the  necessary  action  to  terminate 
the  business  of  said  company  in  this  state. 

416.  It  shall  be  the  duty  of  the  auditor  of  state  to  cause  to  be  prepared  and 
furnished  to  each  of  the  companies  organized  under  the  laws  of  this  state,  and  to 
attorneys  or  agents  of  companies  incorporated  by  other  states  and  foreign  govern- 
ments, who  may  apply  for  the  same,  printed  forms  of  statements  required  by  this 
act,  and  he  may  from  time  to  time  make  such  changes  in  the  form  of  these  state- 
ments as  shall  seem  to  him  best  adapted  to  elicit  from  the  companies  a  true  exhibit 
of  their  condition  in  respect  to  the  several  points  hereinbefore  enumerated. 

417.  It  shall  be  the  duty  of  the  auditor  of  state  to  cause  the  information  con- 
tabed  in  the  statements  required  of  the  companies  organized  in  this  state  to  be  ar- 
nmged  in  tabular  form,  and  prepare  the  same  in  a  single  document  for  printing, 
and  submit  the  same  to  the  legislature  as  a  portion  of  his  r^ular  report  to  that 
body. 

418.  It  shall  not  be  lawful  for  any  company  organized  upon  the  mutual 
plan  to  do  business  and  take  risks  upon  the  stock  plan,  neither  for  a  company 
organized  as  a  stock  company  to  do  business  upon  the  plan  of  a  mutual  insurance 
company. 

419.  Nothing  in  this  act  shall  be  so  construed  as  to  prevent  any  number  of 
persons  from  making  mutual  pledges  and  giving  valid  obligations  to  each  other 
for  their  own  insurance  from  loss  by  tire,  lightning,  tornadoes,  cyclones,  wind  storms, 
haU,  or  death ;  but  such  association  of  persons  shall  in  no  case  insure  any  property 
not  owned  by  one  of  their  number,  and  no  life  except  that  of  their  own  number,  nor 
shall  the  provisions  of  this  act  be  applicable  to  such  associations,  or  companies ; 
Promdedy  Such  associations  or  companies  shall  receive  no  premiums,  make  no  divi- 
dends, or  pay  in  any  case  more  than  two  (2)  dollars  per  day  to  any  of  their  officers 
for  compensation,  and  then  only  when  actually  employed  for  the  association  or  com- 
pany, nor  shall  they  hire  any  agents  or  solicitors;  Provided  further^  That  no  such 
company  or  associations  shall  ever  make  any  levies  or  collect  any  money  from  its 
members  except  to  pay  for  losses  on  property  or  lives  insured^  and  such  expenses  as 
are  herein  provided  for. 

Amended  1883,  i^  236;  1889,  p.  426. 

n.   STATEMENT  TO  AUDITOR,  ETa 
tiecs.  420  to  433  formed  sees.  1  to  14,  ch.  25,  R.  S.  1866,  p.  187. 

420.  It  shall  be  the  duty  of  each  and  every  insurance  company  incorporated 
under  the  laws  of  this  state  to  file  with  the  auditor  of  the  state  a  full  and  specific 
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statement  of  the  amount  of  cash  paid  in  upon  said  stock ;  the  amount  of  stock 
not  paid  for  in  cash ;  the  amount  secured  by  mortgages  or  pledges  of  real  estate ; 
the  names  and  residences  of  the  stockholders  in  said  company,  with  the  amount  of 
stock  owned  or  held  set  opposite  the  name  of  each,  and  if  not  all  paid  up  in  cash, 
the  amouut  unsecured  and  the  amount  secured,  specifying  whether  by  real  or  per- 
sonal security,  also  set  opposite  the  name  of  each ;  the  names  of  all  the  officers 
and  agents  of  the  company  wherever  l^iding ;  the  amount  of  policies  issued  by 
and  outstanding  against  the  company,  at  the  date  of  said  report;  the  amount  of 
premiums  received  by  said  company  during  the  preceding  six  months;  the  amount 
of  cash  on  hand ;  the  amouut  of  bills  payable  and  receivable  at  the  date  of  said 
statement ;  the  amount  of  real  estate  owned  by  said  company,  where  held  and  owned, 
and  in  what  manner  said  real  estate  became  vested  in  said  company  which  report 
and  statement  shall  be  verified  by  the  oath  of  the  president  and  secretary  of  the 
company. 

421.  It  shall  be  the  duty  of  every  insuraQce  company  now  created,  or  that  may 
hereafter  be  created,  under  the  laws  of  this  state,  to  file  a  semi-annual  State- 
ment of  the  aflairs  of  said  company,  with  the  auditor  of  the  state,  on  the  first  day 
of  January  and  July  in  each  year,  which  statement  shall  be  verified  by  the  oath  of 
the  secretary  of  the  company.  Such  statement  shall  contain :  First — The  name 
and  locality  of  the  company.  Second — The  amount  of  capital  stock  of  said  com- 
pany. Third — The  amount  of  its  capital  stock  paid  up.  Fourth — The  assets  of 
the  company,  including — I.  The  amount  of  cash  on  hand.  II.  The  amount  of 
cash  in  hands  of  agents.  III.  The  real  estate  unincumbered.  IV.  The  bonds 
and  notes  of  the  company,  and  how  they  are  secured,  with  the  rates  of  interest 
thereon,  and  whether  given  in  payment  of  stock  subscription,  or  for  bona  fide  loans. 
V.  Debts  of  the  company  secured  by  mortgage.  VI.  Debts  otherwise  secured. 
VII.  Debts  for  premiums.  VIII.  All  other  securities.  Fifth — The  amount  of  lia- 
bilities due  or  not  due  to  banks  or  other  creditors  by  the  company.  Sixth — Losses 
adJMsted  and  due.  Seventh — Losses  adjusted  and  not  due.  Eighth — Losses  unad- 
justed. Ninth — Losses  in  suspense.  Tenth — ^All  other  claims  against  the  company. 
Eleoenth — The  greatest  amount  insured  by  any  one  risk.  And  the  auditor  shall 
cause  a  brief  abstract  of  such  statement  to  be  published  in  at  least  one  newspaper  at 
the  capital  of  the  state,  and  such  company  shall  pay  for  said  publication. 

422.  A  fitilure  to  comply  with  the  provisions  of  the  two  preceding  sections 
shall  subject  the  president  and  secretary  of  any  company,  each,  individually,  to  the 
penalty  of  one  hundred  dollars,  to  be  recovered  in  an  action  at  law  in  the  name 
of  any  citizen  of  the  state,  one-half  of  the  same  to  the  use  of  the  state,  and  the  other 
moiety  to  the  use  of  the  informer. 

423.  It  is  declared  unlawful  for  any  insurance  company  in  this  state  to  pur- 
chase or  hold  any  real  estate  save  what  shall  be  necessary  for  the  transaction  of 
its  legitimate  business  of  insurance;  and  deeds  and  conveyances  to  said  company 
for  any  other  purpases  are  hereby  declared  to  be  void. 

424.  It  shall  not  be  lawful  for  any  agent  or  agents  of  any  insurance  company 
incorporated  by  any  other  state  or  territory,  directly  or  indirectly,  to  take  risks  or 
transact  any  business  of  insurance  in  this  state  without  first  procuring  a  certificate 
from  the  auditor  of  the  state;  and  before  obtaining  such  certificate,  such  agent  or 
agents  shall  furnish  the  auditor  with  a  statement,  under  the  oath  of  the  president  or 
secretary  of  the  company  for  which  he  or  they  may  act,  which  statement  shall  show : 
First — The  name  and  locality  of  the  comi)any.  Second — The  amount  of  its  capital 
stock.  Third — The  amount  of  its  capital  stock  paid  up.  Fourth — The  assets  of 
the  company,  including — I.    The  amouut  of  cash  on  hand  and  in  the  hands  of 
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ageDts  and  other  persons.  II.  The  real  estate  unincumbered.  III.  The  lands 
owned  by  the  company,  and  how  they  are  secured,  with  the  rate  of  interest  thereon. 
rV.  The  debts  of  the  company  secured  by  mortgage.  V.  Debts  otherwise  secured, 
VI.  Debts  for  premiums.  VII.  All  other  securities.  Fifth — ^The  amount  of  lia- 
bilities due  or  not  due  to  banks  or  other  creditors  by  the  company.  Sixth — Losses 
adjusted  and  due.  Seventh — Losses  adjusted  and  not  due.  Eighth — Losses  unad- 
justed. Ninth — Losses  in  suspense,  waiting  for  further  proof.  Tenth — All  other 
claims  against  tlie  company.  Eleventh — The  greatest  amount  insured  by  any  one 
risk.  Twelfth — The  greatest  amount  allowed  by  the  rules  of  the  company  to  be  in- 
sured in  any  one  city,  town,  or  village.  Thirteenth — The  greatest  amount  allowed 
to  be  insured  in  any  one  block.  Fourteenth — The  act  of  incorporation  of  such  com* 
pany.  Which  statement  shall  be  filed  in  the  office  of  said  auditor,  together  with 
a  written  instrument  under  the  seal  of  the  company,  signed  by  the  president  and 
secretary,  authorizing  such  agent  to  acknowledge  service,  consenting  that 
service  of  process  upon  such  agent  shall  be  taken  and  held  to  be  as  valid  as  if 
served  upon  the  company,  according  to  the  laws  of  the  state,  or  any  state  or  terri- 
tory, and  waiving  all  claims  of  errors  by  reason  of  such  service;  and  no  insuranoe 
company,  or  agents  of  any  insurance  company,  incorporated  by  any  other  state  or 
territory,  shall  transact  any  business  of  insurance  in  this  state,  unless  such  company 
b  possessed  of  at  least  one  hundred  thousand  dollars  of  actual  capital,  invested  in 
stocks  of  at  least  par  value,  or -in  bonds  or  mortgages  on  real  estate  worth  double 
the  amount  for  which  the  same  is  mortgaged ;  and  upon  filing  the  aforesaid  state- 
ment and  instrument  with  the  auditor  of  the  state,  and  furnishing  him  with  satis- 
&ctory  evidence  of  such  instrument,  as  aforesaid,  it  shall  be  the  duty  of  said  auditor 
to  issue  a  certificate  thereof,  with  authority  to  transact  business  of  insurance,  to  the 
agent  or  agents  applying  for  the  same;  and  the  auditor  may  demand  and  receive 
two  dollars  for  every  such  certificate,  to  be  paid  by  the  company. 

425.  It  shall  be  unlawful  for  any  incorporated  company,  or  association,  partner- 
ship, firm,  or  individual,  or  any  member,  or  agent  or  agents  thereof,  or  for  any 
agent  or  agents  of  any  company  incorporated  by  any  foreign  government,  other 
than  a  state  of  this  Union,  to  transact  any  business  of  insurance  in  this  state  with- 
out procuring  a  certificate  of  authority  from  the  auditor  of  this  state ;  such  com- 
pany, association,  partnership,  firm,  or  individual,  or  any  agent  or  agents  thereof, 
having  first  filed,  under  oath,  in  the  office  of  said  auditor,  a  statement  setting 
forth  the  charter  or  act  of  incorporation  of  any  and  every  such  incorporated  com- 
pany^ and  the  by-laws,  copartnership  agreement,  and  articles  of  association  of  any 
and  every  such  unincorporated  company,  association,  partnership,  or  firm,  and  the 
name  and  residence  of  such  individual  and  the  name  and  residence  of  the  members 
of  every  such  partnership  or  firm :  and  the  matters  required  to  be  specified  by 
the  provisions  of  this  chapter,  and  the  written  authority  therein  mentioned ;  and 
furnish  evidence,  to  the  satisfaction  of  the  auditor  of  the  state,  that  said  company 
has  invested  in  stocks  of  some  one  or  more  of  the  states  of  this  Union,  or  of  the 
United  Stat^,  the  amount  of  one  hundred  thousand  dollars,  and  that  such  stocks 
are  held  bycitizens  of  the  United  States,  or  in  bonds  or  mortgages  of  real  estate 
situated  in  the  United  States,  fully  securing  the  amount  for  which  the  same  is 
mortgaged,  or  bonds  of  cities  of  the  United  States,  the  aggregate  market  value 
of  the  investment  of  the  company  in  which  shall  not  be  less  than  one  hundred 
thousand  dollars;  and  such  incorporated  company  or  unincorporated  company, 
association,  partnership,  firm,  or  individual,  or  any  agent  or  agents  thereof,  filiu: 
said  statement  and  furnishing  evidence  of  investment  as  aforesaid,  shall  be  entitl< 
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to  a  certificate  of  authority  for  such  body  or  individual,  in  like  manner  as  is  pro- 
vided in  this  chapter. 

iDclcfdes  life  InsaraDce  companies.  Bankable  notes  not  considered  as  capital.  21,  502  (32 
N.  W.,  641).     This  includes  matual  companies.     18,  276  (25  N.  W.,  81). 

426.  The  statement  and  evidences  of  investment  required  by  this  oliapter  shall 
be  renewed  anuually  in  the  month  of  January  of  each  year.  The  auditor  of  the 
state,  upon  being  satisiied  that  the  capital^  securities,  and  investments  remain  secure, 
shall  furnish  a  renewal  of  certificates  as  aforesaid ;  and  the  company,  agent  or 
agents  obtaining  such  certificate  shall  file  the  same,  together  with  the  statement 
upon  which  it  was  obtained  or  renewed,  in  the  office  of  the  auditor  of  state. 

427.  Any  person  or  firm  in  this  state  who  shall  receive  or  receipt  fonany  money 
on  account  of  or  for  any  contract  of  insurance  made  by  him  or  them,  or  for  any 
such  insurance  company  or  individual  aforesaid,  or  who  shall  receive  or  receipt  for 
money  from  other  persons,  to  be  transmitted  to  any  such  company  or  individual 
aforesaid,  for  a  policy  or  policies  of  insurance  or  any  renewal  thereof,  although  such 
policy  or  policies  of  insurance  may  not  be  signed  by  him  or  them,  as  agent  or  agents 
of  such  company,  or  who  shall  in  anywise,  directly  or  indirectly,  make  or  cause  to 
be  made  any  contract  or  contracts  of  insurance,  for  or  on  account  of  such  company 
aforesaid,  shall  be  deemed  to  all  intents  and  purposes  an  agent  or  agents  of  such 
company,  and  shall  be  subject  and  liable  to  all  the  provisions  of  this  chapter. 

428.  Copies  of  all  papers  required  by  this  chapter  to  be  deposited  in  the  oflSce 
of  the  auditor  of  this  state,  certified  under  the  hand  of  such  auditor  to  be  true  and 
correct  copies  of  such  papers,  shall  be  received  as  evidence  in  all  courts  and 
places  in  the  same  manner  and  have  the  same  force  and  effect  as  the  original  would 
have  if  produced. 

429.  Any  person  or  persons  violating  the  provisions  of  this  subdivision 
shall,  upon  conviction  thereof,  in  any  court  of  competent  jurisdiction,  be  fined  io 
any  sum  not  exceeding  one  thousand  dollars,  or  imprisoned  in  the  county  jail  not 
more  than  thirty  days,  or  both,  at  the  discretion  of  the  court.  Violations  of  the 
provisions  of  this  subdivision  may  be  prosecuted'by  information  filed  by  the  prose- 
cuting attorney  of  the  proper  county,  or  by  indictment  of  the  grand  jury. 

430.  Any  insurance  company  complying  with  the  provisions  of  this  subdivision, 
and  securine  the  certificate  of  the  auditor  for  any  of  its  agents,  shall  not  be  required 
to  furnish  the  single  statement,  and  evidences  required  hereby  for  more  than  one 
of  such  agents,  which,  being  filed  with  the  auditor  of  this  state,  shall  be  deemed  a 
sufficient  compliance  for  its  free  transaction  of  business  in  this  state. 

431.  If  any  insurance  company,  firm,  or  individal,  or  their  a^nt  or  agents, 
having  filed  its  or  their  statement  as  required  by  this  subdivision,  and  conformed  to 
the  requirements  thereof,  shall  have  on  deposit  in  any  other  state  or  territory,  or 
elsewhere  than  in  this  state,  any  portion  of  its  capital  or  earnings  as  a  guarantee 
fond  for  the  exclusive  benefit  or  security  of  persons  insured  in  such  state  or  terri- 
tory, or  other  place,  it  shall  be  the  duty  of  the  auditor  of  the  state  to  withhold  from 
such  body  or  individual,  so  alienating  any  such  portion  of  theic  capital  or  resources, 
the  certificates  and  authority  in  this  subdivision  provided  for,  until  such  body  or 
individual  shall  file  with  the  auditor  of  the  state  a  statement,  duly  verified  by  the 
oath  or  affirmation  of  the  president  or  secretary  of  such  incorporated  company, 
association,  partnership,  or  firm,  or  of  such  individual,  showing  the  amount  of 
premiums  received  in  this  state  by  such  company  during  the  year  ending  on  the 
first  of  January  next  preceding  the  filing  of  said  statement,  and  shall  deposit  in 
this  state,  in  such  manner  as  the  auditor  of  the  state  shall  direct,  five  per  cent  of 
the  amount  received  in  money,  or  any  solvent  state  or  United  States,  stocks  of  at 
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least  par  value,  or  mortgages  on  real  estate  situated  in  this  state,  of  at  least  double 
the  value  for  which  the  same  is  mortgaged  ;  which  statement  and  deposit  shall  be 
so  made  from  year  to  year,  at  the  time  of  each  renewal  or  original  grant  of  authority 
by  said  auditor,  until  the  sum  of  forty  thousand  dollars  is  deposited  as  aforesaid, 
which  said  sum  and  every  yearly  part  thereof  deposited  as  aforesaid,  shall  be  held 
under  control  of  such  auditor  of  the  state,  as  a  guarantee  fund  for  the  benefit  of  such 
persons  as  may  be  in  any  manner  insured  in  their  property  by  such  company  in  this 
state,  and  the  same  or  any  part  of  the  sums  so  deposited  shall  not  be  drawn  out  of 
the  depositors  until  all  claims  for  losses  or  premiums,  or  risks  unexpired,  shall  be 
paid  and  discharged,  or  until  all  deposits  made  in  other  states,  territories,  or  other 
places  not  within  this  state  shall  be  withdrawn ;  and  in  case  of  the  insolvenoy 
of  any  such  company,  the  sums  so  deposited  as  aforesaid  shall  be  applied  by  the 
auditor  of  the  state,  pro  tanto,  toward  the  payment  of  all  claims  against  such  body 
or  individual  filed  in  his  office  duly  liquidated  and  authenticated,  and  losses  and 
premiums  or  risks  unpaid  on  policies  issued  within  six  months  after  such  insolvency 
may  occur.  Any  such  body  or  individual  shall  be  deemed  insolvent,  upon  failqre 
to  pay  any  undisputed  loss  insured  against  within  this  state  for  the  space  of  ninety 
days  after  final  judgment  for  the  amount  of  any  loss  so  insured  against,  when  no 
appeal  shall  have  been  taken  from  such  judgment  by  either  party  or  other  proceeding 
b^un  to  vacate,  modify,  reverse,  or  review  such  judgment,  or  to  arrest  the  same, 
or  to  obtain  a  new  trial.  Such  body  or  individual  shall  be  entitled  to  receive  the 
interests  or  dividends  on  such  stock  so  deposited  from  time  to  time  as  the  same  may 
become  due.  This  section  shall  not  apply  to  any  of  the  aforesaid  bodies  or  indf- 
vidnals  who  have  made  no  such  deposits  as  in  this  section  mentioned,  elsewhere  than 
in  this  state. 

432.  Mutual  insurance  companies  incorporated  by  any  state  or  territory  other, 
than  the  state  of  Nebraska,  upon  filing  in  the  office  of  the  auditor  the  act  of  incor- 
poration of  said  company,  together  with  a  written  instrument  under  seal  of  said 
company,  signed  by  the  president  and  secretary  of  said  company  under  oath,  certify- 
ing that  said  company  is  possessed  of  a  capital  of  at  least  one  hundred  thousand 
dollars,  secured  by  lien  on  real  estate  worth  at  cash  valuation  at  least  five  times  the 
amount  of  said  capital,  and  not  encumbered  to  more  than  one  fourth  of  said  cash 
valuation,  shall  be  entitled  to  a  certificate  from  said  auditor  with  authority  to 
transact  business  of  insurance  in  this  state,  and  said  company  shall  be  exempt  from 
the  provisions  of  this  subdivision,  with  the  exception  of  the  publication  of  statement 
aod  certificate  of  the  auditor. 

433.  It  shall  be  the  duty  of  the  agent  or  agents  in  either  of  the  foregoing 
sections  mentioned,  before  taking  any  risks  or  transacting  any  business  of  insuranoe 
in  this  state,  to  file  in  the  office  of  the  county  clerk  of  the  county  of  which  he  or 
they  may  desire  to  establish  an  agency  for  any  such  company,  a  copy  of  the  state- 
ment required  to  be  filed  with  the  auditor  of  the  state  as  aforesaid,  together  with 
a  certificate  of  such  auditor,  which  shall  be  carefully  preserved  for  public  inspection 
by  said  clerk ;  and  said  statement  and  certificate  shall  be  published  one  week  in  one 
daily  and  four  weeks  in  one  weekly  newspaper,  printed  and  published  in  the  county 
in  which  such  agent  or  agents  has  or  have  his  or  their  office  of  business  as  such 
agents ;  and  if  no  daily  paper  is  published  in  such  county,  then  such  publication 
shall  be  sufficient  if  made  in  one  weekly  newspaper  as  aforesaid  ;  but  if  no  weekly 
newspaper  be  printed  or  published  in  such  county,  then  such  publication  shall  be 
made  in  one  weekly  newspaper  of  this  state  of  most  general  circulation  in  such 
county. 
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III.   MISCELLANEOUS   PROVISIONS. 

Sec.  434.  "An  act  to  proyide  for  canceling  insorance  policies.'^  1885,  p.  267.  In  force  Febru- 
ary 28.  ... 

484.  Auy  person,  company,  association,  or  corporation  transacting  the  busJDess 
of  fire,  or  fire,  wind,  storm,  and  tornado  insurance,  in  this  state,  shall  cancel  any 
policy  of  insurance  hereafter  issued  or  renewed,  at  any  time,  by  request  of  the 
party  insured,  or  his  legal  representative,  and  shall  return  to  the  said  party,  or  his 
representative,  as  aforesaid,  the  net  amount  of  premium  received  by  the  company, 
after  deducting  the  actual  compensation  of  the  agent  or  solicitor  for  securing  the 
issue  of  said  policy,  and  also  deducting  the  customary  short-rate  premium  for  the 
expired  time  of  the  full  term  for  which  said  policy  was  issued  or  renewed,  anything 
in  the  policy  to  the  contrary  notwithstanding. 

Sees.  435  to  437.  **An  act  defining  the  liability  of  fire  insnrance  companies  in  certain  cases.'' 
1889,  p.  425.     In  force  Jaly  1. 

435.  Whenever  any  policy  of  insurance  shall  be  written  to  insure  any  real 
property  in  this  state  against  loss  by  fire,  tornado,  or  lightning,  and  the  property, 
insured  shall  be  wholly  destroyed,  without  criminal  fault  on  the  part  of  the  insured 
or  his  assigns,  the  amount  of  the  insurance  written  in  such  policy  shall  be  taken 
conclusively  to  be  the  true  value  of  the  property  insured,  and  ihe  true  amount 
of  loss  and  measure  of  damages. 

436.  This  act  shall  apply  to  all  policies  of  insurance  hereafter  made  or  written 
upon  real  property  in  this  state,  and  also  to  the  renewal,  which  shall  hereafter  be 
made,  of  all  policies  heretofore  written  in  this  state,  and  the  contracts  made  by  such 
policies  and  renewals  shall  be  construed  to  be  contracts  made  under  the  kws  of  this 
state. 

437.  The  court,  upon  rendering  judgment  against  an  insurance  company  upon 

any  such  policy  of  insurance,  shall  allow  the  plaintiff  a  reasonable  sum  as  an 

attorney's  fee,  to  be  taxed  as  part  of  the  costs. 

Sees.  438  to  441.  ''An  act  to  require  insnrance  companies  organized  nnder  the  laws  of  other 
states  and  doing  business  in  Nebraska  to  pay  a  dnty  or  rate  for  the  support  of  fire  oompanies 
comprising  the  fire  department  of  any  city  or  Tillage.'^     1889,  p.  422.     In  force  July  1. 

438.  There  shall  be  paid  on  the  first  days  of  July  and  January  in  each  year, 
to  the  treasurer  of  any  city  or  village  organized  under  the  laws  of  this  state,  for  the 
use,  support,  and  benefit  of  the  companies  composing  such  fire  departmentf  hy 
every  underwriter  who  shall  effect  any  fire  insurance,  and  by  every  person  who 
shall  act  as  agent  for  any  fire  insurance  corporation,  company,  association,  or  under- 
writer whatever  in  such  city  or  village,  a  duty  or  rate  of  two  per  centum  upon  the 
amount  of  all  premiums  which  durii^g  the  year,  or  a  part  of  a  year,  ending  on  the 
next  preceding  first  day  of  July,  or  January,  shall  have  been  received  by  such 
underwriter  or  agent,  or  by  any  other  person  for  him,  or  shall  have  been  agreed  to 
be  paid  upon  any  insurance  effected,  or  agreed  to  be  effected,  or  promised  by  him  as 
such  agent  or  otherwise  against  loss  or  injury  by  fire  in  auy  such  city  or  village. 

439.  No  person  shall  in  any  such  city  or  village,  as  underwriter,  agenti  or 
otherwise,  effect,  or  agree  to  effect,  or  procure  to  be  effected,  auy  insurance  upon 
which  the  above  duty  or  rate  is  required  to  be  paid  until  he  shall  have  executed  and 

.  delivered  to  such  treasurer  a  bond  in  the  sum  of  one  thousand  dollars,  with  such 
sureties  as  such  treasurer  shall  approve,  conditioned  that  he  will  render  to  such 
treasurer  on  the  first  days  of  July  and  January  in  each  year  a  just  and  true  account, 
verified  by  his  affidavit,  of  all  premiums  which  during  the  six  months  immediately 
preceding  such  report  shall  have  been  received  by  him,  or  any  other  person  for  him, 
or  agree  to  be  paid  for  any  insurance  against  loss  or  injury  by  fire  in  any  such  city 
or  village,  which  shall  have  been  effected  or  agreed  to  be  effected  by  him,  and  that 
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be  will  seiDi-aDDually,  on  the  first  days  of  July  and  January  in  each  year,  pay  to 
the  said  treasurer  two  per  centum  upon  the  full  amount  of  such  premiums,  for  the 
use,  support,  and  benefit  of  such  fire  departments  as  aforesaid. 

440.  Every  person  who  shall  eflect  or  agree  to  effect  any  fire  insurance  in  any 
sach  city  or  village  without  having  executed  and  delivered  such  bond,  or  who 
shall  willfully  omit  or  refuse  to  pay  such  duty  or  rate,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  for  each  offense  shall  be  subject  to  indictment,  and  upon  convic- 
tion thereof  in  any  court  of  competent  jurisdiction  shall  be  fined  in  any  sum  not 
exceeding  one  thousand  dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding 
six  months,  or  both,  in  the  discretion  of  the  court.  Said  duty  or  rate  may  also  be 
recovered  of  such  fire  insurance  corporation,  company,  or  association,  or  its  agent,  or 
both,  by  action  in  the  name  and  for  the  use  of  such  fire  department,  as  for  money 
had  and  received  for  its  use,  support,  and  benefit  as  aforesaid. 

441.  The  requirements  of  this  act  shall  apply  only  to  such  cities  and  villages 
as  have  an  organized  fire  department  of  at  least  one  fire  engine  or  hose  company, 
with  not  less  than  ten  active  members,  having  at  least  one  good  fire  engine  or  hose 
cart  and  not  less  than  five  hundred  feet  of  sound  rubber,  leather,  or  other  hose,  kept 
in  an  engine  house  fit  and  ready  at  all  times  for  actual  service,  and  at  least  one  hook 
and  ladder  company  with  not  less  than  twelve  active  members,  having  a  good  hook 
and  ladder  truck,  and  in  case  of  a  paid  or  partly  paid  fire  department,  the  buildings, 
machinery,  and  material  hereinbefore  enumerated  and  the  necessary  men,  teams,  and 
equipments  so  as  to  constitute. an  active  and  properly  equipped  department,  ready 
for  service  at  all  times. 

IV.    SPECIAL  FORMS  OP  INSURANCE. 

SeoB.  442  to  450.  ''An  act  to  exempt  secret  SOCietieB  and  associations  from  the  requirements 
of  chapter  sixteen  (16)  of  the  Compiled. Statutes  of  1885,  to  define  the  duties,  powers,  and  obliga^ 
Uons  of  such  societies  and  associations,  and  provide  penalties  for  violations  thereof/'  1887,  p.  3§7. 
In  force  June  29. 

442.  That  any  secret  society  or  association,  the  management  and  control  of 
which  is  confined  exclusively  to  the  membership  of  any  secret  society  or  order^ 
heretofore  organized  or  which  may  hereafter  be  organized,  which,  in  addition  to 
the  benevolent  and  fraternal  features  thereof,  shall  also  issue  certificates  of 
indemnity  calling  for  the  payment  of  a  certain  sum  known  and  defined,  in  case 
of  the  death,  disability,  or  sickness  of  any  of  its  members,  to  the  wife,  widow^ 
orphan  or  orphans,  or  other  persons  dependent  upon  such  members,  shall  be  exempt 
from  the  provisions  of  chapter  twenty-five  (25)  of  the  Revised  Statutes  of  1866, 
of  the  territory,  now  state  of  Nebraska,  the  same  being  chapter  sixteen  (16)  of  the 
Oompiled  Statutes  of  1885  [ch.  9];  Provided,  That  such  secret  society  or  association 
as  aforesaid  shall  comply  with  all  the  requirements  of  this  act. 

443.  Within  thirty  (30)  days  after  the  taking  effect  of  this  act  such  society^ 
as  aforesaid,  shall,  by  its  presiding  oflBcer,  or  recording  officer,  or  both  of  them, 
file  a  certificate  in  the  office  of  the  auditor  of  public  accounts,  setting  forth  the 
total  number  of  members  in  good  standing  in  such  society  or  association  at  the  date 
of  the  taking  effect  of  this  act,  the  name,  title,  and  postoffice  address  of  each  of  the 
chief  officers  of  such  society  or  association ;  the  plan  of  assessment  upon  which 
funds  are  provided  tO  pay  the  certificate  of  indemnity  issued  by  such  society  or 
association,  together  with  a  certified  copy  of  the  constitution  and  by-laws  of  such 
society.  If,  from  such  statements,  the  auditor  of  public  accounts  shall  be  satisfied 
that  such  society  or  association  has  a  sufficient  membership  to  pay  a  certificate  so 
issued  by  such  society  or  association,  in  case  of  the  death  of  any  of  its  members,  by 
its  usual  method  of  assessment,  he  shall  issue  to  such  society  or  association  a  certifi^ 
cate  authorizing  it  to  transact  its  business  for  one  year. 
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444.  On  the  first  day  of  January  of  each  year,  or  within  fifteen  days  thereafter, 
such  society  or  association  shall,  by  its  presiaing  or  recording  officer,  or  both  of 
them,  file  with  the  auditor  of  public  accounts  a  sworn  statementy  setting  forth 
the  total  number  of  members  in  good  standing  on  the  first  day  of  January  of  that 
year;  the  total  number  of  members  who  have  been  suspended  for  non-payment  of 
dues  or  assessments  for  the  twelve  months  next  preceding  the  date  of  the  report; 
the  name  of  each  member  deceased  during  the  year,  next  preceding  the  date  of  the 
report,  together  with  the  amount  of  moqey  paid  to  each ;  the  number  of  claims 
resisted  and  the  reasons  for  resisting  the  payment  thereof;  the  total  amount  col- 
lected for  the  payment  of  certificates  of  indemnity  hereinbefore  provided  for ;  the 
amount  due  and  unpaid  upon  certificates  of  deoeased  members,  the  total  amount  on 
hand  in  such  fund,  and  the  amount  paid  out  in  such  fund.  If  the  auditor  shall  be 
satisfied  that  such  society  or  association  has  a  sufficient  membership  to  pay  its  oertfi- 
cate  in  full  in  case  of  the  death  of  any  of  its  members,  by  its  usual  method  of 
assessment,  he  shall  issue  his  certiflcate  authorizing  such  society  or  association  to 
transact  its  business  for  the  t^m  of  one  year  from  the  first  day  of  January  next 
preceding  the  date  of  the  report. 

445.  K  at  any  time  the  auditor  shall  be  credibly  informed  that  the  membership 
of  such  society  or  association  has  fallen  below  a  number  sufficient  to  produce  the 
amount  required  to  pay  a  certificate  of  membership  in  full,  in  case  of  the  death  of 
any  of  its  members,  he  shall  cause  an  investigation  to  be  made  of  the  affairs  of  such 
society  or  association,  at  the  expense  of  such  society  or  association,  and  if  he  shall 
become  satisfied  that  its  membership  has  fallen  below  the  number  required  as  afore- 
said, he  shall  revoke  the  certiflcate  provided  for  in  section  three  of  this  chapter, 
and  it  shall  be  unlawful  for  such  society  or  association  to  further  transact  any  busi- 
ness within  the  state  of  Nebraska. 

446.  Before  any  change  in  the  constitution  or  by-la W8  of  any  such  society 
or  association  shall  take  effect,  a  copy  of  the  same  shall  be  filed  in  the  office  of  the 
auditor  of  public  accounts. 

447.  All  moneys  collected  by  any  such  society  or  association  for  the  payment 
of  its  certificates  of  indemnity  shall  be  used  for  that  purpose,  and  none  other. 

448.  Any  person  or  persons  violating  the  provisions  of  this  act  shall,  upon 
conviction  thereof,  be  imprisoned  in  the  penitentiary  for  not  more  than  five  nor  less 
than  one  year. 

449.  This  act  shall  only  apply  to  secret^  benevolent,  fraternal  societies. 

450.  Any  officer  of  any  such  society  or  association,  who  shall  embezzle  or 
appropriate  any  of  the  moneys  or  property  of  any  such  society  or  association  to  his 
own  use,  shall  be  deemed  guilty  of  embezzlement,  and  shall,  upon  conviction 
thereof,  be  punished  accordingly. 

Sees.  451  to  469.  "An  act  to  iiathorize  the  organization  of  mutual  insurance  companies." 
1891  p.  272.    In  force  Angnst  1. 

451.  That  any  number  of  persons,  not  less  than  twenty  (20),  residing  in  this 
state,  who  collectively  shall  own  property  of  not  less  than  twenty  thousand  (20,000) 
dollars  in  value,  which  they  desire  to  have  insured,  may  form  an  incorporated 
company  for  the  purpose  of  mutual  insurance,  against  loss  by  fire,  lightning,  or 
tornado. 

452.  Such  persons  shall  file  with  the  auditor  of  public  accounts  a  declaration 
of  their  intention  to  form  a  company,  for  the  purposes  expressed  in  the  preceding 
section,  which  declaration  shall  be  signed  by  at  least  twenty  of  the  incorporators, 
and  shall  contain  a  copy  of  the  charter  proposed  to  be  adopted  by  them.  Such 
charter  shall  set  forth  the  name  of  the  corporation,  the  name  of  the  city^  town,  or 
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village  in  which  the  business  office  of  such  company  is  to  be  located,  and  the 
intended  duration  of  the  company,  and  if  such  declaration  is  found  conformable  to 
this  act,  and  not  inconsistent  with  the  constitution  of  this  state,  the  auditor  shall 
thereupon  deliver  to  such  persons  a  certified  copy  of  the  charter,  which,  on  being 
filed  in  the  office  of  the  county  clerk  of  the  county  where  the  office  of  such  company 
is  to  be  located,  shall  be  their  authority  to  organize  and  commence  business.  Such 
certified  copy  of  the  charter  may  be  used  in  evidence  for  or  against  said  company 
with  the  same  effect  as  the  original. 

453.  The  number  of  directors  shall  not  .exceed  nine  (9),  a  majority  of  whom 
shall  constitute  a  quorum  to  do  business  to  be  elected  from  the  members  by  ballot, 
and  they  shall  hold  their  offices  until  their  successors  are  elected  and  qualified. 

454.  The  policy-holders  shall  elect  from  their  number  a  president  and  a 
treasurer,  and  shall  also  elect  a  secretary,  who  may  or  may  not  be  a  member  of 
the  company,  all  of  whom  shall  hold  their  offices  for  one  (i)  year,  and  until  their 
SQcoessors  are  elected  and  qualified. 

455.  The  treasurer  and  secretary  shall  each  give  bonds  to  the  company  for 
the  faithful  performance  of  their  duties,  in  such  amounts  as  shall  be  prescribed  by 
the  board  of  directors. 

456.  Such  corporation  and  its  directors  shall  possess  the  usual  powers  and 
be  subject  to  the  usual  duties  of  corporations  and  directors  thereof,  and  may  make 
such  by-laws,  not  inconsistent  with  the  constitution  or  this  act,  as  may  be  deemed 
necessary  for  the  management  of  its  affairs  in  accordance  with  the  provisions  of  this 
act,  and  may  prescribe  the  duties  of  its  officers  and  fix  their  compensation,  and  to 
alter  and  amend  its  by-laws  when  necessary. 

457.  Any  person  owning  property  in  the  territory  for  which  any  such  com- 
pany is  formed,  under  such  restrictions  and  qualifications  as  the  by-laws  may  pre- 
scribe, may  become  a  member  of  such  company  by  insuring  therein,  and  shall 
be  entitled  to  all  the  rights  and  privil^es  appertaining  thereto. 

458.  Such  company  may  issue  policies  only  on  detached  farm  dwellings, 
bams  (except  livery,  boarding,  and  hotel  barns),  and  other  farm  buildings,  and 
each  property  as  may  properly  be  contained  therein^  and  also  upon  horses,  mules, 
cattle,  sheep,  h(^,  and  against  damage  by  fire,  lightning,  or  tornado  for  any  length 
of  time,  but  not  to  extend  beyond  the  limit  and  duration  of  the  charter,  and  for 
any  amount  the  company  may  deem  safe  on  any  one  risk,  nor  shall  any  property  be 
insured  for  more  than  two-thirds  (^)  its  actual  value.  All  persons  so  insured  shall 
give  their  obligation  to  the.  company,  in  a  written  or  printed  application,  binding 
themselves,  their  heirs  and  assigns,  to  pay  their  i>ro  rato  share  to  the  company  of  the 
necessary  expenses,  and  of  all  losses  oy  fire,  lightning,  or  tornado  which  may  be 
sustained  by  any  member  thereof  during  the  time  for*which  their  respective  policies 
are  written  and  they  continue  as  members  of  the  company,  and  they  shall  also,  at 
the  time  of  effecting  the  insurance,  pay  such  percentage  in  cash  and  such  other 
charges  as  may  be  required  by  the  rules  and  by-laws  of  the  company;  Provided^ 
That  any  company  formed  under  the  provisions  of  this  act  may  in  its  by-laws  limit 
the  percentage  of  the  liability  of  its  members. 

459.  Any  such  company  may  classify  the  property  insured  therein  at  the  time 
of  issuing  policies  thereon  under  different  ratos  corresponding  as  nearly  as  may 
be  to  the  greater  or  less  risk  from  fire,  lightning,  or  tornado  which  may  attach  to 
each  building  or  personal  property  insured. 

460.  Ko  such  company  shall  ^nsure  any  property  beyond  the  limits  of  the 
territory,  nor  shall  it  insure  any  property  within  the  limit  of  any  city  or  village. 

461.  Every  member  of  such  company  who  may  sustain  loss  or  damage  by 
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fire,  lightning,  or  tornado  shall  immediately  notify  the  secretary  thereof,  stating  the 
amount  of  damage  or  loss  claimed,  then  the  person  or  persons  authorized  by  the 
by-laws  of  such  company  to  adjust  losses  shall  proceed  to  ascertain  the  amount  of 
such  loss  or  damage  and  adjust  the  same.  If  there  is  a  failure  of  the  parties  tO 
agree  upon  the  amount  of  such  damage  or  loss,  the  same  shall  be  submitted  to 
three  (3)  persons  as  a  committee  of  reference,  one  of  whom  shall  be  selected  by  the 
claimant,  one  by  the  company,  and  the  third  by  such  two  persons,  who  shall  be 
sworn  to  a  faithful  and  impartial  investigation  and  award, and  whoshall  haveauthority 
to  examine  witnesses  and  to  determine  all  matters  in  dispute,  and  shall  make  their 
award  in  writing  to  the  secretary  of  the  company,  and  such  award  shall  be  final. 
The  pay  of  the  membership  of  such  committee  shall  be  two  ($2)  dollars  per  day 
for  each  day's  service  so  rendered  in  the  discharge  of  their  duties,  which  shall  be  paid 
by  the  claimant,  unless  the  award  of  said  committee  shall  exceed  the  sum  offered 
by  the  company  in  liquidation  of  such  loss  or  damage,  in  which  case  said  expenses* 
shall  be  paid  by  the  company. 

462.  Whenever  the  amount  of  any  loss  shall  have  been  ascertained,  which 
exceeds,  in  amount  the  cash  funds  of  the  company,  the  secretary  shall  make  an 
assessment  upon  all  the  property  insured  by  the  company;  Promdedy  That  any 
company,  may.  pro vidiB  in  its  by-laws  for  making  assQSsroents  at  stated  intervals  on ly^ 
and  may  also  provide  that  assessments  shall  be  made  by  the  board  of  directors. 

463.  It  shall  be  the  duty  of  the  secretary,  whenever  such  assessment  shall 
have  been  made,  to  immediately  notify  every  person  composing  such  company 
personally,  or  by  a  letter  sent  to  his  usual  postoffice  address,  of  the  amount  of  such 
loss,  and  the  sum  due  him  as  his  share  thereof,  and  of  the  time,  and  to  whom  such 
payment  is  to  be  made;  but  such  time  shall  not  be  less  than  twenty  (20)  nor  more 
than  forty  (40)  days  from  the  date  of  such  notice. 

464.  Suits  at  law  may  be  brought  against  any  member  of  such  company^ 
who  shall  neglect  or  refuse  to  pay  any  assessment  made  upon  him  or  her,  by  the 
provisions  of  this  act,  and  the  directors  or  oflBcers  of  any  company  so  formed,  who- 
shall willfully  refuse  or  neglect  to  perform  the  duties  imposed  upon  them  by  the  pro- 
visions of  this  act,  shall  be  liable  in  their  individual  capacity  to  the  |)erson  sustain- 
ing such  loss.  Suits  at  law  may  also  be  brought  and  maintained  against  any  such 
company  by  members  thereof  for  losses  sustained,  if  payment  is  withheld  after 
such  losses  become  due. 

465.  It  shail  be  the  duty  of  the  secretary  to  prepare  an  annual  statement 
showing  the  condition  of  such  company,  and  the  business  transacted  the  preceding 
year,  and  present  the  same  at  the  annual  meeting. 

466.  Any  member  of  such  company  may  withdraw  therefrom  by  surrendering 
his  policy  for  cancellation  at  any  time  whife  the  company  continues  the  business 
for  which  it  was  organized,  by  giving  notice  in  writing  to  the  secretary  thereof,  and 
paying  his  or  her  share  of  all  claims  then  existing  against  said  company,  and  a 
cancellation  fee  not  to  exceed  one  dollar;  Provided^  That  by  the  withdrawal  of  any 
such  member,  the  number  of  members  remaining  in  the  company  shall  not  be 
reduced  below  twenty,  or  that  the  assets  will  not  be  reduced  below  twenty  thousand 
dollars;  Provided  furt1m\  That  the  company  shall  have  power  to  cancel  or  terminate 
any  policy  by  giving  the  insured  notice  to  that  effect,  and  such  cancellation  of  policy 
ends  his  or  her  membership  in  such  company. 

467.  It  shall  be  the  duty  of  the  president  or  vice-president  and  secretary  of 
every  such  company,  on  the  first  day  of  January  each  year,  or  within  a  month 
thereafter,  to  prepare  under  their  own  oath,  and  transmit  to  the  auditor  of  public 
accoutits,  a  statement  of  the  condition  of  the  company  on  the  last  day  of  the  month 

Digitized  byVjOOQlC 


Cfl.  9.  INSURANCE  COMPANIES.  171 

preceding,  in  such  form  as  the  \aw  may  direct.  If,  u()ou  examination,  he  is  of 
^opinion  that  sach  company  is  doing  business  correctly,  in  accordance  with  the  pro- 
visions of  this  act,  he  shall  thereupon  furnish  the  company  a  certificate,  which  siiall  be- 
deemed  authority  to  continue  business  the  ensuing  year.  For  such  examination  and 
certificate  the  company  shall  pay  one  dollar  ($1) ;  for  agent^s  certificate  of  authority^ 
fifty  cents  (60).  Each  company  shall  pay  at  the  time  of  organization  ten  dollars 
($10)  to  the  auditor,  all  of  which  shall  be  paid  into  the  state  treasury  and  applied  to- 
the  general  fund. 

468.  Any  mutual  insurance  company  organized  to  insure  against  fire,, 
lightning,  or  tornado,  and  now  doing  business  in  this  state  under  the  provisions  of 
section  forty  (40)  of  chapter  forty-three  (43j  of  the  Revised  Statutes,  *may,  vvith  the 
written  consent  of  two-thirds  (f )  of  the  members  thereof,  accept  the  provisions 
of  this  act,  and  shall  thereupon  be  governed  by  its  provisions.  Before  any  such 
company  shall  be  entitled  to  the  benefits  thereof  the  directors,  or  a  majority  of  them,, 
shall  file  with  the  auditor  of  public  accounts  the  declaration  provided  for  in  section 
two  (2)  of  this  act. 

469.  Such  mutual  insurance  companies  shall  never  make  assessments  upoD 
their  members,  as  provided  in  section  twelve  (12)  of  this  act,  until  loss  has  first 
occurred,  unles  the  directors,  by  a  two-thirds  {%)  vote,  order  an  assessment.  They 
shall  never  make  any  dividends. 

SecB.  470  to  484.  '*An  act  to  regulate  the  admission  of  foreign  surety  companies  to- 
do  bosioett  in  tblB  state."    1865,  p.  183.    In  force  June  5. 

470.  That  any  snrety  company,  incorporated  and  organized  under  the  laws- 
of  any  state  of  the  United  States  other  than  the  state  of  Nebraska,  for  the  pur- 
pose of  transacting  business  as  surety  on  obligations  of  persons  or  corporations,  may 
transact  such  business  in  this  state  upon  complying  with  the  provisions  of  this'act^ 
and  not  otherwise. 

471.  No  surety  company  not  incorporated  under  the  authority  of  this  state 
^hall^  directly  or  indirectly,  take  risks  or  transact  business  in  this  state  until  it  shall 
have  first  appointed,  in  writing,  the  auditor  of  public  accounts  of  this  state  to  be 
the  true  and  lawful  attorney  of  such  company  in  and  for  this  state,  upon  whom  all 
lawful  process  in  any  action  or  proceeding  against  the  company  may  be  served  with 
the  same  effect  as  if  the  company  existed  in  this  state.  Said  power  of  attorney 
shall  stipulate  and  agree  on  the  part  of  the  company  that  any  lawful  procesa 
against  the  company  which  is  served  on  said  attorney  shall  be  of  the  same  legal 
force  and  validity  as  if  served  on  the  company,  and  that  the  authority  shall  con- 
tinue in  force  so  long  as  any  liability  remains  outstanding  against  the  company  in 
this  state.  A  certificate  of  such  appointment,  duly  certified  and  authenticated, shall 
be  filed  in  the  office  of  the  said  auditor,  and  copies  certified  by  him  shall  be  received 
in  evidence  in  all  the  courts  of  this  state.  Service  upon  such  attorney  shall  be 
deemed  sufficient  service  upon  the  company. 

472.  Whenever  lawful  process  against  a  surety  company  shall  be  served 
upon  the  auditor  of  public  accounts,  he  shall  forthwith  forward  a  copy  of  the  pro- 
cess served  on  him,  by  mail,  postpaid,  and  directed  to  the  secretary  of  the  company^ 
For  each  copy  of  process  the  auditor  shall  collect  the  sum  of  two  dollars,  which 
ahall  be  paid  by  the  plaintiff  at  the  time  of  such  service,  the  same  to  be  recovered 
by  him  as  part  of  the  taxable  cost,  if  he  prevails  in  the  suit. 

473.  No  person  shall  act  within  this  state  as  agent  or  otherwise  in  procuring 
or  securing  applications  for  suretyship  upon  the  bond  of  any  person  or  corporation, 
or  aid  in  transacting  the  business  of  such  suretyship  for  any  company  incorporated 

*So  in  original. 

Digitized  by  CjOOQIC 


172  CORPORATIONS.  Ch.  9. 

or  organized  under  the  laws  of  any  other  state,  uule§s  such  company  is  possessed  of 
two  hundred  and  fifty  thousand  dollars  capital,  and  unless  such  capital  to  the  ex- 
tent of  one  hundred  thousand  dollars  is  invested  in  stock  created  by  the  laws  of  the 
United  States  or  by  or  under  the  laws  of  the  state  in  .which  such  company  is  located, 
or  in  other  safe  stocks  or  securities,  the  value  of  which  at  the  time  of  such  deposit 
shall  be  at  or  above  par,  which  investments  are  deposited  with  the  insurance  com- 
missioner, auditor,  comptroller,  or  chief  financial  officer  of  the  state  under  whose 
laws  such  company  is  incorporated,  and  the  treasurer  of  this  state  is  furnished  with 
the  certificate  of  such  insurance  commissioner,  auditor,  comptroller,  or  chief  finan- 
cial officer  aforesaid,  under  his  hand  and  official  seal,  that  he,  as  such  insurance 
commissioner,  auditor,  comptroller,  or  chief  financial  officer  of  such  state,  holds  in 
trust  and  on  deposit,  for  the  benefit  of  all  obligees  of  such  company,  the  surety  be- 
fore mentioned;  which  certificates  shall  embrace  the  items  of  security  so  held,  and 
shall  state  that  he  is  satisfied  that  such  securities  are  worth  one  hundred  thousand 
dollars. 

474.  Every  person  who  shall  so  far  represent  any  surety  company  established 
tn  any  other  state  as  to  receive  or  transmit  applications  for  suretyship,  or  to  receive 
for  delivery  bonds  founded  on  applications  forwarded  from  this  stateor  otherwise  to 
procure  suretyship  to  be  effected  by  such  company  upon  the  bonds  of  persons  or  cor- 
porations in  this  state,  shall  be  deemed  as  acting  as  agent  for  said  company,  and 
shall  be  subject  to  the  restrictions  and  liable  to  the  penalties  herein  made  applicable 
to  agents  of  such  companies. 

475.  Every  such  agents  before  transacting  any  business  as  aforesaid,  shall  de- 
posit with  the  auditor  of  public  accounts  a  copy  of  the  charter  of  the  company  or 
corporation  for  which  be  is  agent  as  aforesaid,  unless  a  copy  thereof  has  already  been 
deposited  with  such  auditor. 

476.  Every  such  agent  shall  also,  before  transacting  any  business  as  aforesaid, 
deposit  with  the  said  auditor  a  statement,  signed  and  sworn  to  by  the  president 
and  secretary  of  the  company  for  which  he  acts,  stating  the  amount  of  its  capital 
and  the  manner  of  its  investments,  designating  the  amount  invested  in  mortgages, 
in  public  securities,  in  the  stock  of  incorporated  companies,  stating  what  companies, 
ana  a)so  the  amount  invested  in  other  securities,  particularizing  each  item  of  invest- 
ment, the  amount  of  existing  bonds  upon  whicn  such  company  is  surety,  stating 
what  portion  thereof  is  secured  by  the  deposit  with  such  company  of  collateral 
security,  the  amount  of  premium  thereon,  and  the  amount  of  liabilities,  specifying 
therein  the  amount  of  outstanding  claims  adjusted  or  unadjusted,  due  or  not  due ;  Pro- 
videdy  however,  That  not  more  than  one  such  statement  need  be  filed  on  behalf  of 
such  company. 

477.  Every  such  agent  shall,  in  the  month  of  January,  annually,  also  de- 
posit with  the  said  auditor  a  similar  statement  of  the  capital  of  the  company 
which  he  represents,  and  the  investments  and  risks  as  aforsaid,  to  be  made  up  by 
the  thirty-first  day  of  December  next  preceding,  signed  and  sworn  to  as  above  di- 
rected, and  the  auditor  shall  annually  in  the  month  of  February  publish  an  abstract 
of  the  statement  filed  in  his  office  as  required  by  section  nine  of  this  act  and  by  this 
section,  and  the  expense  of  publishing  said  abstract  shall  be  paid  by  such  companies; 
Provided,  however y  That  not  more  than  one  such  statement  need  be  filed  by  such 
company  in  one  year. 

478.  No  person  shall  act  as  agent  as  aforesaid  for  any  such  surety  company  in 
this  state  unless  the  capital  stock  of  the  company  of  which  he  represents  amonnts 
to  the  sum  of  two  hundred  and  fifty  thousand  dollars  actually  paid  in  money  and 
invested  exclusively  of  any  obligations  of  the  stockholders  of  any  description. 
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479.  No  person  shall  act  as  agent  of  any  surety  company  until  such  company 
and  such  agent  shall  have  complied  with  all  the  requirements  of  the  laws  of  this 
state  relating  to  such  companies  and  their  agents,  and  every  person  acting  without 
such  compliance  shall  be  fined  one  thousand  dollars. 

480.  The  auditor  of  public  accounts  shall  annually  examine  the  state* 
ments  and  returns  required  to  be  made  by  the  companies  and  agents  as  aforesaid, 
and  if  in  his  opinion  any  return  shall  be  obscure,  defective,  or  unsatisfactory,  he 
shall  immediately  require  answers,  under  oath  from  the  agent  from  whom  such  ob- 
scure, defective,  or  unsatisfactory  returns  shall  have  been  made,  to  such  interrogii- 
tories  as  he  may  deem  necessary  or  proper  to  be  answered  in  order  to  explain  sucb 
return,  and  exhibit  a  full  and  accurate  view  of  the  business  and  resources  of  the 
company  represented  by  such  agent. 

481.  Every  agent  who  shall  refuse  or  neglect  tO  answer  such  interrogato- 
ries for  the  space  of  thirty  days,  and  continue  to  act  as  agent  as  aforesaid,  shall  be 
liable  to  the  penalty  prescribed  in  section  ten  of  this  act  [47^]. 

482.  The  auditor  of  public  accounts,  either  personalty  or  by  a  committee  ap- 
pointed by  him,  consisting  of  one  or  more  persons  not  directors,  officers,  or  agents 
of  any  surety  company  doing  business  in  this  state,  may  at  any  time  examine  into 
the  affidrs  of  any  surety  company  incorporated  by  or  doing  business  in  this 
state.  The  officers  or  agents  of  said  company  shall  exhibit  its  books  to  said  auditor 
or  committee,  and  otherwise  facilitate  such  examination,  and  the  auditor  or  com- 
mittee may  examine  under  oath  the  officers  and  agents  of  any  such  company  in  re- 
lation to  its  affisiirs;  and  said  auditor  shall,  if  he  deems  it  for  the  best  bo  to  do,  pub- 
lish the  result  of  such  investigation  in  one  or  more  newspapers  published  in  the 
state.  Whenever  it  shall  appear  to  the  said  auditor,  from  the  statement  or  from  an 
examination  of  the  affairs  of  any  surety  company  not  incorporated  under  the  au- 
thority of  this  state,  that  such  company  is  insolvent,  or  is  conducting  its  business 
fraudulently,  or  refuses  or  neglects  to  comply  with  the  laws  of  the  state  relating  to 
surety  companies,  it  shall  be  the  duty  of  said  auditor  to  revoke  the  certificate  of 
authority  issued  to  the  agent  or  agents  of  any  such  company,  and  he  shall  cause  a 
notice  thereof  to  be  published  in  one  or  more  newspapers  published  in  this  state, 
and  the  agent  or  agents  of  such  company  after  such  notice  shall  transact  no  further 
business  in  this  state.  All  the  expenses  of  an  examination  made  under  the  provis- 
ions of  this  section  shall  be  paid  to  the  auditor  by  the  company  examined. 

483.  The  auditor  of  public  accounts  shall  report  to  the  attorney  general  any 
violation  of  the  provisions  of  this  chapter  which  shall  come  to  his  knowledge,  and 
the  attorney  general  shall  institute  the  proper  legal  proceedings  in  the  name  of  the 
state  against  any  person  violating  any  such  provision. 

484.  [Fees. J — Every  surety  company  not  incorporated  in  this  state,  applying 
for  admission  to  transact  business  therein,  shall  pay  to  the  auditor  of  public  ac- 
counts for  the  use  of  the  state,  for  filing  copy  of  its  charter  or  deed  of  settlement,  the 
sum  of  thirty  dollars ;  for  filing  statement  preliminary  to  admission,  and  for  filing 
each  annual  statement  after  admission,  the  sum  of  twenty  dollars,  and  for  each 
agent^s  certificate  annually,  the  sum  of  two  dollars. 

Sec.  485.  "An  act  to  permit  and  anthorize  plate  glass  insurance  companies  of  other  states 
of  the  Union  to  transact  business  in  the  state  of  Nebraska."    1889,  p.  427.     Id  force  May  19. 

486.  That  any  company  organized  under  the  laws  of  any  state  in  this  Union 
for  the  purpose  of  insuring  plate  glass  against  accidental  breakage  exclusively, 
may  transact  such  business  within  this  state,  provided  said  company  has  a  paid  up 
capital  of  $100,000.00  or  more,  deposited  with  their  proper  state  officials,  and  fully 
complying  with  all  the  insurance  laws  of  this  state  relating  to  foreign  insurance 
companies,  and  especially  chapter  48  of  the  Compiled  Statutes  [ch.  0]  of  this  state. 
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Manufacturing  Companies. 

Sees.  486  to  483  formed  sees.  37  to  39,  ch.  25,  p.  Ic02,  R.  S.  1866. 

486.  Whenever  any  number  of  persons  associate  themselves  together  for  the 
purpose  of  engaging  in  the  business  of  manufacturing,  the;  shall,  under  their  hands 
and  9eals^  make  a  certificate,  specifying  the  amount  of  capital  stock  necessary,  the 
amount  of  each  share,  the  name  of  the  place  where  such  manufacturing  establish- 
ment shall  be  located,  and  the  name  and  style  by  which  such  company  shall  be 
known ;  said  certificate  shall  be  acknowledged,  certified,  and  forwarded  to  the 
:secretary  of  state,  and  by  him  be  recorded  and  copied ;  and  when  so  incorporated, 
they  are  hereby  authorized  to  carry  on  the  manufacturing  operations  named  inlaid 
<;ertifioate  of  incorporation,  and  by  the  name  and  style  provided  in  said  certificate, 
«haU  be  deemed  a  body  corporate  with  succession,  and  they  and  their  associates, 
successors,  and  assigns  shall  have  the  same  general  corporate  powers  as  are  conferred 
in  this  chapter  upon  bridge  companies,  and  subject  to  all  the  restrictions  hereafter 
provided. 

487.  The  annual  meeting  of  the  stockholders  shall  be  held  on  the  first 
Monday  of  January  in  each  year,  at  which  meeting  the  directors  of  the  company 
shall  be  elected,  and  such  other  lawful  business  done  as  the  stockholders  shall  deem 
necessary  and  proper;  and  should  they  fail  to  elect  directors  at  the  annual  meeting, 
they  shall  hold  a  special  meeting  at  some  subsequent  time  for  that  purpose,  by 
giving  thirty  days'  notice  thereof  in  some  newspaper  of  general  circulation  in  such 
county ;  the  directors  shall  hold  their  offices  until  their  successors  are  chosen  and 
•qualified,  but  no  person  shall  be  a  director  after  ceasing  to  be  a  stockholder.  Im- 
mediately after  the  election,  the  directors  shall  elect  one  of  their  number  president 
of  the  corporation  and  may  appoint  such  other  officers  and  agents  as  they  may  deem 
proper  to  transact  their  business,  and  prescribe  the  amount  of  compensation  to  be 
allowed  them  for  their  services,  and  such  officers,  when  required  by  the  by-laws, 
:shall  give  bonds  to  the  satisfaction  of  the  directoi*s  for  the  faithful  discharge  of  the 
trust  committed  to  them,  and  shall  have  power  and  are  hereby  authorized  to  make 
such  rules,  regulations,  and  by-laws  as  may  be  necessary  for  their  government,  not 
inconsistent  with  the  constitution  of  this  state.  The  directors  shall  have  the  general 
management  of  the  affairs  of  the  company,  and  may  dispose  of  the  residue  of  the 
•capita!  stock  at  any  time  remaining  unsubscribed,  in  such  manner  as  the  stockholders 
for  the  time  being  may  prescribe,  and  may  employ  the  capital  and  means  of  the 
•company  in  such  manufactures  as  they  shall  deem  best  for  the  company,  and  for  the 
erection  and  maintenance  of  such  machinery,  dams,  buildings,  races,  and  water 
-courses,  subject  always  to  the  control  of  the  stockholders,  as  may  be  necessary  in 
the  business  of  manufacturing,  but  for  no  other  purposes  than  those  connected  with 
and  pertaining  to  said  business ;  they  shall  cause  a  record  to  be  kept  of  all  stock 
subscribed  and  transferred,  and  all  business  transactions,  and  their  books  and  records 
«hall  at  all  reasonable  times  be  open  to  the  inspection  of  any  and  every  stockholder ; 
they  shall  also,  when  required,  present  to  the  stockholders  reports,  in  writing,  of  the 
situation  and  the  amount  of  business  of  the  company,  and  declare  and  make  such 
dividends  of  the  profits  from  the  business  of  the  company,  not  reducing  the  capital 
stock  while  they  have  outstanding  liabilities,  as  they  shall  deem  expedient. 

488.  The  peraons  named  in  the  certificate  of  incorporation,  or  a  majority  of 
them,  shall  be  commissioners  to  open  the  books  for  the  subscription  to  the  capital 
«tock  of  said  company,  and  at  such  times  and  places  as  they  shall  deem  proper,  and 
the  said  company  are  authorized  to  commence  operations  upon  the  subscription  of 
ten  per  cent  of  said  stock. 
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Railroads. 

I.   INCORPORATION,   ETC. 

Sees.  489  to  497  formed  sees.  72  to  80,  ch.  25,  R.  S.,  1866,  p.  213,  entitled  '' Inoorporatiotis.*' 

489.  Any  number  of  natural  persons,  not  less  than  five,  may  become  a  body 
corporate,  with  all  the  rights,  privileges,  and  powers  conferred  by,  and  subject  to 
all  the  restrictions  of  this  subdivision. 

490.  Any  number  of  persons  as  aforesaid,  afssociating  to  form  a  company  for 
the  purpose  of  constructing  a  railroad,  shall,  under  their  hands,  make  a  certificate^ 
which  shall  specify  as  follows  :  First — The  name  assumed  by  such  company  and  by 
which  it  shall  be  known.  Second — The  names  of  the  places  of  the  termini  of  said 
road,  and  the  county  or  counties  through  which  said  road  shall  pass.  Third — The 
amount  of  capital  stock  necessary  to  construct  such  road.  Such  certificate  shall  be 
acknowledged  before  a  notary  public,  and  certified  by  the  clerk  of  the  district  court 
in  the  same  manner  as  is  provided  for  the  conveyance  of  real  estate,  and  shall  Im  for- 
warded to  the  secretary  of  state,  who  shall  record  and  carefully  preserve  the  same 
in  his  office;  and  a  copy  thereof  duly  certified  by  said  secretary,  under  the  seal  of 
the  state,  shall  he  prima  facie  evidence  of  the  existence  of  such  corporation. 

491.  When  the  foregoing  proyisions  have  been  complied  with,  the  persons 
named  as  corporators  in  said  certificate  are  hereby  authorized  to  carry  into  effect  the 
objects  named  in  such  certificate  in  accordance  with  the  provisions  of  this  subdivi- 
sion, and  they  and  their  associates,  successors,  and  assigns,  by  the  name  and  stvEc 
provided  in  said  certificate,  shall  thereafter  be  deemed  a  body  corporate,  with  suc- 
cession, with  power  to  sue  and  be  sued,  plead  and  be  impleaded,  defend  and  be 
defended,  contract  and  be  contracted  with,  acquire  and  convey  at  pleasure  nil  such 
real  and  personal  estate  as  may  be  necessary  and  convenient  to  carry  into  effect  the 
objects  of  the  corporation ;  to  make  and  use  a  common  seal,  and  the  same  to  alter 
at  pleasure,  and  to  do  all  needful  acts  to  carry  into  effect  the  objects  for  which  it 
was  created.  And  such  company  shall  possess,  all  the  powers  and  be  subject  to  all 
the  rules  and  restrictions  provided  by  this  subdivision. 

No  ilower  to  contract  to  sell  or  dispose  of  their  rights,  lines,  property,  or  franchisea,  or  to  con- 
eolidate,  until  snch  road  shall  have  been  constructed.  4,  4b5. 

492.  Such  corporation  shall  be  authorized  and  empowered  to  lay  out,  locate, 
COnstmcty  furnish,  maintain,  operate,  and  enjoy  a  railroad  with  single  or  double 
tracks,  with  such  side  tracks,  turnouts,  ofiSces,  and  depots  as  thall  be  necessary^  be- 
tween the  places  of  the  termini  of  the  said  road,  commencing  at  or  withtti,  and 
extending  to  or  into  any  town,  city,  or  village,  named  as  the  termini  of  said  road, 
and  construct  branches  from  the  main  line  to  other  towns  or  places  within  the  limits 
of  this  state. 

Amended  1871,  p.  104.  Where  railroad  builds  through  a  town  of  1,500  or  more  people  a  depot 
mtist  be  established.     18,  512  (26  N.  W.,  205). 

493.  The  capital  stock  of  such  company  shall  be  divided  into  shares  of  one 
hundred  dollars  each,  and  consist  of  such  sum  as  may  be  named  in  the  certificate ; 
such  shares  shall  be  n^rded  as  personal  property,  and  shall  be  subject  to  sale  or 
transfer,  and  to  execution  at  law. 

494.  An  installment  often  per  cent  on  each  share  of  stock  shall  be  payable 
at  the  time  of  making  the  subscription,  and  the  residue  thereof  shall  be  paid  in 
such  installments  and  at  such  times  and  places  as  may  be  required  by  the  direct- 
ors of  such  company. 

495.  If  any  installment  of  stock  shall  remain  unpaid  for  sixty  days  after 
the  time  it  may  be  required  or  specified  in  the  call  by  order  of  the  board  of  direct- 
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ors,  whether  the  said  stock  is  held  by  an  assignee,  transferee,  or  original  subscriber, 
the  same  may  be  collected  by  action  of  debt,  or  the  directors  may,  at  their  elec- 
tion, serve  upon  such  stockholder,  in  case  he  shall  be  a  resident  of  the  state,  thirty 
days'  notice  in  writing,  that  such  installment  has  been  due  and  unpaid  for  the  term 
aforesaid,  or  in  case  such  stockholder  shall  be  a  non-resident  of  this  state,  publish 
in  some  newspaper  printed  at  the  capital  of  this  state,  and  of  general  circulation  in 
this  state,  a  like  notice  that  such  installment  has  been  due  and  unpaid  for  the  term 
aforesaid ;  and  if  the  said  installment  shall  not  be  paid,  with  all  the  charges  and 
expenses  incurred  in  the  proceedings  hereby  prescribed,  within  ninety  days  after  the 
service  of  notice  or  the  last  publication  provided  for  as  aforesaid,  the  said  stock,  and 
all  the  right,  title,  and  interest  of  the  said  assignee,  transferee,  or  original  subscriber 
therein  shall,  by  virtue  of  such  failure,  and  without  further  action  by  such  com- 
pany, become  forfeited,  and  may  be  disposed  of  by  said  company  as  it  sees  proper. 

496.  Whenever  any  railroad  company  heretofore  incorporated  or  created,  or 
incorporated  under  the  provisions  of  this  subdivision,  shall,  in  the  opinion  of  the 
directors  thereof,  require  an  increased  amount  of  capital  stOCk,  they  shall,  when 
authorized  by  the  holders  of  a  majority  of  capital  stock,  file  with  the  secre- 
tary of  state  a  certificate  setting  forth  the  amount  of  such  desired  increase,  '''and 
shall  give  public  notice  of  such  increase  of  the  capital  stock  of  such  company  by 
publishing  the  same  for  sixty  days  in  a  newspaper  published  in  the  county  in  which 
it  maintains  its  public  and  principal  office,*  and  thereafter  such  company  shall  be 
entitled  to  have  such  increased  capital  as  is  fixed  by  said  certificate. 

*  to  ♦  added  1879,  p,  79. 

497.  The  persons  named  in  said  certificate  of  incorporation,  or  any  three  of  them, 
shall  be  authorized  to  order  books  to  be  opened  for  receiving  subscriptions  to  the 
capital  stock  of  said  company,  at  such  time  or  times,  and  at  such  place  or  places  as 
they  may  deem  expedient,  after  having  given  at  least  thirty  days'  notice  in  a  news- 
paper published  or  generally  circulated  in  one  or  more  counties  where  books  of  sub- 
scription are  to  be  opened,  of  the  time  and  place  of  opening  books;  and  so  soon  as 
ten  per  centum  on  the  capital  stock  shall  be  subscribed,  they  may  give  like  notice 
for  the  stockholders  to  meet  at  such  time  and  place  as  they  may  designate,  for  the 
purpose  of  choosing  seven  directors,  who  shall  continue  in  office  until  the  time  fixed 
for  the  annual  election,  and  until  their  successors  are  chosen  and  qualified.  At  the 
time  and  place  appointed,  directors  shall  be  choseil  by  ballot,  by  such  of  the 
stockholders  as  shall  attend  for  that  purpose,  either  in  person  or  by  lawful  proxies. 
Each  share  shall  entitle  the  owner  to  one  vote,  and  a  plurality  of  votes  cast  at  such 
election  shall  be  necessary  for  a  choice;  but  after  the  first  election  for  directors, 
no  person  shall  vote  on  any  share  on  which  any  installment  is  due  and  unpaid. 
The  persons  named  in  such  certificate,  or  such  of  them  as  may  be  present,  shall  be 
inspectors  of  such  election,  and  shall  certify  what  persons  are  elected  directors,  and 
appoint  the  time  and  place  for  holding  their  first  meeting.  A  majority  of  said  di- 
rectors shall  form  a  board,  and  be  competent  to  fill  vacancies  therein,  make  by-laws 
not  inconsistent  with  the  provisions  of  this  subdivision  of  the  laws  of  this  state,  and 
alter  the  same  at  pleasure,  and  transact  all  business  of  the  corporation.  A  new  elec- 
tion shall  be  annually  held  for  directors,  at  such  time  and  place  as  the  stockholders 
at  their  first  meeting  shall  determine,  or  as  the  by-laws  of  the  corporation  may  re- 
quire ;  and  the  directors  chosen  at  any  election  shall,  so  soon  thereafter  as  may  be 
convenient,  choose  one  of  their  number  to  be  president,  and  shall  appoint  a  secre- 
tary and  treasurer  of  the  corporation.  The  directors  shall  from  time  to  time  make 
such  dividends  of  the  profits  of  the  said  company  as  they  may  think  proper,  and 
the  said  by-laws  and  all  alterations  and  revisions  thereof  shall  be  recorded  and  pre- 
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served  in  the  office  of  the  secretary  of  state,  in  the  same  manner  as  the  certificate 
provided  for  in  section  seventy- three  of  this  chapter. 
Sec  498  formed  sec  112,  R.  S.  1866,  p.  228. 

498.  Every  stockholder  of  any  railroad  company  shall  be  individually 
liable  to  the  creditors  of  such  company,  to  an  amount  equal  to  the  amount  unpaid 
on  the  stock  held  by  him  for  all  the  debts  and  liabilities  of  such  company,  uutil  the 
whole  of  the  capital  stock  held  by  him.  shall  have  been  paid  to  the  company;  but  in 
no  other  case  shall  the  stockholders  be  individually  liable  for  the  debts  of  the  corpo- 
ration. 

When  aiDonot  dne  the  corporation  amounts  to  or  exceeds  the  amonnt  claimed  bj  the  cred- 
itor, a  joint  payment  may  be  rendered  against  the  corporation  and  stockholders.     4,  560. 

Sees.  499  and  500  formed  sees.  88  and  87,  R.  S.  1866,  p.  219. 

499.  Each  and  every  railroad  company  incorporated  under  this  subdivision, 
and  such  as  shall  hereailer  accept  the  same,  shall  annually  in  the  month  of  Janu- 
ary make,  upon  the  oath  of  the  president,  secretary,  or  treasurer,  a  full  report  of 
the  condition  of  its  afiairs  to  the  auditor  of  the  state,  showing  the  amount  of  the 
capital  stock  of  such  company,  the  gross  amount  of  receipts  during  the  previous  year, 
the  cost  of  repairs  and  incidental  expenses.,  the  net  amount  of  profits,  and  the  divi- 
dends made,  with  such  other  fsLCts  as  may  be  necessary  to  a  full  statement  of  the 
afikirs  and  condition  of  such  road ;  and  the  auditor  shall  incorporate  an  abstract 
thereof  in  his  annual  report  to  the  legislature. 

16,529(19N.W.,497). 

500.  Such  corporations  shall,  upon  commencing  business,  establish  an  office  at 
some  point  on  the  line  of  its  road,  and  may  change  the  same  at  pleasure. 

Sees.  501  to  505.  "An  act  to  require  railroad  corporations  doing  business  in  the  state  of  Ne- 
braska to  have  and  maintain  public  offices  in  the  state  for  ihe  transaction  of  their  bnsiness.'' 
1881,  p.  306.    In  force  Jane  1. 

501.  That  all  railroad  corporations  or  companies  doing  business  in  the  state  of 
Nebraska  as  public  carriers,  either  for  the  transportation  of  freight  or  carrying  pas- 
sengers from  any  point  in  this  state,  are  hereby  required  to  have  and  maintain  a 
pablic  general  office  in  this  state,  in  some  county  through  which  said  road  runs, 
for  the  transaction  of  its  business,  which  office  shall  be  established  on  or  before  the 
first  day  of  January,  A.  B.  1882,  and  notice  thereof  given  by  publication  in  some 
newspaper  on  the  line  of  its  road  for  four  consecutive  weeks ;  Provided,  That  rail- 
road corporations  or  companies,  hereafter  to  be  incorporated  under  the  laws  of  this 
state,  shall  have  one  year,  from  the  date  of  such  incorporation,  in  which  to  comply 
with  the  provisions  of  this  act. 

502.  It  shall  be  the  further  duty  of  all  such  railroad  corporations  or  com- 
panies doing  business  as  aforesaid,  to  keep  and  maintain  in  such  offices  books  in 
which  shall  be  recorded  the  amount  of  capital  stock  of  such  railroad  corporation  or 
company,  and  also  the  transfer  of  such  stock,  the  amount  of  its  assets  and  liabilities, 
and  the  names  and  places  of  residence  of  its  officers,  which  said  books  shall  be  open 
to  public  inspection  at  all  times.  And  the  general  manager,  general  superintendent, 
general  freight  or  ticket  agent  or  such  other  general  officers  or  agents  as  said  rail- 
road corporations  or  companies  shall  have  or  enoploy,  shall  keep  and  maintain  their 
offices  at  such  general  offices  within  this  state ;  Provided^  That  railroad  corporations 
or  companies  not  operating  over  ten  miles  of  road  in  this  state  shall  be  exempted 
from  the  provisions  of  this  act. 

503.  The  directors  of  every  railroad  corporation  or  company  having  control 
of  any  road  doing  business  in  the  state  of  Nebraska,  shall  annually  make  a  report 
to  the  auditor  of  public  accounts,  of  the  amount  of  money  received  for  the  pre- 
ceding year  from  passengers  and  freight,  at  any  and  all  points  in  this  state,  which 
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report  shall  be  made  and  filed  with  the  auditor  on  or  before  the  fifteenth  day  of 
January  of  each  year. 

504.  Any  railroad  corporation  or  company  violating  any  provisions  of  this 
act  or  failing  to  comply  with  the  provisions  herein  contained,  shall  forfeit  all  right 
.to  do  business  in  this  state^  and  on  application  of  any  person  feeling  aggrieved^  it 
shall  be  the  duty  of  any  court  having  jurisdiction,  upon  proper  and  satisfactory 
proof,  to  place  such  railroad  in  the  hands  of  a  receiver  and  proceed  to  wind  up  its 
business. 

505.  In  addition  to  the  penalties  in  the  proceeding  section,  the  principal 
officers  of  such  corporation  or  company  shall  be  subject  to  fine  not  exceeding  one 
thousand  dollars,  or  imprisonment^  upon  conviction,  in  the  penitentiary  for  a  term 
not  exceeding  three  years. 

II.   EMINENT   DOMAIN. 

Sees.  506  to  510  formed  sees.  81-86,  except  84,  ch.  25,  H.  S.  1866,  p.  217. 

606.  Such  corporation  is  authorized  to  enter  upon  any  land  for  the  purpose 
of  examining  and  surveying  its  railroad  line,  and  may  take,  hold,  and  appropriate 
so  much  real  estate  as  may  be  necessary  for  the  location,  construction,  and  conven- 
ient use  of  its  road,  including  all  necessary  grounds  for  stations,  buildings,  work- 
shops, depots,  machine  shops,  switches,  side-tracks,  turn-tables,  and  water-stations; 
all  materials  for  the  construction  and  repair  of  said  road  and  its  appurtenances  ;  and 
a  right  of  way  over  adjacent  lands,  sufficient  to  enable  such  company  to  construct 
and  repair  its  road,  and  a  right  to  conduct  water  by  aqueducts,  and  the  right  of 
making  proper  drains;  Provided,  That  the  lands  held,  taken,  and  appropriated, 
otherwise  than  by  the  consent  of  the  owner,  shall  not  exceed  two  hundred  feet  in 
width,  except  for  wood  and  water  stations,  and  depot  grounds,  unless  where  greater 
width  is  necessary  for  excavations,  embankments,  or  depositing  waste  earth;  Pro- 
vided/wr^er,  That  no  appropriation  of  private  property,  for  the  use  of  any  corpo- 
ration provided  for  in  this  subdivision,  shall  be  made  until  full  compensation  therefor 
be  first  made  or  secured  to  the  owners  thereof. 

Doe  exercise  of  right  of  eminent  domain  does  not  exhaust  power  of  railroad  company.  13, 
366  (13  N.  W.,  624);  see  24,  745  (40  N.  W.,  280). 

507.  Whenever  any  railroad  company  heretofore  incorporated,  or  which  may 
hereafter  be  incorporated,  shall  find  it  necessary  for  the  purpose  of  avoiding  annoy- 
ance to  public  tiavel,  or  dangerous  or  difficult  curves  or  grades,  or  unsafe  or  un- 
substantial grounds  or  foundations,  or  for  other  reasonable  causes,  to  change  the 
grade  or  location  of  any  portion  of  their  road,  whether  heretofore  made  or  hereafter 
to  be  made,  such  railroad  companies  shall  be  and  are  hereby  authorized  to  make 
3uch  changes  of  grade  and  location,  not  departing  from  their  general  route. 
And  for  the  purpose  of  making  any  such  change  in  the  location  and  grades  of  any 
such  roads  as  aforesaid,  such  company  shall  have  all  the  rights,  powers,  and  privi- 
leges to  enter  upon  and  appropriate  such  lands,  and  make  surveys  necessary  to  effiact 
such  changes  and  grades,  upon  the  same  terms,  and  be  subject  to  the  same  obliga- 
tions, rules,  and  regulations  as  are  prescribed  by  law;  and  shall  also  be  liable  in 
damages,  when  any  may  have  been  caused  by  such  change,  to  the  owner  or  owners  of 
lands  upon  which  such  road  was  heretofore  constructed,  to  be  ascertained  and  paid, 
or  deposited  as  herein  provided  ;  but  no  damages  shall  be  allowed  unless  claimed 
within  ninety  days  after  actual  notice  in  writing  of  such  intended  change  shall  be 
given  to  such  owner  or  owners  residing  on  the  premises,  or  notice  by  publication  in 
some  newspaper  in  general  circulation  in  the  county,  if  non-resident. 

508.  If  it  shall  be  necessary,  in  the  location  of  any  part  of  any  railroad,  to 
occupy  any  road,  street,  alley,  or  public  way  or  ground  of  any  kind,  or  any 
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part  thereof,  it  shall  be  competent  for  the  muDicipal  or  other  corporation,  or  publio 
officer  or  public  authorities,  owning  or  having  charge  thereof,  and  the  railroad  com- 
pany, to  agree  upon  the  manner  and  upon  the  terms  and  conditions  upon  which  the 
fiame  may  be  used  or  occupied;  and  if  said  parties  shall  \ye  unable  to  agree  thereon 
and  it  shall  be  necessary,  in  the  judgment  of  the  directors  of  such  railroad  compaii^, 
to  use  or  occupy  such  road,  street,  alley,  or  other  public  way  or  ground,  such  pQm- 
pany  may  appropriate  so  much  of  the  same  as  may  be  necessary  for  the  purposes^^  of 
such  road,  in  the  same  manner  and  upon  the  same  terms  as  is  provided  for  the  appro- 
priation of  the  property  of  individuals  by  the  eighty-first  section  of  this  chapter  [.506]t 
Where  the  nse  of  the  street  obetructs  the  lot-owner's  free  use  of  the  street  he  may  reooYer 
damftges.     26,  369  (42  N.  W.,  93);  see  14,  554  (16  N.  W.,  475). 

609.  Such  company  may  acquire,  by  purchase  or  gift,  any  lands  in  the  vi- 
cinity of  said  road,  or  through  which  the  same  may  pass,  so  far  as  the  same  may  be 
deemed  convenient  or  necessary  by  said  company  to  secure  the  right  of  way  to 
such  as  may  be  granted  to  aid  in  the  construction  of  such  road,  and  the  same  to 
hold  or  convey  in  such  manner  as  the  directors  may  prescribe;  and  all  deeds  and 
conveyances  made  by  such  company  shall  be  signed  by  the  president  under  the  seal 
of  the  corporation,  and  any  existing  corporation  may  accept  the  provisions  of  this 
subdivision  by  filing:  in  writing  their  acceptance  thereof,  under  the  seal  of- said  cor- 
poration, in  the  office  of  the  secretary  of  state.  And  upon  filing  such  acceptance^ 
such  corporation  shall,  from  the  date  thereof,  succeed  to  and  become  invested  with  all 
the  rights,  privileges,  immunities,  and  powers  conferred  by  this  subdivision,  without 
reorganizing.  The  said  secretary  shall  record  and  preserve  such  acceptance  in  his 
office,  and  a  copy  thereof,  duly  certified  by  said  secretary,  under  the  seal  of  the 
state,  shall  be  evidence  in  all  the  courts  of  this  state  of  such  acceptance. 

510.  Any  railway  coqipany  may  construct  and  carry  their  railroad  across,  over, 
or  under  any  road,  railroad,  canal,  stream,  or  water  course,  when  it  may  be  neces- 
sary in  the  construction  of  the  same;  and  in  such  cases  said  corporation  shall  so 
construct  their  railroad  crossings  as  not  unnecessarily  to  impede  the  travel, 
transportation,  or  navigation  upon  the  road,  railroad,  canal,  stream,  or  water  course 
so  crossed.  Said  corporation  shall  have  the  right  to  change  the  channel  of  any 
stream  or  water  course  from  its  present  location  or  bed,  whenever  it  may  be  neo* 
«8ary  in  the  location,  construction,  or  use  of  their  said  road,  provided  they  do  not 
change  its  general  course,  or  materially  impair  its  former  usefulness. 

This  does  not  relieye  them  from  any  damage  resnItiDg  from  sach  act.     25,  523  (41  N.  W., 

Sees.  511  and  612  formed  sees.  95  and  97,  R.  S.  1866,  pp.  223-4. 

511.  Any  railroad  corporation  may  purchase  and  use  real  estate  for  a  price  to 
be  agre^  upon  with  the  owners  thereof;  or  the  damages  to  be  paid  by  such  cor- 
poration for  any  real  estate  taken  as  aforesaid,  when  not  agreed  upon,  shall  be 
ascertained  and  determined  by  commissioners  to  be  appointed  by  the  probate  judge 
of  the  county  wherein  such  real  estate  is  situated,  in  conformity  with  the  provisions 
of  this  subdivision;  Provided^  That  if  the  company  shall  need  or  require,  for  the 
purpose  of  constructing  said  railroad,  to  take  and  occupy  any  real  estate,  in  any 
unorganized  OOnnty^  or  other  unorganized  country  in  this  state,  where  there  ia 
00  probate  judge,  then  the  probate  judge  of  the  first  organized  county  east  of  said 
lands  upon  the  line  of  said  road  shall  appoint  commissioners  to  assess  said  damages, 
and  to  perform  all  other  duties  required  by  the  probate  judges  and  commissioners 
by  the  terms  of  this  subdivision,  and  either  shall  have  the  right  to  appeal,  as  ia 
other  cases  provided  for  by  this  subdivision. 

"  Owner  "  applies  to  any  person  having  an  interest  in  the  estate.  20,  282  (29  N.  W. ,  936^, 
Competency  of  witnesBes,  opinions  of  the  same,  and  what  damages  reooverahle.     14, 421  (16  N.  W,, 

Digitized  byCjOOQlC 


180  CX)RPORATION3.  Ch.  9. 

439).  Experts  may  be  allowed  to  tr&tify  as  to  the  value  of  the  land  immediately  before  the  loca- 
tion, and  its  value  immediately  after.  13,  485  (14  N.  W.,  478).  In  ascertaining  valne  of  lots  it 
was  held  error  to  admit  in  evidence  what  they  cost  three  years  before.  12,  229 "(10  N.  W.,  718). 
Measure  of  damages  and  opinion  of  witnesses.  11,  585  (10  N.  W.,  491);  11, 692  (10  N.  W.,  493). 
Petition  to  condemn  must  make  a  prima  facie  case.  23, 613  (37  N.W.,  484).  When  damages  awarded 
have-not  been  deposited  with  probate  judge,  may  bring  action  for  the  amount  of  the  award  to  enjoin 
the  operation  of  the  road  against  his  premises,  or  sue  for  trespass.  4, 24.  Injunction  will  lie  nnless- 
company  has  made  deposit  with  probate  judge  as  required  by  law,  though  appeal  has  been  taken 
from  award.  4,  440.  A  paper  headed  "  transcript,"  certified  by  county  judge,  though  not  complete,, 
held  to  be  sufficient  to  give  appellate  court  jurisdiction.  22,  92  (34  N.  W.,  69).  Company  liable 
for  damages  resulting  St>m  taking  street.  28,  99  (44  N.  W.,  79).  Kailroad  liable  for  damages  to 
a  lot  owner  by  reason  of  running  through  an  alley  adjoining  his  lot.  14^  554  (16  N.  W.,  475). 
Damages  may  be  recovered  though  no  part  of  the  land  be  actually  taken.    16,  169  (20  N.  W.,  217.) 

512.  If  the  owner  of  any  real  estate  over  which  said  railroad  corporation  may 
desire  to  locate  their  road  shall  refuse  to  grant  the  right  of  way  through  his  or 
her  premises,  the  county  judge  of  the  county  in  which  said  real  esiate  may  be  situ- 
ate, as  provided  in  this  subdivision,  shall,  upon  the  application  of  either  party,  di- 
rect the  sheriff  of  said  county  to  summon  six  disinterested  freeliolders  of  said  county^ 
to  be  selected  by  said  county  judge,  and  not  interested  in  a  like  question,  unless  a 
smaller  number  shall  be  agreed  upon  by  said  parties,  whose  duty  it  shall  be  to  cai'e- 
fully  inspect  and  view  said  real  estate,  and  assess  the  damages  which  said  owner 
shall  sustain  by  the  appropriation  of  his  or  her  land  to  the  use  of  said  railroad  cor- 
poration, and  make  report  in  writing  to  the  county  judge  of  said  county,  who,  after 
certifying  the  same  under  his  seal  of  office,  shall  transmit  the  same  to  the  county 
clerk  of  said  county  for  record,  and  said  county  clerk  shall  file,  record,  and  index 
the  same  in  the  same  manner  as  is  provided  for  the  record  of  deeds  in  this  state,  and 
such  record  shall  have  the  like  force  and  effect  as  the  record  of  deeds  in  pursuance 
of  the  statute  in  such  case  made  and  provided.  And  if  said  corporation  shall  at 
any  time  before  they  enter  upon  said  real  estate,  for  the  purpose  of  constructing 
said  road,  pay  to  said  county  judge  for  the  use  of  said  owner  the  sum  so  assessed 
and  returned  to  him  as  aforesaid,  they  shall  thereby  be  authorized  to  construct  and 
maintain  their  said  road  over  and  across  said  premises;  Provided^  That  either  party 
may  have  the  right  to  appeal  from  such  asse&sment  of  damages  to  the  district  court 
of  the  county  in  which  such  lands  are  situated,  within  sixty  days  after  such  assess- 
ment. And  in  case  of  such  appeal,  the  decision  and  finding  of  the  district  court 
shall  be  transmitted  by  the  clerk  thereof,  duly  certified  to  the  county  clerk,  to  be 
filed  and  recorded  as  hereinbefore  provided,  in  his  office.  But  such  appeal  shall 
not  delay  the  prosecution  of  the  work  on  said  railroad  if  such  corporation  shall  first 
pay  or  deposit  with  such  county  judge  the  amount  so  assessed  by  said  freeholders* 
Such  railroad  company  shall  in  all  cases  pay  the  costs  of  the  first  assessment ;  Pro- 
vided,  That  if,  on  appeal,  the  appellant  shall  not  obtain  a  more  favorable  judgment 
and  award  than  was  given  by  said  freeholders,  then  such  appellant  shall  be  ad- 
judged to  pay  all  the  costs  made  on  such  appeal ;  Provided  further^  That  either 
party  may  appeal  from  the  decision  of  the  district  court  to  the  supreme  court  of  the 
state,  and  the  money  so  deposited  shall  remain  in  the  hands  of  the  county  judge 
until  a  final  decision  be  had,  subject  to  the  order  of  the  supreme  court. 

Amended  1883,  p.  179.  This  method  is  exclusive  and  either  party  may  proceed  under  it,  but 
does  not  include  damages  before  condemnation.  18, 86  (24  N.  W.,  439).  Question  of  damages^ 
peculiarly  of  a  local  nature,  and  for  jury.  24,  708  (40  N.  W.,  134).  Building  on  proposed  right 
of  way  may  be  condemned  and  may  be  sold  by  company.  23,  469  (36  N.  W.,  806).  Damage  to 
or  loss  of  a  house  or  stone  quarry  on  the  proposed  right  of  way  are  proper  elements  of  damage. 
Witness  acquainted  with  land  before  and  ailer  may  state  value.  28,  166  (44  N.  W.,  95).  As  to 
damages  for  diversion  of  a  stream,  etc  15,  525  (19  N.  W.,  497).  Company  cannot  dispute  the 
ownership  of  the  land  on  appeal.  17,  592  (24  N.  W.,  279).  Railroad  company  cannot,  on  appeal, 
disprove  the  title  of  the  person  to  whom  damages  were  awarded  without  pleading  his  want  of  title. 
14,  270  (15  N.  W.,  231);  13,  489  (14  N.  W.,  621);  14,  355  (15  N.  W.,  728).     The  word  **owncr,"' 
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as  nsed  in  the  statute,  applies  to  all  persons  who  have  an  interest  in  the  estate.  14, 271  (15  N.  W.^ 
231).  No  appeal  being  taken,  Diandnrans  lies  to  compel  company  to  deposit  amount  of  award  with 
county  jndge.  27,  698  (43  N.  \V.,  419).  Where,  on  appeal,  the  only  question  is  the  amount  of 
damage,  no  pleadings  are  necessary,  bnt  if  other  is-sues  are  involved  they  must  be  pleaded  to  be 
available.  13,  491  (14  N.  W..5t>l).  Transcript  must  he  filed  within  sixty  days  or  good  reason 
shown.  20,  541  (31  N.  W.,  11).  Party  cannot  be  prevented  from  taking  appeal  by  neglect  of  offi- 
cers to  prepare  a  transcript.  12,  480  (11  N.  W.,  739).  Company  cannot  abandon  the  taking  of  the 
land  after  trial  of  appeal  and  judgment  in  district  court.  15,  371  (18  N.  W.,  717).  Railroad 
company  which  has  appealed,  but  aAerwards  is  satisfied  with  award,  should  move  to  affirm  it 
(which  will  carry  costs  and  interest^,  not  to  dismiss  appeal.  27,  75  (4i  N.  W.,  905).  If  company 
appeal,  and  then  dismiss  its  appeal,  the  award  should  be  affirmed,  which  carries  with  it  interest 
and  costs.  23,  621  (37  N.  W.,  470).  Cannot  be  dismissed  because  railroad  company  does  not 
answer.  17,  460  {'23  N.  W.,  350).  Where,  on  appeal,  verdict  is  less  than  award,  costs  should  be 
divided  equally.  24,  126  (38  N.  W.,  35).  When,  on  appeal,  the  owner  recovers  more  damages 
than  was  allowed  by  commissioners,  he  may  have  interest  thereon  from  the  time  he  was  entitled  to 
compensation.  13,  320  (14  N.  W.,  407).  District  court  should  render  judgment  on  verdict  of 
jury  in  case  of  appeal.  12,  231  (10  N.  W.,  718).  See  24,  130  (38  N.  W.,  33);  6, 160;  12,  629  (19 
N.W..95). 

Sees.  513  to  521.  ''An  act  to  provide  for  the  taking  and  prosecution  of  appeals,' '  etc  1887, 
p.  333.    In  force  March  31 . 

513.  That  either  party  shall  have  the  right  to  appeal  to  the  district  court  of 
the  county  where  the  lands  are  situated  from  the  assessment  of  damages  allowed  and 
mentioned  in  section  ninety-seven  (97)  of  chapter  sixteen  (16)  of  the  Compiled  Stat- 
utes (1885)  of  Nebraska  [512],  at  the  time  and  in  the  manner  hereinafter  specified 
and  set  forth. 

614.  That  the  party  appealing  shall  within  sixty  days  aft^r  such  assessment 
enter  into  an  undertaking  to  the  adverse  party,  with  at  least  one  good  and  suffi- 
cient surety,  to  be  approved  by  the  county  judge  of  such  county;  conditioned,  first, 
that  the  appellant  shall  prosecute  such  appeal  to  eflPect  without  unnecessary  delay; 
and  second,  that  if  judgment  be  adjudged  against  the  appellant  on  the  appeal,  the 
appellant  shall  satisfy  whatever  judgment  may  be  adjudged  agrainst  such  appellant, 

515.  That  the  party  appealing  may  file  such  nndertaking  in  the  office  of 
the  clerk  of  the  appellate  court  within  the  time  aforesaid,  which  undertaking  filed 
shall  be  approved  by  such  clerk;  upon  the  filing  and  approval  of  which  under- 
taking the  clerk  shall  issue  a  summons  to  the  appellee  to  appear  at  the  term  of  the 
court  to  which  the  appeal  is  returnable,  which  summons  shall  be  served  and  returned 
in  the  time  and  manner  as  in  cases  commenced  in  the  district  court. 

516.  That  when  the  appeal  is  taken  by  filing  the  appeal  undertaking  with  the 
clerk  of  the  appellate  court,  and  a  summons  and  alias  summons  shall  have  been 
duly  issued  against  the  appellee  and  returned  '^not  found,''  it  shall  be  lawful  for 
the  appellate  court  to  proceed  and  try  the  appeal  the  same  as  if  the  appellee  had 
been  duly  served  with  the  process. 

517.  That  said  county  judge  shall,  on  demand  of  the  appellant,  make  out  a 
certified  transcript  of  all  the  proceedings  of  such  assessment,  including  the  under- 
taking, and  such  of  all  papers  and  files  as  relate  to  or  are  connected  with  the  assess- 
ment or  assessments  appealed  from,  and  shall,  on  demand,  deliver  the  same  to  the 
appellant,  or  his,  her,  or  its  agent,  who  shall  deliver  the  same  to  the  clerk  of  the 
appellate  courts  to  which  such  appeal  may  be  taken,  on  or  before  the  first  day  of  the 
next  term  of  such  appellate  court. 

518.  That  if  such  appeal  shall  be  taken  within  less  than  twenty  days  next  pre- 
ceding said  first  day  of  said  next  term  of  appellate  court,  this  said  transcript 
shall  be  filed  with  said  clerk  on  or  before  the  first  day  of  the  next  succeeding  term 
of  said  appellate  court. 

519.  That  said  clerk,  on  receiving  such  transcript  and  other  papers  as  afore- 
said, shall  file  the  same  and  docket  the  appeal;  the  owner  of  the  land  shall  be  the 
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plaintiff  in  the  appellate  court,  and  the  railroad  company  the  defendant,  and  the 
parties  shall  proceed  in  all  subjects  in  the  same  manner  as  though  the  action  had 
been  originally  instituted  in  such  appellate  court. 

No  new  pleadings  are  necessary.  28,  97  (44  N.  W.,  79).  Judgment  should  be  entered  on  th* 
Terdict  and  execution  awarded  without  regard  to  the  money  deposited.     15,  367  (18  N.  W.,  717)« 

520.  That  assessments  made  for  the  same  right  of  way  for  the  same  railroad 
oompany,  upon  different  tracts  of  lands  belonging  to  the  same  owner  or  owners  in 
the  same  right,  may  be  joined  in  one  appeal  and  proceeded  with  in  the  appellate 
court  as  separate  counts  joined  in  one  action  for  damage  to  such  tracts  of  land^ 
for  or  on  account  of  such  right  of  way. 

521.  That  this  act  shall  not  apply  to  any  such  assessments  heretofore 
made. 

Sees.  522  to  526  formed  sees.  98,  99,  96,  100,  105  respectively,  R.  S.  1866,  pp.  223  to  226. 

522.  Freeholders  so  appointed  shall  be  the  commissioners  to  assess  all 
damagOS  to  the  owners  of  real  estate  in  said  county ;  and  said  corporation  may, 
at  any  time  after  their  appointment,  upon  the  refusal  of  any  owner  or  guardian  of 
any  owner  of  lands  in  said  county  to  grant  the  right  of  way  as  aforesaid,  by  givine 
the  said  owner  or  guardian  ten  days*  notice  thereof  in  writing,  either  by  personiu 
service  or  by  leaving  a  copy  thereof  at  his  usual  place  of  residence,  have  the  damages 
assessed  in  the  manner  hereinbefore  prescribed. 

523.  In  case  of  the  death,  absence,  or  refusal  or  neelect  of  any  of  said  free- 
holders to  act  as  commissioners  as  aforesaid,  the  slioriff  shall,  upon  the  selection  of 
said  probate  judge,  summon  other  freeholders  to  completo  the  panel,  and  said 
commissioners  shall  proceed  as  directed  in  the  preceding  section.  Said  commissioners 
shall  receive  two  dollars  per  day,  each,  for  their  services,  and  the  same  shall  be 
taxed  in  the  bill  of  costS. 

See  18,  88  (24  N.  W^  439). 

524.  Whenever  any  railroad  corporation  shall  take  any  real  estate  as  afore- 
said, of  any  minor,  insane  person,  or  any  married  woman  whose  husband  is 
under  guardianship,  the  guardian  of  such  minor  or  insane  person,  or  such  married 
woman  with  the  guardian  of  such  husband,  may  agree  and  settle  with  said  corpora- 
tion for  all  damages  or  claims  by  reason  of  the  taking  of  such  real  estate,  and  may 
give  valid  releases  and  discbarges  therefor. 

525.  If,  upon  the  location  of  said  railroad,  it  shall  be  found  to  run  through  the 
lands  of  any  non-resident  owner,  the  said  corporation  mby  give  four  weeks' 
notice  to  such  proprietor,  if  known,  and  if  not  known,  by  a  description  of  sucb 
real  estate,  by  publication  four  consecutive  weeks  in  some  newspaper  published  in 
the  county  where  such  lands  may  lie,  if  there  be  any,  and  if  not,  in  one  nearest 
thereto  on  the  line  of  their  said  road,  that  said  railroad  has  been  located  through 
his  or  her  lands ;  and  if  such  owner  shall  not  within  thirty  days  thereafter  apply 
to  said  probate  judge  to  have  the  damages  assessed  in  the  mode  prescribed  in 
the  preceding  sections,  said  company  may  proceed,  as  herein  set  forth,  to  have  the 
damages  ass^sed,  subject  to  the  same  right  of  appeal  as  in  case  of  resident  owners; 
and  upon  the  payment  of  the  damages  assessed  to  the  probate  judge  of  the  proper 
county  for  sucn  owner,  the  corporation  shall  acquire  all  rights  and  privileges  men- 
tioned in  this  subdivision. 

Appraisement  nioe  months  after  the  time  set  confers  no  jnrisdiction.  Publication  of  noticA 
most  be  foar  consecative  weeks.     21,  383  (32  N.  W.,  162);  see  18,  88  (24  N.  W.,  439). 

526.  Any  railroad  corporation  shall  be  authorized  to  pass  over,  occupy,  and 
enjoy  any  of  the  school,  university,  saline,  or  other  lands  of  this  state ;  Fromdtdy 
That  no  more  than  one  hundred  feet  in  width  from  the  center  of  the  roadway 


Digitized  by  CjOOQIC 


Ch.  9.  RA.ILBOADS — EMINENT  DOMAIN.  183 

sorvej  of  such  corporation,  on  either  side,  shall  be  taken  for  roadway,  and  not  to 
exceed  twenty  acres,  to  conform  to  the  subdivisions  of  the  government  survey,  in 
anyone  tract  for  each  section  of  twelve  consecutive  miles  of  such  railroad,  shall  be 
taken  for  station,  depot  grounds,  machine  shops,  turnouts,  side-tracks,  warehouses^ 
and  other  appurtenances  to  a  railroad ;  and  that  any  railroad  corporation  that  has 
surveyed  or  shall  hereafter  survey  or  locate  a  line  of  its  road,  immediately  upon 
platting  such  survey  of  its  line,  and  of  the  selection  for  depot  grounds  under  this 
act,  and  filing  such  plat  duly  certified  by  the  chief  engineer  or  president  of  such 
corporation,  of  the  fact  of  such  survey  and  selection  for  depot  grounds,  duly 
acknowledged,  with  the  secretary  of  state,  and  with  the  county  clerk  of  the  county 
io  which  said  land  is  situated,  to  operate  as  a  vested  right  in  such  corporation  for 
two  years  from  the  date  of  filing  the  same,  shall  be  authorized  to  enter  upon  said 
lands  so  surveyed  and  selected,  and  construct  thereon  all  necessary  railroad  depot 
buildings,  machine  shops,  turnouts,  side-tracks,  turntables,  roundhouses,  and  other 
appurtenances  deemed  nece&sary  for  railroad  purposes  by  such  corporation,  and  so 
soon  as  such  railroad  shall  be  constructed  over  such  lands  so  selected,  and  a  station 
erected  thereon,  on  proof  of  such  fact  to  the  satisfaction  of  the  governor,  and  upon 
paying  the  full  value  for  said  lands  for  depot  station  and  workshop  grounds,  and 
all  grounds  herein  contemplated,  except  the  one  hundred  feet  of  trackway,  the 
governor  shall  convey  in  fee  simple  by  letters  patent  under,  the  great  seal  of  the 
state,  attested  by  the  secretary  of  state,  to  the  corporatioii  constructing  such  railroad, 
the  lands  and  right  of  way  included  Jn  the  plat  and  certificate  so  filed  with  the 
secretary  of  state  as  aforesaid,  and  no  subsequent  grant  from  the  state  to  any  other 
person  or  corporation  of  any  tract  of  land  including  such  right  of  way  and  selection 
for  depot  grounds  so  platted,  and  the  plat  thereof  filed  as  aforesaid,  though  not 
excepted  in  such  grant,  shall  divest  said  railroad  corporations  of  their  rights  in  the 
same  under  this  act ;  Provided  further^  That  the  damages  accruing  to  any  occupant 
or  owner,  or  other  person  who  may  reside  or  have  improvements  on  said  land  pre- 
vious to  the  filing  of  such  plat,  shall  be  determined  and  paid  by  said  railroad 
company  as  heretofore  provided  in  this  subdivision. 
Kewiitten  1869,  p.  84. 

Seca.  527  to  5*29.  **Ao  act  to  provide  for  the  valaation  and  sale  of  state  lands  on  which 
any  railway  company  may  have  located  its  road,  stations,  or  works. ''    1887,  p.  534.    In  force  Jaly  1. 

527.  Any  railway  company  incorporated  under  the  laws  of  this  state,  which 
shall  have  constructed  its  railway,  or  located,  or  hereafter  may  construct  or  locate 
its  grounds  for  stations,  machine  shops,  depot  grounds,  turnouts,  side  tracks,  ware- 
houses, and  other  appurtenances  to  a  railroad,  incident  to  its  organization,  across  or 
on  any  state  lands,  as  provided  by  section  105,  of  chapter  16  of  the  Compiled 
Statutes  of  Nebraska  of  1885  [526],  may  apply  in  writing  to  the  board  of  public 
lands  and  buildings,  for  valuation  and  conveyance  thereof,  iSling  with  such  applica- 
tion a  plat  and  description  of  such  lands.  , 

Right  to  condemn  real  estate  for  right  of  way  is  restricted  to  corporations  organized  under  the 
laws  of  this  state.    22, 642  (36  N.  W.,  121). 

528.  [Appraisement.] — On  such  application  being  made,  the  commissioner 
of  public  lands  and  buildings  shall  cause  a  copy  of  such  application  and  plat  to  be 
forwarded  to  the  chairman  of  the  board  of  county  commissioners,  or  supervisors  of 
the  county  where  such  lands  lie,  and  it  shall  be  the  duty  of  such  county  commis- 
sioners, or  a  majority  of  them,  or  if  the  county  is  under  township  organization, 
three  of  the  supervisors  to  be  designated  by  the  said  board  of  supervisors  or  a 
majority  of  such  designated  supervisors,  to  view  the  lands  so  desired  to  be  pur- 
chased by  such  company,  and  return  a  true  and  correct  value  of  such  land,  under 
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oath,  tlic  material  facts  in  which  return  shall  be  communicated  to  such  board  of 
county  commissioners  or  supervisors,  and  entered  of  record  in  their  proceedings. 

529.  After  the  foregoing  proceedings  have  been  had,  the  applicant  to  purchase 
shall,  within  ninety  (90)  days  after  sucii  appraisement,  pay  to  the  state  treasurer  the 
appraised  value  of  such  land,  and  shall  then  be  entitled  to  receive  the  deed  for  the 
same  upoq  forwarding  the  proper  evidence  of  such  appraisal  and  receipt  of  the  state 
treasurer  to  the  commissioner  of  public  lands  and  buildings;  Provided  further y 
That  the  damage  accruing  to  any  occupant  or  owner,  or  other  person,  who  may 
reside  or  have  iu^provements  on  said  land  previous  to  the  filing  of  such  plat,  or  the 
appraisement  of  such  damages,  shall  be  paid  by  said  railroad  company,  such  dam- 
ages to  be  determined  either  by  mutual  agreement  between  the  party  so  owning  or 
occupying  said  lands,  and  such  railway  company,  or  by  appraisement  as  in  other 
cases. 

S(^cs.  530  to  535.  '*An  act  to  proTide  the  manner  in  which  the  title  may  be  aoqtdred  by 
railroad  companies  incorporated  under  the  laws  of  this  state  for  right  of  way  and  other  neoesaarj 
parposen  across  the  eduoational  and  other  lands  of  this  state.''  1887,  p.  525.  In  force 
March  31. 

530.  That  all  railroad  companies  organized  under  the  laws  of  this  state  which 
may  liave  heretofore  taken  or  may  hereafter  take  any  of  the  educational,  saline, 
university,  agricu.tural  college,  or  other  lands  belonging  to  the  state  for  right  of 
way,  statioiiH,  turnout,  side  tracks,  or  other  necessary  appurtenances  to  a  railroad 
shall  be  entitled  to  a  deed  in  fee  simple  for  the  land  so  taken,  upon  paying  into 
the  county  treasury  of  the  county  where  the  land  is  situated  the  full  value  of  the 
lands  so  taken,  together  with  the  amount  for  damages  that  the  state  shall  sostain, 
together  with  the  damages  to  lessee. 

531.  For  the  purpose  of  ascertaining  the  value  of  the  lands  so  taken^  or  to  be 
taken,  the  county  commissioners  of  the  county,  or  in  case  the  county  is  acting  under 
township  organization,  then  three  supervisors,  to  be  appointed  by  their  chairman, 
shall  constitute  a  board  of  appraisers,  and  shall  each  be  entitled  to  receive  the 
sum  of  three  (3)  dollars  per  day  tor  each  day  actually  employed  and  ten  cents  per 
mile  for  each  mile  necessarily  traveled,  to  be  paid  by  the  railroad  company. 

532.  On  application  in  writing  to  said  board  of  appraisers  by  any  railroad 
company  desiring  the  appraisal  of  any  of  the  lauds  mentioned  in  section  one,  it 
shall  be  the  duty  of  said  board  to  carefully  inspect  and  view  said  land  and  appraise 
the  value  per  acre  of  the  lands  at  the  time  the  same  were  taken,  together  with  any 
damages  the  state  may  sustain  by  reason  thereof. 

533.  The  board  shall  make  a  report  in  writing  to  the  county  treasurer,  of  the 
value  of  the  lands  so  taken,  together  with  the  amount  of  damages,  if  any,  the 
state  may  sustain,  and  on  payment  of  said  amounts  by  the  railway  company  into 
the  county  treasury,  the  county  treasurer  shall  give  the  same  receipt  as  he  is  re- 
quired to  give  when  payment  is  made  of  part  principal  on  a  contract  of  purchase, 
and  the  county  clerk  shall  transmit  a  duplicate  to  the  commissioner  of  public  lands 
and  buildings,  to  be  by  him  entered  of  record  as  in  other  cases  of  payment  on  edu- 
cational lands. 

534.  The  railway  company  shall  file  a  plat  of  the  land  so  taken  with  the 
commissioner  of  public  lands  and  buildings,  who  shall  prepare  a  deed  to  be  exe- 
cuted by  the  governor,  conveying  said  lands  to  said  company,  and  the  amount  of 
lands  so  taken  shall  be  marked  sold,  by  the  said  commissioner,  from  the  section  or 
part  of  section  from  which  it  has  been  sold. 

535.  Where  any  of  the  lands  desired  to  be  so  taken  are  held  under  contract 
of  sale  or  lease,  the  amount  of  lands  so  taken  shall  be  deducted  from  the  total  amount 
mentioned  in  said  contract,  and  the  amount  of  cash  so  paid  in  on  contracts  of  pur^ 
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«ha59e  shall  be  credited  on  the  contract^  first  to  the  payment  of  the  number  of  acres 
according  to  the  contract  price,  and  the  residue  as  a  payment  on  the  balance  of  the 
land;  Provided,  however,  That  all  damages  that  may  be  assessed  by  reason  of  injury 
done  to  any  improvements  on  said  land,  or  possession  thereof,  shall  be  paid  to  the 
person  holding  the  contract  of  purchase  or  lease ;  Provided  further,  That  not  more 
than  one  hundred  (100)  feet  will  be  taken  for  right  of  way,  and  not  more  than 
twenty  (20)  acres  for  all  other  purposes,  on  any  one  tract  of  six  hundred  and  forty 
(640)  acres ;  Provided  Jurther,  That  the  lands  so  taken  shall  not  be  sold  for  less 
than  seven  (7)  dollars  per  acre,  nor  less  than  the  price  per  acre  specified  in  the  ooq- 
tract  of  purchase. 

in.   CONSOLIDATION — LEASING PURCHASE,   ETa 

Sms.  536  to  541  fomied  sees.  89  to  94,  cb.  35,  B.  8.  1866,  p.  222. 

636.  Whenever  the  lines  of  railroad  of  any  railroad  companies  in  this  state, 
or  anj  portion  of  such  lines,  have  been  or  may  be  constructed,  so  as  to  admit  the 
passage  of  burden  or  passenger  cars  over  any  two  or  more  of  such  roads  continu- 
ously, without  break  of  gauge  or  interruption,  such  companies  are  hereby  author- 
ized to  consolidate  themselves  into  a  single  corporation,  in  the  manner  following: 
The  directors  of  the  said  two  or  more  corporations  may  enter  into  an  agreement, 
nnder  the  corporate  seal  of  each,  for  the  consolidation  of  the  said  two  or  more  cor- 
porations, prescribing  the  terms  and  conditions  thereof;  the  mode  of  carrying  the 
aarae  into  effect;  the  name  of  the  new  corporation ;  the  number  of  directors  thereof, 
which  shall  not  be  less  than  seven ;  the  time  and  place  of  holding  the  first  election 
of  directors ;  the  number  of  shares  of  capital  stock  in  the  new  corporation ;  the 
amount  of  each  share;  the  manner  of  converting  the  shares  of  capital  stock  in  each 
of  said  two  or  more  corporations  into  shares  in  such  new  corporation;  the  manner 
of  compensating  stockholders  in  each  of  said  two  or  more  corporations  who  refuse  to 
<»nvert  their  stock  into  the  stock  of  such  new  corporation,  with  such  other  details 
as  they  shall  deem  necessary  to  perfect  such  consolidation  of  said  corporations ;  and 
such  new  corporations  shall  possess  all  the  powers,  rights,  and  franchises  conferred 
upon  such  said  two  or  more  corporations,  and  shall  be  subject  to  all  the  restrictions, 
and  perform  all  the  duties  imposed  by  the  provisions  of  this  subdivision;  Provided, 
That  all  stockholders  in  either  of  such  corporations  who  shall  refuse  to  convert 
their  stock  into  the  stock  of  such  new  corporation  shall  be  paid  the  market  value 
of  said  stock  at  the  date  of  such  consolidation. 

Gonsolidation  aathorized  only  when,  by  it,  two  roads  will  form  a  continaoas  line.  24. 158-9 
{38N.W.,  43.) 

537.  Such  agreement  of  the  directors  shall  not  be  deemed  to  be  the  agree- 
ment of  the  said  two  or  more  corporations  until  after  it  has  been  submitted  to  the 
stockholders  of  each  of  the  said  corporations  separately,  at  a  meeting  thereof,  to  be 
■called  upon  a  notice  of  at  least  ninety  days,  specifying  the  time  and  place  of  such 
meeting,  and  the  object  thereof,  to  be  addressed  to  each  of  such  stockholders,  when 
the  place  of  residence  is  known,  and  deposit  in  the  postoifice,  and  published  at  least 
for  six  successive  weeks  in  one  newspaper  in  one  of  the  cities  or  towns  in  which  each 
of  said  corporations  has  its  principal  office  of  business,  and  has  been  sanctioned 
by  such  stockholders,  by  the  vote  of  at  least  two-thirds  of  the  amount  of  the 
stock  represented  at  such  meeting,  voting  by  ballot  in  regard  to  such  agreement^ 
either  in  person  or  by  proxy,  each  share  of  capital  stock  being  entitled  to  one  vote. 
And  when  such  agreement  of  the  directors  has  been  so  sanctioned  by  each  of  the 
meetings  of  the  stockholders,  separately,  after  being  submitted  to  such  meetings  in 
the  manner  above  mentioned,  then  such  agreement  of  the  directors  shall  be  deemed 
to  be  the  agreement  of  the  said  two  or  more  corporations. 
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538.  Upon  making  the  agreement  mentioned  in  the  preceding  section  in  the- 
manner  required  therein,  and  filing  a  duplicate  in  counterpart  thereof,  in  the  office 
of  the  secretary  of  state,  the  said  two  or  more  corporations  (mentioned  or  referred 
to  in  the  last  two  preceding  sections,  or  any  other  law  of  this  state)  shall  be  merged 
in  the  new  corporation  provided  for  in  such  agreement,  to  be  known  by  the  cor- 
porate name  therein  mentioned ;  and  the  details  of  such  agreement  shall  be  carried 
into  effect  as  provided  therein. 

539.  Upon  the  election  of  the  first  board  of  directors  of  the  corporation  created 
by  the  agreement  in  the  preceding  section  mentioned,  and  by  the  provisions  of  this 
subdivision,  all  and  singular  the  rights  and  franchises  of  each  and  all  of  said  two  or 
more  corporations,  parties  to  such  agreement,  all  and  singular  the  rights  and  interest 
in  and  to  every  species  of  property,  real,  personal,  and  mixed,  and  things  in  action^ 
shall  be  deemed  to  be  transferred  to  and  vested  in  such  new  corporation,  without 
any  other  deed  or  transfer.  And  such  new  corporation  shall  hold  and  enjoy  the  same,, 
together  with  the  right  of  way  and  all  other  rights  of  property,  in  the  same  manner 
and  to  the  same  extent  as  if  the  said  two  or  more  corporations,  parties  to  such  agree- 
ment, should  have  continued  to  retain  the  title  and  transact  the  business  of  such 
corporations.  And  the  titles  and  the  real  estate  acquired  by  either  of  the  said  two 
or  more  corporations  shall  not  be  deemed  to  revert  or  be  impaired  by  means  of  any- 
thing in  this  subdivision  contained;  Provided,  That  all  rights  of  creditors,  and  all 
liens  upon  the  property  of  either  of  said  corporations,  shall  be  and  hereby  are  preserved 
unimpaired ;  and  the  respective  corporations  shall  continue  to  exist,  as  far  as  may 
be  necessary  to  enforce  the  same;  Provided  further.  That  all  debts,  liabilities,  and 
duties  of  either  company  shall  henceforth  attach  to  such  new  corporation  and  be 
enforced  to  the  same  extent  and  in  the  same  manner  as  if  such  debts,  liabilities,  and 
duties  had  been  originally  incurred  by  it 

540.  When  any  two  or  more  railroad  companies  shall  become  consolidatedy, 
as  contemplated  by  the  provisions  of  this  subdivision,  such  companies  so  consoli- 
dated shall  keep  each  and  every  railroad  line  that  may  come  into  its  possession  by 
such  consolidation  in  good  running  order,  with  sufficient  rolling  stock  to  transfer  the 
freight  and  passengers.  They  shall  not  discriminate  against  the  business  of  either,, 
or  any  of  such  railroad  lines,  either  directly  or  indirectly,  by  the  detention  of  freight 
or  passengers,  or  by  charging  more  for  freight  or  passengers  than  is  charged  in  pro- 
portion upon  any  other  railroad  line  under  the  control  of  said  company  so  consoli- 
dated *  and  whenever  any  railroad  company,  persons,  or  pei*son,  their  grantors,  as- 
signors, lessors,  or  mortgagors  shall  have  received  any  lands,  bonds,  moneys,  or  other 
valuable  thing,  to  aid  in  the  construction  of  any  railroad  in  this  state,  such  railroad 
company,  persons,  or  person,  their  grantees,  assignees,  lessees,  or  mortgagees,  shall 
keep  all  such  roads  in  good  running  order,  and  shall  run  all  trains  over  the  same, 
and  shall  cause  the  same  to  be  listed  for  taxation  as  provided  in  section  17  of  chap- 
ter sixty-six,  entitled  "Revenue^'  [ch.  46,  Public  Finances],  and  for  each  and  every 
violation  of  any  condition,  requirement,  or  non-compliance  with  this  act,  the  corpora- 
tion, persons  or  person  so  violating,  or  non-complying,  shall  be  fined  in  any  sum 
not  more  than  five  hundred  dollar^:,  to  be  paid  to  the  persons  or  person  so  injured, 
and  to  be  collected  by  the  proper  civil  action,  and  shall,  in  the  discretion  of  the 
court,  forfeit  its  charter  and  franchises,  and  the  property  of  such  corporations,  com- 
panies, persons,  or  person  so  violating,  or  non-complying,  shall  be  subject  to  execu- 
tion without  stay  thereof,  where  the  same  has  not  been  forfeited. 

After*  added  1875,  p.  69. 

541.  Any  railroad  company  heretofore  or  hereafter  incorporated  may,  at  any 
time,  by  means  of  subscription  to  the  capital  stock  of  any  other  company  or  other- 
Digitized  byCjOOQlC 


Cfl.  9.  RAILROADS — CONSOLIDATION,  ETC.  187 

wise,  aid  such  compauy  in  the  construction  of  its  railroad  for  the  purpose  of  form- 
ing a  connection  of  said  last  mentioned  road  with  the  road  owned  by  the  company 
furnishing  such  aid;  or  any  railroad  company  existing  in  pursuance  of  law  may 
lease  or  purchase  any  part  of  or  all  of  any  railroad  constructed  or  to  be  constructed 
by  auy  other  COHipaiiyy  if  said  company^s  lines  of  railroad  constructed  or  to  be  con- 
structed are  continuous  or  connected  as  aforesaid,  upon  such  terms  and  conditions  as- 
may  be  agreed  on  between  said  companies  respectively;  or  any  two  or  more  railroad 
companies,  whose  lines  are  so  connected,  may  enter  into  an  agreement  for  their  com- 
mon benefit,  consistent  with  and  calculated  to  promote  the  objects  for  which  they 
are  created;  Provided,  That  no  such  aid  shall  be  furnished,  nor  any  purchase,  lease^ 
or  arrangement  perfected,  until  a  meeting  of  the  stockholders  of  each  of  said  com- 
panies shall  have  been  called  by  the  directors  thereof,  at  such  time  and  place  and  m 
manner  as  they  shall  designate,  and  the  holders  of  at  least  two-thirds  of  the  stock  of 
such  company,  represented  at  such  meeting  either  in  person  or  by  proxy  and  voting 
thereat,  shall  have  assented  thereto. 

Amended  1889,  p,  575.  llDauthorized  leasing,  subjects  franchise  to  forfeiture.  24, 144  (3B 
N.  W.,43).  Lease  and  purchase  authorized  only  when  thereby  two  roads  wiU  form  a  continuous  line. 
24, 164  (38  N.  W.,  43).  One  road  may  lease  the  whole  or  part  of  another.  14,  391  (16  N.  W., 
695). 

Sees.  542  and  543.  '*An  act  authorizing  the  purehase  and  sale  of  railroads  in  certain 
cases."    1881,  p.  303.     In  Ibfoe  June  1.  . 

542.  Every  railroad  company  organized  under  the  laws  of  this  state  whose 
railroad  or  railroads  constructed  or  to  be  constructed  within  this  state  shall  be  so- 
situated  with  reference  to  any  railroad  constructed  or  to  be  constructed  through  any 
adjoining  state  or  territory  by  any  railroad  company  organized  or  existing  under 
the  laws  of  the  United  States,  or  any  state  or  territory,  that  the  same  may  be  so- 
connected  at  the  boundary  line  of  this  state  or  at  any  point  within  this  state  by 
bridge,  ferry,  or  otherwise,  as  to  practically  form  a  continuous  line  of  railway  over 
which  cars  may  pass,  is  hereby  authorized  to  purchase  such  connecting  rail-^ 
way,  or  to  sell  the  same  to  the  railroad  company  constructing,  owning,  or  operating 
the  said  railroad  through  said  adjoining  state  or  territory  as  aforesaid,  to  said  point 
of  connection.  And  any  such  foreign  railroad  company  purchasing  under  the  pro- 
visions  hereof  any  such  connecting  railroad  within  this  state  may  manage  the  same 
by  its  board  of  directors  and  officers,  and  may  operate  the  same,  and  may  issue 
thereon  its  stock  and  bonds  to  the  same  extent  and  in  the  same  manner  as  author- 
ized by  the  laws  of  this  state,  and  the  said  company  shall  iile  for  record  in  the  office 
of  the  secretary  of  state  of  this  state  a  true  copy  of  its  articles  of  incorporation^ 
and  the  said  company  shall  thereafter  possess,  exercise,  and  enjoy  within  this  state 
as  to  the  control,  management,  and  operation  of  the  said  road,  and  as  to  the  location, 
construction,  and  operation  of  any  extension  of  its  said  railroad  or  any  connecting 
railroad  or  feeders  within  this  state,  all  the  rights,  powers,  privileges,  and  immunities,, 
including  the  powers  of  eminent  domain,  possessed  by  other  railroad  corporations  of 
this  state,  and  shall  be  liable  to  all  the  restrictions  imposed  by  the  general  laws  of 
this  state  upon  the  railroad  corporations  of  this  state.  The  purchase  of  any  such 
railroad  shall  be  subject  to  any  and  all  laws,  incumbrance,  or  indebtedness  existing 
against  the  railroad  company  from  which  such  road  may  be  purchased ;  Provided,, 
however.  That  nothing  herein  contained  shall  be  construed  as  authorizing  the  pur- 
chase by  any  railroad  company  under  the  provisions  of  this  act  of  any  parallel 
and  competing  line  of  railroad  within  this  state. 

543.  Said  corporation  shall  be  subject  to  the  laws  of  this  state  as  to  that 
portion  of  the  road  purchased,  built,  and  operated  in  this  state  the  same  as  if  or- 
ganized under  the  laws  of  this  state. 

SiBel6,254(20N.W.,198.) 
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Sees.  544  and  545.  *'An  act  relating  to  the  purchase,  lease,  sale,  and  aiding  of  railroads  in 
certain  cases  and  for  the  ratification  of  prior  leases,  sales,  and  consolidations."  ItST,  p.  536.  In 
force  March  14. 

544.  Any  railroad  company  organized  under  the  laws  of  this  state  may 
buy  or  lease  the  whole  or  any  part  of  the  railroad  and  branches,  constructed  or 
to  be  constructed,  together  with  all  the  property,  rights,  privileges  and  franchises 
thereto  pertaining,  of  any  railroad  company  organized  under  the  laws  of  any  other 
state  or  territory,  and  may  aid  such  company  in  the  construction  of  its  road  by  the 
purchase  of  its  stock  and  bonds,  or  by  guaranteeing  its  bonds,  or  otherwise ;  and 
any  railroad  company  of  this  state  may  sell  or  lease  the  whole  or  any  part  of  its 
railroad  and  branches,  constructed  and  to  be  constructed,  together  with  all  property, 
rights,  privileges,  and  franchises  thereto  pertaining,  to  any  railroad  company  or- 
ganized or  existing  under  the  laws  of  any  other  state  or  territory,  and  any  such 
foreign  company  may  aid  any  railroad  company  in  this  state  in  the  construction  of 
its  road  and  branches,  by  purchase  of  its  stock  and  bonds,  or  by  guaranteeing  its 
bonds,  or  otherwise,  whenever  the  roads  of  the  respective  companies  (parties  to  such 
agreement  to  aid,  or  to  such  purchase,  sale,  or  lease),  constructed  or  to  be  con- 
structed, shall,  or  will  when  constructed,  so  connect  by  bridge,  ferry,  railroad,  or 
otherwise,  as  to  practically  form,  in  the  operation  thereof,  a  continuous  line  or  lines  of 
railroad  over  which  cars  may  pass.  The  railroad  company  of  another  state  or  ter- 
ritory which  shall  so  purchase  or  lease  a  railroad  or  railroads,  in  this  state,  shall 
possess,  and  may  exercise  and  enjoy  within  this  state,  as  to  the  control,  manage- 
ment, and  operation  of  the  said  road,  and  as  to  the  location,  construction,  and 
operation  of  any  extension  or  branches  thereof,  all  the  rights,  powers,  privileges, 
and  franchises  possessed  by  railroad  corporations  of  this  state.  Such  purchase,  sale, 
or  lease  may  be  made,  or  such  aid  furnished,  upon  such  terms  and  conditions  as 
shall  be  agreed  upon  by  the  directors  of  the  respective  companies,  but  the  same 
shall  be  approved  or  ratified  by  persons  holding  or  representing  two-thirds  in 
amount  of  the  capital  stock  of  each  of  such  coni  panics  respectively,  at  an  annual  stock- 
holders' meeting,  or  at  a  special  meeting  of  the  stockholders  called  for  that  purpose, 
or  by  the  approval  in  writing  of  two-thirds  in  interest  of  the  stockholders  of  each 
company  respectively;  Provided^  That  nothing  in  the  foregoing  provisions  shall  be 
held  or  construed  as  curtailing  the  right  of  this  state,  or  of  the  counties  in  this  state, 
through  which  any  such  road  or  roads  may  be  located,  to  levy  and  collect  taxes 
upon  the  same,  and  the  rolling  stock  thereof,  pro  rata,  in  conformity  with  the  pro- 
visions of  the  laws  of  this  state  upon  that  subject,  and  the  road  or  roads  in  this 
state  so  purchased,  leased,  or  aided,  shall  be  subject  to  taxation  and  to  r^ulation 
and  control  by  the  laws  of  this  state  in  all  respects  the  same  as  if  such  purchase, 
sale,  or  lease  had  not  taken  place;  Provided  further,  however.  That  before  any  rail- 
road corporation  of  any  other  state  or  territory  shall  be  permitted  to  avail  itself 
of  the  benefits  of  this  act,  such  corporation  shall  file  with  the  secretary  of  this  state  a 
true  copy  of  its  charter  or  articles  of  incorporation,  together  with  a  certified  copy  of 
a  resolution  of  its  board  of  directors  or  stockholders,  duly  adopted,  authorizing 
service  of  process  to  be  made  upon  its  oflScers  or  agents  in  this  state  engaged  in 
transacting  its  business,  in  the  same  manner  as  may  be  provided  by  law  for  the 
service  of  process  upon  railroad  corporations  of  this  state. 

545.  Any  sale,  by  consolidation  or  otherwise,  or  any  lease,  or  any  agreement 
to  sell  or  lease  the  whole,  or  any  part  of  a  railroader  its  branches  in  this  state,  with 
the  franchises  appertaining  thereto,  to  any  railroad  company  organized  and  existing 
under  the  laws  of  this  or  any  other  state  or  states,  or  any  consolidation  between 
sucli  company  of  another  state,  and  a  corporation  of  this  state,  heretofore  6Xe-> 
CUtedy  by  the  proper  officers  of  the  companies,  parties  to  such  sale  or  lease,  con« 
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soIidatioD,  or  contract,  may  be  ratified  and  made  in  all  respects  valid  and  binding' 
by  the  assent  of  the  owners  of  two-thirds  of  the  stock  in  each  of  such  compiinies, 
to  be  expressed  in  the  manner  provided  in  section  1  of  this  act  [545].  Upon  such 
ratification  by  stockholders  such  lease  or  sale,  or  consolidation  or  agreement  to  sell 
or  lease,  heretofore  executed,  shall  become  in  all  respects  valid  and  binding  from 
the  date  of  its  execution. 

Sees.  546  to  548  formed  sees.  114  to  116,  ch.  25,  R.  S.  1866.  p.  .229.  • 

546.  Every  railroad  company  organized  under  the  laws  of  this  state  shall  have 
power  to  intersect,  join,  and  unite  its  railroad  or  railroads  with  any  railroad  or  rail- 
roads constructed  or  to  be  constructed  in  this  state,  or  in  any  adjoining  state  or  terri- 
tory, by  any  railroad  company  organized  under  the  laws  of  any  state  or  territory,, 
at  such  point  on  the  boundary  line  of  this  state  and  such  adjoining  state  or  territory, 
or  at  such  other  point  as  may  be  mutually  agreed  upon  between  said  companies;  and 
all  such  railroad  companies  whose  railroads  are  or  may  be  connected  at  the  bound- 
ary line  of  this  state  or  at  such  other  agreed  point  by  bridge,  transfer,  ferry,  or  other- 
wise as  to  form  practically  a  continuous  line  of  railway  over  which  cars  may  paas^ 
are  authorized  to  consolidate  the  stock  of  the  respective  companies,  making  one  joint 
stock  company  thereof,  and  bringing  the  railroads  thus  connected  under  one  man- 
agement upon  such  terms  as  may  be  mutually  agreed ;  Provided,  No  railroad  com- 
pany shall  consolidate  its  stock,  property,  franchises,  or  earnings  in  whole  or  in  part 
with  any  other  railroad  corporation  owning  or  operating  a  parallel  or  competing 
line  in  this  state.  Articles  stating  the  terms  of  such  consolidation  shall  be  ap- 
proved by  each  company  by  a  vote  of  the  stockholders  owning  a  majority  of  the 
stock  in^person  or  by  proxy  at  either  a  r^ular  annual  meeting  thereof,  or  at  a  special 
meeting  called  for  that  purpose  by  a  notice  of  at  least  sixty  days,  stating  the  object 
of  snch  meeting,  to  be  addressed  to  each  of  such  stockholders  when  their  place  of 
residence  is  known,  and  deposited  in  the  postoffice  and  published  for  at  least  three 
successive  weeks  in  one  newspaper  in  at  least  one  of  the  cities  or  towns  in  which 
each  of  said  corporations  has  its  principal  business  office,  or  by  the^consent  in  writ- 
ing of  such  majority  annexed  to  such  articles  and  copies  of  said  articles  and  of  the 
records  of  such  approval  or  of  such  consent,  and  accompanied  by  lists  of  the  stock- 
holders of  such  corporation,  and  the  number  of  shares  held  by  each,  duly  certified 
by  the  respective  presidents  and  secretaries  with  the  respective  corporate  seals  affixed,, 
shall  be  filed  for  record  in  the  office  of  the  secretary  of  state  of  this  state  before  any 
such  consolidation  shall  have  any  validity  or  effect.  Upon  filing  for  record  in  the 
office  of  the  secretary  of  state  of  the  copies  of  said  articles  of  such  consoli<lation,  and 
uf  such  record  of  approval  or  consent,  the  companies  so  consolidating  shall  become 
one  corporation,  and  the  said  consolidating  corporations  shall  become  merged  in  the 
new  corporation  provided  for  in  said  articles,  and  shall  be  known  thereafter  by  the 
corporate  name  therein  adopted,  and  shall  within  this  state  possess  all  the  powers, 
franchises,  and  immunities,  including  the  right  of  further  consolidation  with  other 
corporations  under  this  section,  and  be  subject  to  the  same  liabilities  and  restrictions 
imposed  by  the  laws  of  this  state  upon  other  railroad  companies,  and  shall  in  addi- 
tion possess  such  powers,  franchises,  and  immunities,  and  be  liable  to  such  special 
restrictions  and  liabilities,  as  the  said  consolidated  corporations  were  within  this  state 
possessed  of  or  subject  to  under  any  laws  of  this  state  peculiarly  applicable  to  them 
or  either  of  them  at  the  time  of  such  consolidation. 

Rewritten  1881 ,  p.  306.     Is  not  in  conflict  with  constitation ;  railroad  incorporated  In  this  state 
may  oonaolidate  with  or  not     26, 161  (41  N.  W.,  125). 

547.  Every  railroad  company  heretofore  organized,  or  which   may  be  here- 
after organized  under  this  subdivision,  or  which  may  accept  the  same  as  is  herein- 
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before  provided,  is  hereby  empowered  to  extend  their  road  into  or  through  any 
other  state  or  territory,  under  such  regulations  as  may  be  prescribed  by  the  laws 
of  such  state  or  territory  through  which  said  road  may  be  extended ;  and  the  rights 
and  privileges  over  said  extension,  in  the  construction  and  use  of  said  railroad  for 
the  benefit  of  said  company,  and  controlling  and  applying  the  assets  of  said  com- 
pany, shall  be  the  same  as  if  their  railroads  had  been  constructed  wholly  within 
this  state. 

548.  Every  railroad  company  heretofore  organized,  or  which  may  hereafter  be 
organized  under  this  subdivision,  or  which  may  accept  the  same  as  is  hereinbefore 
provided,  and  which  may  have  constructed  or  commenced  the  construction  of  their 
road  so  as  to  meet  and  connect  with  any  other  railroad  in  an  a^oining  state  or 
territory,  at  the  boundary  line  of  this  state,  shall  have  the  power  to  made  such  con- 
tracts and  agreements  with  any  such  roads  constructed  in  an  adjoining  state  or 
territory  for  the  transportation  of  freight  and  passengers,  or  for  the  use  of  its  said 
road,  as  to  the  board  of  directors  may  seem  proper. 

FOREIGN  OOMPANIE8. 

Sec.  649.  ''An  act  to  legalise  the  incorporation  of  certain  railroad  companies  of  the  state 
-of  Nebraska."    1873.     In  force  Febrnary  14.     G.  S.,  p.  206, 

549.  That  any  railroad  company  which  has  been  organized  under  the  laws  of 
the  states  of  Iowa,  Kansas,  or  Missouri,  and  which  has  heretofore  extended  its  line 
of  railroad  in  this  state,  or  built  any  portion  of  its  line  of  road  in  this  state,  and 
has  filed  a  true  copy  of  its  original  articles  of  incorporation  in  the  office  of  the 
secretary  of  state  of  this  state,  is,  from  the  time  of  filing  said  copy  of  its  original 
articles  of  incorporation  as  aforesaid,  hereby  doclarod  to  be  a  legal  corporation  of 
this  state,  and  entitled  to  all  the  rights,  privileges,  and  franchises  of  railroad  com-  . 
panics  orga^nized  under  and  pursuant  to  the  laws  of  the  state  of  Nebraska. 

Sec.  550.  "An  act  to  amend  an  aot  entitled  'An  act  to  authorise  non-resident  railroad 
companies  to  build  roads  in  Nebraska.'''  Approved  February  12, 1869.  1879,  p.  106.  In  Ibroe 
June  1. 

550.  That  any  railroad  company  heretofore  organized  under  the  laws  of  the 
states  of  Kansas^  Missouri,  Iowa,  Minnesota^  or  territory  of  Dakota,  or  any  company 
so  organized  under  the  laws  of  another  state  whose  road  may  extend  across  any  one 
or  part  of  any  one  of  these  states  or  said  territory,  is  hereby  authorized  to  extend  and 
'build  its  road  into  the  state  of  Nebraska.  And  such  railroad  company  shall  have 
and  possess  all  the  powers,  franchises  and  privileges,  and  be  subject  to  the  same  lia- 
bilities of  railroad  companies  organized  and  incorporated  under  the  laws  of  this  state ; 
Providedy  Such  non-resident  company  shall  first  file  a  true  copy  of  its  articles  of  in- 
•corporation  with  the  secretary  of  this  state,  and  shall  comply  with  the  laws  of  the 
state  of  Nebraska,  as  to  filing  and  recording  articles  of  incorporation,  and  in  all 
things  required  by  law  relating  to  railroads,  and  otherwise  in  this  state,  and  such 
non-resident  railroad  company  shall  keep  an  office  in  this  state  in  some  county  in 
which  its  road  is,  or  is  proposed  to  be,  and  shall  be  liable  to  civil  process,  to  be  saed 
and  to  sue,  as  provided  by  law. 

Sees.  551  to  554.  *'An  act  to  authorize  railroad  companies  of  adjoining  states  to  mortgage 
•or  convey  their  property  situated  in  the  state  of  Nebraska.*'     1871,  p.  72.     In  force  Febrnary  10. 

551.  That  it  shall  be  competent  and  lawful  for  any  railroad  company  here- 
tofore incorporated  or  prganizea,  or  which  may  be  hereafter  incorporated  or  organ- 
ized under  the  laws  of  an  adjoining  state,  and  which  shall  have  extended  its  railroad 
into  this  state  or  have  become  a  corporation  of  this  state  under  the  laws  thereof,  to 
mortgage,  lease,  or  sell  that  part  of  its  railroad^  and  the  property^  rights,  privi- 
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leges,  and  frauchises  connected  therewith,  situated  in  this  state,  to  any  railroad  in 
this  state,  and  the  railroad  company  making  such  purchase  shall  thereupon  become 
vested  with  all  the  property,  rights,  privileges,  and  franchises  of  the  company  mak- 
ing such  sale,  and  pertaining  to  the  said  railroad  so  sold,  and  shall  be  authorized  to 
locate,  construct,  and  complete,  maintain  and  operate  the  railroad  thus  purchased, 
and  may  receive,  hold,  and  convey  all  municipal  aid,  endowments,  and  property  ot' 
■any  kind  whatsoever,  upon  complying  with  the  terms  and  conditions  upon  which 
the  same  were  to  be  had,  as  fully  and  to  the  same  extent  as  the  railroad  company 
making  such  sale  could  have  done  bad  no  such  sale  been  made. 

552.  Any  railroad  company  heretofore  incorporated  or  organized,  or  which 
may  be  hereafter  incorporated  or  organized  under  the  laws  of  an  adjoining  state,  and 
which  shall  have  extended  its  railroad  into  this  state,  or  under  the  laws  of  this  state, 
«hall  have  become  incorporated  and  aathorized  to  construct  and  maintain  a  railroad 
within  this  state,  may  mortgage  or  lease,  sell  or  convey  the  whole  or  any  part 
of  its  railroad,  situated  withm  the  state,  and  the  rights,  privileges,  and  franchises 
<X)Doected  therewith,  and  other  property  pertaining  thereto,  to  any  person  or  per- 
sons on  such  terms  and  conditions  as  may  be  agreed  upon,  and  the  person  or  persons 
making  such  purchase,  and  their  associates,  may  become  a  body  corporate  under  the 
laws  of  this  state,  in  the  manner  prescribed  for  the  creation  and  organization  of  rail- 
road companies  in  this  state;  and  on  the  organization  of  such  corporation,  it  may 
take,  receive,  and  hold  the  railroad  and  property  so  purchased  by  said  corporators, 
and  shall  have,  possess,  and  enjoy  the  same,  and  all  the  rights,  privileges,  and  fi*an- 
chises  connected  therewith,  and  held  and  possessed  by  the  company  making  such 
sale,  and  shall  also  have  all  the  rights,  privileges,  and  franchises  of  railroad  com- 
panies organized  under  the  laws  of  this  state,  with  full  power  and  authority  to  con- 
struct, complete,  maintain,  and  operate  the  railroad  thus  purchased,  receive,  hold,  and 
dispose  of  all  endowments,  grants  of  land,  municipal  or  individual  aid  granted  to 
said  company  making  such  sale,  or  to  which  said  company  was  or  might  have  be- 
<X)me  entitled,  upon  compliance  with  the  terms  and  conditions  upon  which  such  en- 
dowments, grants,  donations,  or  aid  were  to  be  had ;  and  the  railroad  company  so 
organized  may,  under  the  laws  of  this  state,  consolidate  its  stock  and  property  with 
any  other  railroad  company  upon  such  terms  and  conditions  as  may  be  agreed  upon; 
Ptovidedy  however^  That  no  role,  or  purchase,  shall  be  made  of  railroads  situated 
within  this  state,  of  companies  without  this  state,  or  consolidations  effected  as  pro- 
vided in  this  act,  until  the  terms  of  such  sale  or  consolidations  shall  have  been  ap- 
proved by  a  majority  of  the  stockholders  in  interest,  in  person  or  by  proxy,  at 
the  annual  or  special  meeting,  of  which  due  notice  shall  be  given  by  publication,  or 
in  writing  to  all  the  stockholders  in  interest,  or  the  same  be  approved  by  the  written 
ooQsent  of  a  majority  of  the  stockholders  in  interest,  filed  in  the  office  of  said  respect- 
ive companies. 

553.  That  all  contracts  and  agreements  made  by  any  railroad  company  prior 
to  sach  transfer,  lease,  consolidation,  or  mortgage  shall  be  binding  on  the  assignees, 
lessees,  or  mortgagees  of  such  company,  and  that  the  rights  of  any  stockholders,  or 
parties  entitled  to  stock  therein,  shall  in  no  way  be  impaired  by  such  transfer,  lease, 
<»nsolidation,  or  mortgage. 

554.  When  any  company  or  persons  shall  have  purchased  any  railroad,  or 
two  or  more  railroads  are  consolidated,  as  contemplated  by  the  provisions  of  this 
act,  such  companies  or  persons  so  purchasing  shall  keep  each  and  every  railroad 
line  that  may  come  in  their  possession  by  such  purchases  in  gOOd  running  order, 
with  sufficient  rolling  stock,  to  transport  the  freight  and  passengers.  They  shall  not 
discriminate  against  the  business  with  either  or  any  of  said  railroad  lines,  either 
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directly  or  indirectly,  by  the  detentions  of  freights  or  passengers,  or  charging  more 
for  freight  or  passage  than  is  charged  in  proportion  upon  any  other  railroad  line 
under  the  control  of  said  company  or  persons. 

IV.   OPERATION- 
DUTIES  AND   LIABILITIES. 

Sees.  555  and  556  formed  sees.  1  and  2  of  an  act  to  define  the  datieB  and  liabilitieB  of  railroad 
companies.     1867,  p.  &8.     In  force  June  22. 

556.  That  every  railroad  corporation  whose  lines  of  road  or  any  part  thereof 
is  open  for  use  shall,  within  six  months  after  the  passage  of  this  act,  ana  every  rail- 
road company  formed  or  to  be  formed,  but  whose  lines  are  not  now  open  for  use, 
shall,  within  six  months  after  the  lines  of  such  railroad  or  any  part  thereof  are 
open,  erect  and  thereafter  maintain  fences  on  the  sides  of  their  said  railroad,  or  the 
part  thereof  so  open  for  use,  suitably  and  amply  sufficient  to  prevent  cattle,  horses^ 
sheep,  and  hogs  from  getting  on  the  said  railroad,  except  at  the  crossings  of  public 
roads  and  highways,  and  within  the  limits  of  towns,  cities^  and  villages,  with  opens, 
or  gates,  or  fiirs  at  all  the  farm  crossings  of  such  railroads,  for  the  use  of  the  pro- 
prietors of  the  lands  adjoining  such  railroad,  and  shall  also  construct,  where  the 
same  has  not  already  been  done,  and  hereafter  maintain  at  all  road  crossings,  now 
existing  or  hereafter  established,  cattle  guards  suitable  and  sufficient  to  prevent  cat- 
tle, horses,  sheep,  and  hogs  from  getting  onto  such  railroad;  and  so  long  as  such  fences 
and  cattle  guards  shall  be  made  after  the  time  hereinbefore  prescribed  for  making 
the  same  shall  have  elapsed,  and  when  such  fences  and  guards,  or  any  part  thereof 
is  not  in  sufficiently  good  repair  to  accomplish  the  objects  for  which  the  same  is 
herein  prescribed,  is  intended,  such  railroad  corporation  and  its  agents  shall  be  lia- 
ble for  any  and  all  damages  which  shall  be  done  by  the  agents,  engines,  or  trains  of 
any  such  corporation,  or  by  the  locomotives,  engines,  or  trains  of  any  other  corpo- 
rations permitted  and  running  over  or  upon  their  said  railroad,  to  any  cattle,  horses^ 
sheep,  or  hogR  thereon ;  and  when  such  fences  and  guards  have  been  fully  and  duly 
made,  and  shall  be  kept  in  good  and  sufficient  repair,  such  railroad  corporation  shall 
not  be  liable  for  any  such  damages,  unless  negligently  or  willfully  done;  *Providedy 
however.  That  any  person,  company,  or  corporation  owning  land  adjoining  the  right 
of  way  of  any  railroad  company  in  this  state,  and  not  within  the  limits  of  any  town, 
village,  or  city,  and  intending  to  enclose  his  or  their  land,  or  any  part  thereof,  that 
adjoins  such  right  of  way  or  railroad,  with  a  fence,  such  person,  or  the  secretary  of 
such  company  or  corporation,  by  direction  thereof,  may  notify  in  writing  such  rail- 
road company  of  such  intention,  and  request  such  railroad  company  to  build  a  law- 
ful fence  as  described  in  this  section  on  the  line  between  their  railroad  and  the  land 
intended  to  be  enclosed.  Such  notice  shall  definitely  specify  two  points  on  such 
line  between  which  points  such  fence  is  requested  to  be  erected,  and  describe  the 
field  intended  to  be  enclosed.  The  railroad  company  shall,  within  six  months  after 
receiving  such  notice,  cause  to  be  erected  the  fence  required  by  such  notice,  and  in 
case  of  a  failure  so  to  do,  the  party  so  giving  notice  as  aforesaid  may  cause  such 
fence  to  be  erected  at  a  reasonable  cost,  and  collect  the  amount  thereof  from  the 
railroad  company  so  neglecting  to  erect  the  fence. 

All  after  *  added  1883,  p.  262.  The  right  to  bnild  and  operate  a  railroad  is  granted  bj  the 
state  on  the  condition  that  all  people  be  treated  alike.  17,  647  (24  N.  W.,  329).  Required  to 
fence  track.  11,  596  (10  N.  W.,  493).  There  is  no  statate  requiring  a  railroad  to  fence  its  road 
within  the  limits  of  a  city  or  village.  14,  233  (15  N.  W.,  220).  Barbed  wire  fence,  over  which 
horses  stepped  and  were  killed,  not  sufficient.  24,  91-2  (38  N.  W.,  27).  Live  fence  not  sufficient 
26, 192  (41  N.  W.,  992).  Where  track  is  not  fenced  the  negligence  of  the  owner  of  stock  m  allow- 
ing them  to  run  at  large  is  no  defense.  15,  366  (18  N.  W.,  511);  17,  693  (24  N.  W.,  388).  Where 
company  &il  to  fence  and  stock  is  killed  they  are  absolutely  liable  whether  owner  negligent  or  not. 
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18, 219  (24  N.  W,,  706).  Bat  this  liability  is  for  damages  by  actual  collision  only.  18, 369  (25  N. 
Wm365)  ;  1 8, 644  (26  N.  W.,  464).  A  railroad  company  is  entitled  to  the  exclnsiye  nse  of  its  grounds 
except  at  lawful  crossings  of  public  and  private  ways.  When  party  falls  into  an  excavation  which 
road  bad  a  right  to  make,  the  road  is  not  liable  for  damages.  14,  298  (15  N.  W.,  696).  Owner 
was  allowed  to  recover  for  hogs  killed  on  track  which  ought  to  have  been  fenced,  when  there  was 
no  negligence  on  part  of  either  himself  or  the  railroad  company.  14,  15  (14  N.  W.,  547).  Where 
cattle  escaped  on  to  the  track  by  reason  of  the  failure  of  the  company  to  keep  its  fence  in  repair, 
and  were  killed,  the  owner  can  recover.  13,  484  (14  N.  W.,  376).  Railroad  company  was  held 
liable  for  stock  killed  upon  its  track  in  the  night  time  at  a  iK>int  where  it  was  required  to  fence  but 
failed  to  do  so,  notwithstanding  stock  was  prohibited  from  running  at  large  in  the  night  time.  14, 
72  (15  N.  W.,  197);  28,  117  (44  N.  W.,  93);  28,  119  (44  N.  W.,  103);  24, 160  (38  N.  W.,  43). 

556.  Any  railroad  company  hereafter  runDing  or  operating  its  road  in  tiiis 
state,  and  failing  to  fence  on  both  sides  thereof,  against  all  live  stock  running  at 
large  at  all  points,  shall  be  absolutely  liable  to  the  owner  of  any  live  stock  injured, 
kiUedf  or  destroyed  by  their  agents,  employees,  or  engineers,  or  by  the  agents,  em- 
ployees, or  engines  belonging  to  any  other  railroad  company,  running  over  and  upon 
such  road,  or  there  being;  Providedy  That  in  case  the  railroad  company  liable  under 
the  provisions  of  this  section  shall  neglecl  or  refuse  to  pay  the  value  of  any  prop- 
erty so  injured  or  destroyed,  after  thirty  days'  notice  in  writing  given,  accompanied 
by  ^  affidavit  of  the  injury  or  destruction  of  said  preperty,  to  any  officer  of  the 
company,  or  any  station  agent,  or  ticket  agent,  employed  in  the  management  of  its 
business,  in  the  county  where  the  injury  complained  of  shall  have  been  committed, 
such  railroad  company,  their  agents,  and  employees,  shall,  in  an  action  brought  to 
recover  damages  therefor,  be  held  and  they  are  hereby  declared  to  be  liable  to  pay 
double  the  value  of  the  property  so  injured,  killed,  or  destroyed  as  aforesaid ;  *Pro^ 
vided  furUieTy  That  if  the  railroad  company  do  not  object  to  the  value  of  the  prop- 
erty 80  injured  or  destroyed,  as  set  forth  in  the  notice  aforesaid,  within  ten  days,  it 
shall  be  considered  and  taken  as  the  true  value,  but  it  the  said  company  are  dis- 
satisfied with  the  value  as  set  forth  is  [in]  said  notice,  they  shall,  within  ten  days, 
leave  a  written  notice  to  that  effect  at  the  residence  or  place  of  business  of  the 
owner  of  the  stock  so  injured  or  destroyed,  and  the  value  shall  then  be  ascertained 
aod  determined  in  accordance  with  the  provisions  of  section  6  of  the  general 
herd  law. 

Amended  and  all  after  *  added  1877,  p.  59. 

Sec.  557  formed  sec.  106,  and  sees.  558  to  561  formed  sees.  101  to  104,  R.  S.  1866,  p.  226. 

657.  When  any  person  owns  land  on  both  sides  of  any  railroad,  the  corpo- 
ration owning  such  railroad  shall,  when  required  so  to  do,  make  and  kee^  in  good 
repair  one  causeway  or  other  adequate  means  of  crossing  the  same. 

See  11,  596  (10  N.W.,  493). 

558.  Any  railroad  corporation  may  raise  or  lower  any  turnpike,  plank  road, 
or  other  way,  for  the  purpose  of  having  their  railroad  pass  over  or  under  the  same; 
and  in  such  cases  said  corporation  shall  put  such  turnpike,  plank  road,  or  other 
way,  as  soon  as  may  be,  in  good  repair. 

659.  Every  railroad  corporation,  while  employed  in  raising  or  lowering  any 
turnpike  or  other  way,  or  in  making  any  other  alterations,  by  means  of  which  the 
said  way  may  be  obstructed,  shall  provide  and  keep  in  good  order  suitable  tem- 
porary ways  to  enable  travelers  to  avoid  or  pass  such  obstructions. 

660.  Every  railroad  corporation  shall  maintain  and  keep  in  good  repair  all 
bridges,  with  their  abutments,  which  such  corporation  shall  construct  for  the 
purpose  of  enabling  their  road  to  pass  over  or  under  any  turnpike,  road,  canal,  water- 
course, or  other  way. 

561.  A  bell  of  at  least  thirty  pounds  weight  or  a  steam  whistle  shall  be 
placed  on  each  locomotive  engine,  and  shall  be  rung  or  whistled  at  the  distance  of 

13 

Digitized  byVjOOQl€ 


19-1  CORPORATIONS.  Ch.  9. 

at  least  eighty  rods  from  the  place  where  the  said  railroad  shall  cross  any  other  road 
or  street,  and  be  kept  riuging  or  whistling  until  it  shall  have  crossed  said  road  or 
street,  under  a  penalty  of  fifty  dollars  for  every  neglect,  to  be  paid  by  the  cor- 
poration owning  the  railroad,  one-half  thereof  to  go  to  the  informer,  and  the  other 
half  to  this  sttte,  and  also  be  liable  for  all  damages  which  shall  be  sustained  by 
any  person  by  reason  of  such  neglect 
See  22,  479  (35  N.W.,  235). 

Sec  662  formed  sec.  113,  R.S.  1866,  p.  228. 

562.  Every  railroad  company  shall  have  power  to  cr088,  intersect,  join,  and 
unite  its  railroad  with  any  other  railroad  before  constructed,  at  any  point  on 
its  route  and  upon  the  grounds  of  such  other  railroad  company,  with  the  necessary 
tornouts,  sidings,  and  switches,  and  other  conveniences  in  furtherance  of  the  objects 
of  its  connection.  And  every  company  whose  railroad  is  or  shall  hereafter  be  inter- 
sected by  any  new  railroad  shall  unite  with  the  owners  of  such  new  railroad  m 
forming  such  intersections  and  connectiotis,  and  grant  the  facilities  aforesaid;  and  if 
the  two  corporations  cannot  agree  upon  the  amount  of  compensation  to  be  made 
therefor,  or  the  points  and  manner  of  such  crossings  and  connections,  the  same  shall 
be  ascertained  and  determined  by  commissioners,  to  be  selected  as  provided  in  this 
suixlivision. 

Sees.  563  to  565.  ^'Anact  to  require  all  trains  ran  upon  railroads  in  this  state  to  come  to  a  fall 
stop  before  crossing  any  other  road,  and  to  provide  penalties  for  its  violation."  1889,  p.  406.  In 
loice  July  1. 

563.  All  railroad  trains  and  locomotives  without  trains  shall  come  to  a  full 
stop  at  least  two  hundred  feet  and  not  more  than  eight  hundred  feet  from  the 
crossing  of  the  other  railroads,  and  the  engineer  shall  sound  two  long  blasts  of 
the  whistle  before  starting  forward,  except  where  said  railroads  maintain  a  semaphoce 
and  gate  with  torpedo  attachment,  and  when  the  signals  indicate  the  crossings  to  be 
clear  no  stop  need  be  made. 

564.  When  trains  or  locomotives  without  trains  approach  a  crossing 
simji^ltaneonsly,  the  one  on  the  older  road  shall  have  the  right  to  cross  fii^t,  and 
the 'last  train  to  cross  shall  not  start  until  the  first  train  has  cleared  the  crossing  and 
signal  indicates  that  track  is  clear. 

565.  Every  engineer  violating  the  provisions  of  the  preceding  section  shall 
for  each  offense  forfeit  one  hundred  dollars,  to  be  recovered  in  the  name  of  the  state 
of  Nebraska  for  the  benefit  of  the  school  fund;  and  the  person,  jiersons,  or  corpo- 
rations on  which  road  such  offense  is  committed  shall  forfeit  for  each  offense  so  com- 
mitted the  sum  of  two  hundred  dollars,  to  be  recovered  in  like  manner. 

Sees.  566  to  571.  '*An  act  reqtliring  all  railroads,  corporations,  companies,  and  persons  oper- 
ating a  railroad  and  doing  business  in  Nebraska  to  equip  all  engines  and  cars  with  proper,  efficient, 
and  safe  automatic  couplers  and  brakes,  and  for  prescribing  penalties  for  failure  thereof." 
1891,  p.  222.     In  force  August  1. 

566.  That  it  shall  be  unlawful  for  any  corporation,  company,  or  person  operat- 
ing any  line  of  railroad  in  this  state,  any  car  manufacturers,  or  transportation  com- 
pany using  or  leasing  cars,  to  put  in  use  in  this  state  any  new  cars  or  any  cars  that 
have  been  sent  into  the  shop -or  shops  for  general  repairs,  or  whose  draft  rigging  has 
to  be  repaired  with  a  new  draw-bar  or  bars,  that  are  not  equipped  with  safety  or 
automatic  couplers  or  draw-bars  such  as  shall  not  necessitate  the  going  between  the 
ends  of  the  cais  to  couple  or  uncouple  them. 

667.  That  after  January  1,  1895,  it  shall  be  unlawful  for  any  corporation, 
company,  or  persons  operating  a  railroad,  or  any  transportation  company  using  or 
leasing  cars  of  any  description  and  used  in  the  commerce  of  the  country,  or  in  the 
construction  of  railroads,  to  have  upon  any  railroad  in  Nebraska  for  use  in  transpor- 
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tation  of  freight  or  passengers  any  car  that  is  not  equipped  with  such  safety  auto- 
matic coupler  as  provided  for  in  section  one  of  tin's  act  t^66]. 

568.  That  it  shall  be  unlawful  for  any  corporation,  company,  or  person  oper- 
ating any  line  of  railroad  in  this  state  to  use  any  locomotivo  engine  upon  any 
railroad  or  in  any  railroad  yard  in  this  state  after  the  first  day  of  January,  1892, 
that  is  not  equipped  with  a  proper  and  efficient  power-brake,  pommonly  called  a 
«  drive-brake/' 

*569.  That  it  shall  be  unlawful  for  any  corporation,  company,  or  person  oper- 
ating a  line  of  railroad  in  this  state  to  run  any  train  of  cars  after  the  first  day  of 
January,  1895,  that  shall  not  have  in  that  train  a  sufficient  number  of  cars  with 
some  kind  of  efficient  automatic  power-brakes,  so  that  the  engineer  upon  the 
locomotive  car  can  control  the  train  without  requiring  brakemen  to  go  betweeif  the 
ends  or  on  the  tops  of  the  cars  to  use,  as  now,  the  common  hand-brakes. 

570.  Every  railroad  corporation,  company,  or  person  operating  a  railroad  in 
this  state,  and  every  person  using  or  leasing  cars  in  the  transportation  business,  or 
in  building  railroads,  shall  and  are  by  this  act  required  to  include  in  their  fLmi^fil 
report  to  the  state  railroad  commissioners  the  number  of  locomotive  engines  and 
cars  used  in  this  state,  and  what  number  is  equipped  with  automatic  power-brakeS, 
and  what  number  of  cars  equipped  with  automatic  safety  couplers  and  the  kind  of 
brakes  and  couplers  used  and  the  number  of  each  kind  when  more  than  one  kind  is 


571.  Any  corporation,  company,  or  person  operating  a  railroad  in  this  state, 
and  using  a  locomotive  engine  or  running  a  train  of  cars,  or  using  any  freight, 
way,  or  car  contrary  to  the  provisions  of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  subject  to  a  fine  of  not  less  than  five  hundred  ($500) 
dollars,  or  not  more  than  one  thousand  ($1 ,000)  dollars  for  each  and  every  offense,  for 
the  benefit  of  the  school  fund ;  Provided,  The  pepalties  on  this  section  shall  not  apply 
to  companies  hauling  cars  bt^longing  to  railroads  other  than  those  of  this  state  which 
are  engaged  in  interstate  traffic ;  and  any  railroad  employee  who  may  be  injured 
by  the  running  of  sudi  engine,  or  train,  or  cars  contrary  to  the  provisions  of  this 
law  shall  not  be  considered  as  waiving  his  rights  to  recover  damage  by  contin- 
uing in  the  employ  of  such  corporation,  company,  or  person  running  such  engine  or 
trains  of  cars  contrary  to  this  law. 

672.  Every  railroad  company,  as  aforesaid,  shall  be  liable  for  all  damages 
inflicted  upon  the  person  of  passengers  while  being  transported  over  its  road,  ex- 
cept in  cases  where  the  injury  done  arises  from  the  criminal  n^ligence  of  the 
persons  injured,  or  when  the  injury  complained  of  shall  be  the  violation  of  some 
express  rule  or  regulation  of  said  road  actually  brought  to  his  or  her  notice. 

Laws  !867,  p.  89,  sec.  3.  Liable  only  when  injarj  has  arisen  from  the  negligence  of  the  rail- 
Toad  company.  3,  54.  A  railroad  company  cannot  loan  or  transfer  its  line  so  as  to  escape  11a- 
hility  for  damages  except  by  legislative  sanction.  When  liable  for  injury  received  on  a  connecting 
read.  26,  169  (41  N.  W.,  1106).  That  the  injury  occurred  on  Sunday  is  no  defense.  18,  700  (26 
N.W.,  347). 

Sees.  673  to  577  formed  sees.  110.  108,  121,  111,  122  respectively,  R.  S.  1866,  pp.  227,  228,  231. 

673.  In  case  any  paBSenger  on  any  railroad  shall  be  injured  while  on  the 
platform  of  a  car  while  in  motion,  or  in  any  baggage,  wood,  or  freight  car  in  viola- 
tion of  the  printed  regulations  of  the  company  posted  up  at  the  time  in  a  con- 
spicuous place  inside  of  its  passenger  cars  then  in  the  train,  such  company  shall 
not  be  liable  for  the  injury,  provided  said  company  furnished  room  inside  its  pas- 
senger cars  sufficient  for  the  accommodation  of  its  passengers. 

574.  If  any  person  shall,  while  in  charge  of  a  locomotive  engine  running 
upon  the  railroad  of  any  such  corporation,  or  while  acting  as  the  conductor  of  a  car 
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or  train  of  cars  on  any  such  railroad^  be  intoxicated,  he  shall  be  deemed  guilty  of 
a  misdemeanor^  and  upon  conviction  thereof  siiall  be  fined  not  less  than  one  hun- 
dred dollars  nor  more  than  five  hundred  dollars,  or  be  imprisoned  not  less  than  six 
months  nor  more  than  one  year,  and  be  imprisoned  until  the  fine  is  paid. 

11,  184(8  N.W.,  433). 

575.  Every  such  railroad  corporation  shall  start  and  run  their  cars  for  the  trans- 
portation of  passengers  and  property  at  regular  times,  to  be  fixed  by  public  notice, 
and  shall  furnish  sufficient  accommodations  for  the  transportation  of  passengers  and 
freight^  and  shall  take,  transport,  and  discharge  all  passengers  to  and  from  such  sta- 
tions as  the  trains  stop  at,  from  or  to  all  places  and  stations  upon  this  said  road, 
on^the  due  payment  of  fare  or  freight  bill. 

576.  Any  railroad  company  receiving  freight  for  transportation  shall  be  enti- 
tled to  the  same  rights  and  be  subject  to  the  same  liabilities  as  common  carri- 
ers. And  whenever  two  or  more  railroads  are  connected  together,  the  company 
owning  either  of  said  roads  receiving  freight  to  be  transported  to  any  place  on  the 
line  of  either  of  the  roads  so  connected  shall  be  liable  as  common  carriers  for  the 
delivery  of  sifoh  freight  to  the  consignee  of  said  freight,  in  the  same  order  in  which 
such  freight  was  shipped. 

Bailroad  cannot  Avoid  the  liability  of  a  common  carrier  by  a  special  contract.    '6, 121. 

577.  In  case  of  the  refusal,  by  such  corporation  or  their  agent,  to  take  and 
transport  any  passenger  or  property,  or  to  deliver  the  same  or  either  of  them 
under  the  laws,  rules,  and  usages  that  regulate  common  carriers,  such  corporation 
shall  pay  to  the  party  aggrieved  all  damages  which  shall  be  sustained  thereby^ 
with  costs  of  suit. 

Sees.  578  and  579  forpied  sees.  5  and  4,  Laws  1867,  p.  89. 

578.  No  notice,  either  express  or  implied,  shall  be  held  to  limit  the  liabil* 
itiesof  any  railroad  company  as  common  carriers,  unless  they  shall  make  it  appear 
that  such  limitation  was  actually  brought  to  the  knowledge  of  the  opposite  party 
and  assented  to  by  him  or  them,  ih  express  terms,  before  si^ch  limitation  shall  take 
eflPect. 

579.  Service  npon  railroad  companies  may  be  made  as  upon  other  corpora- 
tions, or  by  leaving  a  copy  of  the  summons  by  the  proper  officer  with  any  station 
agent,  ticket  agent,  conductor,  or  other  officer  of  said  railroad  formed  within  the 
limits  of  this  state,  or  left  at  the  usual  place  of  business  within  said  county. 

V.   PASSENGER  RATES. 

Sees.  580  to  585.  ''An  act  to  regulate  railroad  corporations  in  their  transportation  of 
paasengers  and  baggage  and  to  fix  a  maximum  rate  of  charges,  and  to  provide  for  a  penalty  for 
the  violation  thereof."     1885,  p.  285.     In  force  June  5. 

580.  It  shall  be  unlawful  for  any  railroad  corpomtion  operating,  or  whi^ 
shall  hereafter  operate,  a  railroad  in  this  state  to  charge,  collect,  demand,  or  receive 
for  the  transportation  of  any  passenger  over  ten  years  of  age,  with  baggage,  not 
exceeding  two  hundred  pounds  in  weight,  on  any  train  over  its  line  of  road  in  the 
state  of  Nebraska,  a  sum  exceeding  three  cents  per  mile. 

Amended  1887,  p.  539. 

581.  Said  railroad  corporation  shall  not  charge,  collect,  demand,  or  receive 
within  the  limits  above  specified  for  the  transportation  of  any  child  nnder  ten 
years  old  in  the  care  or  control  of  any  passenger  on  any  train  a  sum  exceeding 

-one-half  of  the  rates  prescribed  in  section  one  of  this  act  [580]. 

582.  Nothing  herein  shall  be  construed  as  to  prevent  any  railroad  company 
from  adopting  the  rule  that  when  the  fare  is  paid  on  the  train  the  conductor 
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may  charge  and  collect  not  to  exceed  twenty-five  cents,  in  addition  to  the  regular 
fare,  for  which  he  shall  give  back  to  such  passenger  a  conductor's  check  which  shall 
be  good  for  the  sum  so  charged  at  any  station  on  such  road  on  presentation  to  the 
agent  of  said  road. 

683.  It  shall  be  unlawfal  for  any  railroad  corporation^  operating  a  railroad 
in  this  state  to  ei^el  or  remove  from  any  coach  used  for  conveying  passengers 
over  their  line  of  road  any  person  who  offers  to  pay  the  regular  rate  of  fare,  not 
to  exceed  the  maximum  rate  herein  fixed  for  conveying  passengers  along  the  line  of 
said  road;  Provided,  Said  persons  conduct  themselves  properly  while  remaining 
therein. 

584.  Any  railroad  corporations  violating  any  of  the  provisions  of  this  act 
shall,  upon  conviction  thereof,  forfeit  and  pay  for  each  offense  not  less  than  two 
handred  dollars  nor  more  than  one  thousand  dollars,  such  forfeiture  to  be  paid  into 
the  school  fund  of  the  county  in  which  such  forfeiture  is  imposed,  and  shall  also  be 
liable  to  the  party  injured  for  all  damages  he  or  she  sustained  thereby. 

585.  The  term  ^'  railroad  corporation/'  contained  in  this  act,  shall  be  deemed 
and  taken  to  mean  all  corporations,  companies,  or  individuals  now  owning  or 
operating,  or  which  may  hereafter  own  or  operate,  any  railway  in  whole  or  in  part 
in  this  sCate,  and  the  provisions  of  this  act  shall  apply  to  all  persons,  firms,  and 
companies,  and  to  all  associations  of  persons,  whether  incorporated  or  otherwise,  that 
shall  do  business  as  common  carriers  upon  any  of  the  lines  of  railway  in  this  state 
(street  railways  excepted),  the  same  as  to  railroad  corporations  hereinbefore  men- 
tioned. 

Sec.  586  formed  sec.  107,  R.  S.  1866,  p.  227. 

586.  If  any  passenger  shall  refuse  to  pay  his  fare,  it  shall  be  lawful  for 
the  conductor  of  the  train  and  the  servants  of  the  corporation  to  put  him  and  his 
ba^ge  out  of  the  cars,  using  no  unnecessary  force,  at  any  place  within  five  miles 
of  any  station. , 

11,596(10N.W.,  493). 

VI.   BOARD  OF  TRANSPORTATION. 

Sees.  587  to  608.  *'Aq  act  to  regalate  railroads,  to  prevent  unjust  discrimination,  provide  for 
t  board  of  transportation,  and  define  its  duties, ''  etc  1887,  p.  541.  In  force  July  1.  (Re« 
pealing  Laws  1881,  ch.  68,  and  Laws  1885,  ch.  65.) 

587.  That  the  provisions  of  this  act  shall  apply  to  any  common  carrier  or 
<3arrier8  engaged  in  the  transportation  of  passengers  or  property  by  railroad,  under 
a  common  control,  management,  or  arrangement  for  a  continuous  carriage  or  ship- 
ment from  any  point  in  the  state  of  Nebraska  to  any  other  point  in  said  state.  Tne 
term  "railroad,^'  as  used  in  this  act,  shall  include  the  road  in  use  by  any  corpora- 
tion operating  a  railroad,  whether  owned  or  operated  under  a  contract,  agreement, 
or  lease,  and  the  term  *^  transportation^'  shall  include  all  instrumentalities  of  ship- 
pent  or  carriage.  All  charges  made  for  any  service  rendered  or  tO  be  rendered 
in  tiie  transportation  of  passengers  or  property  as  aforesaid,  or  in  connection  there- 
with, or  for  the  receiving,  delivery,  storage,  or  handling  of  such  property,  shall  be 
reasonable  and  just,  and  every  unjust  and  unreasonable  charge  for  such  service  is 
prohibited  and  declared  to  be  unlawful. 

Defines  power  of  board;  mandarans  will  lie  to  compel  railroads  to  reduce  their  rates  in  con* 
formity  with  orders  of  board.  22,  321  (35  N.  W.,  118).  It  is  the  duty  of  the  board  to  fix  reasona- 
ble rates  in  the  state  without  regard  to  the  rate  outside.  23,  126  (36  N.  W.,305).  Warehoaset 
nd  depots  and  other  facilities  must  be  maintained  where  needed.     17,  647  (24  N.  W.,  329). 

588.  That  if  any  common  carrier  subject  to  the  provisions  of  this  act  shall^ 
directly  or  indirectly,  by  any  special  rate,  rebate,  (lr:.«vback,  or  other  device^ 
charge,  demand,  collect,  or  receive  from  any  person  or  persons  a  greater  compensa« 
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tion  for  any  service  rendered  or  to  be  rendered  in  the  transportation  of  passengers 
or  property,  subject  to  the  provisions  of  this  act,  than  it  charges,  demands,  collects, 
or  receives  from  any  other  person  or  persons  for  doing  for  him  or  them  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like  kind  of  traffic  under  sub- 
stantially similar  circumstances  and  conditions,  such  common  carriers  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  hereby  prohibited  and  declared 
to  be  unlawful. 

589.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provis- 
ions of  this  act  to  make  or  give  any  preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any  particular  description  of  traffic,  in 
any  respect  whatsoever,  or  to  subject  any  particular  person,  company,  firm,  corpo- 
ration, or  locality,  or  any  particular  description  of  traffic,  to  any  prejudice  or  disad- 
vantage in  any  respect  whatsover.  Every  common  carrier  subject  to  the  provisions 
of  this  act  shall,  according  to  their  respective  powers,  aflPord  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic  between  their  respective  lines, 
and  for  the  receiving,  forwarding,  and  delivering  of  passeneers  and  property  to  and 
from  their  several  lines  and  those  connecting  therewith,  and  shall  not  discriminate 
in  their  rates  and  charges  between  such  contracting  lines;  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  carrier  to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  engaged  in  like  business. 

590.  That  it  shall  be  nnlawfill  for  any  common  carrier  subject  to  the  pro- 
visions of  this  act  to  charge  or  receive  any  greater  compensation  in  the  aggregate 
for  the  transportation  of  passengers  or  of  like  kind  of  property,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  in  the  same  direction,  the  shorter  being  included  within  the 
longer  distance;  but  this  shall  not  be  construed  as  authorizing  any  common  carrier 
within  the  terms  of  this  act  to  charge  and  receive  as  great  compensation  for  a  shorter 
as  for  a  longer  distance;  Provided,  however,  Thsit  upon  application  to  the  board 
appointed  under  the  provisions  of  this  act,  such  common  carrier  may,  in  special 
cases  after  investigation  by  the  board,  l)e  authorized  to  charge  less  for  longer  than 
for  shorter  distances  for  the  transportation  of  passengers  or  property ;  and  the  board 
may  from  time  to  time  prescribe  the  extent  to  which  such  designated  common  car- 
rier may  be  relieved  from  the  operati«>n  of  this  section  of  this  act. 

591.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  act  to  enter  into  any  contract,  agreement,  or  combination  with  any  other 
oommon  carrier  or  carriers  for  the  pooling  of  freights  of  different  and  competing 
railroads,  or  to  divide  between  them  the  aggregate  or  net  proceeds  of  the  earnings 
of  such  railroads,  or  any  portion  thereof;  and  in  any  case  of  an  agreement  for  the 
pooling  of  freights  as  aforesaid,  each  day  of  its  continuance  shall  be  deemed  a  sepa- 
rate offense. 

592.  That  every  common  carrier  subject  to  the  provisions  of  this  act  shall 
print  and  keep  for  public  inspection  schedules  showing  the  rates  and  fares  and 
charges  for  the  transportation  of  passengere  and  property  which  any  common  car- 
rier has  established  and  which  are  in  force  at  the  time  upon  its  railroad,  as  defined 
by  the  first  section  of  this  act.  The  schedules  printed  as  aforesaid  by  any  such 
common  carrier  shall  plainly  state  the  places  upon  its  railroad  between  which  prop- 
erty and  passengers  will  be  carried,  and  shall  contain  the  classification  of  freight  in 
force  upon  such  railroad,  and  shall  also  state  separately  the  terminal  charges  and 
any  rules  or  regulations  which  in  anywise  change,  affect,  or  determine  any  part  of 
the  aggregate  of  such  aforesaid  rates  and  fares  and  charges.  Such  scheduler  shall 
be  print^  in  large  type,  of  at  least  the  size  of  ordinary  pica,  and  copies  for  the 
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use  of  the  pablic  shall  be  kept  in  every  depot  or  statioD  apon  any  such  railroad,  such 
places  and  in  ^uch  form  that  they  can  be  conveniently  inspected.  No  advance 
shall  be  made  in  the  rates,  fares,  and  charges  which  have  been  established  and 
poblished  as  aforesaid  by  any  common  carrier»iu  compliance  with  the  requirements 
of  this  section,  except  after  ten  days'  public  noUce,  which  shall  plainly  state  the 
changes  proposed  to  be  made  in  the  schedule  then  in  force  and  the  time  made  in  the 
schedule  then  in  force,  and  the  time  when  the  increased  rates,  fares,  or  charges  will 
go  into  effect;  and  the  proposed  changes  shall  be  shown  by  printing  new  schedules, 
or  shall  be  plainly  indicated  upon  the  schedules  then  in  force  at  the  time  and  kept 
for  public  inspection.  Heductions  in  such  published  rates,  fares,  or  charges  may 
be  made  without  previous  public  notice;  but  whenever  any  such  reduction  is  made, 
notice  of  the  same  shall  be  publicly  posted  and  the  changes  made  shall  immediately 
be  made  public  by  printing  new  schedules,  or  shall  immediately  be  plainly  indicated 
opon  the  schedule  at  the  time  in  force  and  kept  for  public  inspection.  And  when 
any  such  common  carrier  shall  have  established  and  published  its  rates,  fares,  and 
charges,  in  compliance  with  the  provisions  of  this  section,  it  shall  be  unlawful  for 
such  common  carrier  to  charge,  demand,  collect,  or  receive  from  any  person  or  per- 
sons a  greater  compen^tion  for  the  transportation  of  passengers  or  property,  or  for 
any  service  in  connection  therewith,  than  is  specified  in  such  published  schedule  of 
rates,  fares,  and  charges  as  may  at  the  time  be  in  force. 

593.  That  every  common  carrier  subject  to  the  provisions  of  this  act  shall  file 
with  the  board  hereinafter  provided  for  copies  of  its  schedules  of  rates,  fares,  and 
charges  which  have  been  established  and  published  in  compliance  with  the  require- 
inents  of  this  section,  and  shall  promptly  notify  said  board  of  all  changes  made  in 
the  same.  Every  such  common  carrier  shall  also  file  with  said  board  copies  of  all 
contracts,  agreements,  or  arrangements  with  other  common  carriers  in  relation  to 
any  traffic  affected  by  the  provisions  of  this  act  to  which  it  may  be  a  party ;  and  in 
cases  where  passengers  and  freight  pass  over  continuous  lines  or  routes  operated  by 
more  than  one  common  carrier,  and  the  several  common  carriers  operating  such 
Ibes  or  routes  establish  joint  tarifb  of  rates  or  fares,  or  charges  for  such  continu- 
OBs  lines  or  routes,  copies  of  such  joint  tariff  shall  also,  in  like  manner,  be  filed 
with  said  board.  Such  joint  rates,  fares,  and  charges  on  such  continuous  lines  so 
filed  as  aforesaid  shall  be  made  public  by  such  common  carriers  when  directed  by 
said  board,  in  so  far  as  may,  in  the  judgment  of  the  board,  be  deemed  practicable, 
and  said  board  shall  from  time  to  time  prescribe  the  measure  of  publicity  which 
shall  be  given  to  such  rates,  fares,  and  charges,  or  to  such  part  of  them  as  it  may 
deem  it  practicable  for  such  common  carriers  to  publish,  and  the  places  in  which  they 
shall  be  published;  but  no  common  carrier  party  to  any  such  joint  tariff  shall  he 
liable  for  the  failure  of  any  other  common  carrier,  party  thereto,  to  observe  and  ad- 
here to  the  rates,  &res,  or  charges  thus  made  and  published.  If  any  such  common 
carrier  shall  neglect  or  refuse  to  file  or  publish  its  schedule  of  rates,  fares,  and 
chaiTges,  as  provided  in  this  section,  or  any  part  of  the  same,  such  common  carrier 
shall,  in  addition  to  other  penalties  herein  prescribed,  be  subject  to  a  writ  of  man- 
damus, to  be  issued  by  any  district  court  in  the  judicial  district  wherein  the  princi- 
pal office  of  said  common  carriers  is  situated,  or  wherein  such  offense  may  be  com- 
mitted, to  compel  compliance  with  the  provisions  of  this  act,  and  such  writ  shall 
issue  in  the  name  of  the  state  on  the  relation  of  the  board  provided  for  in  this  act, 
and  a  failure  to  comply  with  its  requirements  shall  be  punishable  as  and  for  a  con- 
tempt; and  the  said  board  as  complainants  may  also  apply  in  any  court  of  compe- 
tent jurisdiction  for  a  writ  of  injunction  against  such  common  carrier,  to  restrain 
aoeh  common  carrier  from  receiving  or  transporting  property  as  mentioned  in  the 
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first  section  of  this  act  until  such  common  carrier  shall  have  complied  with  the 
aforesaid  provisions  of  this  section. 

594.  That  it  shall  be  unlawful  for  any  common /jarrier  subject  to  the  provis- 
ions of  this  act  to  enter  into  any  combination^  contract,  or  agreement,  expressed  or 
implied,  to  prevent,  by  a  change  of  time  schedule,  carriage  in  different  cars,  or  by 
other  means  or  devices,  the  carriage  of  freights  from  being  continuous  from  tii^ 
place  of  shipment  to  the  placei  of  destination;  and  no  break  of  bulk,  stoppage,  or 
interruption  made  by  such  common  carrier  shall  prevent  the  carriage  of  freight 
from  being  treated  as  one  continuous  carriage  from  the  place  of  shipment  to  the 
place  of  destination  unless  such  break,  stoppage,  or  interruption  was  made  in 
good  faith  for  some  necessary  purpose,  and  without  any  attempt  to  avoid  or  neoes- 
sarily  interrupt  such  continuous  carriage  or  to  evade  any  provisions  of  this  act. 

595.  That  in  case  any  common  carrier  subject  to  the  provisions  of  this  act  shall 
do,  cause  to  be  done,  or  permit  to  be  done,  any  act,  matter,  or  thing  in  this  act 
prohibited  or  declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter,  or  thing 
in  this  act  required  to  be  done,  such  common  carrier  shall  be  liable  to  the  person 
or  persons  injured  thereby  for  the  full  amount  of  damages  sustained  in  consequence 
of  any  such  violations  of  the  provisions  of  this  act,  together  with  a  reasonable  counsel 
or  attorney's  fee,  to  be  fixed  by  the  court  in  every  case  of  recovery,  which  attorney's 
fee  shall  be  taxed  and  collected  as  part  of  the  costs  in  the  case. 

596.  That  any  person  or  persons  claiming  to  be  damaged  by  any  common  car- 
rier subject  to  the  provisions  of  this  act  may  either  make  complaint  to  the  board 
as  hereinafter  provided  for,  or  may  bring  suit  in  his  or  their  own  behalf  for  the 
recovery  of  the  damages  for  which  such  common  carrier  may  be  liable  under  the 
provisions  of  this  act,  in  any  court  of  competent  jurisdiction;  but  such  person  or 
persons  shall  not  have  the  right  to  pursue  both  of  said  remedies,  and  mu^  in  each 
case  elect  which  one  of  the  methods  of  procedure  herein  provided  for  he  or  they 
will  adopt.  In  any  such  action  brought  in  the  district  court  for  the  recovery  of 
damages,  said  court  may  compel  any  director,  officer,  receiver,  trustee,  or  agent  of 
the  corporation  or  company,  defendant  in  such  suit,  to  attend,  appear,  and  testify  in 
such  case,  and  may  compel  the  production  of  the  books  and  papers  of  such  corpo- 
ration or  company,  party  to  any  such  suit.  The  claim  that  any  such  testimony  or 
evidence  may  tend  to  criminate  the  person  giving  such  evidence  shall  not  excuse 
such  witness  from  testifying ;  but  such  evidence  or  testimony  shall  not  be  used 
against  such  person  on  the  trial  of  any  criminal  proceeding. 

597.  The  attorney  general,  secretary  of  state,  auditor  of  public  accounts,  state 
treasurer,  and  commissioner  of  public  lands  and  buildings  shall  constitute  a  board 
of  transportation,  which  board  shall  have  power  by  a  four-fifths  vote  to  appoint 
three  (3)  secretaries  to  assist  in  the  performance  of  the  duties  of  said  board,  and 
they  shall  each  be  paid  a  salary  of  two  thousand  ($2,000)  dollars  per  annum.  Not 
more  than  two  of  the  secretaries  shall  be  appoint^  from  the  same  political  party. 
The  secretaries  of  the  board  shall  take  the  oath  of  office  prescribed  for  state  officers, 
and  shall  enter  into  bonds,  to  be  approved  by  the  governor,  in  the  sum  of  ten 
thousand  ($10,000)  dollars,  conditioned  for  the  faithful  performance  of  their  duties. 
No  persons  in  the  employ  of  any  railroad  corporation,  or  holding  stock  in  any  rail- 
road corporation,  shall  be  employed  as  secretary. 

698.  That  the  board  hereby  created  shall  have  authority  to  inquire  into  the 
management  of  the  business  of  all  common  carriers  subject  to  the  provisions  of  this 
act,  and  shall  keep  itself  informed  as  to  the  manner  and  method  in  which  the  same 
is  conducted,  and  shall  have  the  right  to  obtain  from  such  common  carriers  full  and 
complete  information  necessary  to  enable  the  board  to  perform  the  duties  and  carry- 
Digitized  byCjOOQlC 


Ch.  9.  RAILROADS — BOARD  OF  TRANSPORTATION.  201 

out  the  objects  for  which  it  was  created ;  and  for  the  purposes  of  this  act  the  board 
shall  have  power  to  require  the  atteudaoce  and  testimony  of  witnesses,  and  tlje 
production  of  all  books,  papers,  tariffs, contracts,  agreements, and  documents  relating 
to  any  matter  under  investigation,  and  to  that  end  may  invoke  the  aid  of  any  of 
the  district  courts  in  this  state,  or  of  the  supreme  court,  in  requiring  the  attendance 
and  testimony  of  witnesses,  and  the  production  of  books,  papers,  and  docimients 
under  the  provisions  of  this  section ;  and  any  court  of  competent  jurisdiction,  within 
the  jurisdiction  of  which  such  inquiry  i^  carried  on,  may,  in  case  of  contumacy  or 
refiisal  to  obey  a  subpoena  issued  to  any  common  carrier  subject  to  the  provisions  of 
this  act  or  other  person,  issue  an  order  requiring  such  common  carrier  or  other 
person  to  appear  before  said  board  (and  produce  books  and  papers  if  ordered)  and 
give  evidence  touching  the  matter  in  question ;  and  any  failure  to  obey  such  order 
of  the  cooft  may  be  punished  by  such  court  as  a  contempt  thereof.  The  claim  that 
any  such  testimony  or  evidence  may  tend  to  criminate  the  person  giving  such 
evidence  shall  not  excuse  such  witness  from  testifying;  but  such  evidence  or  testi- 
iDMiy  shall  not  be  used  against  such  person  on  the  trial  of  any  criminal  proceeding. 

Board  has  jarisdictionto  hearoomplftiotB  and  make  order^  relative  to  highway  crossings  over 
railroads,  and  sach  orders  may  be  enforced  by  mandamus.     29,  412  (45  N.  W.,  469). 

599.  That  any  person,  firm,  corporation,  or  association,  or  any  mercantile, 
agricultural,  or  manufacturing  society,  or  any  politic  or  municipal  organization 
complaining  of  anything  done  or  omitted  to  be  done  by  any  common  carrier  subject 
to  the  provisions  of  this  act,  in  contravention  of  the  provisions  thereof,  may  apply 
to  said  board  by  petition,  which  shall  briefly  state  the  facts;  whereupon  a  state- 
ment of  the  charges  thos  made  shall  be  forwarded  by  the  board  to  such  common 
carrier,  who  shall  be  called  upon  to  satisfy  the  complaint  or  to  answer  the  same  in 
writing  within  a  reasonable  time,  to  be  specified  by-  the  board.  If  such  common 
carrier,  within  the  time  specified,  shall  make  reparation  for  the  injury  alleged  to 
have  been  done,  said  carrier  shall  be  relieved  of  liability  to  the  complainant  only  of 
the  particular  violation  of  law  thus  complained  of.  If  such  carrier  shall  not  satisfy 
the  complaint  within  the  time  specified,  or  there  shall  appear  to  be  any  reasonable 
ground  for  investigating  said  complaint,  it  shall  be  the  duty  of  the  board  to  investi- 
gate the  matters  complained  of  in  such  manner  and  by  such  means  as  it  shall  deem 
proper.  No  complaint  shall  at  any  time  be  dismissed  because  of  absence  of  direct 
damage  to  the  complainant. 

600.  That  whenever  an  investigation  shall  be  made  by  said  board  it  shall 
be  its  doty  to  make  a  report  in  writing  in  respect  thereto,  which  shall  include  the 
findings  of  fact  upon  which  the  conclusions  of  the  board  are  based,  together  with 
its  recommendation  as  to  what  reparation,  if  any,  could  be  made  by  the  common 
carrier  to  any  party  or  parties  who  may  be  found  to  have  been  injured;  and  such 
findings  so  made  shall  hereafter,  in  all  judicial  proceedings,  be  deemed  prima  facie 
evidence  as  to  each  and  every  fact  found.  All  reports  of  investigations  made 
by  the  board  shall  be  entered  of  record,  and  a  copy  thereof  shall  be  furnished  to 
the  party  who  may  have  complained,  and  to  any  common  carrier  that  may  have 
been  complained  of. 

601.  That  if  in  any  case  in  which  an  investigation  shall  be  made  by  said 
board  it  shall  be  made  to  appear  to  the  satisfaction  of  the  board,  either  by  the 
testimony  of  witnesses  or  other  evidence,  that  anything  has  been  done,  or  omitted 
to  be  done,  in  violation  of  the  provisions  of  this  act,  or  any  law  cognizable  by 

*  said  board  by  any  common  carrier,  or  that  injury  or  damage  has  been  sustained 
by  the  party  or  parties  complaining,  or  by  other  parties  aggrieved  in  consequence 
of  any  such  violation^  it  shall   be  the  duty  of  the  board  to  forthwith  cause  a 
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copy  of  its  report  in  respect  thereto  to  be  delivered  to  such  common  carrier,  to- 
gether with  a  notice  to  said  common  carrier  to  cease  and  desist  from  such 
violation,  or  to  make  reparation  for  the  injury  so  found  to  have  been  done,  or 
both;  within  a  reasonable  time,  to  be  specified  by  the  board ;  and  if^  within  the 
time  specified;  it  shall  be  made  to  appear  to  the  board  that  said  common  car- 
rier has  ceased  from  such  violation  of  law,  and  has  made  reparation  for  the 
injury  found  to  have  been  done,  in  compliance  with  the  report  and  notice  of  the 
board,  or  to  the  satisfaction  of  the  party  "complaining,  a  statement  to  that  effect 
shall  be  entered  of  record  by  the  board,  and  the  said  common  carrier  shall  thereupon 
be  relieved  from  further  liability  or  penalty  for  such  particular  violation  of  law. 

602.  That  whenever  any  common  carrier,  as  defined  in  and  subject  to  the  pro- 
visions of  this  act;  shall  violate  or  refuse^  or  neglect  to  obey  any  lawful  order 
or  requirement  of  the  board  in  this  act  named,  it  bhall  be  the  duty  of  the  board,  and 
lawful  for  any  company  or  person  interested  in  such  order  or  requirement  to  apply 
in  a  summary  way,  by  petition  filed  in  the  judicial  district  in  which  the  common 
carrier  complained  of  has  its  principal  office,  or  in  the  district  in  which  the  viola- 
tion or  disobedience  of  such  order  or  requirements  shall  happen,  alleging  such 
violation  or  disobedience  as  the  case  may  be,  and  the  said  court  shall  have  power  to 
hear  and  determine  the  matter  on  such  short  notice  to  the  common  carrier  com- 
plained of  as  the  court  shall  deem  reasonable,  and  said  court  shall  proceed  to  hear 
and  determine  the  matter  speedily  as  a  court  of  equity^  but  in  such  manner  as  to 
do  justice  in  the  premises;  and  to  this  end  such  court  shall  have,  if  it  think  fit,  to 
direct  and  prosecute  in  such  mode  and  by  such  persons  as  it  may  appoint ;  and  such 
inquiries  as  the  court  may  think  needful  to  enable  it  to  form  a  just  judgment  in  the 
matter  of  such  petition ;  and  on  such  hearing  the  report  of  said  board  shall  be 
prima  facie  evidence  of  the  matters  therein  stated  ;  and  if  it  be  made  to  appear  to- 
such  court  on  such  hearing,  or  on  report  of  any  such  person  or  persons^  that 
the  lawful  order  or  requirement  of  said  board  drawn  in  question  has  been  vio- 
lated or  disobeyed  it  shall  be  lawful  for  such  court  to  issue  a  writ  of  injunction 
or  other  proper  process,  mandatory  or  otherwise,  to  restain  such  common  carrier 
from  further  continuing  such  violation  or  disobedience  of  such  order  or  require- 
ment of  said  board,  and  enjoining  obedience  to  the  same;  and  in  case  of  any  diso- 
bedience of  any  such  writ  of  injunction  or  other  proper  process,  mandatory  or 
otherwise,  it  shall  be  lawful  for  such  court  to  issue  writs  of  attachment,  or  any 
other  process  of  said  court  incident  or  applicable  to  writs  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  against  such  common  carrier,  and,  if  a  cor- 
poration, against  one  or  more  of  tlie  directors,  officers,  or  agents  of  the  same,  or 
against  any  owner,  lessee,  trustee,  receiver,  or  other  person  failing  to  obey  such  writ 
of  injunction  or  other  proper  process,  mandatory  or  otherwise;  and  said  court  may, 
if  it  shall  think  fit,  make  ^n  order  directing  such  common  carrier  or  other  person 
so  disobeying  such  writ  of  injunction  or  other  proper  process,  mandatory  or  other- 
wise, to  pay  such  sum  of  money  not  exceeding  for  each  carrier  or  person  in  default 
the  sum  of  five  hundred  dollars  for  every  day  after  a  day  to  be  named  in  the  order 
that  such  carrier  or  other  person  shall  fail  to  obey  such  injunction  or  other  proper 
process,  mandatory  or  otherwise;  and  such  moneys  shall* be  payable  as  the  court 
shall  direct,  either  to  the  party  complaining,  or  into  court  to  abide  the  ultimate 
decision  of  the  court,  or  in  the  treasury  ;  and  payment  thereof  made,  without  preju- 
dice to  any  other  mode  of  recovering  the  same,  be  enforced  by  attachment  or 
order  in  the  nature  of  a  writ  of  execution,  in  like  manner  as  if  the  same  had  been 
recovered  by  a  final  decree  in  personam  in  such  court.  Either  party  to  such  pro- 
ceedings before  said  court  may  appeal  to  the  supreme  court  of  the  state,  under  the 


Digitized  by 


Google 


Ch.  9.  BAILROAD6— BOARD  OF  TRANSPORTATION.  203 

same  r^ulations  as  now  provided  by  law  in  respect  to  appeals  in  ordinary  cases ; 
but  such  appeals  shall  not  operate  to  stay  or  su^^ersede  the  order  of  the  court,  or 
the  execution  of  any  writ  or  process  thei'eon,  and  such  court  may  in  every  sucIj 
matter  order  the  payment  of  such  costs  and  counsel  fees  as  shall  be  deemed  reason- 
able. 

603.  That  the  board  may  conduct  its  proceedings  in  such  a  mapner  as  wilt 
best  conduce  to  the  proper  dispatch  of  business,  and  to  the  ends  of  justice,  a  ma- 
jority of  the  board  shall  constitute  a  quorum  for  the  tmnsaction  of  business,  but  no 
member  of  said  board  shall  participate  in  any  hearing  or  proceeding  in  which  he  is 
pecuniarily  interested.  Any  party  may  appear  before  said  board  and  be  heard  in 
person  or  by  attorney.  Every  vote  and  official  act  of  the  board  shall  be  entered  of 
record,  and  its  proceedings  shall  be  public,  upon  the  request  of  either  party  int)Br- 
ested.  Said  board  shall  have  an  official  seal,  which  shall  be  judicially  noticed. 
Either  of  the  members  of  the  board,  or  of  the  secretaries,  may  administer  oaths  and 
affirmations.  The  board  shall  have  authority  to  employ  and  fix  the  compensation 
of  a  stenographer  for  the  use  of  said  board  and  its  secretaries,  whose  salary  shall 
not  exceed  one  thousand  and  five  hundred  dollars  ($1,500)  per  year.  Said  board 
shall  have  the  general  supervision  of  all  railroads  operated  by  steam  in  the  state, 
and  shall  inquire  into  any  n^lect  of  duty  or  violation  of  any  of  the  laws  of  this 
state  by  railroad  corporations  aoing  business  in  this  state,  or  by  any  officer,  agent,  or 
employee  of  any  railroad  corporation  doing  business  in  this  state;  and  shall  from  time 
to  time  carefully  examine  and  inspect  the  condition  of  each  railroad  in  this  state,  and 
its  equipm^ents  and  manner  of  the  conduct  and  management  of  the  same,  with  refer- 
enoe  to  the  public  safety,  interest,  and  conveniences.  It  shall  carefully  investigate 
any  complaint  made  in  writing,  and  under  oath,  concerning  any  lack  of  facilities  or 
accommodations  furnished  by  any  railroad  corporation  doing  business  in  this  state, 
for  the  comfort,  convenience,  and  accommodation  of  individuals  and  the  public,  or 
any  unjust  discridiination  against  either  any  person,  firm  or  corporation,  or  locality, 
either  in  rates,  fitcilites  furnished,  or  otherwise;  and  whenever,  in  the  judgment  of 
said  board,  any  repairs  are  necessary  upon  any  portion  of  the  road,  or  upon  any 
stations,  depots,  station  Houses,  or  warehouses,  or  upon  any  of  the  rolling  stock  of 
any  railroad  doing  business  in  this  state,  or  additions  to,  or  any  changes  in  its  roll- 
ing stock,  stations,  depots,  station  houses,  or  warehouses  are  necessary  in  order  to 
secure  the  safety,  comfort,  accommodation,  and  convenience  of  the  public  and  indi- 
viduals, or  any  change  in  the  mode  of  conducting  its  business  or  operating  its  road 
is  reasonable  and  expedient  in  order  to  promote  the  security  and  accommodation  of 
the  public,  or  in  order  to  prevent  unjust  discriminations  against  either  persons  or 
places,  it  shall  make  a  finding  of  the  facts,  and  an  order  requiring  said  railroad  cor- 
poration to  make  such  repairs,  improvements,  or  additions  to  its  rolling  stock,  road, 
stations,  depots,  or  warehouses,  or  to  make  such  changes  either  in  the  manner  of 
conducting  its  business,  or  in  the  manner  of  operating  its  road,  as  such  road  shall 
deem  proper,  reasonable,  and  expedient;  and  said  finding  shall  be  entered  in  a 
record  kept  for  that  purpose,  and  said  board  shall  cause  a  copy  of  the  same  to  be 
served  on  the  said  railroad  corporation  by  any  sheriff  or  constable  in  this  state,  in 
the  same  manner  as  a  summons  is  required  to  be  served,  and  shall  also  transmit  to 
the  person,  firm,  or  corporation  interested  a  copy  of  the  same.  Said  railroad  cor- 
poration shall,  within  tep  days  after  being  served  with  a  copy  of  said  findings  and 
order,show  cause,  if  any  it  has,  why  it  should  not  comply  with  said  order,  by  filing  with 
said  board  an  answer,  verified  in  the  same  manner  as  pleadings  of  fact  in  the  district 
court  are  required  to  be  verified.  If  no  answer  shall  be  filed  as  aforesaid,  then  such 
finding  and  order  shall  be  final  and  conclusive  as  agaiust  said  railroad  corporation^ 
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Upon  the  filing  of  an  answer,  as  provided  for  in  this  section,  the  said  board  shall 
set  a  day,  not  exceeding  thirty  days  from  the  date  of  the  filing  of  such  answer,  for 
the  hearing  of  the  matter,  and  shall  notify  said  railroad  company  or  any  other  person 
or  persons  or  corporations  interested  of  the  time  so  fixed,  and  the  place  of  hearing 
the  same,  and  shall  carefully  and  fully  investigate  the  matter,  and  for  that  purpose 
may  sul)poena  witnesses,  and  compel  their  attendance,  and  the  productions  of  any 
books  or  papers,  in  the  same  manner  as  the  courts  of  law  of  this  state  may  do. 
After  a  full  investigation  of  the  matter  said  board  shall  again  make  a  finding  of  the 
facts  and  make  such  an  order  as  it  may  deem  just  in  the  premises.  If  said  railroad 
shall  refuse  or  neglect  to  comply  with  such  onier,  the  board  shall  order  the  attorney 
general  or  the  county  attorney  of  the  proper  county  to  institute  a  suit  to  compel 
such  railroad  company  to  comply  with  such  order;  and  it  shall  be  the  duty  of  the 
attorney  general  or  the  county  attorney  of  the  proper  county,  at  the  request  of  the 
board  or  any  person  interested  in  any  such  order  or  finding,  to  apply  to  the  supreme 
court,  or  to  the  district  court  of  any  county  through  or  into  which  its  line  of  road 
may  run,  in  the  name  of  the  a^te  and  on  the  relation  of  said  board,  for  a  writ  of 
mandamus  to  compel  such  railroad  company  to  comply  with  such  order;  and  upon 
the  hearing  of  any  such  cause  such  finding  and  order  shall  be,  as  against  such  rail- 
road company,  J9rma/aci6  evidence  of  the  reasonableness  of  such  order  and  of  the 
necessity  of  such  repairs,  changes,  additions,  or  improvements,  or  other  matters  in 
such  order  required  to  be  done  or  omitted. 

604.  That  the  principal  office  of  the  board  shall  be  in  the  city  of  Lincoln 
where  its  general  sessions  shall  be  held;  but  whenever  the  convenience  of  the  pub- 
lic or  of  the  party  may  be  promoted,  or  expenses  prevented  thereby,  the  board  may 

-^Jiold  special  sessions  in  any  part  of  the  state.  The  board  of  transportation  or  any 
member  thereof  or  either  of  its  secretaries  may  prosecute  any  inquiry  necessary  to 
its  duties  in  any  part  of  the  state,  into  any  matter  or  question  of  fact  pertaining  to 
the  business  of  any  common  carrier  subject  to  the  provisions  of  this  act. 

605.  That  the  board  of  transportation  is  hereby  authorized  to  require  annual 
reports  from  all  common  carriers  subject  to  the  provisions  of  this  act,  to  fix 
the  time  and  prescribe  the  manner  in  which  such  reports  shall  be  made,  and  to  re- 
quire from  such  carriers  specific  answers  to  all  questions  upon  which  the  board  may 
need  information.  Such  annual  reports  will  show  in  detail  the  amount  of  capital 
stock  issued,  the  amounts  paid  therefor,  and  the  manner  of  payment  for  the  same; 
the  dividends  paid,  the  surplus  fund,  if  any,  and  the  number  of  stockholders;  the 
funded  and  floating  debts  and  the  interest  paid  thereon ;  the  cost  and  value  of  the 
carrier's  property,  franchises,  and  equipments;  the  number  of  employees  and  the 
salaries  paid  each  class;  the  amount  expended  for  improvements  each  year,  how 
expended,  and  the  character  of  such  improvements ;  the  earnings  and  receipts  from 
each  branch  of  business  and  from  all  sources;  the  operating  and  other  expenses; 
the  balances  of  profit  and  loss,  and  a  complete  exhibit  of  the  financial  operations  of 
the  carrier  each  year,  including  an  annual  balance  sheet.  Such  reports  shall  also 
contain  such  information  in  relation  to  rates  or  regulations  concerning  fares  or 
freights,  or  agreements,  arrangements,  or  contracts  with  other  common  carriers,  as 
the  board  may  require,  and  the  said  board  may,  within  its  discretion,  for  the  pur- 
pose of  enabling  it  the  better  to  carry  out  the  purposes  of  this  act,  prescribe  (if  in 
the  opinion  of  the  board  it  is  practicable  to  prescribe  such  uniformity  and  methods 
of  keeping  accounts)  a  period  of  time  within  which  all  common  carriers  subject  to 
the  provisions  of  this  act  shall  have,  as  near  as  may  be,  a  uniform  system  of  ac- 
counts and  the  manner  in  which  such  accounts  shall  be  kept. 

See  sec.  499  ante. 
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606.  Said  board  shall,  on  or  before  the  first  Monday  in  December  of  each  year^ 
make  a  report  tO  the  governor  of  their  doings  for  the  preceding  fiscal  year  ending 
June  30.  This  report  shall  contain  such  information  and  data  collected  by  the 
board  as  may  be  considered  of  value  in  the  determination  of  questions  connected 
with  the  regulation  of  commerce  in  the  state^  together  with  such  recommendation 
as  to  additional  legislation  relating  thereto  as  the  board  may  deem  necessary. 

607.  [Application  of  Act— Exceptions.] — That  nothing  in  this  act  shalP 
apply  to  the  carriage,  storage,  or  handling  of  property  free  or  at  reduced  rates  for 
the  United  States  or  municipal  governments,  or  for  charitable  purposes,  or  to  and 
from  fairs  and  expositions  for  exhibition  thereat,  or  the  issuance  of  mileage,  excursion, 
commutation  passenger  tickets;  nothing  in  this  act  shall  be  construed  to  prohibit 
any  common  carrier  from  giving  reduced  rates  to  ministers  of  the  gospel;  nothing 
in  this  act  shall  be  construed  to  prevent  railroads  from  giving  free  carriage  to  their 
own  officers  or  employees,  or  to  prevent  the  principal  officers  of  any  railroad  com- 
pany or  companies  from  exchanging  passes  or  tickets  with  other  railroad  companies 
to  their  officers  and  employees  or  others,  and  nothing  in  this  act  contained  shall  in 
any  way  abridge  or  alter  the  remedies  now  existing  at  common  law  or  by  statute^ 
but  the  provisions  of  this  act  are  in  addition  to  such  remedies. 

608.  To  carry  out  the  provisions  of  this  act  without  undue  burden  to  the  state 
officers  who  compose  the  state  board  of  transportation,  their  secretaries  are  hereby 
empowered,  in  all  matters  of  examination  or  investigation,  to  perform  the  duties 
prescribed  for  the  board  themselves ;  Provided,  That  all  final  decisions  shall  be 
made  by  the  board  themselves. 

VIL    MISCELLANEOUS  PROVISIONS. 
Sees.  009  and  610  formed  sees.  117  and  84,  R.  a  1866,  pp.  230  and  218. 

609.  Every  railroad  company  shall  have  power  and  is  hereby  authorized  to 
mortgage  or  execute  deeds  of  trust  of  the  whole  or  any  part  of  their  property 
and  franchises,  including  any  lauds  or  other  property  granted  to  said  company  by 
the  United  States,  to  secure  money  borrowed  by  them  for  the  construction  and 
equipment  of  their  roads,  and  may  issue  their  corporate  bonds  in  sums  not  less 
than  five  hundred  dollars — ^secured  by  said  mortgages  or  deedn  of  trust — payable  to 
bearer  or  otherwise,  and,  if  payable  to  bearer,  negotiable  by  delivery,  bearing  inter- 
est at  a  rate  not  to  exceed  ten  per  cent  per  annum,  and  convertible  into  stock,  or  not,, 
as  shall  be  plainly  expressed  on  the  face  of  each  and  every  bond  so  issued  by  said 
company,  and  may  sell  them  at  such  rates  or  prices  as  they  may  deem  proper;  and 
if  said  bonds  should  be  sold  below  their  nominal  or  par  value,  they  shall  be  valid 
and  binding  upon  the  company,  and  no  plea  of  usury  shall  be  put  in  or  allowed  by 
said  company  upon  any  suit  or  proceedings  upon  the  same.  The  principal  and 
interest  on  said  bonds,  or  either  of  them,  may,  be  made  payable  within  or  without 
this  territory. 

610.  Such  company  shall  have  power  to  borrow  money  on  the  credit  of 
the  corporation,  and  may  execute  bonds  or  promissory  notes  therefor,  and  to  secure 
the  payment  thereof  may  pledge  the  property  and  income  of  such  company. 

Sees.  611  to  613  formed  sees.  118  to  120,  ch.  25,  R.  S.  1866,  p.  230. 

611.  Any  mortgage  or  deed  of  trust  made  upon  the  lands,  roads,  or  other 
property  of  any  railroad  company  shall  bind  and  be  a  valid  lien  upon  all  the  prop- 
erty mentioned  in  such  deed  or  mortgage,  including  rolling  stock;  and  the  pur- 
chaser under  foreclosure  of  mortgage  or  trust  deed  shall  have  and  enjoy  all  the 
rights  of  a  purchaser  on  execution  sale;  Provided,  That  nothing  in  this  subdivision 
shall  be  so  construed  as  in  any  manner  to  interfere  with,  change,  or  modify  the 
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rights  of  this  state,  or  of  the  United  States,  to  any  lands  granted  by  congress  to  this 
state  or  to  said  companies,  or  to  transfer  any  right  in  said  lands,  otherwise  than  as 
subject  to  all  the  conditions  imposed  by  the  grant  made  by  the  United  States. 

612.  Said  mortgages  or  deeds  of  trust  may,  by  their  terms,  include  and 
cover  not  only  the  property  of  the  companies  making  them  at  the  time  of  their 
date,  but  property  both  real  and  personal  which  may  thereafter  be  acquired  by 
them,  together  with  all  the  material  and  property  necessary  for  the  use  and  opera- 
tion of  said  road,  and  shall  be  as  valid  and  effectual  as  if  the  property  were  in  pos- 
session at  the  time  of  the  execution  thereof. 

613.  Said  mortgages  or  deeds  of  trust  shall  be  recorded  in  the  office  of  the 
register  of  deeds  of  each  organized  county  through  which  said  road  mortgaged  or 
deeded  may  run  in  this  state,  or  wherever  it  may  hold  lands  included  in  said  mort- 
gages or  deeds  of  trust,  and  shall  be  notice  to  all  the  world  of  the  rights  of  all 
parties  under  the  same ;  and  for  this  purpose,  and  to  secure  the  rights  of  mortgagees 
or  parties  interested  under  deeds  of  trust  so  executed  and  recorded,  the  rolling  stock, 
personal  property,  and  material  necessary  for  operating  the  road  of  said  company, 
belonging  to  said  road,  and  appertaining  thereto,  shall  be  deemed  a  part  of  the 
road,  and  said  mortgages  and  deeds  so  recorded  shall  have  the  same  effect,  both  as 
to  notice  and  otherwise,  as  to  the  real  estate  covered  by  them. 

Amended  1887,  p.  376. 

Sec.  614.  '^Ad  act  to  prevent  railroad  corporatioDS  to  impose  apon  the  people  by  bogus 
surveys  in  counties  or  precincts  where  they  are  asked  to  vote  bonds  or  other  valnables  in  aid  of 
finch  railroad  corporations. ''    1879,  p.  151.  '  In  force  Jnne  1. 

614.'  No  proposition  shall  be  submitted  to  the  electors  of  any  county  in 
this  state  for  donations  of  bonds  or  any  other  valuables,  to  any  railroad  corporation, 
unless  said  railroad  corporation,  through  its  authorized  and  responsible  agent,  files 
for  record  in  the  county  clerk's  office,  where  such  donations  of  bonds  or  any  other 
.  valuables  are  to  be  voted  upon,  a  plat  of  the  survey  showing  their  exact  line 
of  route  through  said  county,  within  at  least  two  weeks  previous  to  such  an 
election  ;  and  no  bonds,  and  so  forth,  shall  be  valid  in  case  they  are  voted  unless 
said  railroad  corporation  build  their  line  of  road  within  forty  rods  of  their  survey 
as  filed  iu  the  county  clerk's  office. 

Sees.  615  and  616.  ^'An  act  to  compel  railroads  to  name  their  stations  the  same  as  the  city 
•or  village  in  which  located,  and  to  fix  a  penalty  for  a  failure  so  to  do.''  1891,  p.  221.    In  force  Ang.  1. 

615.  All  railroad  companies  operating  lines  of  railway  in  this  state  shall,  on  a 
petition  signed  by  a  majority  of  the  legal  voters  of  such  city  or  village  to  the  rail- 
road company,  call  any  station  located  in  any  city  or  village  the  same  as  the 
-corporate  name  of  saia  city  or  village,  and  the  name  thereof  shall  be  prominently 
•exposed  to  public  view. 

616.  Any  railroad  company  falling  tO  comply  with  the  provisions  of  this 

act  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  in 

a  sum  not  less  than  one  hundred  ($100)  dollars  nor  more  than  five  hundred  ($500) 

■dollars. 

Secj.  617  to  621.  "An  act  authorizing  the  incorporation  of  union  depot  companies." 
1887,  p.  342.    In  force  April  4. 

617.  Any  number  of  persons,  not  less  than  five^  may  associate  themselves 
together  and  become  incorporated  for  the  purpose  of  constructing,  maintaining,  and 
operating  union  freight  and  passenger  depots,  and  the  tracks,  structures,  appliances, 
and  appurtenances  incident  and  necessary  to  the  use  of  the  same,  in  like  manner 
and  by  like  proceedings  as  are  now  provided  in  chapter  16  of  the  Revised  Stat- 
utes of  1885  [ch.  9,  Corporations],  for  the  organization  of  railway  companies^  in- 
-cludiug  the  exei'cise  of  the  power  of  eminent  domain. 
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618.  Sudi  union  depot  companies  shall  be  authorized  and  empowered  to  lo- 
cate, establish,  construct,  furnish,  maintain,  operate,  and  enjoy  union  freight  and  pas- 
senger railway  depots  at  such  points  as  may  be  determined  upon,  with  such  tracks, 
side  tracks,  turn-outs,  switches,  ofiBces,  and  structures  as  may  be  deemed  necessary ; 
and  shall  t^ve  power  to  acquire,  take,  and  hold  all  real,  personal,  and  mixed  prop- 
erty necessary  or  convenient  for  the  execution  of  the  powers  herein  granted,  and 
the  accomplishment  of  the  objects  and  purposes  of  this  act. 

619.  Every  union  depot  company  shall  have  power  and  is  hereby  authorized  to 
mortgage  or  execute  deeds  of  trust  of  the  whole  or  any  part  of  its  property  and 
iranchises,  including  all  lands  owned  or  to  be  acquired  by  said  company,  to  secure 
money  borrowed  by  it  for  the  construction  and  equipment  of  such  union  depots  and 
appurtenances ;  and  may  issue  its  corporate  bonds  in  sums  of  not  less  than  one 
thousand  (|1, 000)  dollars  each,  secured  by  said  mortgages  or  deeds  of  trust,  payable 
to  bearer  or  otherwise ;  and,  if  payable  to  bearer,  n^otiable  by  delivery,  and  bear- 
ing interest  at  a  rate  not  to  exceed  seven  per  centum  per  annum,  and  convertible 
into  stock,  or  not,  as  shall  be  expressed  on  the  face  of  each  and  every  bond  so  issued 
by  said  company;  and  may  sell  such  bonds  at  such  rates  or  prices  as  they  may  deem, 
proper ;  and  if  said  bonds  shall  be  sold  below  the  nominal  or  par  value,  they  shall 
be  binding  upon  said  company,  and  no  plea  of  usury  shall  be  put  in  or  allowed  by 
said  company  upon  any  suit  or  proceedings  upon  the  same.  The  principal  and 
interest  on  said  bonds,  or  either  of  them,  may  be  made  payable  within  or  without 
the  state ;  and  such  bonds  may  be  issued  to  the  amount  deemed  necessary  by  the 
board  of  directors  of  said  company,  for  the  construction  and  completion  of  said 
union  depot  and  appurtenances. 

620.  Any  mortgage  or  deed  of  trust  made  upon  the  real  or  personal  prop- 
erty of  such  union  depot;  company  shall  bind  and  be  a  valid  lien  upon  all  the 
property  mentioned  in  such  deed  or  mortgage,  and  the  purchase  [r]  under  fore- 
closure of  said  mortgage  or  deed  of  trust  shall  have  and  enjoy  all  the  rights  of  a 
purchaser  on  execution  sale. 

621.  Said  mortgages  or  deeds  of  trust  may  by  their  terms  include  and  cover 
not  only  the  property  of  the  companies  making  them  at  the  time  of  their  date,  but 
property  both  real  and  personal  which  may  thereafter  be  acquired  by  tbem^ 
together  with  all  the  material  and  property  necessary  for  the  use  and  operation  of 
said  union  depots,  and  shall  be  as  valid  and  effectual  as  if  the  property  were  in 
possession  at  the  time  of  the  execution  thereof. 

VIII.   STREET  RAILWAYS. 

Sees.  622  to  626.  "An  act  to  provide  for  the  iDcorporation  of  street  railroad  companies 
within  the  cities  of  this  state.''     IS*??,  p.  135.     In  force  Jane  1. 

622.  Any  number  of  persons  may  be  associated  and  incorporated  under  the 
general  laws  of  this  state  providing  for  the  creation  of  corporations  for  the  purpose  of 
constructing  and  operating  a  street  railroad  within  any  of  the  cities  of  this  state, 
upon  procuring  the  consent  of  a  majority  of  the  electors  of  any  such  city  as  herein- 
after provided. 

623.  Every  such  corporation,  previous  to  the  commencement  of  any  business, 
except  its  own  organization,  must  adopt  articles  of  incorporation  and  have  them 
recorded  in  the  office  of  the  county  clerk  of  the  county  in  which  the  city  within 
wliich  it  is  proposed  to  construct  and  operate  such  street  railroad  is  situated,  and 
must  procure  the  consent  of  a  majority  of  the  electors  of  such  city  as  herein 
provided. 

624.  The  articles  of  incorporation  must  fix  the  termini  of  such  street  rail- 
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road,  and  state  the  street  or  streets  through  which  it  is  proposed  to  construct  and 
operate  the  same. 

625.  The  question  of  the  consent  of  a  majority  of  the  electors  of  any  such 
^city  to  the  constructing  and  operating  of  any  such  street  railroad  shall  be  determined 

by  submitting  the  question  to  the  electors  of  such  city  at  an  election  to  be  held  for 
that  purpose,  and  of  which  election  it  shall  be  the  duty  of  the  mayor  of  any  such 
city,  upon  the  request  of  the  common  council  of  said  city,  to  give  at  least  ten  days' 
notice  by  publishing  a  notice  in  some  newspaper  published  in  such  city,  which  no- 
tice shall  state  the  termini  of  such  proposed  street  railroad  and  the  street  or  streets 
through  which  it  is  proposed  to  construct  and  operate  the  same,  the  form  in  which 
the  question  shall  be  taken,  and  the  time  when  such  election  will  be  held. 

626.  Every  such  election  shall  be  held  at  the  time  designated  in  the  notice^ 
and  shall  be  held  in  the  same  n^anncr  and  at  the  same  places  as  the  general  city 
elections,  and  the  returns  shall  be  canvassed  by  the  council  of.  such  city  at  its  next 
meeting  after  any  such  election  and  the  result  declared,  and  if  a  majority  of  the 
votes  cast  at  such  election  shall  be  in  favor  of  the  constructing  and  operating  such 
proposed  street  railroad,  the  council  shall  cause  the  city  clerk  to  make  out  a  certifi- 
cate of  the  result,  stating  that'the  consent  of  a  majority  of  the  electors  of  such  city  has 
been  given  to  the  constructing  and  operating  of  such  street  railroad,  and  deliver  the 
same  to  the  chief  ofiBcer  of  such  street  railroad  company,  who  shall  cause  the  same 
to  be  recorded  in  the  office  of  the  county  clerk  where  the  articles  of  association  of 
such  street  railroad  company  are  recorded,  and  in  the  same  book,  and  such  certificate 
shall  be  prima  facie  evidence  of  the  facts  therein  stated ;  and,  thereupon,  such  street 
railroad  company  shall  be  authorized  to  proceed  and  construct  and  operate  such 
street  railroad,  as  described  in  its  articles  oi  association,  or  any  portion  thereof,  sab- 
ject  to  such  rules  and  regulations  as  may  be  established  by  oniinances  of  such  ciiy. 

Sees.  627  to  633.  *'An  act  to  enable  street  railways  to  tmite  their  roads  by  consolidatioii, 
purchase,  sale,  bj  sabscription  to  or  purchase  of  capital  stock,  and  to  mortgage  their  railroads  and 
property  for  tae  coEstrnction,  eqaipment,  and  extension  of  their  roads."  1889,  p.  398.  In  force 
February  12. 

627.  Any  street  railway  company  existing  in  pursuance  of  law  in  this  state 
or  which  may  be  hereafter  created  and  organized  therein^  any  portion  of  whose 
road  has  been  located  and  constructed  so  as  to  form  with  the  road  of  any  other 
street  railway  company  existing,  created,  and  organized  as  aforesaid,  connected  or 
continuous  lines  and  routes  of  travel  or  transportation,  is  hereby  authorized  to  con* 
SOlidate  its  railway  property  and  appurtenances  with  such  other  street  railway  aud 
its  property  and  appurtenances  into  a  single  corporation ;  Provided^  That  any  such 

*  consolidation  or  transfer  of  the  property,  rights,  powers,  and  franchises  of  any  such 
company  shall  not  in  any  manner  impair  or  affect  any  existing  right  of  reversioo 
under  which  any  of  said  companies  now  chartered  or  organized  may  exist,  in  the  man- 
ner following:  The  board  of  directors  of  said  two  or  more  corporations  may  enter 
into  an  agreement,  under  the  corporate  seals  of  each,  for  the  consolidation  of  said 
tw«  or  more  corporations,  prescribing  the  terms  and  conditions  thereof,  the  mode 
of  carrying  the  same  into  effect,  the  name  of  the  new  corporation,  the  number  of 
the  directors  thereof,  which  shall  not  be  less  than  seven  (7)  nor  more  than  eleven 
(11),  the  time  and  place  of  holding  the  first  election  of  directors,  the  number  of 
shares  of  stock  in  the  new  corporation,  the  amount  of  each  share,  the  manner  of 
converting  the  shares  of  corporate  stock  in  each  of  said  two  or  more  corporations 
into  shares  in  such  new  corporation,  the  manner  of  compensating  stockholders  in 
each  of  said  two  or  more  corporations,  who  refuse  to  convert  their  stock  into  the 
stock  of  such  new  corporation,  with  such  other  details  as  they  shall  deem  necessary 
to  perfect  such  consolidation  of  said  corporations,  and  such  resulting  consolidated 
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corporation  shall  by  operation  of  law  succeed  to  and  hold  in  perpetuity  all  the  prop- 
erty, rights,  powers,  and  franchises  converted  upon  said  constituent  companies,  and 
shall  assume  and  perform  all  the  public  obligations,  duties,  agreements,  and  re- 
quirements as  common  carriers  imposed  upon  said  constituent  companies. 

628.  Upon  making  the  agreement  mentioned  in  the  preceding  section  in  the 
maoner  required  therein,  and  filing  a  duplicate  thereof  in  the  office  of  the  secre- 
tary of  state  and  county  clerk  of  the  county  in  which  the  corporation  exists,  ac- 
oompanied  by  the  consent  in  writing  of  the  owners  of  two-third  (§)  of  the  capital 
stock  of  each  of  said  constituent  companies,  and  consent  being  duly  acknowledged 
by  a  notary  public  under  his  seal  of  office  in  like  manner  as  is  prescribed  for  the 
acknowledgment  of  deeds,  the  said  two  or  more  corporations  shall  be  merged  in 
the  new  corporation  provided  for  in  such  agreement,  to  be  known  by  the  corporate 
name  therein  mentioned,  and  the  details  of  such  agreement  shall  be  carried  into 
effect  as  provided  therein. 

629.  Upon  the  election  of  the  first  board  of  directors  of  the  corporation  created 
by  the  agreement  in  the  preceding  sections  mentioned,  all  and  singular  the  rights 
aad  franchises  of  each  and  all  of  said  two  or  more  corporations,  parties  to  such 
agreement,  and  all  and  singular  the  rights  and  interest  in  and  to  every  species  of 
property,  real,  personal,  and  mixed,  and  things  in  connection,  shall  be  deemed  to  he 
transferred  to  and  vested  in  such  new  corporation  without  any  other  deed  or 
transfer,  and  such  new  corporation  shall  hold  and  enjoy  the  same  and  all  other  rights 
of  property  vested  in  the  said  two  or  more  corporations ;  Provided,  That  all  the  rights 
of  creditors  and  all  liens  upon  the  property  of  either  of  said  corporations  shall  be 
and  hereby  are  preserved  unimpaired ;  and  the  respective  corporations  shall  continue 
to  exist  so  &r  as  may  be  necessary  to  enforce  the  same. 

630.  Any  street  railway  company  existing  in  pursuance  of  law  in  this  state 
may,  at  any  time,  by  means  of  subscription  to  the  capital  stock  of  any  other  com- 
pany, or  otherwise,  aid  such  company  in  the  construction  of  its  road  for  the  purpose 
of  forming  a  connection  with  the  line  of  road  owned  by  such  other  company. 

631.  Any  street  railway  company  existing  in  pursuance  of  law  in  this  state 
may  lease  or  purchase  any  part  or  all  of  any  other  street  railway  constructed 
by  any  other  company,  or  may  purchase  the  capital  stock  of  the  same,  or  may  sell  and 
convey  by  d,eed  or  otherwise,  or  may  lease  to  another  street  railway  company,  any 
part  or  all  of  its  own  railway  and  franchises  upon  such  terms  and  conditions  as  may 
be  agreed  upon  between  the  said  companies  respectively,  and  any  two  or  more  street 
railway  companies,  whose  lines  are  so  connected  as  to  form  continuous  routes  of 
travel,  may  perfect  any  arrangement  for  their  common  benefit  to  assist  and  promote 
the  object  for  which  they  were  created. 

632.  Any  street  railway  existing  in  pursuance  of  law  in  this  state  shall  have 
power  and  is  hereby  authorized  to  mortgage  and  execute  deeds  of  trust  upon  its 
railway  and  property,  in  whole  or  in  part,  including  its  real  and  personal  property 
and  franchises,  to  secure  money  borrowed  for  the  construction  and  equipment  of 
their  roads,  and  may  also  issue  their  corporate  bonds  in  sums  not  less  than  one 
thousand  dollars  ($1,000),  to  make  all  of  said  mortgages  or  deeds  of  trust  payable 
to  bearer  or  otherwise,  negotiable  by  delivery,  bearing  interest  at  rates  not  to  exceed 
seven  (7)  per  centum  per  annum,  convertible  into  capital  stock  or  not  at  the  option 
of  the  holder,  and  may  sell  the  same  at  such  rates  and  prices  as  they  may  deem 
proper,  and  if  said  bonds  shall  be  sold  below  their  nominal  par  value  they  shall  be 
valid  and  binding  upon  the  company,  the  principal  and  interest  of  said  bonds,  or 
either  of  tbem,  may  be  made  payable  within  or  without  this  state  at  such  place  as 
may  be  determined  upon  by  said  company. 

14 
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633.  The  word  '^  street  railway,"  as  used  in  the  forgoing  section,  shall  be 
construed  to  embrace  all  street  railroads  built  and  operated  for  the  convenience  of 
passengers  along  the  streets  and  alleys  and  public  thoroughfares  of  cities  in  this 
state.  The  motive  power  by  which  the  same  may  be  operated  shall  be  restricted  to 
horse,  mule,  electric,  or  cable  powers. 

Telegj'apha  and  Telephones. 

Sees.  634  to  646.  '*An  actio  prohibit  extortion  and  discrimination  in  the  transmission  of 
telegraph  dispatches.''     1883,  p.  321.     In  force  Jnly  1. 

634.  That  all  associations,  whether  the  same  shall  have  been  or  may  here- 
after be  organized  or  incorporated  under  the  laws  of  this  state,  or  by  and  under 
authority  of  any  other  state  or  territory,  or  by  authority  of  the  United  States,  whose 
object  and  purpose  is  the  transmission,  collection,  and  distribution  of  dispatches  by 
telegraph,  shall  be  subject  to  the  regulations  and  restrictions  hereinafter  prescribed 
by  this  act. 

635.  Every  telegraph  company  and  every  press  association  or  corporation 
engaged  in  the  transmission,  collection,  distribution,  or  delivery  of  telegraphic  dis- 
patches, either  for  private  use  or  for  publication  in  newspapers,  shall,  within  thirty 
days  after  this  act  goes  into  effect,  file  in  the  office  of  the  secretary  of  state  a  state- 
ment, certified  to  under  oath  by  its  president  and  secretary  or  by  two  of  its  officers, 
embodying  the  following  information,  to-wit:  The  name  of  the  association,  amount 
of  capital  invested,  character  of  its  business,  together  with  a  true  copy  of  its  articles 
of  incorporation  or  articles  of  copartnership,  with  regulations  and  by-laws  then  in 
force. 

636.  It  shall  be  the  duty  of  the  secretary  of  state  to  issue  a  certificate  to 

every  association  or  corporation  that  has  filed  the  statement  required  by  the  second 
section  of  this  act  upon  payment  of  five  ($5)  dollars,  which  certificate  shall  convey 
authority  to  such  association  or  corporation  to  conduct  its  business  within  this  state, 
under  the  restrictions  and  penalties  imposed  herein. 

637.  Every  tel^raph  company,  press  association,  or  corporation  engaged  in 
the  transmission,  collection,  and  delivery  of  telegraphic  dispatches  that  shall  refuse 
or  fail  to  comply  with  the  above  provisions  within  the  time  herein  prescribed, 
shall  forfeit  its  right  to  carry  on  the  collection,  transmission,  and  delivery  of  dis- 
patches for  publication  or  for  private  use,  and  shall  furthermore  forfeit  to  the 
•county  where  such  business  is  carried  on,  for  each  and  every  day  it  so  continues  in 
violation  of  this  act,  the  penal  sum  of  one  thousand  (1,000)  dollars,  to  be  recovered 
in  any  court  of  competent  jurisdiction,  and  it  shall  be  the  duty  of  district  attomejrs 
to  prosecute  such  violations  of  this  act  at  the  expense  of  the  respective  counties 
wherein  said  act  is  violated. 

638.  AH  telegraph  companies  and  associations  operating  telegraph  lines  in 
this  state  shall  transmit  and  forward  all  dispatches  directed  to  newspapers,  or  pri- 
vate individuals,  or  public  officers,  with  impartiality,  in  the  order  in  which  they 
are  received,  and  use  due  diligence  in  their  delivery,  without  discrimination  as  to  any 
person  or  party  to  whom  they  may  be  directed. 

039.  Eveiy  officer  or  employee  of  any  telegraph  company  or  association  engaged 
in  the  transmission  of  dispatches  who  shall  willfully  delay  the  transmission  or  de- 
livery of  any  dispatch,  or  divulge  the  contents  of  any  dispatch  entrusted  to  his  or 
her  care,  to  any  i)erson  except  the  party  entitled  to  receive  the  same,  shall  be  guilty 
<)f  a  misdemeanor,  and  upon  conviction  shall  be  punished  by  fine  of  not  less  than 
fifty  (J50)  nor  more  than  one  hundred  (JlOO)  dollars  for  each  offense,  or  imprison- 
ment of  not  less  than  thirty  days  nor  more  than  three  months  in  the  county  jail,  at 
tiie  discretion  of  the  court. 


Digitized  byVjOOQlC 


Ch.  9.  TELEGRAPHS  AND  TELEPHONES.  211 

640.  It  shall  be  unlawful  for  any  telegraph  company,  its  agents  or  oper- 
ators, to  demand,  charge,  or  receive  from  any  individual,  association,  or  corpora- 
tion a  greater  sum  for  the  transmission  and  delivery  of  any  telegram  or  message 
over  a  given  distance  than  it  demands,  charges,  or  receives  for  the  transmission  and 
delivery  of  any  telegram  or  message  containing  an  equal  number  of  words  over  a 
greater  distance,  providing  that  dispatches  transmitted  during  the  night  and  dis- 
patches  for  publication  in  newspapers  may  be  forwarded  and  delivered  at  reduced 
rates;  such  rates  must,  however,  be  uniform  to  all  patrons  for  the  same  service. 

641.  [Favoritism.] — It  shall  be  unlawful  for  any  telegraph  company,  asso« 
elation,  or  organization  engaged  in  the  business  of  forwarding  dispatches  by  tele- 
graph, to  demand,  collect,  or  receive  from  any  publisher  or  proprietor  of  a  newspaper 
any  greater  sum  for  a  given  service  than  it  demands,  charges,  or  collects  from  the 
publisher  or  proprietor  of  any  other  newspaper  for  a  like  service,  and  the  violation 
of  the  provisions  of  sections  seven  and  eight  of  this  act  by  any  telegraph  company 
or  association  shall  constitute  a  misdemeanor,  and  upon  conviction  said  telegraph 
company  or  association  shall  be  fined  for  each  and  every  ofTentie  in  any  sum  not  less 
than  one  hundred  ($100)  dollars  nor  more  than  one  thousand  ($1,000)  dollars,  with 
costs  of  prosecution,  and  in  addition  thereto  such  telegraph  company  or  association 
shall  be  liable  for  all  damages  sustained  by  the  person  or  parties  in  consequence  of 
such  discrimination. 

642.  Every  telegraph  company  and  every  press  association  engaged  in  the 
transmission,  collection,  distribution,  or  publication  of  dispatches  shall  afford  the 
same  and  equal  fiacilities  to  all  publishers  of  new8pai)ers,  and  furnish  the  dis« 
patches  collected  by  them  for  publication  in  any  given  locality  to  all  newspapers 
there  published  on  the  same  conditions  as  to  payment  and  delivery. 

643.  Any  press  association,  corporation,  or  organization  violating  the 
forcing  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
shall,  for  each  and  every  offense,  be  fined  in  any  sum  not  less  than  one  hundred 
($100)  nor  more  than  one  thousand  ($1,000)  dollars,  and  in  addition  thereto  such 
association  and  the  members  therof  shall  be  jointly  and  severally  liable  for  all  dam- 
ages sustained  by  the  owner  of  any  newspaper  in  consequence  of  such  discrimination. 

644.  If  any  tel^raph  company,  association,  or  organization  engaged  in  the 
transmission  of  tel^raph  dispatches  from  any  place  in  this  state,  or  the  person  hav- 
ing the  control  or  management  thereof,  refose  to  receive  dispatches  from  any 
person,  corporation,  or  any  other  telegraph  company,  or  to  transmit  the  same  with 
fidelity  and  without  unreasonable  delay,  it  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  for  each  and  every  offense  in  the  sum  of  not  less 
than  fifty  ($50)  nor  more  than  one  hundred  ($100)  dollars,  and  in  addition  be  liable 
for  damages  to  the  person  or  corporation  sustaining  a  loss  by  reason  of  such  refusal 
or  failure  to  so  transmit. 

645.  Any  tel^raph  company  engaged  in  the  transmission  of  telegraphic  dis- 
patches is  hereby  declared  to  be  liable  for  the  non-delivery  of  dispatches  en- 
trusted to  its  care,  and  for  all  mistakes  in  transmitting  messages  made  by  any 
person  in  its  employ,  and  for  damages  resulting  from  a  failure  to  perform  any  other 
duty  required  by  law,  and  any  such  telegraph  company  shall  not  be  exempted  from 
any  such  liability  by  reason  of  any  clause,  condition,  or  agreement  contained  in  its 
printed  blanks. 

Thie  requirement  is  reasonable  and  is  binding  on  all  companies  doing  business  in  the  state, 
«Ten  if  the  message  is  to  be  sent  out  of  the  state.     28,  667  (44  N.  W.,  1064). 

646.  In  all  cases  where  application  is  made  to  any  telegraph  company,  or 
the  operator,  agent,  clerk,  or  servant  thereof,  to  send  a  dispatch,  it  shall  be  the 
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duty  of  such  operator,  agent,  or  clerk,  who  may  receive  dispatches  at  that  station^ 
plainly  to  inform  the  applicant,  and  if  required  by  him  to  write  upon  the  dispatch 
that  the  line  is  not  in  working  order,  or  that  the  dispatches  already  on  hand  for 
transmission  will  occupy  the  line,  so  that  the  dispatch  offered  cannot  be  transmitted 
within  the  time  required,  if  the  facts  be  so;  and  for  omitting  so  to  do,  or  for  inten- 
tionally giving  false  information  to  the  applicant  in  relation  to  the  time  withio 
which  the  dispatch  offered  may  be  sent,  such  operator,  agent,  or  clerk,  and  the  com- 
pany by  which  he  is  employed,  shall  incur  a  like  penalty  as  in  section  eleven  of 
this  act  [644J. 

Sees.  647  and(  648.  "An  act  granting  the  right  of  way  to  telegraph  or  telephone  companies 
along  public  highways,  and  providing  for  a  penalty  in  case  ofmalicious  injury  or  interference 
with  the  same."     1887,  p.  634.    In  force  July  1. 

647.  That  any  telegraph  or  telephone  company  incorporated  or  doing  business 
in  this  state  shall  be  and  is  hereby  granted  the  right  of  way  along  any  of  the 
public  roads  of  the  state  for  the  erection  of  poles  and  wires;  Provided^  That 
poles  shall  be  set  at  least  six  feet  within  the  boundary  line  of  said  roadway  and  not 
placed. so  as  to  interfere  with  road  crossings;  Provided^  That  said  wires  shall  be 
placed  at  the  height  of  not  less  than  twenty  feet  above  all  road  crossings. 

648.  Any  person  or  persons  who  shall  break,  injure,  destroy,  or  otherwise 
interfere  with  the  poles,  wires,  or  fixtures  of  any  telegraph  or  telephone  company 
in  this  state  shall  be  subject  to  action  and  penalty  prescribed  in  section  98^  chapter 
13|  Criminal  Code. 

Telephone  companies  are  public  servants  and  mnst  treat  all  alike.     17, 126  (22  N.  W.,  237)» 

Misoellaneovs  Corporations. 

BRIDGE  COMPANIES. 
Sees.  649  to  656  formed  sees.  29  to  36,  ch.  25,  B.  S.  1866,  p.  200. 

649.  Whenever  any  number  of  persons,  not  less  than  five,  associate  themselves 
together  for  the  purpose  of  constructing  a  bridf^^  over  any  of  the  streams  of  water 
in  this  state,  they  shall,  under  their  hands  and  seals,  make  a  certificate,  specifying 
the  amount  of  capital  stock  necessary,  the  amount  of  each  share,  the  place  where 
such  bridge  is  to  be  built,  and  on  what  stream;  and  said  certificate  shall  be  acknowl- 
edged, certified  and  forwarded  to  the  secretary  of  state,  and  by  him  recorded  and 
copied ;  and  when  so  incorporated,  they  are  hereby  authorized  to  carry  on  the  op- 
erations named  in  said  certificate  of  incorporation,  and  by  the  name  and  style  pro- 
vided in  such  certificates  nhall  be  deemed  a  body  corporate  with  succession,  and 
they  and  their  associates,  successors,  and  assigns  shall  have  the  same  general  corpo- 
rate powers  and  be  subject  to  all  restrictions  hereafter  provided;  but  in  all  cases  the 
banks  on  both  sides  of  the  stream  where  the  said  bridge  is  to  be  erected  shall  be 
owned  by  said  company,  or  they  shall  obtain  in  writing  the  consent  of  the  owner  or 
owners  of  the  banks  where  the  said  bridge  is  to  be  erected  to  erect  the  said  bridge 
as  aforesaid,  unless  the  said  banks  at  such  point  shall  be  in  a  public  highway. 

Proposition  to  vote  bonds  containing  provision  for  collecting  tolls  from  persons  crossing  the 
bridge  not  void,  especially  after  bonds  negotiated.    ^,  52. 

650.  The  corporators  herein  named  shall  open  the  books  of  said  company  for 
subscription  to  the  capital  stock  of  said  bridge,  and  so  soon  thereafter  as  ten 
per  cent  of  the  capital  shall  be  subscribed,  they  shall  call  a  meeting  of  the 
persons  who  have  subscribed  stock  as  aforesaid,  and  shall  then  and  there  proceed 
to  elect  five  directors,  who  shall  be  stockholders  in  said  company,  who  shall  hold 
their  offices  as  such  directors  for  one  year  from  and  after  said  election,  and  until  their 
successors  are  elected  and  qualified,  one  of  whom  shall  be  president,  one  treasurer^ 
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and  one  secretary,  to  be  named  on  the  tickets  when  voted  for  by  the  stockholders  as 
aforesaid  ;  each  stockholder  shall  be  entitled  to  one  vote  for  each  and  every  share  of 
stock  he  may  own;  and  after  the  first  election  no  stockholder  shall  be  entitled  to  a 
greater  number  of  votes  than  the  number  of  shares  he  may  have  paid  into  the  said 
company. 

651.  The  treasurer  of  said  company,  before  entering  upon  his  duties  of  office, 
shall  enter  into  a  bond,  with  good  and  sufficient  security,  to  be  approved  by  said 
board  of  directors,  payable  to  the  said  company,  conditioned  for  the  faithful  perform- 
ance of  all  and  singular  the  duties  of  his  said  office,  and  that  he  will  well  and  trulv 
account  for  and  pay  over  to  the  said  company  all  moneys  and  property  that  shall, 
from  time  to  time,  come  into  his  hands  by  virtue  of  his  said  office,  and  that  he  will 
use  doe  and  proper  diligence  to  collect  all  moneys  and  demands  that  from  time  to 
time  shall  be  due  and  owing  to  the  said  company,  which  it  shall  be  his  duty  by  law 
to  collect. 

652.  The  president  shall  preside  at  all  meetings  when  present  and  not  other- 
wise incapacitated,  in  which  case,  or  in  case  of  his  absence,  the  board  of  directors 
shall  choose  a  president  from  among  their  number,  who  shall  perform  the  duties  of 
the  president  at  such  meeting,  and  perform  such  duties  as  may  from  time  to  time  be 
pointed  out  by  the  by-laws  and  rules  of  said  company. 

663.  The  secretary  shall  keep  a  record  of  all  meetings  of  the  board  of  di« 
rectors  and  other  proceedings  of  said  company  not  required  to  be  performed  by  any 
other  officers  of  the  said  board  of  directors,  and  perform  such  other  and  further 
duties  as  may  be  assigned  him  from  time  to  time  by  the  rules  and  by-laws  of  the 
said  company. 

654.  The  said  company  shall  have  power,  from  time  to  time,  at  any  regular 
meeting  of  the  board  of  directors,  to  make,  alter,  and  change  such  by-laws  and 
roles  for  the  government  of  the  said  company. 

655.  The  company,  previous  to  receiving  any  tolls  upon  said  bridge,  shall  set 
np  and  keep  in  a  conspicuous  place  a  board  on  said  bridge,  on  which  shall  be  writ- 
ten, painted,  or  printed,  in  a  plain  and  l^ible  manner,  the  rates  of  toll,  which  rates 
of  toll  shall  have  been  prescribed  by  the  district  court  of  the  proper  county;  and  if 
any  company  shall  demand  oi*  receive  any  greater  rates  of  toll  than  the  rate  pre* 
scribed  by  said  court,  they  shall  be  subject  to  a  fine  of  ten  dollars  for  each  offi^nse. 

656.  The  compensation  of  the  president  and  other  officers  of  such  company 
shall  be  regulated  and  fixed  by  the  rules  and  by-laws  of  such  company  from  time  to 
time. 

SecB.  657  to  660.  "An  act  to  enable  associations  of  persons  to  become  bodies  corporate  for 
the  purpose  of  acquiring  and  holding  title  to  real  estate,  issuing  and  negotiating  bonds  thereon, 
and  borrowing  money  for  the  use  of  the  members  of  said  corporation."  1891,  p.  217.  In  force 
August  1 . 

657.  That  any  number  of  persons,  not  exceeding  twenty,  may  associate  them- 
salves  together  and  become  a  corporation  as  provided  in  chapter  (16)  of  the  Com- 
piled Statutes  of  Nebraska  for  1887,  commencing  at  section  (128)  of  said  chapter, 
entitled  Corporations  [336],  for  the  purpose  of  acquiring  and  holding  real  estate, 
issuing  and  negotiating  bonds  thereon  and  borrowing  money  for  the  use  of  the 
members  of  said  corporation ;  Provided^  That  no  person  shall  become  a  member  of 
said  corporation  unless  such  person  shall  be  the  owner  in  his  own  right  in  fee  simple 
of  at  least  forty  (40)  acres  of  land  situated  in  the  county  in  which  such  corporation 
may  be  formed;  Provided  further  ^  That  the  bonds  so  issued  shall  not  bear  a  greater 
rate  of  interest  than  seven  per  cent  per  annum. 

658.  Each  member  of  such  corporation  shall  convey  to  said  corporation  by 
good  and  sufficient  warranty  deed  clear  of  all  incumbrance  at  least  forty  (40)  acres 
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of  land  situated  in  the  county  in  which  such  corporation  may  be  formed,  and  that 
the  land  so  conveyed  shall  constitute  the  capital  stock  of  said  corporation. 

659.  That  each  member  of  said  corporation  in  consideration  of  the  land  so 
conveyed  by  such  member  shall  receive  paid  up  shares  of  stock  of  said  corpora- 
tion to  the  value  of  the  land  so  conveyed,  and  the  value  of  such  land  shall  be  ascer- 
tained by  the  appraisement  of  disinterested  appraisers,  said  appraisers  to  be 
appointed  and  the  appraisement  conducted  in  such  manner  as  may  be  provided  by 
the  constitution  and  by-laws  of  such  corporation. 

660.  Such  corporation  shall  be  empowered  and  authorized  to  levy,  assess  and 
collect  from  its  respective  members  such  sums  of  money  as  may  be  deemed  neces- 
sary to  pay  the  interest  that  may  accrue  on  the  bonds  so  issued  and  money  so  bor- 
rowed and  to  enforce  the  collection  and  payment  of  the  same  by  such  laws  as  they 
may  adopt;  Provided^  That  no  person  shall. hold  more  than  ten  (10)  shares  in  his 
own  right,  such  shares  not  to  exceed  two  hundred  ($200)  dollars  each. 

III.  CORPORATIONS  NOT  FOR  PECUNIARY  PROFIT. 
Chantable  and  Fratetmal  Societies. 

Sees.  6G1  to  666.  **An  act  for  the  incorporation  of  charitable  societies.**  In  force 
February  25,  1873.    G.  S..  209. 

661.  That  three  or  more  persons  who  may  desire  to  become  incorporated  for  any 
charitable  purpose  may  execute  under  their  hands,  an<l  acknowledge  before  some 
person  within  the  state  authorized  to  take  the  acknowledgment  of  deeds,  one  or 
more  duplicate  articles  of  a^eement  as  hereinafter  specified,  one  copy  whereof 
shall  be  filed  and  recorded  in  the  office  of  the  secretary  of  state.  And  a  record 
shall  be  made  of  such  articles  or  of  a  certified  copy  thereof  in  the  clerk's  office  of 
the  county  or  counties  in  this  state  in  which  the  office  of  such  association  tor  the 
transaction  of  business  may  be  located ;  and  upon  the  execution  and  acknowledg- 
ment of  such  articles,  the  signers  thereof,  and  those  who  may  hereafter  become 
associated  with  them,  shall  become  a  body  politic  and  corporate,  for  the  purposcB 
set  forth  in  said  articles.  Charitable  societies  within  the  meaning  of  this  act  shall 
be  construed  to  include  only  societies  intended  to  assist  those  sufieriii^  from  any  dis- 
ease, infirmity,  or  necessity;  Provided,  however ,  That  no  person  shall,  by  reason  of 
meml)ership  in  any  such  society,  become  entitled  thereby  to  any  special  dividend  or 
benefit  of  the  funds  thereof,  depending  on  such  membership. 

662.  The  articles  of  association  shall  contain :  First — ^The  names  oi^  the 
persons  associating  in  the  first  instance  and  their  places  of  residence.  Second — The 
name  of  such  corporation  and  the  place  where  its  officer  for  the  transaction  of  business 
is  located,  and  the  period  for  which  it  is  inoDrporated,  not  exceeding  thirty  years. 
Third — The  object  for  which  it  was  organized,  which  shall  be  stated  with  conven- 
ient certainty  and  expressly.  Fourth — The  number  of  its  trustees  and  regular  of- 
ficers, and  the  time  and  place  of  holding  its  annual  meeting.  Fijth — The  terms 
and  conditions  of  membership. 

663.  The  affairs  of  such  corporations  shall  be  managed  by  not  less  than  five 
nor  more  than  twenty  trustees^  to  be  chosen  by  the  members  thereof,  and  to  hold 
office  for  one  year  and  until  their  successors  be  chosen.  And  the  regular  officers 
thereof,  except  the  treasurer  and  secretary,  shall  be  chosen  from  such  trustees.  The 
officers  may  be  chosen  by  the  trustees  or  by  the  members  of  such  corporation,  as  the 
articles  shall  prescribe.  The  by-laws  of  such  corporation  shall  be  adopted  by  the 
trustees,  who  may  change  them  at  their  pleasure.  All  such  trustees  shall  be  citizens 
of  the  United  States  and  residents  of  the  state  of  Nebraska.  A  majority  of  the 
trustees  shall  be  a  quorum  to  transact  business. 
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664.  No  such  oorporatiod  shall  have  power  to  take  or  hold  any  real  estate^ 
except  SQch  as  may  be  necessary  for  any  hospital  or  asylum  under  its  control,  or  for 
the  transaction  of  its  business,  for  a  longer  period  than  ten  years. 

665.  All  the  ftmds  received  by  any  such  corporation  shall  be  used  in  the  first 
instance,  or  shall  be  invested,  and  the  income  thereof  used  (after  paying  the 
necessary  expenses)  for  the  exclusive  purpose  set  forth  in  the  articles  of  association, 
and  no  portion  thereof  shall  be  used  for  any  such  purpose  except  within  this  st^te, 
and  no  portion  of  the  funds  of  any  such  corporation  shall  be  used  or  contributed 
towards  the  erection,  completion,  or  furnishing  of  any  building  not  owned  or  used 
by  such  corporation.  Such  corporation  may  take,  by  gift,  purchase,  or  devise,  prop- 
erty to  an  amount  not  exceeding  one  hundred  thousand  dollars,  and  it  shall  be  law- 
ful to  invest  the  same  upon  mortgage,  or  in  or  by  loan  on  railroad  stocks  or  bonds, 
or  any  city,  county,  state,  or  government  securities;  but  no  loan  shall  be  made  to 
any  trustee  or  officer  of  such  corporation ;  Provided,  That  any  such  corpo^^ation 
may,  in  its  articles  of  agreement,  specify  the  kind  of  securities  in  which  its  funds 
shall  be  invested,  and  that  no  part  of  its  funds  shall  be  invested  in  any  other  secu- 
rities than  those  named  in  its  articles,  or  where  the  securities  shall  not  be  specified  in 
the  articles  of  agreement,  then  such  funds  shall  only  be  invested  in  such  securities 
as  are  specified  in  this  act 

666.  Any  corporation  formed  under  this  act  shall,  whenever  required  bv  tlrt> 
attorney  general,  or  by  the  legislature,  report  a  full  statement  01  its  affairs 
ander  the  oath  of  at  least  two  of  its  trustees,  and  for  any  neglect  to  furnish  iruch 
report  when  required,  all  of  the  trustees  so  neglecting  shall  be  liable  to  a  penalty  of 
fifty  dollars  each,  to  be  recovered  by  action  of  debt  in  the  name  of  the  people  of 
Nebraska. 

Sees.  (i67  and  66S.  '*An  act  incorporating  sobordinate  lodges  of  MasoDS,  Odd  Fellows,  and 
Good  Templars."    1869,  p.  64.     In  force  February  4. 

667.  All  organizations  known  as  subordinate  lodges  of  the  Ancient  Free  and 
Accepted  Masons,  all  organizations  known  as  subordinate  lodges  of  the  Independ- 
ent Order  of  Odd  Fellows,  and  Farmers'  Alliance  and  Knights  of  Labor,  and  also 
the  organization  known  as  the  erand  lodge  Knights  of  Pythias  of  Nebraska,  to- 
gether with  such  subordinate  lodges  of  said  Grand  Lodge  Knights  of  Pythias  of 
Nebraska  within  this  state  as  have  been,  or  may  hereafter  be,  established,  and  char- 
tered by  said  grand  lodge,  all  organizations  known  as  the  subordinate  granges  to  the 
Nebraska  state  grange,  all  organizations  known  as  Good  Templars,  which  have  been, 
or  may  hereafter  be  regularly  chartered  by  the  respective  grand  lodges  or  bodies  of 
the  several  orders  or  organizations  in  the  state  of  Nebraska,  and  also  the  organiza- 
tion known  as  the  Grand  Army  of  the  Republic,  department  of  Nebraska,  together 
with  such  posts  of  said  Grand  Army  of  the  Republic  within  this  state  as  have  been, 
or  may  hereafter  be,  established  and  chartered  by  said  department,  and  all  organi- 
zations known  as  subordinate  lodges  of  the  order  of  Bohemian  Benevolent  Soci- 
ety C.  S.  P.  8.,  and  the  Bohemian  Roman  Catholic  Benevolent  Society  C.  R. 
K.  P.  J,  of  Nebraska,  and  the  auxiliary  societies  of  the  Woman's  Christian  Tem- 
perance Union,  the  Brotherhood  of  St.  Andrews,  as  have  been  or  may  hereafter  be 
established,  be  and  they  are  hereby  incorporated,  and  shall  be  hereafter  entitled  to 
all  the  privileges  and  rights  incident  to  bodies  corporate,  so  long  as  they  retain 
their  respective  oi^nizations  and  charters  aforesaid. 

Amended  and  oUier  societies  added  1885,  p.  203;  1889,  p.  403  ;  1891,  p.  218. 

668.'  All  subordinate  lodges  of  Masons,  Odd  Fellows,  Knights  of  Pythias, 
Good  Templars,  and  all  suborainate  granges,  the  Farmers'  Aliiance,  and  Knights 
of  Labor,  all  posts  of  the  Grand  Army  of  the  Republic,  and  Bohemian  Benevolent 
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Association  C.  S.  P.  S.,  the  Bohemian  Roman  Catholic  Benevolent  Society  C.  R,  K. 
P.  J.,  and  Woman's  Christian  Temperance  Union,  the  Brotherhood  of  St.  Andrews, 
shall  be  known  by  the  name  and  title  designated  in  their  several  respective  char- 
ters, as  issued  by  the  said  grand  lodges,  department,  or  organization,  by  which  name 
they  shall  be'capable  of  suing  and  being  sued,  pleading  and  being  impleaded,  in 
the  several  c6urts  of  this  state  the  same  as  natural  persons,  and  shall  have  power 
to  hold  and  convey  real  estate  and  personal  property^  and  do  all  things  usually  done 
by  corporations. 

Amended  1885,  p.  204;  1889,  p.  404;  1891,  p.  2ia 

669.  Nothing  herein  contained  shall  be  so  construed  as  to  affect  the  incorpo- 
ration of  lodges  or  other  organizations  heretofore  incorporated  by  act  of  the  l^is- 
lature. 

This  section  added  1885,  p.  204. 

Edxioational  Inaiitutions. 
Sees.  670  to  683  formed  sees.  15  to  28,  ch.  25,  R.  S.  1866. 

670.  Any  number  of  persons,  not  less  than  five,  desiring  to  establish  a  oolite, 
university,  normal  school,  or  other  institution  for  the  purpose  of  promoting  edu- 
cation, religion,  morality,  agriculture,  or  the  fine  arts,  may,  by  complying  with  the 
provisions  of  this  subdivision,  become  a  body  corporate  and  politic  with  per- 
petual succession,  and  may  assume  a  corporate  name  by  which  they  may  sue  and  be 
sued,  plead  and  be  impleaded  in  all  courts  of  law  and  equity ;  may  have  a  corporate, 
seal,  and  the  same  alter  and  break  at  pleasure;  may  hold  all  kinds  of  estate,  real 
personal,  or  mixed,  which  they  may  acquire  by  purchase,  donation,  devise,  or  other- 
wise, necessary  to  accomplish  the  objects  of  the  incorporation,  and  the  same  to  dis- 
pose of  and  convey  at  pleasure. 

671.  To  ascertain  the  property  and  value  thereof  of  any  institution  desirous 
of  becoming  a  body  corporate,  under  the  provisions  of  this  subdivision,  it  shall  be 
the  duty  of  the  probate  judge  of  any  county  of  this  state,  on  application,  in  writing, 
of  any  number  of  persons  not  less  than  five,  of  whom  not  less  than  five  shall  be 
resident  freeholders  of  the  county  where  such  application  is  made,  or  where  such 
institution  is  or  is  intended  to  be  located,  setting  forth  the  objects  for  which  they 
desire  to  become  incorporated,  to  select  three  disinterested  freeholders  of  the  county, 
and  voters  therein,  as  appraisers,  who  shall  first  take  an  oath  for  the  faithful  dis- 
charge of  their  duties,  before  some  competent  officer,  and  such  appraisers  shall  then 
proceed  to  make  a  schedule,  and  upon  actual  view  to  appraise  the  true  value,  in 
money,  of  all  such  goods,  chattels,  lands,  and  tenements,  choses  in  action,  rights, 
credits,  and  subscriptions,  as  such  applicants  shall  exhibit  to  such  appraisers,  and 
shall  return  such  schedule  with  their  appraisement,  and  certificate  of  some  officer 
authorized  to  administer  oaths,  that  such  appraisers  were  first  duly  sworn  by  him 
to  discharge  their  duties  as  such  appraisers,  to  the  probate  judge  of  the  proper 
county;  and  if  the  amount  so  found  shall  be  equal  to  the  sum  required  for  the  com- 
mencement of  any  such  institution  as  said  applicants  desire,  such  probate  judge 
shall  give  such  applicants  a  certificate  of  the  fact,  and  they  shall  enter  it  in  a  book 
of  records,  by  them  provided  for  that  purpose,  which  certificate,  together  with  the 
corporate  name  and  the  articles  of  association,  they  shall  also  cause  to  be  recorded 
in  the  county  clerk's  office  of  the  county  where  such  institution  is  or  is  intended  to 
be  located,  and  they  shall  thenceforward  be  a  body  corporate  and  politic,  according 
to  the  provisions  of  this  subdivision,  and  such  probate  judge,  appraisers,  and  county 
clerk  shall  be  entitled  to  the  same  fees  as  for  like  services  in  other  cases,  and  no  more. 

672.  The  corporators  of  any  oolite  or  university  which  may  be  organized  in 
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accordance  with  the  provisions  of  this  subdivison  may  elect  five  or  more  trustees^ 
of  whom  not  less  than  five  shall  be  resident  freeholders  of  the  county  where  such 
<5olIege  or  university  is  located,  who  shall  constitute  a  board  of  directors  for  such 
institution,  and  they  shall  have  power  to  fill  vacancies  that  may  occur  in  their  board, 
and  shall  hold  their  offices  until  their  successors  are  elected  and  qualified  according 
to  the  rules  and  by-laws  that  may  be  adopted  by  the  board  of  trustees,  but  at  all 
times  at  least  five  of  such  board  of  trustees  shall  be  residents,  freeholders  of  the 
<x>unty  where  such  institution  is  located ;  and  when  any  such  board,  in  their  corpo- 
rate name,  shall  have  acquired  for  the  benefit  of  such  institution  five  thousand 
-dollars,  in  real  and  personal  property,  to  be  ascertained  as  herein  provided,  said 
trustees  shall  have  power  to  appoint  a  president,  professors,  tutors,  and  teachers, 
and  any  other  necessary  agents  and  officers,  and  fix  the  compensation  of  each,  and 
may  enact  such  by-laws,  not  inconsistent  with  the  laws  of  this  state  or  of  the  United 
Stat»,  for  the  government  of  the  institution  and  for  conducting  the  affairs  of  the 
corporation,  as  they  may  deem  necessary,  and  shall  have  power  to  confer,  on  the 
recommendation  of  the  faculty,  all  such  degrees  and  honors  as  are  conferred  by 
colleges  and  universities  of  the  United  States,  and  such  others  having  reference  to  the 
coarse  of  study  and  the  accomplishment  of  the  student,  as  they  may  deem  proper. 

673.  In  case  it  should  happen  that  an  election  for  directors  should  not  be 
held  on  the  day  appointed  by  the  by-laws  of  any  institution  or  company  formed 
tinder  the  provisions  of  this  subdivision,  such  corporation  shall  not,  for  that  reason, 
be  deemed  to  be  dissolved,  but  it  shall  be  lawful  on  any  other  day  to  hold  a  meeting 
and  elect  its  directors  in  such  manner  as  shall  be  prescribed  by  the  by-laws  thereof 

674.  The  tmstees  of  «ny  university,  college,  or  academy  may  hold  in  trust 
any  property  devised,  bequeathed,  or  donated  to  such  institution,  upon  any  specific 
trust,  consistent  with  the  object  of  said  corporation. 

676.  The  president  and  professors  shall  constitute  the  fkcnlty  of  any  literary 
college  or  university  instituted  under  the  provisions  of  this  subdivision,  and  have 
power  to  enforce  the  rules  and  regulations  enacted  by  the  trustees  for  the  govern- 
ment and  discipline  of  the  students,  and  to  suspend  and  expel  offenders,  as  may  be 
deemed  necessary. 

676.  When  any  number  of  persons  shall  have  procured  by  subscription,  dona- 
tion, devise,  purchase,  or  otherwise,  the  sum  of  five  hundred  dollars,  for  the  purpose 
of  establishing  and  sustaining  an  academy,  such  pei*sons  may  adopt  a  corporate  name 
and  enter  the  same  in  the  county  clerk's  office  of  the  proper  county,  and  proceed  to 
the  election  of  such  officers  and  teachers  as  they  may  deem  necessary;  may,  in  their 
corporate  name,  sue  and  be  sued,  plead  and  be  impleaded,  in  any  court  of  law  or 
-equity  of  competent  jurisdiction,  and  may  have  a  corporate  seal,  may  purchase  and 
hold  personal  or  real  estate,  and  dispose  of  the  same  at  pleasure,  and  do  all  other 
acts  and  things  necessary  for  the  promotion  of  education  and  the  general  interests  of 
such  academy. 

Amended  1871,  p.  105. 

677.  Any  college,  university,  or  academy  now  instituted  may  come  under  the 
provisions  of  this  subdivision  by  complying  with  the  requisitions  herein  contained, 
and  all  such  institutions  now  in  existence,  or  that  may  hereafter  be  established,  may 
connect  therewith,  to  be  used  as  a  part  of  their  course  of  education,  and  mechan- 
ical shops,  or  machinery,  or  lands  for  agricultural  purposes,  not  exceeding 
three  hundred  and  twenty  acres,  to  which  may  be  attached  all  necessary  buildings 
for  carrying  on  the  mechanical  or  agricultural  purposes  of  such  institutions. 

678.  Any  company  which  may  be  formed  in  pursuance  of  this  subdivision,  or 
which  may  now  exist  by  virtue  of  any  special  act  of  incorporation,  the  property  of 
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which  is  held  as  stock,  and  not  derived  by  donatioD,  gift,  devise,  or  gratuitous  sub- 
scriptioDs,  may  increase  its  capital  stock  or  change  it  into  scholarships,  when 
it  becomes  necessary  for  the  purpose  of  carrying  out  the  object  for  which  such  com- 
pany or  corporation  is  formed,  in  the  following  manner:  The  directors  for  the  time 
Deing  shall  make  out  and  sign  a  certificate,  in  which  they  shall  set  forth  the  amount 
to  which  such  capital  stock  is  to  be  increased,  and  the  object,  which  certificate  shall 
be  deposited  in  the  office  of  the  county  clerk  of  the  proper  county,  and  be  by  him 
recorded  in  the  same  manner  as  the  articles  of  association  and  corporate  name  are 
required  by  this  subdivision  to  be  recorded, 

679.  Before  the  capital  stock  of  such  company  shall  be  increased  it  shall  be 
the  duty  of  the  directors  to  publish  a  notice,  signed  by  at  least  a  majority  of 
them,  in  iEi  newspaper  of  general  circulation  in  the  county  in  which  such  institution  is 
located,  at  least  four  consecutive  weeks,  appointing  a  time  and  place  for  holding  a 
meeting  of  the  stockholders  of  the  said  company,  specifying  the  amount  to  which  it 
is  proposed  to  increase  the  capital  stock  thereof;  anda  voteof  at  least  two-thirds 
of  the  shares  of  the  stock  represented  at  such  meeting  shall  be  necessary  to  an  in- 
crease of  its  capital  stock,  and  to  authorize  the  directors  to  make  and  sign  the  cer- 
tificate mentioned  in  the  preceding  section. 

680.  Any  university,  ooll^,  or  academy  that  may  become  a  body  corporate 
under  the  provisions  of  this  subdivision,  the  property  of  which*  is  not  derived  by- 
donation,  gift,  devise,  or  subscription,  but  is  owned  by  individuals  in  the  shape  of 
stock  subscribed  or  taken,  the  owners  of  said  stock  shall  be  individually  liable 
for  the  debts  of  said  corporation  to  the  amount  of  their  stock  respectively,  and  alsa 
in  a  sum  equal  thereto,  over  and  above  the  amount  of  their  stock ;  Provided^  Tiiat 
the  trustees  or  directors  of  any  corporation  organized  under  the  provisions  of  this 
subdivision,  the  property  of  which  is  not  owned  by  individuals  in  the  shape  or 
stock  subscribed  or  taken,  but  is  held  upon  trust  or  derived  by  devise,  donation, 
gift,  or  subscription,  shall  not  contract  any  indebtedness  beyond  the  actual  means 
or  assets  of  said  corporation;  and  if  said  trustees  or  directors  contract  debts  or  incur 
liabilities  beyond  the  actual  means  or  assets  of  said  corporation,  the  trustees  or  di- 
rectors so  contracting  shall  be  held  liable  in  their  individual  capacity  for  the  pay- 
ment of  the  same,  but  the  property  of  said  corporation  shall  first  be  exhausted. 

681.  Whenever  three  or  more  pei*sons  shall  desire  to  create  a  board  of  trustees, 
to  become  incorporated  as  the  trustees  of  an  endowment  fund  for  any  educational^ 
religious,  or  charitable  purpose,  they  shall  do  so  in  the  following  manner,  to-wit: 
Whenever,  at  any  meeting  called  for  the  purpose,  the  said  persons,  at  least  three  or 
whom  shall  be  residents  of  this  state,  not  less  than  three  in  number,  as  aforesaid, 
shall  resolve  to  become  a  party  corporate  and  politic,  having  a  seal  and  corporate 
name,  whereby  they  may  sue  and  be  sued  in  courts  of  justice  in  this  state,  they  shall 
prepare  a  statement,  setting  forth  the  name  by  which  they  shall  be  called,  the 
amount  of  said  fund,  and  the  manner  in  which  and  the  district  to  which  the  said 
fund  shall  be  applied,  whether  within  or  without  this  state,  together  with  the  names 
of  the  persons  who  shall  act  as  trustees,  which  said  statement  shall  be  subscribed  by 
all  the  persons  composing  said  meeting,  in  the  presence  of  some  magistrate  or  judi- 
cial officer  having  a  seal,  who  shall  attest  the  signing  of  the  same,  and  the  same  shall 
be  recorded  in  the  office  of  the  county  clerk  iij  the  county  where  said  meeting  was 
held,  and  thereupon  the  persons  named  in  said  statement  as  trustees,  and  their  suc- 
cessors in  office,  shall  become  a  body  corporate  and  politic  for  the  purposes  in  said 
statement  named  and  specified ;  and  a  certified  copy  of  said  record,  under  the  hand 
and  seal  of  the  county  clerk  of  said  county,  shall  at  all  times  be  prima  facie  evi- 
dence of  the  existence  of  said  corporation. 

Amended  1871,  p.  105. 
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682.  In  any  case  where^  in  the  original  statement  in  the  preceding  section  pro- 
vided for,  it  is  contemplated  that  the  fond  may  be  applied  to  any  object  not 
inconsist  nt  with  the  purposes  of  education^  *religion,  or  charity,*  different  from 
that  part^icularly  specified  in  said  statement,  the  trustees  above  named,  or  their  sue- 
oessors  in  oflBce,  may  apply  ta  the  district  court  in  the  county  where  the  record 
hereinbefore  provided  for  was  made,  for  the  privilege  to  make  such  change,  desig- 
Datiug  particularly  the  purposes  to  which  it  is  proposed  to  apply  the  same;  and  the 
said  court,  on  being  satisfied  that  such  change  is  not  iuconsisteot  with  the  object  of 
the  original  creation  and  institution  of  said  iund,  shall  authorize  and  sanction  such 
change. 

*  to*  added  1871,  p.  106. 

683.  The  said  board  of  trustees  and  their  successors  in  oiSce  shall  be  a  body 
politic  with  perpetual* succession,  and  they  shall  hold  their  offices  for  such  terms 
and  receive  their  appointments  in  such  manner  as  sliall  be  designated  in  the  state- 
ment on  record  in  the  office  of  the  county  clerk,  as  hereinbefore  provided. 

Sees.  684  to  686.  "An  act  to  provide  for  the  inoorporation  of  universities  nnder  cer> 
tain  circamstances.     1879,  p.  189.     In  force  Jane  1. 

684.  Whenever  any  person  or  persons  shall  have  become  possessed  of  funds^ 
securities^  and  property  of  the  value  of  one  hundred  thousand  dollars  or  more,  for 
the  purpose  of  an  institution  of  learning  of  the  rank  and  grade  of  a  college  or  udi- 
versity,  it  shall  be  competent  for  him  or  them  to  present  to  the  judge  of  the  district 
court  of  the  county  in  which  such  institution  is,  or  is  proposed  to  be,  situated,  a 
petition  setting  forth  the  fact,  and  such  circumstances  as  may  be  pertinent,  pruying^ 
the  appointment  of  one  or  more  commissioners  to  examine  into  the  truth  thereof; 
and  thereupon  it  shall  be  the  duty  of  the  said  judge  to  appoint  a  commissioner  or  com* 
missioners  for  the  purpose  aforesaid.  The  person  or  persons  so  appointed  shall 
be,  by  said  judge,  sworn  to  full  inquiry  and  true  report  make  of  the  matters  given 
to  him  or  them  in  charge,  and  the  said  oath,  duly  subscribed  by  the  parties  and 
certified  by  the  said  judge,  shall  be  filed  in  the  office  of  the  clerk  of  said  county.  The 
said  commissioner  or  commissioners  shall  thereupon  personally  examine  the  prop- 
erty, funds,  and  securities  alleged  to  be  set  apart  for  the  purpose  aforesaid,  and  shall 
appraise  the  same  and  report  the  facts  thus  ascertained  to  the  said  judge.  If,  from 
the  said  report,  it  shall  appear  to  the  said  judge  that  the  sum  of  one  hundred 
thousand  dollars  in  property,  funds,  and  securities  of  that  value  have  been  set 
apart  for  the  purpose  aforesaid,  so  as  to  be  irrevocably  and  inviolably  appropriate[d} 
thereto,  the  said  judge  shall  endorse  the  said  report  with  an  order  approving  the 
same,  and  directing  that  the  same  be  filed  in  the  office  of  the  said  county  clerk^ 
together  with  the  petition  aforesaid,  and  other  papers  presented  to  him  in  the  same 
matter,  which  petition,  report,  order,  and  papers  shall  be  recorded  by  the  said  clerk 
in  the  book  of  incorporations  to  be  kept  in  his  office. 

685.  Whereupon  the  person  or  persons  possessed  of  the  said  funds,  securities^ 
and  properties  may,  under  his  or  their  hands,  appoint  five  or  more  persons  to  be 
tnurteeB  of  the  said  institution,  who  shall  thereupon  become  a  body  politic  and  cor- 
porate nnder  a  name  and  style  to  be  named,  designated,  and  appointed  for  the  purpose 
by  the  aforesaid  person  or  persons  in  the  said  writing,  appointing  the  said  trus- 
tees, which  paper  writing  of  appointment  shall  be  filed  and  recorded  in  the  book  of 
incorporations  in  the  office  of  the  said  county  clerk,  and  the  said  trustees,  under 
the  name  and  style  so  named,  designated,  and  appointed,  may  sue  and  be  sued^ 
plead  and  be  impleaded,  in  all  courts  of  law  and  equity;  have  a  common  seal,  and 
the  same  alter,  break,  and  renew  at  pleasure,  and  hold  all  kinds  of  estate,  real  and 
personal,  and  mixed,  which  they  may  acquire  by  purchase,  donation,  devise,  or  other- 
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wise,  necessary  to  accomplish  the  purpose  of  the  corporation,  and  the  same  to  dis- 
pose of  and  convey  at  pleasure.  And  a  certified  copy  of  the  said  paper  writing 
appointing  said  trustees,  and  naming,  designating,  and  appointing  the  name  and 
style  of  such  corporation,  shall  he  prima  facie  evidence  in  all  courts,  and  before  all 
officers,  boards,  commissioners,  and  tribunals  of  the  due  incorporation  of  such  body 
politic  and  corporate. 

686.  The  said  board  of  trustees  shall  have  power  to  fill  all  vacancies  in 
their  number,  to  make  rules,  regulations,  and  by-laws  for  the  government  of  their 
board,  and  of  the  institution ;  to  appoint  a  president,  professors,  tutors,  and  teach- 
«rS|  and  any  other  necessary  officers  and  agents,  and  fix  the  compensation  of  each; 
to  erect  within  and  as  departments  of  said  institution,  such  schools  and  colleges  of 
the  arts  and  sciences  and  professions  as  to  them  may  seem,  proper,  and  to  confer 
€uch  academic  degrees  and  honors  as  are  conferred  by  collies  and  universities  of 
the  UnitedStates. 

Sees.  687  and  688.  ^'An  act  anthoriziDg  the  trustees  of  any  eduoational  institutioii  in 
l^ebraska  to  change  the  name  and  grade  of  each  institntion,  and  legalizing  the  action  of  their 
•official  snccessora''    1865,  p.  197.    In  force  Febrnary  10. 

687.  That  the  trustees  of  any  incorpbrated  educational  institution  in  this 
state  shall  have  the  power,  by  and  with  the  consent  of  the  body  or  association  by 
which  such  trustees  are  elected,  to  change  the  name  and  grade  of  such  institntion; 
and  thereupon  all  the  property  of  such  institution  shall  pass  into  the  hands  and  con- 
trol of  the  trustees  of  the  succeeding  institution,  together  with  all  the  rights,  privi- 
ties, immunities,  and  franchises  belonging  to  the  originally  incorporated  institution; 
and  all  official  action  taken  by  the  trustees  of  such  succeeding  institution  of  altered 
grade  shall  be  and  are  hereby  declared  legal  and  binding. 

688.  Any  action  heretofore  taken  by  any  educational  institution  in  this  state, 
of  a  nature  similar  to  the  provisions  contained  in  section  one  of  this  act,  is  hereby 
legalized  and  declared  valid  and  binding  upon  all  persons  whatsoever. 

Sees.  689  and  690.  ^An  act  to  proYide  for  the  reorganizing,  under  the  general  laws  of  in- 
-oorporations,  of  all  incorporations  heretofore  formed  nnder  special  acts."  1871,  p.  106.  In 
force  March  17. 

689.  The  Nebaska  University,  an  incorporation  formed  under  a  special  act 
of  the  legislature  of  the  territory  of  Nebraska,  approved  July  25, 1858,  and  amended 
by  an  act  approved  October  26,  1858,  and  all  other  incorporations  formed  under 
the  special  acts  of  the  legislature  of  the  territory  of  Nebraska,  previous  to  the  ap- 
proval of  the  general  incorporation  law,  may  be  and  are  hereby  empowered  through 
their  trustees  to  reorganize  under  the  general  incorporation  law  of  this  state. 

690.  The  trustees  of  any  incorporation  reorganized  according  to  section 
one  of  this  act  shall  be  and  are  hereby  empowered  to  act  as  successors  of  such  former 
trustees,  and  to  have  and  to  hold  and  to  take  legal  passession  of  all  franchises,  rights, 
privileges,  and  estates  of  said  special  incorporation  against  all  persons  whatsoever, 
and  for  the  interest  and  purposes  of  the  original  incorporation,  and  for  no  other 
purposes  whatever. 

Religious  SocietieSy  Etc. 

Sees.  691  to  695.  **An  act  for  the  incorporation  of  churches,  parishes,  and  religions  socie- 
ties."   1883,  p.  177.     In  force  June  1. 

691.  Churches,  parishes,  and  societies  of  all  religious  bodies,  sects,  and  denomi- 
nations in  this  state  having  a  central  governing  body  with  spiritual  jurisdiction 
extending  over  the  whole  state,  or  a  part  thereof,  being  more  than  six  counties,  may 
become  incorporated  by  complying  with  the  terms  and  provisions  of  this  act. 

Church  organization  may  make  rules  for  government  of  members.  If  they  have  no  rules,  those 
of  the  common  law  prevail,  and  a  member  cannot  be  expelled  without  notice.  28,  495  (44  N.  W., 
€58). 
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692.  The  chief  or  presiding  or  executive  ofiBcer  of  the  religious  bodies,  sects,. 
and  deDomiuatious  mentioned  in  the  fii*st  section  of  this  act  may,  at  such  place  in  this 
state  as  he  may  appoint  for  the  purpose,  convene  a  meeting  of  himself  and  some 
other  officer  subordinate  to  himself,  but  having  general  jurisdiction  throughout  the 
state  or  part  of  the  state  aforesaid,  and  the  priest,  minister,  or  clergyman  of  the  pro- 
posed church,  parish,  or^society,  and  at  least  two  laymen  resident  within  the  limits 
thereof,  of  which  meeting  the  said  chief  or  presiding  or  executive  officer  shall  be 
president,  and  one  of  the  other  persons  present  shall  he  secretary. 

693.  The  said  five  persons  being  so  convened  and  organized  as  a  meeting  shall 
adopt  articles  of  incorporation^  which  shall  fix:  1.  The  name  of  the  church,, 
pariish,  or  society,  and  the  place  of  its  location.  2.  The  amount  of  debts  which  it 
shall  be  competent  to  contract,  beyond  which  amount  the  corporation  have  no  power 
to  contract  debts  binding  at  law  or  in  equity  upon  it,  its  members,  or  its  property.  3^ 
The  manner  in  which  it  may  contract  and  become  bound  for  debts,  and  may  convey,, 
incumber,  or  charge  its  property.  4.  The  manner  in  which  the  succession  of  the 
members  of  the  said  corpomtion  shall  be  regulated,  and  vacancies  in  their  number 
filled.  5.  The  time  of  the  commencement  and  termination  of  the  corporation.  6^ 
By  what  officers  its  affiiirs  may  be  conducted.  Which  articles  being  subscribed  and 
acknowledged  by  the  persons  present  at  the  meeting,  and  recorded  in  the  office  of  the 
county  clerk  of  the  county  where  such  church,  parish,  or  society  shall  be  located,, 
whereupon  such  corporation  shall  be  competent  to  transact  all  business  in  and  by  its 
corporate  name. 

694.  The  persons  attending  said  meeting  shall  be  the  corporators  and  mem- 
bers of  the  corporation  until  their  places  may  be  supplied  by  and  under  the  provis- 
ions of  the  articles  of  incorporation. 

695.  Corporations  organized  under  the  provisions  of  this  act  shall  be  subject 
to  the  laws  of  this  state  in  respect  of  corporations  which  are  applicable  to  them,, 
save  as  herein  expressly  provided. 

Sees.  696  to  700  formed  sees.  40  to  44,  ch.  25,  R.  S.  1866,  p.  204. 

696.  It  shall  be  lawful  for  any  religious  sect  or  denomination,  fire  company,, 
or  any  literary,  scientific,  or  benevolent  association  (other  than  collies,  universities,, 
academies,  or  seminaries)  within  this  state  to  elect  at  a  meeting  of  a  majority  of  the 
members  of  any  organized  church,  fire  company,  literary,  scientific,  or  benevolent 
association  as  aforesaid,  called  for  that  purpose,  any  number  of  their  members,, 
not  less  than  three,  to  serve  as  trustees  or  directors,  and  one  member  as  clerk,  who^ 
shall  hold  their  offices  during  the  pleasure  of  the  society  or  association;  *  Provided/ 
That  all  religious  bodies  that  have  in  their  articles  of  association,  constitution,  by- 
laws or  discipline,  provisions  for  the  election  of  trustees  or  directors  to  hold  property 
for  the  use  and  benefit  of  the  membership  and  ministry  thereof,  may  and  are  hereby 
authorized  to  elect  such  trustees  or  directors  according  to  such  provisions,  and  that 
a  certificate  of  such  election,  signed  by  the  president  and  clerk  of  such  meeting  or 
conference,  shall  be  placed  upon  the  records  of  the  county  in  which  said  property 
may  be  situated ;  And  provided  further,  That  this  act  shall  also  include  and  apply 
to,  and  provide  for,  the  incorporation  of  any  synod,  conference,  association,  diocese^ 
presbytery,  or  any  other  ecclesiastical  body  or  court  of  any  religious  sect  or  de- 
nomination, comprising  or  extending  over  the  whole  state  or  any  part  thereof,  and 
in  every  such  case  in  which  such  body  to  be  incorporated  shall  comprise  or  extend 
over  more  than  one  county  in  this  state,  the  certificate  of  election  of  the  trustees 
or  directors  shall  also  be  filed  in  the  office  of  the  secretary  of  state  and  there  re* 
corded. 

Amended  and  aU  after  *  added  1889,  p.  487. 
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697.  That  the  clerk  so  elected  shall  make  a  true  record  of  the  proceedings 
of  such  meeting  provided  for  in  this  subdivision,  so  far  as  the  same  pertains  to  the 
organization  of  the  body  and  the  election  of  such  trustees  or  directors,  and  certify 
and  deliver  a  true  copy  of  the  same  to  the  clerk  of  the  county  where  such  meeting 
«hall  be  held,  if  said  body  shall  not  comprise  or  extend  over  more  than  such  county, 
together  with  the  name  by  which  such  church,  fire  company,  association,  or  body 
«hall  thereafter  desire  to  be  known;  and  it  shall  be  the  duty  of  such  county  clerk, 

.immediately  upon  the  receipt  of  such  certified  statement,  to  record  the  same  in  a 
book  of  record  to  be  kept  by  him,  provided  for  that  purpose  at  the  expense  of  bis 
county,  for  which  service  he  may  demand  the  sum  of  ten  cents  per  hundred  words; 
and  in  case  said  body  shall  comprise  and  extend  over  more  than  one  county,  then 
«uch  clerk  shall  deliver  such  certified  copy  of  said  proceedings  and  such  name  to  the 
«ecretaTy  of  state  of  this  state,  who  shall  in  like  manner  file  and  record  the  same  in 
>his  ofiSce  in  a  book  provided  for  such  purposes  at  the  expense  of  the  state;  and  from 
and  after  the  making  of  such  record  by  the  county  clerk  or  the  secretary  of  state,  as 
the  case  may  be,  the  said  trustees  or  directors  and  their  associated  members,  as  such 
body,  company,  church,  association,  synod,  conference,  presbytery,  diocese,  or  other 
oourt,  and  their  successors,  shall  be  invested  with  the  powers,  privileges,  and  im- 
munities incident  to  aggregate  corporations,  and  a  certified  transcript  of  the  record 
herein  authorized  to  be  made  by  county  clerk  or  secretary  of  state  shall  be  deemed 
and  taken  in  all  courts  and  places  whatsoever  in  this  state  t^  prima  facie  evidence 
of  the  existence  of  such  corporation. 
Rewritten  1H89,  p.  488. 

698.  The  trustees  or  directors  who  may  be  appointed  under  the  provisions  of 
this  subdivision,  and  their  successors  in  office,  shall  have  perpetual  succession  by 
^uch  name  as  may  be  designated,  and  by  such  name  may  be  legally  capable  of  con- 
tracting and  prosecuting  and  defending  suits,  and  shall  have  capacity  to  acquire, 
hold,  enjoy,  dispose  of,  and  convey  all  property,  real  and  personal,  which  they  may 
acquire  by  purchase,  donation,  or  otherwise,  for  the  purpose  of  carrying  out  the 
intentions  of  such  society  or  association,  but  they  shall  not  acquire  or  hold  property 
for  any  other  purpose. 

699.  Such  society  or  association,  when  incorporated,  may  elect  such  officers 
and  make  such  rules  and  regulations  as  may  be  necessary  and  expedient  for  its 
•own  government  and  the  management  of  its  fiscal  and  other  afiairs  to  effect  their 
respective  objects. 

700.  If  said  board  of  trustees  or  directors,  as  is  provided  for  in  this  subdiviaioD, 
shall  be  vacated,  either  in  whole  or  in  part,  by  death,  resignation,  or  otherwise,  such 
board  of  trustees  or  directors  may  be  revived,  or  such  vacancy  or  vacancies  filled, 
in  the  manner  pointed  out  in  this  subdivision  for  the  original  organization  of  said 
board,  and  a  majority  of  said  trustees  or  directors  shall  be  a  quorum  for  the  trans- 
action of  business. 

Seca  701  to  703.  "An  act  anthorizing  churches,  religions  and  charitable  asBOoiations 
to  change  their  names  and  declariDg  the  effect  thereof. '  *    1887,  p.  341.     In  force  Jalj  1. 

701.  That  any  church,  religious  or  charitable  association  or  corporation  exist- 
ing now,  or  hereafter  coming  into  existence,  by  virtue  of  any  special  charter  from 
the  legislature  of  this  state  or  of  the  territory  of  Nebraska,  or  by  virtue  of  the 
General  Statutes  of  the  state,  may  and  hereby  is  authorized  to  change  its  name  at 
any  r^ular  annual  meeting  of  said  association  by  a  two-thirds  afiBrmative  vote  of 
the  members  present  at  said  meeting. 

702.  Public  notice  of  such  action  by  said  church  or  association  shall  be  given 
by  publishing  the  same  in  some  newspaper  in  general  circulation  in  the* county 
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where  said  church  or  association  is  located  for  three  weeks  successively  next  after 
said  meeting,  and  by  recording  the  minutes  of  said  meeting  in  the  same  place  as 
articles  of  incorporation  arc  now  by  law  required  to  be  recorded. 

703.  The  change  of  the  name  of  any  church  or  religious  or  charitable  asso- 
datiou  under  this  act  shall  not  in  any  manner  impair  the  rights  title^  or  interest 
in  or  to  any  property  held  by  said  association  whose  name  becomes  changed, 
and  any  incumbrance  or  liability  created  before  said  change  shall  remain  unimpaired 
thereby. 

8oc  704  formed  aec  60,  ch.  25,  R,  S.  1866,  p.  210. 

704.  When  any  real  estate  shall  have  been  or  may  hereafter  be  bequeathed, 
aliened,  donated,  or  otherwise  entrusted  to  any  religious  society  in  this  state, 
or  to  any  of  the  trustees  or  officers  of  any  such  society,  and  such  society  shall  be 
desirous  to  sell,  exchange,  or  incumber,  by  mortgage  or  otherwise,  any  such  real 
estate,  it  shall  be  lawful  for  the  district  court  of  the  proper  county,  upon  good 
<2au8e  shown  upon  petition  of  any  such  society,  or  some  person  authorized  by  them, 
to  make  an  order  authorizing,  the  sale  or  incumbrance  of  any  such  real  estate,  and 
said  court  may  include  in  such  order  directions  how  the  proceeds  of  such  sale  or 
incumbrance  shall  be  appropriated  or  invested;  Provided,  Such  order  shall  in  no 
case  be  inconsistent  with  the  original  terms  upon  which  such  real  estate  became 
invested  or  entrusted  to  such  i*eligiou8  society. 

Sale  may  be  enjoined  by  contribntors  to  building  fand  where  latter  would  be  diverted  from 
intended  use.     27,  397-8  (43  N.  W.,  174). 

Miscdlaneovs, 

Sees.  705  to  707.  "An  act  to  enable  associations  of  persons  of  the  learned  professions 
to  become  bodies  corporate.^'    1877,  p.  119.    In  force  Jnne  1. 

705.  All  associations  of  members  of  the  professions  of  law,  medicine,  or 
divinity  now  existing,  or  which  may  hereafter  be  formed,  may  become  inoorpo- 
lated  and  have  all  the  powers,  riglits,  duties,  and  liabilities  of  corporations  for  the 
attainment  of  their  respective  objects,  by  filing  in  the  office  of  the  secretary  of  state 
a  copy  of  their  constitution  and  by-laws  duly  attested  by  their  president  or  presid- 
ing officer  and  countersigned  by  their  secretary. 

706.  All  such  associations  shall  upon  their  organization  elect  an  executive 
OOimcil  of  not  less  than  three  nor  more  than  six  persons,  who,  together  with  the 
president  and  secretary  of  such  association,  shall  constitute  the  trustees  or  directors, 
and  perform  the  duties  and  have  the  powers  defined  in  sections  forty-two  and  forty- 
four  of  chapter  eleven,  entitled  "  Corporations^'  [698  and  700]. 

707.  Such  associations  may  have  and  use  a  seal  with  such  devices  as  may  be 
proper,  and  change  the  same  at  pleasure. 

Sees.  70a  to  716.  "An  act  to  authorize  the  incorporation  of  deteotiye  assooiations,  to 
I»o?ide  for  bonds  of  coUection  and  awards  by,  to  prescribe  their  powers,  duties,  and  liabilities,  pre- 
sent frauds  by,  and  punish  false  pretenders. "    188o,  p. .]  89.     In  force  March  5. 

708.  Whenever  any  number  of  persons  associate  themselves  together  for  the 
purpose  of  carrying  on  the  detective  or  secret  service  business  for  pay,  they  shall 
make  a  certificate  in  writing,  subscribed  and  verified  by  the  oaths  or  affirmations  of 
all  the  members  thereof,  showing  the  full  name  and  place  of  residence  of  each,  the 
name  and  style  by  which  such  association  shall  be  called,  and  the  name  of  the  town 
and  county  where  their  principal  office  shall  be  located,  which  certificate  shall  be 
filed  in  the  office  of  the  secretary  of  state,  to  be  by  him  preserved  and  recorded  in 
his  office  in  the  manner  hereinafter  provided. 

709.  Within  thirty  days  from  the  date  of  filing  the  certificate  as  provided  in 
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section  one  of  this  act  [708],  the  members  of  such  association  shall  execute  and  de- 
liver to  the  secretary  of  state  a  bond  for  the  state  of  Nebraska  in  the  penal  sum  of 
ten  thousand  (10,000)  dollars,  signed  by  all  the  members  of  such  association,  with  a 
number  of  sureties  equal  to  two  for  each  member  of  said  a&sociation,  which  sureties 
shall  severally  justify  in  sums  aggregating  the  sum  of  ten  thousand  (10,000)  dollars 
as  hereinafter  provided,  conditioned  for  the  faithful  performance  by  such  association 
of  all  the  duties  of  their  employment  as  prescribed  in  this  act,  and  each  member  of 
such  association  shall  make  an  oath  or  a£Brmation,  to  be  endorsed  on  such  bond  and 
subscribed  by  him  before  some  officer  authorized  to  administer  oaths  and  by  him 
certified  thereon,  that  he  will  support  the  constitution  of  the  United  States,  and  the 
constitution  of  the  state  of  Nebraska,  and  will  faithfully  and  impartially  discharge 
the  duties  of  a  detective  as  prescribed  in  this  act.  Upon  the  receipt  of  such  bond 
by  the  secretary  of  state  he  shall  file  the  same,  to  be  preserved  in  his  office,  and  shall 
certify  in  writing  that  such  association  has  compliea  with  the  law  authorizing  the 
incorporation  of  detective  associations,  and  affix  thereto  the  great  seal  of  the  state 
of  Nebraska,  attest  the  same,  and  record  such  certificate,  together  with  the  certificate 
and  bond  filed  by  such  association,  in  a  book  to  be  kept  for  the  purpose,  and  shall 
within  five  days  thereafter,  deliver  said  certificate  issued  by  him  to  some  member 
of  said  association,  or  mail  the  same,  properly  sealed,  stamped,  and  addressed,  to  said 
association  at  the  town  where  their  principal  office  is  located,  and  upon  receipt  of 
such  certificate  it  shall  be  the  duty  of  such  association,  before  transacting  any  busi- 
nesel,  other  than  to  meet  for  such  purpose,  to  elect  a  chief  and  secretary,  who  shall 
continue  in  office  until  their  successors  are  elected  and  qualified. 

710.  The  justification  of  sureties  on  the  bond  required  by  section  two  of 
this  act  shall  be  an  oath  or  affirmation  endorsed  on  such  bond  to  the  effect  that  each 
of  said  sureties  is  a  resident  and  freeholder  of  the  state  of  Nebraska  and  is  worth 
at  least  the  sum  in  which  he  justifies,  over  and  above  all  debts  and  liabilities  by 
hini  owing,  and  all  property  exempt  by  law  from  levy  and  sale  on  execution,  which 
oaths  or  affirmations  shall  be  subscribed  by  the  sureties  and  taken  before  and  certi- 
fied to  by  some  officer  authorized  to  administer  oaths. 

711.  When  any  detective  association  shall  be  incorporated  under  the  provis- 
ions of  the  three  preceding  sections  of  this  act,  such  association  is  authorized  to  en- 
gage in  the  secret  service  or  detective  business  through  and  in  the  name  of  such 
association,  and  shall  be  deemed  a  body  corporate  limited,  without  successors, 
and  they  may  sue  and  be  sued,  plead  and  be  impleaded,  in  all  courts  of  law  and 
equity  in  and  by  their  corporate  name,  and  may  have  a  corporate  seal  and  may- 
alter  the  same  at  will,  and  may  acquire  and  hold  such  property  as  they  may  deem 
expedient  or  necessary,  whether  it  be  real,  personal,  or  mixed,  for  the  uses  and  pur- 
poses of  their  employment  as  defined  in  this  act,  and  may  employ  any  number  of 
persons  to  assist  them,  but  it  shall  be  the  duty  of  such  association  to  deliver  to  every 
person  employed  by  them  a  certificate  showing  the  date  of  their  employment,  the 
name  of  the  association,  and  the  time  for  which  such  person  is  employed,  which  cer- 
tificate shall  be  signed  by  the  chief  and  attested  by  the  secretary  of  such  associa- 
tion; Provided^  howeveVy  That  whenever  any  person  shall  be  admitted  to  such 
association  as  a  member  and  not  an  employee,  such  association  shall  file  a  new  certifi- 
cate and  bond  in  the  office  of  the  secretary  of  state,  and  at  the  expiration  of  every 
five  years  from  the  date  of  the  last  certificate  issued  to  such  association  they  shall 
make  and  file  in  the  office  of  the  secretary  of  state  new  bond  and  certificate^ 
and  in  either  case  such  new  certificate  and  bond  shall  be  in  all  respects  the  same 
as  that  required  by  the  first  three  sections  of  this  act  and  verified  and  recorded  ia 
the  same  manner. 


Digitized  by 


Google 


Ch.  9.  MISCELLANEOUS.  225 

712.  It  shall  be  the  duty  of  the  members  and  employes  of  every  detective 
association  incorporated  under  the  provisions  of  this  act,  to  preserve  inviolate  all 
secrets  of  state  which  may  come  to  their  knowledge,  and  all  secrets  confided  to 
ibem  in  the  course  of  their  employment,  unless  required  in  the  furtherance  of  jus- 
tice to  divulge  the  same  in  courts  of  examination,  trial,  or  impeachment,  to  aid 
executive,  judicial,  and  police  officers  in  preventing  crime,  the  pursuit,  identificar 
tion,  arrest,  and  conviction  of  secret  offenders  and  fugitives  from  justice,  and  to 
report  to  the  chief  any  information  or  threatened  insurrection  against  the  state  which 
may  come  to  their  knowledge,  which  chief  shall  forthwith  convey  such  information 
to  the  ffovemor,  and  upon  the  request  of  any  magistrate  within  the  county  where 
the  principal  office  of  such  association  shall  be  located,  it  shall  be  the  duty  of  Buch 
members  thereof  to  execute  all  writs  issued  by  such  magistrate  upon  information 
against  any  person  prosecuted  by  the  state  of  Nebraska,  for  any  offi^nse  punishable 
by  fine,  imprisonment,  or  death.     , 

713.  When  any  magistrate  shall  require  a  member  of  any  detective  association 
incorporated  under  the  provisions  of  this  act  to  execute  any  writ  as  provided  in 
'scdion  five  [712],  it  shall  be  the  duty  of  such  magistrate  to  direct  such  writ  to  the  chief 
of  such  association,  and  the  return  thereon  shall  be  verified  in  the  same  manner  as 
provided  by  law  for  returns  of  such  writs  by  sherifls,  and  shall  be  signed  by  the 
chief's  name  and  the  name  of  the  association,  and  if  served  by  any  other  member 
than  the  chief,  he  shall  add  to  the  name  of  the  chief  and  the  association  his  name 
as  associate,  and  such  return  shall  be  entitled  to  the  same  credit  as  returns  by  sher- 
ifi,and  when  actually  engaged  in  such  service  the  members  of  such  association  shall 
have  the  same  authority  given  by  law  to  sheriffi^  in  dischai^  of  like  duties,  and 
such  association  shall  be  entitled  to  the  same  fees  and  mileage,  to  be  taxed  and  col- 
lected in  the  same  manner  as  provided  by  law  for  the  payment  of  fees  to  sheriffs. 

714.  The  members  of  every  detective  association  incorporated  under  the 
provisions  of  this  act,  and  their  sureties,  shall  be  liable  on  the  bond  of  such  asso- 
ciation in  damages  to  the  party  injured  for  loss  of  or  damages  to  any  money,  property, 
or  thing  of  value  which  may  come  into  =  their  possession,  or  the  possession  of^their 
employes,  in  the  course  of  their  employment,  and  for  the  escape  of  any  prisoner  in 
their  diarge,  if  such  loss,  damage,  or  escape  is  caused  by  the.negli|i;ence  or  miscon- 
duct of  any  member  or  employe  of  such  association,  which  damages  may  be  recov- 
ered in  any  court  of  competent  jurisdiction  in  the  county  where  the  principal  office 
is  located,  according  to  their  certificate  on  file  in  the  office  of  the  secretary  of  state ; 
Providedy  That  such  association  may  have  a  lien  on  any  stolen  money  or  property 
recovered  by  them  for  the  amount  of  the  reward  publicly  offered  or  agreed  in  writ- 
io^  to  be  paid,  and  may  refuse  to  deliver  such  money  or  property  to  the  i)erson 
oaring  such  reward  until  the  payment  of  the  same  be  made. 

715.  Any  detective  association  incorporated  under  the  provisions  of  this  act 
Q^y  be  dissolved  by  two-thirds  of  the  living  members  thereof  making  and  filing 
in  the  office  of  the  secretary  of  state  a  certificate  showing  the  names  of  all  the  mem- 
bers, the  date  of  their  incorporation,  and  the  name  of  the  association,  the  names  of 
any  member  who  may  be  d€»d  or  has  absconded  or  severed  his  connection  with  the 
association,  declaring  it  their  intention  to  dissolve  such  corporation  at  a  time  to  be 
named  in  such  certificate,  which  time  shall  not  be  less  than  forty  days  after  the 
first  publication  of  such  certificate  in  the  manner  hereinafter  provided ;  such  cer- 
tificate shall  be  subscribed  and  verified  by  the  oaths  or  affirmations  of  two-thirds  of 
the  living  members  of  such  association  and  published  four  consecutive  weeks  in 
^me  newspaper  printed  and  of  general  circulation  in  the  county  where  their  priii- 
<^ipal  office  is  located,  and  if  no  such  paper  be  printed  in  said  county,  then  in  some 
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paper  printed  and  of  general  circulation  in  the  county  where  the  capital  of  the  state 
is  located ;  Provided,  however,  That  a  failure  for  more  than  thirty  days  after  the 
association  of  a'new  member,  or  the  expiration  of  five  years,  to  file  a  new  certificate 
and  bond  as  provided  in  section  four  of  this  act  shall  work  a  dissolution  of  such 
corporation,  and  upon  the  dissolution  by  operation  of  law  or  action  of  the  members 
of  iiuch  association,  all  the  property  and  effects  of  every  nature  belopging  to  such 
association  shall  descend  to  and  be  vested  in  the  members  thereof  jointly. 

716.  Any  person  who  shall  in  the  name  of,  or  by  virtue  of,  their  association 
With  or  employment  by  any  detective  association  incorporated  under  the  provisions 
of  this  act  engage  in  the  secret  service  for  pay,  or  offer  to  any  other  person  their 
services  as  a  detective,  without  having  first  complied  with  the  requirements  of  the 
first  three  sections  or  having  received  a  certificate  of  their  employment,  as  provided 
in  section  four  of  this  act  [711],  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any  sum  not  .exceeding  fifty  ($50)  dollars  or  im- 
prisoned in  the  county  jail  not  to  exceed  thirty  days,  and  any  person  who  shall,  by 
means  of  such  false  and  fraudulent  pretended  association  with  or  employment 
by  any  detective  association,  incorporated  under  the  provisions  of  this  act,  obtain 
from  any  other  person  any  goods,  merchandise,  money,  property,  effects,  or  other 
thing  of  value,  if  the  property  or  money  so  fraudulently  obtained  be  the  value  of 
thirty-five  ($35)  dollars  or  upwards,  such  person  so  offending  shall  be  imprisoned 
in  the  penitentiary  not  more  than  five  years  nor  less  than  one  year;  but  if  the  value 
of  the  property  be  less  than  thirty-five  ($35)  dollars,  the  person  so  offending  shall 
be  fined  in  any  sum  not  exceeding  one  hundred  dollars  or  be  imprisoned  in  the 
county  jail  not  exceeding  sixty  days,  and  be  liable  to  the  party  injured  for  the  dam- 
ages sustained. 

CEMETERY  ASSOCIATIONS. 

Sees.  717  to  725  formed  sees.  45  to  53,  ch.  25.  R.  S.  1866,  p.  205. 

717.  It  shall  be  lawful  for  any  number  of  persons,  not  less  than  five,  who  are 
residents  of  the  county  in  which  they  desire  to  form  themselves  into  an  association, 
to  form  themselves  into  a  cemetery  association,  and  to  elect  any  number  of 
their  members,  not  less  than  three,  to  serve  as  trustees,  and  one  member  as  clerk, 
who  shall  continue  in  office  during  the  pleasure  of  the  society ;  all  such  elections 
shall  take  place  at  a  meeting  of  a  majority  of  the  members  of  such  association,  and 
after  notice  tor  at  least  twenty  days  in  a  newspaper,  or  by  posting  at  least  three 
written  notices  at  public  places  in  the  township. 

718.  The  clerk,  hereinbefore  authorized  to  be  appointed,  shall  forthwith  make 
out  a  true  record  of  the  proceedings  of  the  meeting  provided  for  by  the  preced- 
ing section,  and  certify  and  deliver  the  same  to  the  clerk  of  the  county  in  which 
such  meeting  shall  be  held,  together  with  the  name  by  which  such  association  shall 
desire  to  be  known;  and  it  shall  be  the  duty  of  each  county  clerk  in  this  state,  im- 
mediately upon  the  receipt  of  such  certified  statement,  to  record  the  same  in  a  book 
by  him  provided  for  that  purpose,  at  the  expense  of  the  county;  and  the  clerk  shall 
be  entitled  to  the  same  fees  for  his  services  as  he  is  entitled  to  demand  for  other 
similar  services ;  and  from  and  after  the  making  of  such  record  by  the  county  clerk, 
t4ie  said  trustees,  and  their  associated  members  and  successors,  shall  be  invested 
with  the  powers,  privileges,  and  immunities  incident  to  aggregate  corporations; 
and  a  certified  transcript  of  the  record,  herein  authorized  to  be  made  by  the  county 
clerk,  shall  be  deemed  and  taken  in  all  courts  and  places  whatsoever  within  this 
state  as  'prima  facie  evidence  of  the  existence  of  such  cemetery  association. 

719.  The  trustees  who  may  be  appointed  under  the  provisions  of  this  sub- 
(livision  shall  have  perpetual  succession,  and  shall  be  capable  in  law  of  contract- 
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iDg,  aDcl  prosecuting  and  defending  suits  at  law  and  in  equity ;  and,  where  suits 
shall  be  brought  against  said  incorporation^  mesne  process  against  it  may  be  served 
by  leaving  an  attested  copy  thereof  with  one  of  tlie  trustees,  at  least  ten  days  before 
the  return  day  thereof. 

720.  Such  association  may  have  power  to  prescribe  the  terms  on  which 
members  may  be  admitted,  the  number  of  its  ti*ustees  and  other  officers  (subject  to 
the  limitations  set  forth  in  this  subdivbion),  and  the  time  and  manner  of  their 
election  and  appointment,  and  the  time  and  place  of  meeting  for  the  trustees  and 
for  the  association,  and  to  pass  all  such  other  by-laws  as  may  be  necessary  for  the 
good  government  of  such  association,  not  inconsistent  with  this  or  any  other  statute 
of  the  state,  nor  in  violation  of  the  constitution. 

721.  Such  association  shall  be  authorized  to  purchase  or  take,  by  gift  or  devise^ 
aod  hold  lands  exempt  from  execution  and  from  any  appropriation  to  publio 
purchasers,  tor  the  sole  purpose  of  a  cemetery,  not  exceeding  three  hundred  and 
twenty  (320)  acres,  which  shall  be  exempt  from  taxation  if  used  exclusively  for 
burial  purposes,  and  in  nowise  with  a  view  to  profit.  After  paying  for  such  land, 
all  the  future  receipts  and  income  of  such  association,  whether  from  the  sale  of 
lots,  from  donations,  or  otherwise,  shall  be  applied  exclusively  to  buying  oot, 
protecting,  preserving,  and  embellishing  the  cemetery  and  the  avenues  leading  theret0| 
and  to  the  erection  of  such  building  or  buildings,  vault  or  vaults,  as  may  be  neces- 
sary for  the  cemetery  purposes,  and  to  paying  the  necessary  expenses  of  the  associa- 
tion. No  debts  shall  be  contracted  in  the  anticipation  of  future  receipts,  except  for 
originally  purchasing,  laying  out,  inclosing,  and  embellishing  the  grounds  and 
avenues,  and  erecting  buildings  and  vaults,  for  which  a  debt  or  debts  may  be  con- 
tracted, not  exceeding  thirty-five  thousand  (^35,000)  dollars  in  the  whole,  to  be  paid 
oat  of  future  receipts;  and  such  association  shall  have  power  to  adopt  such  rules 
and  r^ulations  as  they  deem  expedient  for  disposing  of  and  conveying  burial  lots. 

Amended  1885,  p.  18L 

722.  Bnrial  lots  sold  by  such  association  shall  be  for  the  sole  purpose  of 
interments,  and  shall  be  subject  to  the  rules  prescribed  by  the  association,  and  shall 
be  exempt  from  taxation,  execution,  attachment,  or  any  other  claim,  lien,  or  process 
whatever,  if  used  exclusively  for  burial  purposes,  and  in  nowise  with  a  view  to 
profit 

723.  Such  association  shall  cause  a  plat  of  their  grounds,  and  of  the  lots 
by  them  laid  out,  to  be  made  and  recoraed,  such  lots  to  be  numbered  by  r^ular 
consecutive  numbers,  and  shall  have  power  to  inclose,  improve,  and  adorn  the 
grounds  and  avenues,  and  erect  buildings  for  the  use  of  the  association;  and  to  pre- 
scribe rules  for  the  enclosing  and  adorning  lots,  and  for  erecting  monuments  in  the 
<%metery;  and  to  prohibit  any  use,  division,  improvement,  or  adornment  of  a  lot 
which  they  may  deem  improper,  and  an  annual  exhibit  shall  be  made  of  the  afiairs 
of  the  association. 

724.  Any  person  who  sl^ill  willfully  destroy,  mutilate,  deface,  iignre,  or 
remove  any  tomb,  monument,  or  gravestone,  or  other  structure  placed  in  any  ceme- 
tery, or  any  fence,  railing,  or  other  work  for  the  protection  or  ornament  of  a  ceme- 
tery, or  tomb,  monument,  or  gravestone,  or  other  structure  aforesaid,  or  of  any 
cemetery  lot  within  a  cemetery,  or  shall  willfully  destroy,  cut,  break,  or  injure  any 
tree,  shrub,  or  plant,  within  the  limits  of  a  cemetery,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  upon  conviction  thereof  before  any  court  of  competent 
jurisdiction,  be  punished  by  a  fine  of  not  less  than  five  dollars  nor  more  than  five 
hundred  dollars,  and  by  imprisonment  in  the  county  jail  for  a  term  of  not  less  than 
one  day  nor  more  than  thirty  days,  according  to  the  nature  and  aggravation  of  the 
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offense ;  and  such  offender. shall  also  be  liable^  in  an  action  of  trespass  in  the  name  of 
the  association,  to  pay  all  sach  damages  as  have  been  occasioned  by  his  unlawful  act  or 
acts,  which  money,  when  recovered,  shall  be  applied  to  the  reparation  and  restoration 
of  the  property  destroyed  or  injured  as  above;  and  in  all  prosecutions  and  suits 
tinder  this  chapter  members  of  said  association  shall  be  competent  witnesses. 

725.  Lands  appropriated  and  set  apart  as  burial  grounds,  either  for  publio 
or  private  use,  and  so  recorded  in  the  county  clerk's  office  of  the  county  where  such 
lands  are  situated,  shall  not  be  subject  to  sale  on  execution  on  any  judgment  to 
be  hereafter  reooveredj  to  taxation^  to  dower^  nor  to  compulsory  partition. 
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CHAPTER  10.— COUNTIES. 

An  act  defining  the  boundaries  in  certain  connties.  In  force  March  3, 1873.  G.  S.,  219. 
(Sections  are  given  as  in  original  act  unless  otherwise  indicated.) 

726.  That  the  counties  hereinafter  named  shall  be  bounded  by  boundary  lines 
as  set  forth  in  this  act. 

727.  The  county  of  Adams  is  bounded  as  follows:  Commencing  at  the  south* 
west  comer  of  township  five  north,  of  range  twelve  west ;  thence  east  to  the  south- 
east comer  of  township  five  north,  of  range  nine  west;  thence  north  to  the  north- 
east comer  of  township  eight  north,  of  range  nine  west;  thence  west  to  the 
northwest  corner  of  township  eight  north,  of  range  twelve  west ;  thence  south  to 
the  place  of  beginning. 

728.  The  county  of  Antelope  is  bounded  as  follows :  Commencing  at  the 
southwest  corner  of  township  twenty-three  north,  of  range  eight  west;  thence  east 
to  the  southeast  comer  of  township  twenty-three  north,  of  range  five  west;  thence 
north  to  the  northeast  corner  of  township  twenty-eight  north,  of  range  five  west; 
thence  west  to  the  northwest  comer  of  township  twenty-eight  north,  of  range  eight 
west;  thence  south  to  the  place  of  beginning. 

729.  [Arthur.] — That  all  that  portion  of  the  state  of  Nebraska  commencing  at 
the  southeast  corner  of  township  seventeen  (17)  north,  of  range  thirty-six  (36)  west  of 
the  sixth  principal  meridian ;  thence  north  to  the  northeast  corner  of  township  twenty 
(20)  north,  of  range  thirty-six  (36)  west;  thence  west  along  said  township  line  to 
the  east  line  of  Cheyenne  county;  thence  south  along  the  east  line  of  Cheyenne 
ooanty  to  the  north  line  of  Keith  county;  thence  east  along  the  north  line  of  Keith 
coanty  to  the  place  of  banning,  be  and  the  same  shall  constitute  the  county  of 
Arthur. 

1887,  p.  344. 

730.  The  county  of  Banner  is  bounded  as  follows:  Commencing  at  the  south- 
east corner  of  section  thirty-six,  in  township  seventeen  north,  of  range  fifty-three  west 
of  the  sixth  principal  meridian ;  thence  due  north  on  the  range  line  between  range 
fi%-two  and  range  fifty-three,  to  the  northeast  corner  of  section  twenty-four,  town- 
ship twenty  north,  range  fifty-three  west;  thence  due  west  on  the  section  line  to  the 
point  where  said  section  line  intersects  the  east  line  of  the  territory  of  Wyoming; 
thence  soutli  along  the  west  line  of  the  state  of  Nebraska  to  a  point  where  said  state 
line  intersects  the  township  line  between  townships  sixteen  and  seventeen  north,  of 
range  fifty-eight  west;  thence  due  east  on  said  township  line  to  the  place  of  b^in- 
oing. 

Formed  from  Cheyenne  county  hy  Tote  Noyemher  6, 1888. 

781.  [Blaine.] — That  all  that  portion  of  the  state  of  Nebraska  commencing 
at  the  southeast  corner  of  township  twenty-one  (21),  range  twenty-one  (21),  running 
thence  north  to  the  northeast  corner  of  township  twenty-four  (24),  range  twenty-one 
(21),  township  twenty-four  (24);  thence  west  to  the  northwest  corner  of  township 
twenty- four  (24),  range  twenty-five  (25);  thence  south  to  the  southwest  corner  of 
township  twenty-one  (21),  range  twenty-five  (25);  thence  east  to  the  southeast  cor- 
ner of  township  twenty-one  (21),  range  twenty-one  (21),  to  the  place  of  lH'?:inning; 
that  the  territory  within  said  boundary  may  be  set  apart  and  hereafter  known  as 
Blaine  county,  subject  to  the  organization  as  such  at  the  will  of  her  people  at  some 
future  time. 

1885,  p.  205. 
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732.  The  county  of  Boone  is  bounded  as  follows :  Commencing  at  the  south- 
west corner  of  township  eighteen  north,  of  range  eight  west;  thence  east  along  the 
northern  boundary  of  the  Pawnee  reservation,  to  a  point  where  the  dividing  line 
between  ranges  four  and  five  west  intersect  the  same;  thence  north  to  the  northeast 
corner  of  township  twenty-two  north,  of  range  five  west;  thence  west  to  the  north- 
west corner  of  township  twenty-two  north,  of  range  eight  west;  thence  south  to  the 
place  of  beginning. 

733.  The  county  of  Box  Butto  is  bounded  as  follows:  Commencing  at  the 
southeast  corner  of  township  24  north,  range  47  west ;  thence  north  to  the  northeast 
corner  of  township  28  north,  range  47  west;  thence  west  to  the  northwest  corner  of 
township  28  north,  range  52  west;  thence  south  to  the  southwest  corner  of  township 
24  north,  range  52  west;  thence  east  to  the  place  of  beginning. 

Formed  from  Dawes  ooonty  by  Tote  NoTember  2, 1886. 

734.  That  the  unorganized  territory  lying  north  of  Holt  county  and  in  the 
state  of  Nebraska  be  organized  into  a  new  county  to  be  known  as  the  county  of 
Boyd. 

735.  The  county  of  Boyd  shall  be  bounded  as  follows:  Commencing  at  a 
point  in  the  middle  of  the  main  channel  of  the  Niobrara  river  intersected  by  the 
range  line  between  eight  (8)  and  nine  (9)  west;  thence  north  on  said  range  line  to 
the  middle  of  the  main  channel  of  the  Missouri  river;  thence  up  to  the  main  chan- 
nel of  said  river  to  a  point  intersected  by  forty-third  (43)  north  parallel.  Thenoe 
west  on  said  parallel  to  a  point  intersected  by  the  range  line  between  sixteen  (16) 
and  seventeen  (17^;  thence  south  on  said  line  to  a  point  in  the  middle  of  the  main, 
channel  of  the  Niobrara  river;  thence  down  the  main  channel  of  said  river  to  the 
place  of  b^inning. 

1891,  p.  224. 

736.  [Brown.] — ^That  all  of  that  portion  of  the  state  of  Nebraska  commencine 
at  the  southeast  comer  of  township  twenty-five  (25)  north,  of  range  seventeen  (17) 
west  of  the  sixth  principal  meridian ;  thence  west  to  the  southwest  corner  of  town- 
ship twenty-five  (25),  range  twenty-four  (24);  thence  north  to  the  northern  bound- 
ary of  the  state;  thence  east  to  the  range  line  between  ranges  sixteen  (16)  and  sev- 
enteen (17);  thenc^  south  to  the  place  of  b^inning,  be  and  the  same  shall  constitute: 
the  county  of  Brown. 

1883,  p.  198. 

737.  [Burt.] — ^That  the  territory  bounded  as  follows:  Commencing  at  a  point 
where  the  north  line  of  sections  twenty-one  (21),  twenty-two  (22),  twenty-three  (23), 
and  twenty-four  (24),  of  township  twenty-four  (24)  north,  of  range  ten  (10)  east  of 
sixth  principal  meridian,  intersects  the  east  boundary  line  of  the  state  of  Nebraska; 
thence  west  along  said  section  lines  to  the  northwest  corner  of  said  section  twenty- 
one  (21);  thence  south  along  the  west  line  of  said  sections  twenty-one  (21)  and 
twenty-eight  (28)  to  the  south  boundary  line  of  the  Omaha  Indian  reservation ; 
thence  west  on  the  south  boundary  line  of  said  reservation^o  th^  line  dividing  rangea 
■even  (7)  and  eight  (8)  east;  thence  south  by  said  line  to  the  south  line  of  township^ 
twenty-one  (21)  north,  of  range  eight  (8)  east;  thence  east  by  said  line  to  the  north- 
east comer  of  section  six  (6),  in  township  twenty  (20)  north,  of  range  nine  (9)  east;: 
thence  south  by  section  lines  one  (1)  mile  east  of  the  guide  meridian  to  the  south- 
west corner  of  section  twenty  (20),  in  township  twenty  (20)  north,  of  range  nine  (9V 
east;  thence  east  by  section  lines  to  the  state  boundary;  thence  northwardly  up  saia 
boundary  to  the  place  of  b^inning,  shall  constitute  the  county  of  Burt. 

Amended  1889,  p.  72. 

738.  The  county  of  Butler  is  bounded  as  follows:  Commencing  at  the  south- 
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east  corner  of  township  thirteen  north,  of  range  four  east;  thence  north  to  the  south' 
bank  of  main  channel  of  the  Platte  river;  thence  along  the  south  bank  of  the  main 
channel  of  the  Platte  river  to  the  northwest  comer  of  township  sixteen  north,  of 
raoge  one  east ;  thence  south  to  the  southwest  comer  of  township  thirteen  north,  of 
range  one  east ;  thence  east  to  the  place  of  b^inning. 
AmeDded  1675,  p.  70;  1879,  p.  109. 

739.  The  county  of  Ba£Ealo  is  bounded  as  follows:  Commencing  at  a  point 
where  the  dividing  line  between  ranges  twelve  and  thirteen  crosses  tne  southern 
channel  of  the  Platte  river;  thence  up  said  channel  to  a  point  where  the  dividing 
line  between  ranges  eighteen  and  nineteen  intersect  the  same ;  thence  north  along 
said  line  to  the  third  standard  parallel ;  thence  east  along  said  parallel  to  the  nort-h- 
east  comer  of  township  twelve  north,  of  range  thirteen  west;  thence  south  to  the 
place  of  b^inning. 

740.  The  county  of  CaSB  is  bounded  as  follows :  Commencing  at  the  southwest 
comer  of  township  ten  north,  of  range  nine  east;  thence  east  to  the  middle  of  the 
main  channel  of  the  Missouri  river;  thence  up  said  channel  until  it  intersects  the 
Platte  river;  thence  up  said  Platte  river  until  it  intersects  the  line  dividing  town- 
ships twelve  and  thirteen  north,  the  last  time;  thence  west  to  the  northwest  corner 
of  township  twelve  north,  of  range  ten  east;  thence  south  two  miles;  thence  west 
six  miles ;  thence  south  to  the  place  of  b^inning. 

741.  The  county  of  Cedar  is  bounded  as  follows:  Commencing  at  a  point  in 
the  middle  of  the  main  channel  of  the  Missouri  river,  at  which  the  line  aividing 
mDges  one  and  two  west  crosses  said  river;  thence  south  to  the  southwest  corner 
of  township  twenty-nine  north,  of  range  one  west;  thence  east  to  the  southeast  cor- 
ner of  township  twenty-nine  north,  of  range  one  west;  thence  south  to  the  southeast 
comer  of  township  twenty-eight  north,  of  range  one  west ;  thence  east  to  the  south- 
east comer  of  township  twenty-eight  north,  of  range  three  east ;  thence  north  to  the 
middle  of  the  main  channel  of  the  Missouri  river;  thence  up  said  channel  to  the 
place  of  b^inning. 

Amended  1875,  p.  73. 

742.  [Chase.] — ^That  the  following  portion  of  the  state  of  Nebraska,  commenc- 
ing at  a  point  where  the  first  standard  parallel  intersects  the  west  boundary  line  of 
the  state  of  Nebraska ;  thence  east  to  the  southeast  comer  of  township  five  north,  of 
range  thirty-six  ;  thence  north  to  the  northeast  corner  of  township  eight  north,  of 
range  thirty-six ;  thence  west  to  the  west  boundary  line  of  the  state  of  Nebraska; 
thence  south  to  the  place  of  b^inning,  shall  hereaiter  be  known  as  the  county  of 
Chase. 

1873;  G.  8.,  p.  225. 

743.  [Cherry.] — ^That  all  that  portion  of  the  state  of  Nebraska  commencing 
at  the  southeast  corner  of  township  twenty-five  (25)  north,  of  range  twenty-five  (2§) 
west  of  the  6th  principal  meridian  ;  thence  west  to  the  southwest  corner  of  township 
twenty-five  (25)  north,  of  range  forty  (40) ;  thence  north  on  the  east  line  of  Sioux 
county  to  the  northern  boundary  line  of  the  state  of  Nebraska ;  thence  east  along 
aaid  boundary  line  to  the  range  line  between  ranges  twenty-four  (24)  and  twenty- 
live  (26) ;  thence  sonth  on  said  range  line  to  the  point  of  beginning,  be  and  the 
same  shall  constitute  the  county  of  Cherry. 

1883,  p.  199. 

744.  The  county  of  Cheyenne  is  bounded  as  follows:  Commencing  at  a 
point  formed  by  the  intersection  of  the  forty-first  degree  of  north  latitude  with  the 
twenty-seventh  degree  of  longitude  west  from  Washington;  thence  north  along  said 
twenty-seventh  d^ree  of  west  longitude  to  a  point  formed  by  its  intersection  with 
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t lie  forty-second  degree  of  north  latitude;  thence  east  along  said  forty-second  de- 
gree of  north  latitude  to  a  point  formed  by  the  intersection  with  the  twenty-fifth 
degree  of  longitude  west  from  Washington;  thence  south  to  the  northeast  county  of 
Colorado  territory;  thence  west  to  the  place  of  beginning.. 

745.  The  county  of  Clay  is  bounded  as  follows:  CJomraencing  at  the 
southwest  corner  of  township  five  north,  of  range  eight  west ;  thence  east  to  the 
southeast  corner  of  township  five  north,  of  range  five  west ;  thence  north  to  the 
north  corner  of  township  eight  north,  of  range  five  west ;  thence  west  to  the  north- 
west (X)mer  of  township  eight  north,  of  range  eight  west;  thence  south  to  place  of 
beginning. 

746.  The  county  of  CoUIeuc  is  bounded  as  follows :  Commencing  at  a  point 
where  the  dividing  line  between  ranges  one  and  two  east  intersects  the  south  bank 
of  the  Platte  river;  thence  along  said  south  bank  to  a  point  where  the  dividing  line 
between  ranges  four  and  five  east  intersects  the  same;  thence  north  to  the  northeast 
corner  of  township  twenty  north,  of  range  four  east;  thence  west  to  the  northwest 
corner  of  township  twenty  north,  of  range  two  east;  thence  south  to  the  place  of 
beginning. 

747.  The  county  of  Cuming  is  bounded  as  follows :  Commencing  at  the 
southwest  corner  of  township  twenty-one  north,  of  range  four  east ;  the*ice  east  to 
the  southeast  corner  of  township  twenty-one  north,  of  range  seven  east;  thence 
north  to  the  northeast  corner  of  township  twenty-four  north,  of  range  seven  east ; 
thence  west  to  the  northwest  corner  of  township  twenty-fijur  north,  of  range 
four  east;  thence  south  to  the  place  of  b^inning. 

748.  [Custer.] — That  all  of  that  portion  of  the  state  of  Nebraska  commenc- 
ing at  the  southeast  comer  of  township  thirteen  (13)  north,  of  range  seventeen  (17) 
west,  of  the  sixth  principal  meridian;  thence  north  to  the  northeast  corner  of  town- 
ship twenty  north,  of  range  seventeen  (17)  west;  thence  west  to  the  northwest  cor- 
ner of  township  twenty  (20)  north,  of  range  twenty-five  (25)  west;  thence  south 
to  the  southwest  corner  of  tbwnship  thirteen  (13)  north,  of  range  twenty-five  (25) 
west;  thence  east  to  place  of  b^inning,  be  and  the  same  shall  constitute  the  county 
of  Custer. 

1877,  p.  211. 

749.  [Dakota*] — The  territory  bounded  as  follows:  Commencing  at  the  most 
westerly  point  where  the  township  line  between  townships  twenty-nine  and  thirty 
north  intersects  the  state  boundary ;  thence  west  along  said  line  to  the  northwest 
corner  of  section  three  in  township  twenty-nine  north,  of  range  six  east;  thence 
south  by  section  lines  to  the  north  line  of  the  Omaha  reservation;  thence  east  along 
said* line  to  the  state  boundary  ;  thence  northwardly  by  said  boundary  to  the  place 
of  b^innin^,  shall  be  and  constitute  the  county  of  Dakota. 

750.  [Same — Indian  Reservation.] — ^That  all  that  portion  of  the  Winne- 
bago and  Omaha  reservations  not  embraced  in  the  counties  of  Cuming  and  Burt  be 
and  the  same  is  hereby  attached  to  the  county  of  Dakota  for  election,  judicial,  aiid 
revenue  purposes. 

1879,  p.  180. 

751.  [Dawes.] — That  all  that  portion  of  Sioux  county  of  the  state  of  Ne- 
braska commencing  at  the  southeast  corner  of  township  twenty-four  (24)  north,  of 
range  forty-seven  (47)  west,  of  the  sixth  principal  meridian ;  thence  west  to  the 
southwest  corner  of  township  twenty- four  (24)  north,  of  range  fifty-two  (52) ;  thenoe 
north  on  the  ran^e  line  between  ranges  fifty-two  (52)  and  fifty-three  (53)  to  the 
northern  boundary  line  of  the  state  of  Nebraska;  thence  east  along  said  boundary 
line  to  the  range  line  between  ranges  forty-six  (46)  and  forty-seven  (47);  thence 


Digitized  by  VjOOQIC 


Cffl.  10.  COUNTIES.  233 

sooth  on  said  range  line  to  the  point  of  beginning,  be  and  the  same  shall  constitute 
the  county  of  Dawes. 

1885,  p.  206. 

752.  The  county  of  Dawson  is  bounded  as  follows:  Commencing  at  the 
soathwest  corner  of  township  nine  north,  of  range  twenty-five  west ;  thence  east  to 
the  center  of  the  south  channel  of  the  Platte  river ;  thence  down  said  channel  to  a 
point  where  the  dividing  line  between  ranges  eighteen  and  nineteen  intersects  the 
aame ;  thence  north  along  said  dividing  line  to  the  northeast  corner  of  township 
twelve  north,  of  range  nineteen  west;  thence  west  to  the  northwest  corner  of  town- 
ship twelve  north,  of  range  twenty-five  west ;  thence  south  to  the  place  of  be- 
ginning. 

75S.  The  county  of  Deuel  is  bounded  as  follows:  Commencing  at  the  south- 
east comer  of  Cheyenne  county  and  running  thence  west  along  the  south  line  of 
the  state  of  Nebraska  to  its  intersection  with  range  line  between  ranges  forty-six  and 
forty-seven  west  of  the  sixth  principal  meridian  ;  thence  north  along  said  range  line 
to  township  line  between  townships  twelve  and  thirteen  north ;  thence  east  along 
said  township  line  to  section  line  between  sections  thirty-two  and  thirty-three,  in 
township  thirteen  north,  of  range  forty-six  west;  thence  north  on  said  section  line 
paraUel  with  and  two  miles  east  of  range  line  between  ranges  forty-six  and  forty- 
seven  west  to  the  north  line  of  Cheyenne  county;  thence  east  along  the  north  line 
of  Cheyenne  county  to  the  northeast  corner  thereof;  thence  south  along  the  east 
line  of  said  county  to  the  place  of  beginning. 

Fonned  from  Cheyenne  by  vote  Noyember  6, 1888. 

754.  The  county  of  Dizon  is  bounded  as  follows:  Commencing  at  the  southwest 
<X)rner  of  township  twenty-seven  north,  of  range  four  east;  thence  east  to  the  line 
dividing  sections  thirty-three  and  thirty-four  in  township  twenty-seven  north,  of 
range  six  east ;  thence  north  to  the  dividing  line  between  townships  twenty-nine  and 
thirty  north,  of  range  six  east;  thence  east  to  the  middle  of  the  main  channel  of 
the  Missouri  river;  thence  up  said  channel  to  a  point  where  the  dividing  line  be- 
tween ranges  three  and  four  east  intersects  the  same ;  thence  south  to  the  place  of 
b^inning. 

765.  [Dodge.] — The  territory  bounded  as  follows :  Commencing  at  the  inter- 
section of  the  line  dividing  ranges  4  and  5  east,  with  the  south  bank  of  Platte 
river;  thence  easterly  along  the  south  bank  of  the  Platte  river  to  the  fourth  stand- 
ard parallel ;  thence  east  along  said  parallel  to  the  southeast  corner  of  section 
"thirty-one  (31),  township^venteen  (17)  north,  range  ten (10)  east;  thence  north  on 
section  lines  three  miles  to  the  northeast  corner  of  section  nineteen  (19),  township 
seventeen  I  (17)  north,  of  range  ten  (10)  east;  thence  west  on  section  lines  two  miles 
to  southwest  corner  of  section  thirteen  (13),  township  17,  range  9  east;  thence 
north  on  section  lines  one  mile  to  northwest  corner  of  section  13,  last  aforesaid ; 
thence  west  on  section  line  one  mile  to  southwest  corner  of  section  eleven  (11),  town- 
ship 17  N.,  B.  9  east;  thence  north  on  section  lines  one  mile  to  northwest  corner 
of  said  section  eleven  (11),  last  aforesaid  ;  thence  west  on  section  lines  one  mile  to 
the  southwest  corner  of  said  section  three,  T.  17,  R.  9  E.;  thence  north  on  section 
lines  one  mile  to  the  northwest  corner  of  said  section  3;  thence  west  on  section  line 
^ne  mile  to  north-west  corner  of  section  4,  township  seventeen,  range  9  east ; 
thence  north  on  section  line  one  mile  to  northeast  corner  of  section  thirty-two  (32), 
township  18,  R.  9  E.;  thence  west  one-half  mile  on  section  line  to  northwest  corner 
-of  the  northeast  quarter  of  section  thirty-two,  township  18,  R.  9  E.;  thence  north 
-on  half  section  line  two  miles  to  the  southeast  corner  of  the  southwest  quarter  of 
^section  seventeen,  township  18,  R.  9  E.;  thence  west  on  section  line  one-half  mile 
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to  southwest  corner  of  section  seventeen,  township  18^  B.  9  E.;  thence  north  on 
section  lines  fifteen  miles  to  northeast  corner  of  section  six,  township  20,  B.  9  E.; 
thence  west  along  the  fifth  standard  parallel  to  the  northwest  corner  of  township 
twenty  north,  of  range  five  east ;  thence  south  by  the  line  dividing  ranges  four  and 
five  east  to  the  place  of  beginning,  shall  be  and  constitute  the  county  of  Dodge. 
Amended  1875,  p.  71. 

756.  The  county  of  Douglas  is  bounded  as  follows :  Commencing  at  a  point 
in  the  middle  of  the  main  channel  of  the  Missouri  river,  two  miles  south  of  the 
dividing  line  between  townships  fourteen  and  fifteen  north ;  thence  up  said  main 
channel  to  a  point  where  the  fourth  standard  parallel  intersects  the  same ;  thence 
west  to  a  point  in  the  middle  of  the  main  channel  of  the  Platte  river;  thence  down 
said  channel  to  a  point  two  miles  due  south  of  the  dividing  line  between  townships 
fourteen  and  fifteen ;  thence  east  to  the  place  of  beginning. 

757.  [Dundy.] — ^That  the  following  portion  of  the  state  of  Nebraska^  com- 
ipencing  at  the  southwest  corner  of  said  state;  thence  east  to  the  southeast  comer  of 
township  one  north,  of  range  thirty-six ;  thence  north  to  the  northeast  corner  of 
township  four  north,  of  range  thirty-six ;  thence  west  to  the  west  boundary  line 
of  the  state  of  Nebraska;  thence  south  to  the  place  of  beginning, shall  hereafter  be 
known  as  the  county  of  Dundy. 

1873;  G.  8.,  p.  225. 

758.  The  county  of  Franklin  is  bounded  as  follows :  Commencing  at  the 
southwest  corner  of  township  one  north,  of  range  sixteen  west;  thence  east  to  the 
southeast  corner  of  township  one  north,  of  range  thirteen  west ;  thence  noth  to  the 
first  standard  parallel ;  thence  west  to  the  northwest  corner  of  township  four  north,, 
of  range  sixteen  west.;  thence  south  to  the  place  of  beginning. 

759.  The  county  of  Fillmore  is  bounded  as  follows:  Commencing  at  the 
southwest  corner  of  township  five  north,  of  range  four  west;  thence  east  to  the 
southeast  corner  of  township  five  north,  of  range  one  west;  thence  north  to  the 
northeast  corner  of  township  eight  north,  of  range  one  west;  thence  west  to  the 
northwest  comer  of  township  eight  north,  of  range  four  west;  thence  south  to  the 
place  of  beeinning. 

760.  [Furnas.] — ^That  all  that  portion  of  the  state  of  Nebraska  known  and 
described  as  townships  one,  two,  three,  and  four  north,  of  ranges  twenty-one,  twenty- 
two,  twenty-three,  twenty-four,  and  twenty-five  west,  shall  hereafter  be  known  as 
the  county  of  Furnas. 

1873;  G.  S..  p.  224. 

761.  The  county  of  Frontier  is  bounded  as  follows:  Commencing  at  the 
southwest  corner  of  township  five  north,  of  range  thrrty  west;  thence  east  to 
the  southeast  corner  of  township  five  north,  of  range  twenty-five  west;  thence 
north  to  the  northeast  corner  of  township  five  north,  of  range  twenty-five  west; 
thence  east  to  the  southeast  corner  of  township  six  north,  of  range  twenty-four 
west;  thence  north  to  the  northeast  corner  of  township  eight  north,  of  range 
twenty-four  west;  thence  west  to  the  northwest  corner  of  township  eight  north,  or 
range  thirty  west;  thence  south  to  the  place  of  beginning. 

762.  The  county  of  Oage  is  bounded  as  follows:  Commencing  at  the  south- 
east corner  of  township  one  north,  of  range  eight  east;  thence  north  to  the  north- 
east corner  of  township  six  north,  of  range  eight  east;  thence  west  to  the  northwest 
corner  of  township  six  north,  of  range  five  east;  thence  south  along  the  township- 
line,  dividing  townships  four  and  five  east,  to  the  southern  boundary  line  of  the 
state ;  and  thence  east  alonor  the  state  line  to  the  place  of  beginning. 

769.  The  county  of  Oarfleld  is  bounded  as  follows:   Commencing  at  the 
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southeast  corner  of  township  numbered  twenty-one  north^  of  range  thirteen  west 
of  the  6th  principal  meridian  ;  thence  north  to  the  northeast  corner  of  township 
numbered  twenty-four  In  range  thirteen  west ;  thence  west  to  the  northwest  comer 
of  township  numbered  twenty-four  in  range  sixteen  west ;  thenoe  south  to  the  south- 
west comer  of  township  numbered  twenty-one  north^  in  range  sixteen  west;  thence 
east  to  the  place  of  beginning. 

Formed  from  Wheeler  county  by  vote  November  8, 1881. 

764.  WkereaSj  In  the  constitution  of  this  state  in  th^  article  on  legislative  ap- 
portionmenty  and  also  in  the  article  on  *^  The  judicial  department,"  the  county  of 
Gtosper  is  recognized  as  one  of  the  counties  of  this  state,  and  Whei^eaa,  Since 
about  the  29th  day  of  August,  1873,  there  has  existed  in  the  district  of  country 
bounded  o:i  the  east  by  Phelps  county,  on  the  south  by  Furnas  county,  on  the  west 
by  Frontier  county,  and  on  the  north  by  Dawson  county — ^an  organized  county  in 
fact,  called  and  known  as  Gos[)er  county,  but  of  the  creation,  organization,  or  nam- 
ing of  which  there  exists  no  sufficient  record  or  evidence,  therefore.  Be  it  enacted 
by  tlie  Legislature  of  the  State-  of  Nebraska:  Sec.  1.  That  all  of  the  acts  of  the 
people  of  said  district  of  country  named  in  the  preamble  in  and  about  the  organi- 
zation of  said  county  and  the  establishment  of  county  government  therein,  and  all 
the  official  acts  of  the  several  county  officers  of  said  county,  including  all  who  have 
been  officers  of  said  county,  or  of  any  precinct,  school  district,  or  road  district 
therein,  since  such  de  facto  organization,  be  and  fhe  same  are  hereby  declared  to  be 
legal  and  binding  to  all  and  every  intent  and  purpose,  the  same  as  though  the  said 
ooanty  bad  been  established,  bounded,  and  named  by  l^islative  authority  and  duly 
organized  by  and  nnder  proclamation  of  the  governor  of  the  state,  and  the  evidence 
of  snch  proclamation  and  such  orgsinization  duly  preserved. 

1881,  p.  215. 

765.  [Grant.] — ^That  all  of  that  portion  of  the  state  of  Nebraska  commencing 
at  the  southeast  comer  of  township  twenty  one  (21)  north,  of  range  thirty-six  (36)* 
west  of  the  sixth  principal  meridian;  thence  north  on  said  range  Tine  to  the  north* 
east  corner  of  township  twenty-four  (24)  north,  of  range  thirty-six  (36)  west ;  thence- 
west  along  the  south  boundary  line  of  Cherry  county  to  the  east  county  line  of 
Sheridan  county;  thence  south  along  the  east  boundary  line  of  Chevenne  county  to- 
the  south  line  of  township  twenty-one  (21),  range  forty  (40)  west;  tnence  east  along 
said  township  line  to  the  place  of  beginning,  1^  and  the  same  shall  constitute  the- 
oounty  of  Grant 

1887,  p.  345. 

766.  The  county  of  Oreeley  is  bounded  as  follows:  Commencing  at  the 
sonthwest  comer  of  township  seventeen  north,  of  range  twelve  west;  thence  east  to- 
the  southeast  corner  of  township  seventeen  north,  of  range  nine  west;  thence  north 
to  the  northeast  corner  of  township  twenty  north,  of  range  nine  west;  thence  west 
to  the  northwest  corner  of  township  twenty  north,  of  range  twelve  west ;  thence 
south  to  the  place  of  beginning. 

767.  The  county  of  Harlan  is  bounded  as  follows :  Commencing  at  the  south- 
west corner  of  township  one  north,  of  range  twenty  west ;  thence  east  to  the  southeast 
comer  of  township  one  north,  of  range  seventeen  west;  thence  north  to  the  north- 
east comer  of  township  four  north,  of  range  seventeen  west ;  thence  west  to  the 
northwest  comer  of  township  four  north,  of  range  twenty  west;  thence  south, 
to  the  place  of  beginning.  * 

768.  The  county  of  Hall  is  bounded  as  follows:  Commencing  at  the  southwest 
ooraer  of  township  nine  north,  of  range  twelve  west ;  thence  east  to  the  south— 
east  corner  of  township  nine  north,  of  range  nine  west ;  thence  north  to  the  northeast 
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<x)rner  of  township  twelve  north,  of  range  nine  west;  thence  west  to  the  northwest 
<K)rner  of  township  twelve  north,  of  range  twelve  west ;  thence  south  to  the  place 
of  befifinning. 

769.  The  county  of  Hamilton  is  bounded  as  follows :  Commencing  at  the 
southwest  corner  of  township  nine  north,  of  range  eight  west;  thence  east  to  the 
southeast  corner  of  township  nine  north,  of  range  five  west;  thence  north  to  the 
middle  of  the  south  channel  of  the  Platte  river;  thence  west  along  the  middle  of 
said  south  channel  to  the  line  dividing  ranges  eight  and  nine  west;  thence  south  to 
the  place  of  beginning. 

770.  [Hayes.] — All  of  that  portion  of  territory  bounded  as  follows,  to-wit: 
Commencing  at  the  northeast  corner  of  township  eight,  range  thirty-one  west; 
thence  west  to  the  northwest  comer  of  township  eight,  range  thirty-five ;  thence 
south  to  the  southwest  corner  of  township  five,  range  thirty-five ;  thence  east  to  the 
southeast  corner  of  township  five,  range  thirty-one ;  thence  north  to  the  place  of 
banning,  be  and  the  same  is  hereby  declared  to  be  the  county  of  Hayes. 

1877,  p.  212. 

771.  [Hitchcock.] — That  all  that  portion  of  the  state  of  Nebraska  known 
:and  described  as  townships  one,  two,  three,  and  four  north,  of  ranges  thirty-one, 
thirty-two,  thirty-three,  thirty-four,  and  thirty-five  west,  shall  hereafter  be  known 
SB  the  county  oi  Hitchcock. 

1873;  G.  S.,  p.  225. 

772.  The  county  of  Holt  is  bounded  as  follows:  Commencing  at  the  south- 
invest  corner  of  township  twenty-five  north,  of  range  sixteen  west;  thence  east  to  the 
southeast  corner  of  township  twenty-five  north,  of  range  nine  west;  thence  north 
to  the  middle  of  the  main  channel  of  the  Missouri  river;  thence  up  said  channel  so 
far  as  it  constitutes  the  boundary  line  of  this  state;  thence  west  on  said  state  line  to 
the  range  line  between  ranges  sixteen  and  seventeen;  thence  south  on  said  range 
iine  to  the  point  of  beginning;  Provided^  This  section  shall  not  take  effect  until  a 
majority  of  the  legal  voters  of  Holt  county  give  their  assent  to  such  boundary  change 
lit  the  next  general  election  in  the  manner  provided  by  section  9  of  chapter  18  of 
the  Ck)m piled  Statutes  of  1881,  entitled  ^^An  act  concerning  counties  and  county 
oflBcers,'^  attaching  **  unorganized  territory,  not  exceeding  two  townships,''  except 
that  it  shall  be  the  duty  of  the  county  board  to  call  said  election  without  any  peti- 
tion having  been  presented  to  the  county  commissioners  thereof;  Provided,  This 
section  shall  not  take  effect  until  this  act  shall  have  been  ratified  by  a  majority  of  the 
legal  voters  of  Holt  county,  as  above  provided. 

1883,  p.  200. 

773.  [Hooker.] — That  all  that  portion  of  the  state  of  -Nebraska  commencing 
at  the  southeast  corner  of  township  twenty-one  (21)  north,  of  range  thirty-one  (31) 
west  of  the  sixth  principal  meridian ;  thence  north  along  the  west  boundkry  line  of 
Thomas  county  to  the  northeast  corner  of  township  twenty-four  (24)  north,  of  range 
thirty-one  (31)  west;  thence  west  along  the  south  line  of  Cherry  county  to  the  north- 
west corner  of  township  twenty-four  (24)  north,  of  range  thirty-five  (35)  west ;  thenoe 
south  along  the  east  boundary  line  of  Grant  county  to  the  southwest  corner  of  town- 
ship twenty-one  (21)  north,  of  range  thirty-five  (35)  west;  thence  east  along  the 
north  boundary  line  of  IMcPherson  county  to  the  place  of  beginning,  be  and  the 
«ame  shall  constitute  the  county  of  Hooker. 

1889,  p.  69. 

774.  The  county  of  Howard  is  bounded  as  follows :  Commencing  at  the 
southwest  corner  of  township  thirteen  north,  of  range  twelve  west;  thence  east  to 
the  southeast  corner  of  township  thirteen  north,  of  range  nine  west;  thence  north 
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to  the  northeast  corner  of  township  sixteen  north,  of  range  nine  west;  thence  west 
to  the  northwest  corner  of  township  sixteen  north^  of  range  thirteen  west;  thence- 
soQth  to  the  place  of  beginninfjc. 

775.  The  county  of  Jefferson  is  bonnded  as  follows:  Commencing  at  the 
southwest  comer  of  township  one  north,  of  range  one  east;  thence  east  to  the  south- 
east corner  of  township  one  north,  range  four  east;  thence  north  to  the  northeast 
comer  of  township  four  north,  of  range  four  east;  thence  west  to  the  northwest 
comer  of  township  four  north,  of  range  one  east;  thence  south  to  the  place  or 
beginning. 

776.  [JohnsoiLj^The  territory  bounded  as  follows:  Commencing  at  the 
southwest  corner  of  township  four  north,  of  range  nine  east;  thence  east  to  the 
southeast  corner  of  section  thirty-three  in  township  four  north,  of  range  twelve  east  * 
thence  north  by  section  lines  to  the  northeast  ooraer  of  section  four  in  township  six 
north,  of  range  twelve  east;  thence  west  to  the  northwest  corner  of  township  six 
north,  of  range  nine  east;  thence  south  to  the  plaoe  of  b^inmng,  shall  be  and  con- 
stitute the  county  of  Johnson. 

777.  [Kearney.] — ^The  territory  oh  the  north  bonnded  by  the  middle  of  the 
south  channel  of  the  Platte  river;  on  the  east,  by  the  line  dividing  ranges  twelve 
and  thirteen  west;  on  the  south,  by  the  first  standard  parallel;  on  Sie  west,  by  the 
line  dividing  ranges  sixteen  and  seventeen  west,  shall  oe  and  constitute  the  county 
of  Kearney. 

778.  [Keith.] — That  all  that  portion  of  the  state  of  Nebraska  lying  between 
the  west  boundary  line  of  Lincoln  county  and  the  east  boundary  line  of  Cheyenne 
county,  and  the  boundary  line  between  Nebraska  and  the  territory  of  Colorado,  and. 
between  the  second  and  fourth  standard  parallels,  north  of  the  baiae  line,  shall  here- 
after be  known  as  the  county  of  Keith. 

1873,  G.  S.,  p.  226. 

779.  The  county  of  Keya  Faha  is  bounded  as  follows:  Commencing  at  the 
northeast  corner  of  said  Brown  county  and  running  thence  south  on  the  eastern 
boundary  thereof  to  the  center  of  the  oiiannel  of  the  Nibbrara  river;  thence  up  the 
center  of  said  channel  to  the  western  boundary  line  of  said  Brown  county;  thence 
north  along  said  boundary  line  to  the  northwest  corner  of  said  Brown  county;  thence 
east  along  said  northern  boundary  line  to  the  place  of  beginning. 

Formed  from  Brown  oonnty  by  vote  November  4,  1884. 

780.  The  county  of  KnoX  is  bounded  as  follows:  Commencing  at  the  south- 
west corner  of  township  twenty-nine  north,  of  range  eight  west;  thence  east  to  the 
southeast  comer  of  township  twenty-nine  north,  of  range  two  west ;  thence  north  to 
the  middle  of  the  main  channel  of  the  Missouri  river ;  thence  along  the  middle  of  the 
main  channel  of  said  river  to  the  point  where  the  dividing  line  between  ranges 
eight  and  nine  west  intersects  the  same;  thence  south  to  the  place  of  b^inning; 
Providedy  That  this  act  shall  not  take  effect  until  the  president  of  the  United  States 
shall  by  proclamation  declare  the  Indian  title  to  the  unorganized  territory  trans- 
ferred to  Knox  county  by  this  act  extinguished,  and  until  a  majority  of  the  legal 
voters  of  Knox  county  gave  their  assent  to  the  transfer  of  said  unorganized  territory 
in  the  manner  provided  by  law. 

1883,  p.  201. 

781.  The  county  of  Kimball  is  bounded  as  follows:  Commencing  at  the 
northeast  corner  of  section  three  in  township  number  sixteen  north,  of  range  fifty- 
three  west;  thence  due  west  on  the  township  line  between  townships  sixteen  and  sev- 
enteen north,  to  a  point  where  said  line  intersects  the  east  boundary  line  of  the  ter- 
ritory of  Wyoming;  thence  south  along  the  west  boundary  line  of  the  state  of 
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Nebraska  to  a  point  where  the  said  line  intersects  the  north  boundary  line  of  the 
«tate  of  Colorado;  thence  east  along  the  south  boundary  line  of  the  state  of  Ne- 
braska to  a  point  where  said  line  intersects  a  line  extending  due  north  on  the  section 
Jine  between  sections  sixteen  and  seventeen,  township  twelve  north^  range  fifty-three 
west;  thence  north  to  the  northwest  corner  of  section  four,  in  township  twelve 
oorti),  of  range  fifty-three  west;  thence  due  east  to  the  southeast  corner  of  section 
thirty-four  in  township  thirteen  north,  of  range  fifty-three  west;  and  thence  due 
north  to  the  place  of  b^inning. 

Formed  fhom  Cbejenne  county  November  6, 1888. 

782.  pLogan.] — That  all  that  portion  of  the  state  of  Nebraska  commencing 
at  the  southeast  corner  of  township  seventeen  (17)  north,  range  twenty-six  (26)  west, 
of  the  sixtii  principal  meridian,  running  thence  west  along  the  north  line  of  Lin- 
<^ln  county  to  the  southwest  corner  of  township  seventeen  (17)  north,  range  twenty- 
nine  (29)  west ;  thence  north  to  the  northwest  corner  of  township  twenty  (20)  north, 
range  twenty-nine  (29)  west ;  thence  east  to  the  northeast  corner  of  township  twenty 
{20)  north,  range  twenty-six  (26)  west ;  thence  south  along  the  west  liqe  of  Custer 
<;ounty  to  the  point  of  beginning,  be  and  the  same  shall  constitute  the  county  of 
Logan. 

1885,  p.  207. 

783.  The  county  of  Lancaster  is  bounded  as  follows :  Commencing  at  the 
southwest  corner  of  township  seven  north,  of  range  five  east,  thence  east  to  the 
southeast  corner  of  township  seven  north,  of  range  eight  east;  thence  north  to  the 
northeast  corner  of  township  twelve  north,  of  range  eight  east;  thence  west  to  the 
northwest  corner  of  township  twelve  norths  of  range  five  east ;  thence  south  to  the 
place  of  beginning. 

784.  The  county  of  Lincoln  is  bounded  as  follows :  Commencing  at  the 
southwest  corner  of  township  nine  north,  of  range  thirty-four  west;  thence  east  to 
the  southeast  corner  of  township  nine  north,  of  range  twenty-six  west;  thence 
north  to  the  fourth  standard  parallel ;  thence  west  to  a  point  where  the  dividing  line 
between  ranges  thirty-four  and  thirty-five  intersects  the  same ;  thence  south  to  the 
place  of  beginning. 

785.  [Loup.] — All  that  portion  of  the  state  of  Nebraska  bounded  as  follows : 
Commencing  at  the  northeast  corner  of  township  twenty-four  north,  of  range  sev- 
enteen west ;  thence  west  to  the  northwest  corner  of  township  twenty-four  north,  of 
range  twenty  west ;  thence  south  to  the  southwest  corner  of  township  twenty -one 
north,  of  range  twenty  west;  thence  east  to  the  southeast  corner  of  township 
twenty-one  north,  of  range  seventeen  west;  thence  north  to  the  place  of  b^inning, 
"be  and  the  same  shall  hereby  constitute  the  county  of  Loup. 

1883,  p.  202. 

786.  The  county  of  Madison  is  bounded  as  follows:  Commencing  at  the 
southeast  corner  of  township  twenty-one  north,  of  range  one  west;  thence  north  to 
the  northeast  corner  of  township  twenty-four  north,  of  range  one  west ;  thence  west 
to  the  northwest  corner  of  township  twenty-four  north,  of  range  four  west;  thence 
south  to  the  southwest  corner  of  township  twenty-one  north,  of  range  four  west; 
thence  east  to  the  place  of  beginning. 

787.  [McPherson.] — That  all  that  portion  of  the  state  of  Nebraska  com- 
mencing at  the  southeast  corner  of  township  seventeen  (17)  north,  of  range  thirty 
(30)  west,  of  the  sixth  principal  meridian;  thence  north  along  the  west  boundary 
line  of  Logan  county  to  northeast  comer  of  township  twenty  (20)  north,  of  range 
thirty  (80)  west ;  thence  west  along  said  township  line  to  the  northwest  corner  of 
township  twenty  north,  of  range  thirty-five  (35)  west ;  thence  south  on  said  range 
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line  tosoathwest  corner  of  township  seventeen  (17)  north,  of  range  thirty-five  (35) 
west;  thence  east  along  the  north  boundary  line  of  Lincoln  county  to  the  place  of 
beginoingy  be  and  the  same  shall  constitute  the  county  of  McPherson. 
1887,  p.  346. 

788.  [Merrick.] — ^The  territory  bounded  as  follows:  Commencing  at  the 
northeast  corner  of  township  sixteen  north,  of  range  three  west ;  thence  south  by  the 
line  dividing  ranges  two  and  three  west  to  the  middle  of  the  south  channel  of  the 
Platte  river;  thence  westerly  by  the  middle  of  said  south  channel  to  its  intersection 
with  the  line  dividing  rangeseight  and  nine  west;  thence  north  by  said  line  to  the  north- 
west comer  of  township  sixteen  north,  of  range  eight  west;  thence  east  to  the  west 
boundary  of  the  Pawnee  Indian  Reservation ;  thence  by  the  boundaries  of  said  reser- 
vation passing  by  its  south  side  around  the  line  dividing  townships  sixteen  and 
seventeen  north ;  thence  east  to  the  place  of  beginning,  shall  be  and  constitute  the 
<x)unty  of  Merrick. 

789.  [Nance.]— That  all  that  portion  of  the  state  of  Nebraska  included  in 
and  known  as  the  Pawnee  Reservation  be  and  the  same  shall  constitute  the  county 
of  Nance. 

1879,  p.  14a 

790.  [Lands  attached  to  Nance  county.] — That  all  of  sections  numbered 
six  (6),  seven  (7),  eighteen  (18),  nineteen  (19),  thirty  (30),  and  thirty-one  (31),  in 
township  No.  seventeen  (17)  north,  of  range  No.  eight  (8)  west,  of  the  sixth  (6th) 
prmcipal  meridian,  lyin^  west  of  the  old  Pawnee  Indian  Reservation  be  and  the 
^me  are  hereby  attacheo  to  and  made  a  part  of  said  Nance  county,  Nebraska. 

1881,  p.  217. 

791.  The  boundaries  of  the  said  Nance  county  are  hereby  extended  so  as  to 
include  all  of  said  unorganized  territory. 

Id. 

792.  [Nemaha.] — ^The  territory  bounded  as  follows:  Commencing  at  the 
southwest  comer  of  section  thirty-four  in  township  four  north,  of  range  twelve 
«ttt;  thence  north  by  section  lines  to  the  northwest  corner  of  section  three  in  town- 
ship six  north,  of  range  twelve  east;  then  east  by  the  line  dividing  townships  six 
and  seven  north,  to  its  first  intersection  with  the  state  boundary ;  thence  around  the 
old  channel  of  the  Missouri  river,  and  including  what  is  known  as  McKissock's 
island,  by  the  eastern  boundary  of  the  state  to  the  intersection  thereof  with  the  line 
diviMing  townships  three  and  four  north ;  thence  by  said  line  west  to  the  place  of 
beginning,  shall  be  and  constitute  the  county  of  Nemaha. 

793.  The  county  of  Nnokolls  is  bounded  as  follows :  Commencing  at  the 
southwest  corner  of  township  one  north,  of  range  eight  west ;  thence  east  along  the 
base  line  to  the  southeast  comer  of  said  township  in  range  five  west ;  thence  north 
to  the  northeast  corner  of  township  four  north,  of  range  five  west;  thence  west  to 
the  northwest  corner  of  said  township  in  range  eight  west;  thence  south  to  the 
place  of  b^inning. 

794.  The  county  of  Otoe  is  bounded  as  follows :  Commencing  at  the  south- 
west corner  of  township  seven  north,  of  range  nine  east;  thence  east  to  the  middle 
of  the  main  channel  of  the  Missouri  river;  thence  up  said  channel  until  i.  inter- 
sects the  dividing  line  between  townships  nine  and  ten ;  thence  west  to  the  north- 
west corner  of  township  nine  north,  of  range  nine  east ;  thence  south  to  the  place  of 
banning. 

796.  The  county  of  Pawnee  is  bounded  as  follows :  Commencing  at  the 
southwest  comer  of  township  one  north,  of  range  nine  east;  thence  east  to  the 
fioatheast  comer  of  said  township  in  range  twelve  east;  thence  north  to  the  north- 
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east  corner  of  township  three  north,  of  range  twelve  east;  tbence  west  to  the- 
northwest  corner  of  township  three  north,  of  range  nine  east ;  thence  south  to  the 
place  of  beginning. 

796.  The  county  of  Perkins  is  bounded  as  follows:  Commencing  at  the 
southwest  corner  of  township  nine  north,  of  range  forty-one  west,  of  the  sixth  prin- 
cipal meridian;  thence  east  to  the  southeast  corner  of  township  nine  north,  of  range 
thirty-iive;  thence  north  to  the  northeast  corner  of  section  twenty-four,  in  township 
twelve  north,  of  range  thirty-five  west;  thence  west  on  section  lines  to  the  north- 
west corner  of  section  nineteen,  in  township  twelve  north,  of  range  forty-one  west;. 
thence  south  along  the  state  line  to  the  southwest  corner  of  township,  nine  north,  of 
range  forty-one  west;  thence  east  to  the  place  of  b^inning. 

Formed  from  Keith  by  rote  November  8,  1887. 

797.  [Phelps.] — That  all  that  portion  of  territory  commencing  at  the  southwest 
corner  of  township  five  north,  of  the  base  line,  and  range  twenty  west  of  the  sixth 
principal  meridian ;  thence  running  north  to  the  middle  of  the  south  channel  of  the 
rlatte  river;  thence  running  in  an  easterly  direction  along  the  middle  of  the  south 
channel  until  it  reaches  the  line  dividing  the  sixteenth  and  seventeenth  ranges  west 
of  the  said  sixth  principal  meridian;  thence  south  to  the  southeast  corner  of  town- 
ship five  north,  and  seventeen  west,  as  aforesaid ;  thence  west  to  the  place  of  be- 
ginning, be  and  the  same  shall  constitute  the  county  of  Phelps. 

1873;  as.,  p.  223. 

798.  The  county  of  Pierce  is  bounded  as  follows:  Commencing  at  the  south- 
west corner  of  township  twenty-five  north,  of  range  four  west;  thence  east  to  the 
southeast  comer  of  township  twenty-five  north,  of  range  one  west ;  thence  north  to- 
the  northeast  corner  of  township  twenty-eight  north,  of  range  one  west;  thence  west 
to  the  noithwest  corner  of  township  twenty-eight  north,  of  range  four  west;  thence 
south  to  the  place  of  b^inning. 

Amended  1876,  p.  73. 

799.  The  county  of  Folk  is  bounded  as  follows :  Commencing  at  the  south- 
west comer  of  township  thirteen  north,  of  range  four  west;  thence  east  to  the  south- 
east comer  of  township  tliirteen  north,  of  range  one  west;  thence  north  to  the  soutU 
bank  of  the  north  channel  of  the  Platte  river;  thence  west  along  said  south  bank 
to  the  dividing  line  between  ranges  two  and  three  west;  thence  to  the  middle  of  the 
south  channel  of  the  1  ^utte  river ;  thence  west  along  said  channel  to  a  point  where 
the  dividing  line  between  ranges  four  and  five  west  intersects  the  same;  thence 
south  to  the  place  of  beginning. 

800.  The  county  of  Platte  is  bounded  as  follows:  Commencing  at  a  point  od 
the  south  bank  of  the  Platte  river  where  the  dividing  line  between  ranges  one  and 
two  east  crosses  the  same;  thence  along  said  south  bank  to  a  point  where  the  divid- 
ing line  between  townships  sixteen  and  seventeen  intersects  the  same;  thence  to  the 
south  bank  of  the  main  channel  of  the  Platte  river;  thence  west  along  said  south 
bank  to  its  intersection  with  the  lines  dividing  ranges  two  and  three  west ;  thence 
north  by  said  line  to  the  northwest  corner  of  township  sixteen  north,  of  range  twa 
west;  thence  west  on  the  fourth  standard  parallel  to  the  eastern  boundary  of  the 
Pawnee  Indian  reservation ;  thence  west  and  north  by  the  boundaries  of  said  reserva- 
tion to  the  line  dividing  ranges  four  and  five  west;  thence  north  to  the  northwest 
corner  of  township  twenty  north,  of  range  four  west;  thence  east  by  the  fifth  stand- 
ard parallel  to  the  line  dividing  ranges  one  and  two  east ;  thence  south  to  the  place 
of  beginning. 

801.  [Red  Willow.] — That  all  that  portion  of  the  state  of  Nebraska  known 
and  described  as  townships  one,  two,  three,  and  four  north,  of  ranges  twenty-six^ 
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twenty-seven,  twentj-eight,  twenty-nine,  and  thirty  west,  shall  hereafter  be  known 
as  the  county  of  Red  Willow. 

1873;  G.  a,  p.  224. 

802.  The  county  of  Richardson  is  bounded  as  follows:  Commencing  at  the 
southwest  corner  of  township  one  north,  of  range  thirteen  east;  thence  east  to  the 
middle  of  the  main  channel  of  the  Missouri  river;  thence  up  said  channel  until  it 
intersects  the  line  dividing  townships  three  and  four  north ;  thence  west  to  the 
northwest  comer  of  township  three  north,  [of  range  thirteen  east];  thence  south  to 
the  place  of  beginning. 

803.  The  county  of  Hock  is  bounded  as  follows :  Commencing  at  the  center 
of  the  channel  of  the  Niobrara  river,  on  the  section  line  between  sections  twenty 
and  twenty-one,  township  thirty-two,  range  twenty  west  of  the  sixth  principal 
meridian ;  thence  south  on  the  said  section  line  to  the  southwest  corner  of  sec- 
tion thirty-three,  township  twenty-nine,  range  twenty  west;  thence  east  to  the 
northwest  corner  of  section  four,  township  twenty-eight,  range  twenty  west;  thence 
south  to  the  southwest  corner  of  section  thirty-three,  township  twenty-five,  range 
twenty  west ;  thence  east  to  the  range  line  between  ranges  sixteen  and  seventeen, 
between  Brown  county  and  Holt  county;  thence  north  on  said  range  line  to  the 
middle  of  the  channel  of  the  Niobrara  river;  thence  up  the  center  of  the  channel  of 
said  river  to  the  place  of  b^inning. 

Formed  from  Brown  by  rote  November  6, 1888. 

804.  The  county  of  Saline  is  bounded  as  follows:  Commencing  at  the  south- 
west comer  of  township  five  north,  of  range  one  east;  thence  east  to  the  southeast 
oomer  of  township  five  north,  of  range  four  east;  thence  north  to  the  northeast 
comer  of  township  eight  north,  of  range  four  east ;  thence  west  to  the  northwest 
corner  of  township  eight  north,  of  range  one  east;  thence  south  to*  the  place  of  be- 
ginning. 

805.  The  county  of  Sarpy  is  bounded  as  follows:  Commencing  at  a  point  in 
the  middle  of  the  main  channel  of  the  Missouri  river,  due  east  of  a  point  in  the 
middle  of  the  main  channel  of  the  Platte  river,  where  the  same  disembogues  into 
said  Missouri  river;  thence  up  the  middle  of  the  main  channel  of  the  said  river  to 
a  point  two  miles  due  «outh  of  the  north  line  of  township  fourteen  north ;  thence 
due  west  to  the  middle  of  the  main  channel  of  the  Platte  river;  thence  down  said 
channel  to  the  place  of  beginning. 

806.  The  county  of  Saunders  is  bounded  as  follows:  Commencing  at  the 
southwest  comer  of  township  thirteen  north,  of  range  five  east;  thence  east  to  the 
southeast  comer  of  township  thirteen  north,  of  range  eight  east;  thence  south  two 
miles ;  thence  east  six  miles ;  thence  north  two  miles ;  thence  east  to  the  main  chan- 
nel of  the  Platte  river;  thence  up  said  main  channel  until  it  intersects  the  line  di- 
viding ranges  four  and  five  east;  thence  south  to  the  place  of  b^inning. 

807.  The  county  of  Scott's  Bluff  is  bounded  as  follows :  Commencing  at  the 
northeast  comer  of  section  five  in  township  twenty-three  north,  of  range  fifty-two 
west,  of  the  sixth  principal  meridian ;  thence  due  west  along  the  north  boundary 
line  of  Cheyenne  county,  Nebraska,  to  a  point  where  the  said  line  intersects  the  east 
boundary  line  of  the  territory  of  Wyoming ;  thence  south  along  the  west  boundary 
line  of  the  state  of  Nebraska  to  a  point  on  the  section  line  between  sections  eighteen 
and. nineteen  in  township  twenty  north,  of  range  fifty-eight  west;  thence  due  east 
on  said  section  line  to  the  southeast  corner  of  section  thirteen  in  township  twenty 
north,  of  range  fifty-three  west ;  thence  north  on  the  range  line  between  ranges 
fifty-two  and  fifty-three  west,  to  the  northeast  corner  of  section  one  in  township 
twenty  north,  of  range  fifty-three  west ;  thence  east  to  the  southeast  corner  of  seo- 
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tion  thirty-two  in  township  twenty-one  north,  of  range  fifty-two  west,  and  thenoe 
due  north  to  the  place  of  beginning. 

Formed  from  Cheyenne  by  vote  November  6, 1888. 

808.  The  county  of  Soward  is  bounded  as  follows :  Commencing  at  the  south- 
west corner  of  township  nine  north,  of  range  one  east;  thence  east  to  the  southeast 
corner  of  township  nine  north,  of  range  four  east ;  thence  north  to  the  northeast 
corner  of  township  twelve  north,  of  range  four  east;  thence  west  to  the  northwest 
corner  of  township  twelve  north,  of  range  one  east ;  thence  south  to  the  place  of 
beginning. 

809.  [Sheridan.] — That  all  that  portion  of  Sioux  county,  of  the  state  of  Ne- 
braska, commencing  at  the  southeast  corner  of  township  twenty-four  (24)  north,  of 
range  lorty-one(41)  west,  of  the  sixth  principal  meridian ;  thence  west  to  the  south- 
west corner  of  township  twenty-four  (24)  north,  of  range  forty-six  (46) ;  thenoe 
north  on  the  range  line  between  ranges  forty-six  (46)  and  forty-seven  (47)  to  the 
northern  boundary  line  of  the  state  of  Nebraska ;  thence  east  along  said  boundary 
line  to  the  range  line  between  ranges  forty  (40)  and  forty-one  (41) ;  thence  south  on 
said  range  line  to  the  point  of  beginning,  be  and  the  same  shall  constitute  the  oounty 
of  Sheridan. 

1885,  p.  208. 

810.  The  county  of  Sherman  is  bounded  as  follows:  Commencing  at  the. 
southwest  corner  of  township  thirteen  north,  of  range  sixteen  west;  thence  east  to 
the  southeast  corner  of  township  thirteen  north,  of  range  thirteen  west;  thence 
north  to  the  northeast  corner  of  township  sixteen  north,  of  range  thirteen  west; 
thenoe  west  to  the  northwest  corner  of  township  sixteen  north,  of  range  sixteen 
west;  thence  south  to  the  place  of  beginning. 

811.  That  all  that  portion  of  SioilX  county  of  the  state  of  Nebraska,  com- 
mencing at  the  southeast  corner  of  township  twenty-four  (24)  north,  of  range  fifty- 
three  west,  of  the  sixth  principal  meridian;  thence  west  to  the  western  boundary 
line  of  the  state  of  Nebraska;  thence  north  along  the  said  boundary  line  to  the 
northwest  corner  of  the  state  of  Nebraska;  thenoe  east  on  the  northern  boundary 
line  of  the  state  of  Nebraska  to  the  range  line  between  ranges  fifty-two  (52)  and 
fifty-three  (53);  thence  south  to  the  place  of  b^inning,  be  and  the  same  shall  con- 
stitute the  county  of  Sioux. 

1885,  p.  209. 

812.  The  county  of  Stanton  is  bounded  as  follows:  Commencing  at  the 
southwest  corner  of  township  twenty-one  north,  of  range  one  east;  thence  east  to 
ihe  southeast  corner  of  township  twenty-one  north,  of  range  three  east;  thence 
north  to  the  northeast  corner  of  township  twenty-four  north,  of  range  three  east; 
thence  west  to  the  northwest  corner  of  township  twenty-four  north,  of  range  one 
east;  thence  south  to  the  place  of  b^inning. 

813.  The  county  of  Thayer  is  bounded  as  follows:  Commencing  at  the 
southwest  corner  of  township  one  north,  of  range  four  west;  thence  east  to  the 
southeast  corner  of  township  one  north,  of  range  one  west;  thence  north  !ilong  the 
sixth  principal  meridian  to  the  first  standard  parallel;  thence  west  to  the  north- 
west corner  of  township  four  north,  of  range  four  west ;  thence  south  to  the  place 
of  beginning, 

814.  [Thomas.] — ^That  all  that  portion  of  the  state  of  Nebraska  commencing 
at  the  southeast  corner  of  township  twenty-one  (21)  north,  of  range  twenty-six  ^26) 
west,  of  the  sixth  (6)  principal  meridian,  running  thence  north  along  the  west  line 
of  Blaine  county  to  the  northeast  corner  of  township  twenty-four  (24)  north,  of 
range  twenty-six  {26)  west ;  thence  west  along  the  south  line  of  Cherry  county  to 
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the  northwest  corner  of  township  twenty-four  (24)  north,  of  range  thirty  (30)  west  j 
thence  south  along  said  range  line  to  the  southwest  corner  of  township  twenty-one 
(21)  north,  of  range  thirty  (80)  west ;  thence  east  along  the  north  line  of  Logau 
oonnly  to  the  place  of  b^inning,  be  and  the  same  shall  constitute  the  county  of 
Thomas. 

1887,  p.  347. 

815.  The  territory  bounded  as  follows  shall  constitute  the  county  of  ThoTB- 
ton:  Commencing  at  the  southeast  corner  of  section  thirty-four  (34),  township 
twenty-five  (25)  north,  of  range  five  east,  sixth  P.  M. :  thence  east  to  the  northeast 
comer  of  township  twenty-four  (24)  north,  of  range  seven  (7)  east,  sixth  P.  M.  j 
thence  south  to  the  south  line  of  the  Omaha  Indian  reservation,  as  originally  sur- 
veyed ;  thence  east  along  said  line  to  the  southwest  corner  of  section  twenty-eight 
(28),  township  twenty-four  (24)  north,  of  range  ten  (10)  east,  sixth  P.  M.;  thence 
north  to  the  northwest  corner  of  section  twenty-one  (21),  township  twenty-four 
(24)  north,  of  range  ten  (10)  east,  sixth  P.  M. ;  thence  east  to  the  eastern  boundary 
of  the  state  of  Nebraska;  thence  in  a  northwesterly  direction  along  said  boundary 
line  to  its  intersection  with  the  section  line  dividing  sections  twenty-five  (25)  and 
thirty-six  (36),  township  twenty-seven  (27)  north,  of  range  nine  (9)  east,  sixth  P. 
M,;  thence  west  to  the  northwest  corner  of  section  thirty-four  (34),  township  twenty- 
seven  (27)  north,  range  six  (6)  east,  sixth  P.  M.;  thence  south  to  thp  southwest 
comer  of  section  thirty- four  (34),  township  twenty-seven  (27)  north,  range  six  (6) 
east,  sixth  P.  M.;  thence  west  to  the  northwest  corner  of  section  two  (2),  township 
twenty-six  (26)  north,  of  range  five  (5)  east,  sixth  principal  meridian;  thence  soutn 
to  the  place  of  beginning. 

1889,  p.  71. 

816.  The  county  of  Valley  is  bounded  as  follows:  Commencing  at  the  south- 
west comer  of  township  seventeen  north,  of  range  sixteen  west;  thence  east  to  the 
southeast  corner  of  township  seventeen  north,  of  range  thirteen  west ;  thence  north 
to  the  northeast  corner  of  township  twenty  north,  of  range  thirteen  west;  thence 
west  to  the  northwest  corner  of  township  twenty  north,  of  range  sixteen  west  j 
thence  south  to  the  place  of  beginning. 

817.  The  county  of  Washington  is  bounded  as  follows:  Commencing  at  the 
northeast  corner  of  section  thirty  (30),  in  township  twenty  (20)  north,  of  range  nine 
(9)  east ;  thence  east  on  a  line  parallel  with  the  dividing  line  between  townships 
nineteen  and  twenty,  and  two  miles  north  of  the  same,  to  the  middle  of  the  main 
channel  of  the  Missouri  river;  thence  down  said  channel  to  a  point  where  the 
dividing  line  between  ranges  sixteen  (16)  and  seventeen  (17)  intersects  the  same; 
thence  west  to  the  southeast  corner  of  section  thirty-one  (31),  township  seventeen 
(17)  north,  range  ten  (10)  east;  thence  north  on  section  lines  three  (3)  miles,  to  the 
northeast  corner  of  section  nineteen  (19),  township  seventeen  (17)  north,  of  range 
ten  (10)  east ;  thence  west  on  section  lines  two  miles  to  southwest  corner  of  section 
thirteen  (13),  township  seventeen  (17),  range  nine  (9)  east ;  thence  north  on  section 
lines  one  mile,  to  northwest  corner  of  section  thirteen  (13),  last  aforesaid;  thence 
west  on  section  line  one  mile  to  southwest  corner  of  section  eleven  (11),  township 
seventeen  (17)  north,  range  nine  (9)  east ;  thence  north  on  section  lines  one  mile,  to 
northwest  corner  of  said  section  eleven  (11),  last  aforesaid;  thence  west  on  section 
lines  one  mile,  to  the  southwest  corner  of  section  three  (3),  township  seventeen  (17), 
range  nine  (9)  east;  thence  north  on  section  lines  one  mile,  to  the  northwest  comer 
of  said  section  three  (3) ;  thence  west  on  section  line  one  mile,  to  northwest  corner 
of  section  four  (4),  township  seventeen  (17),  range  nine  (9)  east;  thence  north  on 
section  line  one  mile,   to   northeast  corner  of  section  thirty-two  (32),  township 
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eighteen  (18),  range  nine  (9)  east;  thence  west  one-half  mile  on  section  line,  to 
northwest  corner  of  the  northeast  quarter  of  section  thirty-two  (32),  township  eigh- 
teen (18),  range  nine  (9)  east;  thence  north  on  half-section  line  two  miles,  to  the 
southeast  corner  of  the  southwest  quarter  of  section  seventeen  (17),  township  eigh- 
teen (18),  range  nine  (9)  east;  thence  west  on  section  line  one-half  mile,  to  south- 
west corner  of  section  seventeen  (17),  township  eighteen  (18),  range  nine  (9)  east; 
thence  north  to  the  place  of  beginning. 
Amended  1887,  p.  348. 

818.  The  county  of  Wayne  is  bounded  as  follows:  Commencing  at  the 
southwest  corner  of  township  twenty-five  (25)  north,  of  range  one  (1)  east;  thence 
east  to  [the  southeast  corner  of  section  thirty-four  (84),  township  twenty-five 
north,  of  range  five  (5)  east ;  thence  north  to  the  northeast  corner  of  section  three 
(3),  township  twenty-six  (26)  north,  of  range  five  (6)  east;  thence  west  to  the  north- 
east corner  of  township  twenty-six  (26)  north,  of  range  three  (3)  east;  thence  north 
to  the  northeast  corner  of  township  twenty-seven  (27)  north,  of  range  three  (3)  east; . 
thence  west  to  the  northwest  corner  of  township  twenty-seven  (27)  north,  of  range 
one  (1)  east;  thence  south  to  the  place  of  beginning. 

Amended  1889,  p.  70. 

819.  The  county  of  Webster  is  bounded  as  follows:  Commencing  at  the 
southwest  corner  of  township  one  north,  of  range  twelve  west;  thence  east  to  the 
southeast  corner  of  township  one  north,  of  range  nine  west;  thence  north  to  the 
northeast  corner  of  township  four  north,  of  range  nine  west;  thence  west  to  the 
northwest  corner  of  township  four  north,  of  range  twelve  west;  thence  south  to 
place  of  beginning. 

820.  [Wheeler.] — All  that  portion  of  the  state  commencing  at  the  southeast 
corner  of  township  twenty-one  (21)  north,  of  range  nine  (9)  west  of  the  sixth 
principal  meridian;  running  thence  north  to  the  northeast  corner  of  township 
twenty-four  (24)  north,  of  range  nine  (9)  west;  thence  west  to  the  northwest  corner 
of  township  twenty-four  (24)  north,  of  range  sixteen  (16)  west;  thence  south  to  the 
southwest  corner  of  township  twenty-one  (21)  north,  of  range  sixteen  (16)  west; 
thence  east  to  the  place  of  beginning,  be  and  the  same  shall  hereby  constitute  the 
county  of  Wheeler. 

1887,  p.  211.    Garfield  formed  from  Wheeler  November  8,  1881. 

821.  The  county  of  York  is  bounded  as  follows:  Commencing  at  the  south- 
west corner  of  township  nine  north,  of  range  four  west ;  thence  east  to  the  southeast 
corner  of  township  nine  north,  of  range  one  west ;  thence  north  to  the  northeast  corner 
of  township  twelve  north,  of  range  one  west;  thence  west  to  the  northwest  corner  of 
township  twelve  north,  of  range  four  west;  thence  south  to  the  place  of  beginning. 

Sees.  822  to  835.  '*An  act  to  provide  for  the  organization  of  new  counties  and  to  locate 
the  county  seats  thereof    In  force  September  1,  1873.     G.  S.,  p  228. 

822.  When  it  shall  be  made  to  appear  by  the  affidavit  of  three  resident  free- 
holders in  any  one  of  the  unorganized  counties  of  this  state  that  such  county  con- 
tains a  population  of  not  less  than  two  hundred  inhabitants,  and  ten  or  more  of 
such  inhabitants  being  taxpayers,  may,  by  memorial,  petition  the  governor  to  appoint 
three  persons  therein  mentioned,  to  act  as  special  county  commissioners,  and  one 
person  by  them  named  to  act  as  a  special  clerk  for  such  county;  and  shall  also  name 
some  place,  cetitrally  located  in  the  county,  for  a  temporary  county  seat ;  where- 
upon it  shall  be  the  duty  of  the  governor  to  appoint  and  commission  the  persons  so 
named  for  special  county  officers,  and  shall,  by  appointment,  under  his  band  and 
seal,  declare  the  said  place  the  temporary  county  seat  of  such  county. 

823.  The  said  commissioners  and  clerk,  before  entering  upon  the  discharge  of 
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their  respective  duties,  shall  take  and  subscribe  an  oath,  faithfully,  promptly,  and 
impartially  to  perform  them  as  herein  required;  and  such  oath  shall  be  filed  with 
and  left  in  the  office  of  the  county  clerk. 

824.  The  said  commissioners,  or  a  majority  of  them,  shall  proceed  to  divide 
such  county  into  suiitable  and  convenient  precincts,  and  such  commissioners  shall 
give  at  least  thirty  days*  previous  notice  or  the  time  which  they  shall  fix  upon  for 
holding  the  first  election  of  precinct  and  county  officers,  by  conspicuously  posting 
in  one  of  the  most  public  places  in  each  precinct  notices  of  such  election,  subscribed 
by  them,  and  attested  by  the  clerk ;  the  notices  posted  in  each  pr^inct  shall  specify 
the  place  of  voting  therein. 

Precincts  are  mere  territorial  divisions  created  for  certain  political  and  administrative  par- 
poses,  and  without  the  semblance  of  corporate  character.  They  can  neither  plead  nor  be  impleaded 
m  actions,  nor  are  they  capable  of  imposing  upon  themselves  any  obligation  or  liability  except  in 
pnrsnanoe  of  express  legislative  authority.     10,  22  (4  N.  W.,  370). 

825.  The  voters  at  such  election  may  assemble  at  nine  o'clock  A.  M.,  in  each 
precinct,  and  shall  select  from  among  their  own  number  two  judges  and  two  clerks 
for  the  election,  who,  before  they  enter  upon  the  discharge  of  their  duties,  shall 
take  the  oath  required  by  judges  and  clerks  of  election,  any  one  of  whom  may  ad- 
minister such  oath  to  the  other ;  and  the  said  election  shall  be  governed  by  the  laws 
regulating  elections  at  the  time.  The  special  commissioners  shall  constitute  the 
board  of  canvassers  for  such  election,  and  in  the  discharge  of  their  duties  as  such| 
shall  be  governed  by  the  law  in  force  at  that  time. 

County  is  permanently  organized  upon  holding  election  and  canvassing  votes.  11,  601(10 
N.W.,  525). 

826.  At  such  first  election,  the  voters  of  the  county  shall  determine  the 
permaiient  location  of  the  county  seat ;  for  this  purpose  each  voter  may  desig- 
nate on  his  ballot  the  place  of  his  choice  for  the  county  seat,  and  when  the  votes  are 
canvassed,  the  place  having  a  majority  of  all  the  votes  ])olled  shall  be  the  county 
seat,  and  public  notice  of  said  location  shall  be  given  by  the  county  commisssoners 
within  thirty  days,  by  posting  up  notices  in  three  several  places  in  each  precinct  in 
the  county,  and  a  copy  of  such  notice  shall  be  recorded  by  the  county  clerk  in  the 
book  of  miscellaneous  records. 

827.  In  any  county  where  an  election  has  been  heretofore  lield  under  any 

law  existing  at  the  time  of  said  election,  to  determine  the  permanent  location  of  the 

county  seat  of  such  county,  and  said  election  shall  be  declared  void  by  any  court  of 

competent  jurisdiction  in  an  action  instituted  for  that  purpose,  the  county  commis* 

sicmers  of  said  county  shall  submit,  at  the  next  general  election  to  be  held  sixty 

days  after  the  entering  of  such  judgment,  to  the  qualified  voters  of  the  county  seat  of 

tiie  county,  as  if  no  election  had  ever  been  held  in  such  county. 

Entirely  rewritten  1883,  p.  185.  Election  cannot  be  called  vfithont  petition.  16,  216  (20  N. 
W.,  213). 

828.  If  no  one  place  has  a  majority  of  all  the  votes  polled,  as  provided  in  section 
five  [826],  it  shall  be  the  duty  of  the  county  commissioners  within  one  month  after 
said  election,  or  within  one  month  after  the  officers  elected  at  the  first  elect ioa  have 
qualified  according  to  law,  to  order  a  special  election,  and  give  ten  day's  notice 
thereof,  by  posting  up  three  notices  in  each  precinct  in  said  county,  at  which  elec- 
tion votes  shall  be  taken  by  ballot  between  the  three  highest  places  voted  for  at  the 
first  election;  and  if  no  choice  is  made  at  such  election,  notice  of  another  election 
shall  be  given  as  alx)ve  provided  for,  to  decide  between  the  two  places  having  the 
highest  number  of  votes  at  the  last  election,  and  the  place  having  the  highest  num- 
ber of  votes  shall  be  the  county  seat. 

829.  Whenever  any  county  seat  shall  be  located  upon  any  public  lands 
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of  the  United  States,  it  shall  be  the  duty  of  the  county  commissioners  to  enter  or 
purchase  a  quarter  section  of  land  at  the  place  so  designated,  at  the  expense  of  and 
for  the  use  of  the  county,  within  three  months  thereafter,  if  said  land  oe  subject  to 
private  entry ;  if  not,  the  commissioners  shall  claim  the  same  as  a  pre-emption 
under  the  laws  of  the  United  States,  for  the  use  of  said  county. 

830.  Such  land  shall  be  surveyed  into  lots,  squares,  streets,  and  alleys,  and 
platted  and  recorded  in  the  county  clerk's  office ;  and  lots  necessary  for  public 
buildings  shall  be  reserved  by  the  commissioners  for  that  purpose. 

831.  The  remainder  of  said  lots  shall  be  offered  at  public  sale  by  the  sheriff 
of  the  county  to  the  highest  bidder,  at  such  time  as  the  county  board  may 
designate.  Notices  of  such  sale  shall  be  posted  up  in  three  public  places  of  the 
county,  and  published  in  some  newspaper  of  general  circulation  therein,  at  least 
thirty  days  previous  to  such  sale.  The  terms  of  sale  shall  be  determined  by  the 
oounty  commissioners,  and  they  may  dispose  of  lots  at  private  sale  upon  such  terms 
as  they  may  deem  best. 

832.  Purchasers  of  the  aforesaid  lots  shall  receive  a  certificate  of  purchase 
from  the  sheriff,  entitling  the  holder  to  a  deed  for  the  same,  when  payment  in  full 
shall  be  made  according  to  law.  If  the  purchaser  of  any  lot  fails  to  pay  for  the 
same  within  the  time  required  by  the  county  commissioners^  not  to  exceed  one  year 
in  any  case,  the  right  of  the  purchaser  to  such  lot  shall  be  forfeited,  and  the  same 
shall  be  again  sold  by  the  county  commissioners  as  hereinbefore  provided. 

833.  The  proceeds  of  the  sale  of  such  lots,  after  deducting  all  necessary  ex- 
penses, shall  be  paid  iuto  the  county  treasury  and  constitute  a  fund  for  the  erec- 
tion of  public  buildings  for  the  use  of  the  county,  at  the  county  seat,  and  shall  be 
used  for  no  other  purpose  whatever. 

•  834.  Whenever  any  county  organized  under  the  provisions  of  this  chapter 
shall  have  been  previously  attached  to  any  other  county  for  election,  judicial,  and 
revenue  purposes,  it  shall  be  the  duty  of  the  county  clerk  chosen  at  the  first  elec- 
tion, after  having  qualified  according  to  law,  to  procure  from  the  proper  officer  of 
such  county  a  transcript  of  all  deeds,  mortgages,  judgments,  and  liens  of  every 
description  upon  real  or  personal  property  lying  and  being  in  such  newly  organist 
oounty,  and  cause  the  same  to  be  recorded  in  the  proper  offices  of  his  own  county; 
such  clerk  shall  be  at  full  liberty  to  take  such  transcripts  himself,  and  when  re- 
corded in  the  proper  office  in  his  own  county,  shall  stand  headed  with  the  name  of 
the  county  and  offices  where  taken,  and  a  certificate  attached  thereto  that  they  are 
correct;  and  such  clerk  shall  receive  for  his  services  ten  cents  per  folio  for  taking 
such  transcripts,  ten  cents  per  folio  for  recording  them,  and  ten  cents  per  mile  for 
traveling  in  going  after  and  returning  with  them,  which  shall  be  audited,  allowed^ 
and  paid  to  him  by  his  own  county. 

835.  All  county  and  precinct  officers  elected  at  the  first  election  as  herein 
provided  shall  continue  to  hold  their  respective  offices  until  the  next  general  elec- 
tion held  for  the  same  offices  in  other  counties,  as  provided  by  the  election  law  in 
force  at  that  time,  and  until  their  successors  are  elected  and  qualified. 

Sees.  836  to  844.  **An  act  to  provide  for  the  relocation  of  cotinty  seats."  1875,  p,  ISSi 
In  force  February  24.     Repealing  section  8,  p.  229,  G.  S. 

836.  Whenever  the  inhabitants  of  any  county  are  desirous  of  changing  their 
oounty  seat,  a-^d  upon  petitions  therefor  being  presented  to  the  county  commis- 
sioners, signed  by  resident  electors  of  said  county,  equal  in  number  to  three-fiflhs 
of  all  the  votes  cast  in  said  county  at  the  last  general  election  held  therein,  said  pe- 
tition shall  contain,  in  addition  to  the  names  of  the  petitioners,  the  section,  town- 
ship^ and  range  on  which,  or  town  or  city  in  which  the  petitioners  reside,  their  ; 
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and  time  of  residence  in  the  county,  it  shall  be  the  dnty  of  sach  board  of  commis- 
sioners  to  forthwith  call  a  special  election  in  said  county  for  the  purpose  of  sub- 
mitting to  the  qualified  electors  thereof  the  question  of  the  relocation  of  the  county 
seat.  Notice  of  the  time  and  the  places  of  holding  said  election  shall  be  given  in 
the  same  manner,  and  said  election  shall  be  conducted  in  all  respects  the  same  as  is 
provided  by  law  relating  to  general  elections  for  county  purposes.  The  electors  at 
said  election  shall  designate  on  their  ballots  what  city,  town,  or  place  they  desire 
said  county  seat  located  at  or  in,  and  any  place  receiving  three-fifths  6f  all  the  votes 
east  shall  become  and  remain,  from  and  alter  the  first  day  of  the  third  month  next 
succeeding  such  election,  the  county  seat  of  said  county. 

Cannot  caU  election  without  petition.  16,  216  (20  N.  W.,  213).  Objection  to  petition  mnst 
be  made  before  election.  7,  390.  To  authorize  the  board  to  call  each  an  election  the  petition  mnst 
eootain  the  leqaieite  number  of  names  at  the  time  it  is*  acted  upon  by  them,  and  any  of  the  peti- 
tiooeTS  may  withdraw  their  names  at  any  time  before  such  petition  is  acted  upon  by  the  board.  10, 
36  (4  N.  W.,  373).  The  notice  must  conform  to  the  law.  The  place  of  removal  must  be  stated  on 
the  ballots.  3,  252.  County  board  proper  tribunal  in  first  instance  to  determine  whether  petition 
was  signed  hy  requisite  number  of  electors.  21,  578  (324N.  W.,  589).  When  the  intention  of  the 
▼oter  is  clearly  ascertainable  from  his  ballot,  together  with  extrinsic  evidence  of  a  public  nature,  the 
law  requires  the  counting  of  the  ballot    6, 147. 

837.  If  it  shall  appear  upon  the  canvass  of  said  votes  that  no  one  place  has 
received  three-fifths  of  all  the  votes  cast,  and  if  it  shall  further  appear  that  three- 
fifths  of  all  the  votes  cast  have  been  cast  in  favor  of  places  other  than  the  one 
where  said  county  seat  is  then  located,  it  shall  be  the  duty  of  said  board  of  county 
commissioners  to  immediately  call  a  special  election  in  the  same  manner  as  pro- 
vided in  section  one  of  this  act. 

Board  cannot  be  compelled  to  canvass  forged  returns.  24,  509-10  (39,  N.  W. ,  431).  Canvassers 
have  no  right  to  throw  out  illegal  votes;  nor  will  mandamus  lie  to  compel  commissioners  to  canvass 
votes.     8,  291. 

838.  At  which  election  the  electors  of  said  county  shall  designate  upon  their 
ballots  either  the  name  of  the  place  where  the  county  seat  is  then  located,  or  one  of 
the  two  places,  other  than  the  said  county  seat,  which  received  the  largest  number 
of  votes  cast  at  the  special  election  first  held,  and  in  canvassing  said  votes  no  votes 
shall  be  counted  except  such  as  are  cast  for  one  of  the  three  places  before 
mentioned. 

839.  If  three-fifths  of  all  said  votes  so  to  be  counted  shall  be  in  favor  of  the 
relocation  of  such  county  seat  at  either  of  the  places  voted  for,  the  place  receiv- 
ing three-fifths  of  such  votes  shall  become  and  remain  from  and  after  the  first  day 
of  the  third  month  next  succeeding  said  election  the  county  seat  of  such  county. 

840.  If  it  shall  appear  upon  the  canvass  of  said  vote  that  no  one  place 
has  received  three-fifths  of  all  the  votes  lep:ally  cast  at  said  election,  and  if  it  shall 
fortlier  appear  that  less  than  two-fifths  of  all  said  votes  have  been  cast  in  favor  of 
the  present  county  seat,  said  board  of  county  commissioners  shall,  at  the  next  gen- 
eral election  held  in  such  county,  again  submit  to  the  electors  thereof  the  question 
of  the  relocation  of  the  county  seat. 

841.  If  the  present  county  seat  received  a  less  number  of  votes,  at  the  second 
special  election  hereinbefore  provided  for,  than  either  of  the  other  places  voted 
for  thereat,  then  the  electors  shall  designate  on  their  ballots  the  name  of  one  of  the 
two  places,  other  than  said  county  seat,  where  they  desire  the  county  seat  so  located, 
and  the  one  of  said  places  receiving  the  largest  number  of  votes  shall  be  and  be- 
come, from  and. after  the  first  day  of  January  following  such  election,  the  county 
seat  of  said  county ;  but  if  at  said  election  only  one  of  the  places  voted  for  received 
more  votes  than  the  place  where  the  county  seat  is  then  located,  the  electors  of  said 
county  shall  designate  upon  their  ballots  either  the  name  of  the  place  where  the 
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oranty  seat  is  then  looated,  or  of  the  place  which  received  the  highest  namber  of 
votes  oast  at  the  aforesaid  special  election^  and  in  canvassing  said  votes  no  votes 
shall  be  counted  except  such  as  are  cast  for  one  of  the  two  places  before  mentioned. 

842.  If  three-fifths  of  all  said  votes  so  to  be  counted  shall  be  in  favor  of  the 
relocation  of  such  county  seat,  the  place  so  receiving  three-fifths  of  all  of  said 
votes  shall  become  and  remain,  from  and  after  the  first  day  of  January  next  suo- 
ceeding  said  election,  the  county  seat  of  such  county. 

843.  If  at  either  of  the  elections  in  this  act  provided  for  more  than  two-fifUis 
of  the  votes  cast  shall  be  in  favor  of  the  place  where  the  county  seat  is  then  located, 
the  question  of  the  relocation  thereof  shall  not  be  again  BUbmitted  for  the 
space  of  two  years  from  the  date  of  said  election,  and  in  case  the  county  seat  shall 
be  relocated  as  herein  provided  for,  the  question  of  the  relocation  thereof  shall  not 
be  again  submitted  to  the  electors  for  the  space  of  five  years  thereafter. 

844.  When  any  such  county  seat  shall  have  been  relocated,  it  shall  be  the  duty 
of  county  officers  to  forthwith  remove  their  respective  offices^  and  all  county 
reo0rds,  papers,  and  property  in  their  offices  or  charge,  to  the  place  where  said 
county  seat  shall  have  been  relocated ;  and  any  county  officer  who  shall  refuse 
to  comply  with  any  of  the  provisions  of  this  act  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be  fined  in  any  sum  not  exceeding  one 
thousand  dollars,  and  a  conviction  of  any  such  officer  of  such  misdemeanor  shall 
work  a  vacancy  in  his  said  office. 

County  commissiooers  or  coanty  officers  have  no  discretion  whatever  after  the  resalt  is  an- 
'  nonnced.     16,  305  (18  N.  W.,  93). 

Sees.  845  to  927.  '*An  act  concerning  ooxinties  and  county  officers."*  1879,  p.  353, 
In  force  September  1. 

845.  The  boundaries  of  the  several  counties  of  this  state  shall  remain  as  are 
established  nntil  the  same  be  changed  according  to  law. 

846.  In  all  cases  where  any  organized  county  lies  adjacent  to  any  boundary 
line  of  this  state,  and  it  shall  appear  that  any  island,  territory,  or  tract  of  land  lies 
between  such  county  and  the  state  boundary,  and  is  not  included  within  the  defined 
boundaries  of  any  organized  county,  and  is  not  a  military  reservation  of  the  United 
States,  such  unincladed  island,  territory,  or  tract  of  land  shall  attach  to  and  be  a 
part  of  such  adjacent  county  for  all  purposes,  until  otherwise  provided  by  law. 

847.  Where  any  county  is  bounded  by  the  middle  of  the  channel  of  any  stream 
water-course,  and  by  reason  of  any  change  of  such  channel  any  island  or  tract 
of  land  shall  be  thrown  to  the  other  side  of  such  bounding  channel,  after  the  orig- 
inal organization  and  establishment  of  the  boundaries  of  any  county,  the  old  channel 
of  the  stream  or  water-course  shall,  for  all  county  and  state  purposes,  be  deemed  the 
channel  thereof. 

848.  When  a  majority  of  the  legal  voters,  residing  upon  any  territory,  shall 
petition  the  county  board  of  their  own  county,  and  also  of  the  county  to  which  they 
desire  such  territory  to  be  transferred,  for  leave  to  have  such  territory  transferred 
to  such  county,  it  shall  be  the  duty  of  the  several  county  boards  so  petitioned  to 
submit  the  question  at  the  next  general  election  in  said  counties ;  "^Provided,  That 
no  such  petition  shall  be  granted  until  after  the  expiration  of  three  years  from  last 
submission  of  the  question. 

Amended  1885,  p.  210.     All  after  *  added  1889,  p.  74. 

849.  Notices  of  such  election  shall  contain  a  description  of  the  territory  pro 
posed  to  be  transferred,  the  names  of  the  counties  from  and  to  whi^h  such  transfe 

*Tho  title  "coonties  nnd  coanty  officers''  is  not  open  to  the  constitutional  objection  of  containing  moT« 
than  one  subject.  IS,  387  (11  N.  W..  495).  S;:cs.  73  to  ISl  of  this  act  are  inserted  in  the  chapter  on  Officers ; 
Kcs.  132  to  141  in  that  on  Public  Finances.) 
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is   intended  to  be  made,  and  shall  be  posted  with  the  other  uuticeb  lor  general 
Sections. 

850.  The  ballots  used  in  the  said  elections  may  be  in  the  following  form, 
to-wit :  "  For  transferring  territory/'  and  "Against  transferring  territory,"  when,  if  a 
inajority  of  the  voters  voting  upon  said  question  in  the  county  from  which  said 
territory  is  proposed  to  be  taken,  and  a  majority  of  the  voters  of  the  county  to 
which  the  same  is  proposed  to  be  transferred,  shall  be  "For  transferring  territory," 
then  the  said  territory  shall  be  transferred  to  and  become  a  part  of  the  county 
to  which  it  is  proposed  to  transfer  the  same,  on  and  after  the  first  day  of  January 
succeeding  such  election,  and  shall  be  subject  to  all  the  laws,  rules,  and  r^ulations 
thereof;  JProvided^  That  all  assessments  and  collections  of  taxes  and  judicial  or 
••tber  official  proceedings  commenced  prior  to  said  first  day  of  January,  shall  be 
continued,  prosecuted,  and  completed  in  the  same  manner  as  if  no  transfer  had  been 
made;  And  provided  further^  That  all  township  or  precinct  officers  within  said 
transferred  territory  shall  continue  to  hold  their  respective  offices  within  the  county 
to  whidi  they  may  be  transferred  until  their  respective  terms  of  office  expire. 

851.  No  coanty  shall  be  reduced  under  the  provisions  of  this  act  to  less 
contents  than  400  square  miles. 

852.  No  transferred  territory  under  the  provisions  of  this  act  shall  be.  released 
from  the  payment  of  its  proportion  of  the  debts  of  the  county  from  which  such 
territory  is  transferred;  and  such  proportionate  indebtedness  from  such  transferred 
territory  shall  be  collected  by  the  county  to  which  such  territory  is  transferred,  at  an 
equal  or  greater  rate  than  is  levied  and  collected  in  the  county  from  which  such 
territory  was  transferred — such  rate  to  be  ascertained  by  the  certificate  of  the  county 
clerk  of  said  last  named  county,  and  when  so  collected,  to  be  paid  over  to  the  county 
entitled  thereto.  The  territory  so  transferred  shall  not  be  taxed  for  the  payment  of 
any  indebtedness  of  the  county  to  which  said  territory  is  transferred,  incurred  pre- 
vious to  said  transfer. 

853.  When  any  unorganized  territory  lies  adjoining  to  and  is  not  em- 
braced within  the  boundaries  of  any  county,  and  a  majority  of  the  inhabitants  of 
said  territory  petition  the  commissioners  of  said  adjoining  county  to  be  attached  to 
the  sanae,  the  county  board  of  said  county  shall  within  sixty  days  order  an  election 
as  provided  for  in  sections  4,  5,  and  6  of  this  act  [848-850],  and  said  territory 
shall  become  attached  to  and  be  a  part  of  said  county  by  a  majority  vote  of  the 
same,  and  be  subject  in  all  other  respects  to  the  provisions  of  this  act. 

Amended  1885,  p.  210. 

854.  Whenever  it  is  desired  to  form  a  new  COOntv  out  of  one  or  more  of 
the  then  existing  counties,  and  a  petition  praying  for  the  erection  of  such  new 
county,  stating  and  describing  the  territory  proposed  to  be  taken  for  such  new 
eoanty,  together  with  the  name  of  such  proposed  new  county,  signed  by  a  majority 
of  the  legal  voters  residing  in  the  territory  to  be  stricken  from  such  county  or  coun- 
ties, shall  be  presented  to  the  county  board  of  each  county  to  be  affected  by  such 

.  division,  and  it  appearing  that  such  new  county  can  be  constitutionally  formed,  it 
shall  be  the  duty  of  such  county  board  or  county  boards  to  make  an  order  provid- 
ing for  the  submission  of  the  question  of  the  erection  of  such  new  county  to  a  vote  of 
the  people  of  the  counties  to  be  affected,  at  the  next  succeeding  general  election  of 
which  the  notice  shall  be  given,  the  votes  canvassed,  and  the  returns  made  as  in  case 
of  election  of  county  officers,  and  the  form  of  the  ballot  to  be  used  in  the  determi- 
nation of  such  question  shall  be  as  follows:  *'For  new  county ,^^  and  '^Against 
oew  county.'' 

Propositions  may  be  separately  submitted  at  same  election.     24,  43-5  (38  N.  W.,  40). 
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856.  If  it  shall  ap])ear  that  three-fifths  of  all  the  votes  cast  at  such  election^. 
in  each  of  the  counties  interested,  is  in  favor  of  the  erection  of  such  new  county, 
the  county  clerk  of  each  said  counties  shall  certify  the  same  to  the  secretary  of  state, 
stating  in  such  certificate  the  name,  territorial  contents,  and  boundaries  of  such 
new  county;   whereupon  the  secretary  of  state  shall  notify  the  governor  of  the 
result  of  such  election,  whose  duty  it  shall  be  to  order  an  election  of  county  officer's- 
for  such  new  county,  at  such  time  as  he  shall  designate,  and  he  may,  when  neces- 
sary, fix  the  place  of  holding  election,  notice  of  which  shall  be  given  in  such  man- 
ner as  the  governor  shall  direct.     At  such  election  the  qualified  voters  of  said  new 
county  shall  elect  all  county  officers  for  said  county,  except  as  hereinafter  excepted, . 
who  shall  be  commissioned  and  qualified  in  the  same  manner  as  such  officers  are  in 
other  counties  in  this  state,  and  who  shall  continue  in  office  until  the  next  general 
election  for  such  officers,  and  until  their  successors  are  elected  and  qualified,  and 
who  shall  have  all  the  jurisdiction  and  perform  all  the  duties  which  are  or  may  be 
conferred  upon  such  officers  in  other  counties  of  this  state. 

Vote  required  changed  from  majority,  1889.  p.  74.    These  officers  only  hold  nntil  the  next- 
general  election  or  until  their  sacceasora  qualify.    26,  390  (41  N.  W.,  988).    Not  duty  of .  treasurer 
of  old  county  to  collect  from  new,  unpaid  taxes  levied  before  division.    27,  424  (43  N.  W.,  243). 

866.  All  the  justices  of  the  peace,  constables,  and  other  township  or  precinct 
officers  who  were  previously  elected  and  qualified  in  the  county  or  counties  froiu 
which  such  new  county  has  been  formed,  whose  term  of  office  shall  not  have  ex- 
pired at  the  time  of  said  election,  and  whose  residence  shall  be  embraced  within  the 
limits  of  said  new  county,  shall  continue  in  office  until  their  terms  of  office  shall 
expire,  and  until  their  successors  shall  be  elected  and  qualified. 

857.  The  votes  for  the  county  officers  of  said  new  county  shall  be  canvassecL 
and  returns  made  by  the  county  clerk  or  county  clerks  of  the  county  or  counties 
from  which  such  new  county  was  formed,  as  provided  by  law  in  other  cases. 

858.  The  oath  of  office  niay  be  administered  to  the  several  county  officers  of 
such  new  county  by  any  person  authorized  by  law  to  administer  oaths ;  and  as  soon 
as  said  county  officers  are  duly  qualified,  the  county  shall  be  regarded  as  l^ally 
organized,  and  for  judicial  purposes  shall  be  deemed  and  taken  as  belonging  to- 
the  district  in  which  said  new  county,  or  the  greater  part  thereof,  is  embraced,  and 
terms  of  the  district  court  shall  be  held  at  such  place  in  said  new  county  as  the- 
county  board  thereof  shall  designate,  until  the  county  seat  thereof  shall  be  perma- 
nently located.  The  timies  of  holding  such  court  shall  be  appointed  by  the  judge 
thereof  until  otherwise  provided  by  law. 

859.  The  courts  of  any  county  or  counties  from  which  such  new  county  is 
erected  may,  by  proper  order,  transfer  any  suit  or  other  legal  proceeding  affecting^ 
real  estate  in  such  new  county  to  the  proper  court  of  such  new  county,  or  may 
transfer  any  suit  and  all  papers  and  records  pertaining  thereto  to  such  new  county^ 
when  all  the  parties  thereto  are  residents  of  such  new  county ;  but  all  judgments 
and  other  liens  in  the  county  or  counties  from  which  such  new  county  was  erected 
shall  have  the  same  effi?ct  as  if  no  new  county  had  been  erected. 

860.  All  the  property,  both  real  and  personal,  and  all  the  debts  and  liabilities 
and  choses  in  action  of  every  kind  belonging  to  the  county  or  counties  from  which 
such  new  county  was  formed,  shall  be  divided  by  the  several  county  boards  of  the 
counties  interested  between  the  county  or  counties  from  which  such  new  county  is- 
formed  and  the  new  county,  in  proportion  to  the  assessed  value  of  property  for  the 
last  preceding  year,  which  has  been  taken  from  such  original  county  or  counties^ 
and  carried  to  such  new  county;  and  if  such  board  cannot  agree  upon  such  division^ 
they  may  refer  the  matters  of  difference  to  arbitrators,  or  the  rights  to  such  property 
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may  be  settled  by  a  suit  in  the  district  court,  brought  by  either  party  ior  that  pur- 
pose.    In  case  the  said  property  cannot  be  divided  or  removed,  the  county  receiving 
the  same  shall  pay  to  the  other  a  proportionate  value  for  the  same. 
Wliether  applies  to  uncoUected  taxes,  qutere,     27,  424  (43  N.  W.,  243). 

861.  The  county  clerk  of  the  new  county  shall  transcribe  in  books  prepared' 
for  that  purpose,  from  the  records  of  the  county  or  counties  from  which  the  new 
county  is  formed,  all  deeds,  mortgages,  leases,  and  title  papers  of  every  description, 
with  the  certificate  of  acknowledgment  thereto,  and  the  date  of  filing  the  same  for 
record,  of  lands  lying  in  the  new  COUnty,  which  were  previously  recorded  in  the 
county  or  counties  from  which  the  new  county  was  formed ;  and  said  clerk  shall  be- 
allowed  by  such  new  county  such  compensation  as  his  services  are  reasonably  worth. 
The  clerk  of  such  new  county  shall  also  prepare  a  numerical  index  of  the  lands  and 
lots  in  such  new  county  in  the  same  manner  as  county  clerks  are  by  law  directed  ta 
prepare  and  keep  such  index. 

862.  Said  clerk  shall  note  at  the  end  of  each  paper  he  shall  transcribe  the 
book  and  page  irom  which  the  same  was  transcribed,  and  shall  make  a  correct 
(iooble  index  of  said  records;  and  on  the  completion  of  his  duties  said  clerk  shall 
return  said  books  to  the  county  clerk  of  said  new  county,  with  his  certificate  at- 
tached thereto,  showing  that  he  has  complied  with  the  law:  whereupon  they  shall 
be  taken  and  considered  to  all  intents  and  purposes  as  books  of  records  of  deeds,, 
mortgages,  and  title  papers  for  said  new  county.  And  copies  of  said  record,  certi- 
fied by  the  officer  having  the  custody  of  the  same,  shall  be  evidence  in  all  courts 
and  places,  in  the  same  manner  that  copies  of  records  are  evidence  in  other  cases,, 
and  with  like  effect 

See  24,  112  (37  N.  W.,  936). 

863.  The  county  seat  of  such  new  county  shall  be  fixed  as  provided  by  law  for 
the  fixing  of  county  seats  upon  the  organization  of  new  counties. 

864.  Each  county  wnich  has  heretofore  been  or  may  hereafter  be  established 
in  this  state,  according  to  the  laws  thereof,  shall  be  a  body  politic  and  corporate, 

by  the  name  and  style  of  "The  county  of. ,''  and  by  that  name  may 

sue  and  be  sued,  plead  and  may  be  impleaded,  defend  and  be  defended  against  in 
any  court  having  jurisdiction  of  the  subject-matter,  either  in  law  or  equity,  or 
other  place  where  justice  shall  be  administered. 

865.  The  f)owers  of  the  county  as  a  body  corporate  or  politic  shall  be  exercised 
by  a  county  board,  to-wit :  In  counties  under  township  organization  by  the  board 
of  supervisors,  which  shall  be  composed  of  the  town  and  such  v^iher  supervisors  as 
are  or  may  be  elected  pursuant  to  law;  in  counties  not  under  township  organization,, 
by  the  board  of  county  commissioners. 

866.  Each  county  shall  have  power:  First — To  purchase  and  hold  the  real 
and  personal  estate  necessary  for  the  use  of  the  county,  and  to  purchase  and  hold,, 
for  the  benefit  of  the  county,  real  estate  sold  by  virtue  of  judicial  proceedings  m 
which  the  county  is  plaintiff  or  is  interested,  *and  all  real  estate  conveyec^  by  gen- 
eral warranty  deed  to  trustees,  in  which  the  county  is  the  beneficiary,  whether  such 
real  estate  is  situated  in  the  county  so  interested,  or  in  some  other  county  or  coun- 
ties of  the  state.*  Second — To  sell  and  convey,  or  lease,  any  real  or  personal  estate 
owned  by  the  county.  Third — ^To  make  all  contracts  and  to  do  all  other  acts  in  re- 
lation to  the  property  and  concerns  of  the  county  necessary  to  the  exercise  of  its 
corporate  powers. 

*  to  ♦  added  1889,  pi  491. 

867.  The  county  boards  of  the  several  counties  shall  have  power :  First 
"-To  take  and  have  the  care  and  custody  of  all  the  real  and  personal  estate  owned 
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by  the  county.  Second — To  manage  the  county  iumis  and  county  business,  except 
as  otherwise  specifically  provided.  Third — ^To  make  all  orders  respecting  the  prop- 
erty of  the  county,  to  keep  the  county  buildings  insured,  to  sell  the  public  grounds 
or  buildings  of  the  county,  and  purchase  other  property  in  lieu  thereof;  ^Provided, 
That  said  county  boards  may,  if  they  deem  it  for  the  best  interests  of  the  county, 
to  sell  county  property  upon  such  terms  of  credit  as  shall  by  resolution  of  said 
county  boards  be  determined  upon ;  Provided  further y  That  such  deferred  payments 
shall  be  for  not  more  than  two-thirds  of  the  purchase  price,  the  same  to  he  secured 
by  note  or  notes,  and  a  first  mortgage  upon  the  property  so  sold,  said  deferred  pay- 
ments to  draw  not  less  than  six  (6)  per  cent  interest  per  annum  fh>m  date  until 
paid,  said  interest  to  be  paid  annually.  Said  county  boards  shall  also  have  the 
power  to  sell  or  negotiate,  without  recourse  upon  the  county,  said  notes  and  mort- 
gage so  by  them  taken,  provided  the  same  shall  not  be  sold  for  less  than  par  value, 
including  accrued  interest.*  Fourth — To  lay  out,  alter,  or  discontinue  any  road 
running  through  their  county,  and  perform  such  duties  concerning  roads  as  may  be 
prescribed  by  law.  Fifth — To  examine  and  settle  all  accounts  against  the  county, 
and  all  accounts  concerning  the  receipts  and  expenditures  of  the  county.  Sixih — ^To 
authorize  the  vacation  of  any  city  or  village  plat  when  the  same  is  not  within  any 
incorporated  city  or  village,  on  the  petition  of  two-thirds  of  the  owners  thereof. 
Seventh — ^To  change  the  name  of  any  city  or  village  plat  on  the  petition  of  a  major- 
ity of  the  legal  voters  residing  therein,  when  the  inhabitants  thereof  have  not 
become  a  body  corporate. 

*  to  *  added  1887,  p.  .350.  Powers  of  conotj  boards  tboee  prescribed  by  law  or  incideDtolly 
Deoessary  to  carry  tbem  ioto  effect  6,  460.  Have  original  jarisdiction  of  claims,  bat  appeal  lies  to 
district  conrt.  6,  116.  Claimant  may  appeal  from  decision  of  the  board  to  district  court.  6,  203. 
'Two  members  of  a  board  cannot  try  a  third  for  an  alleged  misdemeanor.  6,  404.  Board  no 
authority  to  raise  or  lower  fees;  mnst  draw  warrants  for  what  the  law  allows.  7,  132.  No  power 
toissae  bonds.  6,233.  Members  of  the  boar^  are  not  liable  individnally  for  injaries  received 
from  defective  roads.  6, 392.  Board  not  concladed  by  certificate  of  judge  allowing  attorney  fee 
in  a  felony.    23, 766  (37  N.  W.,  626). 

868.  The  county  board  shall  not  sell  the  public  groundcj)  as  provided  in  the 
third  subdivision  in  the  preceding  section,  without  having  first  submitted  the  ques- 
tion of  selling  such  public  grounds  to  a  vote  of  the  electors  of  the  county. 

869.  It  sliail  be  the  duty  of  the  county  board  of  each  county: 

First.  To  cause  to  be  annually  levied  and  collected  taxes  authorized  by  law  for 
county  purposes,  not  exceeding  one  dollar  and  fifty  cents  on  the  one  hundred  dollars' 
valuation,  unless  authorized  by  a  vote  of  the  people  of  the  county,  and  in  addition 
thereto  sufficient  to  pay  the  interest,  and  create  a  sinking  fund  for  the  payment  of 
the  principal,  of  all  indebtedness  which  existed  at  the  adoption  of  the  constitution, 
November  1, 1876. 

Second.  To  erect  or  otherwise  provide  a  suitable  court  house,  jail,  and  other 
necessary  county  buildings,  and  for  that  purpose  to  borrow  money  and  issue  the 
bonds  of  the  county  to  pay  the  same;  to  keep  the  said  buildings  in  repair  and  to 
provide  suitable  rooms  and  offices  for  the  accommodation  of  the  several  courts  of 
record,  the  county  board,  clerk,  treasurer,  sheriff,  clerk  of  the  district  court,  county 
superintendent,  county  surveyor,  and  county  attorney  (provided  said  county  attorney 
shall  hold  his  office  at  the  county  seat),  and  suitable  furniture  therefor.  But  no 
appropriation  exceeding  fifteen  hundred  dollars  shall  be  made  for  the  erection  of  any 
county  building  without  first  submitting  the  proposition  to  a  vote  of  the  people  of 
the  county  at  a  general  election  or  a  special  election  ordered  by  said  board  for  that 
purpose,  and  the  same  is  ordered  by  a  majority  of  the  legal  voters  voting  thereon. 

This  subdivision  originally  required  a  two-thirds  vote;  changed  to  three-fifths  and  otherwise 
amended  1887,  p.  355;  again  amended  and  vote  changed  to  a  majority,  1889,  p.  83.     Bonds  to  build 
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eoQDty  jail  caoDot  be  issued  by  coiuity  commissioners  under  this.  18,  287  (25  N.  W.,  91).  Amend* 
atory  act  of  1889  constitutional.  27,  758  (43  N.  W.,  1140);  27,  784  (43  N.  W.,  1143);  29,  149. 
See  23, 134  (36  N.  W.,  348). 

Third.  To  provide  and  keep  in  repair,  when  the  finances  of  the  county  will 
permit,  suitable  fire-proof  safes  for  the  county  clerk  and  county  treasurer. 

Fourth.  To  provide  suitable  books  and  stationery  for  the  use  of  the  county 
board, county  clerk,  county  treasurer,  county  judge,  sheriff,  clerk  of  the  district  court^ 
♦county  superintendent,  and  county  attorney. 

All  after  *  added  1887,  p.  353. 

FifOi.  To  cause  to  be  published  at  the  close  of  each  annual,  regular,  or  special 
meeting  of  the  board  a  brief  statement  of  the  proceedings  thereof  in  one  news- 
paper of  general  circulation  published  in  the  county,  and  also  their  proceedings 
upon  the  equalization  of  the  assessment  roll;  Provided^  That  no  publication  in  a 
newspaper  shall  be  required  unless  the  same  can  be  done  at  an  expense  not  exceeding 
one-third  of  the  legal  rate  for  advertising  notices. 

Sixth.  At  their  regular  meeting  in  January  of  each  year  to  prepare  an  esti* 
mate  of  the  necessary  expenses  of  the  county  during  the  ensuing  year,  the  total 
of  which  shall  in  no  instance  exceed  the  amount  of  taxes  authorized  by  law  to  be 
levied  during  that  year,  including  the  amounts  necessary  to  meet  outstanding  indebt- 
edness, as  evidenced  by  bonds,  coupons,  or  warrants  legally  issued ;  and  such  esti- 
mate, containing  the  items  constituting  the  amounts,  shall  be  entered  at  large  upon 
their  records  and  published  four  successive  weeks  before  the  levy  for  that  year  in 
some  newspaper  published  and  of  general  circulation  in  the  county,  or  if  none  is 
published,  then  in  some  newspaper  of  general  circulation  therein ;  and  no  levy  of 
taxes  shall  be  made  for  any  other  purpose  or  amounts  than  are  specified  in  such 
estimate  as  published,  but  any  item  or  amount  may  be  stricken  from  such  estimate^ 
or  reduced,  at  the  time  the  levy  is  made.  If  any  levy  shall  be  made  in  excess  of 
8ach  estimate,  the  tax  shall  not  therefore  be  void,  but  the  members  of  the  county 
board  and  their  sureties  shall  be  jointly  and  severally  liable  upon  their  official  bonds 
for  the  full  amount  of  such  excess,  which  shall  be  collected  by  civil  action,  as  in 
other  cases,  for  the  use  of  the  school  fund  of  the  county.  If  the  members  of  the 
said  board  neglect  to  comply  with  any  other  provisions  of  this  section,  the  tax  shall 
not  therefore  be  void,  but  they  shall  each  be  liable  to  a  penalty  of  five  hundred 
dollars,  to  be  recovered  by  civil  action,  as  in  other  cases,  for  the  use  of  the  school 
fnnd  of  the  county. 

Where  estimate  does  not  include  oatstanding  warrants  of  preceding  years,  the  fnnd  arising 
firom  the  levy  of  the  present  year  cannot  be  legally  nsed  to  pay  warrants  of  preceding  years;  not, 
at  least,  nntil  all  of  the  expenditures  contemplated  by  the  yearly  estimate  for  present  year  have 
been  met  12,  32  (10  N.  W.,  406).  Ck>unty  board  will  not  be  compelled  to  act  npon  claims  where 
no  estimates  have  been  made  and  there  are  no  funds  in  the  treasury  for  their  payment.  13,  525 
(14  N.  W.,  517).  Tax  levied  for  '^county  bridge  fund/'  although  not  based  upon  a  previous  esti- 
mate, is  valid.     12, 314  (11  N.  W.,  329). 

Seventh.  That  in  all  cases  where  any  bridge  or  any  public  building,  the  prop- 
erty of  any  county  within  this  state,  shall  be  injured  or  destroyed  by  any  person 
or  persons,  either  negligently,  carelessly,  or  willfully  and  maliciously,  it  shall  be  the 
duty  of  the  county  board  of  the  proper  county,  for  and  in  the  name  of  the  county, 
to  sne  for  and  recover  such  damages  as  shall  have  occurred  by  reason  thereof,  and 
the  money  so  recovered  shall  be  paid  into  the  treasury  of  the  proper  county,  and  be 
by  the  treasurer  credited  to  the  fund  out  of  which  bridge  or  building  was  con- 
structed or  repaired. 

870.  Whenever  the  county  board  shall  deem  it  necessary  to  assess  taxes,  the 
aggregate  of  which  shall  exceed  the  rate  of  one  dollar  and  fifty  cents  per  one  hundred 
dollars  valuation  of  the  property  of  the  county,  except  when  such  excess  is  to  be 
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csed  for  tlie  payment  oF  iiulfbtcduess  existing  at  the  adoptiou  of  the  constitution, 
«the  county  board  may,  by  an  order  entered  of  record,  set  forth  substantially  the 
^imount  of  such  excess  required  and  the  purpose  for  which  the  same  will  be  required^ 
and  if  for  the  payment  of  interest  or  principal,  or  both,  upon  bonds,  shall  in  a  gen- 
-eral  way  designate  the  bonds  and  specify  the  number  of  years  such  excess  will 
require  to  be  levied  and  provide  for  the  submission  of  the  question  of  assessing 
the  additional  rate  required  to  a  vote  of  the  people  of  the  county  at  the  next  elec- 
tion for  county  officers  after  the  adoption  of  the  resolution,  *  or  at  a  special  election 
ordered  by  said  county  board  for  that  purpose.*  If  the  proposition  for  such  ad- 
ditional tax  be  carried,  the  same  shall  be  paid  in  money  and  in  no  other  manner. 
*  to  *  added  1887,  p.  356. 

871.  The  mode  of  submittillg  questions  to  the  people  for  any  purpose 
authorized  by  law  shall  be  as  follows:  The  whole  question,  including  the  sum  de- 
•sired  to  be  raised,  or  the  amount  of  the  tax  desired  to  be  levied,  or  the  rat^  per 
annum,  and  the  whole  r^ulation,  including  the  time  of  its  taking  effect,  or  having 
•operation,  if  it  be  of  a  nature  to  be  set  forth,  and  the  penalty  of  its  violation,  if 
there  be  one,  is  to  be  published  for  four  weeks  in  some  newspaper  published  in  the 
county.  If  there  be  no  such  newspaper,  the  publication  is  to  be  made  by  being 
posted  up  in  at  least  one  of  the  most  public  places  in  each  election  precinct  in  the 
county,  and  in  all  cases  the  notices  shall  name  the  time  when  such  question  shall  be 
voted  upon,  and  the  form  in  which  the  question  shall  be  taken,  and  a  copy  of  the 
-question  submitted  shall  be  posted  up  at  each  place  of  voting  during  the  day  of 
election. 

Water  and  paving  bonds  in  cities  can  only  be  issued  after  vote.  26,  503  (41  N.  W.,  450). 
Mast  be  complied  with  in  issnance  of  precinct  bonds  ander  provisions  of  cb.  58  of  Laws  1885. 
21,  604  (33  N.  W.,  247).    See  13,  369  (13  N.  W.,  628). 

872.  When  the  question  submitted  involves  the  borrowing  or  expenditure  of 
money,  or  issuance  of  bonds,  the  proposition  of  the  question  must  be  accom- 
panied by  a  provision  to  levy  a  tax  annually  for  the  j)aymeut  of  interest,  if  any, 
thereof,  and  no  vote  adopting  the  question  proposed  shall  be  valid  unless  it  like- 
wise adopt  the  amount  of  tax  to  be  levied  to  meet  the  liability  incurred. 

Scbool  bond  proposition  submitted  nnder  sec.  28,  act  of  1887,  p.  599,  need  not  contain  pro- 
•vision  for  levying  tax.     29,  472  (45  N.  W.,  794).     See  13,  369  (13  N.  W.,  628);  6,  53. 

878.  At  the  time  specified  in  such  notice  a  vote  of  the  qualified  electors  shall 
be  taken  in  each  precinct,  at  the  place  designated  in  such  notice.  The  votes  shall 
he  received,  and  returns  thereof  made,  and  the  same  shall  be  canvassed  by  the  same 
officers  and  in  the  same  manner  as  required  at  each  general  election. 

SeelO,60(4N.W.,614). 

874.  If  it  appear  that  two-thirds  of  the  votes  cast  are  in  favor  of  the  propo- 
sition, and  the  requirements  of  the  law  have  been  fully  complied  with,  the  same 
«hall  be  entered  at  large  by  the  county  board  upon  the  book  containing  the  record 
of  their  proceedings,  and  they  shall  then  have  power  to  levy  and  collect  the  special 
^ax  in  the  same  manner  that  the  other  county  taxes  are  collected.  Propositions 
thus  acted  upon  cannot  be  rescinded  by  the  county  board. 

Tbis  means  two-thirds  of  the  total  Tote  cast  at  said  election.  26,  521  (42  N.  W.,  421). 
Jlmended  by  implication  by  oh.  10,  Laws  1889,  so  as  to  require  bnt  a  minority  vote.  27,  765  (43 
>^.  W.,  1140). 

875.  Money  raised  by  the  county  board  in  pursuance  to  the  provisions  of  the 
preceding  sections  of  this  act  is  sj^ecially  appropriated  and  constituted  a  fdlldy 
^distinct  from  all  others,  in  the  hands  of  the  county  treasurer,  until  the  obligation 
.assumed  be  discharged. 

876.  On  the  trial  of  any  suit  in  which  a  county  be  interested,  the  inhab- 
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itants  of  such  county  shall  be  competent  witnesses  and  jurors,  it  otherwise  com- 
petent and  qualified  according  to  law. 

877.  Upon  the  allowance  of  any  claim  or  account  against  the  oounfy,  the 
H50unty  board  shall  direct  the  county  clerk  to  draw  a  warrant  upon  the  county 
treasurer  in  payment  thereof,  such  warrant  to  be  signed  by  the  chairman  of  the 
county  board,  countersigned  by  the  county  clerk,  and  sealed  with  the  county  seal, 
but  the  same  shall  not  he  delivered  to  the  party  until  the  time  for  taking  an  appeal 
has  expired,  and  if  such  appeal  be  taken,  then  not  until  the  same  shall  have  been 
determined. 

Treasurer  shonld  Dot  register  nntil  after  ten  days.  28,  432  (36  N.  W.,  809).  Cited,  10, 302 
<6  N.  W.,  434) ;  9,  461  (4  N.  W.,  63). 

878.  It  shall  be  unlawful  for  the  county  board  of  any  county  in  this  state  to 
issue  any  warrants  for  any  amount  exceeding  the  aggregate  of  85  per  cent  of 
the  amount  levied  by  tax  for  the  current  year,  except  there  be  money  in  the  treasury 
to  the  credit  of  the  proper  fund  for  the  payment  of  the  same;  nor  shall  it  be  lawful 
for  the  county  board  to  issjie  any  certificate  of  indebtedness  in  any  form  in  pay- 
ment of  any  account  or  claim,  nor  to  make  any  contracts  ior  or  to  incur  any  indebt- 
^ness  against  the  county  in  ezcess  of  the  tax  levied  for  county  expense  durine 
the  current  year ;  nor  shall  any  expenditure  be  made,  or  indebtedness  be  contractea 
^0  be  paid  ont  of  any  of  the  funds  of  said  county  in  excess  of  the  amount  levied 
for  said  fund. 

Amended  and  raised  from  50  per  cent  to  75  per  cent,  1881,  p.  223;  and  to  85  per  cent,  1883,  p. 
166.  Connty  board  has  no  antbority  to  andit  claims,  unless  tbere  are  funds  in  tbe  treasory ^  or 
taxes  levied  upon  wbich  a  warrant  can  be  drawn.  13,  626  (14  N.  W.,  517).  County  board  bas  no 
authority  to  issue  warrants  in  excess  of  the  limitation  fixed  in  tbis  statute.  10,  30  (4  N.  W., 
377).  Action  upon  county  warrant  cannot  be  brought  immediately  upon  the  receipt  of  warrant. 
Action  not  barred  by  statute  of  limitation.  1,  384.  See  note  to  section  25,  citing  12,  32  (10  N. 
W.,  406);  see  9,  451  (4  N.  W.,  53). 

879.  Each  warrant  shall  Bpecify  the  amount  levied  and  appropriated  to  the 
fund  upon  which  it  is  drawn,  and  the  amount  already  expended  of  such  sum. 

880.  Any  warrant  drawn  after  76  per  cent  of  the  amount  levied  for  the  year 
is  exhausted,  and  where  there  are  no  funds  in  the  treasury  for  the  payment  of  the 
tsame,  shall  not  be  chargeable  as  against  the  county,  but  may  be  collected  by  civil 
action  from  the  county  board  making  the  same,  or  any  member  thereof. 

Raised  from  50  to  75  per  cent,  1881,  p.  223.  Warrant  drawn  in  excess  of  limit,  county  com- 
;miflBioner8  liable  for.     9,  453  (4  N.  W.,  53). 

881.  Before  any  claim  against  a  county  is  audited  and  allowed,  the  claim- 
'  ant  or  his  agent  shall  verify  the  same  by  his  affidavit,  stating  that  the  several  items 

therein  mentioned  are  just  and  true,  and  the  services  charged  therein,  or  articles 
furnished,  as  the  pase  may  be,  were  rendered  or  furnished  as  therein  charged, 
4ind  that  the  amount  claimed  is  due  and  unpaid  after  allowing  just  credits.  All 
<ilaim6  against  a  county  must  be  filed  with  the  county  clerk.  And  when  the  claim 
-of  any  person  against  a  county  is  disallowed,  in  whole  or  in  part,  by  the  county 
board,  such  person  may  appeal  from  the  decision  of  the  board  to  the  district  court 
of  the  same  county,  by  causing  a  written  notice  to  be  served  on  the  county  clerk, 
within  twenty  days  after  making  such  decision,  and  executing  a  bond  to  such  county, 
with  sufficient  security,  to  be  approved  by  the  county  clerk,  conditioned  for  the 
faithful  prosecution  of  such  appeal,  and  the  payment  of  all  costs  that  shall  be  ad- 
judged against  the  appellant.  *  Upon  the  disallowance  of  any  claim,  it  shall  be  the 
duty  of  the  county  clerk  to  notify  the  claimant,  his  agent  or  attorney,  in  writing, 
of  the  fact,  within  five  days  after  such  disallowance.  Notice  mailed  within  said 
time  shall  be  deemed  sufficient. 

Former  act  required  notice  to  be  served  on  cbairman  of  board.    Amended,  and  all  after  * 
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added  1885,  p.  211.  AU  claims  against  county  must  be  sabmitted  to  coanty  board,  and  the  only 
mode  of  prosecating  an  action  on  such  claims  is  by  an  appeal  from  its  decision.  18, 295  (13  N.  W., 
623).  Commissioners  cannot  be  compelled  by  mandamus  to  audit  an  acconnt,  bat, in  a  proper  case, 
can  be  compelled  to  act  upon  it.  10,  363  (6  N.  W.,  434).  Injonction  will  not  lie  to  restrain  pay- 
ment of  claim  by  commissioners;  remedy  is  appeal.  6, 283.  A  demand  for  taxes  illegally  collected 
is  a  "claim ''  against  the  coanty.  28,  813  (45  N.  W.,53).  A  coanty  is  not  liable  in  damages  at 
common  law,  or  under  the  Revised  Statutes  of  1866,  for  injuries  caused  by  the  breaking  down  of  a 
public  bridge  which  was  caused  by  the  negligence  of  the  county  commissioners.  10,  552  (7  N.  W., 
269).  Aggrieved  party  has  a  right  to  app^  to  district  court.  6,  110.  Claimant  waives  his  right 
of  appeal  by  accepting  warrant  for  amount  allowed.  12,  6(X  (10  N.  W.,  539).  Appeals  for  dam- 
ages caused  by  location  of  a  road  should  not  be  taken  under  this  section,  but  under  sec  39  of 
chapter  on  Roads.  14,  313  (16  N.  W.,  150),  [ch.  18].  No  specific  form  of  judgment  required.  8,  448l 
A  caufite  of  action  under  sec.  71  of  revenue  )aw  of  1869  is  a  claim  against  county;  dismissal  of  appeal 
from  action  of  board  on  such  claim  is  a  final  adjudication  thereof.  24, 536  (39  N.  W.,  608).  Qted 
and  sustained.     10,  31  (4  N.  W„  377). 

882.  Any  taxpayer  may  likewise  appeal  ft'om  the  allowance  of  any  claim 
against  the  county  by  serving  a  like  notice  within  ten  days  and  giving  a  bond  simi- 
lar to  that  provided  for  in  the  preceding  section. 

See  10,  363  (6  N.  W.,  434). 

883.  The  clerk  of  the  board,  upon  such  appeal  being  taken^  and  being  paid 
the  proper  fees  therefor,  shall  make  out  a  complete  transcript  of  the  proceedings 
of  the  board  relating  to  the  matter  of  their  decision  thereon,  and  shall  deliver  the 
same  to  the  clerk  of  the  district  court;  and  such  appeal  shall  be  entered^  tried,  and 
determined  the  same  as  appeals  from  justice  courts,  and  costs  shall  be  awarded 
thereon  in  like  manner. 

884.  The  provisions  of  this  subdivision  shall  not  be  so  construed  as  to  prevent 
the  county  board  from  once  reconsidering  their  action  on  any  claim  upon  due 
notice  to  parties  interested. 

Cannot  reconsider  claim  allowed  before  act  took  effect     25,  255  (41 N.  W.,  182). 

885.  Whenever  a  tax  is  levied  for  the  payment  of  a  specific  debt,  the  amount 
of  such  tax  collected  shall  be  kept  as  a  separate  fond  in  the  county  treasury,  and 
expended  only  in  the  liquidation  of  such  indebtedness;  Provided,  That  any  surplus 
remaining  in  the  treasury  after  full  payment  of  such  indebtedness  shall  be  trans- 
ferred to  the  general  fund  of  the  county. 

886.  A  copy  of  the  field  notes  of  the  original  survey  of  each  county  by  the 
United  States  shall  be  procured,  and  a  map  of  the  county  shall  be  constructed  in 
accordance  therewith  on  a  scale  of  not  less  than  one  inch  to  a  mile,  and  laid  off  in 
townships  and  sections.  Such  map  and  field  notes  shall  be  deposited  in  the  office  of 
the  county  clerk,  and  be  by  him  preserved.  Whenever  the  boundaries  of  any  ■ 
county  are  changed,  the  necessary  alteration  in  such  map  may  be  made,  or  a  new 
map  of  the  county  may  be  made  if  the  county  board  so  direct. 

887.  All  persons  chargeable  with  money  belonging  to  any  county  ^all  render 
their  aCCOUntS  to  and  settle  with  the  county  board  at  the  time  required  by  law, 
and  pay  into  the  county  treasury  any  balance  which  may  be  due  the  county,  take 
duplicate  receipts  therefor,  and  deposit  one  of  the  same  with  the  clerk  of  the  county 
within  five  days  thereafter. 

888.  If  any  person  thus  chargeable  shall  neglect  or  refuse  to  render  true  ac- 
counts or  settle  as  aforesaid,  the  county  board  shall  adjust  the  accounts  of  such  de- 
linquent, according  to  the  best  information  they  can  obtain,  and  ascertain  the  balance 
due  the  county,  and  may  institute  the  proper  action  to  recover  such  balance  so  found 
due. 

889.  In  such  case,  the  delinquent  shall  not  be  entitled  to  any  commission,  and 
shall  forfeit  and  pay  to  the  county  a  penalty  of  twenty  per  cent  on  the  amount 
found  due  the  county.     Such  penalty  shall  be  added  to  the  amount  so  found  due, 
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and  it  shall  be  the  duty  of  the  court  in  which  any  action  is  brought  to  recover  the 
same  to  include  such  penalty  in  any  judgment  which  may  be  rendered  against  the 
delinquent  in  such  action;  such  penalty,  when  collected,  to  be  paid  into  the  county 
ti^isury  for  the  benefit  of  the  school  fund. 

81)0.  The  board  shall  procure  and  keep  a  seal,  with  such  emblems  and  devices 
as  they  may  think  proper,  which  shall  be  the  seal  of  the  cOUnty,  aud  no  other  seal 
shall  be  used  by  the  county  derk,  except  where  the  county  clerk  is  ex-officio  clerk 
of  the  district  court,  in  which  case  he  shall  use  the  seal  of  said  court  in  all  matters 
and  proceedings  therein.  The  impression  of  said  seal  by  stamp  shall  be  a  Bufficient 
sealing  in  all  cases  where  sealing  is  required. 

891.  The  county  board  may,  when  they  deem  it  necessary,  employ  an  at- 
torney to  prosecute  and  defend  all  actions  in  which  the  county  is  a  party  or  may  be 
interested,  and  to  advise  such  board  upon  any  matter  pending  before  them,  but  the 
compensation  allowed  such  attorney  shall  not  in  any  one  year  exceed  the  sum  of  one 
thousand  dollars.  [Repealed  by  implication.     31,         (47  N.  W.,  1050). 

Under  prior  law  ooanty  board  had  oo  anthoritj  to  emploj  another  than  the  district  attorDey 
ts  advise  it.  12,  249  (11  N.  W.,  298).  Attorney  employed  for  one  year  at  $400,  and  retained  for 
following;  year  withont  agreement  as  to  salary,  can  recover  only  $400,  thongh  he  has  ntated  in  pres- 
ence of  members  of  board  that  he  would  not  serve  for  that  amount.     27,  Sss  (43  N.  W.,  114). 

892.  The  county  board  of  any  county,  whenever  the  account  or  claim  of  any 
person  against  the  county  is  presented  to  them  for  allowance,  may,  in  their  discre- 
cretion,  procure  from  the  county  treasurer  a  certificate  of  the  amount  of  delin- 
quent personal  tazes  assessed  a^inst  the  person  in  whose  favor  the  account  or 
claim  is  presented,  and  may  deduct  from  any  amount  found  due  upon  such  ac- 
count or  claim  the  amount  of  such  tax,  and  issue  a  warrant  for  the  balance  re- 
maining. 

893.  For  any  delinquent  personal  taxes  so  set  off  and  deducted  from  any  • 
such  account  or  claim,  the  board  shall  issue  an  order  to  the  county  treasurer  directing 
him  to  draw  from  the  same  fund  out  of  which  said  account  or  claim  should  have 
been  paid  the  amount  of  said  delinquent  taxes  so  set  off  or  deducted,  and  apply  the 
same  upon  the  said  delinquent  personal  taxes  in  satisfaction  thereof;  and  the  said 
treasurer  shall,  upon  application,  receipt  therefor  to  the  person  whose  taxes  are  so 
satisfied.  . 

894.  In  any  suit  against  a  county,  any  delinquent  personal  taxes  assedsed 
against  the  person  in  whose  favor  the  cause  of  action  accrued  may  be  set  off  against 
any  amount  claimed  in  such  action. 

895.  No  county  officer  shall  in  any  manner,  either  directly  or  indirectly,  be 
pecuniarily  interested  in  or  receive  the  benefit  of  any  contracts  executed  by 
the  county  for  the  furnishing  of  supplies,  or  any  other  purpose;  neither  shall  any 
county  officer  furnish  any  supplies  for  the  county  on  order  of  the  county  board 
without  contract. 

896.  Any  county  officer  violating  the  provisions  of  the  preceding  section 
shall  be  deemed  gpiilty  of  a  felony,  and  upon  conviction  thereof  shall  be  impris- 
prisoned  in  the  penitentiary  for  a  period  not  exceeding  five  years,  or  fined  in  any 
sum  not  exceeding  two  thousand  dollars,  or  both  imprisonment  and  fined  as  afore- 
said. 

897.  The  board  of  county  commissioners  in  all  counties  having  not 
more  than  one  hundred  and  twenty-five  thousand  (125,000)  inhabitants,  shall 
consist  of  three  (3)  jiersons,  and  in  counties  having  more  than  one  hundred  and 
twenty-five  thousand  (125,000)  inhabitants,  shall  consist  of  five  (5)  persons;  Pro- 
videdf  That  in  counties  having  less  than  one  hundred  and  twenty-five  thousand 
population  which  have  five  (5)  commissioners  when  this  act  takes  effect,  the  in- 
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eumbents  of  said  office  shall  oontinue  to  hold  and  occupy  such  offices  until  the  ex- 
piration of  the  terms  for  which  elected ;  Provided^  That  the  electors  in  any  county 
containing  less  than  one  hundred  and  twenty-five  thousand  (125,000)  inhabitants, 
may  vote  at  any  general  election  as  to  whether  their  county  board  shall  consist 
of  three  (3)  or  five  (5)  commissioners.  Counties  under  township  organization 
voting  to  change  to  commissioner  system,  may  vote  at  the  same  time  as  to  the 
number  of  commissioners  desired.  Whenever,  in  counties  not  under  township 
organization,  a  petition  or  petitions  for  the  submission  of  the  question,  signea 
by  not  less  than  two  hundred  electors  of  the  county,  voting  at  the  last  general 
election,  shall  be  filed  in  the  office  of  the  county  clerk,  not  less  than  thirty  (30)  days 
before  the  date  of  any  general  election,  it  shall  be  the  duty  of  said  county  clerk  to 
cause  said  question  to  be  submitted  to  the  voters  of  said  county,  at  such  election, 
and  give  notice  thereof  in  the  general  notice  of  such  election.  The  forms  of  ballots 
shall  be  respectively:  "For  three  (3)  commissioners;'^  "For  five  (5)  commissioners ;'' 
and  the  same  shall  be  written  or  printed  upon  the  regular  ballots  cast  for  officers 
voted  for  at  such  election,  and  shall  be  counted  and  canvassed  in  the  same  manner. 
If  a  majority  of  votes  cast  at  said  election  on  said  proposition  have  written  or 
printed  thereon  the  words  "For  five  commissioners,''  thereafter  said  county  shall 
have  five  (5)  commissioners,  and  if  a  majority  of  the  ballots  cast  at  said  election 
have  thereon  written  or  printed  the  words  "  For  three  commissioners,"  thereafter 
tlie  said  county  shall  have  three  (3)  commissioners.  Ballots  on  which  appear 
both  "For  three  commissioners"  and  "For  five  commissioners,"  neither  being 
stricken  out,  shall  not  be  counted  as  cast  on  said  proposition.  The  commissioners 
shall  have  the  qualifications  of  electors,  and  shall  be  elected  in  their  respective 
districts  at  the  annual  general  election. 

Amended  18K7,  p.  359;  rewritten  1891,  p.  225.  Commissioners  shall  teside  in  the  district 
from  which  elected;  if  they  remove  therefrom  their  office  becomes  vacant.  19,  501  (27  N.  W., 
723). 

898.  Each  county  not  under  township  or^nization  having  not  more  than 
one  hundred  and  twenty-five  thousand  (125,000)  inhabitants,  shall  be  divided 
into  three  districts  numbered  respectively  one  (1),  two  (2),  and  three  (3),  or 
into  five  districts  as  provided  for  in  section  fifty-three  (53)  [897],  which  shall  be  num- 
bered respectively  one  (1),  two  (2),  three  (3),  four  (4),  and  five  (5) ;  and  in  counties 
having  more  than  one  hundred  and  twenty-five  thousand  (125,000)  inhabitants, 
shall  be  divided  into  five  districts,  numbered  respectively  one  (1),  two  (2),  three  (3), 
four  (4),.  and  five  (5),  and  shall  consist  of  two  (2),  or  more  voting  precincts,  com- 
prising compact  and  contigious  territory  and  embracing,  as  near  as  may  be  possible, 
an  equal  division  of  the  population  of  the  county,  and  not  subject  to  alteration 
oftener  than  once  in  three  (3)  years ;  and  one  (1)  commissioner  shall  be  elected 
from  each  of  said  districts  by  the  qualified  electors  of  the  district,  as  hereinbefore 
provided.  The  district  lines  shall  not  be  changed  at  any  session  of  the  board  unless 
all  of  the  commissioners  are  present  at  such  session ;  Provided,  That  in  counties  of 
one  hundred  and  twenty-five  thousand  (125,000)  inhabitants,  or  more,  and  in  counties 
wherea  majority  have  voted  for  five  (5)  commissioners,  it  shall  be  the  duty  of  thecomrois- 
sioners,  or  supervisors,  of  such  county,  at  their  first  meeting  after  the  publication  of 
state  or  federal  census,  or  after  an  election  deciding  tq  have  five  (5)  commissioners, 
to  divide  said  county  into  five  (5)  commissioners  districts,  as  provided  for  in  this 
bill ;  Provided  further.  That  the  three  (3)  commissioners  of  such  county  whose 
term  of  oflSce  will  expire  after  said  election  shall  continue  to  i*epresent  the  districts  in 
which,  they  shall  reside,  after  the  redistricting  of  such  county,  until  the  expiration 
of  the  terms  for  which  they  were  elected;  And  provided  furtlier,  That  at  the  gen- 
eral election  next  after  the  division  of  a  county  into  five  (6)  districts,  one  (1)  corn- 
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missioner  shall  be  elected  for  each  of  the  two  (2)  remaining  districts.  Of  the  two 
persons  elected  in  such  districts,  the  person  receiving  the  highest  number  of  votea 
shall  hold  his  office  for  the  term  of  three  (8)  years,  and  the  person  receiving  the 
next  highest  number  of  votes  shall  hold  his  office  for  the  term  of  two  (2)  years;  and 
each  commissioner  elected  thereafter,  in  pursuance  of  the  provisions  of  this  sectioQ| 
shall  hold  his  office  for  three  (3)  years  and  until  his  successor  is  elected  and  quali- 
fied; Provided,  That  in  counties  having  more  than  seventy  thousand  (70,000)  and 
less  than  one  hundred  and  twenty-five  thousand  (125,000)  inhabitants,  the  county 
commissioners  shall  be  elected  by  a  vote  of  the  entire  county. 
Rewritten  1887,  p.  359.     Amended  1891,  p.  227. 

899.  At  the  first  election  held  to  choose  the  board  of  commissioners  under  this 
act  in  any  county,  the  person  having  the  highest  number  of  votes  shall  continue  in 
office  for  thi-ee  years;  the  next  highest,  two  years,  and  the  ne^t  highest,  one  year; 
but  if  any  two  or  more  persons  have  the  same  number  of  votes,  their  term  of  office 
shall  be  determined  by  the  board  of  canvassers,  and  each  commissioner  elected  at 
the  first  general  election,  as  herein  provided,  shall  hold  his  office  for  three,  two,  and 
one  years,  as  the  case  may  be,  and  until  bis  successor  is  elected  and  qualified,  and 
each  commissioner  elected  thereafter,  in  pursuance  of  the  forejroing  section,  shall  hold 
his  office  for  three  years,  and  until  his  successor  is  electe^l  and  qualified. 

900.  The  county  commissioners  shall  meet  and  lioid  sessions  for  the  transac- 
tion of  county  business,  at  the  court  houf=e  in  their  res|)ei!uve  counties,  or  at  the 
usual  place  of  holding  sessions  of  the  district  court,  on  the  seinrnd  Tuesday  in  Janu- 
ary, third  Monday  in  June,  and  first  Tuesday  in  October  of  each  year,  and  maj 
adjourn  from  time  to  time. 

The  commisAioners  oinst  transact  connty  business  at  the  connty  seat,  and  cannot  enter  intQ 
contracts  at  any  other  place.     10,  179  (4  N.  W.,  959). 

901.  The  county  clerk  shall  have  the  power  to  call  special  sessions  when 
the  interests  of  the  county  demand  it,  upon  giving  five  <lay.<  n«»ticeof  the  time  and 
object  of  calling  the  commissioners  together,  by  postinjr  up  notices  in  thi'ee  public 
places  in  the  county,  or  by  publication  in  a  newspaper  pulilisliHJ  therein. 

Commi^iionere  not  confined  to  business  mentioned  in  tlie  call.     5,  2*29. 

902.  When  two  onlv  of  the  commissioners  of  the  board  shall  attend,  and  shall 
be  divided  on  any  question,  the  decision  thereof  shall  be  deferred  until  the  next 
meeting  of  the  board,  and  then  the  matter  shall  be  decided  by  a  majority  of  the 
board. 

903.  [Chairman  shall  sign  warrantsj— In  counties  having  three  (3) 
commissioners,  the  commisioner  wliose  term  of  office  expires  in  one  (1)  year  shall  be 
chairman  of  the  board  for  that  year;  and  in  counties  having  five  (5)  commissioners, 
the  board  of  commissioners,  at  its  regular  meeting  in  January  of  each  year,  shall  elect 
a  chairman  of  the  board  to  serve  for  the  ensuing  year,  and  such  chairman  shall  sign 
all  warrants  on  the  treasurer  for  money  to  be  paid  out  of  the  county  treasury. 

Rewritten  1887,  p.  360 ;  amended  1891,  p.  228. 

904.  Each  board  of  county  commissioners  shall  divide  the  county  into  con- 
venicDt  precinots;  and,  as  occasion  may  require,  erect  new  ones,  subdivide  pre- 
cincts already  established,  and  alter  precinct  lines.  And  whenever  any  portion  of 
territory  containing  in  the  aggregate  not  less  than  one  township  of  land,  and  not 
more  than  four  townships  lying  contiguous,  shall  contain  not  less  than  fifteen  vot- 
ers, it  shall  be  the  duty  of  the  county  commissioners,  on  receipt  .of  a  petition  signed 
by  a  majority  of  the  legal  voters  therein,  to  constitute  such  portion  of  the  territory 
a  voting  precinct. 

The  commissioners  should  divide  the  county  into  convenient  precincts.  20,  302  (30  N.  W., 
67).     Proposition  to  vote  bonds.     6,  53. 
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905.  When  a  precinct  shall  be  divided,  any  justice  of  the  peace  or  constable 
of  the  original  precinct  shall  continue  to  act  as  such  in  the  newly  created  precinct 
in  whici)  he  may  reside  at  the  time  of  the  division,  the  same  as  if  the  precinct  had 
not  been  divided. 

COUNTY  SUPERVISORS. 

906.  The  county  boards  of  the  several  counties  in  this  state  that  may  adopt 
township  organization  shall  be  composed  of  the  supervisors  of  the  organized  town- 
ships thereof,  and  the  supervisors  from  cities  of  the  first  and  second  class  and  vil- 
lages; such  supervisors  shall  hold  two  regular  meetings  in  each  year  at  the  county 
seat  in  their  respective  counties,  for  the  transaction  of  general  business  as  a  board  of 
supervisors.  They  may  hold  special  meetings  at  such  times  as  they  may  find  con- 
venient, and  shall  have  power  to  adjourn  from  time  to  time  as  they  may  deem  nec- 
essary.    They  may  also  hold  such  other  meetings  as  are  by  law  provided. 

907.  Special  meetings  of  the  board  of  supervisors  shall  be  held  only  when 
requested  by  at  least  one-third  of  the  members  of  the  board,  which  request  shall  be 
in  writing,  addressed  to  the  clerk  of  the  board,  and  specifying  the  time  and  object 
cf  such  meeting ;  upon  reception  of  which  request,  the  clerk  shall  immediately  notify 
in  writing  each  member  of  the  board  of  the  time  and  object  of  such  meeting,  and 
shall  cause  notice  of  such  meeting  to  be  published  in  some  newspaper  of  the  county, 
if  any  shall  be  published  therein;  Provided,  That  no  business  shall  be  transacted  at 
any  special  meeting  except  such  as  is  specified  in  the  call. 

908.  The  regular  meetings  of  the  board  of  supervisors  in  all  counties  hav- 
ing township  organization  shall  be  held  on  the  second  Tuesday  of  January  and  the 
first  Tuesday  after  the  second  Monday  in  July. 

Amended  1889,  p.  76. 

909.  The  board  of  supervisors  at  their  first  regular  meeting  of  each  year  shall 
organize  by  choosing  one  of  their  number  as  chairman,  who  shall  preside  at  all 
meetings  of  the  board  during  the  year;  and  in  case  of  his  absence  at  any  meeting, 
the  members  present  shall  choose  one  of  their  number  as  temporary  chairman. 

910.  The  supervisors  shall  severally  lay  before  the  board  of  supervisors,  at  the 
first  regular  meeting  after  election,  their  several  certificates  of  election,  which 
shall  be  examined  by  the  board  of  supervisors,  and  if  found  regular  shall  be  filed  in 
the  oflSce  of  the  county  clerk. 

911.  In  addition  to  the  powers  hereinbefore  conferred  upon  all  county 
boards,  the  board  of  supervisors  stiall  have  power  to  appropriate  funds  to  aid  in  the 
construction  of  roads  and  bridges  not  exceeding  two  mills  of  the  levy  for  the  cur- 
rent year  for  general  purposes,  except  by  a  vote  of  the  people  authorizing  them  to 
expend  a  greater  amount ;  to  change  the  boundaries  of  towns^  and  to  create  new 
towns  as  provided  by  law,  to  designate  and  give  names  thereto,  and  to  fix  the  plaoe 
of  holding  the  first  town  meeting  therein;  and  to  change  the  nanie  of  any  town  upon 
the  petition  of  a  majority  of  the  voters  of  said  town. 

912.  Two-thiids  of  all  the  supervisors  elected  in  any  county  shall  constitute  a 
quorum  for  the  transaction  of  business^  and  all  questions  which  shall  arise  at 
lueetings  shall  be  determined  by  the  votes  of  a  majority  of  the  supervisors  present, 
except  in  cases  otherwise  provided  for. 

Impeachment  proceedings  can  be  heard  if  two-thirds  of  the  board  are  present.  18,  422  (25 
N.  W.,  587). 

913.  The  board  of  supervisors  shall  sit  with  open  doors,  and  all  persons  may 
attend  their  meetings. 

914.  Every  chairman  of  the  board  of  supervisors  shall  have  power  to 
administer  an  oath  to  any  person  concerning  any  matter  submitted  to  the  board, 
or  connected  with  their  powers  and  duties.  • 
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915.  lu  order  to  insure  uniformity  in  the  keeping  of  town  records  and  other 
matters  pertaining  to  the  duties  of  town  officers^  it  shall  be  the  duty  of  the  board 
of  supervisors  to  purchase  for  the  use  of  the  respective  towns  suitable  books  and 
blanks  thereof,  the  cost  in  the  first  instance  to  be  paid  by  warrant  upon  the  county 
treasury,  and  the  amount  to  be  charged  to  the  respective  towns,  and  levied  and  col- 
lected with  other  town  taxes. 

916.  Whenever  the  board  of  supervisors  shall  create  a  new  town  or  change 
the  name  of  an  existing  town,  the  proceedings  in  giving  a  name  to  such  new  town 
or  changing  the  name  of  an  existing  town,  shall  be  as  follows :  The  proposed  name 
to  be  given  to  such  new  town,  or  existing  town,  shall  be  filed  in  the  office  of  the 
auditor  of  public  accounts,  there  to  be  retained  for  at  least  one  year;  and  the  aud- 
itor of  public  accounts,  at  any  time  after  the  filing  of  such  proposed  name,  shall^ 
apon  application  of  said  board,  grant  his  certificate  stating  that  such  proposed  name, 
from  information  appearing  in  his  office,  has  not  been  adopted  by  any  city,  town, 
village,  or  municipal  corporation  in  this  state;  which  certificate  must  be  obtained 
bj  said  board  before  any  action  whatever  shall  be  taken  by  said  board  toward  mak- 
ing such  change  of  name ;  and  all  proceedings  instituted  in  any  court  or  other 
place,  under  a  name  changed,  without  complying  with  the  provisions  of  this  section^ 
shall  be  held  to  be  void  and  of  no  effect.  If  such  name  has  been  adopted  elsewhere 
in  the  state,  the  auditor  of  public  accounts  shall  so  notify  the  board,  whereupon  an- 
other name  shall  be  filed  in  his  office,  which  shall  there  remain  in  a  like  manner  as 
hereinbefore  provided,  and  the  certificate  shall  be  issued  by  the  auditor  of  public 
accounts  immediately  after  such  filing,  stating  that  such  name  has  not  been  elsewhere 
adopted;  whereupon  said  boai*d  may  proceed  to  make  such  change  of  name,  and  not 
before;  and  all  proceedings  pending,  and  all  rights  and  privileges  acquired  in  the 
name  of  such  town,  by  such  town,  or  by  any  person  residing  therein,  shall  be 
secured  to  such  town  or  person,  and  such  proceedings  continued  to  final  consum- 
mation in  such  name,  the  same  as  though  the  same  had  not  been  dianged. 

917.  It  shall  be  the  duty  of  the  county  board  of  each  organized  county  in  the 
state  of  Nebraska  to  cause  t6  be  surveyed,  by  a  competent  surveyor,  all  irregular 
subdivided  tracts  or  lots  of  land,  other  than  r^ular  government  subdivisions,  and 
cause  the  same  to  be  platted  on  a  scale  of  not  less  than  ten  (10)  inches  to  the  mile; 
JProvided,  however^  That  where  any  county  has  in  its  possession  the  correct  field  notes 
of  any  such -tract  or  lot  of  land,  a  new  survey  shall  not  be  necessary,  but  such  tracts 
may  be  mapped  from  such  field  notes. 

918.  The  said  board  shall  cause  duplicate  maps  to  be  made,  on  which  said 
tracts  or  lots  of  land  shall  be  accurately  described  by  lines  and  numbered  from  one  (1) 
up  to  the  highest  number  of  such  tracts  in  each  section,  which  numbers,  together 
with  the  number  of  the  section,  town,  and  range,  shall  be  distinctly  marked  on  such 
maps.  One  of  said  maps  shall  be  conspicuously  hung  in  the  office  of  the  county 
clerk  and  the  other  in  the  office  of  the  county  treasurer. 

919.  The  said  board  shall  also  cause  to  Reentered  in  duplicate,  in  suitable  books, 
to  be  provided  for  that  purpose,  the  field  notes  of  all  such  tracts  of  land  within 
their  respective  counties,  wherein  shall  be  described  each  tract,  according  to  survey, 
and  each  tract  shall  be  therein  numbered  to  correspond  with  its  number  on  the 
maps.  One  of  such  books  or  field  notes  shall  be  filed  in  the  office  of  the^county 
clerk,  and  the  other  in  the  office  of  the  county  treasurer. 

920.  When  the  maps  and  books  of  field  notes  shall  be  filed  as  hereinbefore 
provided,  the  description  of  any  tract  or  lot  of  land  described  in  said  maps,  by 
number,  section,  town,  and  range,  shall  be  a  sufficient  and  legal  description  thereof^ 
for  revenue  and  and  all  other  purposes. 
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921.  All  counties  which  have  not  been  organized  in  the  manner  provided  by 
law,  or  any  unorganized  territory  in  the  state^  sliall  be  attaclied  to  the  nearest 
organized  county  directly  east,  for  election,  judicial,  and  revenue  purposes;  Provided, 
That  Sioux  county  shall  be  attached  to  Cheyenne  county  for  all  the  purposes  pro- 
vided for  in  this  section;  Provided  further^  That  if  no  county  lies  directly  east  of 
any  such  unorganized  territory  or  county,  then  such  unorganized  territory  or  county 
shall  be  attached  to  the  county  directly  south,  or  if  there  be  no  such  county,  then  to 
the  county  directly  north,  and  if  there  be  no  county  directly  north,  then  to  county 
directly  west  of  such  unorganized  territory  or  county. 

See  22,  638  (35  N.  W.,  409);  12,  '^SQ  (11  N.  W.,  495)-  and  note  to  sec.  10,  art  YI  of  con- 
stltation,  citing  12,  380  (11  N.  W.,  494). 

922.  The  county  authorities  to  which  any  unorganized  county  or  territory  is 
attached  shall  exercise  control  over,  and  their  jurisdiction  shall  extend  to,  such 
unorganized  county  or  territory,  the  same  as  if  it  were  a  part  of  their  own  county. 

12,381  (IIN.W.,494). 

923.  If  two  or  more  organized  counties,  or  portions  thereof,  lie  directly 
east  of  any  unorganized  county,  then  the  portions  of  territory  of  such  unorganized 
county  which  b'e  either  north  or  south  of  a  line  running  directly  west  and  in  con- 
tinuation of  the  boundary  line  between  such  organized  counties  shall  be  attached 
to  the  organized  county  directly  east  of  such  territory,  for  all  purposes  of  this  sub- 
division. 

924.  In  all  counties  where  the  cost  of  furnishing  the  oflScera  with  books, 
blanks,  and  stationery  shall  exceed  the  sum  of  $200  per  year,  the  supplies  for 
such  purposes  shall  be  let  in  separate  contracts,  to  the  lowest  competent  bidder, 
who  shall  give  bond  for  the  faithful  performance  of  his  contract,  with  at  least  two 
good  and  sufficient  sureties,  residents  of  the  state.  The  bond  required  by  this  sec- 
tion shall  be  approved  by  the  county  board,  and  the  sureties  therein  shall  justify  in 
the  same  manner,  as  sureties  on  official  bonds. 

May  reject  all  bids,  but  if  let  must  be  to  lowest  bidder.     19,  254  (27  N.  W.,  122). 

925.  It  shall  be  the  duty  of  the  county  clerk,  on  or  before  the  first  day  of 
December,  annually,  to  prepare  separate  estiitnates  of  the  books,  and  blanks,  and 
stationery  required  for  the  use  of  the  county  officers  during  the  coming  year,  and 
which  by  law  are  not  required  to  be  furnished  by  the  state,  and  during  the  first 
week  in  December  he  shall  publish  a  brief  advertisement  in  one  newspaper  pub- 
lished in  his  county,  stating  the  probable  gross  number  of  each  item  of  books, 
blanks,  and  stationery  required  by  such  county  during  the  year  following  the  first 
day  of  January  next  ensuing,  and  inviting  bids  therefor,  which  bids  shall  be  filed 
with  said  clerk  on  or  before  the  said  first  day  of  January. 

926.  The  county  board  shall,  at  their  first  meeting  in  January  in  each  year, 
open  said  bids  and  award  the  contract  for  the  furnishing  of  all  such  books, 
blanks,  and  stationery  as  may  be  required  by  county  officers  to  the  lowest  bidder 
competent  under  the  provisions  of  this  subdivision,  and  who  complies  with  all  its 
provisions;  Provided^  That  the  county  board  may  reject  any  or  all  bids. 

927.  The  accounts  for  books,  blanks,  and  stationery  furnished  under  said 
contract  shall  be  audited  and  paid  as  other  accounts  against  the  county,  and  no 
county  board  or  other  county  officer  shall  procure  any  such  books,  blanks,  and  sta- 
tionery from  any  person  other  than  the  contractor  or  his  assignee,  during  the  exist- 
ence of  such  contract,  and  no  account  therefor  shall  be  paid  by  the  county. 

All  bids  mnst  be  filed  with  the  county  clerk  on  or  before  the  first  day  of  Janonry.  The  com- 
miasioners  cannot  consider  a  bid  filed  (hereafter.  There  must  be  distinct  propofti lions  for  books, 
blanks,  and  stationery,  and  bids  mn-^t  be  definite.  A  bid  to  famish  articles  *'  at  what  it  costs  to 
lay  them  down  "  is  too  indefinite.     13,  65  (12  N.  W.,  817).     See  24,  110  (37  N.  W.,  936). 
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Sees.  928  to  933.  *'An  act  to  authorize  counties  to  acquire  real  estate  to  build  thereon 
OOUnty  buildings  and  provide  compensation  therefor."    1879,  p.  184.    In  force  June  1. 

928.  That  the  county  board  shall  have  power  to  acquire,  take,  hold,  and 
appropriate  so  much  real  estate  as  shall  be  necessary  and  convenient  for  the  use 
of  the  couaty,  to  construct  county  buildings;  Provided,  That  no  appropriation  of 
private  property  for  the  use  of  the  county  aforesaid  shall  be  made  until  full  and 
just  compensation  therefor  be  first  made  to  the  owner  thereof. 

929.  The  damages  to  be  paid  by  a  county  for  any  real  estate  taken  as  afore- 
said, when  not  agreed  upon,  shall  be  ascertained  and  determined  by  commissioners 
to  he  appointed  by  the  county  Judge  of  said  county  as  hereinafter  provided. 

930.  In  the  event  that  damages  cannot  be  agreed  upon,  the  county  judge  of 
the  county  seeking  to  appropriate  such  real  estate  shall,  upon  application  of  the 
county  board  or  the  owner  of  the  real  estate,  direct  the  sheriff  of  said  county  to 
summon  six  disinterested  freeholders  of  said  county,  to  be  selected  by  said  judge, 
and  not  interested  in  a  like  question,  unless  a  smaller  number  is  agreed  upon  by  the 
said  parties,  whose  duty  shall  be  to  inspect  said  real  estate  and  assess  the  damages 
which  said  owner  will  sustain  by  the  appropriation  of  'his  land  to  the  county  as 
aforesaid,  and  make  report  in  writing -to  the  county  judge  of  said  county,  who, 
after  certifying  the  same  uuder  his  seal  of  office,  shall  transmit  the  same  to  the  county 
clerk  of  said  county  for  record,  and  the  said  county  clerk  shall  file,  record,  and 
index  the  same  in  the  same  manner  as  is  provided  for  the  record  of  pleads  [deeds] 
in  this  state,  and  such  record  shall  have  the  like  force  and  effect  as  the  record  of 
deeds  in  pursuance  of  the  statute  in  such  case  made  and  provided;  and  if  said 
county  board  shall,  at  any  time  before  they  enter  upon  said  real  estate  for  the  pur- 
pose of  constructing  said  county  buildings,  pay  to  said  county  judge  for  the  use  of 
said  owner  the  same  [sura]  so  assessed  ana  returned  as  aforesaid,  they  shall  thereby 
be  authorized  to  construct  and  maintain  their  county  buildings  upon  said  premises; 
Provided,  That  either  party  may  have  the  right  to  appeal  from  such  assessment  of 
damages  to  the  district  court  of  said  county  in  which  such  land  is  situated,  within 
sixty  days  after  said  assessment  be  filed  with  said  county  judge,  and  in  case  of  such 
appeal  the  decision  and  finding  of  the  district  court  shall  be  transmitted  to  [by]  the 
clerk  thereof,  duly  certified,  to  the  county  clerk,  to  be  filed  and  recorded  as  herein-^ 
before  provided  in  his  office.  But  such  appeal  shall  not  delay  the  prosecution  of 
the  work  on  said  county  buildings,  if  such  county  commissioners  shall  first  pay  or 
deposit  with  said  county  judge  the  amount  so  assessed  by  said  freeholders,  ^nd  in  no 
case  shall  said  county  board  be  liable  for  the  costs  on  such  appeal  unless  the  owners 
of  such  real  estate  shall  be  adjudged  entitled  upon  the  appeal  to  a  greater  amount 
of  damages  than  was  awarded  by  said  freeholders.  The  county  board  shall  in  all 
cases  pay  the  cost  of  the  first  assessment;  Provided,  That  either  party  may  appeal 
from  the  decision  of  the  district  court  to  the  supreme  court  of  the  state,  and  the 
money  so  deposited  shall  remain  in  the  hands  of  the  county  judge  until  a  final  de- 
cision be  had,  subject  to  the  order  of  the  supreme  court. 

931 .  In  case  of  death,  absence,  refusal,  or  neglect  of  any  of  said  freeholders  to  act 
as  commissioners,  it  shall  l)e  the  duty  of  the  sheriff  of  said  county  to  fill  vacan- 
cies by  forthwith  summoning  disinterested  freeholders  of  the  county  to  act  as  such 
commissioners.  Said  freeholders,  before  entering  upon  the  discharge  of  their  duties, 
shall  take  and  subscribe  an  oath  honestly  and  truly  to  assess  the  damages  which 
sach  owner  or  owners  shall  sustain  by  the  appropriation  of  his  lands  to  the  county, 
which  said  oath  shall  be  filed  in  the  office  of  said  county  judge.  Said  appraisers 
shall  each  receive  two  dollars  per  day  for  their  services,  and  the  same  shall  be  taxed 
in  the  bill  of  costs. 
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932.  If  upon  the  selection  of  a  site  for  county  buildings  it  shall  be  found  neces- 
saiy  to  acquire  and  appropriate  the  lands  of  any  non-resident  owner,  the  said 
<x>unty  board  shall  give  four  weeks'  notice  to  such  owner,  if  known,  and  if  not 
known,  by  description  of  such  real  estate  by  publication  four  consecutive  weeks  in 
some  newspaper  published  in  the  county  where  such  land  is  situated,  or  if  none  is 
published  therein,  then  such  notice  shall  be  published  for  the  same  time  in  some 
newspa|)er  of  general  circulation  in  such  county,  that  the  county  board  of  such 
county  have  selected  a  site  for  the  construction  of  county  buildings,  which  site  in- 
cludes his  or  her  lands,  and  that  the  same  will  be  taken  and  appropriated  for  the 
purpose  of  the  construction  of  county  buildings,  and  if  such  owner  shall  not  within 
thirty  days  thereafter  apply  to  said  county  judge  to  have  the  damages  assessed  in  the 
mode  hereinbefore  prescribed,  said  county  board  may  proceed,  as  herein  set  forth,  to 
have  the  damages  assessed,  subject  to  the  same  right  of  appeal  as  in  case  of  resident 
owners,  and  upon  the  payment  of  the  damages  assessed  to  the  county  judge  for  such 
owner,  the  county  board  shall  acquire  all  rights  and  privileges  mentioned  in  this  act 

933.  This  act  shall  in  no  way  affect  the  power  of  the  county  board  now  pos- 
.^sessed  by  law  to  purchase  a  site  for  the  construction  of  county  buildings,  but  is 

cumulative. 

Sec.  934.  *'  Ao  act  to  transfer  sarplns  county  sinking  and  other  ftinds  to  the  conntj  gen- 
eral fund."     1877,  p.  214.     In  force  June  1. 

934.  That  the  board  of  county  commissioners  of  the  several  counties  of  the 
state  may  appropriate  to  the  county  general  fund  any  county  sinking  fund  in  the 
county  treasury  not  levied  for  the  payment  of  any  bonded  Indebtedness;  also  any 
county  moneys  from  whatever  source,  excepting  the  moneys  levied  for  school  pur- 
poses, that  remain  on  hand  in  the  county  treasury,  and  are  no  longer  required  for 
the  purposes  for  which  the  same  were  levied. 

Connty  board  can  only  transfer  surplos  of  sinking  fond  that  is  left  after  paying  the  debt  in 
full.     12,  256  (11  N.  W.,  307). 

Sec.  935.  '^An  act  to  authorise  the  transfer  of  certain  county  Ainds  from  one  fund  to  an- 
other."   1883,  p.  181.    In  force  June  1. 

935.  The  board  of  coUnty  commissioners  of  any  county  in  the  state  of  Nebraska 
shall  have  the  ix)wer  to  transfer  any  unexpended  balance  or  any  portion  thereof  re- 
maining in  the  county  general  fund  at  any  time  to  any  other  county  fund,  when  the 
interests  of  the  county  seem  to  demand  such  transfer;  Provided,  That  in  no  case 
shall  such  transfer  reduce  the  amount  of  said  county  general  fund  below  the  sum  of 
two  thousand  ($2,000)  dollars. 

Sees.  936  to  939.  ''An  act  to  authorize  the  county  hoard  of  the  several  counties  of  this  state 
to  use  the  surplus  general  funds  of  the  respective  counties  in  purchasing  food,  fuel,  and  seed  grain 
and  feed  for  teams,  and  to  distribute  the  same  among  the  destitute  and  needy  farmers  of  said 
counties^  and  providing  the  manner  in  which  the  same  shall  be  distributed."  1891,  p.  308.  In 
force  March  24. 

936.  That  the  county  board  of  any  county  of  this  state  shall  have  power  and 
are  hereby  authorized  to  draw  their  warrants  on  the  surplus  general  fund  of  the 
county  that  may  be  on  hand  and  not  otherwise  disposed  of,  and  use  the  money  in 
the  purchase  of  food,  fuel,  seed  grain,  and  feed  for  teams  for  the  benefit  of  the 
destitute  farmers  of  such  county,  caused  by  crop  failure  in  1890. 

937.  That  the  county  board  shall  sell  the  food,  fuel,  s^ed  grain,  and  feed 
for  teams,  or  any  of  the  same,  to  such  persons  only  as  are  engaged  in  agriculture,  at 
a  price  not  exceeding  the  actual  cost  thereof,  and  shall  take  the  promissory  note  of 
the  purchaser,  payable  to  the  county  and  due  in  three  years  from  date,  with  interest 
at  the  rate  of  seven  per  cent  per  annum,  payable  annually,  and  which  notes  shall  be 
held  and  collected  by  the  county  when  due,  and  when  collected  the  money  shall  be 
paid  into  the  county  treasury. 
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938.  No  farmer  shall  be  permitted  to  purchase  any  of  said  food,  fuel,  seed 
grain^  feed  for  teams  until  he  shall  first  make  affidavit  that  he  is  actually  enga^d 
in  fiirming;  that  he  is  in  destitute  circumstances;  that  he  has  no  food,  fuel,  or  seed 
grain,  as  the  ease  may  be,  and  that  he  is  in  need  of  the  same ;  or  if  he  have  any  or  a 
part  of  the  above  substance,  to  state  the  kind  and  quantity  thereof.  And  shall  also 
tarnish  the  affidavit  of  two  creditable  witnesses  of  the  township  wherein  such  pur- 
chaser may  reside,  stating  that  he  is  a  reputable  citizen  of  said  county  and  that 
verily  they  t)elieve  the  statements  contained  in  his  affidavit  are  true. 

939.  That  no  farmer  under  the  provisions  of  this  act  shall  be  allowed  to 
purchase  more  ibod,  provisions,  or  fuel  than  in  the  judgment  of  the  county  board 
IS  needful  and  proper.  And  no  farmer  shall  be  allowed  more  than  the  value  of 
twenty-five  dollars  in  seed  grain  to  be  selected  by  the  purchaser,  and  no  farmer 
shall  be  allowed  more  than  fifty  bushels  of  grain  for  feed  for  teams. 

Sec  940.  ''Ad  act  to  proTide  for  the  proteotion  of  land  or  other  propmrty  from  high 
water  in  certain  cases."    1885,  p.  213.    In  force  Jane  5. 

940.  That  whenever  any  portion  of  a  county  exceeding  320  acres  in  amount 
is  put  in  peril  of  destruetion  by  reason  of  the  probable  diversion  of  the  channel  of 
any  river  or  water-course,  and  whenever  a  petition  stating  such  fact,  signed  by 
twenty  freeholders  in  the  precinct,  is  filed  with  the  county  commissioners  of  said 
county,  it  shall  be  the  duty  of  the  said  board  of  county  commissioners  to  view 
said  premises  within  the  succeeding  thirty  days,  and  if  upon  actual  view  it  shall 
appear  that  a  portion  of  the  county  exceeding  320  acres  is  in  actual  peril  of  destruc- 
tion, they  may  cause  to  be  built  any  dam,  embankment,  or  dike,  or  aid  to  such  an' 
extent  as  they  may  deem  proper  in  the  building  of  any  dam,  embankment,  or  dike 
that  they  may  deem  necessary  for  the  protection  of  said  land.  The  amount 
expended  towiud  such  improvements  to  be  paid  out  of  the  general  fund  of  the 
county. 

Sees.  941  to  943.  "An  act  anthorizing  board  of  county  commissioners  to  publish  certain 
proceedings  and  notices  in  German  newspapers.'*    1879,  p.  179.    In  force  Jane  1. 

941.  That  in  counties  in  this  state  where  a  newspaper  is  published  in  the 
66rma]ly  Swedish,  and  Bohemian  languages,  and  the  said  newspaper  has  r^ular 
daily,  tri-weekly,  weekly  circulation  of  fifteen  hundred  copies  or  more,  and  it  shall 
be  proven  by  the  affidavit  of  the  publisher  or  foreman  thereof  to  the  board  of 
county  commissioners  in  said  county  that  the  said  paper  has  such  a  circulation,  it 
shall  be  the  duty  of  the  county  commissioners  in  said  county  to  have  published  in 
said  newspaper  a  report  of  all  the  proceedings  of  said  board  of  county  commis- 
sioners at  each  meeting ;  said  report  to  be  prepared  by  the  clerk  of  said  county  and 
delivered  to  the  publisher  of  said  paper,  or  left  at  the  office  of  said  paper  within 
two  days  after  each  meeting  of  said  board  of  county  commissioners.  All  adver- 
tifiements  of  lands  offered  for  sale  by  the  county  treasurer  of  said  county  shall  be 
delivered  to  the  publisher  of  said  German,  Swedish,  and  Bohemian  papers,  or  left 
at  the  office  of  said  paper  for  publication  on  the  same  day  when  the  said  advertise- 
ment shall  be  inserted  in  any  paper  or  papers  printed  in  the  English  language  and 
published  in  said  county. 

942.  The  rate  charged  for  said  publication  of  said  reports,  notices,  and  ad- 
vertisements mentioned  in  section  one  of  this  act  shall  be  the  same  in  said  papers 
printed  in  the  German  language  as  is  provided  by  law  to  be  paid  for  legal  adver- 
tisements in  papers  in  this  state  printed  in  the  English  language. 

943.  If  any  county  in  this  state  shall  contain  two  or  more  papers  printed  in 
the  German  language,  and  the  majority  of  the  county  commissioners  shall  be 
satisfied  upon  proper  proof  that  two  or  more  of  said  papers  have  an  actual  and 
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regular  circulation  of  fifteen  hundred  copies  or  more,  then  it  shall  be  the  duty  of 
the  board  of-  commissioners  at  thei;*  first  meeting  in  January  of  each  year  to- 
elect  by  ballot  the  Grerman  paper  published  in  said  county  which  shall  publish 
the  reports,  notices,  and  advertisements  as  aforesaid  during  the  year  next  ensuing 
after  said  meeting. 

Sec.  944.  ^Aq  act  to  confer  upon  boards  of  county  commissioners  power  to  cause  the  re- 
moval of  explosive  and  dangerous  material.''    1879,  p.  66.     In  force  June  1. 

1)44.  The  board  of  county  commissioners  oi  each  organized  county  shall  have 
the  power  to  abate  or  remove  any  deposit  of  nitro-glyoerine,  explosive  oils,  gun- 
powder^ or  other  dangerous  explosive  or  inflammable  material  which  is  so  deposited 
or  situated  that  if  ignited  it  would,  in  their  opinion,  endanger  the  life,  or  buildings, 
or  property  of  any  person;  and  to  cause  by  the  order  of  said  board  that  the  owner 
or  owners  of  such  material  remove  the  same;  and  in  case  the  owner  or  owners  of 
such  material  or  the  person  or  persons  having  charge  of  the  same  do  not  remove 
the  same  to  some  place  designated  or  agreed  to  by  said  board,  within  ten  days  after 
personal  service  of  such  notice  to  remove  the  same,  each  and  every  person  so  offend- 
ing shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  in  a  sum  not  exceeding  one  hundred  dollars  nor  less  than  twenty-five  dollars. 

Sees.  945  to  1006.  ''An  act  to  provide  for  township  organization,  to  define  the  rigbts, 
powers,  and  liabilities  of  towns,  and  the  duties,  powers,  and  compensation  of  the  officers  thereof. '^ 
1883,  p.  202.     In  force  June  1. 

945.  At  any  general  election  that  may  be  held  in  the  several  counties  of  the 
state,  the  qualified  voters  in  any  county  may  vote  for  or  against  township  organiza- 
tion in  such  county. 

94G.  The  county  commissioners,  on  petition  of  .fifty  or  more  legal  voters, 
shall  cause  to  be  submitted  to  the  voters  of  the  county  the  question  of  township 
organization  under  this  act,  by  ballot,  to  be  written  or  printed,  or  partly  written  or 
partly  printed,  "For  township  organization,"  or  "Against  township  organization/^ 
the  vote  to  be  canvassed  and  returned  in  like  manner  as  votes  for  county  officers. 

947.  If  it  sliall  appear  by  the  returns  of  said  election  that  a  majority  of  the 
legal  voters  of  said  county  voting  at  said  election  are  for  township  organization,  then 
the  county  so  voting  for  its  adoption  shall  be  governed  by  and  subject  to  the  pro- 
visions of  this  act  on  and  after  the  first  day  of  the  meeting  of  the  county  super- 
visors, as  hereinafter  provided. 

Commissioners  continne  to  act  until  board  of  snperrisors  organize.     20, 177  (29  N.  W.,  307). 

948.  For  the  purpose  of  temporary  organization,  each  voting  precinct  shall 
be  a  township  until  otherwise  ordered  by  the  county  board.  And  at  the  general 
election  at  which  the  question  of  adoption  of  township  organization  is  submitted,  as 
aforesaid,  *the  electors  of  each  precinct  may  choose  one  supervisor,  one  town  clerk, 
one  town  treasurer,  one  assessor,  three  judges  and  two  clerks  of  election,  and  one 
overseer  of  highways  in  each  road  district;  and  if  it  appears  that  a  majority  of  the 
l^al  votes  cast  have  therein  the  words  "For  township  organization,*' the  county 
clerk  shall  publish  the  fact,  and  such  officers,  having  duly  qualified,  shall  hold  their 
offices  respectively  until  the  next  general  election  for  township  officers,  and  until 
their  successors  shall  be  elected  and  qualified  ;  Providedy  That  at  such  election,  in 
precincts  having  more  than  three  thousand  inhabitants,  there  shall  be  elected  one 
additional  supervisor;  in  precincts  having  five  thousand  inhabitants  there  shall  be 
elected  two  additional  su|)ervisors,  and  for  every  additional  two  thousand  inhabitants 
there  shall  be  elected  one  additional  supervisor — the  population  to  be  ascertained  by 
the  last  federal  or  state  census  preceding  the  election.  In  case  of  a  failure  to  elect 
proper  town  officers  at  said  election,  then  such  county  shall  not  be  governed  by  this 
act  until  the  first  Tuesday  in  January  following  the  next  general  election  after  the 
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adoption  of  township  organization,  and  it  shall  be  the  duly  ut'  ihe  county  commis- 
sioners, before  said  next  general  election,  to  divide  the  county  into  townships  and 
name  the  same  in  the  same  manner  as  the  county  board  are  directed  to  do  by 
the  provisions  of  this  chapter;  *  Provided  further j  That  in  wards  of  cities  of  the 
first  and  second  class,  whose  limits  are  co-extensive  with  precincts,  the  electors 
thereof  shall  only  choose  supervisors,  assessors,  and  judges  and  clerks  of  election, 
♦to* added  1887, p.  378. 

949.  In  case  a  majority  of  the  legal  votes  cast  at  said  election  shall  be  ^'  For 
township  organization,^^  and  the  electors  have  chosen  supervisors  in  a  majority 
of  the  precincts  in  the  county  as  provided  in  the  preceding  section,  there  shall  be 
held  a  special  meeting  of  the  newly  elected  county  board)  commencing  on  the 
fifteenth  day  after  such  election,  at  the  county  seat,  and  when  such  board  shall  have 
met  and  organized,  the  power  of  the  county  commissioners  of  such  county  shall 
cease  and  their  offices  become  vacant.  At  such  special  meeting  the  county  board 
may  transact  such  county  business  as  may  be  required  to  be  transacted  betbre  the 
next  regular  meeting  of  the  board,  and  shall  proceed  to  divide  such  county  into 
towns  or  townships,  making  them  conform  as  near  as  practicable  to  townships 
according  to  the  government  survey.  When  fractions  of  townships  are  caused  by 
the  county  lines  not  being  in  accordance  with  the  surveyed  townships,  then  the 
county  board  may  attach  such  fractions  to  adjoining  towns  when  the,  number  of 
inhabitants  or  amount  of  territory  in  such  fraction  shall  not  be  sufficient  for  a 
separate  town.  When  a  surveyed  township  shall  have  too  few  inhabitants  for  a 
separate  organization,  then  such  township  may  be  added  to  some  adjoining  town,  or 
such  township  may  be  divided  between  two  or  more  towns  for  the  time  being;  and 
when  creeks  or  rivers  so  divide  a  township  as  to  make  it  inconvenient  for  transact- 
ing town  business,  then  such  creek  or  river  may  be  made  the  town  boundary,  and 
the  town  fractions  so  formed  may  be  disposed  of  as  other  fmctional  townships.  No 
city  of  over  six  thousand  inhabitants  shall  be  included  within  the  corporate  limits 
of  any  township,  but  the  territory  occupied  by  such  city  of  over  six  thousand 
inhabitants  shall  constitute  a  town  by  the  name  of  such  city  for  the  purpose  of 
town  meetings  and  organization  as  hereinafter  provided. 

Amended  and  mach  of  the  section  omitted  18S7,  p.  380.  A  sapervisor  is  a  township  officer. 
Resignation  should  be  addressed  to  town  clerk.  How  vacancy  filled.  26,  580  (42  N.  W.,  729); 
21,  225(31N.  W.,802). 

950.  The  county  board  shall  designate  the  name  of  each  tOWn,  and  may 
change  the  name  of  any  town  upon  a  petition  of  a  majority  of  the  voters  of  said 
town,  in  the  manner  provided  by  law. 

951.  The  county  clerk  shall  record  in  a  book  kept  for  that  purpose  the 
names  and  boundaries  of  each  town  as  designated  by  the  county  board,  and  shall 
forthwith  forward  an  abstract  thereof  to  the  auditor  of  public  accounts  of  this  state, 
who  shall  make  a  record  of  the  same. 

952.  The  county  clerk  shall,  at  least  twenty  days  before  the  first  Tuesday  in 
April,  designate  some  central  and  convenient  place  in  each  town  for  holding  of 
the  first  town  meeting. 

953.  The  county  clerk  shall  thereupon  make  out  notices  stating  the  time 
(which  shall  be  the  first  Tuesday  in  April  thereafter)  and  place  lor  holding  the  first 
town  meeting.  Such  notice  shall  be  posted  by  the  sheriff  in  some  public  place 
in  said  town  at  least  fifteen  days  before  the  holding  of  the  meeting. 

954.  The  first  town  meeting  shall  be  conducted  in  the  manner  as  other  town 
meetings  hereinafter  provided  for. 

955.  The  corporate  name  of  each  town  shall  be  the  town  of  (name  of  town), 
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and  all  acts  done  by  the  town  and  all  actions  by  or  against  the  lowii^  shall  be  in 
its  corporate  name. 

956.  Every  town  shall  have  corporate  capacity  to  exercise  the  powers  granted 
thereto,  or  necessarily  implied,  and  no  others.  It  shall  have  power:  First — To  sue 
and  be  sued.  Second — To  acquire  by  purchase,  gift,  or  devise,  and  to  hold  prop- 
erty, both  real  and  personal,  for  the  use  of  its  inhabitants,  and  again  to  sell  and 
convey  the  same.  I'hird — ^To  make  all  such  contracts  as  may  benecessary  in  the 
exercise  of  the  powers  of  the  town. 

957.  The  electors  present  at  the  annual  town  meeting  shall  have  power : 
First — ^To  make  all  orders  for  the  sale,  conveyance,  regulation,  or  the  use  of  the 
corporate  property  of  the  town  that  may  be  deemed  to  be  conducive  to  the  interests 
of  its  inhabitants.  Second — To  take  all  necessary  meaSsures  and  give  directions  for 
the  exercise  of  their  corporate  powers.  Third — To  provide  for  the  institution,  de- 
fense, or  disposition  of  suits  at  law  or  in  equity  in  which  the  town  is  interested. 
Fourth — ^To  take  such  action  as  shall  induce  the  planting  and  cultivation  of  trees 
along  the  highways  in  such  towns,  and  to  protect  and  preserve  trees  standing  along 
or  on  highways.  Fiftli — To  construct  and  keep  in  repair  public  wells,  and  to  regu- 
late the  use  thereof.  Siodh — ^To  prevent  the  exposure  or  deposit  of  offensive  or  in- 
jurious substances  within  the  limits  of  the  town.  Seventh — To  make  such  by-laws, 
rules,  and  regulations  as  may  be  deemed  necessary  to  carry  into  effect  the  powers 
herein  granted,  and  to  impose  such  fines  and  penalties,  not  exceeding  $20  for  one 
offense,  as  shall  be  deemed  proper,  except  when  a  fine  or  penalty  is  already  allowed 
by  law,  such  fine  or  penalty  to  be  impeded  by  any  justice  of  the  peace  of  the  town 
where  the  offense  is  committed.  Eighth — To  direct  the  raising  of  money  by  taxa- 
tion for  tlie  following  purposes:  1st.  For  constructing  or  repairing  roads  and 
bridges  within  the  town  to  the  extent  allowed  by  law.  2d.  For  the  prosecution  ot 
defense  of  suits  by  or  against  the  town,  or  in  which  it  is  interested.  .3d.  For  any 
other  purpose  required  by  law.  4th.  For  the  purpose  of  building  or  repairing 
bridges  over  streams  dividing  said  town  from  any  other  town.  5th.  For  the  sup- 
port of  the  poor  within  the  town ;  Provided,  That  when  the  county  board  of  any 
county  shall  have  established  a  poor-house  under  any  statute  law  of  the  state,  the 
support  of  the  poor  shall  be  provided  for  by  the  county  board,  and  no  taxes  for  that 
purpose  shall  be  voted  by  the  electors  at  town  meetings  except  sufficient  to  provide 
temporary  relief.  6th.  For  the  compensation  of  town  officers  at  the  rate  allowed  by 
law,  and  when  no  rate  is  fixed,  for  such  amount  as  the  electors  may  direct  Ninth — 
To  guard  against  the  destruction  of  property  in  said  town  by  prairie  fire.  Taith — 
To  restrain,  regulate,  or  prohibit  the  running  at  large  of  cattle,  horses,  mules,  a-sses, 
swine,  sheep,  and  goats,  and  determine  when  such  animals  may  go  at  large,  if  at 
all ;  Provided,  That  all  votes  thereupon  shall  be  by  ballot.  Eleventh — ^To  author- 
ize the  distraining,  impounding,  and  sale  of  cattle,  horses,  mules,  asses,  sheep,  goats, 
and  swine,  for  penalties  incurred  and  costs  of  proceedings;  Provided,  That  the 
owner  of  such  animals  shall  have  the  right  to  redeem  the  same  from  the  purchaser 
thereof  at  any  time  within  one  month  from  the  day  of  sale,  by  paying  the  amount 
of  the  purchaser's  bid,  with  reasonable  cost  for  their  keeping,  and  interest  at  the 
rate  of  seven  per  cent  per  annum. 

Prior  to  act  of  1887  doty  of  each  town,  not  of  county  board,  to  maintain  bridges.     24.  55 

(37N.  W.,684). 

958.  In  case  any  tOWn  in  any  county  wherein  township  organization  has  been 
or  may  l>e  adopted,  shall  refuse  or  neglect  to  organize  and  elect  town  officers  at  the 
time  fixed  by  law,  it  shall  be  tlie  duty  of  the  board  of  supervisors  of  the  county, 
upon  the  affidavit  of  any  freeholder,  rcnideut  of  said  town,  filed  in   the  office  of 
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the  couDty  clerk,  setting  forth  thfe  facts,  to  proceed  at  any  regular  or  special  meeting 
of  the  bc«rd  and  appoint  the  necessary  town  ofiBcers  for  such  town,  and  the  persons 
80  appointed  shall  hold  their  respective  offices  until  others  are  chosen  or  appointed 
in  their  places,  and  shall  have  the  same  power  and  be  subject  to  the  same  duties  and 
penalties  as  if  they  had  been  duly  chosen  by  the  electors  of  the  town. 
21,  225  (31  N.  W.,  802V 

959.  Whenever  it  shall  be  made  to  appear  to  the  board  of  supervisors  that  the 
town  officers  appointed  by  them  or  by  any  preceding  board,  as  provided  in  the 
forgoing  section,  have  failed  tO  qualify  as  required  by  law,  so  that  such  town 
cannot' become  organized,  the  board  of  supervisors  may  annex  such  town  to  any 
adjoining  town,  and  the  said  town  so  annexed  shall  thereafter  form  and  constitute  a 
part  of  such  adjoining  town. 

960.  The  citizens  of  the  several  towns  of  this  state,  qualified  by  the  constitu- 
tion to  vote  at  general  elections,  shall  assemble  and  hold  annuAl  tOWn  meetings 
in  their  respective  towns  on  the  first  Tuesday  in  April,  at  such  place  in  such  town 
as  the  electoi*s  thei*eof  at  their  annual  town  meetings  shall  from  time  to  time  appoint. 
And  notices  of  the  time  and  place  of  holding  such  meeting,  after  the  first  meeting, 
shall  be  given  by  the  town  clerk  by  posting  up  written  or  printed  notices  in  three 
of  the  most  public  places  in  said  town,  at  least  ten  days  prior  to  said  meeting. 

961.  The  electors  of  each  town  shall  have  power  at  their  annual  town  meet- 
ings to  elect  such  town  officers  as  may  be  required  to  be  chosen  to  direct  the  institu- 
tion and  defense  of  suits  at  law  or  in  equity  in  which  such  town  may  be  a  party  in 
interest;  to  direct  such  sum  to  be  raised  in  such  town  for  the  support  and  mainte- 
nance of  roads  and  bridges,  or  for  any  other  purpose  provided  by  law  as  they  may 
deem  necessary;  to  take  measures  and  give  directions  for  the  exercise  of  their 
corporate  powers  ;  to  impose  penalties  upon  persons  offending  against  any  such  reg- 
ulations ;  and  to  make  rules,  regulations,  and  by-laws  necessary  to  carry  into  effect 
the  powers  herein  granted. 

962.  It  shall  be  the  duty  of  the  town  clerk  to  cause  all  by-laws,  rules,  and  re^ 
ulations  of  the  town,  within  twenty  days  after  their  adoption,  to  be  published  by 
posting  in  thr^  public  places  of  the  town,  or  by  inserting  once  in  any  newspaper 
published  in  the  county ;  but  all  such  by-laws,  rules  and  regulations,  shall  take  ef- 
fect and  be  in  force  from  the  date  of  their  adoption,  unless  otherwise  directed  by 
the  electors  of  the  town. 

963.  Special  town  meetings  shall  be  held  when  the  supervisor,  town 
clerk,  and  justice  of  the  peace,  or  any  two  of  them,  together  with  at  least  twelve  free- 
holders of  the  town,  shall  in  writing  file  in  the  office  of  the  town  clerk,  a  statement 
that  a  special  meeting  is  necessary  to  the  interests  of  the  town,  setting  forth  the  ob- 
jects of  the  meeting;  and  the  town  clerk,  or  in  his  absence  the  suj)ervisor,  shall 
post  up  notices  in  five  of  the  most  public  places  of  the  town,  giving  at  least  ten  days 
notice  of  such  special  meeting,  setting  forth  the  objects  of  the  meeting  as  contained 
in  the  statement  filed  as  aforesaid  ;  the  place  of  holding  special  town  tneetings  shall 
be  at  the  place  where  the  last  annual  town  meeting  was  held ;  but  in  case  such 
place  may  be  found  inconvenient,  the  meeting  may  adjourn  to  the  nearest  conven- 
ient place ;  Provided,  That  not  less  than  one-third  of  the  electors  of  a  town  shall 
constitute  a  quorum  for  the  transaction  of  business  at  any  special  town  meeting. 

964.  The  electors  at  special  town  meetings,  when  properly  convened,  shall 
have  full  power  to  fill  vacancies  in  any  of  the  town  offices  when  the  same  shall 
not  already  have  been  filled  by  appointment ;  to  provide  for  raising  money  for  re- 
pairing highways  or  buildings,  or  repairing  bridges  in  case  of  emergency,  and  to 
direct  the  building  or  repairing  thereof;  to  act  upon  any  subject  within  the  power 
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of  the  electors  at  any  aDnnal  town  meeting  wliich  was  postponed  at  the  preceding 
annual  town  meeting,  for  want  of  time,  to  be  considered  at  a  future  speiial  town 
meeting,  but  special  town  meetings  shall  have  no  power  to  act  upon  any  subject  not 
embraced  in  the  statement  and  notice  calling  the  same. 

26,  588(42N.  W.,729). 

y65.  Tiie  electors  present  at  any  time  between  the  hours  of  nine  and  ten 
o'clock  in  the  forenoon  of  the  day  on  which  there  is  an  annual  or  a  special  town 
meeting  shall  be  called  to  order  by  the  town  clerk  if  present;  if  not  present,  then 
the  voters  may  elect  by  acclamation  one  of  their  number  chairman ;  they  shall 
then  proceed  to  choose  one  of  their  number  to  act  as  moderator  of  such  town 
meeting. 

966.  Before  the  moderator  of  any  town  meeting  shall  enter  upon  the  duties  of 
his  office,  he  shall  take  an  oath  faithfully  and  impartially  to  discharge  the  duti^ 
of  such  office,  such*  oath  to  be  administered  by  the  town  clerk  or  other  proper 
officer. 

967.  The  town  clerk  last  before  elected  or  appointed  shall  be  the  clerk  of  the 
town  meeting,  and  shall  keep  faithfully  minutes  of  its  proceedings,  in  which  he 
shall  enter  at  length  every  order  or  direction  and  all  rules  or  regulations  made  by 
+>uch  meeting,  and  the  same  shall  be  signed  by  himself  and  the  moderator. 

968.  If  the  town  clerk  be  absent,  then  some  other  suitable  person  shall  be 
cho9en  by  the  electors  present  and  shall  act  as  clerk  of  the  meeting. 

969.  All  questions  upon  motions  made  at  town  meetings  shall  be  determined 
by  a  majority  of  the  electors  voting,  and  the  presiding  officer  shall  ascertain  and 
declare  tne  result  of  the  votes  upon  each  question. 

970.  When  the  result  of  any  vote  shall  upon  such  declaration  be  ques- 
tioned by  one  or  more  of  the  electors  present,  the  moderator  shall  make  the  vote 
certain  by  causing  the  voters  to  rise  and  be  counted,  or  by  dividing  off. 

971.  No  person  shall  be  a  voter  at  any  town  meeting  unless  he  shall  be 
•qualified  to  vote  at  general  elections  and  has  been  for  the  last  ten  days  a  resident 
of  the  town  wherein  he  shall  offer  to  vote. 

972.  If  any  person  offering  to  vote  at  any  election,  or  upon  any  question 
arising  at  such  town  meeting,  shall  be  challenged  as  an  unqualified  voter,  the* 
presiding  officer  shall  proceed  thereupon  in  like  manner  as  the  judges  of  general 
elections  are  required  to  do,  adapting  the*oath  to  the  circumstances  of  the  town 
meeting,  and  the  laws  in  force  in  regard  to  false  swearing  and  illegal  voting  at  gen- 
eral elections  shall  apply  to  false  swearing  and  illegal  voting  at  town  meetings. 

973.  Town  meetings  shall  be  kept  open  from  the  time  of  opening  in  the 
morning  until  six  o'clock  in  the  afternoon,  unless  a  majority  of  the  voters  present 
vote  to  adjourn  at  an  earlier  hour,  if  the  business  before  the  meeting  shall  have  been 
concluded. 

974.  The  minutes  of  the  proceedings  of  every  town  meeting,  subscribed  by 
the  moderater  and  clerk  of  such  meeting,  shall  be  filed  in  the  office  of  the  town 
clerk  within  two  days  after  such  town  meeting. 

975.  Every  person  chosen  or  appointed  to  the  ofBice  of  supervisor,  town  clerk, 
assessor,  town  treasurer,  or  overseer  of  highways,  before  he  enters  upon  the  duties 
of  his  office,  and  within  ten  days  aft^r  he  shall  be  notified  of  his  election  or  appoint- 
ment, shall  take  and  subscribe  before  some  authorized  person  an  oath  or  affirmation 
to  faithfully  and  impartially  perform  the  duties  of  his  office  as  prescribed  by 
law,  and  shall  cause  a  certificate  of  the  same  to  be  filed  in  the  office  of  the  town 
clerk. 

976.  If  any  person  chosen  or  appointed  to  any  or  either  of  the  town  offices 
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shall  neglect  to  take  and  subscribe  such  oath,  and  cause  a  certificate  thereof  to  be 
filed,  as  above  required,  such  neglect  shall  be  deemed  a  refusal  to  serve. 

977.  All  town  officers,  except  justice  of  the  peace  and  constables,  shall  hold 
tlieir  ofBices  for  one  year,  and  until  their  successors  are  qualified. 

978.  It  shall  be  the  duty  of  every  person  retiring  from  a  town  office  to 
deliver  to  his  successor  in  office  all  the  records,  books,  papers,  moneys,  and  property 
belonging  to  such  office  held  by  him. 

979.  The  town  treasurer  of  each  town  shall  give  bond  to  the  town  in  the 
«ura  of  $5,000,  or  double  the  amount  of  money  that  may  come  into  his  hands,  to 
be  fixed  by  the  town  board.  Whenever  it  shall  be  ascertained  that  such  bond  has 
been  forfeited,  suit  in  the  name  of  such  town  on  said  bond  may  be  brought  by  any 
resident  freeholder  of  such  town. 

980.  The  supervisor  shall  prosecute  in  the  name  of  his  town,  or  otherwise 
as  may  be  necessary,  for  all  penalties  given  by  law  to  such  town  or  for  its  use,  and 
for  which  no  other  officer  is  specially  directed  to  prosecute;  and  no  person  shall  be 
disqualified  from  being  a  iuror  in  a  suit  by  or  against  a  town  by  reason  of  his  being 
an  inhabitant  of  such  town. 

981.  The  supervisor  of  each  town  (who  shall  be  ex-officio  overseer  of  the  poor) 
shall  attend  the  regular  meetings  of  the  board  of  supervisors  of  the  county, 
and  every  adjourned  or  special  meeting  of  said  board  of  which  he  shall  have  notice; 
he  shall  receive  all  accounts  which  may  be  presented  to  him  against  the  town;  he 
shall  lay  before  the  board  of  supervisors  such  copies  of  entries  concerning  moneys 
to  be  raised  in  his  town  as  shall  be  delivered  to  him  by  the  town  clerk. 

Town  liable  nn  contractor  snperviflor  for  support  of  poor ;  soch  liabUity  not  avoided  byfiiiloie 
to  levy  taxes.    27,  490  (43  N.  W.,  252). 

982.  He  simll  keep  a  just  and  true  account  of  the  receipts  and  expenditures 
of  all  moneys  which  shall  come  into  his  hands  by  virtue  of  his  oflSce,  in  a  book  to 
be  provided  for  that  purpose  at  the  expense  of  the  town^  and  said  book  shall  be 
delivered  to  his  successor  in  office. 

983.  On  Tuesday  preceding  the  annual  town  meeting  he  shall  account  tO  the 
town  board  for  all  moneys  received  and  disbursed  by  him  in  his  official  capacity. 

984.  At  every  such  accounting,  the  town  board,  or  a  majority  of  them,  shall 
enter  a  certificate  in  the  supervisor's  official  book  of  accounts,  showing  the  state 
of  his  accounts  at  the  date  of  certificate. 

986.  If  any  supervisor  shall  refuse  or  shall  willfully  neglect  to  perform 
any  of  the  duties  of  his  office  contained  in  the  preceding  sections  of  this  act,  he 
shall  forfeit  to  the  town,  for  the  benefit  of  school  fund,  the  sum  of  $60,  to  be 
recovered  by  a  suit  at  law  or  in  equity,  and  be  disqualified  to  act  as  the  supervisor 
of  said  town. 

986.  Asristant  supervisors,  and  supervisors  elected  in  the  cities  of  the  first 
and  second  class,  shall  have  no  power  or  duties  as  town  officers,  but  shall  be  mem- 
bers of  the  county  board  of  their  respective  counties,  and  shall  have  and  enjoy  the 
same  powers  and  rights  as  other  members. 

987.  The  town  clerk  of  each  town  in  this  state  shall  have  the  custody  of  all 
records,  books,  and  papers  of  the  town,  and  shall  file  all  certificates  of  oaths  and 
other  papers  required  by  law  to  be  filed  in  his  office;  and  shall  have  power  to 
administer  the  oath  of  office  to  all  town  officers;  and  it  is  hereby  made  the  duty 
of  the  town  clerk  to  administer  all  oaths  which  may  be  required  in  the  transaction 
of  any  township  business  in  the  town  where  he  may  be  clerk;  Provided,  That  noth- 
ing herein  shall  be  so  construed  as  to  deprive  any  other  person  qualified  by  law  from 
administering  said  oaths. 

988.  The  town  clerk  shall  transcribe  in  the  book  of  records  of  his  town  the 
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minutes  of  the  proceedings  of  every  town  meeting  held  therein,  and  he  shall  enter 
in  his  book  every  order  or  direction,  and  all  rules  and  regulations  of  any  such  town 
meeting. 

989.  The  town  clerk  shall  deliver  to  the  supervisor,  before  the  next  r^ular 
meeting  of  the  board  of  supervisors  of  the  county,  certified  copies  of  all  entries 
of  votes  for  raising  money  made  since  the  last  r^ular  meeting  of  said  board. 

990.  Certified  copies  of  all  papers  filed  in  the  office  of  the  town  clerk,  and 
books  of  record  shall  be  evidence  in  all  courts  in  like  manner  as  the  original. 

991.  In  each  town  the  supervisor,   town  clerk,  and  justices  of   the  peace 

of  the  town  shall  constitute  the  town  board,  and  shall  examine  the  accounts 

of  the  supervisor  and  overseer  of  highways  for  moneys  received  and  disbursed  by 

them,  and  shall  require  all  town  officers  to  account  to  them  for  any  and  all  money 

received  or  disbursed  by  them  in  their  ofiicial  capacity,  and  shall  examine  and  audit 

all  charges  and  claims  against  the  town;  and  the  compensation  of  all  town  officers, 

except  the  compensation  of  supervisors  for  county  services.     In  case. of  the  absence 

of  either  or  any  of  said  officers,  or  their  failure  to  attend  any  meeting  of  the  board, 

those  attending  may  asspciate  with  them  the  assessor  of  the  town  in  place  of  any 

absentee,  who  shall  act  for  the  time  being  as  member  of  such  board. 

Neither  error  nor  appeal  lies  from  action  of  board  in  rejecting  a  claim.  27,  490  (43  N.  W., 
252). 

992.  The  board  shall  meet  at  the  town  clerk's  office  for  the  purpose  of  ex- 
amining and  auditing  the  town  accounts  three  times  in  each  year,  as  follows :  On 
the  Tuesday  next  preceding  the  annual  town  meeting,  and  on  the  Tuesday  next 
preceding  each  of  the  regular  meetings  of  the  board  of  supervisors  of  the  county, 
and  at  such  other  times  as  the  interests  of  the  town  may  require. 

993.  The  accounts  so  audited,  and  those  rejected,  if  any,  shall  be  delivered 
with  the  certificates  of  the  auditors,  or  a  majority  of  them,  to  the  town  clerk,  to  be 
by  him  kept  on  file  for  the  inspection  of  all  persons;  they  shall  also  be  produced 
by  the  town  clerk  at  the  next  annual  town  meeting,  and  shall  be  there  publicly  read 
by  him. 

994.  Orders  for  the  payment  of  money  shall  be  drawn  on  the  town  treasurer, 
and  signed  by  the  town  clerk,  and  countersigned  by  the  supervisor.  *A11  claims 
and  charges  against  the  town,  duly  audited  and  allowed  by  the  town  board,  shall  be 
paid  by  orders  so  drawn.  No  order  shall  be  drawn  on  the  town  treasurer  in  excess 
of  seventy-five  per  cent  of  the  amount  of  taxes  levied  for  the  current  year  on  the 
property  of  said  town  subject  to  be  expended  by  said  town,  unless  the  money  is  in 
the  treasury  of  said  town  to  pay  the  order  so  drawn  on  presentation.  When  any 
order  drawn  as  aforesaid  is  presented  to  the  town  treasurer  for  payment,  and  is  not 
paid  for  want  of  funds,  the  town  treasurer  shall  endorse  on  said  order,  "Presented 
and  not  paid  for  want  of  funds,"  and  shall  note  in  a  book  of  registration,  to  be 
kept  by  him  for  that  purpose,  the  fact  of  the  presentation  and  non-payment  of  said 
order,  and  said  order  shall  draw  interest  at  seven  per  cent  per  annum  from  the 
date  of  presentation  until  there  are  funds  sufficient  in  the  hands  of  said  treasurer  to 
pay  the  same,  after  paying  all  orders  drawn  against  such  tax  levy  presented  prior 
thereto,  and  said  orders  shall  be  paid  in  the  order  of  their  presentation  and  regis- 
tration. The  money  received  by  the  town  treasurer  as  the  proceeds  of  the  tax  levied 
in  any  year  shall  be  applied  first  in  payment  of  the  orders  drawn  against  said  levy, 
and  such  levy  shall  be  deemed  specifically  appropriated,  so  far  as  the  same  may 
be  lawfully  expended  by  said  town,  to  the  payment  of  orders  drawn  against  said 
levy. 

*  All  after  *  added  1885,  p.  232. 
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995.  The  board  shall  require  all  accounts  presented  to  be  verified  by  affi- 
davit, setting  forth  that  the  sarae  are  correct  and  just  and  unpaid. 

996.  Said  board  shall  make  a  certificate,  to  be  signed  by  a  majority  of  said 
board,  specifying  the  value  of  the  claim  and  to  whom  the  amount  is  billowed,  and 
shall  cause  such  certificate  to  be  delivered  to  the  town  clerk  of  said  town,  to  be  by 
him  kept  on  file  for  the  inspection  of  all  persons,  and  a  statement  of  the  aggregate 
amount  shall  be  delivered  to  the  supervisor  of  the  town,  to  be  by  him  laid  before, 
the  board  of  supervisors  at  their  regular  annual  meeting. 

Leat  sentenod  of  origiDal  Mction  omitted  1885,  p.  233. 

997.  The  following  shall  be  deemed  tOwn  charges,  to*wit :  The  compensa- 
tion of  town  officers  for  services  rendered  their  respective  towns ;  conting, ent  e:c  pensew 
necessarily  incurred  for  the  use  and  benefit  of  the  town;  the  moneys  aatharized  by 
the  vote  of  any  town  meeting  for  any  town  purpose,  and  every  sum  directed  by  law 
to  be  raised  for  town  purposes. 

998.  The  moneys  necessary  to  defray  the  town  charges  of  each  town  ghall  i>e 
levied  on  the  taxable  property  in  such  town,  in  the  manner  prescribed  by  law  for 
raising  revenue.  *  The  rate  of  taxes  for  town  purposes  shall  not  exceed,  ihr  roadg, 
two  mills  on  each  dollar  of  the  valuation ;  for  bridges,  two  mills  on  each  dollar  of  the 
valuation  ;  for  all  other  purposes,  three  mills  on  each  dollar  of  the  valuation-  And  if 
the  electors  at  the  annual  town  meeting  fail  to  vote  a  tax  to  pay  the  town  ehargej^ 
hereinbefore  specified,  or  the  town  board  fail  to  certify  up  to  the  county  board  the 
amount  of  tax  voted,  if  any,  by  a  town  meeting,  then  the  county  board  shall  have 
power  and  it  shall  be  the  duty  of  such  county  board  to  levy  upon  the  taxable  prop- 
erty in  said  town  a  tax  sufficient  to  pay  all  such  town  charges. 

All  after  *  added  1885,  p.  233.  Failure  to  levy  taxes  does  not  avoid  town's  liability  on  snper- 
Tisor's  contract  for  support  of  poor.     27,  486  (43  N.  W.,  252). 

999.  The  following  town  officers  shall  be  entitled  to  compensation  as  herein- 
after specified :  Town  treasurer,  three  per  centum  on  the  amount  collected  by  him 
as  taxes,  excepting  on  school  taxes,  on  which  taxes  he  shall  receive  one  per  centum  ; 
the  town  clerk  and  supervisor  shall  each  receive  two  dollars  per  day  for  each  day 
actually  and  necessarily  employed  in  attending  to  the  duties  of  their  respective 
offices;  Provided,  That  the  town  clerk  shall  receive  fees  for  the  following  services 
and  not  a  per  diem :  For  serving  notices  of  election  as  required  by  law,  twenty-fi  ve  (25) 
cents  each ;  filing  papers,  ten  (10)  cents  each  ;  posting  notices  as  required  by  law, 
twenty-five  (25)  cents  each ;  for  recording  any  order  or  instrument  of  writing  au- 
thorised by  law,  five  cents  for  each  one  hundred  words ;  for  copying  any  record  in 
his  office  and  certifying  the  same,  ten  cents  for  each  one  hundred  worde,  to  be  paid 
by  the  person  applying  for  the  same;  and  for  copying  by-laws  for  posting  or  pub- 
lication, five  cents  for  each  one  hundred  words. 

Provisions  as  to  treasurer  inserted  1885,  p.  234. 

1000.  The  members  of  the  town  board  shall  be  entitled  to  two  dollars  per 
day  each  for  their  services  while  actually  engaged  in  their  duties  as  such  board. 

Amended  1885,  p.  235. 

1001.  No  justice  of  the  peace  or  town  officer  shall  be  entitled  to  any  fee  or 
compensation  from  any  individual  elected  or  chosen  to  a  town  office  for  administer- 
ing to  him  the  oath  of  office. 

1002.  Whenever  any  controversy  or  cause  of  action  shall  exist  between  any 
towns  of  this  state,  or  between  any  town  and  individual  or  corporation,  prooffed- 
ings  may  be  had  and  suijs  brought,  either  at  law  or  in  equity,  for  tlie  purpose  of 
trying  and  finally  settling  such  controversies.  In  all  such  suits  and  j>roceediugfi, 
the  town  shall  sue  and  be  sued  by  its  corporate  name,  except  where  town  officers 
shall  be  authorized  by  law  to  sue  in  their  name  of  office  for  the  benefit  of  the  town. 
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1003.  In  all  legal  proceedings  against  the  town  by  name,  the  first  process  and 
all  other  writs  or  proceedings  required  to  be  served  shall  be  served  on  the  super- 
visor of  the  towD^  and  whenever  any  suit  or  proceeding  shall  be  commenced  against 
the  town,  it  shall  be  the  duty  of  the  supervisor  to  attend  to  the  defense  thereof,  and 
lay  before  the  electors  of  the  town  at  the  first  town  meeting  a  full  statement  of  such 
suit  or  proceeding  for  their  consideration  and  direction. 

1004.  All  judgments  recovered  against  a  town  or  against  town  officers,  in 
actions  prosecuted  by  or  against  them  in  their  name  of  office,  shall  not  be  collected 
by  execution,  but  shall  be  a  town  charge,  and  when  levied  and  collected  shall  be 
paid  to  the  person  or  persons  to  whom  the  same  shall  have  been  adjudged. 

1005.  The  board  of  supervisors  shall  meet  at  such  times  as  may  be  provided 
by  law,  and  each  member  thereof  shall  be  allowed,  when  actually  employed,  the  sum 
of  three  dollars  per  day  and  mileage  at  the  rate  of  five  cents  per  mile  for  each  mile 
necessarily  traveled,  and  no  more,  as  compensation  for  his  services  and  expenses  in 
attending  the  meetings  of  the  board  or  any  other  business  for  the  benefit  of  the 
county;  Provided,  That  mileage  shall  only  be  allowed  for  one  round  trip  to  each 
member  for  each  r^ular  or  special  session  of  the  county  board,  but  mileage  shall  be 
allowed  as  hereinbefore  provided  for  all  necessary  travel  by  committees ;  Providedy 
That  nothing  herein  contained  shall  be  so  construed  as  to  allow  the  supervisor  more 
than  two  dollars  per  day  while  actually  employed  as  member  of  his  township  board.  ' 

Amended  1889,  p.  84. 

1006.  None  of  the  provisions  of  this  act  in  regard  to  meeting  of  electors  of 
their  respective  towns  and  their  powers  shall  apply  to  towns  whose  limits  are  co- 
extensive with  cities  of  the  first  and  second  class,  but  such  cities  and  the  inhab- 
itants thereof  shall  continue  to  be  governed  by  the  laws  specially  applicable  thereto, 
with  such  power  only  as  conferred  by  law  or  election  in  the  choosing  of  supervisors, 
assessors,  judges,  and  clerks  of  election  and  other  county  officers. 

Sees.  1007  to  1014.  *'An  act  to  provide  for  the  discontiniiance  of  township  organization  in 
any  connty,  to  adjust  the  affairs  of  and  provide  a  revenae  to  pay  the  indebtedness  of  the  towns  and 
establish  a  temporary  county  organization/'     1885,  p.  235.    In  force  June  5. 

1007.  Any  county  of  the  state  of  Nebraska  which  may  have  adopted  township 
organization,  or  that  may  hereafter  adopt  the  same  pursuant  to  the  constitution  and 
any  statute  of  the  state,  shall  discontinue  the  same  whenever  the  majority  of  the 
electors  of  said  county  voting  on  the  question  of  such  discontinuance  shall  so  decide 
in  the  manner  herein  provided. 

1008.  Whenever  a  petition  or  petitions  for  a  submission  of  the  question  of  the 
discontinuance  of  township  organization  to  the  voters  of  his  county,  signed  by 
not  less  than  one-third  of  the  number  of  electors  of  the  county  voting  at  the  last 
general  election,  shall  be  filed  in  the  office  of  the  county  clerk  not  less  than  thirty 
aays  before  the  date  of  any  general  election,  it  shall  be  the  duty  of  said  county  clerk 
to  cause  said  question  to  be  submitted  to  the  voters  of  said  county  at  such 
election  and  give  notice  thereof  in  the  general  notice  of  such  election. 

1009.  The  forms  of  ballots  shall  be  respectively  "  For  continuance  of  town- 
ship organization "  and  **  Against  continuance  of  township  organization,"  and  the 
same  shall  be  written  or  printed  upon  the  regular  ballots  cast  for  officers  voted  for 
at  siich  election,  and  shall  be  counted  and  canvassed  in  the  same  manner. 

1010.  If  it  shall  appear  from  the  returns  of  said  election  that  a  majority  of 
the  votes  cast  on  the  question  are  against  the  continuance  of  township  organiza- 
tion, then  such  organization  shall  cease  to  exist  as  soon  a^  a  board  of  county  com- 
missioners are  appointed  and  qualified,  as  hereinafter  provided. 

1011.  When  township  organization  shall  cease  in  any  county,  as  provided 
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by  this  act,  the  office  of  county  commisaioner,  which  became  vacant  by  reason  of 
its  adoption,  is  hereby  restorea,  and  such  county  is  hereby  divided  into  oommia* 
sioner  districts,  with  the  same  boundaries  and  comprising  the  same  territory  as  such 
districts  had  when  township  organization  was  adopted. 

1012.  On  the  first  Saturday  after  the  first  Tuesday  of  January  following  the 
election  at  which  township  organization  shall  be  voted  to  be  discontinued,  the 
county  commissioiiers  of  such  county,  for  the  purpose  of  temporary  organization 
under  this  act,  shall  be  appointed  by  the  county  clerk,  treasurer,.an'd  county  Judge 
of  said  county,  and  their  successors  shall  be  elected  at  the  next  general  election  in 
the  manner  provided  by  law  in  cases  of  the  first  election  of  a  boara  of  commissioners 
in  any  county. 

1013.  The  board  of  county  commissioners,  appointed  as  herein  provided, 
shall  be  the  legal  successors  of  the  board  of  supervisors  in  said  county,  and  the 
county  in  which  township  organization  shall  be  discontinued;  and  such  board  of 
county  commissioners  shall  thereafter  be  governed  by  the  laws  that  shall  govern 
counties  not  under  township  organization,  and  in  the  same  manner  that  said  county 
would  have  been  governed  had  not  such  organization  been  adopted. 

1014.  Where  township  organization  shall  be  discontinued  in  any  county,  it 
shall  be  the  duty  of  the  town  clerk  in  each  town  in  said  county,  as  soon  as  the 
board  of  county  commissioners  are  appointed  and  qualified,  to  deposit  with  the 
county  clerk  of  the  county  all  town  records,  papers,  and  documents  pertaining  to 
the  afiairs  of  such  town,  and  to  certify  to  him  the  amount  of  indebtedness  of  such 
town  outstanding  at  the  time  of  such  discontinuance,  and  the  board  of  county  com- 
missioners shall  have  full  and  complete  power  to  settle  all  the  unfinished  business 
of  the  towns  as  fully  as  might  have  been  done  by  the  town  itself,  and  dispose  of  any 
and  all  property  belonging  to  such  towns,  the  proceeds  of  which,  after  paying  all 
indebtedness,  shall  be  disposed  of  by  the  board  of  county  commissioners  of  such 
county  for  the  benefit  of  the  taxable  inhabitants  thereof,  by  their  crediting  all  un- 
expended balances  of  said  towns  to  such  fund  or  funds  as  they  in  their  discretion 
shall  deem  for  the  best  interest  of  such  county,  and  it  shall  be  their  duty,  at  such 
time  as  shall  be  provided  by  law,  to  levy  a  tax  upon  the  taxable  property  of  such 
towns,  to  pay  any  unliquidated  indebtedness  it  may  have  outstanding. 
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CHAPTER  11.— COURTa 

Courts  of  ImpeachmenL 

Sees.  1015  to  1068,  except  1037  to  1040  and  sec.  1059,  which  are  additional  acts  inserted.  *'An 
act  to  amend  chapter  13  of  the  Revised  Statates  of  1866,  entitled  **Coart8.'*  1879,  p.  82.  In 
force  March  1. 

1015.  All  impeachments  of  state  officers  shall  be  tried  before  the  supreme 
court,  except  the  impeachment  of  auy  judge  of  said  court,  and  the  impeachment  of 
a  jud^e  of  the  supreme  court  shall  be  tried  before  all  the  district  judges  of  the  state. 

1016.  A  court  of  impeachment  shall  have  power  to  proceed  with  a  trial  only 
when  two-thirds  of  all  the  members  thereof  are  in  attendance,  but  any  less  number 
shall  have  power  to  adjourn  to  any  reasonable  time. 

1017.  A  court  ot  impeachment  shall  make  such  rules  and  orders  as  in  its 
discretion  shall  be  best  adapted  to  a  full,  fair,  and  impartial  investigation  of  the 
charges  made  and  to  the  promotion  of  substantial  justice. 

.  1018.  The  clerk  of  the  supreme  court  shall  act  as  the  clerk  of  the  court  of 
impeachment,  and  the  court  may  appoint  a  short-hand  reporter,  and  such  officers 
shall  each  receive  such  an  allowance  as  the  court  of  impeachment  may  authorize 
to  be  by  them  reported  for  the  consideration  of  the  legislature  at  its  next  session. 

1019.  Whenever  the  court  of  impeachment  in  any  way  interferes  with  the 
business  of  any  other  court  or  county  of  the  state,  that  of  the  court  of  impeach- 
ment shall  take  precedence. 

1020.  Wheu  the  court  of  impeachment  is  composed  of  the  district  judojes  of 
the  state  they  shall  elect  one  of  their  number  to  act  as  the  presiding  judge  of  said 
court;  in  all  other  cases  the  chief  justice  shall  preside,  and  the  clerk  ot  .siid  coart 
shall  keep  a  full  record  of  each  day's  proceedings,  in  a  book  to  be  specially  pro- 
vided for  that  purpose,  and  of  which  book  the  clerk  of  the  supreme  court  shall 
always  be  the  custodian,  and  each  day's  proceedings  shall  be  signed  by  the  judge 
presiding. 

1021.  The  written  opinions  of  any  court  of  impeachment  shall  be  reported 
in  the  volume  of  supreme  court  reports  issued  after  the  adjournments  of  said  court* 

1022.  An  impeachmen  tof  any  state  officer  shall  be  tried,  notwithstanding  such 
officer  may  have  resigned  his  office,  or  his  term  of  office  has  expired;  and  if  the 
accused  person  be  found  guilty,  judgment  of  removal  from  office,  or  disqualifying 
such  officer  from  holding  or  enjoying  any  office  of  honor,  profit,  or  trust  in  the 
state,  or  both,  may  be  rendered  as  in  other  cases. 

1023.  An  impeachment  against  auy  state  officer  shall  be  tried,  and  judgment 
of  removal  from  office,  or  of  disqualification  to  hold  office,  may  be  rendered,  not- 
withstanding the  offense  for  which  said  officer  is  tried  occurred  during  a  term  of 
office  immediately  preceding. 

Supreme  Court. 

» 

1024.  The  supreme  court  shall  consist  of  three  judges,  a  majority  of  whom 
shall  be  necessary  to  constitute  a  quorum  or  pronounce  a  decision. 

1025.  The  judge  of  the  supreme  court  having  the  shortest  term  to  serve,  not 
holding  his  office  by  appointment  or  election  to  fill  a  vacancy,  shall  be  the  chief 
iustipe,  and  as  such  shall  preside  at  all  terms  of  the  supreme  court;  and  in  case  of 
his  absence,  the  judge  having  in  like  manner  the  next  shortest  term  to  serve  shall 
preside  in  bis  stead. 
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1026.  No  person  shall  be  eligible  to  the  office  of  judge  of  the  supreme 
ooart  anless  he  be  at  least  thirty  years  of  age  and  a  citizen  of  the  United  States; 
Dor  unless  he  shall  have  resided  in  this  state  at  least  three  years  next  prec3e<liDg  bis 
election;  nor  unless  he  shall  have  been  regularly  admitted  as  an  attorney  iti  this 
state,  and  remained  as  an  attorney  in  good  standing  at  the  bar  thereof. 

1027.  The  supreme  court  shall  have  original  jurisdiction  in  cases  relating  to 
the  revenue,  civil  cases  in  which  the  state  shall  be  a  party,  nmndamuSf  quo  wai^an^^ 
and  habeas  eorpusy  and  shall  have  appellate  and  final  jurisdiction  of  ail  matters  of 
appeal  and  proceedings  in  error  which  may  be  taken  from  tbe  judgments  or  decrees 
of  the  district  courts,  in  all  matters  of  law,  fact  or  equity,  where  the  rules  of  law  or 
the  principles  of  equity  appear  from  the  files,  exhibits,  or  records  of  said  court  to 
have  been  erroneously  determined. 

Does  not  give  tbe  oonrt  original  jurisdiction  to  Tacate  a  Jndg^ent  in  &  criminal  case.  26, 
347(41N.  W.,249.) 

1028.  Terms  of  the  supreme  court  shall  be  held  at  the  capitol^  beginniDg  on 
the  first  Tuesday  in  January  and  the  Third  Tuesday  in  September  of  each  year. 

Original  act  read  first  Tuesday  in  January  and  Jnly.     Amended  l%%%  p.  422. 

1029.  The  judges  of  the  supreme  court,  or  a  majority  of  them,  are  hereby  au* 
thorized  to  appoint  and  hold  a  special  term  of  said  court  at  such  time  as  they 
may  designate,  for  disposing  of  the  unfinished  business  of  any  general  term  of  said 
001^,  and  may  appoint  one  special  term  of  said  court  in  any  one  year  for  general 
or  special  purposes. 

1030.  If  a  quorum  is  not  in  attendance  on  the  first  day  of  any  term,  the  fact 
shall  be  entered  on  the  journal  by  the  clerk,  and  the  court  shall  staml  adjourned 
until  the  next  day,  and  like  proceedings  shall  be  had,  from  day  to  day,  until  the 
fourth  day,  and  should  there  still  be  no  quorum,  the  court  wilt  stand  adjourned 
until  the  next  term  in  course.  No  proceedings  shall  in  any  manner  be  ai^ected  by 
such  adjournment,  or  failure  to  hold  a  court,  but  shall  stand  continued  to  the 
oext  term. 

1031.  The  reporter  of  the  supreme  court,  who,  under  the  provisions  of  sec- 
tion 8,  article  VI  of  the  constitution,  acts  as  clerk  thereof,  shall  keep  his  office  at 
the  capital,  shall  be  the  custodian  of  the  seal  of  said  court,  |>erform  the  duties 
devolving  upon  him  by  law,  and  be  subject  to  the  orders  of  the  court.  He  shall 
receive  an  annual  salary  of  $1,500,  payable  as  the  salary  of  other  state  officers  ia 
paid. 

1032.  The  opinions  of  the  court  on  all  questions  brought  before  them,  as  well 
as  such  motions,  collateral  questions,  and  points  of  practice  as  they  may  think  of  suf- 
ficient importance,  shall  be  reduced  to  writing,  filed  with  and  recorded  by  tlie  clerk 
of  the  court.  All  dissenting  opinions  must  be  written,  filed,  and  recorded  in  the 
same  manner. 

1033.  It  shall  be  the  duty  of  the  reporter  of  the  supreme  court  to  prepare  the 
opinions  of  said  court  for  publication  as  fast  as  they  are  delivered  to  him,  and  when 
sufficient  material  is  accumulated  to  form  a  volume  of  not  less  than  six  hundred 
pages,  he  shall  cause  the  same  to  be  printed,  stereotyped,  and  bound  in  a  good  and 
substantial  manner,  equal  to  volume  four  of  said  reports.  He  shall  deliver  one 
thousand  copies  of  each  volume,  with  the  stereotype  plates  thereof,  to  the  auditor  of 
public  accounts,  who  shall  draw  his  warrant  in  payment  thereof,  at  the  rate  of  two 
dollars  and  twenty-five  cents  ($2.25)  per  volume.  The  copyright  of  each  volnme 
shall  be  entered  by  said  reporter  for  the  benefit  of  the  state^  and  all  papers  relating 
thereto  shall  be  filed  and  recorded  in  the  office  of  the  secretary  of  state.  The  title 
of  said  volume  shall  be  "Nebraska  Reports,"  which,  with  the  number  of  the  vol- 
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ume,  shall  be  printed  on  the  back  of  each  volume,  and  the  reports  of  every  case 
must  show  whether  either,  and  if  so  which,  judge  dissented  from  the  decision  therein. 
The  salary  of  reporter  is  in  fall  of  all  work  done  by  him  in  preparing  the  MS.  for  the 
printer.     15, 697. 

1034.  The  supreme  court  reports  shall  be  deposited  in  the  state  library. 
Copies  thereof  shall  be  distributed  to  each  judge  of  the  supreme,  district,  and 
county  court,  to  each  state  and  territorial  library,  to  each  officer  of  the  executive 
department  of  this  state,  and  to  each  judge  of  the  United  States  district  and  circuit 
courts  of  this  state;  and  to  the  library  of  congress,  two  copies.  The  reporter  shall 
be  permitted  to  distribute  such  a  number  of  copies  as  he  sees  fit,  not  exceeding  ten 
of  each  volume,  for  notice  in  law  periodicals  published  in  the  United  States.  The 
balance  of  said  reports  shall  be  sold  as  called  for  at  the  rate  of  $2.60  per  volume. 
The  money  arising  from  such  sales  shall  be  paid  into  the  treasury  and  constitute  a 
library  fund  to  be  expended  in  the  purchase  of  books  for  the  benefit  of  the  library. 
The  accounts  for  such  purchases  shall  be  audited  and  paid  as  other  accounts  against 
the  state  are  audited  and  paid,  warrants  therefor  to  be  drawn  on  the  library  fund. 
Exchanges  of  said  volumes  may  also  be  made  with  book  publishers  for  books  of 
equal  value  to  the  amount  of  said  exchanges  at  the  rate  per  volume  hereinbefore 
provided  for. 

1036.  Whenever  the  edition  of  any  volume  of  reports,  the  copyright  and 
plates  of  which  are  owned  by  the  state,  shall  become  exhausted,  it  shall  be  the  duty 
of  the  reporter  to  cause  to  be  printed  from  the  stereotyped  plates  of  such  volume, 
and  bound  in  uniform  style  with  the  first  edition  thereof,  five  hundred  additional 
volumes,  to  be  sold  as  herein  provided.  Upon  the  delivery  of  such  subsequent 
edition  the  auditor  of  public  accounts  shall  draw  his  warrants  on  the  treasury  in 
payment  thereof  at  the  rate  of  $1.25  per  volume. 

1036.  The  court  may  also  appoint  not  exceeding  two  bailiflb,  who  shall  re- 
ceive the  compensation  allowed  by  law,  to  be  paid  as  other  claims  upon  the  state 
treasury  are  paid,  upon  a  certificate  of  the  clerk  of  the  supreme  court  stating  the 
number  of  days  of  service  rendered  by  said  bailiffs.  Such  bailiSs  shall  have  power 
to  serve  any  process  issuing  out  of  said  court  in  the  exercise  of  its  original  jurisdic- 
tion, and  shall  receive  the  same  fees  as  sheriffs  for  similar  servioes. 

Sees.  1037  to  1040.  *'An  act  to  provide  for  stenographers  or  clerks  for  the  judges  of 
the  supreme  court,  to  define  their  duties,  and  to  provide  lor  their  salaries.*'  1887,  p.  381.  In  force 
March  31. 

1037.  Each  of  the  judges  of  the  supreme  court  of  this  state  are  authorized 
and  empowered  to  appoint  a  stenographer,  or  clerk,  to  assist  them  in  the  mechan- 
ical or  clerical  duties  of  their  office. 

1038.  Each  stenographer  or  clerk,  so  appointed,  shall  reside  in  the  same  city 
with  the  judge  appointing  him,  and  perform  such  clerical  work  as  may  be  assigned 
to  him. 

1039.  Each  stenographer  or  clerk  shall  receive  compensation  at  the  rate  of 
four  ($4)  dollars  per  day  while  actually  employed,  payable  from  the  treasury,  out 
of  the  general  fund. 

1040.  For  carrying  into  eflFect  the  provisions  of  this  act,  the  auditor  is  hereby 
authorized  and  directed  to  draw  his  warrant  on  the  general  fund,  upon  the  pre- 
sentation of  the  proper  vouchers,  approved  by  the  judges  of  the  supreme  court,  for 
the  amounts  named  therein. 

District  Courts, 

1041.  No  person  shall  be  eligible  to  the  office  of  district  judge  in  any  of 
said  districts  unless  he  is  also  eligible  to  the  office  of  supreme  judge. 
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1042.  The  district  courts  shall  have  and  exercise  eeneral,  original,  and  appel- 
late jurisdiction  in  all  matters,  both  civil  and  criminal,  except  where  otherwise 
provided. 

All  presomptioDS  are  in  favor  of  the  joriadiction  of  district  ooart.  17,  98  (22  N.  W.,  76). 
OirartB  of  equity  and  common  law  jurisdiction  not  necessarily  limited  in  exercise  thereof  by  statu- 
tory powers.     27,  283  (43  N.  W.,  118);  27, 137  (42  N.  W.,  889). 

1043.  A  apecisd  term  may  be  ordered  and  held  by  the  district  judge  in  any 
coanty  in  his  district,  for  th'e  transaction  of  any  business,  if  he  deem  it  necessary, 
lo  ordering  a  special  term  he  shall  direct  whether  a  grand  or  petit  jury,  or  both, 
shall  be  summoned. 

9, 163  (2  N.  W.,  378). 

1044.  The  district  judges  may  interchange,  and  hold  each  other's  courts; 
and  whenever  it  shall  appear  by  affidavit,  to  the  satisfaction  of  any  district  judge  in 
the  state,  that  the  judge  of  any  other  district  is  unable  to  act,  on  account  of  sick- 
ness, interest,  or  absence  from'  the  district,  or  from  any  other  cause,  the  judge  to 
whom  application  may  be  made  shall  have  power  to  make  any  order,  or  do  any  act 
relative  to  any  suit,  judicial  matter,  or  prooeeding,  or  to  any  special  matter  arising 
within  the  district  where  such  vacancy  or  disability  exists,  which  the  judge  of  such 
district  court  could  make  or  do ;  and  the  order  or  act  shall  have  the  same  effect  as 
if  made  or  done  by  the  judge  of  such  district. 

May  grant  temporary  injunction  by  making  proper  showing.     7,  386. 

1045.  The  clerk  of  each  district  court  shall  keep  a  record  of  the  proceeding^ 

of  the  court,^  under  the  direction  of  the  judge.     He  shall,  if  the  business  of  the  court 

does  not  prevent,  make  up  the  record  of  each  day's  proceedings  before  the  opening 

of  court  ou  the  next  day,  and  the  first  business  of  each  day,  alter  the  first,  shall  be 

read  in  open  court,  and  if  found  correct  shall  be  signed  in  open  court  by  the  judge. 

The  proceedings,  including  those  of  the  last  day  of  the  session,  shall  be  made  up  and 

signed  by  the  judge  before  the  final  order  of  adjournment  is  made. 

Where  indictment  found  bat  no  entry  on  journal  made,  subsequent  oonrt  may  order  entry 
made  conforming  to  facts.  6,  281.  May  be  changed  at  a  subsequent  term  to  correspond  with  the 
fact  Notice  of  application  for  mast  be  served.  28,  785  (45  N.  W.,  51).  The  supreme  .court  has 
DO  authority  over  the  ministerial  officers  of  the  district  court.    26,  224  (41  N.  W.,  184). 

1046.  The  district  eourt  may,  by  rule,  compel  an  inferior  COlirt  or  board 
to  allow  an  appeal,  or  to  make  or  amend  records  according  to  law,  either  by  correct- 
ing an  evident  mistake  or  supplying  an  evident  omission. 

1047.  If  the  judge  does  not  appear  on  the  day  appointed  for  holding  the 
court,  the  clerk  shall  make  an  entry  thereof  in  his  record,  and  adjourn  the  court 
until  the  next  day,  and  so  on  until  the  fourth  day,  unless  the  judge  appear. 

1048.  If  the  judge  does  not  appear  by  five  o'clock  in  the  afternoon  of  the 
fourth  day,  the  court  shall  stand  adjourned  till  the  next  regular  terra. 

1049.  If  the  judge  is  sick,  or  for  any  other  sufficient  cause  is  unable  to 
attend  court  at  the  r^ularly  appointed  time,  he  may,  by  a  written  order,  direct  an 
adjournment  until  a  particular  day  therein  specified,  and  the  clerk  shall,  on  the  first 
day  of  the  term,  or  as  soon  thereafter  as  he  receive  the  order,  adjourn  the  court 
as  therein  directed. 

1050.  No  recognizance,  or  other  instrument  or  proceeding,  shall  be  rendered 
invalid  by  reason  of  there  being^  a  failure  of  the  term,  but  all  proceedings  pend- 
ing in  court  shall  be  continued  to  the  next  regular  or  special  term,  unless  an 
adjournment  be  made  as  autiiorized  in  the  last  preceding  section. 

1051.  In  case  of  such  continuances  or  adjournments,  persons  recognized 
or  bound  to  appear  at  the  regular  terra,  which  has  failed  as  aforesaid,  shall  oe  held 
bound  in  like  manner,  to  appear  at  the  time  so  fixed,  and  their  sureties  (if  any)  shall 
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be  liable,  in  case  of  tbeir  non-appearanoe,  in  the  same  manner  as  though  the  term 
had  l>een  held  at  the  regular  time,  and  they  had  failed  to  make  their  appearance 
thereat: 

1052.  Upon  any  final  adjournment  of  the  court  all  business,  not  otherwise 
disposed  of,  shall  stand  continued  generally. 

GENERAL   PROVISIONS. 

1053.  All  judicial  proceedings  mdst  be  public,  unless  otherwise  specially 
provided  by  statute. 

1054.  All  courts  have  power  to  administer  oaths  connected  with  any  matter 
pending  before  them,  either  by  any  judge,  justice,  or  clerk  thereof,  or  by  any  other 
person  appointed  for  that  purpose  by  them. 

1055.  A  judge  or  justice  is  disqualified  from  acting  as  such,  except  by 
mutual  consent  of  parties,  in  any  case  wherein  he  is  a  party,  or  interested,  or  where 
he  is  related  to  either  party  by  consanguinity  or  affinity  within  the  fourth  d^ree, 
or  where  he  has  been  attorney  for  either  party  in  jthe  action  or  proceeding,  and  such 
mutual  consent  must  be  in  writing  and  made  a  part  of  the  record. 

1056.  No  court  can  be  opened,  nor  can  any  judicial  business  be  transacted, 
on  Sunday  or  on  any  legal  holiday,  except — Ist  To  give  instructions  to  a  jury 
then  deliberating  on  their  verdict.  2d.  To  receive  a  verdict  or  discharge  a  jury. 
3d.  To  exercise  the  powers  of  a  single  magistrate  in  a  criminal  proceeding.  *  4th. 
To  grant  or  refuse  a  temporary  injunction  or  restraining  order. 

All  after  *  added  1869,  p.  379.  Where  legal  holiday  falls  on  Sanday,  the  next  Monday  is  not 
a  holiday  except  as  to  commercial  paper.  28,  735  (37  N.  W.,  637).  Adjonrnment  of  the  coort  to, 
and  opening  it  on,  ThanksgiTing  day,  no  step  in  the  case  being  taken  on  that  day,  is  not  canse  for 
new  trial.  14,  546  (16  N.  W.,  898).  A  replevin  writ  cannot  be  served  on  Snnday.  16,  653  (21 
N.  W.,  406).  Case  set  for  a  legal  holiday  stands  continued  to  the  next  day.  23,  548  (37  N.  W., 
310).  When  verdict  in  justice's  oonrt  is  returned  on  Sunday,  justice  should  immediately  render 
judgment  upon  it.     13,  288  (13  N.  W.,  626). 

1057.  A  judge  of  the  district  court  may  sit  at  chambers  anywhere  within 
his  district  for  the  purpose  of,— 1.  Granting,  dissolving,  or  modifying  temporary 
injunctions.  2.  Confirming  judicial  sales.  3.  Discharging  attachments.  4.  Hear- 
ing proceedings  in  "  aid  of  execution."  5.  Hearing  application  for  sale  of  personal 
property  held  under  attachment.  6.  Hearing  application  for  the  appointment  of  a 
receiver  or  to  discharge  one  already  appoint^,  or  to  modify  the  oixler  appointing 
one.  7.  Hearing  an  application  for  additional  security.  8.  Hearing  an  application 
for  mandamus  or  habeas  corpus.  9.  To  discharge  such  other  duties  or  to  exercise 
such  other  powers  as  may  be  conferred  upon  a  judge  in  contradistinction  to  a  court. 
10.  For  the  purpose  of  receiving  a  plea  of  "guilty*'  from  any  person  charged  with 
a  felony,  and  passing  sentence  thereon,  upon  reasonable  notice  to  the  prosecuting 
attorney. 

May  grant  mandamus  at  chambers,  in  his  district,  where  right  is  clear.  24,  265  (38  N.  W., 
752).  Under  this  section  a  judge  could  not  award  a  writ  of  mandamus  in  racation.  10,  476 
(6  N.  W.,  763).     But  see  act  of  1881 . 

1058.  In  hearing  any  matters  mentioned  in  subdivisions  2,  3,  4,  5,  and  7,  of 
the  preceding  section,  the  same  shall  be  had  in  the  county  where  the  action  is 
pending  or  the  property  is  situated. 

Sec  1059.  '*An  act  to  giye  to  the  several  judges  of  the  judicial  districts  of  Nebraska  certain 
powers  when  sitting  in  chambers  anywhere  within  their  respective  judicial  districts."  1881,  p.  226. 
In  force  June  1. 

1059.  That  any  judge  of  the  district  court  may  sit  at  chambers  at  any  time 
and  place  within  his  judicial  district,  and  while  so  sitting  shall  have  the  power — 1. 
To  grant,  dissolve,  or  modify  temporary  injunctions.     2.  To  discharge  attachments. 
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3.  To  hear  and  determine  application  for  writ  of  mandamus^  and  applications  for 
writ  of  habeas  corpus.  4.  To  discharge  such  other  duties  or  to  exercise  such  other 
powers  as  may  be  conferred  upon  a  judge  in  contradistinction  to  a  court.  5.  To 
receive  a  plea  of  "guilty"  from  any  person  charged  with  a  felony  and  passing 
sentence  thereon,  upon  reasonable  notice  to  the  prosecuting  attorney. 
See  24,  265  (38  N.  W.,  752). 

COURT  COMMISSIONER. 

1060.  The  judge  of  each  judicial  district  shall  appoint  some  suitable  person 
in  each  county  of  his  district  as  a  court  commissioner,  who  shall  hold  his  office 
during  the  pleasure  of  such  judge.  Such  commissioner  must  be  an  attorney  at  law 
in  good  standing,  and  must  have  been  engaged  in  practice  as  such  attorney  at  least 
five  years,  and  have  practiced  in  this  state  at  least  two  years.  He  shall,  before 
entering  upon  the  duties  of  his  office,  give  a  bond  and  take  the  oath  of  office  re- 
<quired  by  law  to  be  given  and  taken  by  county  judges;  and  shall  receive  the  same 
fees  for  like  services.  He  shall  perform  such  duties  and  exercise  such  powers  as 
are  imposed  or  conferred  upon  him  by  the  laws  of  the  state. 

TERMS  OP  COURT. 

1061.  The  judges  of  the  district  court  shall,  on  the  first  day  of  January  of 
each  year,  fix  the  time  of  holding  terms  of  court  in  the  counties  composing  their 
respective  districts,  during  the  ensuing  year,  and  cause  the  same  to  be  published 
throughout  the  district,  if  the  same  can  be  done  without  expense.  The  clerk  of 
•each  district  court  shall  note  on  the  bar  docket  of  each  term  the  time  so  fixed  for 
holding  court  in  his  county.  The  terms  shall  be  so  fixed  as  not  to  conflict  with  the 
time  fixed  by  rules  of  the  supreme  court  for  the  hearing  of  causes  therein  from  said 
'districts.  The  clerk  of  the  supreme  court  shall,  before  the  first  day  of  January  of 
•each  year,  notify  each  district  judge  of  the  times  fixed  by  the  supreme  court  for  the 
hearing  of  causes  from  his  district.  All  terms  of  the  district  court  shall  be  held 
at  the  county  seat  in  the  court  house,  or  other  place  provided  by  the  county  board. 
*Terms  of  court  may  be  held  at  the  same  time  in  diflerent  counties  in  the  same  judi- 
<rial  district,  by  the  judge  of  the  district  court  thereof,  if  there  be  more  than  one, 
and  upon  request  of  the  judge  or  judges  of  such  court,  any  term  in  such  district 
may  be  held  by  a  judge  of  the  district  court  of  any  other  district  of  the  state. 
"When  necessary,  the  district  court  sitting  in  any  county  may  be  continued  into  and 
beld  during  the  time  fixed  for  holding  such  court  in  any  other  county  within  the 
•district,  or  may  be  adjourned  and  Held  beyond  such  time. 

All  after  *  added  1885,  p.  242. 

CLERKS  OF  THE  DISTRICT  COURT. 

1062.  The  clerk  of  the  supreme  court,  and  of  the  several  district  courts  in 
this  state,  shall  have  power  to  appoint  deputies;  and  deputies  of  the  district  clerks 
shall  be  residents  of  the  counties  in  and  for  which  they  act.  Such  deputies  shall  be 
sworn  faithfully  to  perform  the  duties  of  their  office,  before  they  enter  upon  those 
duties. 

1063.  Every  clerk  appointing  a  deputy  under  the  provisions  of  this  chapter 
shall  be  liable  for  ail  the  official  acts  of  said  deputy  clerk. 

SHORT-HAND   REPORTER. 

1064.  Thei*e  shall  be  appointed  within  and  for  each  of  the  judicial  districts  of 
this  state,  by  the  district  judge,  a  Btenographic  reporter  who  shall  be  well  skilled 
an  the  art  of  stenography^  and  capable  of  reporting  the  oral  proceedings  had  in  court 
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verbatim,  *and  said  reporter  or  his  deputy  shall  not  be  allowed  to  practice  law  in  the 
district  court  within  and  for  the  district  he  is  appointed  during  the  tenure  of  his- 
office  as  such  stenographer. 

AH  after  ♦  added  1889,  p.  421. 

1065.  The  said  reporter  shall  take  the  oath  required  to  be  taken  by  judicial 
officers,  shall  hold  his  office  during  the  pleasure  of  the  district  judge,  and  receive  an 
annual  salary  of  $1,600,  to  be  paid  by  the  state  as  the  salary  of  other  officers  is- 


1066.  [Duties.] — The  said  reporter  shall  attend  all  terms  of  the  district  court 
held  within  and  for  the  district  for  which  he  is  appointed,  and  shall  make  a  steno- 
graphic report  of  all  oral  proceedings  had  in  such  court,  including  the  testimony  of 
witnesses,  with  the  questions  to  them,  verbatim,  and  any  further  proceed ines  or 
matter  when  directed  by  the  presiding  judge  so  to  do;  but  the  parties  may,  with  the 
consent  of  the  judge,  waive  the  recoraing  by  such  reporter  of  any  part  of  the  pro- 
ceedings herein  required  to  be  taken;  this  shall  not  include  arguments  to  the  jury» 
And  whenever,  during  the  progress  of  the  cause,  any  question  arises  as  to  the  ad- 
missibility or  rejection  of  evidence  or  any  other  matter  causing  an  argument  to  the 
court,  such  argument  shall  not  be  recordai  by  the  reporter,  but  he  shall  briefly  note 
the  objection  made  and  the  ruling  of  the  court  thereon,  and  any  exceptions  taken  by 
either  party  to  such  ruling. 

1067.  The  said  reporter  shall  keep  and  maintain  an  ofBice  within  the  district 
for  which  he  shall  be  appointed,  and  shall  keep  and  preserve  in  his  said  office  all 
stenographic  reports  made  by  him  as  in  this  subdivision  required.  Such  recordl^ 
shall  be  the  property  of  the  state,  and  upon  the  termination  of  his  office  the  said 
reporter  shall  deliver  the  same  to  his  successor  in  office. 

1068.  It  shall  be  the  duty  of  such  reporter  to  furnish,  on  the  application  of  the 
district  attorney  or  any  party  to  a  suit  in  which  a  stenographic  record  of  proceed- 
ings has  been  made,  a  long-hand  copv  of  the  proceedings  so  recorded,  or  any  part 
thereof,  for  which  he  ^hall  be  entitled  to  receive,  in  addition  to  his  salary,  a  fee  of 
five  cents  per  hundred  words,  to  be  paid  by  the  party  requesting  the  same,  except 
where  such  copy  is  required  by  the  district  attorney  on  the  part  of  the  state,  ia 
which  case  the  reporter  shall  furnish  such  copy  without  the  payment  of  any  fee; 
Provided  also,  That  in  all  criminal  cases  wherein,  after  conviction,  the  defendant 
shall  make  an  affidavit  that  he  is  unable,  by  reason  of  his  poverty,  to  pay  for  such 
copy,  the  court  or  judge  thereof  may,  by  order  endorsed  on  such  affidavit,  direct 
the  reporter  to  make  such  copy  without  the  payment  of  any  fee.  It  shall  be  the 
duty  of  the  reporter  to  deliver  such  long-hand  copy  of  the  proceedings  therein 
within  forty  days  from  the  final  adjournment  of  the  term  at  which  the  judgment  is 
rendered,  to  the  party  demanding  it. 

If  a  party )  without  his  fault,  is  deprived  of  his  bill  of  exceptions  by  reason  of  the  reporter's 
failure  to  prepare  a  transcript  of  the  testimony  in  time,  a  new  trial  will  be  granted.  10,  451 
(6  N.  W.,  762).    One  convicted  of  felony  must  pay  for  his  transcript.    8,  24. 

Sees.  1069  and  1070.  ''An  act  to  permit  the  appointment  of  deputy  stenographic  reporters 
in  the  several  judicial  districts  of  the  state  of  Nebraska."     1883,  p.  319.     In  force  June  1. 

1069.  The  stenographic  reporters  within  and  for  each  of  the  judicial  dis- 
tricts of  this  state  may  severally,  each  with  the  consent  of  the  judg^  of  the  district 
in  which  he  acts,  appoint  as  deputy  a  person  well  skilled  in  the  art  of  stenography^ 
and  capable  of  reporting  the  oral  proceedings  had  in  court  verbatim. 

1070.  A  deputy  reporter  so  appointed  shall  take  the  oath  required  to  be  taken 
by  judicial  officers,  and  may  perform  the  duties  of  the  reporter  as  provided  in  the 
Compiled  Statutes  of  Nebraska,  chapter  19,  ''Courts''  [ch,  11],  and  the  reporters 
of  the  court  shall  pay  for  the  services  of  such  deputy. 


Digitized  by  CjOOQIC 


Ch.  11.  DlfffRICT  COURTS.  28$ 

Sec.  1071  to  1075.  "An  act  to  amend  section  68  of  chapter  14,  General  Statutes."  1875,  p. 
76.     In  force  Apdl  1. 

1071.  It  shall  be  the  duty  of  the  judges  of  the  several  district  courts,  in  all 
cases,  both  civil  and  criminal,  to  reduce  their  charge  or  instructions  tO  the  jury 
to  writing,  before  giving  the  same  to  the  jury,  unless  the  so  giving  of  the  same  i* 
waived  by  the  counsel  in  the  case  in  open  court,  and  so  entered  in  the  record  of  said 
case;  and  either  party  may  request  instructions  to  the  jury  on  points  of  law,  whichr 
shall  be  given  or  refused  by  the  court.  All  instructions  asked  shall  be  in  writ- 
ing. 

This  requirement  can  be  waived  by  the  parties.  18,  559  (2^  N.  W.,  368).  Instrnctions^ 
Bhoald  be  given  with  reference  to  testimony  of  each  case,  and  attention  of  jary  directed  to  question 
at  issue.  6,  189.  Instruction  asked  which  states  the  law  correctly  should  be  given;  should  be 
clear  and  definite  and  not  tend  to  prejudice.  6, 321.  Has  no  reference  to  rulings  on  points  which 
arise  during  progress  of  trial.  27,  117  (42  N.  W.,  898).  Oral  instructions  must  be  reduced  to^ 
writing  and  filed  with  clerk  before  submission  to  jury.  23,  664  (37  N.  W.,  590).  Instructions 
not  appUcable  to  issues  made  by  pleadings  should  be  refused.  13,  428  (14  N.  W.,  164);  6, 159;. 
6,  340;  6,  498;  1,  312.  If  one  part  of  instruction  misstates  the  law  it  will  not  be  cured  by  an- 
other paragraph  which  states  it  correctly.  13,  378  (14  N.  W.,  171).  When  an  instruction  has  t^ 
tendency  to  confuse  or  mislead  a  jury,  it  is  ground  for  a  new  trial.  12,  177  (10  N.  W.,  700).  In- 
stmctions  not  warranted  by  the  evidence,  held  erroneous.  11,  275  (9  N.  W.,  86).  Undue  promi- 
nence should  not  be  given  to  one  branch  or  item  of  evidence,  by  particular  mention,  to  the 
disparagement  of  the  rest.  11,  213  (7  N.  W.,  853).  The  assumption  by  the  court  of  a  fact  of 
which  there  is  no  evidence,  is  error.  11, 114  (7  N.  W.,  860).  When  the  evidence  produced  by 
plaintifiT  would  not  support  a  verdict  in  his  tavor,  a  nonsujt  is.iNroper.  11,  J86  (7  N..  W.,737). 
Where  there  is  no  evidence  in  favor  of  plaintiff,  court  may  direct  jury  to  find  for  defendant.  11,. 
201  (8  N.  W.,  431).  An  instruction  which  in  effect  withdraws  a  case  from  the  jury,  can  not  be- 
snstained  where  there  is  testimony  that  should  be  submitted  to  them.  11, 231  (9  N.  W.,  58).  An 
instruction,  though  correct  as  an  abstract  proposition  of  law,  which  submits  to  the  jury  a  question 
not  in  issue,  or  which  has  a  tendency  to  mislead,  should  not  be  given.  13,  314  (14  N.  W.,  406). 
Whether  the  facts  be  disputed  or  undisputed,  if  different  minds  may  honestly  draw  different 
conclusions  from  them,  the  case  is  one  for  the  jury.  11,  332  (9  N.  W.,  50).  Instruction  must  not 
aasnme  the  possible  existence  of  a  state  of  facts  which  the  jury  has  no  right  to  find  from  the  evi- 
dence. Instruction  must  not  be  ambiguous  and  uncertain  and  liable  to  lead  jury  astray.  11^ 
253  (9  N.  W.,  56).  Where,  under  the  issue  made  by  the  pleadings,  proof  of  a  material  fact  devolves 
npon  the  defendant,  and  no  testimony  is  offered  on  either  side,  it  is  error  for  the  court  to  instruct 
the  jury  to  find  for  defendant.  11,  394  (9  N.  W.,  668).  Not  error  for  a  court  to  refuse  to  instruct 
apon  the  matter  of  a  prisoner's  sanity  when  there  is  no  evidence  tending  to  show  he  is  insane.  11^. 
410  (9  N.  W.,  652).  Judge  should  not  give  undue  importance  to  rights  of  one  party;  should  avoid 
expressing  his  opinion  as  to  the  effect  of  the  evidence,  and  should  not  assume  that  there  is  a  conflict 
in  the  evidence  when  there  is  none.  12,  374  (11  N.  W.,  462).  An  erroneous  charge  will  not  re- 
verse judgment  when  made  on  a  point  entirely  out  of  case  made  by  evidence,  and  the  verdict 
can  be  supported  by  the  proof  made,  but  where  instructions  not  called  for  by  the  evidence  are 
giren,  and  which  are  misleading  to  the  jury,  judgment  will  be  reversed.  1,  319.  It  is  error  to- 
submit  the  question  of  materiality  to  a  jury.  6,  225.  Instructions  erroneous,  too  general.  22^ 
492  (36  N.  W.,  216).  Instructions  are  a  part  of  the  record  and  need  not  be  preserved  by  bill  of 
exceptions.  15,  23  (16  N.  W.,  833);  15,  129  (16  N.  W..  762).  If  jury  not  properly  instructed 
on  law,  verdict  will  be  set  aside.  22,  815  (36  N.  W.,  465).  Instructions  most  be  construed  to- 
gether. 22,  607  (35  N.  W.,  871);  19,  71  (26  N.  W.,  593).  It  is  error  to  give  instructions  with- 
out filing  them  with  the  clerk,  or  marking  them  "given''  or  "refused,"  but  such  error  is  waived' 
if  not  excepted  to  at  the  time.  10,  443  (6  N.  W.,  764);  11,  459  (9  N.  W.,  638).  Under  indict- 
ment for  murder.  8,  89.  Criminal  trial — insanity.  4,  470.  In  case  of  felony,  if  instruction 
had  a  tendency  to  prejudice  the  minds  of  the  jury  a  new  trial  will  be  granted,  though  no  exception 
taken.  4,  630.  No  exception  taken,  no  foundation  for  a  review.  7,  222.  See  2,  334;  5,  214; 
20,  386;  21,  615  (33  N.  W.,  209). 

1072.  If  the  court  refuse  a  written  instructiou,  as  demanded,  but  give  the- 
same  wjth  a  modification,  which  the  court  may  do,  such  modification  shall  not 
be  by  interlineation  or  erasure,  but  shall  be  well  defined  and  shall  follow  some  such 
characterizing  words  as  "changed  thus/'  which  words  shall  themselves  indicate 
that  the  same  was  refused  as  demanded. 

Instructions  need  not  be  in  the  very  words  requested,  if  given  in  other  words  as  favorable. 
1,  120.     Not  error  to  refuse  instructions  substantially  the  same  as  those  given.    5,  418  ;  4,  554. 

1073.  The  court  must  read  over  all  the  instructions  which  it  intends  to- 
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give,  and  none  others,  to  the  jury,  and  must  announce  them  as  given,  and  shall 
announce  as  refused,  without  reading  to  the  jury,  all  those  which  are  refused,  and 
must  write  the  words  "given,"  or  "refused,"  as  the  case  may  be,  on  the  margin  of 
«ach  instruction. 

Error  to  give  instractions  which  tend  to  ooDfase  the  j ary.  8, 431.  Instmction  marked  ''Asked 
for  by  defendaut:  refused,''  was  read  to  the  iury  and  allowed  to  be  taken  by  them.  Held,  not  re- 
Tersible  error.  14,  341  (15  N.  W.,  737).  Failure  to  read,  reversible  error.  27,  388  (43  N.  W., 
123).  Omission  of  word  ''  given "  from  margin  held  not  to  vitiate  instmction.  27,  170  (42 
N.  W.,  1054). 

1074.  If  the  giving  or  refusal  be  excepted  to,  the  same  may  be  without  any 
stated  reason  therefor,  and  all  instructions  demanded,  as  well  as  all  instructions 
given  to  the  jury  by  the  court  on  its  own  motion,  must  be  plainly  and  legibly 
written  in  consecutively  numbered  paragraphs,  and  filed  by  the  clerk  before  being 
read  to  the  jury  by  the  court;  and  such  instructions  shall  be  preserved  as  part  of 
the  record  of  the  cause  in  which  they  were  given. 

Rigbt  to  except  to  instractiotis  waived  nnless  taken  at  time  of  giving  of  instractions.  8,  353  ; 
6,  284.  General  exception  insufficjient:  24,  300  (38  N.  W.,  780).  If  not  obiected  to,  right  to 
have  instrnctions  numbered  will  be  waived.    4, 288. 

1076.  No  oral  explanation  of  any  instruction  authorized  by  the  preceding 
sections  shall,  in  any  case,  be  allowed,  and  any  instruction  or  charge,  or  any  portion 
of  a  charge  or  instructions,  given  to  the  jury  by  the  court  and  not  roiuced  to 
writing,  as  aforesaid,  or  a  neglect  or  refusal  on  the  part  of  the  court  to  perform  any 
duty  enjoined  by  the  preceding  sections,  shall  be  error  in  the  trial  of  tne  case,  and 
sufficient  cause  for  the  reversal  of  the  judgment  rendered  therein. 

This  does  not  indadeoral  explanations  red  need  to  writing  and  filed.    25,  591  (41  N.  W.,  399). 

County  Courts, 

Sees.  1076  to  1110.  "An  act  concerning  the  organization,  powers,  and  jurisdiction  of  probate 
<»nrt8."    1873.    In  force  March  3.    G.  8.,  263. 

1076.  That  there  is  hereby  established,  in  each  organized  county  in  this  state, 
a  probate  COIirt»  which  shall  beheld  at  the  county  seat  by  the  probate  judge  of 
such  county,  and  shall  be  a  court  of  record.  Such  court  shall  be  deemed  to  be 
always  open,  and  any  cause,  matter,  or  proceeding  may  be  proceeded  with  therein 
at  any  time  after  the  giving  of  notice  or  service  of  process  in  the  mode  prescribed 
by  law.  And  the  proceedings  and  determinations  of  such  court  heretofore  bad  or 
made  in  any  cause,  matter,  or  proceeding,  at  any  time  other  than  at  a  r^ular  term 
of  such  court,  as  heretofore  prescribed  by  law,  shall  be  as  valid  and  effectual,  for  all 
purposes,  as  if  had  or  made  at  such  regular  term. 

1077.  County  judges  in  their  respective  counties  shall  have  and  exercise  the 
ordinary  powers  and  jurisdiction  of  a  justice  of  the  peace,  and  shall  in  civil 
oases  have  concurrent  jurisdiction  with  the  district  court,  in  all  civil  cases  in  any 
sum  not  exceeding  one  thousand  dollars,  exclusive  of  costs,  and  in  actions  of 
replevin  where  the  appraised  value  of  the  property  does  not  exceed  that  sum,  and 
the  provisions  of  the  code  of  civil  procedure,  relative  to  justices  of  the  peace,  shall, 
where  no  specified  provision  is  made  by  this  subdivision,  apply  to  the  proceedings 
in  all  civil  actions  prosecuted  before  said  county  court;  Provided,  That  county 
courts  shall  not  have  jurisdiction:  I.  In  any  action  for  malicious  prosecution,  11. 
In  any  action  against  officers  for  misconduct  in  office,  except  where  like  proceedings 
oan  be  had  before  justices  of  the  peace.  III.  In  actions  for  slander  and  libel.  IV. 
In  actions  upon  contracts  for  the  sale  of  real  estate,  V.  In  any  matter  wherein  the 
title  or  boundaries  of  land  may  be  in  dispute,  nor  to  order  or  decree  the  sale  or 
partition  of  real  estate. 

Word  probate  changed  to  coanty,  and  limit  of  jarisdiction  raised  to  $1,000,  1883,  p.  220. 
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Oonntj  court  formerly  had  jurisdiction  in  civil  cases  only  to  the  amount  of  $500;  and  where  court 
is  without  jurisdiction  of  the  suhject-matter,  parties  cannot  confer  jurisdiction  by  consent.  14^ 
518(16  N.W.,  845).  County  courts  have  jurisdiction  to  recover  damages  for  assault  and  battery 
where  amount  sought  to  be  recovered  does  not  exceed  ?500  ($1 ,000  now).  12, 474  (1 1  N .  W. ,  730. 
County  judges  shall  have  the  ordinary  jurisdiction  of  justice  of  the  peace.  Jud>;ment  can  only  b» 
set  aside  when  it  was  obtained  by  fraud,  partiality,  or  undue  means.  6,  302.  In  cases  involving  over 
$200,  county  court  has  the  power  of  district  court;  under  $200,  only  those  of  a  justice.  1 6, 12  (16  N. 
W.,  758).  A  cause  of  action  cannot  on  appeal  to  district  court  be  so  amended  as  to  claim 
more  than  $1,000.  18,  639  (26  N.  W.,  464).  No  jurisdiction  to  set  aside  deed  obtained  by  false 
representations.  27,  137  (42  N.  W.,  889. )  County  courts  have  no  jurisdiction  to  naturalize  foreign- 
ers.    7,  474. 

1078.  The  courts  of  probate  in  their  respective  counties  shall  have  ezclusive 
jurisdiction  of  the  probate  of  wills,  the  adfninistration  of  estates  of  deceased 
persons,  atid  the  guardianship  of  minors,  insane  persons,  and  idiots;  Provided, 
No  judgO  of  probeite  shall  act  in  any  case  or  matter  where  he  is  next  of  kin  to  the 
deceased,  nor  where  he  is  legatee  or  devisee  under  a  will,  nor  where  he  is  named  as 
executor  or  trustee  in  a  will,  or  is  one  of  the  subscribing  witnesses  thereto,  nor 
where  he  is  related  to  any  party  in  interest  in  any  case  before  him,  by  consanguinity 
or  affinity,  or  has  such  an  interest  therein  as  would  exclude  him  from  acting  as 
a  juror  in  such  case  or  matter,  nor  where  he  has  acted  as  attorney  or  counsel  in  any 
case  or  matter  before  him. 

This  disqualification  does  not  apply  to  sach  acts  as  filing  papers,  etc  17,  523(23N.W.^ 
624). 

1079.  They  shall  have  power —  I.  To  hear  and  determine  claims  and  set-oflfo 
Id  the  matter  of  estates  of  deceased  persons.  11.  To  hear  and  determine  questions 
of  applications  for,  and  to  grant  and  issue  letters  of  administration,  testamentary, 
and  of  guardianship,  and  revoke  the  same.  III.  To  take  the  probate  of  wills. 
IV.  To  cause  to  be  taken,  to  receive,  file,  and  record  all  inventories,  sale,  and 
appraisement  bills  of  the  estates  of  deceased  persons.  V.  To  require  executors^ 
administrators,  and  guardians  to  exhibit  and  settle  their  accounts,  and  account  for 
the  estates  and  property  that  have  come  into  their  possession  as  such.  VI.  To 
appoint  commissioners  to  partition  personal  estate.  VII.  To  authorize  guardians 
to  sell  and  convey  or  mortgage  the  personal  estate  of  their  wards,  to  provide  for 
their  wants,  education,  and  support. 

1080.  If  it  shall  appear  to  any  such  court,  by  the  application,  under  oath,  of 
any  party  interested  in  the  bond  of  any  ezecutor,  administrator,  or  guardian 
appointed  by  such  court,  that  tiiere  is  reasonable  doubt  as  to  the  solvency  or 
sufficiency  of  the  securities  upon  any  such  bond,  such  court  shall  cause  such 
executor,  administrator,  or  guardian  to  be  ordered  to  show  cause  why  he  shall  not 
execute  a  new  bond  in  the  premises,  with  surety  to  be  approved  by  such  court,  as 
provided  by  law. 

1081.  If,  upon  the  hearing  of  any  such  matter,  the  court  shall  require  anew 
bond  with  sureties,  and  such  executor,  administrator,  or  guardian  shall  fail  to  com- 
ply with  the  order  of  the  court,  he  shall  be  removed  from  his  said  trust,  and  his 
letters  revoked,  and  another  executor,  administrator,  or  guardian,  as  the  case  may  be^ 
appointed  in  his  place. 

1082.  It  shall  be  the  duty  of  the  probate  judge,  in  each  county,  to  hold  a 
regular  term  of  the  probate  court  at  his  office  at  the  county  seat,  commencing  at 
nine  o'clock  a.  m.  on  the  first  Monday  of  each  calendar  month,  for  the  trial  of 
such  civil  actions  brought  before  such  court  as  are  not  cognizable  before  a  justice  of 
the  peace.  Such  regular  term  shall  be  deemed  to  be  open  without  any  formal 
ddjournment  thereof  until  the  third  Monday  of  the  same  month,  when  all  causes  not 
then  finally  determined  shall  be  continued  by  such  court  to  the  next  regular  term ; 
but  such  courts  shall  be  deemed  to  be  always  open  for  the  filing  of  papers  and 
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issuance  of  process  in   civil   actions^  and  for  the  purpose  of  taking  and  entering 
judgment  by  confession. 

The  third  Monday  is  a  term  day.  10,  529  (7  N.  W.,  276).  Statute  directory— cases  may  be 
tried  at  any  time  by  agreement  of  parties.  9,  394  (2  N.  W.,  739).  Court  may  bear  cases  out  of 
term  time  by  agreement.  17,  696  (24,  N.  W.,  389).  And  where  court  continued  a  case  out  of  the 
term  to  a  legal  holiday  it  goes  over  to  the  next  term.  17,  697  (24  N.  W.,  425).  Not  necessary  to 
state  that  the  court  had  been  regularly  adjourned  from  day  to  day  until  case  finally  disposed  of. 
5,22^.  Sufficiency  of  judement.  7,479.  Leave  to  amend  pleadings  in  open  court,  notice  to 
adversary  not  necessary.     8,  445. 

1083.  [Proceedings.] — In  all  cases  commenced  in  said  courts  wherein  the  sum 
exceeds  the  jurisdiction  of  a  justice  of  the  peace,  it  shall  be  the  duty  of  the  county 
judge  to  issue  a  summons,  returnable  on  the  first  day  of  the  next  term  of  said  court, 
if  there  be  ten  days  intervening  between  the  issuance  of  the  summons  and  the  first 
day  of  the  term,  and  if  not,  then  to  be  made  returnable  on  the  first  day  of  the  next 
term  thereafter,  which  summons  shall  be  directed  and  delivered  to  the  sherifi*or  any 
nonstable  of  said  county,  and  the  sheriff  or  constable  shall  serve  the  same  upon  the 
defendant  as  in  other  civil  cases,  at  least  ten  days  before  the  return  day  thereof. 
When  the  summons  has  not  been  served  ten  days  before  the  first  day  of  the  term, 
the  cause  shall  stand  continued  until  the  next  regular  term  of  said  court,  and  shall 
then  stand  for  trial,  without  further  notice  to  the  defendant. 

Limit  of  jurisdiction  formerly  $100, 1883,  p.  221.  If  amount  claimed  does  not  exceed  $100 
($200  now),  li  summons  should  be  issued  and  served  same  as  before  a  justice  of  the  peace.  12,  475 
(11  N.  W.,  730).  In  granting  new  trial,  county  court  is  governed  by  same  rule  as  a  justice  and 
must  grant  the  same,  if  at  all,  within  four  days  from  the  time  of  entering  judgment.  12,  479  (11 
N.  W.,  738). 

1084.  Action  in  replevin. — In  all  actions  in  replevin,  the  summons 
shall  be  in  like  form,  and  be  returnable  within  the  like  time  as  in  similar  actions 
before  justices  of  the  peace,  but  if,  upon  a  return  of  the  writ,  it  appears  that  the 
appraised  value  of  the  property  taken  thereon  exceeds  the  jurisdiction  of  a  justice  of 
the  peace,  and  does  not  exceed  the  jurisdiction  of  the  county  court,  such  action  shall 
stand  continued,  as  of  course,  to  the  next  regular  term  of  said  court,  and  shall  then 
be  disposed  of  as  other  causes  during  such  terra ;  but  if  it  appears  that  the  appraised 
value  of  the  proi)erty  in  such  action  exceeds  the  jurisdiction  of  the  county  court, 
then  such  action,  on  the  return  of  the  writ,  shall  be  forthwith  certified  to  the  district 
court. 

Amended  1883,  p.  221.  Summons  should  be  retnrnable  not  more  than  tweWe  days  from  dato 
9, 108  (2  N.  W.,  227). 

1086.  Bill  of  Farticulaxs. — In  all  civil  actions  in  the  county  court, 
where  the  amount  claimed  exceeds  the  jurisdiction  of  a  justice  of  the  peace,  the 
plaintiff,  his  agent  or  attorney,  shall,  before  the  summons  is  issued  therein,  file 
in  such  court  a  petition,  setting  forth,  in  ordinary  and  concise  language,  his  demands; 
and  the  defendant  shall  also,  on  or  before  the  first  day  of  the  term  at  which  the 
cause  stands  for  trial,  file  in  such  court  his  answer  containing  any  set-off  or  other 
defense  he  may  have.  Such  petition  shall  be  verified  in  like  manner  as  a  petition 
is  required  to  be  verified  in  the  district  court,  and  when  so  verified,  no  other  or 
greater  proof  shall  be  required  to  entitle  the  plaintiff  to  judgment  upon  default 
than  in  actions  in  the  district  court. 

Amended  1883.  p.  232.  Sufficiency  of  petition  in  ooanty  court.  18, 112  (24  N.  W.,  442). 
8ee  20,  506  (31  N.  W.,  74). 

1086.  Pleadings. — In  actions  before  said  court,  where  the  amount  claimed 
exceeds  the  jurisdiction  of  a  justice  of  the  peace,  motions  and  demurrers  shall  be 
allowed,  and  the  rules  of  practice  concerning  pleadings  and  processes  in  the  district 
court  shall  be  applicable,  so  far  as  may  be,  to  pleadings  in  the  county  court. 

Amended  1883,  p.  222.  Leave  to  amend  petition  instanter,  defendant  not  entitled  to  exten- 
sion of  time.  8,  445.  County  court  has  power  to  vacate  and  modify  its  own  judgments  durine 
the  term.     17,  50  (22  N.  W.,  71). 
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1087.  If  no  answer  is  filed  on  or  before  the  first  day  of  tlie  terra,  in  any  action 
to  be  tried  during  such  term,  the  plaintiff  may  have  the  default  of  the  defendant 
entered,  and  may  proceeed  to  judgment  on  any  succeeding  day  during  the  tenii, 
apon  proving  his  cause  of  action. 

1088.  Either  party  may  demand  a  jury  for  the  tli&l  of  any  cause  f>eatlrng  in 
the  probate  court,  wherein  the  amount  claimed  exceeds  oue  buudred  dollars  j  but 
such  demand  must  be  made  in  writing  and  entered  on  the  docket  on  or  before  the 
filing  of  the  answer  in  such  cause. 

Bill  of  exceptions  allowed  only  in  case  tried  by  jary.  3,  34L  To  eotitle  one  to  bill  of  ex- 
<»ptions  trial  mnst  be  had  to  jary.  7»  127;  7,  244.  Demand  for  jitry  mn&i  he  made  on  or  before 
filing  answer.     12,  86  (10  N.  W.,  552). 

.1089.  Upon  the  filing  of  such  demand  for  a  jary^  the  probate  judge  shall 
isause  a  jury  to  be  selected  and  summoned  in  the  same  manner  as  is  provided  for 
selecting  jurors  in  civil  actions  before  justices  of  the  peace. 

1090.  The  probate  judge  shall,  on  the  first  day  of  each  term,  or  as  soon  there- 
after as  may  be,  prepare  [a]  calendar  of  the  causes  standing  for  trial  at  such  term, 
placing  the  causes  upon  such  calendar  in  the  order  in  which  the  same  are  numbered 
on  the  docket,  and  setting  the  causes  for  trial,  in  such  order,  upon  convenient  days 
daring  such  term;  and  the  provisions  of  this  code  relative  to  the  trial  docket  in  the 
district  court  shall,  so  far  as  they  are  in  their  nature  applicable,  apply  to  such  cal- 
endar. 

1091.  Arrest  and  attachment. — ^Orders  for  arrest  and  for  attachments  of 
property  may  issue  in  actions  brought  under  this  chapter,  but  wlien  the  demand  in 
such  action  exceeds  the  jurisdiction  of  a  justice  of  the  peace^  tlie  proceedings  upon 
6uch  orders  shall  be  the  same,  as  near  as  may  be,  as  in  actions  brought  in  the  district 
court.  The  return  day  of  such  orders  shall,  when  issued  at  the  commencement  of 
the  action,  be  the  same  as  that  of  the  summons;  when  issueti  afler wards,  they  shall 
be  made  returnable  forthwith. 

Amended  18^,  p.  222. 

1092.  Stay  of  execution. — Any  person  against  whom  a  judgment  is  ren* 
dered,  on  all  sums  exceeding  two  hundred  dollars,  may  have  stay  of  execution  in 
like  manner  as  upon  judgments  rendered  in  the  district  court,  and  upon  the  same 
conditions;  and  upon  all  sums  of  two  hundred  dollars  and  under,  the  same  as  pro- 
vided for  in  actions  before  justices  of  the  peace. 

Amended  1885,  p.  244.  Execution  may  iesne  against  both  principal  and  jnretiee.  21,  323 
<32  N.  W.,  73).     Not  Toid  though  imperfect     9,  278  (2  N.  W.,  858). 

1093.  Any  person  having  a  judgment  rendered  by  a  probate  court  may  cause 
a  transcript  thereof  to  be  filed  in  the  office  of  the  clerk  of  the  district  court  in  any 
county  of  this  state,  and  when  said  transcript  is  so  filed,  and  entered  upon  the  judg- 
ment record,  such  judgment  shall  be  a  lien  on  real  estate  in  the  county  where  the 
«ame  is  filed,  and  when  the  same  is  so  filed  and  entered  upon  such  judgment  book, 
the  clerk  of  such  court  may  issue  execution  thereupon  in  like  manner  as  execution  is 
issued  upon  judgments  rendered  in  the  district  court. 

1094.  The  probate  judge  shall  issue  ezecntion  on  judgments  rendered  by  said 
court,  and  the  proceedings  upon  any  such  execution  shall,  in  all  cases,  be  as  U  pro- 
vided by  law  governing  executions  issued  upon  the  judgments  of  a  justioe  of  the 
peace. 

1095.  All  writs,  citations,  and  all  process  in  civil  actions,  issuing  out  of  any 
probate  court,  shall  be  under  the  seal  thereof,  and  be  signed  by  the  probate  judge. 

Approval  of  bonds,  etc.,  need  not  be  attested  by  seal.  17, 73  (22  N.  W,,  232) ;  22,  88  (34  N, 
W.,  76). 

1096.  All  process  in  civil  actions  in  such  court  shall  be  directed  to  the 
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sheriff  or  any  constable  of  the  county,  and  the  same  shall  be  served  by  the  oflScer 
to  whom  it  is  directed,  and  return  thereof  made  at  the  time  therein  directed ;  and 
for  any  neglect  or  omission  to  do  so,  he  and  his  sureties  may  be  proceeded  against 
in  like  manner  as  in  similar  cases  before  justices  of  the  peace. 

1097.  All  writs,  notices,  orders,  citations,  and  other  process,  except  in  proceed- 
ings for  contempt,  may  be  served  in  like  manner  as  a  summons  in  a  civil  action  in 
the  district  court,  and  the  service  of  the  same  by  a  copy  thereof,  left  at  the  usual 
place  of  residence  of  the  party  to  be  served,  shall  be  deemed  equivalent  to  personal 
service  thereof  in  cases  where  personal  service  is  required  by  law;  but  to  bring  a 
party  into  contempt  there  must  have  been  actual  personal  service  of  the  process  upoo 
the  disobedience  of  which  the  contempt  is  founded,  and  there  must  be  actual  per- 
sonal service  of  all  process  in  the  proceedings  for  contempt.  In  cases  where  writs^ 
notices,  citations,  or  other  process  cannot  be  served  as  aforesaid  in  this  state,,  the 
probate  court  may,  in  cases  where  it  may  be  necessary,  order  the  service  thereof  to 
be  made  by  publication  in  some  newspaper  in  this  state  in  such  manner  as  the  court 
may  direct,  and  thereupon  the  same  proceedings  may  be  had  as  in  [if]  such  writs  or 
other  process  had  been  served  as  aforesaid  in  this  state.  Nothing  contained  in  this 
section  shall  limit  or  take  away  the  power  of  the  probate  court  or  judge  thereof  to 
give  notice  or  cause  the  same  to  be  given  by  publication  in  the  various  cases  pro- 
vided by  law. 

1098.  All  writs  and  other  process,  except  subpoenas,  may  be  executed  and 
served,  as  the  case  may  require,  in  any  COunty  in  the  state;  and  if  it  be  a 
county  other  than  that  of  the  residence  of  the  probate  judge,  the  same  shall  be  di- 
rected to  the  sheriff  of  such  other  county. 

Under  the  law  as  it  was  formerly,  summons  conld  not  issue  to  another  connty.  10, 267  (4  N. 
W.yOSl).  County  judge,  and  probably  justice  may  issue  summons  to  other  counties  to  bring  in 
other  obligors  on  a  note.     27,  580  (43  N.  W.,  347). 

1099.  It  shall  be  the  duty  of  the  sheriflGB  of  the  several  counties  to  execute 
or  serve  all  writs  and  process  issued  by  any  probate  court  and  to  them  directed^ 
and  to  return  the  same ;  for  any  neglect  or  refusal  so  to  do,  they  [may]  be  proceeded 
against  in  the  probate  court  the  same  as  for  a  n^lect  or  refusal  to  execute  or  serve 
process  issued  out  of  the  district  court 

24,  490(39N.  W.,419). 

1100.  In  civil  actions  brought  under  the  provisions  of  this  chapter,  either 
party  may  appeal  from  the  judgment  of  the  probate  court,  or  prosecute  a  petition 
in  error,  in  the  same  manner  as  provided  by  law  in  cases  tried  and  determined  by 
justices  of  the  peace.  The  amount  of  the  bond  or  undertaking  taken  shall  be 
double  the  amount  of  the  judgment  and  costs,  and  shall  be  approved  by  the  probate 
judge. 

There  must  be  a  judgment  to  appeal  from.  23, 164  (36  N.  W.,  463).  If  judge  do  not 
approve  bond 'left  with  him  he  should  at  once  notify  the  party.  16,  41  (20  N.  W.,  21).  Appeal  by 
principal  against  whom,  with  sureties,  judgment  has  been  rendered,  gives  district  court  jurisdiction 
to  render  judgment  against  all.  24,  370  (38  N.  W.,844).  Appeal  bond  may  be  amended  or  a  new 
onefiled.    Notice  of  appeal  need  not  be  given.    16, 293  (20  N.  W.,  314).    See  11, 363  (9  N.W.,  547). 

EVTDENCE. 

1101.  Depositions  may  be  taken  to  be  used  in  evidence  in  any  cause^  matter^ 
or  proceeding  pending  in  any  probate  court,  in  the  like  manner  and  upon  the  like 
notice  as  in  actions  in  the  district  court.  Depositions  so  taken  must  be  addressed 
and  transmitted  to  the  judge  of  the  court  in  which  the  cause,  matter,  or  prooeeding 
is  pending. 
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MLSCELLANEOUS   PROVISIONS. 

1102.  When  for  any  cause  the  probate  judge  fails  to  attend  at  thie  com- 
menoeineDt  of  any  r^ular  term^  or  at  the  time  when  any  cause  is  assigned  for  trial^ 
or  at  the  time  to  which  any  cause  may  be  continued,  the  parties  shall  not  be  obliged 
to  wait  more  than  one  hoar,  and  if  he  does  not  attend  within  the  hour,  the  parties 
in  attendance  shall  be  required  to  attend  at  nine  o'clock  A.  M.  of  the  following  day, 
and  if  such  judge  shall  not  attend  at  that  time,  the  cause  shall  stand  continued  until 
the  first  day  of  the  next  r^ular  term.  This  section  shall  apply  only  to  causes  not 
cognizable  before  justices  ot  the  peace. 

1103.  In  all  actions  brought  in  the  probate  court  in  pursuance  of  the  provis- 
ions of  this  chapter,  parties,  jurors,  and  witnesses  shall  oe  obliged  to  appear  at 
the  time  when  the  summons  is  returnable,  or  at  which  the  cause  is  assigned  for  trial, 
or  to  which  it  may  be  continued. 

1104.  The  provisions  of  this  code  relative  to  adjournment  of  causes  before 
justices  of  the  peace  shall  apply  to  civil  actions  in  the  probate  court  not  cognizable 
before  such  justices,  so  far  only  as  the  causes  for  adjournment  and  the  conditions  to 
be  imposed  thereon  are  concerned,  but  the  time  for  which  the  cause  may  be  adjourned 
shall  be  regulated  by  the  probate  judge  in  the  exercise  of  a  reasonable  discretion; 
Provided,  That  such  action  cannot  be  adjourned  over  more  than  three  regular  terras 
of  said  court,  upon  the  application  of  either  party,  without  the  consent  of  the 
other. 

1105.  The  probate  judge  shall  keep  a  docket  in  which  all  of  his  proceedings 
in  civil  actions  shall  be  entered  in  like  manner,  as  near  as  may  be,  as  the  proceed- 
ings before  justices  of  the  peace  in  civil  actions;  and  the  provisions  of  this  code 
relating  to  justices'  docket  shall,  as  near  as  may  be,  apply  to  the  docket  of  the 
probate  judge. 

1106.  The  probate  books  shall  consist  of  a  record,  entry,  estate,  and  fee 
lK)ok,  which  shall  be  kept  as  follows:  I.  The  record  book  shall  contain  a  full 
record  of  all  wills,  testaments,  and  codicils,  and  the  probate  thereof,  all  let^ftus 
testamentary,  of  administration  and  guardianship,  and  all  bonds  of  executors, 
guardians,  and  administrators.  The  original  papers  shall  be  filed  and  preserved  in 
the  office.  II.  There  shall  be  entered  in  the  estate  book  all  inventories,  appraise- 
ments, sale  bills,  and  other  exhibits  and  reports  received  by  the  court,  relative  to 
the  settlement  or  disposition  of  estates,  showing  the  amount  of  all  such  estates,  as 
shown  by  such  instruments.  III.  The  entry  book  shall  contain  a  fair  statement  of 
all  the  matters,  controversies,  and  suits  that  may  have  arisen  for  decision  and 
adjudication  before  said  court,  with  the  names  of  the  parties,  dates  of  each  entry, 
and  the  judgment  or  opinion  of  the  court,  and  all  orders  thereof,  and  a  full  record 
of  all  determinations  of  the  district  or  supreme  court  upon  appeal  or  petition  in 
error  in  such  matters,  controversies,  and  suits.  IV.  The  fee  book  shall  contain  an 
exact  account  of  all  fees  allowed  and  paid  in  each  case,  showing  the  names  of  the 
persons  receiving  the  same,  and  for  what  such  fees  were  paid. 

1107.  An  index  shall  be  attached  to  each  book  required  to  be  kept  by  the 
probate  judge,  in  which  shall  be  inserted  in  alphabetical  order  the  names  of  the 
parties  or  persons  in  whose  names  the  entries  in  such  books  are  made. 

1108.  Every  record  made  in  any  probate  court,  excepting  original  orders, 
judgroeuts,  and  decrees  thereof,  shall  have  attached  thereto  a  certificate  signed  by 
the  judge  of  such  court,  showing  the  date  of  such  record  and  the  county  in  which 
the  same  is  made,  and  it  shall  not  be  necessary  to  call  such  judge  or  his  successor  in 
office  to  prove  such  record  so  certified.     And  in  any  cause,  matter,  or  proceeding  ia 
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which  the  probate  court  or  probate  judge  has  jurisdiction,  and  is  required  to  make  a 
record  not  provided  for  in  this  chapter,  such  record  shall  be  certified  in  the  same 
way  and  with  like  effect  as  aforesaid. 

1109.  When  any  probate  judge  shall  be  disqualified  from  actmg  in  any 
cause  or  matter  before  him,  or  is  temporarily  absent  from  the  county,  the 
county  commissioners  may  appoint  a  competent  and  disinterested  person  to  act  in 
place  of  such  judge,  in  such  case  or  other  matter,  during  such  absence  or  disqualifi- 
cation, who  shall  give  bonds  in  the  same  manner  and  possess  the- same  powers,  and 
be  subject  to  the  duties,  restrictions,  and  liabilities  therein  as  are  prescribed  by  law 
respecting  probate  judges. 

Does  not  apply  to  mere  ministerial  acta.  17,  523  (23  N.  W.,  524).  Will  continue  to  act  until 
OTch  matter  is  fnlly  disposed  of.  23,  226  (36  N.  W.,  492),  In  the  absence  of  record  to  the  contrary, 
it  will  be  presnmed  that  the  acting  judge  has  been  dnly  appointed.     3,  343. 

1110.  All  bonds  required  by  law  to  be  taken  in  or  by  order  of  the  probate 
court  shall  be  for  such  sum,  with  such  sureties  as  the  judge  shall  prescribe,  except 
as  otherwise  provided  by  law,  and  such  bonds  shall  be  for  the  security  and  benefit 
of  all  persons  interested,  and  shall  be  taken  to  the  state  of  Nebraska,  except  where 
they  are  required  to  be  taken  to  the  adverse  party. 

Sees.  1111  to  1113.  "An  act  prescribing  the  method  of  proving  records  of  probate  conrts  rela- 
tive to  the  sale  of  lands  and  appointment  of  guardians,  ezecntors,  and  administrators  in  cerUiin 
cases  and  perpetuating  the  evidence  thereof."    G.  S.,  1873,  p.  271.     In  force  February  26. 

1111.  That  in  all  cases  where  lands  have  been  sold  by  order  of  the  probate 
court  in  any  county  in  the  territory  or  state  of  Nebraska,  on  application  of  the 
guardian  of  any  minor  child  or  children,  or  executor  or  administrator,  and  it  shall 
appear  in  any  action  in  any  court  held  within  this  state,  relating  to  the  title  to  such 
land,  that  the  record,  or  any  part  of  the  record,  of  such  sale  is  imperfect  or  deficient 
or  that  such  record,  or  any  part  thereof,  or  any  paper  or  papers,  notice,  aflSdavit, 
document,  instrument,  or  any  proceeding  whatsoever,  from  the  filing  of  the  petition, 
for  license  to  sell  until  the  execution  of  the  deed  to  the  purchaser,  has  been  lost  or 
destroyed  by  fire  or  otherwise,  or  cannot  be  found,  the  contents  of  such  record,  papei-, 
notice,  affidavit,  document,  instruments,  or  other  proceeding  may  be  proved  in  the 
same  manner  as  in  case  of  other  lost  instruments  or  papers,  by  secondary  evidence, 
and  when  so  proved  they  shall  have  the  same  effect  as  if  proven  by  the  production 
of  the  original  record,  i^aper,  notice,  affidavit,  document,  instrument,  or  other  pro- 
ceedings, or  by  a  duly  certified  copy  thereof. 

Ck>ver8  all  cases  where  county  court  records  are  lost  or  destroyed.     18, 152  (24  N.  W.,  716). 

1112.  When  in  such  action  it  shall  appear  that  the  record,  or  any  bond,  paper, 
instrument,  or  other  proceeding  connected  with  the  appointments  of  the  guardian, 
executor,  or  administrator,  by  whom  such  sale  was  made,  has  been  lost  or  destroyed 
by  fire  or  otherwise,  or  cannot  be  found,  the  contents  thereof  may  be  proven  in  the 
manner  and  with  the  effect  prescribed  in  section  one  of  this  act,  as  to  the  matters 
therein  provided  for. 

1118.  The  testimony  of  any  witness,  as  to  any  matter  or  thing  mentioned  in 
this  act,  may  be  perpetuated,  and  shall  be  received  and  admitted  in  any  action 
aforesaid,  and  with  the  effect  prescribed  in  this  act,  in  the  same  manner  as  prescribed 
by  law  in  other  cases. 

APPEALS. 

Sees.  1114  to  1120.  ''An  act  providing  for  an  appeal  from  the  decision  of  the  county  court 
in  certain  matters.*'     1881,  p.  227.    In  force  June  1. 

1114.  In  all  matters  of  probate  jurisdiction,  appeals  shall  be  allowed  from  any 

final  order,  judgment,  or  decree  of  the  county  court  to  the  district  court  by  any 
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person  against  whom  any  such  order,  judgment,  or  decree  may  be  made,  or  who 
may  be  affected  thereby. 

This  act  repeals  by  implicatioD  sees.  233  to  238  of  the  decedent  act  goverDihg  appeals.  Bond 
can  be  filed  within  thirty  days,  and  no  notice  is  necessary.  26,  267  (41  N.  W.,  157).  Act  complett 
in  itself.  27,  859  (44  N.  W.,  40).  The  judgment  on  the  probate  of  a  will  may  be  appeal^  from. 
The  consent  of  the  conrt  is  not  necessary;  it  is  a  matter  of  right.  16,  295  (20  N.  W.,  314).  Ap* 
peal  lies  from  order  of  coanty  judge  allowing  or  disallowing  a  claim  against  an  estate.  Bond  with 
bat  one  surety  is  not  void  but  may  be  amended.     13,  8  (12  N.  W.,  840). 

1115.  All  appeals  shall  be  taken  within  thirty  days  after  the  decision  com- 
plained of  is  made. 

Filing  a  bond  twenty-seven  days  after  adverse  judgment,  and  of  transcript,  with  clerk  of 
district  court,  ten  days  thereafler,  sufficient.  27, 861  (44  N.  W.,  40).  Appeal  not  defeated  by  neglect 
of  judge  to  prepare  transcript  so  that  it  could  be  filed  within  the  thirty  days.  29,  423  (45  N.  W., 
640). 

1116.  Every  party  so  appealing  shall  give  bond  in  such  sum  as  the  court  shall 
direct,  with  two  or  more  good  and  sufficient  sureties,  to  be  approved  by  the  court, 
conditioned  that  the  appellant  will  prosecute  such  appeal  to  effect  without  unnec- 
essary delay,  and  pay  all  debts,  damages,  and  costs  that  may  be  adjudged  against 
him.  The  bond  shall  be  filed  within  thirty  days  from  the  rendition  of  such  decis* 
ion.  But  an  executor,  administrator,  guardian,  or  guardian  ad  litem  shall  not  be 
required  to  enter  into  bond  in  order  to  enable  him  to  an  appeal.  If  it  shall  appear  to 
the  court  that  such  appeal  was  taken  vexatiously  or  for  delay,  the  court  shall  ad- 
judge that  the  appellant  shall  pay  the  cost  thereof,  including  an  attorney's  fee  to  the 
adverse  party,  the  court  to  fix  the  amount  thereof,  and  said  bond  shall  be  liable 
therefor  in  cases  where  it  is  required. 

Appeal  heing  taken,  all  matters  pertaining  to  account  are  transferred  to  district  conrt.  21 1 
237  (31  N.  W.,  739).  When  bond  is  approved,  the  presumption  is  that  it  conforms  to  the  rules  or 
the  eourt.     21,  236  (31  N.  W.,  739). 

1117.  After  such  bond  has  been  filed,  the  appeal  shall  be  granted,  but  shall 
not  be  a  supersedeas  in  any  other  matter  relating  to  the  administration  of  the 
estate,  except  that  from  which  the  appeal  is  specially  taken. 

1118.  When  such  appeal  is  taken,  the  county  court  shall,  on  payment  of  his 
fees  therefor,  transmit  to  the  clerk  of  the  district  court,  within  ten  days  after  per- 
fecting such  appeal,  a  certified  transcript  of  the  record  and  proceedings  relative  to 
the  matter  appealed  from. 

29,  608  (46  N.  W.,  85). 

1119.  Upon  the  filing  of  such  transcript  in  the  district  COUrt,  that  court 
shall  be  possessed  of  the  action,  and  shall  proceed  to  hear,  try,  and  determine  the 
same,  in  like  manner  as  upon  appeals  brought  upon  the  judgment  of  the  same  court 
in  civil  actions. 

1120.  The  final  decision  and  judgment  in  matters  so  appealed  shall  be  cer- 
tified to  the  county  court,  and  proceedings  shall  be  had  thereon  necessary  to  carry 
the  final  decision  and  judgment  into  execution. 

Sees.  1121  to  1123.  **An  act  to  provide  clerks  or  assistants  for  the  oounty  judge  in 
connties  having  over  25,000  inhabitants  and  providing  for  payment  of  same.''  1887,  p.  465.  In 
force  March  31. 

1121.  That  in  all  counties  in  the  state  of  Nebraska  having  over  twenty-five 
thousand  (25,000)  inhabitants  the  judge  of  the  county  court  shall  be  supplied 
^th  the  help  necessary  for  the  use  of  said  oflBce,  said  clerks  or  help  to  be  paid  in 
manner  hereafter  provided. 

1122.  The  salaries  of  said  clerks  or  assistants  shall  be  fixed,  allowed,  and 
paid  monthly,  by  the  county  commissioners  or  supervisors,  out  of  the  general  fund 
of  said  county. 

1123.  That  all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  be  and  the  same  are  hereby  repealed. 
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CHAPTER  12.— DECEDENTS'  ESTATES. 

Sec.  1124.  ''An  act,  etc.,  repealing  sections  1  to  29,  ch.  23,  R.  S.,  1866, and  amending  sec  30  of 
the  same.''     1889,  p.  473.     In  force  March  29. 

1124.  When  any  person  shall  die  seize<l  of  any  lands,  tenements,  or  herediraents^ 
or  of  any  rights  thereto,  or  entitled  to  any  interest  therein  in  fee  simple,  or  for  the 
of  life  another,  not  having  lawfully  devised  the  same,  they  shall  descend,  subject  to 
his  debts,  in  Ihe  manner  following:  First — If  the  intestate  leave  no  issue,  one-half 
shall  descend  to  his  widow  in  absolute  title,  and  one-half  to  his  father  and  mother. 
Second — If  the  intestate  shall  leave  only  one  issue,  one-half  shall  descend  to  his  widow 
in  absolute  title,  and  one-half  to  his  issue.  Third — If  the  intestate  leave  two  or 
more  issue,  one-third  shall  descend  to  his  widow  in  absolute  title,  and  the  residue  in 
equal  shares  to  his  children  and  to  the  lawful  issue  of  any  deceased  child  by  right 
oi  representation.  Fourth — If  the  intestate  leave  no  issue  end  no  father,  one-half 
shall  descend  to  his  widow  in  absolute  title,  and  one-half  to  his  mother.  Fifth — If 
the  intestate  leave  no  issue,  and  no  mother,  one-half  shall  descend  to  his  widow  in 
absolute  title,  and  one-half  to  his  father,  and  in  case  of  the  death  of  both  father  and 
mother,  their  distributive  share  shall  descend  to  the  deceased's  brothers  and  sisters, 
in  equal  shares,  and  to  their  lawful  iasue  by  right  of  representation.  Sixth — If  the 
intestate  leave  no  widow,  his  estate  shall  descend  to  his  children  in  equal  shares,  and 
to  the  lawful  issue  of  any  deceased  child  by  right  of  representation.  Seventh — If  the 
intestate  leave  no  issue,  and  no  widow,  all  his  estate  shall  descend  to  his  parents,  and 
in  case  of  the  death  of  either,  then  to  the  surviving  j)arent,  and  in  case  of  the  death 
of  both,  in  equal  shares  to  his  brothers  and  sisters,  and  to  the  lawful  issue  of  any 
deceased  brother  or  sister  by  right  of  representation.  Eighth — If  the  intestate  leave 
no  issue,  nor  widow,  and  no  father,  motlier,  brother,  or  sister,  his  estate  shall  descend 
to  his  next  of  kin  in  equal  degree;  excepting  when  there  are  two  or  more  collateral 
kindred  in  equal  degree,  but  claiming  through  different  ancestors,  those  who  claim 
through  the  nearest  ancestor  shall  be  preferred;  Provided,  however y  Ninth — If  any 
person  shall  die,  leaving  several  children,  or  leaving  one  child,  and  the  issue  of  one  or 
more  other  children,  and  any  such  surviving  child  shall  die  underage,  and  not  having 
been  married,  all  the  estate  that  came  to  the  deceased,  by  inheritance  from  such  de- 
ceased parent,  shall  descend  in  equal  shares  to  the  other  children  of  the  same  parent 
and  to  the  issue  of  any  such  other  children  who  shall  have  died,  by  right  of  repre- 
sentation. Tenth — If  at  the  death  of  such  child  who  shall  die  under  age,  and  not 
having  been  married,  all  the  other  children  of  his  said  parent  shall  also  be  dead,, 
and  any  of  them  shall  have  left  issue,  the  estate  that  came  to  said  child  by  inherit- 
ance from  his  said  parent  shall  descend  to  all  the  issue  of  other  children  of  the  same 
parent;  and  if  all  the  said  issue  are  in  the  same  degree  of  kindred  to  the  ^id  child, 
they  shall  share  the  said  estate  equally ;  otherwise  they  shall  take  according  to  the 
right  of  representation.  Eleventh — If  the  intestate  shall  leave  a  widow  and  no  kin- 
dred, his  estate  shall  descend  to  such  widow.  Tioelfth — If  the  intestate  shall  leave 
no  widow  nor  kindred, his  estate  shall  escheat  to  the  state  of  Nebraska;  Provided 
further,  That  the  homestead,  if  any,  left  by  the  intestate  shall  descend  as  fol- 
lows: The  homestead  shall  be  appraised  by  the  county  treasurer  and  county 
clerk  and  one  freeholder  to  be  appointed  by  the  judge  of  the  county  court,  all  to  be 
residents  of  the  county  in  which  the  homestead  is  situate.  The  judge  of  the  county 
court  shall,  within  sixty  days  after  he  has  been  notified  in  writing,  by  any  person,. 
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of  the  death  of  the  deceased^  and  that  the  intestate  leaves  a  homestead,  or  if  the 
judge  of  the  county  court  shall  ascertain  said  facts  from  any  other  source,  shall  ap- 
point such  appraiser,  and  notify  the  county  treasurer  and  county  clerk  and  the  ap- 
praiser appointed  by  said  judge  of  the  county  court,  in  writing,  to  meet  on  a  day 
fixed  by  said  judge,  within  thirty  days  from  the  notice  to  meet  at  his  office.  The 
said  appraisers  shall  then  proceed  at  once  to  appraise  the  homestead  of  the  deceased 
at  its  cash  value,  which  appraisement  shall  be  made  and  returned  in  writing,  under 
oath,  by  said  appraisers,  and  shall  be  made  a  part  of  the  records  of  said  court.  In 
case  that  any  of  the  said  appraisers  shall  fail  to  meet,  the  said  court  shall  appoint 
other  freeholders  in  their  place,  who  shall  proceed  and  appraise  said  homestead  under 
this  provision,  and  .any  vacancy  at  any  time  shall  be  filled  in  the  same  way.  The 
judge  of  the  county  courtshall  thereupon  deduct  from  said  appraisement  the  amount 
of  incumbrance,  if  any,  upon  said  homestead,  and  if  the  residue  does  not  exceed  the 
sum  of  one  thousand  (1,000)  dollars,  said  homestead  shall  descend  to  the  widoW 
ID  absolute  title,  subject  to  the  incumbranoe  on  the  same,  if  any;  in  case' there  is  a 
reidne  after  deducting  the  amount  of  the  incumbrance,  if  any,  and  the  one  thousand 
dollars,  it  shall  descend  as  provided  in  this  act.  And  it  is  further  provided  that 
the  widow  shall  have  the  option  to  retain  the  homestead,  subject  to  the  incumbrance, 
if  any,  by  paying  such  share  or  shares  as  descend  to  other  heirs  within  six  months 
from  her  election  to  retain  the  homestead,  which  shall  be  within  sixty  days  after  the 
return  of  the  appraisal;  and  in  case  she  does  not  so  elect,  the  property  shall  be  sold 
by  the  said  appraisers  at  public  sale,  for  cash,  subject  to  the  incumbrance,  if  any, 
after  giving  notice  by  publication  four  consecutive  weeks  in  some  newspaper  pub* 
lished  in  said  county,  which  noticc'shall  contain  a  description  of  the  homestead  and 
the  place  and  terms  of  sale,  which  sale  shall  be  conducted  in  the  same  manner  as  a 
sheriff's  sale  of  real  estate  on  execution.  Said  appraisers  shall  make  a  full  return 
of  all  their  doing)}  in  and  about  the  sale,  including  the  notice  to  sell,  under  oath, 
to  the  county  judge,  who  shall  certify  all  of  said  papers  to  the  district  court  of  said 
county  on  or  before  the  first  day  of  the  next  term  thereof,  and  said  district  court 
shall  confirm  or  disaffirm  said  sale,  as  in  cases  of  sale  of  real  estate  by  order  of  said 
oourt.  And  in  case  the  sale  is  disaffirmed,  said  court  shall  order  another  sale.  In 
case  said  sale  is  affirmed,  the  said  district  court  shall  order  said  appraisers  to  execute 
a  deed  of  conveyance  to  the  purchaser  and  deliver. the  same  to  the  clerk  of  said 
court,  who  shall  deliver  the  same,  together  with  a  certified  copy  of  the  proceedings 
ID  said  district  court,  to  the  judge  of  the  county  court,  and  take  his  receipt  for  the 
same.  The  said  county  coui*t  shall  at  once  notify  the  purchaser  that  he  holds  said 
deed  for  delivery  to  said  purchaser,  upon  the  payment  of  the  purchase  money  for 
said  real  estate  to  said  county  judge  by  said  purchaser;  and  in  case  said  purchaser 
shall  fail  or  Detect  to  pay  said  purchase  money,  as  above  provided,  within  thirty 
days  from  and  after  he  has  been  notified  that  said  county  court  holds  said  deed,  said 
purchaser  shall  pay  all  the  costs  of  said  sale  and  confirmation,  including  the  ex- 
pense of  an  attorney's  fee  expended  in  the  sale  and  confirmation  of  said  sale,  which 
can  be  collected  by  any  one  to  whom  said  fees  are  to  be  paid,  or  by  any  one  who  has 
paid  the  same  or  any  part  thereof..  When  said  purchase  money  has  been  paid  to 
the  said  judge  of  the  county  court,  as  above  provided,  he  shall  at  once  proceed  to 
distribute  the  same  as  follows:  The  first  one  thousand  dollars  shall  be  paid  to  the 
widow,  the  residue  as  other  personal  property.  Said  appraisers  shall  receive  the 
same  fees  as  jurors,  and  shall  be  paid  out  of  said  estate.  The  widow's  share  cannot 
be  affected  by  any  will  of  her  husband  unless  she  consents  thereto  in  writing  within 
thirty  days  after  his  will  has  been  left  with  the  county  judge  for  probate,  and  she 
advised  of  its  contents  by  a  certified  copy  of  the  will  duly  served  on  her  by  personal 
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service,  and  her  consent,  as  aforesaid,  filed  with  the  coanty  jadge,  who  shall  make  it 
a  part  of  the  record.  The  same  share  of  the  real  estate  of  the  deceased  wife,  a» 
provided  in  this  act,  shall  be  set  apart  to  the  surviving  husband.  All  provisions 
made  in  this  act  in  regard  to  the  widow  of  a  deceased  husband  shall  be  applicable 
to  the  surviving  husband  of  the  deceased  wife.  The  widow  of  any  deceased  persoo 
shall  be  entitled  to  her  distributive  share  of  all  the  lands  whereof  her  husband  was 
seized  of  all  estate  of  inheritance  at  any  time  during  the  marriage,  unless  she  joins 
in  a  deed  of  conveyance  with  her  husband,  or  is  otherwise  lawfully  barred ;  Pro^ 
videdf  however.  If  the  wife  is  insane  she  may  be  barred  of  her  dower  and  interest 
in  her  husband's  real  estate  at  any  time  during  the  life  of  the  husband,  by  deed  of 
her  lawfully  appointed  guardian ;  Provided,  That  the  widower  of  any  deceased 
person  shall  be  entitled  to  his  distributive  share,  equal  to  that  received  by  the 
widow,  of  all  the  lands  whereof  his  wife  was  seized  of  all  estate  of  inheritance  at 
any  time  during  the  marriage,  unlesss  he  joins  in  a  deed  of  conveyance  with  his 
wife  or  is  otherwise  lawfully  barred.  The  estate  of  dower  and  curtesy  are  hereby 
abolished. 

Wife  owning  real  estate  dnring  her  lifetime  leased  the  same  for  a  term  of  years.  After  her 
death  a  creditor  of  hnsband  obtained  judgment  and  sold  husband's  interest  in  said  estate.  Held^ 
that  the  creditor  only  took  the  interest  the  husband  bad  in  the  premises,  and  could  not  obtain  pos- 
session of  the  premises  until  the  expiration  of  the  lease.  8,  527.  A  mere  dower  interest  is  not 
sufficient  to  authorize  the  person  entitled  thereto  to  partition.  20, 182  (29  N.  W.,299).  See  5. 
206  ;  13,  285  (13  N.  W.,  401);  26,  68  (41  N.  W.,  1065);  28,380  (44  N.  W.,466). 

Sees.  1125  to  1135  formed  sees.  31  to  41,  ch.  14,  B.  S.  1866,  p.  62. 

1125.  Every  illegitimate  child  shall  be  considered  as  an  heir  of  the  person 
who  shall^  in  writing,  signed  in  the  presence  of  a  competent  witness,  have  acknowl- 
edged himself  to  be  the  father  of  such  child,  and  shall  in  all  cases  be  considered  a» 
an  heir  of  his  mother,  and  shall  inherit  his  or  her  estate  in  whole  or  in  part  as  the 
ease  may  be,  in  the  same  manner  as  if  he  had  been  born  in  lawful  wedlock ;  but  he 
shall  not  be  allowed  to  claim,  as  representing  his  father  or  mother,  any  part  of  the 
estate  of  his  or  her  kindred,  either  lineal  or  collateral,  unless,  before  his  death,  his 
parents  shall  have  intermarried  and  had  other  children,  and  his  father,  after  such 
marriage,  shall  have  acknowledged  him,  as  aforesaid,  or  adopted  him  into  his 
fiimily,  in  which  case  such  child  and  all  legitimate  children  shall  be  considered  as 
brothers  and  sisters,  and  on  the  death  of  either  of  them  intestate,  and  without  issue^ 
the  other  shall  inherit  his  estate,  and  he  theirs,  as  hereinbefore  provided,  in  like 
manner  as  if  all  the  children  had  been  legitimate,  saving  to  the  father  and  mother 
respectively  their  rights  in  the  estate  of  all  the  said  children  as  provided  hereinbe- 
fore, in  like  manner  as  if  all  had  been  legitimate. 

1126.  If  any  illegitimate  child  shall  die  intestate,  without  lawful  issue,  his 
estate  shall  descend  to  his  mother,  or,  in  case  of  her  decease,  to  her  heirs  at  law. 

1127.  The  degrees  of  kindred  shall  be  computed  according  to  the  rule  of 
the  civil  law;  and  kindred  of  the  half  blood  shall  inherit  equally  with  those  of  the 
whole  blood,  in  the  same  degree,  unless  the  inheritance  came  to  the  intestate  by 
descent,  devise,  or  gift  of  some  one  of  his  ancestors,  in  which  case  all  those  who  are 
not  of  the  blood  of  such  ancestor  shall  be  excluded  from  such  inheritance. 

1128.  Any  estate,  real  or  personal,  that  may  have  been  given  by  the  intestate 
in  his  lifetime,  as  an  advancement  to  any  child  or  other  lineal  descendant,  shall 
be  considered  as  a  part  of  the  estate  of  the  intestate,  so  fax*  as  it  regards  the  division 
and  distribution  thereof  among  bis  issue,  and  shall  be  taken  by  such  child  or  other 
descendant  towards  his  share  of  the  estate  of  the  iptestate. 

1 129.  If  the  amount  of  such  advancement  shall  exceed  the  share  of  the  heir 
80  advanced,  he  shall  be  excluded  from  any  further  portion  in  the  division  and  dis- 
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tribution  of  the  estate^  but  he  shall  not  be  required  to  refund  any  part  of  such  ad- 
vancement; and  if  the  amount  so  received  shall  be  less  than  his  share^  he  shall  be 
entitled  to  as  much  more  as  will  give  him  his  full  share  of  the  estate  of  the  deceased. 

1130.  If  such  advancement  be  made  in  real  estate,  the  value  thereof  shall, 
for  the  purposes  mentioned  in  the  preceding  section,  be  considered-a  part  of  the  real 
estate  to  be  divided;  and,  if  it  be  in  personal  estate,  it  shall  be  considered  a  part  of 
the  personal  estate;  and  if  in  either  case  it  shall  exceed  the  share  of  real  and  per- 
sonal estate,  respectively,  that  would  have  come  to  the  heir  so  advanced,  he  shall  not 
refund  any  part  of  it,  but  shall  receive  so  much  less  out  of  the  other  part  of  the 
estate  as  will  make  his  whole  share  equal  to  those  of  the  other  heirs  who  are  in  the 
same  d^ree  with  him. 

1131.  All  gifts  and  grants  shall  be  deemed  to  have  been  made  in  advance- 
ment,  if  they  are  expi^essed  in  the  gift  or  grant  to  be  so  made,  or  if  charged  in 
writing  by  the  intestate  as  an  advancement,  or  acknowledged  in  writing  as  such  by 
the  child  or  other  descendant. 

1132.  If  the  value  of  the  estate  so  advanced  shall  be  expressed  in  the  convey- 
ance, or  in  the  charge  thereof  made  by  the  intestate,  or  in  the  acknowledgment  of 
the  party  receiving  it,  it  shall  be  considered  as  of  that  value  in  the  division  and  dis- 
tribution of  the  estate;  otherwise  it  shall  be  estimated  according  to  its  value  when 
given,  as  nearly  as  the  same  can  be  ascertained. 

1133.  If  any  child  or  lineal  descendant  so  advanced  shall  die  before  the  in- 
testate, bearine  issue,  the  advancement  shall  be  taken  into  consideration  in  the 
division  and  distribution  of  the  estate,  and  the  amount  thereof  shall  be  allowed 
accordingly  by  the  representatives  of  the  heirs  so  advanced,  in  like  manner  as  if  the 
advancement  had  been  made  directly  to  them. 

1134.  Nothing  in  this  chapter  shall  affect  the  title  of  a  husband  as  tenant  by 
the  curtesy,  nor  that  of  a  widow  as  tenant  in  dower;  nor  shall  the  same  affect 
any  limitation  of  any  estate  by  deed  or  will. 

1135.  Inheritance  or  succession  by  right  of  representation  takes  place 
when  the  descendants  of  any  deceased  heir  take  the  same  share  or  right  in  the  estate 
of  another  person  that  their  parents  would  have  taken  if  living,  FosthumoUB 
children  are  considered  as  living  at  the  death  of  their  parents. 

BAIaE  OF  LANDS  FOR  THE  PAYMENT  OF  DEBTS  BY   EXECUTORS,   ADMINISTRATORS, 

AND  GUARDIANS. 

Sees.  1136  to  1172  formed  sees.  67  to  104,  ch.  14,  R.  S.  1866.    (Sec  7  omitted  in  nambering. ) 

1136.  When  the  personal  estate  of  any  deceased  person,  in  the  hands  of  his 
executors  or  administrators,  shall  be  iusuGBcient  to  pay  all  his  debts,  with  the 
charges  of  administering  his  estate,  such  ezecutors  or  administrators  may  SOU 
his  real  estate  for  that  purpose,  upon  obtaining  a  license  therefor,  and  proceeding 
therein  in  the  manner  hereinafter  provided. 

1137.  In  order  to  obtain  such  license,  the  ezecutor  or  administrator  shall 
present  a  petition  to  the  district  court  of  the  county  in  which  he  was  appointed, 
setting  forth  the  amount  of  personal  real  estate  that  has  come  to  his  hands,  and 
how  much  thereof,  if  any,  remains  undisposed  of;  the  debts  outstanding  against 
the  deceased,  so  far  as  the  same  can  be  ascertained;  a  description  of  all  real  estate 
of  which  the  testator  or  intestate  died  seized ;  and  the  condition  and  value  of  the 
respective  portions  or  lots ;  which  petition  shall  be  verified  by  the  oath  of  the  party 
presenting  the  same. 

Amended  1867,  p.  114  ;  1887,  p.  384.  ' 

1138.  If  it  shall  appear  by  such  petition  that  there  is  not  sufficient  personal 
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estate  in  the  hands  of  the  executor  or  administrator  to  pay  the  debts  outstanding 
against  the  deceased,  and  the  expenses  of  administration,  and  that  it  is  necessary  to 
sell  the  whole  or  some  portion  of  the  real  estate  for  the  payment  of  such  debts,  the 
judge  of  the  district  court  shall  thereupon  make  an  order,  directing  all  persons  in- 
terested in  the  estate  to  appear  before  him  at  a  time  and  place  therein  to  be  specified, 
not  less  than  six  weeks  and  not  more  than  ten  weeks  from  the  time  of  making 
such  order,  to  show  cause  why  a  license  should  not  be  granted  to  the  executor  or 
administrator  applying  therefor,  to  sell  so  much  of  the  real  estate  of  the  deceased 
as  shall  be  necessary  to  pay  such  debts. 

1139.  A  copy  of  such  order  to  show  cause  shall  be  personally  served  oa 
all  persons  interested  in  the.  estate,  at  least  fourteen  days  before  the  time  appointed 
for  hearing'the  petition,  or  shall  be  published  four  successive  weeks  in  such  news- 
paper as  the  court  shall  order ;  Provided,  however^  If  all  persons  interested  in  the 
estate  shall  signify  in  writing  their  assent  to  such  sale,  the  notice  may  be  dispensed 
with. 

.  1140;  The  judge  of  the  district  court,  at  the  time  and  place  appointed  in  such 
order,  or  at  such  other  time  as  the  hearing  shall  be  adjourned  to,  upon  proof  of 
the  due  service  or  publication  of  a  copy  of  the  order,  or  upon  filing  the  consent,  in 
writing,  to  such  sale,  of  all  persons  interested,  shall  proceed  to  the  hearing  of  such 
petition,  and  if  such  consent  be  not  filed,  shall  hear  and  examine  the  allegations 
and  proofs  of  the  petitioner,  and  of  all  persons  interested  in  the  estate,  who  shall 
think  proper  to  oppose  the  application. 

1141.  The  executor  or  administrator  may  be  examined  on  oath,  and  witnesses 
may  be  produced  and  examined  by  either  party,  and  process  to  compel  their 
attendance  and  testimony  may  be  issued  by  the  district  judge  in  the  same  manner 
and  with  the  like  effect  as  in  other  cases. 

1142.  If  it  shall  appear  to  the  court  that  it  is  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  of  such  part,  the  residue  of  the  estate,  or  some 
specific  part  or  piece  thereof,  would  be  greatly  injured,  said  court  may  authorize  the 
sale  of  the  whole  estate,  or  such  part  thereof  as  may  be  judged  necesary,  and  most 
for  the  interest  of  all  concerned. 

1143.  When  the  ezecutor  or  administrator  is  authorized  to  sell  more  than  is 
necessary  for  the  payment  of  debts,  he  shall,  before  the  sale,  give  bond  to  the 
judge  of  the  district  court,  with  sufficient  sureties,  to  account  for  all  the  proceeds  of 
the  sale  that  shall  remain  after  the  payment  of  the  debts  and  charges,  and  to  dis- 
pose of  the  same  according  to  the  law ;  and  in  all  cases  where  license  is  granted  for 

'  the  sale  of  real  estate  the  judge  of  the  district  court  may  require  a  further  bond 
from  the  executor  or  administrator,  wh^n  he  shall  deem  it  necessary. 
In  aU  cases  bond  mast  be  given.     18,  297  (25  N. W. ,  86). 

1144.  The  proceeds  of  any  real  estate  sold  for  the  payment  of  debts,  and 
charges  of  administration,  as  provided  in  this  subdivision,  shall  be  deemed  assets  in 
the  hands  of  the  executor  or  administrator,  in  like  manner  as  if  the  same  had  been 
originally  part  of  the  goods  and  chattels  of  the  deceased,  and  the  ezecutor  and 
administrator,  and  the  sureties  in  his  administration  bond,  shall  be  accountable 
and  chargeable  therefor. 

1145.  No  license  to  sell  real  estate  shall  be  granted,  if  any  of  the  persons 
interested  in  the  estate  shall  give  bond  to  the  judge  of  the  district  court,  in 
such  sum  and  with  such  sureties  as  he  shall  direct  and  approve,  with  condition  to 
pay  all  the  debts  and  the  ex])enses  of  administration  so  far  as  the  goods  and 
chattels,  rights  and  credits  of  the  deceased  shall  be  insufficient  therefor,  within  such 
time  as  the  judge  of  the  court  shall  direct. 
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1146.  The  bond  mentioned  in  the  preceding  section  shall  be  for  the  security, 
and  may  be  prosecuted  for  the  benefit  of  the  creditors,  as  well  as  the  executor  or 
administrator. 

1147.  If  the  judge  of  the  district  court  shall  be  satisfied  after  a  full  hearing 
upon  the  petition,  and  an  examination  of  the  proofs  and  allegations  of  the  parties 
interested,  that  a  sale  of  the  whole  or  some  portion  of  the  real  estate  is  necessary 
for  the  payment  of  valid  claims  against  the  deceased,  and  chaises  of  administration, 
or  if  such  sale  be  assented  to  by  all  persons  interested,  he  shall  thereupon  make  an 
order  of  sale,  authorizing  the  executor  or  administrator  to  sell  the  whole,  or  so 
mach  and  such  part  of  the  real  estate  described  in  the  petition  as  he  shall  judge 
necessary  or  beneficial. 

1148.  The  order  shall  specify  the  lands  to  be  sold,  and  the  judge  of  the 
district  court  may  therein  direct  the  order  in  which  several  tracts,  lots,  or  parcels 
shall  be  sold;  and  if  it  appear  that  any  part  of  such  real  estate  has  been  devised, 
and  not  charged  in  such  devise  with  the  payment  of  debts,  the  district  iudge  shall 
order  that  part  descended  to  heirs  to  be  sold  before  that  so  devised ;  and  if  it  appear 
that  any  lands  devised  or  descended  have  been  sold  by  the  heirs  or  devisees,  then 
ilie  lands  in  their  hands  remaining  unsold  shall  be  ordered  to  be  first  sold. 

1149.  Upon  the  making  of  such  order,  and  the  filing  with  the  judge  of  the 
-district  court  of  such  bond  as  is  required  by  the  provisions  of  this  subdivision,  a 
certified  copy  of  the  order  of  sale  shall  be  delivered  by  the  judge  to  the  ezecutor 
or  administrator,  who  shall  thereupon  be  authorized  to  sell  the  real  estate  as  therein 
•directed,  within  one  year  after  the  making  of  the  order,  but  not  after  that  period. 

1150.  License  to  sell  real  estate,  as  provided  in  this  subdivision,  may  extend 
to  the  reversion  of  the  dower  of  the  widow  of  a  deceased  person ;  and  if  such  re- 
version be  not  sold  with  the  other  real  estate,  it  may  be  sold  after  the  expiration  of 
the  widow's  term. 

1151.  When  a  sale  is  ordered,  notice  of  the  time  and  place  of  holding  the 
«ame  shall  be  posted  up  in  three  of  the  most  public  places  in  the  county  in  which 
the  land  is  situated,  and  shall  be  published  in  a  newspaper  if  there  be  one  printed 
in  the  same'county,  and  if  there  he  none,  then  in  such  paper  as  the  court  may  direct, 
iV>r  three  weeks  successively  next  before  such  sale,  in  which  notice  the  lands  and  tene- 
anents  to  be  sold  shall  be  described  with  common  certainty. 

1162.  Such  sale  shall  be  in  the  county  where  the  lands  are  situated,  at  public 
vendue,  lietween  the  hours  of  nine  in  the  morning  and  the  setting  of  the  sun  the 
«ame  day,  and  said  sale  shall  be  held  open  for  one  hour  within  said  specified  time, 
'fdiicli  hour  shall  be  stated  in  the  notice  of  sale  provided  for  in  the  preceding  section. 

1153.  The  executor  or  administrator  making  the  sale  and  the  euardian  of 
any  minor  heir  of  the  deceased  shall  not  directly  or  indirectly  purchase,  or  be 
interested  in  the  purchase  of  any  part  of  the  real  estate  so  sold ;  and  all  sales 
made  contrary  to  the  provisions  of  this  section  shall  be  void ;  but  this  section  shall 
not  prohibit  any  such  purchase  by  a  guardian  for  the  benefit  of  his  ward. 

1154.  On  such  sale,  the  executor  or  administrator  may  give  such  length  of 
eredit,  not  exceeding  three  years,  and  for  not  more  than  three-fourths  of  the  pur- 
chase money,  as  shall  seem  best  calculated  to  produce  the  highest  price,  and  shall 
have  been  directed  or  shall  be  approved  by  the  judge  of  the  district  court,  and  shall 
secure  the  moneys  for  which  credit  is  given,  by  a  bond  of  the  purchaser  and  by  a 
mortgage  of  the  premises  sold. 

1155.  The  executor  or  administrator  making  any  sale  shall  immediately  make 
a  return  of  his  proceedings  upon  the  order  of  sale  in  pursuance  of  which  it  is  made, 
to  the  judge  of  the  district  court  granting  the  same,  who  shall  examine  the  pro- 
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ceedings,  and  may  also  examine  such  executor,  or  administrator,  or  any  other  person 
on  oath,  touching  the  same;  and  if  he  shall  be  of  opinion  that  the  proceedingcr^ 
were  unfair  or  that  the  sum  bid  is  disproportionate  to  the  yalue,  and  that  a  sum 
exceeding  such  bid  at  least  ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale^ 
may  be  obtained,  he  shall  vacate  such  sale,  and  direct  another  to  be  had,  of  which, 
notice  shall  be  given;  and  the  sale  shall  be  in  all  respects  as  if  no  previous  sale  had 
taken  place. 

1166.  If  it  shall  appear  to  the  district  judge  that  the  salo  was  l^ally  tnade^ 
and  fairly  conducted,  and  that  the  sum  bid  was  not  disproportionate  to  the  valuer 
of  the  property  sold,  or  if  disproportionate,  that  a  greater  sum  than  above  specified 
cannot  be  obtained,  he  shall  make  an  order  conflnning  such  sale,  and  directing^ 
conveyances  to  be  executed. 

Coart  should  oonfirm  sale.     19,  492  (26  N.  W.,  385). 

1157.  Every  executor  or  administrator  authorized  to  sell  real  estate,  as  pro- 
vided in  this  subdivision,  shall,  before  making  such  sale,  take  and  subscribe  an^ 
oath  before  the  judge  of  the  district  court,  or  some  other  officer  authorized  to  ad- 
minister oaths,  that  in  disposing  of  the  real  estate  which  he  is  licensed  to  sell  he  will 
exert  his  best  endeavors  to  dispose  of  the  same' in  such  manner  as  will  be  most  for 
the  advantage  of  all  persons  interested,  which  oath  shall  be  filed  with  the  judge  of 
the  district  court  before  the  confirmation  of  the  sale. 

1158.  An  affidavit  of  the  executor  or  administrator,  or  of  some  other  person- 
having  knowledge  of  the  fact,  that  notice  of  any  such  sale  was  given  as  pro- 
vided in  this  subdivision,  being  made  before  the  judge  of  the  district  court  or  some 
other  officer  authorized  to  administer  oaths,  and  filed  and  recorded  in  the  district 
court,  t(^ether  with  a  copy  of  the  notice,  shall  be  admitted  as  evidence  of  the 
time,  place,  and  manner  of  giving  the  notice. 

1159.  If,  at  the  time  appointed  for  any  such  sale,  the  executor  or  adminis* 
trator  shall  deem  it  for  the  interest  of  all  persons  concerned  therein  that  the  sale 
shall  be  postponed,  he  may  adjourn  the  same  from  time  to  time,  not  exceeding, 
in  all,  three  months. 

1160.  In  case  of  such  adjournment,  notice  thereof  shall  be  given  by  a 
public  declaration  at  the  time  and  place  first  appointed  for  the  sale,  and  if  the  ad- 
journment shall  be  more  than  one  day,  further  notice  shall  be  given  by  posting  or 
publishing  the  same,  or  both,  as  the  time  and  circumstances  may  admit. 

1161.  When  a  testator  shall  have  given  any  legacy  by  will,  that  is  effectual  to 
pass  or  charge  real  estate,  and  his  goods  and  chattels,  rights  and  credits  shall  be 
insufficient  to  pay  such  legacy,  together  with  his  debts  and  the  charges  of  ad- 
ministration, the  executor  or  administrator,  with  the  will  annexed,  may  be  licensed 
to  sell  his  real  estate  for  that  purpose,  in  the  same  manner  and  upon  the  same 
terms  and  conditions  as  are  prescribed  in  this  subdivision,  in  the  case  of  a  sale  for 
the  payment  of  debts. 

1162.  If  a  deceased  person,  at  the  time  of  his  death,  was  possessed  of  a  con- 
tract for  the  purchase  of  land,  his  interest  in  such  land  and  under  such  con- 
tract may  be  sold,  on  the  application  of  his  executor  or  administrator,  in  the  same 
manner  as  if  he  had  died  seized  of  such  land,  and  the  same  proceedings  may  be  had 
for  that  purpose  as  are  prescribed  in  this  subdivision  in  respect  to  lands  of  which 
he  died  seized,  except  as  hereinafter  provided. 

This  does  not  apply  to  leases  of  state  school  lands.     26,  316  (41  N.  W.,  1117). 

1163.  Such  sale  shall  be  made  subject  to  all  payments  that  may  thereafter 
become  due  on  such  contracts,  and  if  there  be  any  such  payments  thereafter  to  be- 
come due,  such  sale  shall  not  be  confirmed  by  the  judge  of  the  district  court  until 


Digitized  by  CjOOQIC 


Ch.  12.  SALE  OF  LANDS  OF.  29J> 

the  purchaser  shall  execute  a  bond  to  the  executor  or  adn^inistrator  for  the  benefit 
and  ludemnity  of  the  person  entitled  to  the  interest  of  the  deceased  in  the  land  so- 
contracted  for,  in  double  the  whole  amount  of  payments  thereafter  to  become  due 
on  such  contract,  with  such  sureties  as  the  judp:e  of  the  district  court  shall  approve; 

1164.  Such  bond  shall  be  conditioned  that  such  purchaser  will  make  all 
payments  for  such  land  as  shall  become  due  after  the  date  of  such  sale,  and  will  fully 
indemnify  the  executor  or  administrator,  and  the  pei*son  so  entitled,  against  ali 
demands,  costs,  charges,  and  expenses,  by  reason  of  any  covenant  or  agreement  con* 
tained  in  such  contract;  but  if  there  be  no  payment  thereafter  to  become  due  on 
such  contract,  no  bond  shall  be  required  of  the  purchaser. 

1165.  Upon  the  confirmation, of  such  sale,  the  executor  or  administrator  shall 
execute  to  the  purchaser  an  assignment  of  such  contract,  whici)  assignment 
shall  vest  in  the  purchaser,  his  heii-s  and  assigns,  all  the  right,  interest,  and  title  ot* 
the  person  entitled  to  the  interest  of  the  deceased  in  the  land  sold  at  the  time  6f  the 
sale,  and  such  purchaser  shall  have  the  same  rights  and  remedies  against  the  vendor 
of  such  land  as  the  deceased  would  have  had  if  he  were  living. 

1166.  The  proceeds  of  every  such  sale  of  the  interest  of  the  deceased  per- 
son in  lands  under  contract,  as  hereinbefore  mentioned,  shall  be  disposed  of,  in 
all  respects,  in  the  same  manner  as  the  proceeds  of  the  sale  of  lands  of  which  the 
deceased  died  seized,  according  to  the  provisions  of  this  subdivisian. 

1167.  All  sales  and  conveyances  of  land  made  by  executors  or  administrators,, 
pursuant  to  the  provisions  of  this  subdivision,  shall  be  subject  tO  all  charges  there- 
on, by  mortgage  or  otherwise,  existing  at  the  time  of  the  death  of  the  testator  or 
intestate;  and  in  case  the  estate  of  the  deceased  shall  be  in  any  way  liable  for  the 
amount  secured  by  any  such  mortgage,  or  for  any  such  charge,  such  sale  shall  not 
be  confirmed  by  the  judge  until  the  purchaser  shall  execute  a  bond  to  the  exec- 
utor or  administrator,  as  required  in  this  subdivision  in  the  case  of  the  sale  of  a 
contract  for  the  purchase  of  lands  on  which  payments  are  to  become  due. 

1168.  When  an  executor  or  administrator  shall  be  appointed  in  any  state  or 
territory,  or  in  any  foreign  country,  on  the  estate  of  any  person  dying  out  of  this 
state,  and  no  executor  or  administrator  thereon  shall  be  appointed  in  this  state,  the 
foreign  executor  or  administrator  may  file  an  authenticated  copy  of  his  appoint- 
ment, in  the  district  court  in  any  county  in  which  there  may  be  any  real  estate  of  the 
deceased. 

See  16,  420  (20  N.  W.,  266). 

1169.  Upon  filing  such  authenticated  copy  of  his  appointment,  such  foreign 
executor  or  administrator  may  be  licensed  by  the  same  court  to  sell  real  estate 
for  the  payment  of  debts  or  legacies,  and  charges  of  administration,  in  the  same 
manner,  and  upon  the  same  terms  and  conditions,  as  are  prescribed  in  the  case  of  an 
executor,  or  administrator  appointed  in  this  state,  excepting  in  the  particulars  in 
which  a  diflTerent  provision  is  hereinafter  made. 

1170.  When  it  shall  appear  to  the  court  granting  the  license  that  such  foreign 
executor  or  administrator  is  bound  by  suflBcient  surety  or  sureties,  in  the  state  or 
country  in  which  he  was  appointed,  to  account  for  the  proceeds  of  such  sale  for 
the  payment  of  debts^  or  legacies,  and  charges  of  administration,  and  a  copy  of 
such  bond,  duly  authenticated,  shall  be  filed  in  such  court,  no  further  bond  for  that 
purpose  shall  be  required  of  him  by  the  court. 

1171.  If  an  authenticated  copy  of  such  bond  shall  not  be  filed,  as  mentioned 
in  the  preceding  section,  such  foreign  executor  or  administrator,  before  making 
such  sale,  shall  give  bond,  with  sufficient  sureties,  to  the  judge  of  the  district  court^ 
with  condition  to  account  ibr  and  dispose  of  the  proceeds  of  such  sale  for  the  pay- 
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<nent  of  the  debts  or  legacies  of  the  deceased,  and  the  charges  of  adtninistratioiiy 
according  to  the  law  of  the  state  or  country  in  which  he  was  appointed. 

1172.  Whensach  foreign  executor  or  administrator  is  licensed  to  sell  more 
than  is  necessary  for  the  payment  of  debts,  legacies,  and  charges  of  administra- 
tion, as  before  provided  for  in  this  subdivision,  he  shall,  before  making  the  sale, 
^ive  bond  with  sufficient  sureties  to  the  judge  of  the  district  court,  with  condition 
to  account  to  him  for  all  proceeds  of  the  sale  that  shall  remain  after  payment  of  the 
«aid  debts,  legacies,  and  charges,  and  to  dispose  of  the  same  according  to  law. 

Sees.  1173  to  1378  formed  sees.  114  to  336,  ch.  14,  R.  S.  1866,  p.  79  (16  sec  repealed). 

1173.  In  all  cases  of  sale  by  an  executor,  administrator,  or  guardian  of  part 
or  the  whole  of  the  real  estate  of  his  testator,  intestate,  or  ward,  under  a  license 
granted  by  any  district  court,  by  virtue  of  the  provisions  of  this  subdivision,  whether 
such  executor,  administrator,  or  guai'dian  was  appointed  in  this  state  or  elsewhere, 
the  surplus  of  the  proceeds  of  the  sale  remaining  on  the  final  settlement  of  the 
accounts  shall  be  considered  as  real  estate  and  disposed  of  among  the  persons,  and 
in  the  same  proportion,  as  the  real  estate  would  have  been  by  the  laws  of  this  state 
if  it  had  not  been  sold. 

1174.  Every  guardian,  whether  appointed  in  this  state  or  elsewhere,  when 
licensed  to  sell  real  estate,  as  provided  in  this  subdivision,  shall,  before  making  such 
:sale,  take  and  subscribe  an  oath  like  that  required  in  the  same  case  of  an  executor 
or  administrator;  and  notice  shall  be  given  and  the  proceedings  shall  be  conducted 
in  the  like  manner  as  is  prescribed  in  the  case  of  an  executor  or  administrator,  and 
the  evidence  of  giving  such  notice  may  be  perpetuated  in  the  same  manner. 

1175.  If  any  person  shall  appear  and  object  to  the  eranting  of  any  license 
prayed  for  under  the  provisions  of  this  subdivision  by  the  executor,  administrator, 
or  guardian,  and  if  it  shall  appear  to  the  court  that  either  the  petition  or  objection 
thereto  is  unreasonable,  the  court  may,  in  its  discretion,  award  costs  to  the  party 
prevailing,  and  may  enforce  the  payment  thereof. 

1176.  No  action  for  the  recovery  of  any  estate  sold  by  an  executor  or  admin- 
istrator, under  the  provisions  of  this  subdivision,  shall  be  maintained  by  any  heir 
or  other  person  claiming  under  the  deceased  testator  or  intestate,  unless  it  be  com- 
menced within  five  years  next  after  the  sale,  and  no  action  for  any  estate  sold  in 
like  manner  by  a  guardian  shall  be  maintained  by  the  ward,  or  by  any  person  claim- 
ing under  him,  unless  it  be  commenced  within  five  years  next  after  the  termination 
of  the  guardianship,  except  as  hereinafter  provided. 

1177.  The  preceding  section  shall  not  apply  to  persons  out  of  this  state,  nor 
to  minors  or  others  under  any  legal  disability  to  sell  at  the  time  the  right  of  action 
shall  first  accrue ;  but  all  such  persons  may  commence  such  action  at  any  time  within 
five  years  after  the  removal  of  the  disability  or  their  return  to  this  state. 

1178.  In  the  case  of  any  action  relating  to  any  estate  sold  by  an  executor,  ad- 
ministrator, or  guardian,  in  which  an  heir  or  person  claiming  under  him  shall  con- 
test the  validity  of  the  sale,  it  shall  not  be  avoided  on  account  of  any  irregularity 
in  the  proceedings,  provided  it  shall  appear:  First — That  the  executor,  adminis- 
trator, or  guardian  was  licensed  to  make  the  sale  by  the  district  court  having  juris- 
diction. Second — ^That  he  gave  a  bond,  which  was  approved  by  the  judge  of  the 
-district  court,  in  case  a  bond  was  required  upon  granting  a  license.  Third — That 
he  took  the  oatli  prescribed  in  this  subdivision.  Fourth — That  he  gave  notice  of 
the  time  and  place  of  the  sale,  as  in  this  subdivision  prescribed;  and,  Fifth — That 
the  premises  were  sold  accordingly,  and  the  sale  confirmed  by  the  court,  and  that 
they  are  held  by  one  who  purchased  them  in  good  faith. 

Failure  to  appoint  a  gaardinn  ad  litan  is  not  available  as  an  objection.     18,  298  (25  N.  W.,  86). 
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1179.  If  there  shall  be  any  neglect  or  misconduct  in  the  proceedings  of  the 
executor,  administrator,  or  guardian,  in  relation  to  such  sale,  by  which  any  person 
interested  in  the  estate  shall  suffer  damages,  such  aggrieved  party  may  recover  the- 
same  in  a  suit  on  the  bond,  or  otherwise,  as  the  case  may  require. 

1180.  If  the  validity  of  a  sale  made  by  an  executor,  administrator,  or  guardian 
8ball  be  drawn  in  question  by  any  person  claiming  adversely  to  the  title  of  the 
deceased  testator  or  intestate,  or  of  the  ward,  or  claiming  under  any  title  that  is  not 
derived  from  or  through  the  deceased  person  or  the  ward,  the  sale  shall  not  be 
held  void  on  account  of  any  irregularity  of  the  proceedings,  provided  it  shall 
appear  that  the  executor,  administrator,  or  guardian  was  licensed  to  make  the  sale 
by  a  district  court  having  jurisdiction,  and  that  he  did  accordingly  execute  and 
acknowledge,  in  legal  form,  a  deed  for  the  conveyance  of  the  premises. 

1181.  Any  executor,  administrator,  or  guardian  who  shall  fraudulently  sell 
any  real  estate  of  his  testator,  intestate,  or  ward,  contrary  to  the  provisions  of  thi» 
subdivision,  shall  be  liable  in  double  the  value  of  the  land  sold,  as  damages,  to  be 
recovered  in  a  civil  action  by  the  person  having  an  estate  of  inheritance  therein. 

WILLS. 

1182.  Every  person  of  full  age  and  sound  mind,  being  seized  in  his  owi> 
right  of  any  lands,  or  any  right  thereto,  or  entitled  to  any  interest  therein  descend- 
able to  his  heirs,  may  devise  and  dispose  of  the  same  by  his  last  will  and  testa- 
ment in  writing;  and  all  such  estates  not  disposed  of  by  will  shall  descend  as  the 
estate  of  an  intestate,  being  chargeable  in  both  cases  ^ith  the  payment  of  all  debts; 
and  any  married  woman  may  devise  and  dispose  of  any  real  or  personal  property 
held  by  her,  or  to  which  she  is  entitled  in  her  own  right,  by  her  last  will  and  testa- 
ment, in  writing,  and  may  alter  or  revoke  the  same  in  like  manner  that  a  person 
under  no  disability  may  do,  and  subject  to  the  same  restrictions. 

ProTiso  reqairiog  consent  of  hnsband  omitted  1881,  p.  233. 

1183.  Every  devise  of  land,  in  any  will  hereafter  made,  shall  be  construed 
to  convey  all  the  estate  of  the  devisor  therein,  which  he  could  lawfully  devise,  un- 
less it  shall  clearly  appear,  by  the  will,  that  the  devisor  intended  to  convey  a  less 
estate. 

Intention  of  testator  governs.  Will  oonstrned,  and  held  that  under  it  hnsband  took  no  estate 
by  cnrte»y.  24,  216  (38  N.  W.,  854).  Words  of  inheritance  are  not  necessary  as  at  the  common^ 
law.     25,  321  (41  N.  W.,  186). 

1184.  Any  estate,  right,  or  interest  acquired  by  the  testator  after  the  mak- 
ing of  his  will  shall  pass  thereby  in  like  manner  as  if  possessed  at  the  time  of  mak- 
ing the  will,  if  such  shall  manifestly  appear  by  the  will  to  have  been  the  intention 
of  the  testator. 

1185.  Every  person  of  full  age  and  sound  mind  may,  by  his  last  will  and  tes- 
tament, in  writing,  bequeath  and  dispose  of /ill  his  personal  estate  remaining  at 
bis  decease,  and  all  his  rights  thereto  and  interest  therein,  and  all  such  estate  not  dis- 
posed of  by  the  will  shall  be  administered  as  intestate  estate. 

1186.  No  will  made  within  this  state,  except  such  nuncupative  wills  as  are 
mentioned  in  the  following  section,  shall  be  effectual  to  pass  any  estate,  whether 
real  or  personal,  nor  to  charge,  or  in  any  way  affect  the  same,  unless  it  be  in  writ- 
ing, and  signed  by  the  testator,  or  by  some  person  in  his  presence,  and  by  his  ex- 
press direction,  and  attested  and  subscribed  in  the  presence  of  the  testator  by  two  or 
more  competent  witnesses;  and  if  the  witnesses  are  competent  at  the  time  of  at- 
testing the  execution  of  the  will,  their  subsequent  incompetency,  from  whatever 
cause  it  may  arise,  shall  not  prevent  the  probate  and  allowance  of  the  will,  if  it  be 
otherwise  satis&ctorily  proved. 
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1187.  No  nuncupative  will  shall  be  good,  when  the  estate  thereby  be- 
queathed shall  not  exceed  the  value  of  one  hundred  and  fifty  dollars,  that  is  not 
proved  by  the  oath  of  three  witnesses,  at  least,  that  were  present  at  the  making 
thereof,  nor  unless  it  be  proved  that  the  testator,  at  the  time  of  pronouncing  the 
^arae,  did  bid  the  persons  present,  or  some  of  them,  to  bear  witness  that  such  was  his 
will,  or  to  that  effect;  nor  unless  such  nuncupative  will  was  made  at  the  time  of  the 
last  sickness  of  the  deceased,  and  in  the  place  of  his  or  her  habitation  or  dwelling,  or 
where  he  or  she  had  been  resident  for  the  space  of  ten  days  or  more  next  before  the 
making  of  such  will,  excej)t  when  such  person  was  unexpectedly  taken  sick,  being 
from  home,  and  died  before  he  or  she  returned  to  the  place  of  his  or  her  habitation. 

1 1 88.  After  six  months  shall  have  passed  after  speaking  any  testamentary  words, 
no  testimony  shall  be  received  to  prove  the  same  as  a  nuncupative  will,  unless 
the  said  words,  or  the  substance  thereof,  were  reduced  to  writing  within  six  days 
after  the  same  testamentary  words  were  spoken,  nor  shall  letters  testamentary  or 
probate  of  any  nuncupative  will  pass  the  seal  of  any  probate  court  until  four- 
teen days,  at  least,  alter  the  decease  of  the  testator  be  fully  expired  ;  nor  shall  any 
nuncupative  will  be  at  anytime  approved  and  allowed  unless  process  shall  first  have 
been  issued  to  call  in  the  widow  and  other  person  or  persons  principally  interested,  if 
resident  within  the  state,  to  the  end  that  they  may  contest  the  same  if  they  please. 
Nothing  herein  contained  shall  prevent  any  soldier,  being  in  actual  service,  nor  any 
marine,  being  on  shipboard,  from  disposing  of  his  wages,  and  other  personal  estate, 
by  nuncupative  will. 

1 1 89.  All  beneficial  devises,  legacies,  and  g^ifts  whatsoever,  made  or  given  in 
any  will,  tO  a  subscribing  witness  thereto,  shall  be  wholly  void,  unless  there  be 
two  other  competent  subscribing  witnesses'  to  the  same;  but  a  new  charge  on  the 
lands  of  the  devisor  for  the  payment  of  debts  shall  not  prevent  his  creditors  from 
being  com|>etent  witnesses  to  his  will. 

1190.  [Exception.] — But  if  such  witness,  to  whom  any  beneficial  devise 
may  have  been  made  or  given,  would  have  been  entitled  to  any  share  of  the  estate 
•of  the  testator,  in  case  the  will  was  not  established,  then  so  much  of  the  share  that 
would  have  descended  or  been  distributed  to  such  witness,  as  will  not  exceed  the 
devise  or  bequest  made  to  him  in  the  will,  shall  be  saved  to  him,  and  he  may  re- 
<x)ver  the  same  of  the  devisees  or  legatees  named  in  the  will,  in  proportion  to  and 
out  of  the  parts  devised  or  bequeathed  to  them. 

1191.  No  will,  nor  any  part  thereof,  shall  be  revoked,  unless  by  burning, 
tearing,  canceling,  or  obliterating  the  same,  with  the  intention  of  revoking  it,  by 
the  testator,  or  by  some  person  in  his  presence  and  by  his  direction ;  or  by  some 
other  will  or  codicil  in  writing,  executed  as  prescribed  in  this  chapter;  or  by  some 
other  writing  signed,  attested,  and  subscribed  in  the  manner  provided  in  this  chap- 
ter, for  the  execution  of  a  will ;  excepting  only  that  nothing  contained  in  this  section 
49hall  prevent  the  revocation  implied  l^y  law  from  subsequent  changes  in  the  condi- 
tion or  circumstances  of  the  testator. 

1192.  Any  will  in  writing,  being  enclosed  in  a  sealed  wrapper,  and  having 
endorsed  thereon  the  name  of  the  testator  and  his  place  of  residence,  and  the  day 
when  and  the  person  by  whom  it  is  delivered,  may  be  deposited  by  the  person 
making  the  same,  or  by  any  person  for  him,  with  the  probate  judge  in  the  county 
where  the  testator  lives,  and  the  probate  judge  shall  receive  and  safely  keep  such 
will,  and  give  a  certificate  of  the  deposit  thereof. 

1193.  Such  will  shall,  during  the  lifetime  of  the  testator,  be  delivered  only  to 
himself,  or  to  some  person  authorized  by  him,  by  an  order  in  writing,  duly  proved 
by  the  oath  of  a  subscribing  witness;  and  after  the  death  of  the  testator,  and  at  the 
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^rst  probate  court,  after  the  notice  thereof,  it  shall  be  publicly  opened  by  the  judge 
of  probate,  and  be  retained  by  him. 

1194.  The  judge  of  probate  shall  give  notice  of  sqch  will  being  in  his 
possession  to  the  executor  therein  appointed,  if  .there  be  one;  otherwise,  to  the 
persons  interested  in  the  provisions  of  the  same,  to  be  presented  for  probate  in  such 
court. 

1195.  Every  person  other  than  the  judge  of  probate,  having  the  custody  ol 
any  will,  shall,  within  thirty  days  after  he  has  a  knowledge  of  the  death  of  the  tes- 
tator, deliver  the  same  into  the  probate  court  which  has  jurisdiction  of  the  case, 
or  to  the  person  named  in  the  will  as  executor. 

1196.  Every  person  named  as  executor  in  any  will  shall,  within  thirty  days 
after  the  death  of  the  testator,  or  within  thirty  days  after  he  has  a  knowledge  that 
he  is  named  as  executor,  if  he  obtains  such  knowledge  after  the  death  of  the  tes- 
tator, present  such  will  to  the  probate  court,  which  has  jurisdiction  of  the  case,  unless 
the  will  shall  have  been  otherwise  deposited  with  the  judge  of  probate,  and  shall^ 
within  the  period  above  mentioned,  signify  to  the  court  his  acceptance  of  the 
trust,  or  maite  known  in  writing  to  such  court  his  refusal  to  accept  it. 

1197.  Every  person  who  shall  neglect  to  perform  any  of  the  duties  required 
in  the  last  two  preceding  sections,  without  reasonable  cause,  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  liable  to  each  and  every  person  interested  in  such  will,  for 
the  damages  which  each  person  may  sustain  thereby. 

1198.  If  any  person  having  the  custody  of  any  will  after  the  death  of  the 
testator,  shall,  without  reasonable  cause,  neglect  to  deliver  the  same  to  the  pro- 
bate court  having  jurisdiction  of  it,  after  he  shall  have  been  duly  notified  by  such 
•court  for  that  purpose,  he  may  be  committed  to  the  jail  of  the  county  by  warrant 
jasued  by  such  court,  and  there  be  kept  in  close  confinement  until  he  shall  deliver 
the  will  as  above  directed. 

1199.  When  any  will  shall  have  been  delivered  into  or  deposited  in  any  pro- 
bate court  having  jurisdiction  of  the  same,  such  court  shall  appoint  a  time  and 
place  for  proviuff  it,  when  all  concerned  may  appear  and  contest  the  probate  of 
tibe  will,  and  shaU  cause  public  notice  thereof  to  be  given  by  personal  service  on 
all  persons  interested,  or  by  publication  under  an  order  of  such  court,  in  such  news- 
paper printed  in  this  state  as  the  judge  shall  direct,  three  weeks  successively,  pre- 
vious to  the  time  appointed,  and  no  will  shall  be  proved  until  notice  shall  be  given 
as  herein  provided. 

1200.  If  no  person  shall  appear  to  contest  the  probate  of  a  will  at  the  time 

appointed  for  that  purpose,  the  court  niay,  in  its  discretion,  grant  probate  thereof 

on  the  testimony  of  one  of  the  subscribing  witnesses  only,  if  such  a  witness  shall 

testify  that  such  will  was  executed  in  all  the  particulars  as  required  in  this  chapter, 

and  that  the  testator  was  of  a  sound  mind  at  the  time  of  the  execution  thereof. 

Form  of  order  not  material  20, 264 (29  N.  W., 928).  Cited,  18, 151  (12  N.  W.,  841);  21, 
«>9(32N.W.,  563). 

1201.  If  none  of  the  subscribing  witnesses  shall  reside  in  the  state  at  the 
time  appointed  for  proving  the  will,  the  court  may,  in  its  discretion,  admit  the 
testimony  of  other  witnesses  to  prove  the  sanity  of  the  testator  and  the  execution 
of  the  will,  and,  as  evidence  of  the  execution  of  the  will,  may  admit  proof  of  the 
handwriting  of  the  testator,  and  of  the  subscribing  witnesses. 

1202.  No  will  shall  be  effectual  to  pass  either  real  or  personal  estate,  unless 
it  shall  have  been  duly  proved  and  allowed  in  the  probate  court,  as  provided  in 
this  chapter,  or  on  appeal  in  the  district  court;  and  the  probate  of  the  will  of  real 
or  personal  estate  as  above  mentioned  shall  be  conclusive  as  to  its  due  execution. 

Will  is  DOt  admissible  in  evidence  aDless  probated.     1 8, 150  (12  N.  W. ,  841).    County  court  hat 
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exclusive  jarisdictioD  in  probate  of  wills,  and  its  order  admitting  a  will  to  probate  is  oonclosive  nD« 
less  set  aside  in  a  direct  proceeding.  12,  344  (11  N.W.,  493).  Failare  to  probate  in  Nebraska  a 
will  made  in  Iowa,  bat  devising  lands  in  this  state  will  not  preclude  a  legatee  therennder  from 
disposing  of  his  interest  in  such  lands.     29,  626,  644  (45  N.  W.,  931,  936). 

1203.  All  wills  which  shall  have  been  duly  proved  and  allowed  in  any  of  the 
United  States,  or  in  any  foreign  country  or  state,  according  to  the  laws  of  such 
state  or  country,  may  be  allowed,  filed,  and  recorded  in  the  probate  court  of  any^ 
county  in  which  the  testator  shall  have  real  and  personal  estate  on  which  such  will 
may  operate,  in  the  manner  mentioned  in  the  following  sections. 

1204.  When  a  copy  of  SUCh  will,  and  the  probate  thereof,  duly  authenticated^ 
shall  be  produced  by  the  executor  or  other  person  interested  in  such  will,  to  the  pro- 
bate court,  such  court  shall  appoint  a  time  and  place  of  hearing,  and  notice  shall  be 
given  in  the  same  manner  as  in  case  of  an  original  will  presented  for  probate. 

1205.  If,  on  hearing  the  case,  it  shall  appear  to  the  court  that  the  instrument 
ought  to  be  allowed  in  this  state  as  the  last  will  and  testament  of  the  deceased,  the 
copy  shall  be  filed  and  recorded,  and  the  will  shall  have  the  same  force  and  effect 
as  if  it  had  originally  been  proved  and  allowed  in  the  same  court ;  *  Provided^ 
That  all  decrees  heretofore  made  in  this  state  allowing  wills  and  admitting  the 
same  to  probate,  under  the  provisions  of  this  and  the  two  preceding  sections^ 
without  the  previous  filing  of  the  copy  of  the  probate  mentioned  in  section  one 
hundred  and  forty-five  (145)  of  this  chapter  [1204],  shall  be  as  legal  and  valid  and 
shall  have  the  same  force  and  effect  as  if  such  copy  had  been  duly  filed  prior  to  the 
making  of  such  decree  and  the  allowing  of  such  will. 

AU  after  *  added  1886,  p.  246.     29,  643  (45  N.  W.,  935). 

1206.  When  any  will  shall  be  allowed  as  mentioned  in  the  preceding  section^ 
the  probate  court  shall  grant  letters  testamentary  or  letters  of  administration  with 
the  will  annexed,  and  such  letters  testamentary  or  letters  of  administration  shall 
extend  to  all  the  estate  of  the  testator  in  this  state;  and  such  estate,  after  payment 
of  his  just  debts  and  expenses  of  administration,  shall  be  disposed  of  according  to 
such  will,  so  far  as  such  will  may  operate  upon  it,  and  the  residue  shall  be  disposed 
of  as  is  provided  by  law  in  cases  of  estates  in  this  state,  belonging  to  persons  who 
are  inhabitants  of  any  other  territory,  state,  or  country. 

1207.  When  any  child  shall  be  bom  after  the  making  of  his  parent's  will, 
and  no  provision  shall  be  made  therein  for  him,  such  child  shall  have  the  same 
share  in  the  estate  of  the  testator  as  if  he  had  died  intestate,  and  the  share  of  such 
child  shall  be  assigned  to  him  as  provided  by  law  in  cases  of  intestate  estate,  unless 
it  shall  be  apparent  from  the  will  that  it  was  the  intention  of  the  testator  that  no 
provision  should  be  made  for  such  child. 

1208.  When  any  testator  shall  omit  to  provide  in  his  will  for  any  of  his  chil- 
dren, or  for  the  issue  of  any  deceased  child,  and  it  shall  appear  that  such  emission 
was  not  intentional,  but  was  made  by  mistake  or  accident,  such  child,  or  the  issue 
of  such  child,  shall  have  the  same  share  in  the  estate  of  the  testator  as  if  he  had 
died  intestate,  to  be  assigned  as  provided  in  the  preceding  section. 

1209.  When  any  share  of  the  estate  of  the  testator  shall  be  assigned  to 
a  child  born  after  the  making  of  a  will,  or  to  a  child,  or  the  issue  of  a  child, 
omitted  in  the  will,  as  hereinbefore  mentioned,  the  same  shall  first  be  taken 
from  the  estate  not  disposed  of  by  the  will,  if  any ;  if  that  shall  not  be  suffi- 
cient, so  much  as  shall  be  necessary  shall  be  taken  from  all  the  devisees  or 
legatees,  in  proportion  to  the  value  of  the  estate  they  may  respectively  receive 
under  the  will,  unless  the  obvious  intention  of  the  testator  in  relation  to  some  spe- 
cific devise  or  bequest,  or  other  provision  in  the  will,  would  thereby  be  defeated,  in 
which  case  such  specific  devise,  legacy,  or  provision  may  be  exempted  from  such 
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apportioDment^  and  a  different  apportionment  may  be  adopted,  in  the  discretion  of 
the  probate  court. 

1210.  When  a  devise  or  any  legacy  shall  be  made  to  any  child  or  other  rela- 
tion of  the  testator^  and  the  devisee  or  legatee  shall  die  before  the  testator,  having 
issae  who  shall  survive  the  testator,  such  issue  shall  take  the  estate  so  given  by  the 
will  in  the  same  manner  as  the  devisee  or  l^atee  would  have  done  if  he  had  sur- 
vived the  testator,  unless  a  different  disposition  shall  be  made  or  directed  by  the  will. 

1211.  All  the  estate  of  the  testator,  real  and  personal,  shall  be  liable  to  be 
disposed  of  for  the  payment  of  his  debts  and  the  expenses  of  administering,  his 
estate,  and  the  probate  court  may  make  such  reasonable  allowance  as  may  be  judged 
necessary  for  the  expenses  of  the  maintenance  of  the  widow  and  minor  chifJren, 
or  either,  constituting  the  &mily  of  the  testator,  out  of  his  personal  estate,  or  the 
income-  of  his  real  estate,  during  the  progress  of  the  settlement  of  the  estate,  but 
never  for  a  longer  period  than  until  their  shares  in  the  estate  shall  be  assigned  to 
Uiem. 

1212.  If  the  testator  shall  make  provision  by  his  will,  or  designate  the  estate 
to  be  appropriated  for  the  payment  of  his  debts,  the  expenses  of  administration, 
or  family  expenses,  they  shall  be  paid  according  to  the  provisions  of  the  will,  and 
oat  of  the  estate  thus  appropriated,  or  so  far  as  the  same  may  be  sufficient. 

1213.  If  the  provisions  made  by  the  will,  or  the  estate  appropriated,  shall 
not  be  sufficient  to  pay  the  debts,  expenses  of  administration,  and  family  ex- 
penses, such  part  of  the  estate,  real  or  personal,  as  shall  not  have  been  disposed  of  by 
the  will,  if  any,  shall  be  appropriated  according  to  the  provisions  of  the  law  for 
that  purpose. 

1214.  The  estate,  real  or  personal,  g^ven  by  will  to  any  devisees  or  l^a- 
tees,  shall  be  held  liable  to  the  payment  of  the  debts,  expei^ses  of  administration, 
and  family  expenses,  in  proportion  to  the  amount  of  the  several  devises  or  legacies, 
except  that  specific  devises  and  l^acies,  and  the  persons  to  whom  they  shall  be 
made,  may  be  exempted,  if  it  shall  appear  to  the  court  necessary  in  order  to  carry 
into  effect  the  intention  of  the  testator,  if  there  shall  be  other  suificient;  ^s(;ate. 

1215.  When  the  estate  given  by  any  will  shall  be  liable  for  the  payment  of 
debts  and  expenses,  as  mentioned  in  the  preceding  section,  or  is  liable  to  be  taken 
to  make  up  the  share  of  a  child  born  after  the  execution  of  the  will,  or  of  a  child 
or  of  the  issue  of  a  child  not  provided  for  in  the  will,  as  hereinbefore  provided,  the 
executor  shall  have  a  right  to  retain  possession  of  the  same  until  such  liability 
shall  be  settled  by  order  of  the  probate  court,  and  until  the  devises  and  l^acies  so 
liable  shall  be  accordingly  assigned  by  order  of  such  court;  and  when  the  same  can 
properly  be  done,  any  devisee  of  legatee  may  make  his  claim  to  such  court  to  have 
such  liability  settled,  and  his  devise  or  legacy  assigned  to  him. 

1216.  All  the  devisees  and  l^atees  who  shall,  with  the  consent  of  the  execu- 
tor, or  otherwise,  have  possession  of  the  estate  given  to  them  by  will,  before  such 
liability  shall  be  settled  by  the  probate  court,  shall  hold  the  same,  subject  to  the 
several  liabilities  mentioned  in  the  preceding  section,  and  shall  be  held  to  contrib- 
ute, according  to  their  respective  liabilities,  to  the  executor  or  to  any  devisee  or  leg- 
atee from  whom  the  estate  devised  to  him  may  have  been  taken,  for  the  payment 
of  debts  or  expenses,  or  to  make  up  the  share  of  a  child  bom  after  the  making  of 
the  will,  or  of  a  child  or  the  issue  of  a  child  omitted  in  the  will;  and  the  persons 
who  may,  as  heirs,  have  received  the  estate  not  disposed  of  by  the  will  as  provided 
in  this  subdivision,  shall  be  liable  to  contribute  in  like  manner  as  the  devisees  or 
legatees. 

1217.  If  any  of  the  persons  liable  to  contribqte,  according  to  the  provisions 
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of  the  preceding  section,  shall  be  insolvent,  and  unable  to  pay  his  share,  the 
others  shall  be  severally  liable  for  the  loss  occasioned  by  such  insolvency  in  propor- 
tion to  and  to  the  extent  of  the  estate  they  may  have  received;  and  if  any  of  the 
persons  so  liable  to  contribute  shall  die  before  having  paid  his  share,  the  claim 
shall  be  valid  against  his  estate,  in  the  same  manner  as  if  it  had  been  his  proper 
debt. 

1218.  The  probate  court  may,  by  decree  for  that  purpose,  settle  the  amount 
of  the  several  liabilities  as  provided  in  the  preceding  sections,  and  decree  how 
much,  and  in  what  manner,  each  person  shall  contribute,  and  may  issue  execution 
as  circumstances  may  require,  and  the  claimant  may  also  have  a  remedy  in  any 
proper  action  or  complaint  in  law  or  equity. 

1219.  Every  will,  when  proved  as  provided  in  this  subdivision,  shall  have 
a  certificate  of  such  proof  indorsed  thereon  or  annexed  thereto,  signed  by  the 
judge  of  probate  and  attested  by  his  seal;  and  every  will  so  certified,  and  the  rec- 
ord thereof,  or  a  transcript  of  such  record,  certified  by  the  judge  of  probate  and 
attested  by  his  seal,  may  be  read  in  evidence  in  all  courts  within  this  state  with- 
out further  proof. 

Certificate  not  essential  to  the  validity  of  the  probate  of  a  will,  merely  entitles  it  to  be  read  in 
evidence.  21,  503  (32  N.  W.,  563.)  Will  not  admissible  in  evidence  nnless  probated.  18,  160 
(12N.W.,  841). 

1220.  An  attested  copy  of  every  will  devising  lands  or  any  interest  in  lands, 
and  of  the  probate  thereof,  shall  be  recorded  in  the  registry  of  deeds  of  the 
county  in  which  the  lands  thereby  devised  are  situated ;  ^Pi'ovided^  That  all  convey- 
ances of  lands  or  any  interest  in  lands  within  this  state,  which  have  been  heretofore 
made  by  any  executor  prior  to  the  filing  of  such  attested  copy,  shall  be  as  legal  and 
valid  and  shall  have  the  same  force  and  effect  as  if  such  attested  copy  had  been 
duly  filed  prior  to  the  making  of  such  conveyance. 

All  after  *  added  1885,  p.  247. 

1221.  The  word  ^*  executor ''  in  this  chapter  shall  be  construed  to  include  an 
administrator  with  the  will  annexed. 

LETTERS  TESTAMENTARY  AND  OTHER  PROCEEDINGS  ON  THE  PROBATE 

OF  A   WILL. 

1222.  When  a  will  shall  have  beftn  duly  proved  and  allowed  the  probate 
court  shall  issue  letters  testamentary  thereon  to  the  person  named  executor 
therein,  if  he  is  l^ally  competent,  and  he  shall  accept  the  trust  and  give  bond  as 
required  by  law. 

1223.  Every  executor,  before  he  shall  enter  upon  the  execution  of  his  trust 
and  before  letters  testamentary  shall  issue,  shall  give  bond  to  the  judge  of  probate 
in  such  reasonable  sum  as  he  may  direct,  with  one  or  more  sufficient  sureties,  with 
conditions  as  follows :  To  make  and  return  to  the  probate  court,  within  three 
months,  a  true  and  perfect  inventory  of  all  the  goods,  chattels,  rights,  credits,  and 
estate  of  the  deceased  which  shall  come  to  his  possession  or  knowledge,  or  to  the 
possession  of  any  other  person  for  him ;  to  administier  according  to  law  and  to  the 
will  of  the  testator  all  his  goods,  chattels,  rights,  credits,  and  estate  which  shall  at 
any  time  come  to  his  possession,  or  to  the  possession  of  any  other  person  for  him, 
and  out  of  the  same  to  pay  and  discharge  all  debts,  legacies,  and  charges  chargeable 
on  the  same,  or  such  dividends  thereon  as  shall  be  ordered  and  decreed  by  the  pro- 
bate court;  to  render  a  true  and  just  account  of  his  administration  to  the  prooate 
court  within  one  year,  and  at  any  other  time  when  required  by  such  court;  and  to 
perform  all  orders  and  decrees  of  the  probate  court  by  the  executor  to  be  performed 
in  the  premises. 
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1224.  If,  however,  the  executor  slmll  be  a  residuary  legatee,  instead  of 
the  bond  described  in  the  preceding  section,  he  may  give  a  bond  in  snch  sum  and 
with  such  sureties  as  the  court  may  direct,  with  a  condition  only  to  pay  all  the 
debts  and  l^acies  of  the  testator,  and  in  such  case  he  shall  not  be  required  to  re- 
turn an  inventory.  ' 

1225.  No  person  named  as  executor  in  any  will  who  shall  refdse  to  accept 
the  trust,  or  shall  neglect  to  give  bond  as  prescribed  in  this  subdivision,  for  twenty 
days  after  the  probate  of  such  will,  shall  intermeddle  or  act  as  executor. 

1226.  If  a  person  named  executor  in  any  will  shall  refuse  to  accept  the 
trust,  or  shall,  for  t&e  space  of  twenty  days  after  the  probate  of  the  same,  neglect  to 
give  bond  as  required  by  law,  the  probate  court  may  grant  letters  testamentary  to 
the  other  executoi's,  if  there  be  any  who  are  capable  and  willing  to  accept  the  trust, 
and  if  there  be  no  such  other  executor  who  will  give  bond,  the  court  may  commit 
administration  of  estate,  with  the  will  annexed,  to  such  person  as  would  have  been 
entitled  to  the  same  if  the  testator  had  died  intestate. 

1227.  When  the  person  named  executor  in  any  will  is  under  age  at  the  time 
of  proving  the  will,  administration  shall  be  granted,  with  the  will  annexed,  durinff 
the  minority  of  the  executor,  unless  there  shall  be  another  executor  who  shall 
accept  the  trust  and  give  bond,  and  in  that  case  the  executor  who  shall  give  bond 
shall  have  letters  testamentary,  and  shall  administer  the  estate  until  the  minor  shall 
arrive  at  full  age,  when  he  may  be  admitted  as  joint  executor  on  giving  bond  accord- 
ing to  law. 

1 228.  Every  person  who  shall  be  appointed  administrator  with  the  will 
annexed,  shall,  before  entering  upon  the  execution  of  his  trust,  give  bond  to 
the  judge  of  probate  in  the  same  manner  and  with  the  same  condition  as  is  required 
of  an  executor,  and  shall  proceed  in  all  things  to  execute  the  trust  in  the  same  man- 
ner as  an  excutor  would  be  required  to  do. 

1229.  When  an  unmarried  woman,  appointed  an  executrix  alone  or  jointly, 
with  another  person,  shall  marry,  her  marriage  shall  extinguish  her  authority 
as  executrix,  and  her  husband  shall  not  be  executor  in  her  right. 

1230.  If  an  executor  shall  reside  out  of  this  state,  or  shall  neglect,  after  dne 
notice  given  by  the  judge  of  probate,  to  render  his  account  and  settle  the  estate  ac- 
cording to  law,  or  to  perform  any  decree  of  the  court,  or  shall  abscond,  or  become 
insane,  or  otherwise  incapable  or  unsuitable  to  discharge  the  trust,  the  probate  court 
may  remove  such  executor. 

1231.  When  an  executor  shall  die  or  be  removed,  or  his  authority  shall  be 
extinguished,  the  remaining  executor,  if  there  be  any,  may  execute  the  trust ;  and 
if  there  shall  be  no  other  executor,  administration  with  the  will  annexed  may  be 
granted  of  the  estate  not  already  administered. 

1232.  When  an  executor  appointed  in  any  will  shall  not  t^e  authorised, 
according  to  the  provisions  of  this  subdivision,  to  act  as  such,  such  as  are  author- 
ized shall  have  the  same  authority  to  perform  every  act  and  discharge  every  trust 
required  and  allowed  by  the  will,  and  their  acts  shall  be  as  valid  and  effectual  for 
every  purpose  as  if  all  were  authorized  and  should  act  together;  and  administra- 
tors with  the  will  annexed  shall  have  the  same  authority  to  perform  every  act  and 
discharge  every  trust  as  the  executor  named  in  the  will  would  have  had,  and 
their  acts  shall  be  as  valid  and  effectual  for  any  purpose. 

12-^3.  The  executor  of  an  executor  shall  not,  as  such,  have  any  authority  to 
administer  the  estate  of  the  first  testator,  but  on  the  death  of  the  only  surviving 
executor  of  any  will,  administration  of  the  estate  of  the  first  testator,  not  already 
administered,  may  be  granted,  with  the  will  annexed,  to  such  person  as  the  probate 
court  may  judge  pro,»er.  ^^^^^^^  byCOOgle 
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1234.  When  two  or  more  persons  shall  be  appointed  executors  of  any  will,  the 
judge  of  probate  may  take  a  separate  bond  from  each  of  them,  with  sureties,  or  a 
joint  bond  from  all  of  them,  with  sureties. 

ADMINISTRATION   AND   DISTRIBUTION  OF  THE  ESTATES  OP  INTESTATES. 

1235.  When  any  person  shall  die  possessed  of  any  personal  estate,  or  of  any 
right  of  interest  therein  not  lawfully  disposed  of  by  his  last  will,  the  same  shall  be 
applied  and  distributed  as  follows:  First — The  widow,  if  any,  shall  be  allowed  all 
the  articles  of  apparel  and  ornament,  and  all  the  wearing  apparel  and  ornaments,  of 
the  deceased,  the  household  furniture  of  the  deceased,  and  other" personal  property, 
to  be  selected  by  her,  not  exceeding  in  value  two  hundred  dollars;  and  this  allow- 
ance shall  be  made  as  well  when  the  widow  receives  the  provisions  made  for  her  Id 
the  will  of  her  husband  as  when  he  dies  intestate.  Second — The  widow  and  chil- 
dren constituting  the  family  of  the  deceased  shall  have  such  reasonable  allowanoe  out 
of  the  pei-sonal  estate,  or  out  of  the  income  of  the  real  estate,  as  the  county  court  may 
judge  necessary  for  their  maintenance  during  the  progress  of  the  settlement  of  the 
estate,  according  to  their  circumstances,  which,  in  the  case  of  an  insolvent  estate, 
shall  not  be  longer  than  one  year  after  granting  administration,  nor  for  any  time 
after  the  personal  estate  shall  be  assigned  to  the  widow.  And  when  the  personal 
estate  and  the  income  from  the  real  estate  shall  be  insufficient  to  meet  the  allowanoe 
made,  or  any  other  allowance  made  as  provided  by  law,  such  an  allowance  shall  be 
deemed  a  debt  against  the  estate,  to  be  paid  out  of  the  proceeds  of  the  sale  of  any 
real  estate,  and  to  take  its  preference  for  payment  next  after  debts  due  this  estate, 
and  before  the  claims  of  general  creditors.  Third — When  a  person  shall  die  leav- 
ing children  under  fourteen  years  of  age,  having  no  mother,  or  when  the  mother 
shall  die  before  the  children  shall  arrive  at  the  age  of  fourteen  years,  an  allowance 
shall  be  made  for  the  necessary  maintenance  of  such  children  until  they  arrive  at 
the  age  of  fourteen  years,  out  of  such  part  of  the  personal  estate  and  the  income  of 
such  part  of  the  real  estate  as  would  have  been  assigned  to  their  mother  if  she  bad 
been  living.  Fourth — If,  on  the  return  of  the  inventory  of  any  estate,  it  shall  ap- 
pear that  the  value  of  the  salable  estate  does  not  exceed  the  sum  of  two  hundred 
and  fifty  dollars,  the  county  court  may,  by  decree  for  that  purpose,  assign  for  the 
use  and  support  of  the  widow  and  children  of  such  intestate,  or  for  the  support  of 
the  children  under  fourteen  years  of  age,  if  there  be  no  widow,  the  whole  of  such 
estate,  after  the  payment  of  the  funeral  charges,  and  the  expenses  of  administration* 
Fifth— If  the  personal  estate  shall  amount  to  more  than  two  hundred  and  fifty  dol- 
lars, and  more  than  the  allowance  mentioned  in  the  preceding  subdivision  of  this 
section,  the  same  shall  be  applied  to  the  payment  of  debts  of  the  deceased,  with 
the  charges  of  his  funeral  and  the  settling  of  his  estate.  Sixth — ^The  residue,  if 
any,  of  the  personal  estate  shall  be  distributed  in  the  same  proportion,  to  the  same 
persons,  as  pi*escribed  for  the  descent  and  distribution  of  real  estate  in  this  act,  ex- 
cept that  if  the  intestates  leave  no  homestead,  then  one  thousand  dollars  of  the 
residue  referred  to  in  this  division  shall  be  set  apart  to  the  widow;  and  it  is  further 
enacted  that  the  widow's  share  cannot  be  affected  by  any  will  of  her  husband,  un- 
less she  consents  thereto  in  writing  within  six  months  after  notice  to  her  of  the  pro- 
visions of  the  will  by  parties  interested  in  the  estate,  which  consent  shall  be  entered 
on  the  records  of  the  county  court;  all  provisions  made  in  this  section  in  regard  to 
the  widow  of  a  deceased  husband  shall  be  applicable  and  shall  apply  to  the  surviv- 
ing husband  of  a  deceased  wife. 

Materially  chansred  1889,  p.  480.  Liability  of  one  who  withont  authority  converts  decedent's 
personalty  into  money  without  administration.  27,  338  (43  N.  W.,  107).  Cited,  13,  286  (13  N. 
W..  401). 
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1236.  When  any  person  shall  die  intestate,  being  an  inhabitant  of  this  state, 
letters  of  administration  of  his  estate  shall  l)e  gi-anted  by  the  probate  court  of  the 
county  of  which  he  was  an  inhabitant  or  resident  at  the  time  of  his  death.  If  such 
deceased  person,  at  the  time  of  deaths  resided  in  any  other  territory,  state,  or  coun« 
tiy,  leaving  estate  to  be  administered  in  this  state,  administration  thereof  shall  be 
granted  by  any  probate  ( ourt  of  any  county  in  which  there  shall  be  estate  to  be 
administered;  and  the  administration  fii*st  legally  granted  shall  extend  to  all  the 
estate  of  the  deceased  in  this  state,  and  shall  exclude  the  jurisdiction  of  the  pro- 
bate court  of  every  other  county. 

Widow  of  intestate,  kiUed  in  Kansas,  and  whose  sole  assets  consist  of  a  claim  against  a  nUI- 
road  company  for  causing  his  death,  may  take  oat  letters  of  administration  in  this  state,  and  main- 
tain action  here.  24,  858  (40  N.  W.,  401).  Special  administrator  should  be  appointed  by  court 
haying  authority  to  grant  letters  testamentary  or  of  administration.     18,  386  (14  N.  W.,  159). 

1237.  Administration  of  the  estate  of  a  pei*son  dying  intestate  shall  be 
granted  to  some  one  or  more  of  the  pei'sons  hereinafter  mentioned,  and  they  shall 
be  respectively  entitled  to  the  same  in  the  following  order:  First — The  widow,  or 
next  of  kin,  or  ijoth,  as  the  judge  of  probate  may  think  proper,  or  such  person  as 
the  widow  or  next  of  kin  may  request  to  have  ap(K)inted,  if  suitable  and  competent 
to  discharge  the  trust.  Second — If  the  widow,  or  next  of  kin,  or  the  person  selected 
by  them,  shall  be  unsuitable  or  incomj>etent,  or  if  the  widow  or  next  of  kin  shall 
Delect,  for  thirty  days  after  the  death  of  the  intestate,  to  apply  for  administration, 
or  to  request  that  administration  be  granted  to  some  other  person,  the  same  may  be 
granted  to  one  or  more  of  the  principal  creditors,  if  any  such  are  competent  and 
willing  to  take  it.  Third — If  there  he  no  such  creditor  competent  and  willing  to 
take  administration,  the  same  may  be  committed  to  such  other  person  or  persons  as 
the  judge  of  probate  may  think  proper. 

Appointment  of  administrators  is  in  the  discretion  of  the  county  judge.  21,  665  (33  N. 
W.,206). 

1238.  Every  administrator,  before  he  enters  upon  the  execution  of  his  trust, 
and  before  letters  of  administration  shall  be  grantel  to  him,  shall  give  a  bond  to 
tbe  judge  of  probate,  with  such  surety  or  sureties  as  he  shall  direct  and  approve, 
with  the  same  conditions  as  required  in  case  of  an  executor,  with  such  variations 
only  as  may  be  necessary  to  make  it  ap))licable  to  the  case  of  an  administrator. 

1239.  When  there  shall  be  a  delay  in  the  granting  letters  testamentary,  or  of 
administration,  occasioned  by  an  appeal  from  the  allowance  or  disallowance  of  the 
will,  or  from  any  other  cause,  the  judge  of  probate  may  appoint  an  administrator  to 
act  in  collecting  and  taking  charge  of  the  estate  of  the  deceased,  until  the  question 
on  the  allowance  of  the  will,  or  such  other  question  as  shall  occasion  the  delay,  shall 
be  terminated,  and  an  executor  or  administrator  be  thereupon  appointed,  and  no 
appeal  shall  be  allowed  from  the  appointment  of  such  special  administration* 

Change  of  administrator  does  not  abate  action  by.  17,  574  (24  N.  W.,  219).  See  18,  384 
(14  N.  W.,  159).     Special  administrator  may  defend  snit.     18,  385  (14  N.  W.,  159.) 

1240.  [Duties.] — An  administrator,  appointed  according  to  the  provisions  of 
the  preceding  section,  shall  collect  the  goods,  chattels,  and  debts  of  the  deceased, 
and  preserve  the  same  for  the  executor  or  administrator  who  may  afterwards  be  ap- 
pointed, and  for  that  purpose  may  commence  and  maintain  suits  as  an  administrator, 
and  may  sell  such  perishable  and  other  personal  estate  as  the  probate  court  may 
order  to  be  sold. 

1241.  [Liability.] — Such  special  administrator  shall  not  be  liable  to  an  action 
by  any  creditor,  to  be  called  upon  in  any  other  way  to  pay  the  debts  against  the 
decease<l. 

1242.  Every  such  special  administrator  shall,  before  entering  upon  the  duties 
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of  his  trusty  give  a  bond  to  the  judge  of  probate,  as  he  shall,  direct,  with  a  coDditioD 
that  he  will  make  and  return  a  true  inventory  of  all  the  goods,  chattels,  rights,  credits^ 
and  effects  of  the  deceased  which  shall  come  to  his  possession  or  knowledge,  and 
that  he  will  truly  account  for  all  the  goods,  chattels,  debts,  and  effects  of  the  de- 
ceased which  shall  be  received  by  him,  whenever  required  by  the  probate  court,  and 
will  deliver  the  same  to  the  person  who  shall  afterwards  be  appointed  executor  or 
administrator  of  the  deceased,  or  to  such  other  person  as  shall  be  legally  authorized 
to  receive  the  same. 

1243.  Upon  granting  letters  testamentary,  or  of  administration,  on  the  estate 
of  the  deceased,  the  power  of  such  special  administrator  shall  cease,  and  he 
shall  forthwith  deliver  to  the  executor  or  administrator  all  the  goods,  chattels^ 
money,  and  effects  of  the  deceased  in  his  hands;  and  the  executor  or  administrator 
may  be  admitted  to  prosecute  to  final  judgment  any  suit  commenced  by  such  special 
administrator. 

1244.  If  any  person  or  persons,  before  the  granting  of  letters  testamentary  or 
of  administration,  shall  convert  to  his  or  their  own  use,  or  shall  embezzle,  alien- 
ate, or  destroy  ^ny  of  the  moneys,  goods,  chattels,  or  effects  of  any  deceased 
person,  such  person  or  persons  shall  stand  chargeable  and  be  liable  to  the  executor 
or  administrator  of  the  estate  of  such  deceased  person  for  the  value  of  the  moneys, 
goods,  chattels,  or  effects  so  converted,  embezzled,  alienated,  or  destroyed,  and  for 
all  damages  sustained  to  be  recovered  by  such  executor  or  administrator,  for  the 
benefit  of  such  estate,  by  a  civil  action  in  any  court  of  competent  jurisdiction,  and 
no  property  whatever  shall  be  exempt  from  levy  and  sale  under  process  issued  on 
the  judgment  obtained  by  such  executor  or  administrator  in  such  action. 

Bewritten  1885,  p.  245. 

1245.  When  any  such  executor  or  administrator  shall  die  without  having 
fully  administered  the  estate,  the  probate  court  may  grant  letters  of  administration 
with  the  will  annexed,  or  otherwise,  as  the  case  may  require,  to  some  suitable  jierson^ 
to  administer  the  goods  and  estate  of  the  deceased  not  already  administered. 

1246.  If  any  administrator  shall  reside  out  of  this  state,  or  shall  neglect,  after 
due  notice  by  the  judge  of  probate,  to  render  his  account  and  to  settle  the  estate 
according  to  law,  or  to  perform  any  decree  of  such  court,  or  shall  abscond,  or  become 
insane,  or  otherwise  unsuitable  and  incapable  to  discharge  the  trust,  the  probate 
court  may,  by  an  order  therefor,  remove  such  administrator.         • 

Court  may  accept  resignatiou  of  admioistrator  about  to  remove.     18,  148  (24  N.  W.,  716). 

1247.  When  an  unmarried  woman  who  is  administratrix  alone,  or  jointly 
with  another  person,  shall  marry,  her  marriage  shall  extinguish  her  authority  a^ 
administratrix. 

1248.  When  an  administrator  shall  be  removed,  or  his  authority  shall  lie  ex- 
tinguished, the  remaining  administrator  may  execute  the  trust ;  if  there  shall 
be  no  other,  the  court  of  probate  may  commit  administration  of  the  estate  not 
already  administered  to  some  suitable  person,  as  in  case  of  the  death  of  a  sole 
administrator. 

1249.  An  administrator  appointed  in  the  place  of  any  former  executor, 
or  administrator,  for  the  purpose  of  administering  the  estate  not  ali'eady  admin- 
istered, shall  have  the  same  powers,  and  shall  proceed  in  settling  the  estate  in  the 
same  manner  as  the  former  executor  or  administrator  should  have  had  or  done,  and 
may  prosecute  or  defend  any  action  commenced  by  or  against  the  former  executor  or 
administrator,  and  may  have  execution  on  any  judgment  recovered  in  the  name  of 
such  former  executor  or  administrator. 

The  office  of  admiuistrator  is  a  coutinuons  office,  though  the  person  in  the  office  may  change^ 
18,149(24N.W.,716). 
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1250.  If,  after  the  (^ntin^  of  letters  of  administration  by  any  probate 
court  on  the  estate  of  any  deceased  person,  as  if  he  had  died  intestate,  a  will  of  such 
deceased  person  shall  be  duly  proved  and  allowed  by  such  court,  the  first  administra-  :  i^ 
lion  shall,  by  decree  of  said  court,  be  revoked,  and  the  powers  of  the  administrator 
shall  cease,  and  he  shall  thereupon  surrender  his  letters  of  administration  into  the 
probate  court,  and  render  an  account  of  his  administration  within  such  time  as  the 
court  shall  direct. 

1261.  The  ezeoutor  of  the  will  shall,  in  such  case,  be  entitled  to  demand, 
sae  for,  and  collect  all  the  goods,  chattels,  rights,  and  credits  of  the  deceased  remain- 
ing unadministered,  and  may  be  admitted  to  prosecute  to  final  judgment  any  suit 
commenced  by  the  administrator  before  the  revocation  of  his  letters  of  administration. 

1252.  All  acts  of  an  executor  or  administrator  as  such,  before  the  revocation 
of  his  letters  testamentary  or  of  administration,  shall  be  as  valid  to  all  intents  and 
purposes  as  if  such  executor  or  administrator  had  continued  lawfully  to  execute  the 
duties  of  his  trust. 

1253.  When  tWO  or  more  persons  shall  be  appointed  administrators  on  any 
estate,  the  judge  of  probate  may  take  a  separate  bond  from  each,  with  sureties,  or 
a  joint  bond,  with  sureties  from  all. 

1254.  When  application  shall  be  made  to  the  judge  of  probate  for  the  appoint- 
ment of  an  administrator  of  an  intestate  estate,  or  for  letters  of  administration  with 
the  will  annexed,  he  shall  cause  the  notice  of  the  same,  and  of  the  time  and  place 
of  the  hearing  thereof,  to  be  given  by  personal  service  on  all  persons  interested,  or 
by  publication,  under  an  order  of  such  court,  in  such  newspaper  printed  in  this  state 
as  he  may  direct;  *and  when,  upon  such  hearing,  the  grant  of  such  administration 
shall  be  refused  for  any  cause,  the  court  of  probate  may,  if  all  the  parties  interested 
were  duly  notified  of  such  hearing,  proceed  to  take  the  allegations  and  proofs  to- de- 
termine the  party  entitled  to  such  administration,  and  to  grant  administration  with- 
out further  notice. 

Amended  and  all  after  *  added  1873,  O.  S.,  p.  313. 

INVENTORY  AND  OOLLECTION  OP  THE  EFFECTS  OF  DECEASED  PERSONa 

1255.  Every  executor  or  administrator  shall,  within  three  months  after  his 
appointment,  make  and  return,  under  oath,  into  the  probate  court  from  which  he 
received  his  letters,  a  true  inventory  of  the  real  estate,  and  of  all  the  goods, 
chattels,  rights,  and  credits  of  the  deceased  which  shall  have  come  into  his  possession 
or  knowledge;  excepting,  only,  that  an  executor  or  administrator  with  the  will  an- 
nexed, who  shall  be  a  residuary  legatee,  and  shall  have  given  bond  to  pay  all  the 
debts  and  legacies  as  provided  by  law,  shall  not  be  required  to  return  an  inventory; 
"^Provided,  however,  That  the  inventory  of  a  special  administrator  shall  be  made  out 
and  returned,  as  aforesaid,  within  two  weeks  after  his  appointment. 

Amended  and  all  after  *  added  1873,  G.  S.,  p.  314. 

1256.  The  personal  estate  and  effects  comprised  in  the  inventory  shall  be 
appraised  by  two  or  more  disinterested  persons  of  the  county,  who  shall  be  ap- 
pomted  by  the  probate  court.  The  judge  of  probate  may  at  any  time  appoint  new 
appraisers  to  take  the  place  of  such  as  have  already  been  appointed;  and  when  a 
vacancy  occurs  by  the  n^lect  or  refusal  of  an  appraiser  to  serve,  or  by  absence, 
death,  or  removal  from  the  state,  a  new  appraiser  may  in  like  manner  be  appointed. 

Amended  1873,  G.  a,  p.  314. 

1257.  When  appraisers  shall  be  appointed  by  a  justice  of  the  peace,  he  shall 

issue  an  order  to  them  in  substance  as  follows:   State  of  Nebraska, county, 

88.     To ,  of ,  in  said  county  :  You  are  hereby  appointed  to  appraise, 
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•  • 

OD  oath,  the  estate  and  effects  of ,  late  of ,  deceased,  which  may  be  in 

said  county,  and  when  you  have  performed  that  service  you  are  required  to  deliver 
this  order,  and  your  doings  in  pursuance  thereof,  to ,  executor  or  adminis- 
trator, as  the  case  may  be,  of  said  deceased.     Given  under  my  hand  this day 

of ,  in  the  year  A.  D.  18 — .     ,  Justice  of  the  Peace. 

i  258.  The  appraisers  shall  set  down  opposite  to  each  item  in  such  inventory, 
distinctly,  in  figures,  the  value  thereof  in  money,  and  deliver  the  same,  certified  by 
them,  together  with  their  appointment,  if  made  by  a  justice  of  the  peace,  to  the 
executor  or  administrator. 

1259.  A  separate  and  distinct  inventory  and  appraisement  shall  be  made 
and  returned,  as  utoresaid,  of  all  the  household  furniture  and  other  personal  prop- 
erty which  may  be  allowed  to  the  widow,  pursuant  to  the  provisions  of  this  chapter, 
but  the  same  shall  not  be  considered  assets  in  the  hands  of  the  executors  or  admin- 
istrators. 

1260.  The  personal  estate  of  the  deceased  which  shall  come  into  the  hands 
of  the  executor  or  administrator  shall  be  first  chargeable  with  the  payment  of  the 
dfebts  and  expenses;  and  if  the  goods,  chattels,  rights,  and  credits  in  the  hands  of 
the*  executor  or  administrator  shall  not  be  sufficient  to  pay  the  debts  of  the  deceased, 
and  the  expenses  of  administration,  the  whole  of  his  real  estate,  except  the  widoVs 
dower,  or  so  much  thereof  as  may  be  necessary,  may  be  sold  for  that  purpose  by 
the  executor  or  administrator,  after  obtaining  license  therefor  in  the  manner  pro- 
vided by  law. 

1261.  The  executor  or  administrator  shall  have  a  right  to  the  possession 
of  all  the  real  as  well  as  personal  estate  of  the  deceased,  and  may  receive  the  rents, 
issues,  and  profits  of  the  real  estate,  until  the  estate  shall  have  been  settled,  or  until 
delivered  over,  by  order  of  the  probate  court,  to  the  heirs  or  devisees,  and  shall 
keep  in  good  tenantable  repair  all  houses,  buildings,  and  fences  thereon  which  are 
nnder  his  control. 

Adminiatrator  maj  maintain  ejectment.  27,  641  (43  N.  W.,  399).  See  27,  344  (43  N.  W., 
107). 

1262.  If  any  executor  or  administrator,  heir,  legatee,  creditor,  or  other  per- 
son interested  in  the  estate  of  any  deceased  person  shall  complain  to  the  judge  of 
probate,  on  oath,  that  any  person  is  suspected  to  have  concealed,  embezzled, 
carried  away,  or  disposed  of  any  money,  goods,  or  chattels  of  the  deceased,  or 
that  such  person  has  in  his  possession  or  knowledge  any  deeds,  conveyances,  bonds, 
contracts,  or  other  writings  which  contain  evidence  of  or  tend  to  disclose  the  right, 
title,  interest,  or  claim  of  the  deceased  to  any  real  or  personal  estate,  or  any  claim 
or  demand,  or  any  last  will  and  testament  of  the  deceased,. the  said  judge  may  cite 
such  suspected*  person  to  appear  before -tlie  court  of  probate,  and  may  examine  him 
on  oath  upon  the  matter  of  such  complaint. 

1263.  If  the  person  so  cited  shall  refuse  to  appear  and  submit  to  such 
examination,  or  to  answer  such  interrogatories  as  may  be  put  to  him  touching  the 
matter  of  such  complaint,  the  court  may,  by  warrant  for  that  purpose,  commit 
him  to  the  county  jail  of  the  county,  there  to  remain  in  close  custody  until  he  shall 
submit  to  the  order  of  the  court ;  and  all  such  interrogatories  and  answers  shall  be 
in  writing,  and  shall  be  signed  by  the  party  examined,  and  filed  in  the  probate 
court. 

1264.  The  judge  of  probate,  upon  the  complaint  on  oath  of  any  executor  or 
administrator,  may  cite  any  person  who  shall  have  been  entrusted  by  such  executor 
or  administrator  with  any  part  of  the  estate  of  the  deceased  person,  to  appear  be- 
fore such  courti  and  may  require  such  person  to  render  a  full  accounts  on 
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oaihy  of  any  money,  goods,  chattels,  bonds,  accounts,  or  other  papers  belonging  to 
8ucb  estate  which  dhall  have  come  to  his  possession,  in  trust  for  such  executor  op 
administrator,  and  of  his  proceedings  thereon,  and  if  the  person  so  cited  shall 
refuse  to  appear  and  render  such  account,  the  court  may  proceed  against  himas  pro^ 
vided  in  the  preceding  section. 

1265.  When  any  debtor  of  any  deceased  person  shall  be  unable  to  pay  all  his 
debts,  the  executor  or  administrator,  with  the  approbation  of  the  judge  of  probate, 
may  oompromise  with  such  debtor  and  give  him  a  discharge,  upon  receiving  a 
fair  and  just  dividend  of  his  effects. 

1266.  When  any  mortgf^ee  of  real  estate,  or  any  assignee  of  such  mort- 
gagee, shall  die  without  having  foreclosed  the  right  of  redemption,  all  the  interest 
in  the  mortgaged  premises  conveyed  by  such  mortgage,  and  the  debt  secured 
thereby,  shall  be  considered  as  personal  assets  in  the  hands  of  the  executor  or 
administrator,  and  he  may  foreclose  the  same  and  have  any  other  remedy  for  the 
collection  of  such  debt  which  the  deceased  would  have  had  if  living,  or  may  con- 
tinue any  proceedings  commenced  by  the  deceased  for  that  purpose. 

1267.  In  case  of  the  redemption  of  any  such  mortgage,  or  the  sale  of  the 
mortgaged  premises,  by  virtue  of  a  power  of  sale  contained  therein,  or  other- 
wise, the  money  paid  thereon  shall  be  received  by  the  executor  or  administrator, 
and  he  shall  thereupon  give  all  necessary  releases  and  receipts;  and  if,  upon  a 
aale  of  the  mortgaged  premises,  the  same  shall  be  bid  in  by  the  executor  or  admin- 
istrator for  such  debt,  he  shall  be  seized  of  the  same  for  the  same  persons,  whether 
creditors,  next  of  kin,  or  others,  who  would  have  been  entitled  to  the  money  if  the 
premises  had  been  redeemed  or  purchased  at  such  sale  by  some  other  person. 

1263.  Any  real  estate  so  held  by  an  executor  or  administrator,  or  which 
may  be  purchased  by  him  as  such,  upon  a  sale  on  execution,  for  the  recovery  of  a 
debt  due  the  estate,  may  be  sold  ^br  the  payment  of  debts  or  legacies  and  the 
charges  of  administration,  in  the  same  manner  as  if  the  deceased  bad  died  seized 
thereof,  upon  obtaining  a  license  therefor  in  the  manner  provided  by  law. 

1269.  If  any  land  so  hied  by  an  executor  or  administrator,  as  mentioned  in 
the  preceding  section,  shall  not  be  sold  by  him  as  therein  provided,  it  shall  be  as- 
signed and  distributed  to  the  same  persons  and  in  the  same  proportions  as  if  it  had 
been  part  of  the  personal  estate  of  the  deceased;  and  if,  upon  such  distribution, 
the  estate  shall  come  to  two  or  more  persons,  partition  thereof  may  be  made  between 
them  in  like  manner  as  if  it  were  real  estate  which  the  deceased  held  in  his  lifetime. 

1270.  When  there  shall  be  a  deficiency  of  assets  in  the  hands  of  an  exeo- 
Qtor  or  administrator,  and  when  the  deceased  shall,  in  his  lifetime,  have  conveyed 
any  real  estate  or  any  right  or  interest  therein,  with  the  intent  to  defraud  his  cred- 
itors, or- to  avoid  any  right,- debt,  or  duty  of  aBy  person,  or  shall  have  so  conveyed 
fiuch  estate  that  by  law  the  deeds  or  conveyances  are  void  as  against  creditors,  the 
executor  or  administrator  may,  and  it  shall  be  his  duty  to  commence  and  prose- 
cute to  final  judgment  any  proper  action  or  suit  at  law,  or  in  chancery,  for  the 
recovery  of  the  same,  and  may  recover,  for  the  benefit  of  the  creditors,  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for  the  benefit  of  the  creditors, 
sue  and  recover  for  all  goods,  chattels,  rights,  or  credits  which  may  have  been  so 
fraudulently  conveyed  by  the  deceased  in  his  lifetime,  whatever  may  have  been  the 
manner  of  such  fraudulent  conveyance. 

Creditors  of  deoeased  may  bring  action  against  the  ezecator  who  claims  to  haye  a  chattel 
mor^jjace  on  effects  of  the  estate  and  who  is  about  to  sell  the  same,  and  injunction  will  lie.     6, 503. 

1271.  No  executor  or  administrator  shall  be  bound  to  8Ue  for  such  estate 
as  mentioned  in  the  preceding  section,  for  the  benefit  of  the  creditors,  unless  on 

Digitized  by  VjOOQIC 


814  decedents'  estates.  Oh.  12*^ 

application  of  creditors  of  tbe  deceased,  nor  unless  the  creditors  making  the  applica- 
tion shall  pay  such  part  of  the  costs  and  expenses,  or  give  such  security  to  the  exeo- 
utor  or  administrator  therefor,  as  the  probate  court  shall  judge  just  and  equitable.. 

1272.  All  real  estate  so  recovered  as  provided  in  me  two  hundred  and 
eleventh  section  of  this  chapter  [1270]  shall  be  sold  for  the  payment  of  debts  in 
the  same  manner  as  if  the  deceased  had  died  seized  thereof,  upon  obtaining  a  license 
therefor  from  the  probate  court,  and  the  proceeds  of  all  goods,  chattels,  rights,  aiid 
credits  received  as  aforesaid  shall  be  appropriated  in  payment  of  the  debts  of  the 
deceased,  in  the  same  manner  as  other  debts  in  the  hands  of  the  executor  or  admin- 
istrator. 

payment  op  debts  and  legacies  op  deceased  PERSONa 

1273.  When  letters  testamentary  or  of  administration  shall  be  granted  by  any^ 
probate  court,  it  shall  be  the  duty  of  the  probate  judge  to  receive,  examine,  adjust^ 
and  allow  all  claims  and  demands  of  all  persons  against  the  deceased,  giving  the 
same  notice  as  is  required  to  be  given  by  commissioners  in  this  subdivision;. 
Pramdedf  That  the  parties  interested,  or  either  of  them,  shall  have  the  right  to  de- 
mand that  two  or  more  suitable  persons  be  appointed  commissioners,  in  which  case- 
said  commissioners  shall  receive,  examine,  and  adjust  all  claims  and  demands^ 
against  the  estate,  as  provided  for  in  this  subdivision,  except  when  the  value  of  the 
whole  estate,  exclusive  of  the  furniture  and  other  personal  property  allowed  to  the 
widow,  shall  not  exceed  one  hundred  and  fifty  dollars,  and  shall  be  assigned  for  the 
support  of  the  widow  and  children,  as  provided  by  law,  in  which  case  snch  assigii- 
ment  shall  be  deemed  a  full  and  final  administration  and  bar  to  all  claims  against 
the  estate.  When  such  oommissioners  shall  be  appointed,  it  shall  be  their  dnty^ 
to  appoint  convenient  times  and  places  when  and  where  they  will  meet  for  the  pur* 
pose  of  examining  and  allowing  claims;  and  within  sixty  days  afler  their  appoint* 
ment  they  shall  give  notice  of  the  times  and  places  of  their  meeting,  and  of  the  time 
limited  for  creditors  to  present  their  claims,  by  posting  a  notice  thereof  in  four 
public  places  in  the  same  county,  and  by  publishing  the  same  at  least  four  weeks 
successively  in  some  newspaper  printed  in  this  state,  or  in  any  other  manner  which 
the  court  may  direct. 

Taxes  on  personal  property  may  be  filed  as  a  claim  against  his  estate,  le,  268  (20  N.  W.,. 
352).     A  judgment  of  account  in  a  foreign  state  is  ** a  claim."    8,  356. 

1274.  The  judge  of  probate,  in  the  commission  issued  to  the  commissioners,  shall 
designate  the  paper  in  which  such  notice  shall  be  published  and  the  number  of 
places  in  the  several  towns  in  which  it  shall  be  required  to  be  posted,  or  other  mode 
of  notifying  which  he  may  deem  necessary  and  proper. 

1275.  If  any  commissioner  appointed  by  the  probate  court  shall  at  any 
time  die,  remove  out  of  the  state,  refuse,  or  become  in  any  other  way  incapacitatea 
to  perform  the  duties  of  his  appointment,  the  court  may  appoint  another  commis- 
sioner  in  his  place,  and  no  further  notice  of  the  meetings  of  the  commissioners  shall 
be  required  in  consequence  of  such  appointment. 

1276.  The  probate  court  shall  allow  such  time  as  the  circumstances  of  the 
case  shall  require  for  the  creditors  to  present  their  claims  to  the  commissioners 
for  examination  and  allowance,  which  time  shall  not,  in  the  first  instance,  exceed 
eighteen  months,  nor  be  less  than  six  months,  and  the  time  allowed  shall  be  stated 
in  the  commission. 

1277.  The  probate  court  may  extend  the  time  allowed  to  creditors  to  pre^ 
sent  their  claims,  as  the  circumstances  of  the  case  may  require;  but  not  so  that  the 
whole  time  shall  exceed  two  years  from  the  time  of  appointing  such  commissioners. 

1 278.  On  the  application  of  a  creditor  who  has  failed  to  present  his  claim,  if 


Digitized  by  VjOOQIC 


Ch.  12«  claims  against.  31& 

made  withiD  six  months  from  the  time  previously  limited,  the  court  may,  for  good 
cause  showa,  renew  the  commission  aud  allow  further  time,  not  exceeding  three 
months,  for  the  commissioners  to  examine  such  claims,  in  which  case  the  commis- 
sioners shall  personally  notify  the  parties  of  the  time  and  place  of  hearing,  and,  as- 
soon  as  may  be,  make  return  of  their  doings  to  the  probate  court. 

1279.  In  the  case  mentioned  in  the  preceding  section,  if  the  judge  of  probate 
shall  think  proper,  instead  of  renewing  the  commi^ion  he  may  appoint  a  time  and  , 
place  for  examination  and  adjustment  of  such  claim  before  himself,  and  cause  per- 
sonal notice  thereof  to  be  given  to  the  parties,  and  in  that  case  he  shall  proceed  to- 
exumine  and  adjust  such  claim  in  like  manner  as  the  same  might  have  been  done 
by  such  commissioners. 

1280.  When  a  creditor  against  whom  the  deceased  has  had  claims  shall  pre- 
sent a  claim  to  the  commissioners,  the  executor  or  administrator  shall  exhibit  the 
claim  of  the  deceased  in  offset  to  the  claims  of  the  creditor,  and  the  commission- 
ers shall  ascertain  and  allow  the  balance  against  or  in  favor  of  the  estate,  as  they 
shall  find  the  same  to  be,  but  no  claim  barred  by  the  statute  of  limitation  shall  be 
allowed  by  the  commissioners  in  favor  of  or  against  the  estate  as  a  set-off  or  otherwise.. 

1281.  The  commissioners  shall  be  sworn  to  the  faithful  discharge  of  their 
duties,  and  any  one  of  them  shall  be  authorized  to  administer  oaths  to  parties  and 
witnesses,  when  the  same  shall  be  required  or  proper  for  the  investigation  and  triai. 
of  questions  before  them. 

1282.  At  the  expiration  of  the  time  limited,  or  as  soon  thereafter  as  they  shall 
have  time  to  cofnplete  the  hearing  of  the  claims  presented,  the  commissioners  shall 
make  up  a  report  of  their  doings  to  the  probate  court,  embracing  lists  of  the  claims- 
presented  or  exhibited  in  offset,  and  stating  how  much  was  allowed  and  how  much- 
was  disallowed,  together  with  the  final  balance,  whether  in  favor  of  the  creditor  or 
the  estate,  and  the  report  shall  state  particularly  the  manner  of  giving  notice  to  the 
claimants. 

1283.  The  commissioners  shall  have  power  to  try  and  decide  upon  all 
claims  which  by  law  survive  against  or  in  favor  of  executors  and  administrator* 
except  claims  for  the  possession  or  title  of  real  estate,  and  may  examine  and  allow 
all  demands  at  their  present  value  which  may  be  payable  at  a  future  day,  including 
claims  payable  in  specific  articles,  and  may  set  off  such  demands  in  the  same  man- 
ner in  favor  of  the  estate. 

1284.  Nothing  in  the  preceding  section  shall  be  construed  to  prevent  any 
executor  or  administrator  from  paying  any  debt  which  shall  be  payable  at  a  future 
day  according  to  the  terms  and  at  the  time  specified  in  the  contract. 

1285.  Every  person  having  a  claim  against  a  deceased  person  proper  to  be 
allowed  by  the  *  judge  or  commissioners,  who  shall  not,  after  the  giving  of  notice  as 
required  in  the  two  hundred  and  fourteenth  section  of  this  chapter,  exhibit  his  claim 
to  the  judge  or  commissioners  within  the  time  limite<^  by  the  court  for  that  purpose, 
shall  be  forever  barred  from  recovering  such  demand  or  from  setting  off  the  same 
in  any  action  whatever. 

♦"judge  or  "  added  1873,  G.  S.,  p.  320. 

1286.  Wo  action  shall  be  commenced  against  the  ezecutor  or  administra- 
tor except  actions  to  recover  the  possession  of  real  or  personal  property,  and  ac- 
tions tor  relief  other  than  for  the  recovery  of  money  only,  and  such  actions  as  are 
permitted  in  this  chapter;  nor  shall  any  attachment  or  execution  be  issued  against 
the  estate  of  the  deceased  until  the  expiration  of  the  time  limited  by  the  court  for 
the  payment  of  the  debts,  except  in  the  actions  mentioned  in  this  section,  and  in  the 
cases  provided  for  in  section  two  hundred  and  seventy-two  of  this  chapter  [1331]. 

Ameoded  1873,  G.  S.,  p.  320.  A  mortgagee  may  Ibreclose  his  mortgage  after  the  death  of  the 
mortgagor.     9,  60;  5,  504. 
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1287.  All  actions  and  suits  which  may  be  pending  against  a  deceased  person 
at  the  time  of  his  death  may^  if  the  cause  of  action  survives^  be  prosecuted  to  final 
judgment,  and  the  executor  or  administrator  may  be  admitted  to  defend  the  same; 
and  if  the  judgment  shall  be  rendered  against  the  executor  or  administrator,  the 
•court  rendering  it  shall  certify  the  same  to  the  probate  court,  and  the  amount 
thereof  shall  be  paid  in  the  same  manner  as  other  claims  duly  allowed  against  the 
•estate.  • 

See  8,366. 

1288.  Nothing  in  this  chapter  shall  be  construed  to  prevent  an  executor  or 
administrator,  when  he  shall  think  it  necessary,  from  commencing  and  prosecuting 
■any  action  against  any  other  person,  or  from  prosecuting  any  action  commenced  by 
the  deceased  in  his  lifetime,  for  the  recovery  of  any  debt  or  claim,  to  final  judgment, 
or  from  having  execution  on  any  judgment. 

1289.  In  such  case  the  defendant  may  set  off  any  claim  he  may  have  against 
the  deceased,  instead  of  presenting  it  to  the  commissioners,  and  all  mutual  claims 
will  be  set  off  in  such  action ;  and  if  final  judgment  shall  be  rendered  in  favor  of 
the  defendant,  the  same  shall  "be  certified,  by  the  court  rendering  it,  to  the  probate 
■court,  and  the  judgment  shall  be  considered  the  true  balance. 

1290.  When  two  or  more  persons  shall  be  indebted  on  any  joint  contract  or 
upon  a  judgment  founded  on  a  joint  contract,  and  either  of  them  shall  die,  his  estate 
shall  be  liable  therefor,  and  it  may  be  allowed  by  the  commissioners  as  if  the  con- 
tract had  been  joint  and  several,  or  as  if  the  judgment  had  l>een  against  him  alone ; 
■and  the  other  parties  to  such  joint  contract  may  be  compelled  to  contribute  or  pay 
the  same,  if  they  would  have  been  liable  to  do  so  upon  payment  thereof  by  the 
•deceased. 

1291.  The  commissioners  provided  for  by  this  subdivision  shall  receive 
two  dollars  per  day  as  compensation  for  every  day  of  actual  service. 

1292*.  Any  executor,  administrator,  or  creditor  may  appeal  from  the  decision 
•of  the  judge  or  commissioners  to  the  district  court  for  the  same  county,  if  applica- 
tion for  such  appeal  be  made  in  writing  and  filed  in  the  probate  court  within  ten 
days  after  the  entry  of  the  decision  in  the  records  of  the  probate  court. 

These  sections  are  in  part  repealed  by  implication  by  sees.  1114  to  1117  of  ch.  11,  **Court«.'' 
Appeal  bond  can  be  filed  within  thirty  days,  and  no  notice  of  appeal  is  necessary.  25,  267  (41  N. 
W.,  157);  27,  861  (44  N.  W.,  40). 

1293.  In  case  of  an  appeal  by  a  claimant  against  the  estate,  he  shall,  within 
ten  days,  give  a  bond  to  the  adverse  party,  with  sufficient  security,  to  be  approved 
by  the  probate  judge  and  filed  in  his  office,  with  a  condition  that  he  shall  prosecute 
his  appeal  to  effect  and  without  unnecessary  delay,  and  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal.  No  executor  or  administrator 
«hall  be  required  to  enter  into  bond  to  entitle  him  to  appeal. 

Amended  1873,  G.  S.,  p.  321. 

1294.  No  appeal  shall  be  allowed  from  the  decision  of  the  judge  or  commis- 
sioners except  in  the  following  cases :  I.  When  such  judge  or  the  commissioners 
shall  disallow  any  claim  or  set-off  in  whole  or  in  part,  to  the  amount  of  twenty 
<iollars.  II.  When  the  judge  or  commissioners  shall  allow  any  claim  or  set-off  in 
whole  or  in  part,  and  the  sum  allowed  being  objected  to  shall  amount  to  twenty 
dollars. 

1295.  The  party  appealing  shall,  after  the  appeal  is  taken,  give  notice  of 
such  appeal  and  of  the  hearing  thereof  in  the  district  court,  by  service  of  notice 
on  the  adveree  party,  or  if  personal  service  cannot  be  had,  by  causing  the  same  to 

•Sees.  1292  to  1801  amended  lb73.  O.  S.,  pp.  3Ji-3. 

Digitized  by  CjOOQIC 


Ch.  12.  CLAIMS  AGAINST.  '  317 

be  published  for  two  successive  weeks  in  some  weekly  newspaper  of  general  circula- 
tion in  the  county,  which  service  or  publication  must  be  complete  at  least  ten  days 
before  the  next  term  of  such  court,  otherwise  the  notice  must  be  given  for  the  next 
succeeding  term  thereafter. 

Ii96.  The  party  appealing  shall,  on  or  before  the  first  day  of  the  term  of 
said  court  next  after  the  expiration  of  the  time  within  which  notice  might  have 
been  given  as  required  in  the  last  preceding  section,  procure  and  file  in  the  dis- 
trict court  a  certified  copy  of  the  bond,  if  any  given  on  appeal,  and  of  the 
record  of  the  allowance  or  disallowance  appealed  from,  and  of  the  claim  or  set-off 
filed,  together  with  the  proper  evidence  that  notice  has  been  given  as  aforesaid  to 
the  adverse  party. 

1297.  The  district  court  shall  proceed  to  a  trial  and  determination  of  the  case 
in  like  manner  as  upon  appeals  brought  from  the  judgments  of  justices  of  the 
peace ;  and  such  court  may  direct  an  issue  to  be  made  up  between  the  parties 
when  it  shall  be  deemed  necessary ;  and  questions  of  law  may  be  carried  to  the 
supreme  court,  and  costs  may  be  allowed  or  denied  in  the  discretion  of  the  court. 

1298.  The  final  decision  and  judgment  in  cases  so  appealed  shall  be 
Certifled  to  the  probate  court,  and  procedings  shall  be  had  thereon  necessary  to 
carry  the  judgment  of  the  appellate  court  into  execution. 

1299.  If  any  claimant,  appealing  on  account  of  the  disallowance  of  his  claim 
by  the  judge  or  commissioners,  shall  fail  to  enter  such  appeal  in  the  district  court 
as  herein  required,  or  shall  in  any  way  fail  to  prosecute  his  action  on  his  claim  in 
the  district  court,  such  court  may  dismiss  the  appeal,  or  a  certificate  may  be 
filed  in  the  probate  court,  as  the  case  may  require,  in  like  manner  as  in  cases  of 
appeals  from  judgments  of  justices  of  the  ))eace,  and  thereupon  such  claim  shall  be 
forever  barred,  and  the  probate  court  shall  proceed  in  the  same  manner  as  if  such 
appeal  had  never  been  taken. 

1300.  If  the  person  objecting  to  a  claim  and  appealing  on  account  of  the 
allowance  thereof  shall  neglect  to  prosecute  his  appeal  as  aforesaid,  the  court  to 
which  the  appeal  shall  be  taken  may  dismiss  the  appeal,  or  a  certificate  may  be 
filed  as  aforesaid,  as  the  case  may  require,  and  thereupon  the  probate  court  may 
proceed  in  the  same  manner  as  if  the  appeal  had  never  been  taken,  or  on  motion  of 
the  adverse  party,  and  upon  his  producing  an  attested  copy  of  the  record  and 
papers  showing  such  appeal,  the  district  court  shall  cause  the  appeal  to  be  docketed 
and  affirm  the  allowance  appealed  from,  and  enter  judgment  for  costs  against  the 
appellant. 

1301.  When  an  executor  or  administrator  declines  to  appeal  from  the  decision 
of  the  judge  or  commissioners,  any  person  interested  in  the  estate  as  creditor, 
devisee,  legatee,  or  heir  may  appeal  from  such  decision  by  filing  a  written  appli- 
cation therefor,  within  ten  days  after  the  expiration  of  the  time  allowed  to  such 
executor  or  administrator  for  the  filing  of  his  application  as  hereinbefore  provided; 
and  the  same  proceedings  shall  be  had  in  the  name  of  the  executor  or  administrator 
^  if  the  appeal  had  been  taken  by  him ;  Provided^  That  the  person  appealing  in 
such  case  shall  give  bond,  to  be  approved  by  the  judge  of  probate  and  filed  in  his 
office,  as  well  to  secure  the  estate  from  damages  and  costs  as  to  secure  the  interven- 
ing damages  and  costs  to  the  adverse  party ;  and  actions  upon  such  bond  may  be 
maintained  by  the  party  sustaining  damages  thereby. 

1302.  The  said  commissioners  shall  file  with  their  report  all  the  claims 
^d  offsets  presented  to  and  passed  upon  by  them,  and  in  the  hearing  and  deter- 
mination upon  such  claims  and  offsets  the  judge  or  commissi  on  ci-s  shall  be  gov- 
erned  by  the  same  rules  of  evidence  as  prescribed  in  civil  actions  in  the  district 
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-court,  and  depositions  may  be  taken,  filed,  and  nsed  in  evidence  before  the  probate 
■court  as  in  actions  in  the  district  court;  and  such  depositions  shall  be  transmitted 
to  the  district  court  with  the  transcript  used  in  cases  taken  by  appeal  to  said  court, 
if  such  depositions  are  sought  to  be  used  upon  tlie  trial  of  such  cause  in  the  dis- 
•trict  court.  * 

LIMITATION  OP  TIME  FOR  PAYING   DEBTS. 

1303.  The  probate  court,  at  the  time  of  granting  letters  testamentary  or  letters 
-of  administration,  shall  make  an  order  allowing  to  the  executor  or  administrator  a 
time  for  dispo.<sing  of  the  estate  and  paying  the  debts  and  legacies  of  the  de- 
ceased person,  which  time  shall  not,  in  the  first  instance,  exceed  one  year  and  six 
months. 

1304.  The  county  court  may,  on  application  of  the  executor  or  administrator, 
from  time  to  time,  as  the  circumstances  of  the  estate  may  require,  extend  the  time 
for  the  payment  of  debts  and  legacies,  not  exceeding  six  months  at  a  time,  nor  so 
that  the  whole  time  allowed  the  original  executor  or  administrator  shall  exceed  three 
years  '''and  at  the  expiration  of  three  years  such  executor  or  administrator  shall 
at  once  settle  such  estate  as  provided  in  section  282  of  this  act  [1341]. 

All  after  *  added  1887,  p,  386. 

1305.  When  an  executor  or  administrator  shall  make  application  to  have  the 
time  for  paying  debts  and  legacies  extended  beyond  one  year  and  six  months 
from  the  time  of  granting  letters  testamentary  or  of  administration,  the  probate 
court  shall  appoint  a  time  for  hearing  and  deciding  on  such  application,  and  shall 
-cause  notice  of  application  and  of  the  time  and  place  of  hearing  to  be  given  to  all 
persons  interested,  by  publication,  three  weeks  successively,  in  some  newspaper  to  be 
•designated  by  the  court,  and  no  such  order  extending  the  time  shall  be  granted  un- 
less such  notice  shall  have  been  previously  given. 

1306.  When  an  executor  or  administrator  shall  die,  be  removed,  or  become 
incapable  of  discharging  his  trust,  and  a  new  administrator  of  the  same  estate  shall 
«be  appointed,  the  probate  court  shall,  when  necessary,  make  an  order  allowing  to 
such  new  administrator  a  time  for  the  disposing  of  the  estate  unadministered,  and 
paying  the  debts  and  legacies,  which  time  shall  not,  in  the  first  instance^  exceed  one 
year  from  the  time'such  new  administrator  shall  be  appointed;  but  such  time  may 
be  extended  in  like  manner  and  upon  like  notice  as  required  in  case  of  the  original 
executor  or  administrator;  and  nothing  contained  in  this  subdivision  shall  be  con- 
strued to  take  away  the  liability  of  an  executor  or  administrator  to  make  immediate 
payment  when  demanded,  upon  a  decree  for  the  distribution  of  assets  among  cred- 
itors, legatees,  or  heirs  at  law. 

Amended  1873,  G.  S.,  p.  324. 

-OF  THE  DISTRIBUTION  OP  ASSETS  AMONG  THE    CBEDITOBS,   AND  OP  INSOLVENT 

ESTATES. 

1307.  If,  after  the  report  of  the  commissioners  and  ascertaining  the  claims 
against  any  estate,  it  shall  appear  that  the  executor  or  administrator  has  in  hn 
possiession  sufficient  to  pay  all  the  debts,  he  shall  pay  the  same  in  full  within  the 
time  limited  or  appointed  for  that  purpose. 

1308.  If  the  assets  which  the  executor  or  administrator  may  have  received 
and  which  can  be  appropriated  to  the  payment  of  debts  shall  not  be  sufficient,  he 
shall,  after  paying  the  necessary  expenses  of  administration,  pay  the  debts  against 
the  estate  in  the  following  order:  First — The  necessary  funeral  expenses.  Seo- 
ond — The  expenses  of  the  last  sickness.  Third — Debts  having  a  preference  by  the 
laws  of  the  United  States.     Fourth — Debts  due  to  other  creditors. 

Treasarer  cannot  distrain  personal  property  for  taxes  due  from  deceased  in  his  lifetime. 

''^'^^'  Digitized  by  Google 


CJh.  12.  CLAIMS  AGAINST,  81  & 

1309.  If  there  shall  not  be  assets  enough  to  pay  all  the  debts  of  any  one 
<\as8y  each  creditor  shall  be  paid  a  dividend  in  proportion  to  bis  claim,  and  no 
creditor  of  any  one  class  shall  receive  any  payment  until  all  those  of  the  preceding 
•class  shall  be  fully  paid. 

1310.  After  the  return  of  the  report  of  the  commissioners,  and  at  or  before  the 
•expiration  limited  for  the  payment  of  debts,  the  probate  court  shall  make  an 
order  or  decree  for  the  payment  of  the  debts  and  the  distribution  of  the  assets 
which  may  have  been  received  by  the  executor  or  administrator  at  the  time  fixed 
:for  that  purpose,  among  the  creditors,  as  the  circumstances  of  the  estate  shall  require, 
:according  to  the  provisions  of  this  subdivision. 

1311.  If  an  appeal  shall  hslve  been  taken  from  the  decision  of  the  commis- 
sioners, and  shall  remain  undetermined,  the  probate  court  may  suspend  the  decree 
for  the  payment  of  debts  mentioned  in  the  preceding  section,  or  may  order  a  distri- 
bution among  the  creditors  whose  claims  have  been  allowed,  leaving  in  the  hands 
of  the  executor  or  administrator  sufficient  assets  to  pay  the  claim  which  may  have 
been  disputed  and  appealed. 

1312.  When  the  disputed  claim  shall  have  been  finally  settled,  the  probate 
oourt  shall  order  the  same  to  be  paid  out  of  the  assets  retained,  to  the  same  extent 
and  in  the  same  proportion  as  the  claims  of  other  ci*editors. 

1313.  If  the  whole  of  the  debts  shall  not  have  been  paid  by  the  first  distri- 
l)Ution9  and  if  the  whole  assets  shall  not  have  been  distributed,  or  if  other  assets 
shall  afterwards  come  to  the  hands  of  the  executor  or  administrator,  the  probate 
•court  may,  from  time  to  time,  according  to  the  circumstances  of  the  case,  make  fur- 
ther decree  for  the  distribution  of  assets. 

1314.  Whenever  a  decree  shall  have  been  made  by  the  probate  court  for  the 
-distribution  of  the  assets  among  the  creditors,  the  executor  or  administrator  of 
the  estate,  after  the  time  of  payment  shall  arrive,  shall  be  personally  liable  to  the 
creditors  for  their  debts,  or  the  dividend  thereon,  as  for  his  own  debts,  or  he  shall 
be  liable  on  his  bond,  and  the  same  may  be  put  in  suit  on  the  application  of  the 
<n^itor  whose  debt  or  dividend  shall  not  be  paid  as  above  mentioned. 

1 316.  When  the  time  for  paying  the  debts  of  a  deceased  person  shall  be  finally 
limited  by  order  of  the  probate  court  or  by  the  expiration  of  the  time  allowed  for 
that  purpose,  whether  the  estate  shall  be  insolvent  or  not,  the  probate  court  may,  on 
the  application  of  the  executor  or  administrator,  by  an  order  for  that  purpose,  cause 
notice  to  be  given  to  the  creditors  of  the  time  appointed  or  limited  for  the  pay- 
ment of  such  debts,  which  notice  shall  be  given  by  publishing  the  same  at  least 
three  weeks  successively  in  some  paper  to  be  designated  by  the  court,  or  in  such 
other  manner  as  the  court  may  direct. 

1316.  If,  after  notice  shall  have  been  given,  as  provided  in  the  preceding  sec- 
tion, any  creditor  shall  neglect  to  demand  from  the  executor  or  administrator  his 
debtor  the  dividend  thereon  within  two  years  from  the  time  so  limited  for  the  pay- 
ment of  the  debts,  or  if  the  notice  shall  have  been  given  after  such  time,  within  two 
years  from  the  last  publication,  the  claim  of  such  creditor  shall  be  forever  barred* 

Does  not  apply  to  mortgages.     5,  504. 

CONTINGENT  CLAIMS. 

1317.  If  any  person  shall  be  liable  as  security  for  the  deceased,  or  have  any 
K>ther  contingent  claim  against  bis  estate  which  cannot  be  proved  as  a  debt 
before  the  commissioners,  or  allowed  by  them,  the  same  may  be  presented,  with  the 
proper  proof,  to  the  probate  court  or  to  the  commissioners,  who  shall  state  the  same 
dn  their  report,  if  such  claim  was  presented  to  them. 
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1318.  If  the  court  shall  be  satisfied,  from  the  report  of  the  commissioners,  or 
by  the  proof  exhibited,  said  court  may  order  the  executor  or  administrator  to  retain 
in  his  hands  sufficient  to  pay  such  contingent  claim,  when  the  same  shall  become 
absolute;  or,  if  the  estate  shall  be  insolvent,  sufficient  to  pay  a  proportion  equal  to 
the  dividends  of  other  creditors, 

1319.  If  such  contingent  claim  shall  become  absolute,  and  shall  be 
presented  to  the  probate  court,  or  to  the  executor  or  administrator,  at  any  time 
within  two  years  from  the  time  limited  for  other  creditors  to  present  their  claims  to 
the  commissioners,  it  may  lye  allowed  by  the  probate  court  upon  due  proof,  or  it 
may  be  proved  before  the  commissioners  already  appointed  or  before  others  to  be 
appointed  for  that  purpose,  in  the  same  manner  as  if  presented  for  allowance  before 
the  commissioners  had  made  their  report;  and  the  persons  interested  shall  have  the 
same  right  of  appeal  as  in  other  cases. 

1320.  If  such  contingent  claim  shall  be  allowed,  as  mentioned  in  the  pre- 
ceding section,  or  established  on  appeal,  the  creditors  shall  be  entitled  to  receive 
payment  to  the  same  extent  as  other  creditors,  if  the  estate  retained  by  the  executor 
or  administrator  shall  be  sufficient  for  that  purpose;  but  if  the  claim  shall  not  befinally 
established,  as  provided  in  the  preceding  section,  or  if  the  assets  retained  in  the 
hands  of  the  executor  or  administrator  shall  not  be  wholly  exhausted  in  payment 
of  such  claim,  such  assets,  or  the  residue  of  them,  shall  be  disposed  of,  by  order  of 
the  probate  court,  to  the  persons  entitled  to  the  same  according  to  law. 

1321.  If  the  claim  of  any  person  shall  accrue  or  become  absolute  at  any 
time  after  the  time  limited  for  creditors  to  present  their  claims,  the  person  having 
such  claim  may  present  it  to  the  probate  court,  and  prove  the  same  at  any  time 
within  one  year  after  it  shall  accrue  or  become  absolute;  and  if  established  in 
the  manner  provided  in  this  subdivision,  the  executor  or  administrator  shall  be 
required  to  pay  it,  if  be  shall  have  sufficient  assets  for  that  purpose,  and  shall  be 
required  to  pay  such  part  as  he  shall  have  assets  to  pay,  and  if  real  or  personal 
estate  shall  afterwards  come  to  his  possession,  he  shall  be  required  to  pay  such  claim, 
or  such  part  as  he  may  have  assets  sufficient  to  pay,  not  exceeding  the  proportion  of 
the  other  creditors,  in  such  time  as  the  probate  court  may  prescribe. 

1322.  When  a  claim  shall  be  presented  within  one  year  from  the  time  when  it 
shall  accrue  and  be  established,  as  mentioned  in  the  preceding  section,  and  the  exec- 
utor or  administrator  shall  not  have  sufficient  to  pay  the  whole  of  such  claim,  the 
creditor  shall  have  the  right  to  recover  such  part  of  his  claim  as  the  executor 
or  administrator  has  not  assets  to  pay,  against  the  heirs,  devisees,  or  legatees 
who  shall  have  received  sufficient  real  or  personal  property  from  the  estate. 

1323.  If  any  action  shall  be  commenced  against  an  ezecutor  or  adminis- 
trator on  such  claim  as  mentioned  in  section  two  hundred  and  sixty-two  [1321], 
and  for  the  payment  of  which  sufficient  assets  shall  not  have  been  retained,  as  before 
provided,  the  executor  or  administrator  may  give  notice,  under  his  plea  to  such  action, 
that  he  has  fully  administered  the  estate  which  has  oome  to  his  possession  or 
knowledge. 

'  1324.  If  it  shall  appear  on  the  trial  of  such  action  that  the  defendant  had 
fully  administered  at  the  time  the  claim  was  presented,  and  had  no  assets  which 
could  lawfully  be  appropriated  for  that  purpose,  he  shall  be  discharged,  and  shall 
have  judgment  for  his  costs;  but  if  it  shall  be  found  that  he  had  assets  sufficient 
to  pay  only  a  part  of  such  claim,  judgment  shall  be  rendered  against  him  for  such 
sum  only  as  shall  be  equal  to  the  amount  of  assets  in  his  hands. 

1325.  When  the  heirs,  devisees,  or  legatees  shall  have  received  real  or  per- 
sonal estate,  and  shall  be  liable  for  any  debts,  as  mentioned  in  this  subdivision,  they 
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shall  be  liable  in  proportion  to  the  estate  they  may  have  respectively  received ; 
and  the  creditor  may  have  any  proper  action  or  suit  in  law  or  equity,  and  shall 
have  a  right  to  recover  his  claim  against  a  part  or  all  of  such  heirs,  devisees,  or  leg- 
atees, to  the  amount  of  the  estate  they  may  have  respectively  received;  but  no  such 
action  shall  be  maintained  unless  commenced  within  one  year  from  the  time  the 
claim  shall  be  allowed  or  established. 

1326.  If,  by  the  will  of  the  deceased,  any  part  of  his  estate,  or  any  devisees 
or  I^atees,  shall  be  made  exclusively  liable  for  the  debt,  the  devisees  or  legatees 
shall  be  liable  to  oontribute  among  themselves  only,  according  to  the  wilF. 

1327.  If  all  the  persons  liable  for  the  payment  of  any  such  debt  shalP  not  be 
incloded  in  any  such  action  or  suit  as  defendants,  the  suit  or  action  shall  not  there- 
by be  in  any  way  dismissed  or  barred,  but  the  court  before  which  it  shall  be  pend- 
bg  may  order  any  other  parties  brought  in,  by  any  proper  process,  and  may  allow 
such  amendments  as  may  be  necessary  to  make  them  aefendants,  on  such  terms 
as  the  court  shall  prescribe. 

1328.  If  morie  than  one  person  shall  be  liable,  as  aforesaid,  and  the  creditor 
shall  bring  a  suit  in  chancery  against  all  or  a  part  of  the  persons  so  liable,  and 
and  the  persons  liable  shall  dispute  the  debts  or  the  amount  claimed,  the  court  of 
chancery  may  order  an  issue  to  be  formed,  and  direct  that  the  amount  may  be 
ascertained  by  a  jury  in  the  district  court  of  the  county  in  which  the  estate  is  settled ; 
and  the  court  of  chancery  shall  ascertain  and  determine  how  much  each  is  liable  to 
pay,  and  may  award  execution  therefor. 

1329.  If  any  of  the  heirs,  devisees,  or  legatees  shall  die  without  having  paid 
his  iost  share  of  the  debts,  his  estate  shall  be  liable  therefor,  as  for  his  own  debt, 
to  the  extent  to  which  he  would  have  been  liable  if  living. 

1330.  When  any  of  the  heirs,  devisees,  or  l^atees^shall  pfty  more  than  his 
share  of  such  debt,  the  other  persons  liable  shall  be  holden  and  compelled  to 
contribute  their  just  proportion  of  the  same,  as  is  provided  in  the  cases  of  devisees 
and  legatees  in  this  chapter. 

1331.  If  the  giving  of  notice  for  the  examination  and  allowance  of  claims 
against  the  estate,  before  the  judge  or  commissioners,  shall  in  any  case'  be  «,omr(ted 
for  the  period  of  one  year  after  the  granting  of  letters  testamentary  or  administra- 
tion, any  person  having  any  contingent  or  other  lawful  claim  against  a  deceased 
person  may  at  once  commence  an  action  therein,  and  prosecute  the  same  against 
the  executor,  administrator,  heirs,  devisees,  or  l^tees,  as  the  same  may  be,  who 
shall  have  received  real  or  personal  property  from  the  estate;  Provided^  That  in 
case  notice  to  creditors  shall  have  not  been  given  for  the  period  of  one  year,  as  above 
provided,  any  person  having  any  contingent  or  other  lawful  claim  against  a  deceased 
person,  and  shall  neglect  to  commence  action  thereon  against  the  executor,  adminis- 
trator, heirs,  devisees,  or  legatees,  as  the  same  may  be,  who  shall  have  received  real 
or  personal  property  from  the  estate  within  five  years  next  after  the  granting  of 
letters  testamentary  or  administration,  the  same  shall  be  forever  barred;  and  in  all 
cases  a  creditor  having  a  lien  upon  the  real  or  personal  estate  of  the  deceased  by 
judgment,  execution,  or  attachment  previous  to  his  death  may  proceed  to  enforce 
said  lien  the  same  as  if  such  death  had  not  occurred. 

Bewritten  1887,  p.  386.  Mortgagee  e^  nnot  be  compelled  to  reUnquish  his  mortgage  and  share 
in  general  assets  of  the  estote.     9,  60  (1  N.  W.,  867). 

1 832.  In  no  other  case,  except  such  as  are  expressly  provided  for  in  this  chap- 
ter, shall  any  action  be  commenced  or  prosecuted  against  an  executor  or  admin- 
istrator; nor  shall  any  writ  of  attachment  or  execution  issne  a^nst  such  executor 
or  administrator,  or  against  the  estate  of  the  deceased  in  his  hands,  during  the  time 
21 
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allowed  him  for  the  payments,  except  in  the  case  provided  for  in  the  preceding 
section. 

RENDERma  AC500XTNTB  BY   EXBC?UT0B8  AND  ADMINISTRATORS. 

1333.  Every  executor  and  administrator  shall  be  chargeable  in  his  account 
with  the  whole  of  the  goods,  chattels,  rights,  and  credits  of  the  deceased  which 
may  come  to  his  possession ;  also,  with  all  the  proceeds  of  the  real  estate  which 
may  be  sold  for  the  payment  of  debts  and  leeacies,  and  with  all  the  interest,  profit, 
and  income  that  shall  in  any  way  come  to  his  hands  from  the  estate  of  the  de- 
ceased. 

1334.  Every  executor  and  administrator  shall  account  for  the  personal 
estate  of  the  deceased  as  the  same  shall  be  appraised,  except  as  provided  in  the 
following  section. 

1335.  An  executor  or  administrator  shall  not  make  profit  by  increase,  nor 
suffer  loss  by  the  decrease  or  destruction  without  his  fault,  of  any  part  of  the  per- 
sonal estate,  and  he  shall  account  for  the  excess  when  he  shall  sell  any  part  of  the 
personal  estate  for  more  than  the  appraisal,  and  if  he  shall  sell  any  for  less  than  the 
appraisal  he  shall  not  be  responsible  for  the  loss,  if  it  shall  appear  to  be  beneficial 
to  the  estate  to  sell  it 

1836.  The  probate  court,  on  the  application  of  the  executor  or  administrator, 
may,  at  any  time,  order  the  personal  ertate  to  be  sold  at  private  sale,  or  at  pub- 
lic auction,  when  it  shall  appear  to  be  necessary  for  the  purpose  of  paying  debts  or 
I^cies,  or  expenses  of  administration,  or  for  the  preservation  of  the  property,  or 
when  it  shall  be  requested  by  all  the  heirs  residing  in  this  state;  or  the  court  may 
order  such  personal  estate  to  be  sold,  either  at  private  sale,  or  public  auction,  as  the 
executor  or  administrator  may  find  most  beneficial.  If  the  order  be  to  sell  at  pub- 
lic auction,  the  probate  couit  shall  direct  the  mode  of  giving  notice  of  the  time  and 
place  of  sale. 

1337.  When  the  executor  or  administrator  shall  sell  personal  estate  under 
an  order  of  ^  the  probate  court,  he  shall  account  for  the  same  at  the  price  for  which 
it  shall  be  sold. 

1338.  No  executor  or  administrator  shall  be  accountable  for  any  debts  due 
to  the  deceased  if  it  shall  appear  that  they  remain  uncollected  without  his  fisiult. 

1339.  The  executor  or  administrator  shall  also  be  accountable  for  the 
income  of  the  real  estate  while  it  shall  remain  in  his  possession ;  and  if  he  shall 
use  or  occupy  a  part  of  it,  he  shall  account  for  it  as  shall  be  agreed  upon  between 
him  and  the  parties  interested,  or  adjudged  by  the  court  with  their  assent;  and  if 
the  parties,  shall  not  agree  upon  the  sum  to  be  allowed,  the  same  may  be  ascertained 
by  one  or  more  disinterested  persons  to  be  appointed  by  the  probate  court,  whose 
award,  being  accepted  by  such  court,  shall  be  final. 

1340.  When  an  ezecutor  or  administrator  shall  n^lect  or  unreasonably  de- 
lay to  raise  money,  by  collecting  the  debts,  or  selling  the  real  or  personal  estate  of 
the  deceased,  or  shall  neglect  to  pay  over  the  money  he  shall  have  in  his  hands,  and 
the  value  of  the  estate  shall  thereby  be  lessened,  or  unnecessary  cost  or  interest 
shall  accrue,  or  the  persons  interested  shall  suffer  loss,  the  same  shall  be  deemed 
waste^  and  the  damages  sustained  may  be  charged  against  the  executor  or  adminis- 
trator in  his  account,  or  he  shall  be  liable  therefor  on  his  administration  bond. 

1341.  Every  ezecutor  or  administrator  shall  render  an  account  of  his  ad- 
ministration within  one  year  from  the  time  of  his  receiving  letters  testamentary  or 
of  administration,  unless  the  court  shall  give  permission  to  delay,  in  consideration 
that  the  time  for  selling  the  estate  and  paying  debts  shall  be  extended ;  and  he  shall 
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render  sach  further  account  of  bis  administration  from  time  to  time  as  shall  be  re« 
quired  by  the  court,  until  the  estate  shall  bo  wholly  settled;  Provided^  That  at  the 
expiration  of  the  year  from  the  time  of  the  granting  of  letters  testamentary  or  ad« 
ministration,  such  executor  or  administrator  shall  at  once,  and  the  court  is  hereby 
directed  to  compel  such  executor  or  administrator  to  at  once  make  final  settlement 
in  such  estate;  Provided  JurtheTy  That  if  by  reason  of  any  suit  at  law  or  equity, 
then  pending  in  any  court  of  law  in  which  said  estate  is  interested,  and  by  reason 
thereof  a  full  settlement  of  such  estate  cannot  then  be  had,  a  settlement  of  such 
estate  shall  be  had  as  far  &<i  may  be,  and  the  administration  of  such  estate  may  be 
continued  for  the  purpose  only  of  contesting  such  suits  to  a  full  settlement.  Upon 
the  hearing  of  the  accounts  of  any  executor  or  administrator  he  may  be  examined 
on  oath  upon  any  matter  relating  to  his  account,  and  witnesses  in  like  manner  may 
be  examined  on  behalf  of  such  executor  or  administrator,  or  other  party  interested 
in  Hoch  account.  Such  accounts  shall  have  annexed  thereto  the  oath  of  the  execu* 
tor  or  administrator  to  the  effect  that  such  account  is  in  all  respects  just  and  true, 
and  that  to  the  best  of  his  knowledge  and  belief  he  has  therein  accounted  for  all 
the  estate  and  effects  of  the  dec^ised  that  have  come  into  his  possession  or 
knowledge.  Such  executor  or  administrator  shall,  at  least  seven  days  before  the 
time  fix^  for  hearing  such  account,  file  in  the  county  court  all  vouchers  to  be  used 
in  support  thereof,  and  any  voucher  not  so  filed  cannot  be  used  in  support  of  such 
account     Nothing  contained  in  this  section  shall  be  construed  to  take  away  the 

Kwer  of  the  cpunty  court  to  settle  and  allow  an  account  not  certified  as  aforesaid, 
t  in  such  case  the  burden  of  proof  as  to  the  correctness  of  such  account  and  of 
each  item  thereof  shall  rest  upon  such  executor  or  administrator. 
BewritteD  1887,  p.  387. 

1342.  The  executor  or  administrator  shall  be  allowed  all  necessary  expenses 
in  the  care,  management,  and  settlement  of  the  estate,  and  for  his  services  such 
fees  as  the  law  provides,  together  with  all  extra  expenses;  Provided,  That  when 
the  deceased  shall,  by  his  will,  make  some  other  provision  for  the  compensa- 
tion of  his  executor,  that  shall  be  deemed  full  compensation  for  his  services,  un- 
less he  shall,  by  a  written  instrument  filed  in  the  probate  court,  renounce  all  claim 
to  the  compensation  provided  by  the  will. 

1343.  When  no  such  compensation  shall  be  provided  by  the  will,  or  the  exeo- 
ator  shall  renounce  all  claim  thereto,  he  shall  be  allowed  commission  upon  the 
amount  of  ])er8onal  estate  collected  and  accounted  for  by  him,  and  of  the  proceeds 
of  real  estate  sold  under  an  order  of  the  court  for  the  payment  of  debts,  as  follows : 
For  the  first  thousand  dollars,  at  the  rate  of  five  per  cent;  for  all  above  that  sum 
and  not  exceeding  five  thousand  dollars,  at  the  rate  of  two  and  one-half  per  cent; 
and  for  all  above  five  thousand  dollars,  at  the  rate  of  one  per  cent;  and  the  same 
commissions  shall  be  allowed  to  administrators;  and  in  all  cases  such  further  allow- 
ances may  be  made  as  the  judge  of  probate  shall  deem  just  and  reasonable  for  any 
extraordinary  services  not  required  of  an  executor  or  administrator  in  the  common 
coarse  of  his  duty.         ' 

1344.  Every  execntor  or  administrator  may  be  cited  by  the  probate  court 
to  render  account  of  his  administration  at  any  time  after  the  expiration  of  six 
months  from  the  time  of  his  receiving  letters  testamentary  or  of  administration, 
when  it  is  made  to  appear  to  the  satisfaction  of  the  probate  court,  by  the  applica- 
tion, under  oath,  of  any  party  interested  in  the  estate,  that  •there  are  assets  in  the 
bands  of  such  executor  or  administrator,  the  whole  or  any  portion  of  which  ought 
to  be  immediately  decreed  to  be  paid  to  such  applicant.  Every  executor  or  admin- 
istrator failing  to  render  his  account  within  one  year,  as  required  by  section  two 
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huudred  and  eighty-two  of  this  chapter  [1341],  may  be  cited  by  such  court  to  render 
such  account  upon  the  application,  under  oath^  of  any  party  interested  in  the  estate. 
When  a  new  administrator  shall  be  appointed  in  the  place  of  any  former  executor 
or  administrator  of  the  same  estate,  the  probate  court  shall  have  power,  upon  the 
application  of  such  new  administrator^  to  cite  such  former  executor  or  administrator 
to  render  account  of  his  administration ;  and  such  order  or  decree  thereupon  as 
may  be  proper  shall  be  made  by  such  court,  requiring  such  former  executor  or  ad- 
ministrator to  turn  over  and  deliver  to  such  new  administrator  any  estate  or  effects 
remaining  in  the  hands  of  such  former  executor  or  administrator  unadministered. 
When  an  executor  or  administrator,  after  being  duly  cited  by  the  probate  court, 
shall  neglect  to  render  his  account,  or  shall  render  a  false  account,  he  shall  be  liable 
on  his  bond  for  all  damages  that  may  accrue,  and  such  court  may  also  proceed 
against  him  as  for  a  contempt,  in  like  manner  as  in  cases  in  other  courts  of  record. 
An  executor  or  administrator  shall  not  be  cited  as  herein  provided,  when  there  shall 
be  in  force  an  order  of  such  court  giving  him  permission  to  delay  the  rendering  of 
bis  account. 

Rewritten  1873,  G.  S.,  p.  332. 

1346.  When  costs  are  allowed  in  any  case  against  an  executor  or  adminis- 
trator, execution  shall  not  issue  against  tne  estate  of  the  deceased  in  his  hands  there- 
for, but  shall  be  awarded  against  him  as  his  own  debt;  and  the  amount  paid  by  him 
shall  be  allowed  in  his  administration  account,  unless  it  shall  appear  that  the  suit  or 
proceeding  in  which  the  costs  shall  be  taxed  shall  have  been  prosecuted  or  resisted 
without  just  cause. 

1346.  Before  the  administration  account  of  any  executor  or  administrator 
shall  be  allowed,  notice  thereof  shall  be  given  to  all  persons  interested,  of  the  time 
and  place  of  examining  and  allowing  the  same,  and  such  notice  may  be  given  per- 
sonally to  such  persons  as  the  judge  of  probate  shall  judge  to  be  interested,  or  by 
public  notice  under  the  direction  of  the  court;  *  Provided,  That  if  notice  to  cred- 
itors to  present  their  claims  and  demands  against  such  estate  has  been  duly  given  as 
provided  by  law,  and  such  time  has  fully  expired,  and  no  claims  have  b^n  filed 
against  such  estate,  or  in  case  claims  have  been  so  filed  against  such  estate,  but  the 
same  have  been  fully  paid  and  satisfied  by  such  executor  or  administrator  under  the 
order  of  the  court,  and  such  estate  is  fully  solvent,  then,  in  either  case,  the  county 
court  may,  on  the  written  request  of  the  heirs  of  such  estate,  settle  with  such  exec- 
utor or  administrator,  without  either  public  or  personal  notice  being  given  to  such 
heirs  of  such  settlement,  shall  be  as  valid  as  though  public  and  personal  notice  had 
been  given  as  required  by  law;  Provided  further  ^  That  nothing  in  this  section  con- 
tained shall  be  construed  to  include  any  debt  against  any  deceased  person  which 
may  be  secured  by  a  mortgage  or  other  lien  by  reason  of  which  such  debt  may  be 
secured,  and  in  such  case  such  creditor  may  rely  on  his  security;  Provided  further. 
That  nothing  herein  contained  shall  be  construed  to  prevent  any  creditor  from 
prosecuting  such  claim  to  the  court  for  allowance  against  such  estate  if  an  adminis- 
trator thereof  has  been  appointed  within  three  years  next  after  the  death  of  such 
person. 

All  after  «  added  1887,  p.  389. 

PARTITION   AND   DISTRIBUTION   OP  ESTATES. 

1 347.  Before  any  pUrtition  or  division  of  any  estate  among  the  heirs,  devisees, 
or  legatees,  as  provided  in>  this  subdivision,  the  probate  court  shall  make  an 
allowance  for  the  necessary  expenses  of  the  support  of  any  children  of  the  de- 
ceased uuder  seven  years  of  age;  and  it  shall  be  the  duty  of  the  executor  or admio- 
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istrator  to  retain  in  bis  hands  sufficient  estate  for  that  purpose,  except  when  some 
provision  is  made  bj  will  for  their  support. 

Amended  1873,  G.  S.,  p.  333.    See  26,  68  (41  N.  W..  1065). 

1348.  After  the  payment  of  the  debts,  funeral  charges,  and  the  expenses  of 
administration,  and  after  the  allowances  made  for  the  expense  of  the  mainte- 
nance of  the  family  of  the  deceased,  and  for  the  support  of  the  children  under  seven 
years  of  age,  and  after  the  assignment  to  the  widow  of  her  dower,  and  of  her  share 
in  the  personal  estate,  or  when  sufficient  assets  shall  be  reserved  in  the  hands  of  the 
executor  or  administrator  for  the  above  purposes,  the  county  court  shall,  by  a  decree 
for  that  purpose,  assign  the  residue  of  the  estate,  if  any,  to  such  other  persons  as 
are  by  law  entitled  to  the  same. 

Amended  1881,  p.  234. 

1349.  In  such  decree  the  court  shall  name  the  persons,  and  the  proportions  or 
parts  to  which  each  shall  be  entitled,  and  such  persons  shall  have  the  right  to  de- 
mand and  recover  their  respective  shares  from  the  executor  or  administrator,  or  any 
person  having  the  same. 

1350.  Such  decree  may  be  made  on  the  application  of  the  executor  or  admin- 
istrator or  of  any  person  interested ;  but  no  heir,  devisee,  or  l^atee  shall  be  en- 
titled to  a  decree  for  his  share  until  payment  of  the  debts  and  allowances  and 
expenses  mentioned  in  the  preceding  section  shall  have  been  made  or  provided  for^ 
onless  he  shall  give  a  bond  to  the  county  judge,  with  such  surety  or  sureties  as  he 
may  direct,  to  secure  the  payment  of  the  just  proportion  of  such  heir,  devisee,  or 
legatee  of  such  debts  and  expenses,  or  such  part  thereof  as  shall  remain  unprovided 
for,  and  to  indemnify  the  executor  or  administrator  against  the  same. 

Amended  1881,  p.  234,  and  sees.  293  to  310  of  old  law  repealed. 

1361.  When  such  estate  shall  consist  in  part  of  real  estate,  and  shall  descend 
to  two  or  more  heirs,  devisees,  or  legatees,  and  the  respective  shares  shall  not  be 
separate  and  distinguished,  partition  thereof  may  be  made  as  provided  by  law. 

Rewritten  1881,  p.  235. 

1362.  Any  person  aggrieved  by  an  order,  decree,  or  denial  of  a  court  in  pur- 
suance of  the  provisions  of  this  subdivision,  may  appeal  therefrom  as  provided 
for  in  other  cases. 

1363.  The  partition,  when  finally  confirmed  and  established,  shall  be  oon- 
dnsive  on  all  the  heirs  and  devisees,  and  all  persons  claiming  under  them,  and 
apon  all  persons  interested. 

PROBATE  BONDS,   AND  THE  PROSECUTION  OP  THEM. 

1364.  All  bonds  required  by  law  to  be  taken  in  or  by  order  of  the  probate 
court  shall  be  for  such  sum  and  with  such  sureties  as  the  judge  of  probate  shall 
direct,  except  when  the  law  otherwise  prescribes ;  and  such  tionds  shall  be  for  the 
eecurily  and  benefit  of  all  persons  interested,  and  shall  be  taken  to  the  judge  of 
probate,  except  where  they  are  required  by  law  to  be  taken  to  the  adverse  party. 

Omission  to  personally  name  jndge  not  fatal.  9,  293  (2  N.  W.,  884).  Principal's  name  may 
be  signed  by  agent  authorized  in  writing.     3,  213. 

1366.  A  suit  may  be  brought  on  the  bond  of  an  executor  or  administrator 
by  any  creditor,  when  the  amount  due  to  him  has  been  ascertained  and  ordered  by 
the  decree  of  distribution  to  be  paid,  if  the  executor  .or  administrator  shall  neglect 
to  pay  the  same  when  demanded. 

1366.  Such  a  suit  may  be  brought  by  any  person  as  next  of  kin  to  recover 
his  share  of  the  personal  estate,  after  a  decree  of  the  probate  court  declaring  the 
amount  due  to  him,  if  the  executor  or  administrator  shall  fail  to  pay  the  same  when 
demanded. 

Suit  may  be  brought  in  the  name  of  the  probate  jndge.     9,  290  (2  N.  W.,  884). 
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1857.  When  it  shall  appear^  on  the  representation  of  any  person  interested  Id 
the  estate,  that  the  ezecutor  or  administrator  has  failed  to  perform  his  duty  in  any 
other  particular  than  those  before  specified,  the  judge  of  probate  may  authorize  any 
creditor,  next  of  kin,  legatee,  or  other  person  aggrieved  by  such  maladmint8tra«» 
tion  to  bring  an  action  on  the  bond. 

1358.  Whenever  an  executor  or  administrator  shall  refuse  or  omit  to  perform 
any  order  or  decree  made  by  a  judge  of  probate  having  jurisdiction,  for  rendering 
an  account  or  upon  a  settlement  of  any  account,  or  for  the  payment  of  debts,  l^a- 
cies,  or  distributive  shares,  or  for  the  delivery  of  specific  legacies,  such  probate 
judge  may  authorize  the  party  ftggrieved  by  such  refusal  or  omission  to  bring  ao 
action  on  the  bond  of  such  executor  or  administrator. 

Amended  1873,  G.  S.,  p.  338. 

1359.  In  all  suits  upon  such  bonds  as  are  mentioned  in  this  subdivision  the 
action  shall  be  brought  in  the  name  of  the  party  authorized  to  bring  the  same,  or 
in  the  name  of  the  guardiaq  of  such  party ;  and  in  such  action  the  plaintiff  shall 
be  entitled  to  recover  such  damages  as  he  may  have  sustained,  to  the  amount  of 
the  bond  and  no  more;  and  a  judgment  in  favor  of  a  party  for  one  delinquency 
shall  not  preclude  the  same,  or  another  party,  from  an  account  on  the  same  bond 
for  other  delinquencies ;  but  the  aggr^ate  of  all  the  recoveries  on  such  bond  can- 
not exceed  the  amount  for  which  the  bond  was  given. 

Action  was  formerly  brought  in  name  of  probate  judge.    Amended  1873,  G.  S.,  p.  338. 

1360.  On  the  application  of  any  person  authorized  by  this  subdivision  to 
commence  a  suit  on  such  bond,  the  judge  of  probate  may  grant  permission  to  such 
person  to  prosecute  the  same,  and  shall  thereupon  furnish  to  the  applicant,  on  hi» 
paying  the  legal  fee,  a  certified  copy  of  the  bond,  together  with  a  certificate  that 
permission  has  been  granted  to  prosecute  it,  and  the  name  and  residence  of  the 
applicant. 

1361.*  When  an  executor  or  administrator  shall,  for  any  of  the  causes  men- 
tioned in  this  chapter,  be  removed  from  his  trust,  or  shall  die,  or  his  authority  shall 
otherwise  be  extinguished,  and  a  new  administrator  shall  be  appointed,  such 
new  administrator  shall  be  the  party  entitled  to  bring  an  action  upon  the  bond  of 
the  former  executor  or  administrator,  for  any  damages  sustained  by  reason  of  bis 
neglect  or  refusal,  or  the  neglect  or  refusal  of  his  representatives,  to  turn  over  to 
such  new  administrator,  pursuant  to  the  order  or  decree  of  the  probate  court,  or  ac- 
cording to  law,  any  estate  remaining  unad ministered. 

Administrator  de  bonis  non  should  charge  himself  with  amount  of  penalty,  original  adminis- 
trator's bond,  and  hold  the  same  as  assets  in  his  hands  for  the  payments  of  the  debts  of  the  estate. 
81,  239  (31 N.  W.,  739).  Under  facts  stated,  held  that  estate  of  former  administrator  liable  to  new, 
would  be  liable  only  after  settlement  of  former's  accounts  and  allowance  of  just  credits.  24.  713 
(40  N.  W.,  137). 

1S62.  When  the  guardian  of  a  minor,  insane  person,  or  spendthrifl  shall  be 
removed  from  his  trust,  shall  die,  or  his  authority  shall  otherwise ^-be  extinguished, 
and  a  new  guardian  shall  be  appointed,  such  new  guardian  shall  be  the  party  en- 
titled to  bring  an  action  upon  the  bond  of  the  former  guardian,  for  any  damages 
sustained  by  reason  of  his  neglect  or  refusal,  or  the  neglect  or  refusal  of  his  repre- 
sentatives, to  turn  over  to  such  new  guardian,  according  to  the  order  or  decree  of 
the  probate  court,  or  according  to  law,  any  estate  of  the  ward. 

1363.  When  an  action  is  brought  by  any  creditor,  heir  at  law,  next  of  kin, 
or  legatee,  or  devisee,  n^wn  the 'bond  of  any  executor  or  administrator,  as  provided 
in  this  chapter,  the  judgment  thereon,  if  in  favor  of  the  plaintiff,  shall  be  deemed 

•Sees.  1361  to  1865,  rewritten  1873,  G.  S.,  pp.  338-9. 
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a  satisfaction^  so  far  as  sucb  plaintiff  is  concerned,  of  so  much  of  such  order  or  de- 
cree, for  the  omission  or  refusal  to  perform  which  the  judgment  was  rendered. 

1364.  When  an  action  is  brought  pursuant  to  section  three  hundred  and  eight- 
een of  this  chapter,  by  any  new  administrator,  the  money  collected  therein  by 
such  new  administrator  shall  be  assets  in  his  hands,  to  be  administered  according 
to  law ;  and  the  probate  court  may  make  such  new  order  or  decree  for  the  distribu- 
tion thereof  as  the  circumstances  of  the  case  may  require. 

1365.  Whenever  an  action  is  rightfully  brought  by  any  creditor,  heir  at  law, 
next  of  kin,  or  legatee,  pursuant  to  the  provisions  of  this  chapter,  the  same  shall, 
80  far  as  the  causes  of  action  therein  are  concerned,  be  a  bar  to  any  other  cause  of 
action  which  might  have  accrued  under  the  provisions  of  this  chapter,  but  no  far- 
ther; nor  shall  such  bar  arise  from  the  failure  of  any  such  creditor,  heir  at  law,  next 
of  kin,  legatee,  [|or]  devisee  to  bring  an  action  after  the  same  shall  have  accrued  and 
before  the  appointment  of  an  administrator. 

CONVEYANCE  OP  BEAL  ESTATE  BY  EXECUTOBS  AND  ADMINI8TBATOBS  IN  OEBTAIN 

CASES. 

1366.  When  any  person  who  is  bound  by  a  contract  in  writing  tO  COnvey 
any  real  estate  shall  die  before  making  the  conveyance,  the  court  may  make  a  de- 
cree authorizing  and  directing  the  ezecutor  or  administrator  to  convey  such  real 
estate  to  the  person  entitled  thereto,  in  all  cases  where  such  deceased  person,  if  liv- 
ing, mght  be  compelled  tO  execute  such  conveyance. 

In  this  and  following  sections  of  the  act,  jurisdiction  changed  from  probate  to  district  eonri. 
1867,  p.  127. 

1367.  On  the  presentation  of  a  petition,  by  any  person  claiming  to  be  en- 
titled to  such  conveyance  from  any  executor  or  administrator,  setting  forth  the  facts 
upon  which  such  claim  is  predicated,  the  judge  shall  appoint  a  time  and  place  of 
hearing  such  petition,  and  shall  order  notice  of  the  pendency  thereof,  and  of  the 
time  and  place  of  hearing,  to  be  published  at  least  six  successive  weeks  before  such 
bearing,  in  such  newspaper  or  newspapers  in  this  state  as  he  may  deem  necessary. 

1868.  At  the  time  and  place  appointed  for  such  hearing,  or  at  such  other 
time  as  the  same  may  be  adjourned  to,  upon  proof  by  affidavit  of  the  due  publica- 
tion of  the  notice,  the  court  shall  proceed  to  a  hearing,  and  all  persons  interested  in 
the  estate  may  appear  before  the  court  and  defend  against  such  petition,  and  the 
court  may  examine  on  oath  the  petitioner,  and  all  others  who  may  be  produced  before 
them  for  that  purpose. 

1369.  After  a  full  hearing  upon  such  petition,  and  examination  of  the  facts 
and  circumstances  of  such  claim,  if  the  judge  of  the  district  court  shall  be  satisfied 
that  the  petitioner  is  entitled  to  a  conveyance  of  the  real  estate  described  in  his  pe- 
tition, according  to  the  provisions  of  this  subdivision,  he  shall  thereupon  make  a 
decree  authorizing  and  directing  the  executor  or  administrator  to  make  and  execute 
a  conveyance  thereof  to  the  petitioner. 

1370.  Any  person  interested  may  appeal  from  such  decree  to  the  district 
court  for  the  same  county,  as  in  other  cases,  but  if  no  appeal  be  taken  from  such 
decree  within  the  time  limited  therefor  by  law,  or  if  such  decree  be  affirmed  on 
appeal,  it  shall  be  the  duty  of  the  executor  or  administrator  to  execute  the  convey- 
ance according  to  the  direction  contained  in  such  decree;  and  a  certified  copy  of  the 
decree  shall  1^  recorded  with  the  deed,  in  the  office  of  the  register  of  deeds  in  the 
county  where  the  lands  lie,  and  shall  be  evidence  of  the  correctness  of  the  proceed- 
ings, and  of  the  authority  of  the  executor  or  administrator  to  make  the  conveyance. 

1371.  If,  upon  a  hearing  in  the  district  court  as  heretofore  provided,  the 
jadge  shall  doubt  the  right  of  the  petitioner  to  have  a  specific  performance  of  the 
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oontracty  he  shall  dismiss  the  petition  without  prejudice  to  the  rights  of  the  pe- 
titioner,  who  may  at  any  time  thereafter  have  a  bill  in  chancery  to  enforce  a  specific 
performance  of  the  contract,  as  hereinafter  provided. 

1372.  Whenever  any  person  who  is  bound  by  any  contract  tO  COnvey  any 
real  estate  shall  die  before  making  the  conveyance,  the  person  entitled  thereto  may 
have  a  bill  in  the  court  of  chancery  to  enforce  a  specific  performance  of  the  con* 
tract,  by  his  heirs,  devisees,  or  the  executor  or  administrator  of  the  deceased  party 
who  made  such  contract. 

Where  agent  of  creditors  bids  in  property  at  execution  sale  and  afterwards  receives  a  sam  of 
money  for  releasing  the  property  to  the  Jndgment  debtor,  though  sale  confirmed  and  deed  made  to 
agent,  courts  will  decree  a  conveyance.     2,  375. 

1373.  The  court  of  chancery  shall  hear  and  determine  every  such  case 
brought  in  said  court,  according  to  the  course  of  proceedings  in  chancery,  and  shall 
make  such  decree  therein  as  justice  and  equity  shall  require. 

1374.  If  it  shall  appear  that  the  complainant  is  entitled  to  have  a  conveyanoe, 
the  court  may  authorize  and  require  the  ezecutor  or  administrator  of  the  de- 
c^Hfed  party  to  convey  the  estate  in  like  manner  as  the  deceased  party  might  and 
ought  to  have  done  if  living;  and  if  the  heirs  or  devisees  of  such  deo^ised  person, 
or  any  of  them,  shall  be  within  this  state,  and  competent  to  act,  the  court  may 
require  them,  or  either  of  them,  instead  of  the  executor  or  administrator,  to  join  in 
such  conveyance  with  the  executor  or  administrator. 

1375.  Every  conveyance  made  in  pursuance  of  a  decree  of  the  district 
court,  or  the  court  of  chancery,  as  provided  in  this  subdivision,  shall  be  effectual 
to  pass  the  estate  contracted  for  as  fully  as  if  the  contracting  party  himself  was 
still  living  and  then  executed  the  conveyance. 

1376.  A  copy  of  the  decree  for  conveyance,  made  by  the  court  and  duly  certi- 
fied and  recorded  in  the  office  of  the  county  clerk  in  the  county  where  the  lands 
lie,  or  a  copy  of  the  decree  of  the  court  of  chancery  for  that  purpose,  duly  certified 
by  the  clerk  or  roister  of  that  court,  and  recorded  as  aforesaid,  shall  give  the  per- 
son entitled  to  such  conveyance  a  right  to  the  possession  of  the  lands  contracted  for 
and  to  hold  the  same  according  to  the  terms  of  the  intended  conveyance,  in  like 
manner  as  if  they  had  been  conveyed  in  pursuance  of  the  decree. 

1377.  The  recording  of  any  decree,  as  provided  in  the  preceding  section, 
shall  not  prevent  the  court  making  such  decree  from  enforcing  the  same  by  any 
proper  process  according  to  the  course  of  proceedings  therein. 

1378.  If  the  person  to  whom  the  conveyance  was  to  be  made  shall  die  1>efore 
the  commencement  of  proceedings  according  to  the  provisions  of  this  subdivision, 
or  before  the  conveyance  is  completed,  any  person  who  would  have  been  entitled  to 
the  estate  under  him  as  heir,  devisee,  or  otherwise,  in  case  the  conveyance  had  been 
made  according  to  the  terms  of  the  contract,  or  the  executor  or  administrator  of 
such  deceased  person,  for  the  benefit  of  the  person  so  entitled,  may  commence 
such  proceedings,  or  may  prosecute  the  same,  if  already  commenced,  and  the  con- 
veyance shall  thereupon  be  so  made  as  to  vest  the  estate  in  the  same  persons  who 
would  have  been  so  entitled  to  it,  or  in  the  executor  or  administrator  for  their 
benefit. 

Sees.  1379  to  1381.  '*An  act  providing  for  the  conveyance  of  real  estate  by  ezecatora  and 
administrators  in  certain  cases."    1889,  p.  4^.     In  force  March  12. 

1379.  When  a  person  who  has  entered  into  a  written  contract  for  the  sale 
and  conveyance  of  an  interest  in  land  dies  before  the  completion  thereof,  and  his 
executor,  administrator,  or  other  legal  representative  desires  to  complete  the  con- 
tract, he  may  file  a  petition  therefor  in  the  district  court  of  the  county  in  which 
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the  land  or  any  part  thereof  is  situated;  the  application  for  hearing  on  such  petition, 
and  service  of  notice  of  the  pendency  of  such  action,  shall  be  made  in  the  same 
manner  as  in  actions  against  the  representatives  of  a  decedent  tO  compel  the 
conveyance  of  land,  as  provided  in  section  324  of  chapter  23  of  the  Compiled 
Statutes,  entitled  *' Decedents''  [1867],  and  the  heirs  at  law,  devisees,  or  other  l^al 
representatives  of  the  deceased  vendfor,  when  not  plaintiffs,  must  be  made  defend- 
ants in  the  action. 

1380.  When  thei«  is  more  than  one  of  such  contracts  so  made  hj  such 
deceased  vendor  in  his  lifetime,  although  with  difierent  persons,  and  for  different 
tracts  of  land,  which  the  legal  representatives  of  such  deceased  vendor  desire  to 
complete,  such  contracts  may  all  be  described  and  included  in  one  petition,  and 
deeds  may  be  ordered  to  the  different  persons  entitled  thereto,  as  provided  in  the  next 
section.  • 

1381.  The  court,  after  causing  to  be  secured  to,  and  for  the  benefit  of  the 
estate  of  the  deceased  its  just  part  and  proportion  of  the  consideration  of  the  contract 
or  contracts,  may  authorize  the  executors,  administrator,  or  other  legal  repre- 
sentative, to  complete  the  same,  and  to  execute  a  deed  or  deeds,  for  and  on  behalf 
of  the  heirs  at  law,  to  the  purchaser  or  purchasers  which  shall  recite  the  order,  and 
be  as  binding  on  the  heirs  at  law,  and  all  other  persons  interested,  as  if  it  or  they 
had  been  made  by  the  deceased  in  his  lifetime. 

SeoB.  1382  to  1385.  *'  An  act  in  reference  to  executors  and  administrators  and  probate  judges, 
and  for  disposing  of  the  real  estate  of  decedents,  spendthrifts,  or  minors."  1869,  p.  169.  In  force 
Febraaiy  15. 

1382.  When  an  executor  or  administrator  shall  die,  be  removed  from  office, 
or  resign,  or  when  his  letters  shall  be  revoked  during  the  pendency  of  any  suit  in 
which  he  is  a  party,  the  suit  may  be  prosecuted  by  or  against  the  executor  or  admin- 
istrator appointed  in  his  place,  if  any  shall  be  appointed,  in  like  manner  as  if  it  bad 
originally  been  commenced  by  or  against  such  last  execntor  or  administrator. 

1383.  An  executor  or  administrator  duly  appointed  in  any  other  State  or 
county  may  commence  and  prosecute  any  action  or  suit  in  any  court  in  this  state,  in 
his  capacity  of  executor  or  administrator,  in  like  manner  and  under  like  restrictions 
as  a  non-resident  may  be  permitted  to  sue;  *  Provided,  That  in  case  any  executor  or 
administrator  shall  have  been  appointed  in  this  state,  such  person  only  shall  be  en- 
titled to  commence  and  prosecute  actions  or  suits  within  this  state  in  his  capacity  as 
snch  executor  or  administrator. 

All  after  *  added  1865,  p.  247.  Administrator  may  commence  snit  and  action  may  be  reriyed 
in  name  of  hie  executor  or  administrator.     6,  522.    See  16,  420  (20  N.  W.,  266). 

1384.  Every  ezecutor  or  administrator  who  may  have  given  bond  in  this 
state,  with  sorety  agreeably  to  law,  shall  be  authorized  in  all  cases  of  appieal  from 
one  court  to  another,  by  him  made,  to  prosecute  the  same  without  filing  an  appeal 
bond,  such  appeal  to  be  prosecuted  to  the  district  court  as  appeals  are  now  taken 
from  courts  of  justices  of  the  peace. 

1385.  The  judge  of  the  district  court  of  the  state  may,  upon  the  application  of 
an  ezecutor,  administrator,  or  guardian,  to  sell  or  dispose  of  the  real  estate  of  de- 
cedents, spendthrifts,  or  minors,  hear  and  determine  the  same  at  chambers  in  vaca- 
tion; Provided,  That  in  all  cases  where  the  judge  shall  order  a  sale  of  any  real 
estate,  while  sitting  at  chambers,  he  shall  make  out  in  writing  a  copy  of  said 
order,  and  cause  the  same  to  be  filed  in  the  oflRce  of  the  clerk  of  said  court,  and 
said  clerk  shallthere  upon  record  said  order,  in  the  record  book  of  said  court,  before 
any  sale  shall  be  made  as  aforesaid. 
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Sees.  1386  to  1389.  "An  act  providing  for  selling  the  interests  of  ft  deceased  partner  and 
settling  the  accounts  between  him  and  his  surviving  partners. "  1883,  p.  223.  In  force  February  28, 

1386.  The  county  court  which  shall  have  issued  letters  testamentary  or  of 
administration  upon  the  estate  of  a  deceased  partner  may,  upon  due  notice  to  all 
parties  intere<?ted,  authorize  the  executor  or  administrator  of  such  deceased  partner 
to  sell  at  public  auction  his  interest  in  the  partnership  property,  and  the  surviv- 
ing partner  may  be  a  purchaser  at  such  sale  the  same  as  any  disinterested  party. 
The  administrator  or  executor  making  such  sale  shall  report  his  proceedings  thereon 
to  the  court,  and  upon  due  notice  to  all  persons  interested,  the  court  may  confirm 
the  sale,  or,  good  reason  therefor  appearing,  may  set  the  same  aside  ^  and  order 
another  sale.  The  court  shall  also  direct  the  execution  of  such  paper  titles  to  the 
property  sold  as  the  circumstances  require. 

1387.  The  ezecutor  or  administrator  making  such  sale  shall  account  for 
the  partnership  interest  so  sold  at  the  price  at  which  it  shall  be  sold. 

1888.  The  executor  or  administrator  of  a  deceased  partner  shall  settle  with 
the  surviving  partner  all  the  dealings  and  transactions  of  the  partnership,  as 
well  as  those  remaining  unsettled  before  the  death  of  the  deceased  partner,  as  of  the 
said  parties  thereafter^  and  shall  present  to  the  county  court  appointing  such  executor 
or  administrator  a  full  staten^ent  of  the-  matter  and  manner  of  such  settlement,  and 
upon  due  notice  to  all  parties  interested,  the  said  court  shall  examine,  review,  correct,, 
approve,  or  disallow  such  settlement.  But  if  the  said  l^al  representatives  of  such 
deceased  partner  and  the  surviving  partner  cannot  agree  upon  such  settlement,  the 
accounts  of  the  dealings  and  transactions  of  the  partnership  shall  be  settled  as 
heretofore. 

1389.  In  case  the  executor  or  administrator  of  a  deceased  partner  be  alsa 
his  surviving  partner,  the  county  court  appointing  him  shall  appoint  a  special 
administrator  to  discharge  the  duties  herau  provided,  and  his  powers  shall  be  limited 
thereto.  Such  appointment  shall  be  made  upon  the  same  proceedings  as  are  pro- 
vided by  law  for  the  appointment  of  special  administrators,  when  there  is  delay  in 
the  granting  general  letters  testamentary  or  of  administration. 

Sees.  1390  and  1391.  *'Au  act  to  permit  coanty  jadges  to  grant  authority  to  administrators 
of  intestate  estates  to  mortga^  real  estate  for  certain  purposes  and  if  necessary  appoint  special 
administrators  therefor.''    It 87,  p.  390.     In  force  April  2. 

1890.  The  county  judge  may,  upon  proper  showing  by  petition  supported  by 
competent  testimony,  showing  that  the  best  interests  of  the  estate  demand  it,  grant 
authority  to  the  administrators  of  intestate  estates  to  mortgage  any  real  estate 
belonging  to  such  estate,  where  mortgages  existing  on  such  real  estate  are  due,  or 
are  about  to  become  due,  and  there  is  no  money  belonging  to  such  estate  with  which 
to  pay  or  redeem  such  mortgages ;  Provided^  That  in  no  instance  shall  authority  be 
granted  by  such  county  judge  to  such  administrators  to  mortgage  such  real  estate 
for  a  greater  sum  than  the  amount  secured  by  the  original  mortgage. 

1391.  That  where  no  administrator  has  been  appointed  the  county  judge  may 
appoint  a  special  administrator  to  carry  out  the  provisions  contained  in  section  1 
of  this  act. 

Sees.  1392  and  1393.  **An  act  authorizing  a  recovery  of  damages  by  the  personal  represen- 
tatives of  a  person  whose  death  is  caused  by  the  wrongful  act  of  a  person,  company,  or  corpora- 
tion."*   1873.    In  force  February  25.     G.  8.,  p.  272. 

1392.  That  whenever  the  death  of  a  person  shall  be  caused  by  the  wrongful  act, 
n^lect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages,  ixh 

•  This  statute  is  rabsUntially  a  re-enactment  of  Lord  CAmpt>eU'ff  act  of  1846  (9  and  10  Vlct,  ch.  98),  which  is- 
the  model  of  nearly  all  American  legislation  on  the  subject.    See  Cooley,  Tons,  2dB*. 
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respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  company  or  cor> 
poration  which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to- 
an  action  for  damages,  notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such  circumstances  as  amount  in* 
law  to  felony. 

1393.  That  every  such  action  shall  be  brought  by  and  in  the  names  of  the 
personal  representi^tives  of  such  deceased  person,  and  the  amount  recovered  in  every 
such  action  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such 
deceased  person,  and  shall  be  distributed  to  such  widow  and  next  of  kin  in  the  pro- 
portion provid^  by  law  in  relation  to  the  distribution  of  personal  property  left  by 
persons  dying  intestate;  and  in  every  such  action  the  jury  may  give  such  damages 
as  they  shall  deem  a  fair  and  just  compensation  with  reference  to  the  pecuniary  in- 
juries, resulting  from  such  death,  to  the  wife,  and  next  of  kin  of  such  deceased  per- 
son, not  exceeding  the  sum  of  five  thousand  dollars ;  Providedy  That  every  sucb 
action  shall  be  commenced  within  two  years  after  the  death  of  such  person. 

Petition  under  this  section  mnst  allege  what  relatives  left.  17,  673  (24  N.  W.,  219).  Ao- 
tion  for  causing  death  mast  be  brought  by  personal  representatives  of  deceased.  12,  3  (10  N.  W., 
411).  Husband  is  not  **next  of  kin."  It  must  appear  that  there  is  a  widow,  or  some  person 
"next  of  kin  "  to  entitle  the  administrator  to  recover.  18,  284  (13  N.  W.,  401).  It  is  no  defense 
that  the  deceased  came  to  his  death  while  working  for  defendant  on  Sunday.  18,  700  (26  N.  W.. 
347).  .  ,  '  ^  ^ 
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CHAPTER  13.— DOMESTIC  RELATIONS. 

Sees.  1394  to  1410  formed  ch.  34,  R.  S.  1866,  p.  254,  entitled  <«  Marriage." 

1394.  In  law,  marriage  is  considered  a  civil  COntracty  to  which  the  consent 
of  the  parties  capable  of  contracting  is  essential. 

1395.  At  the  time  of  the  marriage  the  male  mast  be  of  the  age  of  eighteen 
years  or  upwards,  and  the  female  of  the  age  of  sixteen  years  or  upwards. 

1396.  Marriages  are  void:  First — When  one  party  is  a  white  person  and 
the  other  is  possessed  of  one-fourth  or  more  n^o  blood.  Second— When  either 
party  has  a  husband  or  wife  living  at  the  time  of  marriage.  Third — When  either 
party  is  insane,  or  an  idiot,  at  the  time  of  marriage.  Fourth — When  the  parties 
atand  to  the  relation  to  each  other  of  parents  and  children,  grandparents  and  grand- 
children, brother  and  sister,  of  half  as  well  as  whole  blood,  uncle  and  niece,  aunt 
and  nephew;  and  this  subdivision  extends  to  ill^itimate  as  well  as  l^itimate  chil- 
dren and  relatives. 

1397.  Previous  to  the  solemnization  of  any  marriage  in  this  state,  a  license 
for  that  purpose  must  be  obtained  from  the  probate  judge  of  the  county  wherein  the 
marriage  is  to  take  place. 

1398.  When  either  party  is  a  minor,  no  license  shall  be  granted  without  the 
verbal  consent,  if  present,  or  written  consent,  if  absent,  of  the  fath.er,  if  living, 
if  not,  then  of  the  mother,  of  such  minor,  or  of  the  guardian  or  person  under 
whose  care  and  government  such  minor  may  be,  which  written  consent  shall  be 
proved  by  the  testimony  of  at  least  one  competent  witness. 

1399.  When  application  shall  be  made  for  a  license  to  the  probate  judge  he 
shall  upon  the  granting  of  such  license  state  therein  the  Christian  and  surnames  of 
the  fathers  of  both  parties,  the  Christian  and  maiden  names  of  the  mothers  of  both 
|)arties,  the  Christian  and  surnames  of  the  parties,  the  residence  of  both  parties,  their 
places  of  birth,  their  respective  ages,  their  color,  which  license  shall,  prior  to  the 
issuing  thereof,  be  entered  of  recora,  in  the  office  of  the  probate  judge,  in  a  suitable 
book  to  be  provided  for  that  purpose. 

Amended  1869,  p.  167. 

1400.  If,  on  such  testimony  being  given,  it  shall  appear  that  either  of  the 
parties  is  legally  incompetent  to  enter  into  such  contract,  or  that  there  is  any 
impediment  in  the  way,  or,  if  either  party  is  a  minor,  and  the  consent  mentioned 
in  section  five  shall  not  be  given,  the  said  judge  shall  refuse  to  grant  a  license. 

1401.  Every  judge  and  justice  of  the  peace,  and  every  prcmher  of  the  gospel, 
authorized  by  the  usages  of  the  church  to  which  he  belongs,  to  soleihnize  marriages, 
may  perform  the  marriage  ceremony  in  this  state;  *and  every  such  person  per- 
forming the  marriage  ceremony  shall  enter  upon  the  said  license  a  full  return  of 
his  proceedings  in  the  premises,  which  return  shall  be  made  to  the  probate  judge  of 
the  proper  county,  within  three  months  after  such  marriage  ceremony  has  been  per- 
formed, and'which  return  the  said  probate  judge  shall  record  or  cause  to  be  recorded 
in  the  same  book  where  the  said  marriage  license  is  recorded. 

Amended  and  all  after  *  added  1869,  p.  168. 

1402.  In  the  solemnization  of  marriage  no  particular  form  shall  be  required 
except  that  the  parties  shall  solemnly  declare,  in  the  presence  of  the  magistrate  or 
minister  and  the  attending  Witnesses,  that  they  take  each  other  as  husband  and  wife; 
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and  in  any  case  there  ahall  be  at  least  two  witnesses,  besides  the  minister  or  magis- 
trate present  at  the  ceremony. 

Not  indispensable  that  clergyman  or  magistrate  should  be  present  to  authorize  contract;  it 
may  be  made  in  one  state  and  if  followed  by  celebration  and  cohabitation  in  another,  is  valid* 
24,  434  (39  N.  W.,  450). 

1403.  Whenever  a  marriage  shall  have  been  solemnized  pursuant  to  the  pro- 
visions of  this  chapter^  the  minister  or  magistrate  who  solemnized  the  same  shall 
^ve  to  each  of  the  parties,  on  request,  a  certificate,  under  his  hand,  specifying 
Uie  Dames,  ages,  and  places  of  residence  of  the  parties  married,  the  names  and  resi- 
dence of  at  least  two  witnesses  who  were  pt'esent  at  such  marriage,  and  the  time  and 
place  thereof. 

1404.  Every  person  having  authority  to  join  others  in  marriage  shall,  within 
three  months  after  the  solemnization  of  any  such  marriage,  make  and  deliver  to  the 
probate  judge  of  the  county  in  which  the  marriage  took  place,  a  certificate  con- 
taining the  particulars  mentioned  in  {he  preceding  section. 

1405.  The  probate  judge  of  each  county  in  the  state  shall  record  all  such 
returns  of  such  marriages  in  a  book  to  be  kept  for  that  purpose,  within  one 
month  after  receiving  the  same. 

1406.  [Violation  of  act — Penalty.] — If  any  iustice,  minister,  or  other 
person  whose  duty  it  is  to  make  and  transmit  to  the  probate  judge  such  certificate, 
shall  n^lect  to  make  and  deliver  the  same;  or  if  the  probate  judge  shall  neglect  to 
to  record  such  certificate;  or  if  any  person  shall  undertake  to  join  others  in  mar- 
riage, knowing  that  he  is  not  legally  authorized  so  to  do,  or  knowing  of  any  legal 
impediment  to  the  proposed  marriage;  or  if  any  person  authorized  to  solemnize  any 
marriage  shall  willfully  and  knowingly  make  a  false  certificate  of  any  marriage  to 
the  probate  judge;  or  if  the  said  probate  judge  shall  willfully  and  knowingly  make 
a  false  record  of  any  certificate  of  marriage  to  him  made,  he  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars^ 
or  imprisonment  for  a  period  not  exceeding  one  year,  at  the  discretion  of  the  court. 

1407.  No  marriage  solemnized  t^fore  any  person  professing  to  be  a  justice 
of  the  p^ce,  or  a  minister  of  the  gospel,  shall  be  deemed  or  adjudged  to  be  void, 
nor  shall  the  validity  thereof  be  in  any  way  affected  on  account  of  any  want  of 
jurisdiction  or  authority  in  such  supposed  justice  or  minister;  Providedy  The 
marriage  be  consummated  with  a  full  belief  on  the  part  of  the  persons  so  married^ 
or  either  of  them,  that  they  have  been  lawfully  joined  in  marriage. 

1408.  It  shall  be  lawful  for  every  religious  society  to  join  together  in  mar- 
riage such  persons  as  are  of  the  said  society,  according  to  the  rites  and  customs  of 
sudi  society  to  which  they  belong;  the  clerk  or  keeper  of  the  minutes,  proceedings, 
or  other  book  of  the  religious  society  wherein  such  marriage  shall  be  had,  or  if  there 
be  no  such  clerk  or  keeper  of  the  minutes,  then  the  moderator  or  person  presiding 
in  such  society,  shall  make  out  and  transmit  to  the  probate  judge  of  the  county  a 
certificate  of  the  marriage,  and  the  same  shall  be  recorded  in  like  manner  as  is  pro- 
vided in  the  preceding  section  of  this  chapter. 

1409.  The  original  certificate  and  record  of  marriage  made  by  the  minister, 
officer,  or  person,  as  prescribed  in  this  chapter,  and  the  record  thereof,  made  as  pre- 
scribed, or  a  copy  of  such  record,  duly  certified  by  such  officer,  shall  be  received 
in  all  conrts  and  places  as  presumptive  evidence  of  the  fact  of  such  marriage. 

May  be  proved  by  an  eye  witnese  of  ceremony.     17,  529  (23  N.  W.,  507). 

1410.  All  marriages  contracted  without  this  state,  which  would  be  valid 
by  the  laws  of  the  country  in  which  the  same  were  contracted,  shall  be  valid  in  all 
courts  and  places  in  this  state. 

Private  marriage  in  Illinois  held  not  invalid  in  that  state  and  hence  binding  in  Nebraska. 
24,  429  (39  N.  W.,  450). 
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Sees.  1411  to  1416.  ''An  act  respecting  the  rights  of  married  women.**  1871,  p.  6a  In 
tforce  Jnne  1. 

1411.  The  property,  real  and  personal,  which  any  woman  in  this  state  may 
-own  at  the  time  of  her  marriage,  and  the  rents,  issues,  profits,  or  proceeds  thereof, 
and  any  real,  personal,  or  mixed  property,  which  shall  come  to  her  by  descent, 
-devise,  or  the  gift  of  any  person  except  her  husband,  *or  which  she  shall  acquire 
by  purchase  or  otherwise,*  shall  remain  her  sole  and  separate  property,  notwith- 
«tancliqg  her  marriage,  aiid:  shall  not  be  subject  to  the  disposal  of  her  husband,  or 
liable  for  his  debts;  "^Providedy  That  all  property  of  a  married  woman  not  exempt 
by  law  from  sale  on  execution  or  attachment  shall  be  liable  for  the  payment  of 
all  debts  contracted  for  necessaries  furnished  the  family  of  said  married  woman  after 
'execution  against  the  husband  for  such  indebtedness  has  been  returned  unsatisfied  for 
^ant  of  goods  and  chattels,  lands  and  tenements  whereon  to  levy  and  make  the  same. 

Words  **or  heqnest**  after  devise  omitted  and  *  to  *  added  1875,  p.  88;  and  all  after  last  * 
:added  1887,  p.  478.  Wife's  separate  property  not  liahle  for  hnshand's  debts,  although  he  had 
rednced  it  to  his  possession  so  it  woald  be  liable  under  the  common  law.  12, 389  (11  N.  W.,  852). 
8ince  the  act  of  1875  there  is  no  law  subjecting  the  separate  property  of  a  married  woman  to  exe- 
•«ntion  or  sale  for  any  debt  of  her  husband  whatever.  14,  264  (15  N.  W.,  336).  Female  marrying 
under  sixteen  years  can  convey  her  real  estate  after  arriving  at  that  age.  19,  431  (27  N.  W., 
393).  Wife  may  l)ecome  creditor  of  husband.  4, 170.  In  contest  between  creditors,  presumption 
4igainst  wife.  8, 329.  Exempt  proi>erty  cannot  l)e  taken  for  necessaries.  25,  658  (41  N.  W.,  642). 
^  presumption  of  law  that  personalty  in  possession  of  wife  while  living  with  her  hnsband  belongs 
to  latter.  29,  428  (45  N.  W.,  471).  See  5, 246;  17,  348  (22 N.  W.,  776);  24, 760  (40  N.  W.,  282); 
^8,  373  (44  N.  W.,  450);  28, 807  (44  N.  W.,  1136). 

1412.  A  married  woman,  while  the  marriage  relations  subsists,  may  bargain, 
:8ell,  and  convey  her  real  and  personal  property,  and  enter  into  any  contract  with 
reference  to  the  same  in  the  same  manner,  to  the  same  extent,  and  with  like  efiect  as 
•as  a  married  man  may  in  relation  to  his  real  and  personal  property. 

Common  law  rule  adopted.  6,  264.  Wife  bound  by  her  contracts  regarding  her  separate 
•estate.  6,  363.  Married  woman  may  make  the  same  disposition  of  her  individual  property  as 
may  a  married  man.  4,  315.  A*  married  woman  is  liable  upon  her  contract  of  warranty  for  her 
property.  17,  667  (24  N.  W.,  333).  Married  woman  may  bind  her  separate  property  to  secure  her 
ihusband's  debts.  12,  468  (12  N.  W.,  1).  Mortgage  given  by  a  married  woman  to  secure  her  hus- 
band's note  made  three  months  before,  there  being  no  new  consideration,  cannot  be  enforced.  11, 
448  (9  N.  W.,  569).  Married  woman  is  not  liable  on  note  signed  by  her  unless  it  was  given  with 
reference  to  and  upon  the  faith  and  credit  of  her  separate  property.  10,  311  (4  N.  W.,  1054). 
Where  husband  transacts  business  for  his  wife  and  she  ratifies  his  acts,  she  is  bound.  6,  377. 
Making  and  delivering  of  a  promis^ry  note  by  husband  to  wife  for  a  valuable  consideration,  a  valid 
-contract.  9,  22  (2  N.  W.,  2*21).  Bona  fide  contract  between  husband  and  wife  will  not  be  declared 
fraudulent,  irom  the  mere  fact  that  years  afterward  the  husband  was  unable  to  pay  his  debts.  1 1, 
249  (9  N.  W.,  90).  Wife  not  liable  for  medical  services  for  family.  8,  359.  See  28,  420  (36  N. 
W.,  572). 

1413.  A  woman  may,  while  married,  sue  and  be  suedy  in  the  same  manoer 
as  if  she  were  unmarried. 

Wife  may  maintain  suit  against  her  husband  on  promissory  note.  9, 25  (2  N.  W.,  221).  Wif« 
•may  maintain  an  action  for  an  ii^ury  to  her  person.     7,  486. 

1414.  Any  married  woman  may  carry  on  trade  or  business,  and  perform 
any  labor  or  services  on  her  sole  and  separate  account;  and  the  earnings  of  any  mar- 
ried woman,  from  her  trade,  business,  labor,  or  services,  shall  be  her  sole  and  separate 
property,  and  may  be  used  and  invested  by  her  in  her  own  name. 

To  enable  a  married  woman  to  avoid  payment  of  note  executed  by  her  as  security  for  another 
it  is  not  sufficient  to  allege  that  the  notes  are  not  a  charge  on  her  separate  estate;  she  must  allege 
that  the  contract  did  not  concern  her  separate  property,  trade,  or  business.  20,  457  (30  N.  W., 
526). 

1415.  Any  woman  who  shall  have  been  married  out  of  this  state  shall, 
if  her  husband  afterwards  become  a  resident  of  this  state,  enjoy  all  the  rights  as 
to  property  which  she  may  have  acquired  by  the  laws  of  any  other  state,  territory, 
or  country,  or  which  she  may  have  acquired  by  virtue  of  any  marriage  contract  or 
settlement  made  out  of  this  state. 
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1416.  Nothing  in  this  act  contained  shall  invalidate  any  marriage  settle- 
ment or  contract  now  made,  or  to  be  made  hereafter. 

Sec  1417.  "An  act  to  exempt  the  property  of  the  husband  from  liability  of  the  debts  con- 
tracted by  the  wife  before  marriage."    1877,  p.  33.    In  force  Jane  1. 

1417.  The  property  of  the  husband  shall  not  be  liable  for  any  debts  con- 
tracted by  the  wife  before  marriage. 

Sees.  1418  to  1460,  e^c^t  sees.  1440  and  1441,  formed  ch.  16,  R.  S.  1866,  p.  128,  entitled 
"**  Divorce  and  Alimoixy.'' 

1418.  Marriages  which  are  declared  void  by  section  three  of  chapter  40^ 
•entitled  "  Marriages/'  are  void  without  any  decree  of  divorce. 

1419.  In  case  of  a  marriage  solemnized  when  either  of  the  parties  are  under 
the  age  of  legal  consent,  if  they  shall  separate  during  such  nonage,  and  not 
•cohabit  together  afterwards,  or  in  case  the  consent  of  one  of  the  parties  was  obtained 
by  force  or  fraud,  and  there  shall  have  been  no  subsequent  voluntary  cohabitation 
of  the  parties,  the  marriage  shall  be  deemed  voidable. 

1420.  When  a  marriage  is  supposed  to  be  void,  or  the  validity  thereof  is 
doubted,  for  any  of  the  causes  mentioned  or  referred  to  in  the  two  preceding  sections, 
•either  party,  excepting  in  the  cases  where  a  contrary  provision  is  hereinatter  made, 
may  file  a  petition  in  the  district  court  of  the  county  where  the  parties,  or  one  of 
them,  reside,  for  annulling  the  same,  and  such  petition  shall  be  filed,  and  pro- 
•ceedings  shall  be  had  thereon,  as  in  the  case  of  a  petition  filed  in  said  court  for  a 
divorce;  and  upon  due  proof  thereof,  it  shall  be  declared  void  by  a  decree  or 
sentence  of  nullity. 

1421.  When  the  validity  of  any  marriage  shall  be  denied  or  doubted  by  either 
of  the  parties,  the  other  may  file  a  petition  in  the  manner  aforesaid,  for  affirming 
the  marriage,  and  upon  due  proof  of  the  validity  thereof  it  shall  be  declared  valid 
by  a  decree  or  sentence  of  the  court,  and  such  decree,  unless  reversed  on  appeal, 
shall  be  conclusive  upon  all  parties  concerned. 

Woman  comi^tent  to  testify  against  her  alleged  husband;  her  testimony  corroborated  by 
letters,  etc.,  held  safficient  in  case  stated  to  prove  marriage  when  opposed  to  nnsnpported  denial  of 
hasband.    24,  424,  434  (39  N.  W.,  450). 

1422.  A  divorce  from  the  bonds  of  matrimony  may  be  decreed  by  the  dis- 
trict court  of  the  county  where  the  parties,  or  one  of  them,  reside,  on  the  applica- 
tion by  the  petition  of  the  aggrieved-  party  in  either  of  the  following  cases:  Fird — 
When  adultery  has  been  committed  by  any  husband  or  wife.  Second — ^When  one 
of  the  parties  was  physically  incompetent  at  the  time  of  the  marriage.  Third — 
When  one  of  the  parties  has  been  sentenced  to  imprisonment  in  any  prison,  jail,  or 
house  of  correction,  for  three  years  or  more;  and  no  pardon  granted,  after  a  divorce 
for  that  cause,  shall  restore  such  party  to  his  or  her  conjugal  rights.  Fourth — 
Where  either  party  shall  willfully  abandon  the  other  without  just  cause,  for  the 
term  of  two  years.  Fifth — When  the  husband  or  wife  shall  have  become  an  habit- 
ual drunkard.  *8ixth — When  either  party  shall  be  sentenced  to  imprisonment  for 
life;  and  no  pardon  shall  effect  a  decree  of  divorce  for  that  cause  rendered. 

*  Amended  and  sixth  clause  added  1875,  p.  79.  Action  may  be  brought  in  connty  where 
plaintiff  resides  and  summons  issued  to  and  served  upon  defendant  in  another  county.  10,  349 
<6  N.  W.,  397).  General  denial,  good  answer  to  allegation  of  adultery.  6,  306.  See  20,  536 : 
28,  275 ;  29,  533  (45  N.  W.,  777). 

1423.  A  divorce  from  the  bonds  of  matrimony  or  from  bed  and  board  may 
be  decreed  for  the  cause  of  extreme  cruelty,  whether  practiced  by  using  personal 
violence,  or  by  other  means ;  or  for  utter  desertion  of  either  party  for  the  term  of 
two  years;  and  a  like  divorce  may  be  decreed,  on  complaint  of  the  wife,  when  the 
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basband,  being  of  sufficient  ability  to  provide  suitable  maintenance  for  her,  shall 
grossly  or  wantonly,  and  cruelly  refuse  or  neglect  so  to  do. 

Mere  rudeness  of  langnage,  austerity  of  temper,  etc.,  not  sufficient.  16, 15  (19  N.  W.,  784). 
Husband  must  grossly  or  wantonly  refuse  or  neglect  to  support  the  wife  to  entitle  her  to  a  divorce. 
10,  145  (4  N.  W.,  1036). 

1424.  No  divorce  shall  be  granted  unless  the  complainant  shall  have 
resided  in  this  state  for  six  months  immediately  preceding  the  time  of  filing  the 
complaint,  or  unless  the  marriage  was  solemnized  in  this  state,  and  the  applicant 
shall  have  resided  therein  from  the  time  of  the  marriage  to  the  time  of  filing  the 
complaint. 

At  least  one  of  the  parties  must  be  bona  fide  resident  of  place  where  divorce  is  granted.  19,. 
706(28N.W.,296). 

1425.  No  divorce  shall  be  decreed  in  any  case  when  it  shall  appear  that  the 
petition  therefor  was  founded  in  or  exhibited  by  collusion  between  the  parties^ 
nor  where  the  party  complaining  shall  be  guilty  of  the  same  crime  or  misconduct 
charged  against  the  respondent. 

Courts  of  general  jurisdiction  can  vacate  decree  after  term  at  which  rendered,  if  obtained  by 
fraud.     24-,  551  (39  N.  W.,  594). 

1426.  A  petition  or  bill  of  divorce^  alimony^  and  maintenance  may  be  ex- 
hibited by  a  wife  in  her  own  name^  as  well  as  a  husband ;  and  in  all  cases  the 
respondent  may  answer  such  petition  or  bill  without  oath;  '^'and  in  all  cases  of 
divorce,  alimony,  and  maintenance,  when  personal  service  cannot  be  had,  service  by 
publication  may  be  made  as  is  provided  by  law  in  other  civil  cases  under  the  Code 
of  Civil  Procedure. 

Amended  and  all  after  *  added  1869,  p.  28.  Affidavit  for  service  by  ptibllcation  defective^ 
court  acquires  no  jurisdiction.    8, 200  (2  N.  W.,  466).    See  21,  390  (32  N.  W.,  170). 

1427.  That  either  party  may  be  a  witness  as  in  other  civil  cases. 
This  section  added  1869,  p.  2a 

1428.  Suits  to  annul  or  affirm  a  marriage,  or  for  a  divorce,  shall  be  con- 
ducted in  the  same  manner  as  other  suits  in  courts  of  equity ;  and  the  court  shall 
have  the  power  to  award  issues,  to  decree  costs,  and  enforce  its  decrees  as  in  other 
caseiB. 

1429.  In  every  suit  brought,  either  for  a  divorce  or  for  a  separation,  the  court 
may,  in  its  discretion,  require  the  husband  to  pay  any  sum  necessary  to  enable  the 
wife  to  carry  on  or  defend  the  suit  during  its  pendency;  and  it  may  decree  costa 
against  either  party,  and  award  execution  for  the  same ;  or  it  may  direct  such  costs 
to  be  paid  out  of  any  property  sequestered,  or  in  the  power  of  the  oourt^  or  in  the 
hands  of  a  receiver. 

See  29,  459  (45  N.  W.,  466). 

1430.  After  the  exhibition  of  the  petition  in  a  suit  to  annul  a  marriage,  or  for 
a  divorce,  whether  from  the  bonds  of  matrimony  or  from  bed  and  board,  the  court 
may  at  any  time,  either  in  term  or  vacation,  on  the  petition  of  the  wife,  prohibit 
the  husband  from  imposing  any  restraint  upon  her  personal  liberty  during  the 
pendency  of  the  cause. 

1431.  The  court  may  in  like  manner,  on  the  application  of  either  party,  make 
such  order  concerning  the  care  and  custody  of  the  minor  children  of  the  par> 
ties,  and  their  suitable  maintenance,  during  the  pendency  of  such  suit,  as  shall  be 
deemed  proper  and  necessary,  and  for  the  benefit  of  the  children. 

Custody  of  children  taken  from  grandparents,  with  whom  erring  wife  lived,  and  awarded  to 
husband.     29,  459  (46  N.  W.,  466). 

1432.  Upon  pronouncing  a  sentence  or  decree  of  nullity  of  a  marriage,  and 
also  upon  decreeing  a  divorce,  whether  from  the  bonds  of  matrimony  or  from  bed 
and  board,  the  court  may  make  such  further  decree  as  it  shall  deem  just  and  proper 
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ooncerniDg  the  care^  custodyy  and  maintenanoe  of  the  minor  children  of  the 
parties^  and  maj  determine  with  which  of  the  parents  the  children  or  any  of  them 
shall  remain. 

1433.  The  court  may  from  time  to  time,  afterwards,  on  the  petition  of  either 
of  the  parents,  revise  and  alter  such  decree  concerning  the  care,  custody,  and 
maintenance  of  the  children,  or  any  of  them,  and  make  a  new  decree  concerning 
the  same,  as  the  circu,m8taQces  of  the  parents  and  the  benefit  of  the  childreiff  shall 
require. 

1434.  Whenever  nullity  of  a  marriage  or  a  divorce  from  the  bonds  of  mat- 
rimony for  any  cause*  shall  be  decreed,  or  when  the  husband  shall  be,  sentenced 
to  imprisonment  for  life,  and  also  upon  every  divorce  from  bed  and  board,  tlie  wife 
shall  be  entitled  to  the  immediate  possession  of  all  her  real  estate  in  like  man- 
ner as  if  her  husband  were  dead. 

*  Exception  in  case  of  adultery  of  wife  omitted  1887,  p.  391. 

1435.  Upon  every  such  dissolution  of  a  marriage,  as  is  specified  in  the  preced- 
ing section,  and  also  upon  every  divorce  from  bed  and  board,  the  court  may  make  a 
farther  decree  for  restoring  to  the  wife  the  whole,  or  such  part  as  it  shall  deem 
just  and  reasonable,  of  the  personal  estate  that  shall  have  come  to  the  husband 
by  reason  of  the  marriage,  or  for  awarding  to  her  the  value  thereof,  to  be  paid  by 
her  husband  in  money. 

1436.  Upon  eveiT  divorce  for  adultery  committed  by  the  husband,  and  upon 
every  divorce  from  bed  and  board  for  any  cause,  when  any  personal  estate  of  the  wife, 
or  money  in  lieu  thereof,  shall  be  awarded  to  her,  as  provided  in  the  preceding  section, 
the  court,  instead  of  ordering  the  same  to  be  delivered  or  paid  into  the  bands  of 
the  wife,  may  order  it  to  be  delivered  or  paid  into  the  handa  of  a  trustee  or  trus- 
tees, to  be  appointed  by  the  court,  upon  trust,  to  invest  the  same,  and  to  apply  the 
income  thereof  to  the  support  and  maintenance  of  the  wife,  and  of  the  minor  chil- 
dren of  the  marriage,  or  any  of  them,  in  such  manner  as  the  court  shall  direct. 

1437.  Such  tniistees  shall  also  pay  over  the  principal  sum  to  the  wife  and 
children  of  the  marriage,  when  ordered  by  the  court,  in  such  proportions  and  at 
such  times  as  the  court  shall  direct,  regard  being  had  in  the  disposition  of  said  in- 
come, as  well  as  of  the  principal  sum,  to  the  situation  and*  circumstances*  of  the 
wife  and  children ;  and  the  said  trustees  shall  give  such  bonds  as  the  court  shall 
require  for  the  fiiithful  performance  of  their  trust 

1438.  Whenever  the  court  shall  think  proper  to  award  to  the  wife  any  of  her 
personal  estate,  or  any  money  in  lieu  thereof,  in  pursuance  to  the  foregoing  provis- 
ions, such  court  may  require  the  husband  to  disclosey  on  oath,  what  personal 
estate  has  come  to  him,  by  reason  of  the  marriage,  and  how  the  same  has  been  dis- 
posed of,  and  what  portion  thereof  still  remains  m  his  hands. 

1439.  Upon  every  divorce  from  the  bonds  of  matrimony  for  any  cause  ex- 
cepting that  of  adultery  committed  by  the  wife,  and  also  upon  every  divorce  from 
bed  and  board,  from  any  cause,  if  the  estate  and  effects  restored  or  awarded  to  the 
wife  shall  be  insufficient  for  the  suitable  support  and  maintenance  of  herself  and 
sach  children  of  the  marriage  as  shall  be  committed  to  her  care  and  custody,  the 
court  may  further  decree  to  her  such  part  of  the  personal  estate  of  the  husband 
and  such  alimony  out  of  his  estate  as  it  shall  deem  just  and  reasonable,  having 
rewd  to  the  ability  of  the  husband,  the  character  and  situation  of  the  parties,  and 
all  other  circumstances  of  the  case. 

Wife  entitled  to  alimony  in  every  case  except  adultery.  Alimony  may  be  granted  after  the 
divorce.  26,  322  (42  N.  W.,  9).  Conrt  may  decree  alimony  in  a  snit  therefor,  independent  of 
diforoe.  27,  283  (48  N.  W.,  118).  An  order  for  alimony  and  snit  money  cannot  be  taken  to  so- 
preme  conrt  before  final  judgment  on  the  application  for  diyorce.     18,  463  (25  N.  W.,  023).     A 
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raling  on  a  motion  to  retax  codts  is  reviewable.     18.  609  (26  N.  W.,  245).    See  12.  212  (10  N. 
W.,  713);  28,  646  (44  N.  W.,  996). 

Sees.  1440  and  1441.  *'An  act  to  provide  additional  remedies  for  enforcement  and  collection 
of  judgments  and  orders  for  alimony  or  maintenance.''    1883,  p.  224.     In  force  June  1. 

1440.  All  judgments  and  orders  for  payment  of  alimony  or  of  mainte* 
nance  in  actions  of  divorce  or  maintenance  shall  be  liens  npon  property  in  like 
fnannef  as  in  other  actions^  and  may  in  the  same  manner  be  enforced  and  collected 
by  execution ,  and  proceedings  in  aid  thereof^  or  other  action  or  process  as  other 
judgments. 

A  non-resident  wife  can  have  no  claim  for  alimony  against  land  transferred  by  her  hnsband 
dnring  her  lifetime.  18,  476  (25  N.  W.,  724).  This  remedy  to  enforce  judgment  for  alimony  is 
exclusive;  failnre  to  pay  is  not  a  contempt     28,  308  (36  N.  W.,  536). 

*  1441.  The  remedy  given  by  this  act  shall  be  held  to  be  cumulative  and  in 
no  respect  to  take  away  or  abridge  any  subsisting  remedy  or  power  of  the  court  for 
the  enforcement  of  such  judgments  and  orders;  Provided^  Nothing  in  this  act  shall 
affect  the  title  of  any  bona  fide  purchaser  for  value  holding  by  reason  of  such  bona 
fide  purchase  at  the  date  of  its  passage. 

1442.  When  the  marriage  shall  be  dissolved  by  the  husband  being  sentenced 
to  imprisonn^ent  for  life,  and  when  a  divorce  shall  be  decreed  for  the  cause  of  adul- 
tery committed  by  the  husband,  or  misconduct  or  drunkenness  of  the  husband^ 
or  on  account  of  his  being  sentenced  to  imprisonment  for  a  term  of  three  years  or 
more,  the  wife  shall  be  entitled  to  her  dower  in  his  lands  in  the  same  manner  as  if 
he  were  dead ;  but  she  shall  not  be  entitled  to  dower  in  any  other  case  of  diroroe. 

Wife  entitled  to  dower  where  divorced  on  ground  of  misconduct  of  husband,  but  decree  for 
permanent  alimony  bars  dower.     18,  396  (25  N.  W.,  571). 

1443.  When  a  divorce  shall  be  decreed  for  the  cause  of  adultery  committed 
by  the  wife,  the  husband  may  hold  such  of  her  personal  estate  as  the  court 
shall  deem  just  and  reasonable  under  all  the  circumstances  in  the  case,  and  the 
same  shall  be  determined  and  decreed  by  the  court  at  the  time  of  the  granting  of 
such  divorce. 

Amended  1887,  p.  392. 

1444.  In  all  cases  where  alimony  or  other  allowance  shall  be  decreed  for  the 
wife  or  for  the  children,  the  court  may  require  suflScient  security  to  be  given  by 
the  husband  for  the  payment  thereof,  according  to  the  terms  of  the  decree.  And 
upon  the  neglect  or  refusal  of  the  husband  to  give  such  security^  or  upon  his  failure 
to  pay  such  alimony  or  allowance,  his  real  or  personal  estate  may  be  sold  as  upon 
execution  for  the  payment  of  any  sums  due  upon  such  decree.  And  in  default  of 
security  for  the  payment  of  installments  in  future  to  fall  due,  the  court  may  also 
appoint  a  receiver  to  take  charge  of  his  real  or  personal  estate,  or  both,  and  hold 
the  same,  and  the  rents,  issues,  interests,  and  profits  thereof^  for  security  for  the 
payment  of  installments  in  future  falling  due.  '*'And  judgments  and  decrees  for 
alimony  or  maintenance  shall  be  liens  upon  the  property  of  the  husband^  and  may 
be  enforced  and  collected  in  the  same  manner  as  other  judgments  of  the  court 
wherein  they  are  rendered. 

Amended  and  all  after  *  added  1883,  p.  225.  See  12,  212  (10  N.  W.,  713). 
:  1445.  After  a  decree  for  alimony  or  other  allowance  for  the  wife  and  chil- 
dren, or  either  of  them,  and  also  after  a  decree  for  the  appointment  of  trustees  to 
receive  and  hold  any  property  for  the  use  of  the  wife  or  children^  as  before  pro- 
vided, the  court  may  from  time  to  time,  on  the  petition  of  either  of  the  parties, 
revise  and  alter  such  decree  respecting  the  amount  of  such  alimony  or  allowance^  or 
the  payment  thereof,  and  also  respecting  the  appropriation  and  payment  of  the 
principal  and  income  of  the  property  so  held  in  trust,  and  may  make  any  decree 
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respectiDg  any  of  the  said  matters  which  such  court  might  have  made  in  the  orig* 
inal  suit. 

Notioe  Ckf  filing  of  petition  to  set  aside  former  decree  for  alimonj  cannot  be  senred  on  former 
attorney  in  the  case — a  new  snmmons  is  required.     18,  96  (13  N'  W.,  29). 

1446.  A  divorce  for  the  cause  of  adultery  committed  by  the  wife  shall  not 
affect  the  legitiinacy  of  the  issue  of  the  marriage,  but  the  Intimacy  of  such 
children,  if  questioned,  may  be  determined  by  the  court  upon  the  proofs  in  the  case; 
and  in  every  case  the  l^itimacy  of  all  children  begotten  before  the  commencement 
of  the  suit  shall  be  presumed  until  the  contrary  be  shown. 

1447.  Upon  the  disBOlution  of  a  marriage  on  account  of  the  nonage,  in* 
sanity,  or  idiocy  of  either  party,  the  issue  of  the  marriage  shall  be  deemed  to  be,  in 
all  respects,  the  legitimate  iSBUe  of  the  parent  who,  at  the  time  of  the  marriage, 
was  capable  of  contracting. 

1448.  When  a  marriage  is  dissolved  on  account  of  a  prior  marriage  of 
either,  and  it  shall  appear  that  the  second  marriage  was  contracted  in  good  faith  and 
with  the  full  belief  of  the  parties  that,  the  former  wife  or  husband  was  dead,  the 
fact  shall  be  stated  in  the  decree  of  divorce  or  nullity,  and  the  issue  of  such  second 
marriage,  born  or  b^otten  before  the  commencement  of  the  suit,  shall  be  deemed  to 
be  the  legitimate  issue  of  the  parent  who,  at  the  time  of  the  marriage,  was  capable 
of  contractin)2^. 

1449.  Upon  the  dissolution  by  decree  or  sentence  of  nullity  of  any  marriage 
that  is  prohibited  on  account  of  consailgllinity  between  the  parties,  or  of  any 
marriage  between  a  white  person  and  a  negro,  the  issue  of  the  marriage  shall  be 
deemed  to  be  ill^itimate. 

1450.  If  any  persons,  after  being  divorced  from  the  bonds  of  matrimony,  for 
any  cause  whatever,  shall  cohabit  together,  they  shall  be  liable  for  all  the  penalties 
provided  by  law  against  adultery. 

1451.  A  petition  to  annul  a  marriage  on  the  ground  that  one  of  the  parties 
was  under  the  age  of  legal  consent  may  be  exhibited  by  the  parent  or  guardian  en- 
titled to  the  custody  of  such  minor,  but  in  no  case  shall  such  marriage  be 
annulled  on  the  application  of  a  party  who  was  of  the  age  of  1^1  consent  at  the 
time  of  the  marriage,  nor  when  it  shall  appear  that  the  parties,  after  they  had  ob- 
tained the  age  of  consent,  had  freely  cohabited  as  man  and  wife. 

1452.  A  petition  to  annul  a  marriage  on  the  ground  of  insanity  or  idiocy 
may  be  exhibiied  by  any  p^son  admitted  by  the  court  to  prosecute  as  the  next 
friend  to  such  idiot  or  lunatic. 

1453.  The  marriage  of  a  lunatic  may  also  be  declared  void  upon  the  ap- 
plication of  the  lunatic  after  the  restoration  of  reason,  but  in  such  case  no  sentence 
of  nullity  shall  be  pronounced  if  it  shall  appear  that  the  parties  freely  cohabited  as 
husband  and  wife  after  the  lunatic  was  restored  to  a  sound  mind. 

1454.  If  there  shall  be  any  issue  of  a  marriage,  annulled  on  the  ground  of 
force  or  firaud,  the  court  shall  decree  their  custody  to  the  innocent  person,  and 
may  also  decree  a  provision  for  their  education  and  maintenance  out  of  the  estate 
and  property  of  the  guilty  party. 

1455.  A  suit  to  annul  the  marriage  on  the  ground  of  the  physical  incapac- 
ity of  one  of  the  parties  shall  only  be  maintained  by  the  injured  party  against  the 
party  whose  incapacity  is  alleged,  and  shall,  in  all  cases,  be  brought  within  two 
years  from  the  solemnization  of  the  marriage. 

1456.  No  decree  of  divorce  and  of  the  nullity  of  a  marriage  shall  be  made 
solely  on  the  declarations,  confessions,  or  admissions  of  the  parties,  but  the  court 
shall  in  all  cases  require  other  satisfactory  evidence  of  the  facts  alleged  in  the 
petition  for  that  purpose. 
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1457.  Iii  any  suit  brought  for  a  divorce  on  the  ground  of  adultery,  although 
the  fact  of  adultery  be  established,  the  court  may  deny  a  divorce  iu  the  follow- 
ing  cases :  First — When  the  offense  shall  appear  to  have  been  committed  by  the 
procurement  or  with  the  connivance  of  the  complainant,  ^conrf— When  the  offense 
charged  shall  have  been  forgiven  by  the  injured  party,  and  such  forgiveness  be 

E roved  by  express  proof,  or  by  the  voluntary  cohabitation  of  the  parties  with  the 
nowledge  of  the  offense.  Third — When  there  shall  have  been  no  express  forgive- 
ness, and  no  voluntary  cohabitation  of  the  parties,  but  the  suit  shall  not  have  been 
brought  within  five  years  after  the  discovery  by  the  complainant  of  the  offense 
charged. 

1458.  In  case  of  an  application  foi^  a  divorce  from  bed  and  board,  although  a 
decree  for  such  divorce  be  uot  made,  the  court  may  make  such  order  or  decree  for 
the  su))port  and  maintenance  of  the  wife  and  children,  or  any  of  them,  by  the 
husband,  or  out  of  his  property,  as  the  nature  of  the  case  may  render  suitable  and 
proper. 

1459.  Wheb  a  decree  of  divorce  from  bed  and  board  forever,  or  for  a  limited 
time,  shall  have  been  pronounced,  it  may  be  revoked  at  any  time  thereafter,  under 
such  regulations  and  restrictions  as  the  court  may  impose,  upon  the  joint  applica- 
tion of  the  parties,  and  their  producing  satisfactory  evidence  of  their  reconciliation. 

1460.  If  any  married  woman,  at  the  time  of  exhibiting  a  })etition  against 
her  husband,  under  the  provisions  of  either  of  the  last  two  sections,  shall  reside  in 
this  state,  she  shall  be  deemed  an  inhabitant  thereof,  although  her  husband  may 
reside  elsewhere. 

Sees.  1461  and  1462.  ''Ad  act  relatiiig  to  the  custody  of  ohildren  in  certain  cases. '^ 
1867  (Ter.),  p.  18.    In  force  Febrnary  16. 

1461.  When,  from  any  cause,  a  husband  and  wife  shall  separate,  and  the  wife 
shall  claim  possession  of  any  child  or  children  who  may  be  the  fruit  of  such  mar- 
riage, not  exceeding  twelve  years  of  age,  said  wife  shall  apply  to  the  probate 
judge  of  the  county  wherein  said  husband  and  wife  resided  at  the  time  of  their 
separation,  or  in  which  the  mother  may  reside  at  the  time  of  said  application  for  the 
custody  of  said  child  or  children,  the  probate  judge  shall  give  said  husband  no- 
tice of  the  application,  together  with  the  time  set  for  hearing  the  cause,  which 
time  shall  not  be  less  than  three  days  from  the  service  of  the  notice,  and  the  notice 
may  be  served  by  leaving  a  copy  at  the  usual  place  of  residence  of  the  husband. 

1462.  If  it  shall  appear  that  said  mother  is  able  tO  provide  for  the 
maintenance  of  such  child  or  children,  and  should,  under  the  proof  presented  be 
awarded  the  custody  of  such  child  or  children,  the  probate  judge  shall  order  that 
such  child  or  children  shall  remain  in  the  custody  of  the  mother  until  the  custody 
of  such  children  shall  be  otherwise  ordered  by  the  district  court;  Provided^  That 
such  order  shall  never  be  made  when  it  shall  appear  by  the  proof  [that]  the  wife  is 
the  offending  party. 

Sees.  1463  and  1464.  *'An  act  to  prevent  the  marriage  of  divorced  peisons  daring  the  time 
allowed  for  proceedings  to  reverse  the  decree  of  divorce  and  during  the  pendency  of  snch  proceed- 
ings and  to  fix  the  time  wiUiin  which  such  proceedings  may  he  commenced."  1885,  p.  248.  In 
force  June  5. 

1463.  It  shall  be  nnlawfal  for  any  person  who  shall  obtain  a  decree  of  di* 
vorce  to  marry  again  during  the  time  allowed  by  law  for  commeucine  proceed- 
ings in  error  or  by  appeal  for  the  reversal  of  such  decree,  and  in  case  such  proceed- 
ings shall  be  instituted,  it  shall  be  unlawful  for  the  defendant  in  error  or  appellee  to 
marry  again  during  the  pendency  of  such  proceedings,  and  a  violation  of  this  act 
shall  sul^ect  the  party  violating  it  to  all  the  penalties  of  other  cases  of  bigamy. 

It  is  not  the  policy  of  the  law  to  enlarge  this  restriction.     18,  400  (25  N.  W.,  571). 
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1464.  No  proceedings  for  reversing^  vacating,  or  modifying  any  decree  of 
divorce,  except  in  so  far  as  sucli  proceedings  shall  affect  only  questions  of  alimony, 
property  rights,  custody  of  children,  and  other  matters  not  aflPecling  the  marital 
relations  of  the  parties,  shall  be  commenced  unless  within  s\k  months  ailter  the 
rendition  of  such  decree,  or  in  case  the  person  entitled  to  such  proceedings  is  an 
infant,  a  person  of  unsound  mind,  within  six  months,  exclusive  of  the  time  of  such 
disability. 

Sees.  1465  to  1504  originftlly  fonned  ch.  23,  R.  S.  1866,  p.  178,  entitle  "Onardians  md 
Wards." 

1465.  All  male  children  under  twenty-one  and  all  fem^ites  under  eighteen 
years  of  age  are  declared  to  be  minors;  but  in  case  a  female  marries  between  the 
ages  of  sixteen  and  eighteen,  her  minority  ends. 

iDsolvent  parent  may  emancipate  sons  and  give  them  their  earnings.  23,  420  (36  N.  W., 
S72).     See  21,  683  (33  N.  W.,  424). 

1466.  The  court  of  probate  in  each  county,  when  it  shall  appear  to  him  neces^ 
sary.or  convenient,  may  appoint  guardians  to  minors  and  others  being  inhab- 
itants or  residents  in  the  same  county,  and  also  to  such  as  shall  reside  without  tfafl 
state,  and  have  an  estate  within  the  same. 

1467.  If  the  minor  is  under  the  age  of  fourteen  years,  the  court  of  prolmte 
may  appoint  his  guardian*  and  if  he  is  above  the  age  of  fourteen  years  he  ur.iy 
nominate  his  own  guardian,  who,  if  approved  by  the  court,  shall  be  appointed 
accordingly. 

1468.  If  the  guardian  nominated  by  such  minor  shall  not  be  approved 
by  the  court,  or  if  the  minor  shall  reside  out  of  the  state,  or  if,  after  being 
cited  by  the  court,  he  shall  neglect  to  nominate  a  suitable  person,  the  court  may  ap^ 
point  the  guardian  in  the  same  manner  as  if  the  minor  were  under  the  age  of  four* 
teen  years. 

1469.  When  such  minor,  being  above  the  age  of  fourteen  years,  shall  reside 
more,  than  ten  miles  from  the  place  of  holding  the  court,  his  nomination  of  a 
guardian  may  be  certified  to  the  court  of  probate  by  a  justice  of  the  peace,  which 
shall  have  the  same  efi'ect  as  if  made  in  the  presence  of  the  court, 

1470.  The  father  and  mother  are  the  natural  guardians  of  their  minor 
children,  and  are  equally  entitled  to  their  custody,  and  to  care  ior  their  education, 
being  themselves  competent  to  transact  their  own  business,  and  not  otherwise  un- 
suitable. If  either  dies,  or  is  disqualified  for  acting,  the  guardianship  devolves 
upon  the  other. 

Amended  1885,  p.  261. 

1471.  If  the  minor  have  no  £Elther  or  mother  living,  and  competent  to  have 
the  custody  and  care  of  the  education  of  such  minor,  the  guardian  so  appointed  shall 
have  the  custody  and  tuition  of  his  ward. 

1472.  Every  guardian  appointed  as  aforesaid  shall  have  the  care  and  man- 
agement of  the  estate  of  the  minor,  and  shall  continue  in  office  until  such  minor 
shall  arrive  at  the  age  of  twenty-one  if  a  male,  or  eighteen  years  if  a  female,  or  until 
the  guardian  shall  be  discharged  according  to  law. 

1473.  Every  such  guardian  shall  give  bond,  with  surety  or  sureties,  to  the 
judge  of  probate,  in  such  sum  as  the  court  shall  order,  with  condition  as  follows: 
First — To  make  a  true  inventory  of  all  the  real  and  personal  estate  of  the  ward 
that  shall  come  to  his  possession  or  knowledge,  and  to  return  the  same  into  the  court 
at  such  time  as  the  law  directs.  Second — To  dispose  of  and  manage  all  such  estate 
and  effects  according  to  law,  and  for  the  best  interests  of  the  ward,  and  faithfully  to 
discharge  his  trust  as  such  guardian.     Third — ^To  render  an  account  on  oath  of  the 
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property  in  his  hands,  iucluding  the  proceeds  of  all  the  real  estate  which  may  be 
sold  by  him,  and  of  the  management  and  disposition  of  .sudi  property  withiD 
one  year  after  his  appointment,  and  at  such  other  times  as  the  court  shall  direoL 
Fourth — At  the  expiration  of  his  trust,  to  settle  his  accounts  with  the  court,  or  with 
the  ward,  or  his  1^1  representatives,  and  to  pay  over  and  deliver  all  the  estate  and 
effects  remaining  in  his  hands,  or  due  from  him  on  such  settlement,  to  the  person  or 
persons  who  shall  be  lawfully  entitled  thereto. 

Action  upon  gaardian^s  bond  accrues  to  ward  when  amount  in  hands  of  gnardian  is  ascertained 
by  connty  conrt  on  final  settleoient  of  guardian's  account,  hot  bi*tore.     21,  538  (32  N.  W.,  578). 

1474.  If  any  minor,  who  has  a  fatiier  living,  has  property,  the  income  of 
which  is  sufficient  for  his  maintenance  aud  edu<*ation  in  a  manner  more  expensive 
than  such  father  can  reasonably  afford,  regani  IxMug  had  to  the  situation  of  the 
father's  family,  and  to  all  the  circumstances ol  the  (*Hse,  the  ezpensesof  the  education 
and  maintenance  of  such  minor  may  be  defrayed  out  of  the  income  of  his  own 
property,  in  whole  or  in  part,  as  shall  be  judged  reasonable,  and  shall  be  directed  by 
the  court,  and  the  charges  therefor  may  be  allowed  accordingly  in  the  settlement  of 
the  accounts  of  such  guardian. 

1475.  The  surviving  parent  may  by  last  will,  in  writing,  appoint  a  guardian, 
being  competent  to  transact  their  own  business,  and  not  otherwise  unsuitable,  for 
any  of  the  children,  whether  born  at  the  time  of  making  the  will  or  afterwards,  aud 
every  such  testamentary  gnardian  shall  have  the  same  powers  and  shall  perform 
the  same  duties  with  rc^rdto  the  person  and  estate  of  the  ward  as  a  guardian  ap- 
pointed by  the  court. 

Amended  1885,  p.  261. 

1476.  Every  such  testamentary  guardian  shall  give  bond  in  like  manner  aud 
with  like  condition  as  is  hereinbefore  required  of  a  guardian  appointed  by  the  court; 
Provicledy  That  when  the  testator,  in  the  will  appointing  the  guardian,  shall  have 
ordered  or  requested  that  such  bond  shall  not  be  given,  the  bond  shall  not  be  re- 
quired, unless,  from  a  change  in  the  situation  or  circumstances  of  the  guardian,  or 
for  other  sufficient  cause,  the  court  shall  think  proper  to  require  it. 

1477.  [Gnardian  ad  litem.] — Nothing  contained  in  this  chapter  shall  impair 
or  affect  the  power  of  any  court  to  appoint  guardians  to  defend  the  interests  of 
minors,  impleaded  in  such  court,  or  interested  in  any  matter  then  pending,  nor  their 
power  to  appoint  or  allow  any  person,  as  next  friend  for  a  minor,  to  commence^ 
prosecute,  or  defend  any  suit  in  his  behalf. 

It  is  the  duty  of  the  general  guardian  to  defend  for  his  ward,  bnt  this  does  not  prevent  an 
appointment  by  the  court.     15,  297  (18  N.  W.,  67). 

1478.  When  the  relations  or  friends  of  any  insane  person,  or  of  any  person 
who,  by  reason  of  extreme  old  age,  or  other  cause,  is  mentally  incompetent  to 
have  the  charge  and  management  of  his  property,  shall  apply  to  the  court  ot*  probate 
to  have  a  guardian  appointed  for  him,  the  court  shall  cause  a  notice  to  be  given 
to  the  supposed  insane  or  incompetent  person  of  the  time  and  place  of  hearing 
the  cause,  not  less  than  fourteen  da^s  before  the  time  so  appointed. 

1479.  If,  after  a  full  hearing  and  examination,  upon  any  such  application,  it 
shall  appear  to  the  court  that  the  person  in  question  is  incapable  of  talcing  care  of 
him  or  herself  and  managing  his  or  her  property,  he  shall  appoint  a  guardian  of 
his  or  her  person  and  estate,  with  the  powers  and  duties  hereinafter  specified ;  ^Pro- 
vided, That  when  a  person  has  been  declared  insane  by  the  commission  of  insanity, 
and  no  one  applies  to  have  a  guardian  appointed  for  such  person  for  thirty  days 
thereafter,  it  shall  be  the  duty  of  the  clerk  of  the  district  court  to  make  application 
to  the  county  court  of  such  county  to  appoint  a  guaixlian  for  such  persons. 

Amended  and  all  after  *  added  1889,  p.  577.  An  insane  person  may  be  sued  without  the  ap- 
pointment of  a  gnardian  ad  litem.     15,  297  (18  N.  W.,  57). 
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1480.  Every  guardian  so  appointed,  as  provided  in  the  preceding  section, 
shall  have  the  care  and  custody  of  the  person  of  his  ward,  and  the  management 
of  all  his  estate,  antil  such  guardian  shall  be  l^ally  discharged,  and  he  shall  give 
bond  to  the  judge  of  probate,  in  like  manner  and  with  the  like  condition  as  is 
before  prescribed  with  respect  to  the  guardian  of  the  minor. 

1481.  When  any  person,  by  excessive  drinking,  or  by  gaming,  idleness,  or 
debauchery  of  any  kind,  shall  so  spend,  waste,  or  lessen  his  estate  as  to  expose  him- 
self or  family  to  danger  of  want  or  sufieriug,  or  the  county  to  charge  or  expense  for 
ihe  support  of  himself  or  family,  any  officer  having  charge  of  the  poor  of  the 
ooti&ty,  or  justice  of  the  peace  of  the  county  of  which  such  spendthrift  h  an 
inhalutaot,  or  in  which  he  resides,  may  present  a  complaint  to  the  court  of  probate, 
settiDg  fort^  the  fiicts  and  circumstances  in  the  case,  and  praying  to  have  a  guardian 
appointed  for  him. 

1482.  The  court  shall  cause  notice  to  be  given  to  such  supposed  spendthrift 
of  the  time  and  place  of  hearing  the  case,  not  less  than  ten  days  before  the  time  so 
appointed,  and  if,  after  a  full  hearing,  it  shall  appear  to  the  court  that  the  person 
oomplained  of  comes  within  the  provision  contained  in  the  preceding  section,  he 
shall  appoint  a  gnardian  of  his  person  and  estate,  with  the  powers  and  duties 
hereinaker  specified. 

1483.  After  the  order  for  notice  has  been  issued,  the  complainant  may  cause  a 
copy  of  the  complaint,  with  the  order  for  such  notice,  to  be  filed  in  the  office  of  the 
county  derk  of  the  county,  and  a  minute  thereof  be  entered  on  the  lien  book  in 
said  office;  and  if  a  guardian  shall  be  appointed  on  such  application,  all  contracts, 
except  for  necessaries  at  reasonable  prices,  and  all  gifts,  sales,  and  transfers  of  real 
or  personal  estate,  made  by  such  spendthrift,  after  the  filing  of  a  copy  of  such 
complaint  and  order,  as  aforesaid,  and  before  the  termination  of  the  guardianship, 
sball  be  utterly  void. 

1481.  When  a  guardian  shall  be  appointed  for  an  insane  person,  or  a  spend- 
thrift, the  court  shall  make  an  allowance  tO  be  paid  by  the  guardian  for  all 
reasonable  expenses  incurred  by  the  ward,  in  defending  himself  against  the 
complaint. 

1486.  Every  gnardian  appointed  for  a  spendthrift  shall  have  the  care  and 
custody  of  the  person  of  the  ward  and  the  management  of  all  his  estate  until 
the  guardian  shall  be  legally  discharged,  and  he  shall  give  bond  to  the  judge  of 
probate  in  like  manner  and  with  like  condition  as  is  hereinbefore  directed  with 
respect  to  the  guardian  of  an  insane  person. 

1486.  Every  gnardian  appointed  under  the  provisions  of  this  chapter, 
whether  for  a  minor  or  for  any  other  person,  shall  pay  all  just  debts  due  from  the 
ward  out  of  his  personal  estate  and  the  income  of  his  real  estate,  if  sufficient;  or  if 
Dot,  then  out  of  his  real  estate,  upon  obtaining  license  for  the  sale  thereof,  and 
disposing  of  the  sanje  in  the  manner  provided  by  law. 

1487.  Every  such  gnardian  shall  also  settle  all  accounts  of  the  ward,  and 
demand,  sue  for,  and  receive  all  debts  due  him,  or  may,  with  the  approbation  of  the 
cx>urt,  compound  for  the  same,  and  give  a  discharge  to  the  debtor  on  receiving  a  fair 
and  just  dividend  of  his  estate  and  eflTects,  and  he  shall  ap{)ear  for  and  represent  his 
ward  in  all  legal  suits  and  proceedings,  unless  where  another  person  is  appointed 
for  that  purpose,  as  guardian  or  next  friend. 

1488.  Every  guardian  shall  manage  the  estate  of  his  ward  frugally  and 
without  waste,  and  apply  the  income  and  profit  thereof,  as  far  as  may  be  necessary, 
for  the  comfortable  and  suitable  maintenance  and  support  of  the  wan!  and  his 
family,  if  there  be  any,  and  if  such  income  and  profits  shall  be  insufficient  for  that 
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purpose^  the  guardian  may  sell  the  real  estate,  upon  obtaining  a  license  therefor,  as 
provided  by  law,  and  shall  apply  the  proceeds  of  sach  sale,  as  far  as  may  be  neces- 
sary, for  the  maintenance  and  support  of  the  ward  and  his  family,  if  there  be  any. 

1489.  The  guardian  may  join  in  and  assent  to  a  partition  of  the  real  estate 
of  the  ward,  in  the  cases  and  in  the  manner  provided  oy  law,  and  he  may  also  as- 
sign and  set  out  dower  in  the  said  estate  to  any  widow  entitled  thereto. 

1490.  Every  guardian  appointed  by  virtue  of  this  chapter  shall,  before  en- 
tering upon  his  duties,  take  and  subscribe  an  oath  or  affirmation  before  the  probate 
judge  that  he  will  faithfully  perform  the  duties  of  guardian  to  such  ward,  according 
to  law  and  the  best  of  his  ability.  Every  such  guardian  shall,  within  three  months 
after  his  appointment,  make  out  and  return  under  oath,  into  the  probate  court  from 
which  he  received  his  appointment,  a  true  and  perfect  inventory  of  all  the  prop- 
erty of  his  ward  in  this  state  which  shall  come  to  his  knowledge  or  possession^  and 
shall  within  that  time  cause  the  same  to  be  appraised  in  like  manner  as  is  required 
with  respect  to  the  estate  of  a  deceased  person;  and  every  guardian  shall,  except  as 
otheMirise  provided  in  this  chapter,  account  for  and  dispose  of  the  es^te  of  his 
ward^in  like  manner  as  is  directed  with  respect  to  executors  and  administrators,  as 
near  as  may  be;  and  similar  proceedings  may  be  had  to  obtain  such  account  or  pun- 
ish such  guardian  for  contempt  in  not  rendering  the  same. 

Amended  1873,  G.  S.,  p.  400. 

1491.  The  courts  of  probate  in  their  respective  counties,  on  the  application  of 
a  guardian,  or  of  any  person  interested  in  the  estate  of  any  ward,  after  such  no- 
tice to  all  persons  interested  therein  as  the  court  shall  direct,  may  authorize  or  re- 
quire the  guardian  to  sell  and  transfer  any  stock  in  public  funds,  or  in  any  bank  or 
corporation,  or  any  other  personal  estate  or  effects  held  by  him  as  guardian,  and  to 
invest  the  proceeds  of  such  sale,  and  also  any  other  moneys  in  his  hands  in  real 
estate,  or  in  any  other  manner  that  shall  be  most  for  the  interest  of  all  concerned 
themn,  and  the  said  court  may  make  such  further  orders  and  give  such  directions 
as  the  case  may  require  for  managing,  investing,  and  disposing  of  the  estate  and 
effects  in  the  hands  of  the  guardian. 

1492.  When  any  guardian,  appointed  either  by  the  testator  or  court  of  pro- 
bate, shall  become  insane,  or  otherwise  incapable  of  discharging  his  trust,  or  evi- 
dently unsuitable  therefor,  the  court,  after  notice  to  such  guardian  and  all  others 
interested,  may  remove  him ;  and  every  guardian  may,  upon  his  request,  be  allowed 
to  resign  his  trust  when  it  shall  appear  to  the  court  proper  to  allow  the  same ;  and 
upon  every  such  resignation  or  removal,  and  upon  the  death  of  any  guardian, 
the  court  may  appoint  another  in  his  place. 

1493.  If  any  guardian,  having  the  care  and  custody  of  such  minor,  shall- 
neglect  to  well  feed  and  clothe  him  or  her,  or  in  any  way  maltreat  or  abuse  him 
or  her,  he  shall,  upon  conviction  thereof,  be  fined  not  exceeding  one  hundred  dol- 
lars, or  imprisonment  in  the  county  jail  not  exceeding  sixty  days,  pr  both,  at  the 
discretion  of  the  court. 

1494.  Proceedings  may  be  commenced  by  any  one  against  sucb  person  who 
shall  have  such  minor  iu  charge,  by  filing  an  information  under  oath  with  the  pro- 
bate judge  in  the  couuty  where  the  guardian  was  appointed ;  and  such  judge  shall, 
if  any  of  the  particulars  mentioned  iu  the  preceding  section  appear  to  be  proved  by 
such  information,  issue  his  warrant  requiring  such  guardian  forthwith  to  be  ar- 
rested and  brought  before  him  to  answer  such  charge. 

Amended  1873,  G.  S.,  p.  401. 

1495.  Before  being  brought  before  the  judge  upon  such  warrant,  the  party  ar- 
rested shall  have  a  reasonable  opportunity  of  making  a  defense,  and  the  plea  of  ^'  not 
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guilty'*  made  by  him,  or  entered  by  the  court  in  ease  he  refused  to  plead^  shall  be 
the  only  plea  necessary.'*'  If,  upon  the  testimony  adduced,  it  appears  to  the  pro- 
bate judge  that  the  guardian  is  unfit  for  the  trust,  and  that  the  condition  of  such 
minor  would  be  ameliorated  by  the  removal  of  such  guardian,  the  judge  shall  re- 
move him  and  appoint  another  in  his  place. 

Amended,  and  all  before  *  added  1873,  G.  S.,  p.  401. 

1496.  No  action  shall  be  maintained  against  the  sureties  in  any  bond  given 
by  the  guardian  unless  it  be  commenced  within  four  years  from  the  time 
when  the  guardian  shall  have  been  discharged;  Provided,  That  if  at  the  time  of 
such  discharge,  the  person  entitled  to  bring  such  action  shall  be  out  of  the  state,  or 
cinder  any  legal  disability  to  sue,  the  action  may  be  commenced  at  any  time  within 
five  years  after  the  return  of  such  person  to  the  state,  or  before  such  disability  shall 
be  removed. 

1497.  Upon  complaint  made  to  the  court  by  any  guardian  or  by  the  ward,  or 
by  any  creditor  or  other  person  interested  in  the  estate,  or  by  any  person  having  any 
prospective  interest  therem,  as  heir  or  otherwise,  against  any  person,  as  having  con- 
cealed, embezzled,  or  convey^  away  any  of  the  money,  goods,  or  effects,  or  any 
instrument  in  writing  belonging%to  the  ward,  the  court  may  cite  and  examine  such 
suspected  person,  and  proceed  with  him,  as  to  such  charge,  in  the  same  manner  as  is 

^    provided  with  req)ect  to  persons  Suspected,  of  concealing  or  embezzling  the 
effects  of  a  deceased  testator  or  intestate. 

1498.  When  any  minor  or  other  person  liable  to  be  put  under  guardianship 
according  to  the  provisions  of  this  chapter  shall  reside  without  this  state,  and 
shall  have  any  real  estate  therein,  any  friend  of  such  person,  or  any  one  interested 
in  his  estate,  in  expectancy  or  otherwise,  may  apply  to  the  court  of  probate  of  any 
county  in  which  there  may  be  any  estate  of  such  absent  person;  and  after  notice 
given  to  all  persons  interested,  in  such  manner  as  the  court  shall  order,  and  after  a 
foil  hearing  and  examination,  if  it  shall  appear  to  him  proper,  he  may  appoint  a 
guardian  for  such  absent  person. 

1499.  Every  guardian  appointed  according  to  the  provisions  of  the  preced- 
ing section  shall  have  the  same  powers,  and^rform  the  same  duties,  with  respect  to 
any  estate  of  the  ward,  that  shall  be  found  within  this  state,  and  also  with  respect 
to  the  person  of  the  ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed  with 
respect  to  any  other  guardian  appointed  by  virtue  of  this  chapter. 

1500.  Every  such  guardian  shall  give  bond  to  the  judge  of  probate,  in  like 
manner  and  with  like  condition  as  is  hereinbefore  prescribed  with  respect  to  other 
guardians,  excepting  that  the  provisions  respecting  the  inventory,  the  disposal  of 
the  estate  and  effects,  and  the  account  to  be  rendered  by  the  guardian,  shall  be  con* 
fined  to  such  estate  and  effects  as  shall  come  to  his  hands  in  this  state. 

1501.  The  guardianship  which  shall  be  first  lawfully  granted  to  any  per- 
son residing  without  the  state  shall  extend  to  all  the  estate  of  the  ward  within  the 
.aame,  and  shall  exclude  the  jurisdiction  of  the  probate  court  in  every  other  county. 

1 502.  Every  guardian  shall  be  allowed  the  amount  of  his  reasonable  expense^, 
incurred  in  the  execution  of  his  trust,  and  shall  also  have  such  compensation  for 
his  services  as  the  court  in  which  his  accounts  are  settled  shall  deem  to  be  just  and 
xeasonable. 

1603.  When  an  account  is  rendered  by  two  or  more  joint  guardians,  the 
court  may  in  its  discretion  allow  the  same,  upon  the  oath  of  any  one  of  thera. 

1504.  The  word  "spendthrift"  in  all  its  provisions  relating  to  guardians 
And  wards,  contained  in  this  or  in  any  other  statute,  is  intended  to  include  every 
.person  who  is  liable  to  be  put  under  guardianship,  on  account  of  excessive  drinking, 
gaming,  idleness,  or  debauchery. 
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SALE  OF   LANDS  OF  MINORS  AND  OTHER  PERSONS   UNDER    GUARDIANSHIP,  ANI> 
SECURING  THE  PROCEEDS  FOR  THEIR  USE. 

Sees.  1505  to  1529  formed  sees.  42  to  66,  ch.  14,  R.  S.  1866,  entitled  ''  Deoedents." 
1505.  When  the  income  of  the  estate  of  any  person  under  gaardianship, 
whether  as  a  minor,  insane  person,  or  spendthrift,  shall  not  be  sufficient  to  main- 
tain the  ward  and  his  family,  or  to  educate  the  ward  when  a  minor,  or  the  childrei^ 
of  such  insane  person  or  spendthrift,  his  guardian  may  sell  his  real  estate  for  that 
purpose,  upon  obtaining  a  license  therefor,  and  proceeding  therein  as  provided  in 
this  chapter. 

,  1506.  When  it  shall  satisfactorily  appear  to  the  court,  upon  the  petition  of 
any  such  guardian,  that  it  would  be  for  the  benefit  of  his  ward  that  his  real  estate^ 
Or  any  part  thereof,  should  be  sold,  and  the  proceeds  thereof  put  out  at  interest  or 
invested  in  some  productive  stock,  his  guardian  may  sell  the  same  Sot  that  purpose^ 
upon  obtaining  a  license  therefor,  and  proceeding  therein  as  hereinafter  provided^ 

1507.  If  the  estate  is  sold  for  the  purpose  mentioned  in  the  forty-second  sec- 
tion of  this  chapter  [1505],  the  guardian  shall  apply  the  proceeds  of  the  sale  to 
su(;h  purpose,  so  far  as  necessary,  and  shall  put  out  the  residue,  if  any,  on  interest, 
or  invest  in  the  best  manner  in  his  power,  until  the  capital  shall  be  wanted  for  the 
maintenance  of  the  ward  and  his  family,  for  the  education  of  the  ward  when  a 
minor,  or  the  children  of  such  insane  person  or  spendthrift,  in  which  case  the  capi- 
tal may  be  used  for  that  purpose,  as  far  as  may  be  necessary,  in  like  manner  as  if 
it  had  been  personal  estate  of  the  ward. 

1508.  If  the  estate  is  sold  for  the  purpose  of  putting  out  or  investing  the 
proceeds  as  provided  in  the  forty-third  section  of  this  chapter  [1506],  the  guard- 
ian shall  make  the  investment  according  to  his  best  judgment,  or  in  pursuance 
of  any  order  that  may  be  made  by  the  district  court. 

1509.  In  every  case  of  the  sale  of  real  estate,  as  provided  in  this  subdivision, 
the  residne  of  thejproceeds,  if  any,  remaining  upon  the  final  settlement  of  the 
account  of  the  guardianship,  shall  be  considered  as  real  estate  of  the  ward,  and  shall 
be  disposed  of  among  the  same  persons,  and  in  the  same  proportions  as  the  real 
estate  would  have  been  if  it  had  not  been  sold. 

1510.  In  order  to  obtain  a  license  for  such  sale,  the  guardian  shall  present 
to  the  district  court  of  the  county  in  which  he  was  appointed  guardian  a  petition 
therefor,  setting  forth  the  condition  of  the  estate  of  his  ward,  and  tiie  facts  and 
circumstances  on  which  the  petition  is  founded,  tending  to  show  the  necessity  or 
expediency  of  a  sale,  which  petition  shall  be  verified  by  the  oath  of  the  petitioner. 

Changed  from  probate  court  1867,  p.  111.     13,  290;  20,  602. 

1511.  If  it  shall  appear  to  the  court  from  such  petition  that  it  is  necessary  or 
would  be  beneficial  to  the  ward  that  such  real  estate  or  some  part  of  it  should  be 
sold,  the  court  shall  thereupon  make  an  order  directing  the  next  of  kin  of  the  ward, 
and  all  persons  interested  in  the  estate,  to  appear  before  such  court  at  a  time  and 
place  therein  to  be  specified,  not  less  than  four  nor  more  than  eight  weeks  from  the 
time  of  making  such  order,  tO  show  cause  why  a  license  should  not  be  granted 
for  the  sale  of  such  estate. 

1512.  A  copy  of  such  order  shall  be  personally  served,  on  the  next  of  kin 
of  such  ward,  and  on  all  persons  interested  in  the  estate,  at  least  fourteen  days  before 
the  hearing  of  the  petition,  or  shall  be  published  at  least  three  successive  weeks  in 
such  newspaper  circulating  in  the  county  as  the' court  shall  specify  in  the  order. 

1 513.  No  such  license  shall  be  granted  for  the  sale  of  any  real  estate  of  a  ward^ 
excepting  that  of  a  minor,  unless  the  commissioners  of  the  county  in  which  the 
ward  is  an  inhabitant  shall  certify  in  writing  their  approbation  of  the  proposed 

sale. 
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1514.  The  judge  of  the  district  court,  at  the  time  and  place  appointed  in  such 
order,  or  at  such  other  time  as  the  hearing  shall  be  adjourned  to,  upon  proof  of  the 
due  service  of  the  order,  and  upon  filing  the  certificate  of  approbation  of  the  com- 
mi»onerB  of  the  connty  when  necessary,  shall  hear  and  examine  the  proofs  and 
allegations  of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other  persons  inter* 
ested  iu  the  estate,  who  shall  think  proper  to  oppose  the  application. « 

Cbauged  from  probate  court  1867,  p.  112. 

1515.  On  such  hearing  the  guardian  may  be  examined  on  oath  and  wit- 
nesses may  b^  produced  and  examined  by  either  party,  and  process  to  compel 
their  attendance  and  testimony  may  be  issued  by  the  judge  of  the  district  court  ii> 
the  same  manner  and  with  the  like  efiect  as  in  other  cases. 

Changed  from  probate  ooart  1667,  p.  112. 

1516.  If,  after  a  full  examination,  it  shall  appear  to  tlie  court  either  that  it  is 
necessary  or  that  it  would  be  for  the  benefit  of  the  ward  that  the  real  estate,  or  any 
part  of  it,  should  be  sold,  such  court  may  grant  a  license  therefor,  specifying^ 
therein  whether  the  sale  is  to  be  made  for  the  maintenance  of  the  ward  and  his 
family,  or  for  the  education  of  the  ward  or  his  children,  or  in  order  that  the  pro* 
ceeds  may  be  put  out  or  invested  as  aforesaid. 

Judge  can  grant  license  at  chambers.     13,  290  (13  N.  W.,  399.) 

1517.  Every  guardian 'lic^sed  to  sell  real'  Estate,  as  aforesaid,  shall,  before 
the  sale,  give  bond  to  the  judge  of  the  district  court  with  sufficient  surety  or  suretiep,, 
to  be  approved  by  such  judge,  with  condition  to  sell  the  same  in  the  manner  pre- 
scribed by  law  for  sales  of  real  estate  by  executors  and  administrators,  and  to  account 
for  and  dispose  of  the  proceeds  of  the  sale  in  the  manner  provided  by  law. 

1518.  Such  guardian  shall  also,  before  fixing  on  the  time  and  place  of  sale,, 
take  and  subscribe  an  oath,  in  substance  like  that  required  in  the  succeeding  subdi- 
vision,* to  be  taken  by  an  executor,  administrator,  or  guardian,  when  licensed  ta 
sell  real  estate  pursuant  to  the  provisions  of  that  subdivision. 

1519.  He  shall  also  give  public  notice  of  the  time  and  place  of  sale,  and  shall 
proceed  therein  in  like  manner  as  is  prescribed  in  the  case  of  a  sale  by  a  guardian,^ 
and  the  evidence  of  the  giving  of  such  notice  may  be  perpetuated  in  like  manner 
and  with  the  same  efiect  as  is  provided  in  case  of  sale  of  real  estate  by  guardians. 

1520.  The  license  granted  in  pursuance  of  this  subdivision  shall  be  in  force 
no  more  than  one  year  after  granting  the  same. 

1521.  When  any  minor,  insane  person,  or  spendthrift,  residing  without  this 
state,  shall  be  put  under  guardinship  in  the  territory  or  country  in  which  he  resides, 
and  shall  have  no  guardian  appointed  in  this  state,  the  foreign  guardian  may  file  an 
authenticated  copy  of  his  appointment  in  the  district  court  in  any  county  in  which 
there  may  be  any  real  estate  of  the  ward. 

1 522.  After  filing  such  authenticated  copy  of  his  appointment,  such  foreign 
guardian  may  be  licensed  by  the  district  court  of  the  same  county  to  sell  the 
real  estate  of  the  ward  in  this  state,  in  the  same  manner  and  upon  the  same  terms 
and  conditions  as  are  prescribed  in  this  subdivision  in  the  case  of  a  guardian  ap- 
pointed in  this  state,  excepting  in  the  particulars  hereinafter  mentioned. 

1623.  Every  foreign  guardian  so  licensed  to  sell  real  estate  shall  take  and 
subscribe  the  oath  i:equired  in  the  like  case  of  guardians  appointed  in  this  state,  and 
shall  give  notice  of  the  time  and  place  of  sale,  and  conduct  the  same  in  the  man- 
ner prescribed  for  guardians  appointetl  here,  and  may  perpetuate  the  evidence  of 
notice  in  the  same  manner. 

1524.  Upon  every  such  sale  by  a  foreign  guardian,  the  proceeds  of  the  sale^ 


*Bee  sec.  1145,  ante. 
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or  as  much  thereof  as  may  remain  upon  the  final  settlement  of  the  accounts  of  the 
guardianship,  shall  b^  considered  as  real  estate  of  the  ward^  and  shall  be  disposed 
of  among  the  same  persons,  and  in  the  same  proportions,  as  the  real  estate  would 
have  been  according  to  the  laws  of  this  state  if  it  had  not  been  sold ;  and  such 
foreign  guardians  shall,  in  eVery  case,  before  making  the  sale,  give  bond,  with 
satisfactory  surety  or  sureties,  to  the  judge  of  the  district  court,  with  conditions  to 
account  for  and  dispose  of  the  same  accordingly. 

1525.  If  any  person  shall  appear  and  object  to  the  granting  of  any  license 
prayed  for  under  the  provisions  of  this  subdivision,  and  it  shall  appear  to  the  court 
that  either  the  petition  or  the  objection  thereto  is  unreasonable^  said  court  may,  in 
its  discretion,  award  costs  to  the  party  prevailing,  and  enforce  the  payment  thereof. 

1526.  No  action  for  the  recovery  of  any  estate  sold  by  a  guardian,  under  the 
provisions  of  this  subdivision,  shall  be  maintained  by  the  ward,  or  by  any  person 
claiming  under  him,  unless  it  shall  be  commenced,  within  five  years  next  after  the 
termiimtion  of  the  guardianship,  excepting, only  that  persons  out  of  the  state,  and 
minbfS'.and  others  under  legal  disablility  to  sue  at  the  time  when  the  cause  of  actioli" 
shall  accrue,  may  commence  their  action  at  any  time  within  five  years  next  after  the 
removal  of  the  disability,  or  after  their  return  to  the  state. 

1527.  In  case  of  an  action  relating  to  any  estate  sold  by  a  guardian,  under  the 

Erovisions  of  this  subdivision,  in  which  the  ward  or  any  person  claiming  under 
im  shall  contest  the  validity  of  the  sale,  the  same  shall  not  be  avoided  on  ao- 
count'of  any  irreg^arity  in  the  proceedings;  Provided^  It  shall  appear:  First — 
That  the  guardian  was  licensed  to  make  the  sale  by  a  district  court  of  competent 
jurisdiction.  Second — ^That  he  gave  a  bond  which  was  approved  by  the  judge  of 
the  district  court,  in  case  any  bond  was  required  by  the  court  upon  granting  the 
license.  Third — That  he  took  the  oath  prescribed  in  this  subdivision.  Fourth — 
That  he  gave  notice  of  the  time  and  place  of  sale,  as  prescribed  fyy  law.  Fifth — 
That  the  premises  were  sold  accordingly,  at  public  auction,  and  are  held  by  one  who 
purchased  in  good  faith. 

1528.  If,  in  relation  to  such  sale,  there  should  be  any  neglect  or  misconduct 
in  the  proceedings  of  the  guardian,  by  which  any  person  interested  in  the  estaie 
shall  suffer  damage,  such  aggrieved  party  may  recover  such  damage  in  a  suit  on 
the  bond  of  such  guardian,  or  otherwise,  as  the  case  may  require. 

1529.  If  the  validity  of  any  sale  made  by  a  guardian  under  the  provis- 
ions of  this  subdivision  shall  be  drawn  in  question  by  any  person  claiming  ad- 
versely to  the  title  of  the  ward,  or  claiming  under  any  title  that  is  not  derived  from 
or  through  the  ward,  the  sale  shall  not  be  held  void  on  account  of  any  irregu- 
larity in  the  proceedings,  provided  it  shall  appear  that  the  guardian  was  licensed  - 
to  make  the  sale  by  the  proper  'district  court,  and  that  he  did  accordingly  execate 
and  acknowledge,  in  legal  form,  a  dee^^r  the  conveyance  of  tlie  premises. 

Sees.  1538  to  1580  formed  sees.  105  to  113,  ch.  14,  R.  S.  1866. 

1530.  When  the  goods,  chattels,  rights,  and  credits  in  the  hands  of  the  guard- 
ian of  any  minor,  or  of  any  idiot  or  insane  person,  or  of  any  person  under 
guardianship  on  account  of  excessive  drinking,  gaming,  idleness,  or  debauchery, 
shall  be  insufficient  to  pay  all  the  just  debts  of  his  ward,  with  the  charges  of  manag- 
ing his  estate,  theguaixlian  may  be  licensed  by  the  district  court  of  the  county  in 
which  such  guardian  was  appointed,  to  sell  his  real  estate  for  that  purpose,  in  like 
manner  and  upon  the  same  terms  and  conditions  as  are  prescribed  in  this  subdi- 
vision, in  the  case  of  a  sale  by  an  executor  or  administrator,  except  as  to  the  par- 
ticulars in  which  a  different  provision  is  hereinafter  made. 

16'U.  If  it  shall  be  represented  to  the  court  that  it  is  necessary  to  sell  some 
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part  of  the  real  estate  of  the  ward,  and  by  such  partial  sale  the  residue  of  the 
real  estate  or  some  specific  piece  or  part  thereof  would  be  greatly  injured,  the  court 
may  license  the  sale  of  the  whole  of  the  estate,  or  of  such  part  thereof  as  the 
court  shall  judge  necessary,  and  most  for  the  interest  of  all  concerned. 

1632.  The  guardian  shall  give  bond  to  the  judge  of  the  district  court,  to 
account  fmr  the  surplus  of  the  proceeds  of  the  sale  in  like  manner  as  is  prescribed 
in  this  subdivision  in  the  case  of  a  like  sale  by  an  executor  or  administrator. 

1533.  No  license  shall  be  granted  to  any  guardian  to  sell  real  estate  of  his 
ward,  as  provided  in  this  subdivision,  in  any  case  excepting  that  of  minors,  unless 
the.comminioners  of  the  county  of  which  the  ward  is.an  inhabitaDi,'0r  in  which 
he  resides,  shall  certify  to  the  judge  of  the  district  court,  in  writing,  their  approba^ 
tion  of  such  proposed  sale,  and  that  they  deem  it  necessary. 

1534.  All  those  who  are  next  of  kin  and  heirs  apparent  or  presumptive  of  the 
ward  shall  be  considered  as  interested  in  the  estate,  and  may  appear  and  answer  to 
the  petition  of  the  guardian,  and  when  personal  notice  of  the  time  and  place  of 
hearing  the  petition  is  required  to  be  given,  they  shall  be  notified  as  persons  in- 
terested according  to  the  provisions  respecting  similar  sales  by  executors  and  ad7 
mioistrators,  contained  in  this  subdivision. 

1635.  When  any  minor,  insane  person,  or  spendthrift,  residing  out  of  this 
state,  shall  be  put  under  guardianship  in  the  state  or  country  in  which  he  resides, 
and  shall  have  no  guardian  appointed  in  this  state,  the  foreign  guardian  may 
file  an  authenticated  copy  of  his  appointment  in  the  district  court  of  any  county 
in  which  there  may  be  any  real  ®tate  of  the  ward. 

1536.  After  filing  an  authenticated  copy  of  his  appointment,  such  foreign 
guardian  may  be  licensed  to  sell  the  real  estate  for  the  payment  of  the  debts  of 
the  ward^  and  the  charges  of  managing  his  estate,  in  the  same  manner  and  upon  the 
same  terms  and  conditions  as  are  prescribed  in  this  subdivision,  in  the  case  of  a 
guardian  appointed  in  this  state,  excepting  in  the  particulars  wherein  a  different 
provision  is  hereinafter  made. 

1537.  When  it,  shall  appear  to  the  judge  of  the  district  oourt  that  the  foreign 
guardian  is  bonnd,  with  sufficient  surety  or  sureties  in  the  state  or  oountiy  where 
he  was  appointed,  to  account  for  the  proceeds  of  such  sale,  and  an  authenticated 
copy  of  such  bond  shall  be  filed  in  the  district  oourt,  no  further  bond  shall  be 
required  here;  otherwise  he  shall  give  .bond  in  like  manner  as  is  prescribed  in  this 
subdivision,  in  case  of  sales'  by  foreign  executors  or  administrators."^ 

1638.  When  such  foreign  guardian  is  authorized  to  sell  more  than  is  neces- 
sary to  pay  the  debts  and  charges,  he  shall,  before  making  the  sale,  give  bond 
with  sufficient  surety  or  sureties  to  the  judge  of  the  district  court,  with  condition  to 
account,  before  such  judge,  for  all  the  proceeds  of  the  sale  that  shall  remain  aft;er 
payment  of  the  said  debts  and  charges,  and  to  dispose  of  the  same  according  to  law. 

•  8e6  wo.  1171,  ank. 
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CHAPTER  14.— DRAINAGE. 

Sees.  1539  to  1566.  "An  act  to  provide  for  dTaining  marsh  or  swamp  lands  in  the  state 
•of  Nebraska,  and  to  repeal  au  act  entitled  'An  act  to  drain  marsh  or  swamp  lands,'  **  passed  March 
3,  1673.     Took  effect  Jane  1, 1873.     1^81,  p.  236.     In  force  Jane  1. 

1639. '  The^boUrd  of  oommisfeioners  of  any  county  may,  at  any  regular  or  special 
session,  cause  to  be  located  and  constructed,  straightened,  widened,  altered,  or 
deepened,  any  ditch,  drain,  or  water-course,  as  hereinafter  provided,  when  the  same 
is  necessary  to  drain  any  lots,  lands,  public  or  corporate  road,  or  railroad,  and  will 
be  conducive  to  the  public  health,  convenience,  or  welfare. 

See  22,  445  (35  N.  W.,  211). 

1540.  The  word  ''ditch,''  as  used  in  the  act,  shall  be  held  to  include  a 
•drain  or  water-course.  The  petition  for  any  such  improvement  shall  be  held  to 
include  any  side  lateral  spur  or  branch  ditch,  drain,  or  water-course  necessary  to 
«ecure  the  object  of  the  improvement,  whether  the  same  is  mentioned  therein  or  not; 
but  no  improvement  shall  be  located  unless  a  sufficient  outlet  is  provided. 

1641.  When  the  proposed  improyement  will  drain  the  whole,  or  any  part  of 
any  public  or  corporate  road,  or  railroad,  or  will  so  benefit  any  such  road  that  the 
traveled  track  or  road  bed  thereof  will  be  improved  by  its  construction,  there  shall 
be  apportioned  to  the  county,  if  the  road  is  a  state  or  county  road,  or  to  the  corpo- 
ration, if  a  corporate  road  or  railroad,  a  proper  share  of  the  oosts  and  expenses 
thereof,  as  hereinafter  provided. 

1642.  A  petition  for  any  such  improvement  shall  be  made  to  the  board  of 
<x>mmissioners  of  the  county,  signed  by  one  or  more  owners  of  lots  or  lands  which 
will  be  benefited  thereby,  which  said  petition  shall  be  filed  with  the  county  clerk, 
and  shall  set  forth  the  necessity  of  the  proposed  improvement,  and.  describe  the 
route»andHerihini'thBb€f6f'withrei«sonaLble  certainty,  arid  shai^  be  accompanied  by  a 
good  and  sufficient  bond  signed  by  two  or  more  sureties,  to  be  approved  by  the 
€ounty  clerk,  conditioned  for  the  payment  of  all  costs  that  may  occur  in  case  said 
board  of  county  commissioners  find  aeainst  such  improvement 

1643.  The  county  clerk  shall  deliver  a  copy  of  said  petition  to  the  board  of 
<x)unty  commissioners,  at  their  next  meeting,  who  shall  thereupon  take  to  their 
assistance  a  competent  surveyor  or  engineer,  if  in  their  opinion  his  services  are  nec- 
essary, and  at  once  proceed  to  view  the  line  of  the  proposed  improvement,  and 
•determine  by  actual  view  of  the  premises  along  and  in  the  vicinity  thereof,  whether 
the  improvement  is  necessary,  or  will  be  conducive  to  the  public  health,  convenience, 
or  welfare,  and  whether  the  line  described  is  the  best  route,  and  they  shall  report 
their  finding  in  writing,  and  order  the  clerk  to  enter  the  same  on  their  journal. 

1644.  If  the  commissioners,  upon  actual  view,  find  that  the  route  proposed  is 
not  such  as  to  best  effect  the  object  sought,  they  shall  change  the  same  and  establish 
the  route  and  determine  the  dimensions  of  the  proposed  improvements;  Frovided^ 
Any  change  so  made  shall  not  in  any  case  exceed  one  hundred  and  sixty  rods  from 
the  route  described  in  the  petition. 

1646.  If  the  board  of  commissioners  find  for  the  improvement  they  shall 
cause  to  be  entered  on  their  journal  an  order  directing  the  county  surveyor,  or  an 
Ongineer,  to  go  upon  the  line  described  in  said  petition,  or  as  changed  by  them  in 
accordance  with  section  six,  and  survey  and  level  the  same  and  set  a  stake  at  every 
hundred  feet,  numbering  down  stream ;  note  the  intersection  of  section  lines,  road 
crossings,  boundary  lines,  precinct,  and  county  lines  and  make  a  report,  profile. 
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^nd  plat  of  the  same,  and  estimate  the  number  of  cubic  yards  for  each  working  sec- 
tion as  hereinafter  provided. 

1546.  The  commissioners  shall  also  by  their  order  direct  the  surveyor  or  engi- 
ineer  to  make  and  return  a  schedule  of  all  lots,  lands,  public  or  corporate  roads,  or 
railroads  that  will  be  benefited  by  the  proposed  improvement,  whether  the  same 
are  abutting  upon  the  line  of  the  proposed  improvement  or  not,  and  an  apportion- 
4pent  of  a  number  of  lineal  feet  and  cubic  yanls  to  each  lot,  tract  of  land,  road,  or 
railroad,  according  to  the  bewff8t8''whi6h  will  resalt  to  each  from  th^improvemeilt, 
^nd  an  estimate  of  the  cost  of  location  and  construction  to  each,  and  a  specifi- 
<»tion  of  the  manner  in  which  the  improvement  shall  be  made  and  completed. 

1547.  The  plat  provided  for  in  section  seven  shall  be  drawn  upon  a  scale 
sufficiently  large  to  represent  all  the  meanderings  of  the  proposed  improvement,  and 
shall  show  the  boundary  lines  of  each  lot,  or  tract  of  land,  and  of  each  road  or  rail- 
road to  be  benefited  thereby,  the  name  of  the  owner  of  each  lot  or  tract  of  land  as 
it  then  appears  on  the  tax  duplicate,  the  authority  or  company  having  in  charge  or 
<»ntrolling  each  public  or  corporate  road  or  railroad,  the  distance  in  feet  through 
^each  tract  or  parcel  of  land,  and  such  other  matters  as  the  6urveyor  or  engineer 
<]eems  material.  The  profile  shall  show  the  surface,  the  grade  line,  and  the  mra* 
<Uent  fixed,  and  the  surveyor  or  engineer  shall  file  his  report  with  the  county  clerk 
within  thirty  days  after  making  the  survey  and  level. 

1548.  Upon  the  filing  of  the  report  of  a  surveyor  or  engineer,  the  county 
4derk  shall,  without  delay,  fix  a  day  for  the  hearing  of  the  same,  which  shall 
not  be  more  than  forty  days  from  the  time  of  the  filing  of  said  report,  and  shall 
prepare  a  notice  in  writing,  directed  to  the  resident  lot  or  land  owners,  and  to  the 
4iUtnorities  or  municipal  or  private  corporations  affected  by  the  improvement,  setting 
forth  the  pendency,  substance,  and  prayer  of  said  petition,  together  with  a  tabular 
rstatement  of  the  apportionment  as  made  by  the  surveyor  or  engineer  in  his  report, 
and  shall  deliver  the  same  to  the  sheriff,  who  shall  serve  a  copy  of  the  same  upon 
•each  resident  lot  or  land  owner,  andf  each  member  of  such  public  boa«d>  or  authority, 
and  npon  an  officer  or  agent  of  such  private  corporation  at  least  ten  days  before  the 
time  fixed  for  said  hearing;  Provided^  Said  copies  need  contain  only  so  much  of  the 
original  notice  as  affects  the  interests  of  the  person  so  served;  and  the  county  clerk 
shall  in  like  manner 'notify  each  non-resident  lot  or  land  owner,  or  by  publication 
in  a  newspaper  printed  and  of  general  circulation  in  the  county,  for  at  least  three 
-consecutive  weeks  before  the  day  set  for  the  hearing,  which  said  notice  shall  be  veri* 
fied  in  the  manner  now  provided  by  law  for  the  verification  of  notices  by  publi- 
cation. 

1549.  The  county  commissioners  shall  meet  at  the  office  of  the  county  clerk 
on  the  day  fixed  for  the  hearing,  and  shall  first  determine  whether  the  requisite 
notice  has  been  given.  If  they  find  that  due  notice  has  not  been  given,  they  shall 
•continue  the  hearing  to  a  day  to  be  fixed  by  them,  and  order  the  notices  to  be  served 
4is  hereinbefore  provided,  and  when  they  find  that  due  notice  has  been  given,  they 
-shall  examine  the  report  of  the  surveyor  or  engineer,  and  the  apportionment  made 
hy  him,  and  if  it  is  in  all  respects  fair  and  just,  according  to  benefits,  they  shall 
:approve  and  confirm  the  same;  but  if  they  find  said  apportionment  to  be  unfair  or* 
cinjust,  they  shall  so  order  and  so  amend  it  as  to  make  it  fair  and  just  according  to 
4>enefits. 

1560.  At  any  time  before  the  day  set  for  hearing,  after  persons  are  notified  as 
provided  in  section  eleven,  any  person  or  corporation  whose  lands  are  taken  or 
^affected  in  any  way  by  the  improvement  may  make  application  to  the  commissioners 
in  writing  for  compensation  and  damages,  and  a  failure  to  make  such  application 
«hall  be  held  as  a  waiver  of  all  right  thereto.  . 
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1651.  The  commissioners  on  actual  view  of  the  premises  shall  fix  and 
allow  such  compensation  for  laud  appropriated,  and  assess  such  damages  as  will 
in  their  judgment  accrue  from  the  construction  of  the  improvement  to  each  person 
or  corporation  making  application  as  provided  in  section  twelve,  and  without  such 
application  to  each  idiot,  insane  person,  or  minor  owning  lands  taken  or  affected  by 
such  improvement. 

1552.  A  person  or  corporation  party  to  the  proceedings  may  file  exceptions 
to  the  apportionment,  or  to  any  claim  for  compensation  or  damages  at  any  time 
before  the  time  set  for  the  final  hearing  of  the  report  and  apportionment.  The 
commissioners  may  hear  testimony  and  examine  witnesses  upon  all  questions  made 
by  the  exceptions,  and  for  that  purpose  may  compel  the  attendance  of  witnesses  by 
subpoena,  which  the  county  clerk  shall  issue  on  demand,  and  their  decisions  on  the 
exceptions  shall  be  entered  on  their  journal,  and  if  they  sustain  the  exceptions,  the 
cost  of  the  hearing  thereon  shall  be  paid  out  of  the  county  treasury,  and  if  they 
overrule  the  same,  such  costs  shall  be  paid  by  the  person  or  corporation  filing  the 
same. 

1553.  Any  person  or  corporation  feeling  aggrieved  thereby  may  appeal  to  the 
district  court  within  and  for  the  proper  county  from  any  final  order  or  judgment  of 
the  commissioners  made  in  the  proceedings  and  entered  upon  their  journal  deter- 
mining either  of  the  following  matters,  to-wit:  First — Whether  said  ditch  will  be 
conducive  to  the  public  health,  convenience,  or  welfare.  Second — Whether  the 
route  thereof  is  practicable.  Third — The  compensation  for  land  appropriated. 
Fourth— The  damage  claimed  to  property  affectea  by  the  improvement,  which  ap- 
peal may  be  taken  and  prosecuted  in  the  manner  provided  by  law  for  appeals  from 
the  decision  of  the  county  board  on  claims  against  the  county. 

1554.  No  appeal  taken  in  pursuance  of  the  provisions  of  section  fifteen  shall 
in  any  manner  afiect  the  progress  of  the  construction  of  the  proposed  improve- 
ment; JProvided,  The  petitioners  shall  enter  into  a  good  and  sufficient  bond  to  be 
approved  by  the  said  aistrict  court  as  [or]  by  the  judge  thereof  at  chambers,  and 
filed  witi)  the  clerk  of  said  court,  conditioned  for  the  payment  of  all  damages  and 
costs  that  the  appellant  may  sustain  on  the  trial  of  said  appeal. 

1556.  The  clerk  of  the  district  court,  immediately  after  the  close  of  the  term 
at  which  the  appeal  is  tried,  as  provided  for  in  the  preceding  section,  shall  certify 
to  the  board  of  county  commissioners  a  full  and  complete  transcript  of  the  pro- 
ceedings had  upon  such  appeal  in  said  district  court,  and  the  commissioners  shall 
make  such  entry  on  their  journals  as  may  be  necessary  to  give  effect  to  the  judgp- 
ment  of  the  district  court. 

1556.  Immediately  after  the  transcript  mentioned  in  the  preceding  section  is 
returned  to  the  county  clerk,  or  immediately  upon  the  filing  of  the  bond  mentioned 
in  section  sixteen,  or  in  case  there  is  no  appeal  as  hereinbefore  provided,  then  im- 
mediately after  the  hearing  of  the  report  mentioned  in  section  eleven,  the  commis- 
sioners shall  proceed  to  ^vertise  for  sealed  bids  for  the  construction  of  said 
ditch  in  working  sections  not  less  in  extent  than  the  number  of  lineal  feet  appor- 
tion^ to  each  lot  or  tract  of  land,  public  or  corporate  road,  or  railroad,  and  shall 
'fix  a  time  when  said  bids  will  be  opened,  giving  not  less  than  twenty  days,  notice 
thereof,  and  they  shall  attend  at  the  time  and  place  of  opening  the  bids,  and  shall 
let  the  contract  or  contracts  to  the  lowest  responsible  bidder,  and  shall  take  good 
and  sufficient  security  for  the  faithful  performance  of  such  contract  or  contracts,  and 
they  shall  fix  the  time  for  the  completion  of  each  contract,  not  exceeding  in  any 
case  one  hundred  and  fifty  days  from  the  time  of  entering  into  the  same,  and  no 
bid  shall  be  entertained  which  exceeds  the  estimated  cost  of  construction  of  the 
working  section  or  sections  upon  which  the  bid  is  made. 
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1557.  The  work  shall  be  done  under  the  supervision  of  t!ie  surveyor  or 
engineer  appointed  by  the  commissioners,  and  when  a  part,  not  less  tljan  one- fourth 
of  the  portion  included  in  any  contract,  is  completed  according  to  the  specifications, 
he  shall  give  the  contractor  a  certificate  thereof,  showing  the  praportional  amount 
which  the  contractor  is  entitled  to  be  paid  according  to  the  terms  of  trie  coiitnict, 
and  the  county  clerk  shall,  upon  presentation  of  such  certificate,  draw  \ih  warrant 
upon  the  treasurer  for  seventy-five  per  cent  of  said  amount,  and  the  treasurer  will 
pay  the  same  out  of  any  funds  in  the  treasury  applicable  to  such  purposes;  Pro- 
vided, That  no  proportional  amounts  shall  be  certified  or  paid  unless  the  wiioJe  of 
sooh  contract  exceeds  two  thousand  lineal  feet. 

1558.  Any  contract  not  completed  within  the  time  specified,  shall  be  re-esli- 
mated  and  relet  to  the  lowest  responsible  bidder,  but  not  for  a  i^^m  greater  tliun 
the  estimate,  nor  a  second  time  to  the  same  party;  Provided,  The  board  of  com- 
missioners may,  for  a  good  cause,  extend  the  time  of  any  contractor  not  to  e^eoced 
*  two  years. 

♦Former  act  read  "one;"  amended  1885,  p.  373. 

15^9.  When  the  working  sections  are  let,  as  hereinbefore  provided,  and  the 
cost  and  expenses  of  location  and  construction,  and  all  compensatiori  and  damages 
are  ascertained,  the  commissioners  shall  meet  and  determine  at  what  time  and  in 
what  number  of  assessnijents  they  will  require  the  same  to  be  paid,  and  order  that 
the  assessments  as  made  by  them  be  placed  on  the  duplicate  tax  \ht  against  the  h>ts 
and  lands  so  assessed. 

1560.  Where  the  commissioners  make  an  assessment  they  shall  cause  an 
entry  to  be  made  directing  the  clerk  to  make  and  furnish  to  the  treasurer  a  special 
duplicate,  with  the  assessment  arranged  thereon,  as  required  by  tlieir  order.  The 
clerk  shall  retain  a  copy  thereof  in  his  office,  and  all  assessments  .shall  be  ooUeoted 
and  accounted  for  by  the  treasurer;  and  in  case  such  assessments,  or  any  part 
thereof,  are  not  paid  by  the  party  or  parties  owning  or  controlling  the  lots  or  lauds 
against  which  such  assessments  are  made  in  the  manner  contemplated  by  this  act, 
such  assessments  shall  be  and  remain  a  perpetual  lien  against  the  premises  so  as- 
sessed; and  the  county  treasurer  shall  proceed  to  advertise  and  sell  said  lots  and 
lands,  or  such  portions  thereof  as  shall  be  necessary  to  pay  said  assessments,  together 
with  the  costs,  in  the  same  manner  as  real  estate  is  now  by  law  advertised  and  Bold 
by  him  for  the  paymisnt  of  delinquent  taxes;  Promded,  That  the  commissioaerB 
may  extend  the  time  of  payment  (without  interest)  of  said  assessments,  to  corre- 
spond with  any  extension  of  time  that  may  be  granted  to  any  contractor  under  the 
provisions  of  section  one  of  this  act,  and  in  case  said  assessments  are  not  paid  wheit 
due,  they  shall  draw  ten  per  cent  interest  until  paid ;  And  provided  further^  That 
the  provisions  of  this  act  shall  apply  to  all  contracts  entered  into  and  assessments 
made,  under  the  provisions  of  [the  act  hereby  amended]  as  well  as  to  such  contracts 
and  assessments  hereafter  to  be  made. 

Amended  1885,  p.  373. 

1561.  Any  officer  mentioned  in  the  act  who  shall  neglect  or  refu^  to  per- 
form any  duty  imposed  upon  him  by  the  provisions  of  this  act,  shall  forieit  and 
pay  a  fine  of  twenty-five  dollars  for  every  such  ofiense,  to  be  recovered  before  any 
court  of  competent  jurisdiction  in  the  name  of  the. state  of  Nebraska,  for  the  bene- 
fit of  the  common  school  fund  of  the  county,  at  the  suit  of  any  person  aggrieved 
thereby. 

1562.  When  a  ditch  is  proposed  which  will  require  a  location  m  more  than 
one  COnnty,  application  shall  be  made  to  the  board  of  commissioners  of  each 
county  so  aifected,  and  the  surveyor  or  engineer  shall  make  a  report  for  each  county- 
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Application  for  damages  shall  be  made,  and  appeals  from  the  finding  of  the  oom- 
n^issioners  in  joint  session  locating  and  establishing  such  ditch^  and  from  the  assess- 
ment of  damages  or  compensation  shall  be  taken  to  the  district  court  in  the  county 
in  which  the  lots  or  lands  which  are  immediately  affected  are  located.  A  majority, 
of  the  commissioners  of  each  county^  when:  in  joint  session^  shall  be  competent  to 
locate  and  establish  such  ditch.  i 

1563.  The  commissioners^  shall,  if  necessary^  at  their  June  session  levy  a  taZy 
not  excesdingi  one  mill  on  the  dollar  of  the  aasesed  valuation  of  the  county,  suffi- 
cient to  pay  for  the  location  and  construction  of  such  portions  of  the  respective 
ditches  located  by  them  or  by  the  commissioners  of  two  or  more  counties  as  may  be 
apportioned  to  the  county,  and  the  removal  of*  any  obstructions  that  may  accumu- 
late in  any  portion  of  any  ditch.  When  any  improvement  shall  have  been  com- 
pleted under  the  provisions  of  this  act,  it  shall  be  and  remain  under  the  direct  oon- 
ti;ol  and  supervision  of  the  county  commissioners  or  board  of  supervisors,  and  at 
any  time  the  same  in  their  opinion  require  repairing  or  the  removal  of  obstructions 
in  any  part  thereof,  they  shall  cause  the  same  to  be  done,  and  shall  pay  for  the  same 
out  of  the  county  ditch  fund;  Provided,  That  nothing  in  this  act  shall  be  con- 
strued to  apply  to  any  irrigating  ditches  in  this  state. 

Amended  1891,  p.  360. 

1664.  The  board  of  county  commissioners  of  any  county  in  this  state  are  here- 
by authorized,  whenever  they  deem  it  necessary,  to  create  a  county  ditch  fund,  to 
consist  of  taxes  collected  on  county  levies,  and  all  balances  remaining  unexpended 
of  special  ditch  funds  arising  from  excess  of  assessments  made  on  ditch  improve- 
ments after  the  expenses  theieof  have  been  fully  paid;  and  the  commissioners  are 
hereby  authorized,  whenever  necessary,  to  borrow  from  the  county  general  fund  for 
the  benefit  of  the  above  named  ditch  fund,  and  all  moneys  so  borrowed  shall  be,  as 
soon  as  practicable,  returned  to  the  county  general  fund. 

1565.  Whoever  willfully  obstructs  any  ditch  shall  forfeit  to*  the  county  in 
which  such  ditch  is  located  the  sum  of  twenty-five  dollars,  to  be  recovered  before 
aj^y  cQurt  having  competent  Jurisdiction  in  the  name  of  the  state,  and  shall  more- 
over be  liable  in  damages  to  the  party  injured. 

1566.  The  collection  of  assessments  to  be  levied  to  pay  for  the  location  or 
construction  of  any  ditch  shall  not  be  enjoined  nor  declared  void;  nor  shall  said 
assessment  be  set  aside  in  consequence  of  any  error  or  irr^ularity  committed  or 
appearing  in  any  of  the  proceedings  provided  by  this  act,  and  no  injunction  shall 
b^  allow^  restraining  the  collection  of  any  assessment  until  the  party  complaining 
shall  first  pay  to  the  county  treasurer  the  amount  of  his  assessment,  which  amount 
bo  paid  may  be  recovered  from  the  county  in  an  action  brought  for  that  purpose  ii^ 
ease  such  injunction  is  made  perpetual. 

Sees.  1567  to  1581.  ''An  act  to  authorize  the  oonstnictioD  of  leyees,  dikes,  and  drainSy  an4 
for  the  reclaimation  of  wet  and  overflowed  lands  by  incorporated  oompanies."  1877,  p. 
160.    In  force  Jane  1. 

1567.  That  any  number  of  persons,  not  less  than  three,  being  owners  of  lands 
y^et  or  liable  to  be  overflowed,  may  organize  a  company  for  the  purpose  of 
draining,  reclaiming,  and  protecting  such  lands  which  shall  have  power  to  straighten, 
widen,  deepen,  and  make  new  channels  for  the  whole  or  any  part  of  any  river,  or 
water-course,  and  to  construct  any  dikes,  drains,  levees,  and  breakwaters,  and  do 
everything  which  they  shall  deem  proper  to  accomplish  the  purpose  for  which  the 
company  shall  have  been  organized. 

Drains  or  levees  for  the  reclamation  of  wet  or  overflowed  lands  can  be  constmcted  across  the 
lands  of  others,  and  the  costs  assessed  thereon,  except  by  consent,  only  in  cases  where  the  public 
welfare  will  be  subserved.     12, 163  (10  N.  W.,  547). 
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1568.  Such  persons  shall  sign  articles  of  association,  specifying  the  n'ame  and 
parposes  of  the  company,  and  shall  elect  from  their  number  not  less  than  three  nor 
more  than  seven  directorSy  of  the  time  and  place  of  which  election  the  memberi 
shall  be  notified  by  notices  signed  by  three  members,  and  posted  in  three  publio 
places  near  the  work  five  days  before  the  election,  but  notice  may  be  waived  by  th« 
members.  Vacancies  in  the  offices  of  directors  may  be  filled  by  the  appointment! 
made  by  the  remaining  members. 

1569.  Said  articles  of  association  shall  be  recorded  in  the  county  clerVl 
office  of  the  several  counties  in  which  any  part  of  the  work  shall  be  situated,  and 
firom  the  date  of  filing  the  same  for  record  in  either  of  such  counties  such  company 
shall  be  a  body  corporate,  with  all  powers  incident  to  such  bodies  and  ta  consum- 
mate the  purposes  for  which  it  was  organized;  and  to  buy,  receive  donations  of, 
and  hold,  and  sell  and  convey  any  lands  benefited  or  to  be  benefited  by  the  pro« 
posed  work  of  the  company ;  and  any  person  owning  land  supposed  to  b^  liable  to 
oe  affected  by  said  work  may  become  a  member  of  the  company  by  aignipg  the 
articles  of  association.  The  corporate  existence  of  the  company  shall  be  judicially 
recognized,  and  the  company's  records  shall  be  prima  fade  evidenpe  of  its  ac^, 

1570.  An  annual  election  shall  be  held  by  the  company  at  such  tio^ie  and 
place  as  the  company  shall  appoint  for  the  election  of  directors,  of  which  twenty 
day's  notice  shall  be  given  by  one  week's  publication  in  one  newspaper  of  gen^cai 
circulation  in  each  county  in  which  any  part  of  the  work  shall  be  situat^^  if  such 
paper  shall  be  printed  and  published  in  such  county,  and  if  there  be  non^,  then  by 
posting  notices  m  three  public  places  near  the  work. 

1571.  A  majority  of  the  directors  shall  form  a  quomnii  and  shall  hay^  OQnf« 
trol  and  management  of  the  business  and  affairs  of  the  company.  Thj^y  shi^l  ap* 
point  one  of  their  number  president,  and  shall  appoint  a  secretary,  treasurer,  and 
SQch  other  officers  and  agents  as  they  may  see  fit ;  and  all  officers  and  agents  shall 
be  entitled  to  fair  compensation  for  their  services.  The  treasurer  shall  give  bp^d 
to  the  company  with  proper  penalties  and  sureties,  for  the  faithful  discharge  of  his 
duties,  and  the  safe  lleeping  and  prompt  payment,  according  to  the  orders  of  the 
board  of  directors,  of  all  moneys  that  may  come  into  his  hands.  The  president, 
directors,  secretary,  and  treasurer  shall  hold  their  respective  offices  for  one  year,  and 
until  their  successors  shall  be  elected  and  qualified,  and  shall  be  sworn  to  the  fiiithful 
discharge  of  their  duties.     The  secretary  may  administer  all  official  oa^ths. 

1572.  The  company  may  apply  to  the  district  oourt.or  county  court,  in  term 
time,  or  to  a  judge  thereof  in  vacation,  of  any  county  in  which  any  part  of  the 
proposed  work  shall  be  situated,  which  court  or  judge,  as  the  case  may  be,  shall 
immediately  appoint  three  disinterested  appraisers,  and  such  appraisers  shall  ex- 
amine all  lands,  the  intrinsic  or  market  value  of  which  may  be  by  them  supposed 
to  be  liable  to  be  affected  by  the  construction  of  the  proposed  work,  or  by  the  ap- 
propriation of  all  or  any  part  of  it  for  right  of  way  or  other  purpose  of  the  com- 
pany, or  of  any  stone,  timber,  gravel,  or  other  material  required  by  the  company, 
and  shall  make  out  separate  schedules  in  the  smallest  United  States  government 
subdivisions  of  all  such  lands  situated  in  each  county,  and  shall  assess  to  each  tract 
the  full  and  entire  amount  of  such  benefit  which  it  will,  in  the  opinion  of  a  majority 
of  them,  receive,  without  any  r^ard  to  the  cost  of  such  work,  and  the  injury  which, 
io  the  opinion  of  a  majority  of  them,  it  will  sustain ;  and  append  to  each  schedule 
their  affidavit  that  the  same  is  a  true  assessment,  and  return  the  same  to  the  secre- 
tary of  the  company,  who  shall  cause  it  to  be  filed  for  record  and  recorded  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  land  therein  described  shall  be 
«ituated,  and  from  the  date  of  filing  thereof  such  assessments  shall  respectively  be 
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a  lien  on  the  lands  upon  which  they  were  assessed,  for  the  amount  of  such  assess* 
ments  of  benefits,  less  the  amount  of  injury*  assessed.  And  when,  and  as  often  as 
it  shall  become  necessary  or  desirable  to  re-assess  any  tract  of  land  for  thfe  correction 
of  any  mistake,  or  to  enable  the  company  to  appropriate  any  part  of  the  same  for 
right  of  way,  or  any  stone,  timber,  gravel,  or  other  material  for  the  construction  of 
the  work ;  and  whenever,  and  as  often  as  it  shall  be  desired  by  the  company  to 
make  a  re-assessment  of  any  tract  or  tracts  of  land  for  any  purpose,  said  appraisers 
shall,  upon  request  of  the  company,  make  such  re-assessments,  and  so,  from 
time  to  time,  when,  and  as  often  as  they  shall  be  requested,  and  shall  make  and  re- 
turn schedules  of  the  same,  and  such  schedules  shall  be  filed  for  record  and  recorded 
in  the  county  clerk^s  office  as  aforesaid,  and  shall  constitute  liens,  shall  be  collected^ 
and  shall  in  all  respects  be  governed  by  the  same  rules,  and  have  the  same  force  and 
effect  as  the  original  assessments  above  provided  for;  and  if  any  appraiser  ap- 
pointed as  aforesaid  shall  die,  resign,  or  fail  to  act  as  such,  when  the  interest  of 
the  company  shall,  in  the  opinion  of  the  president,  require  it,  his  appointment  as 
such  appraiser  shall  thereby  be  vacated,  and  upon  representation  of  such  vaca- 
tion to  such  court  or  judge  by  the  president,  such  court  or  judge  shall,  upon  the 
application  of  the  company,  immediately  fill  such  vacancy  by  the  appointment  of  a 
like  disinterested  person,  who  shall  qualify  by  and  in  the  manner  above  provided, 
and  the  same  shall  be  done  when  and  as  often  as  the  company  may  request ;  jRro- 
videdy  That  upon  filing  such  schedule  for  record,  the  secretary  shall  give  notice 
thereof  by  posting  a  notice  in  a  conspicuous  place  in  the  county  clerk's  office,  and 
any  party  aggrieved  by  any  such  assessment  may,  within  thirty  days  thereafter,  ap- 
peal therefrom  to  the  district  court  or  county  court  of  said  county;  And  provided 
further,  That  any  person  who  is  under  legal  disabilities  at  the  time  of  the  making 
and  filing  of  such  schedule,  shall  have  the  right  of  appeal  as  aforesaid  at  any  time 
within  thirty  days  after  the  removal  of  such  disabilities;  And  provided  further^ 
That  any  two  appraisers  may  perform  all  the  services  required  by  this  section,  and 
that  all  acts  concurred  in  by  any  two  shall  be  valid,  binding,  and  effectual. 

1573.  Before  the  actual  construction  of  the  work  shall  be  begun,  surve}r8  of  it 
and  estimates  of  its  costs  shall  be  made,  and  the  appraisers'  schedules  of  assess- 
ments returned  to  the  secretary,  and  if  the  estimated  cost  of  the  work  shall  exceed 
the  aggregate  amounts  of  the  assessments,  the  work  shall  not  be  further  prosecuted. 

1574.  Before  the  actual  construction  of  the  work  shall  be  begun,  the  company 
shall  divide  the  main  line  of  their  work  into  as  many  sections,  of  not  ezce^ing 
Biz  miles  in  length,  as  may  be  convenient,  and  each  of  such  sections,  with  its  auxil- 
iaries, branches,  and  tributaries,  shall  form  a  separate  division  of  the  work ;  and 
they  shall  also  appropriate  and  set  apart  as  applicable  to,  and  hold  the  same  invio- 
late for,  the  construction  of  each  of  such  divisions  respectively,  a  portion  of  their 
resources  bearing  the  same  ratio  to  the  whole  of  their  resources  properly  applicable 
to  the  construction  of  the  work  as  the  estimated  cost  of  such  division  shall  bear  to- 
the  estimated  cost  of  the  whole  work ;  and  so  much  thereof  as  shall  be  necessary 
shall  be  applied  for  the  purpose  for  which  it  was  appropriated  and  set  apart,  and 
the  surplus  may  be  applied  to  other  legitimate  purposes  of  the  company,  and  the 
work  of  construction  shall  be  prosecuted  as  simultaneously  upon  the  whole  line  as 
may  seem  to  the  directors  consistent  with  proper  economy. 

1575.  The  owners  of  land  liable  to  be  affected  by  the  work  of  a  company 
shall  have  notice  of  the  time  and  place  when  and  where  the  appraisers  wilt 
begin  the  examination  of  lands  and  the  assessments  of  benefits  and  injuries  thereto,, 
and  of  the  order  in  which  it  shall  be  intended  to  proceed  with  the  same,  which 
notice  need  not  specify  what  lands  are  to  be  examin^  or  assessed,  but  may  be  gen- 
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«raly  and  addressed  to  the  public^  and  shall  be  sufficient  if  pnbh'shed  for  three  sac- 
cessive  weeks  in  a  newspaper  published  in  the  county  in  which  the  lands  are 
situated,  and  proof  of  its  publication  may  be  made  by  affidavit  of  the  printer  or 
publisher  of  the  paper  in  which  it  is  published,  or  of  the  secretary  of  the  company. 

1576.  The  board  of  directors  may  order  the  payment  of  said  assessments 
in  installments  not  exceeding  ten  per  centum  per  month,  and  payment  thereof  shall 
be  made  to  the  treasurer  in  compliance  with  such  order;  Provided^  That  no  more 
shall  be  collected  than  shall,  in  the  opinion  of  the  directors,  be  required  for  the 
legitimate  purposes  of  the  company  in  the  prosecution  of  the  work;  And  provided 
further^  That  unless  the  main  line  of  the  company's  proposed  work  shall  exceed 
twenty  miles  in  length,  no  part  of  the  assessments  shall  be  collected  by  the  company 
until  the  company  shall  have  given  bond,  payable  to  the  state  of  Nebraska,  with 
snrety  approved  by  the  clerk  of  the  district  court,  or  judge  thereof,  of  a  county  in 
which  the  work,  or  some  part  of  it,  is  situated,  conditioned  for  the  faithful  applica- 
tion to  the  legitimate  purposes  of  the  company  of  all  money  which  shall  be  received 
by  them  for  the  construction  of  the  work,  which  bond  shall  be  filed  in  the  clerk's 
office  of  the  district  court  in  the  county  where  it  was  approved,  and  a  copy  thereof 
in  the  clerk's  office  of  such  court  in  each  oC  the  other  counties  in  which  any  part 
of  the  work  is  situated ;  and  any  person  or  persons  aggrieved  by  any  breach  of  the 
conditions  of  said  bond  shall  have  an  action  thereon  in  any  court  of  competent  juris- 
diction  for  the  recovery  of  all  damages  thereby  sustained  by  him  or  them. 

1577.  Payment  of  assessments  of  benefits  may  be  enforced  by  foreclosure 
of  the  lien  in  any  court  of  competent  jurisdiction,  in  the  same  manner  as  is  provided 
by  law  for  the  foreclosure  of  mortgages,  and  the  sale  of  mortgaged  premises  for 
the  collection  of  debts,  and  payment  of  damages  assessed  for  injuries  to  lands  may 
fee  enforced  by  an  action  in  a  like  court. 

1578.  The  company  may  appropriate  any  land,  stone,  timber,  gravel,  or 
other  materials  necessary  for  the  right  of  way,  or  the  construction,  maintenanoe, 
or  improvement  of  their  proposed  work,  by  first  paying  into  the  county  treasury  of 
the  county  where  the  land  is^  situated,  for  the  use  of  the  owner  of  the  land^  the 
amount  of  damages  assessed  by  said  appraisers  to  him  therefor. 

1679.  Any  company  where  work  shall  be  estimated  to  cost  three  thousand 
dollars  or  more,  may  issne  their  bonds,  with  or  without  coupons,  not  exceeding  in 
the  aggr^ate  the  estimated  cost  of  their  work,  which  bonds  may  each  be  of  any 
denomination,  and  payable  at  any  time  and  place,  and  bear  any  rate  of  interest, •not 
exceeding  ten  per  centum,  payable  annually  or  semi-annually,  and  may  secure  the 
payment  thereof  by  pledge  or  pledges,  or  mortgage  or  mortgages,  upon  said  assess- 
ments for  benefits  to  lands  or  any  part  thereof,  or  any  other  property  of  the  com- 
pany, which  pledges  and  mortgages  may  each  provide  for  a  sinking  fund  for  the 
gradual  extinguishment  of  the  debts;  and  such  company  may,  from  time  to  time, 
negotiate  said  bonds  in  any  market  or  place,  at  any  rate  of  discount  not  exceeding 
ten  per  centum;  and  after  any  such  bonds  shall  have  been  negotiated,  no  action  or 
proceeding  shall  be  instituted,  nor  any  defense  to  any  action  be  interposed,  by  the 
oompany  or  any  other  person  or  persons,  the  object  or  tendency  of  which  shall  be 
to  impair  the  validity  or  security,  or  to  depress  the  value  of  such  bonds,  any  pro- 
visions of  law  to  the  contrary  notwithstanding. 

1680.  After  the  expiration  of  three  years  from  the  recording  of  the  ap- 
praisers' schedule  of  assessments  in  any  county,  no  action  shall  be  instituted  to 
foreclose  any  lien  on  land  situated  in  said  county,  unless  the  assessments  secured 
')y  sucli  lieu  shall  have  been  pledged  or  mortgaged  as  security  for  one  or  more 
bonds  then  outstanding;  and  in  such  cases  no  tract  of  land  shall,  after  the  lapse  of 
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said  three  years,  be  liable  for  more  than  its  fair  proportion  of  the  assessments 
pledged  or  mortgaged  as  security  for  bonds  of  the  company,  and  required  for  the 
extinguishment  thereof. 

1581.  No  informality,  irregularity,  or  omission,  which  shall  have  occurred, 
or  which  may  occur,  in  the  organization  or  proceedings  of  any  company,  or  in  the 
appointment  or  proceedings  of  any  of  them,  officers,  agents,  or  the  appraisers,  shall 
affect  the  rights  or  privileges  of  any  such  company,  or  invalidate  the  assessment 
of  the  appraisers,  nor  any  sale  of  land  which  shall  be  made  under  any  foreclosure 
of  any  lien  for  the  assessment  thereon;  Provided,  The  amount  of  the  assessment 
shall  be  clearly  s<*t  fortii  in  the  appraisers'  schedule,  and  the  schedule  shall  have 
been  duly  recuiJcd^  and  notice  of  the  recording  thei*eof  given  as  hereinbefore 
provided* 


Digitized  by 


Google 


Ch.  15.  ELECTIONS.  359 


CHAPTER  15.— ELECTIONS. 

Sees.  1582  to  1693,  except  sec.  1638.  "An  act  to  provide  a  general  election  law,  the  pro- 
oedare  relative  to  contested  elections,  and  the  filliDg  of  vacancies  in  office.^'  l^W,  p.  24U.  In 
force  September  1. 

1582.  The  general  election  of  this  state  shall  be  held  on  Tuesday  succeeding 
the  first  Monday  in  November  of  each  year. 

1683.  All  state,  district,  county,  precinct,  and  township  officers,  by  the  con- 
stitution and  laws  made  elective  by  the  people,  except  school  di:strit;t  ofBoeiB,  aud 
municipal  officers  in  cities  and  villages,  shall  be  elected  at  a  general  election  to  be 
held  at  the  time  ]>n>vided  in  the  preceding  section. 

1584.  Every  m:\\e  person  of  the  age  of  twenty-one  years  or  upwards,  l>eIong- 

ing  to  either  of  the  following  classes,  who  shall  have  resided  in  the  state  six  montl^j 

in  the  coanty  forty  days,  and  in  the  precinct,  township,  or  ward  ten  daySj  shall  be 

an  elector:  First — Citizens  of  the  United  States.     Second — Persous  of  foreign 

birth  who  shall  have  declared  their  intention  to  become  citizens  canformably  .to  jjie 

laws  of  the  United  States  on  the  subject  of  naturalization  at  least  thirty  days^pFior 

to  an  election. 

Winnebago  Indians  held  not  to  be  entitled  to  vote.  28,  466  (44  N.  W.,  471).  See  14,  574 
(16N.W.,  905). 

1585.  No  person  shall  be  qualified  to  vote  who  is  nm  compos  mentis^  or 
who  has  been  convicted  of  treason  or  felony  under  the  law  of  the  state,  or  of  the 
United  States,  unless  restored  to  civil  rights. 

1586.  No  soldier,  seaman,  or  marine  in  the  army  and  navy  of  the  United 
States  shall  be  deemed  a  resident  of  the  state  in  consequence  of  being  stationed 
therein. 

1587.  Electors  shall  in  all  cases,  except  treason,  felony,  or  breach  of  the 
})eace,  be  privileged  from  arrest  during  their  attendance  at  elections,  aud  going  to 
and  returning  from  the  same,  and  no  elector  shall  be  obliged  to  do  military  duty  on 
the  days  of  election,  except  in  time  of  wai*  and  public  danger. 

1588.  [Officers  chosen.] — One  (1)  judge  of  the  supreme  court  and  two  (2) 
regents  of  the  university  shall  be  elected  in  the  year  eighteen  hundred  and  seventy- 
nine  (1879),  and  every  second  year  thereafter,  who  shall  serve  for  the  term  of  six 
(G)  years.  Judges  of  the  district  court  shall  be  elected  in  the  year  eighteen  hun- 
dred and  seventy-nine  (1879),  and  every  four  years  thereafter.  The  governor,  lieu- 
tenant governor,  congressmen,  state  treasurer,  auditor  of  public  accountSj  secretary 
of  state,  attorney  general,  commissioner  of  public  lauds  and  buildings,  superintend- 
ent of  public  instruction,  and  members  of  the  legislature  shall  be  elected  in  the  year 
eighteen  hundred  and  eighty  (1880),  and  every  second  year  thereafter.  In  counties 
not  under  township  organization  one  (1)  county  judge,  one  (1)  sheriiF,  one  (1)  coro- 
ner, one  (1)  county  ti*easurer,  one  (1)  county  clerk,  one  (1)  county  surveyors  one  (1) 
coanty  superintendent  of  public  instruction  shall  be  elected  in  the  year  eighteen 
hundred  and  seventy-nine  (1879),  aud  every  second  year  thereafter;  and  in  each 
precinct  two  (2)  justices  of  the  peace  and  two  (2)  constables  shall  be  elected  in  the 
year  eighteen  hundred  and  seventy-nine  (1879),  and  every  second  year  thereafter, 
except  as  hereinafter  provided;  and  three  (3)  judges  of  election  and  two  (2)  clerks* 
of  election,  one  (1)  assessor,  and  one  (1)  overseer  of  highways  for  each  nmd  t dis- 
trict shall  be  elected  in  the  year  eighteen  hundred  and  seventy -nine  (1879)^  and 
annually  thereafter,  and  one  (1)  county  commissioner  shall  be  elected  annually,  who 
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«hall  serve  three  (3)  years.  In  counties  under  township  organization,  one  (1)  counfy 
judge,  one  (1)  sheriff,  one  (1)  coroner,  one  (1)  county  treasurer,  one  (1)  county  clerk, 
one  (I)  county  surveyor,  and  one  (1)  county  superintendent  of  public  instruction 
shall  be  elected  at  the  first  general  election  after  the  adoption  of  township  organi- 
zation, and  every  second  year  thereafter.  At  the  first  general  election  in  each  town- 
ship after  the  adoption  of  township  organization,  one  (1)  town  clerk,  one  (1)  town 
treasurer,  three  (3)  judges  and  two  (2)  clerks  of  election,  one  (1)  assessor,  and  one 
(1)  overseer  of  highways  for  each  road  district  shall  be  elected  annually  thereafter; 
and  two  (2^  justices  of  the  peace  and  two  (2)  constables  shall  be  elected  at  said 
election,  ana  every  second  year  thereafter,  except  as  hereinafter  provided ;  and  at 
said  election  one  (1)  supervisor  shall  be  elected  in  each  township  and  thereafter  each 
odd  numbered  year  in  the  odd  numbered  township  and  each  even  numbered  year 
in  the  even  numbered  townships,  said  townships  to  be  numbered  by  the  county 
board  at  their  first  regular  meeting* after  the  passage  of  this  act  or  the  subsequent 
adoption  of  township  organization,  as  nearly  as  practicable  in  the  same  manner  as 
government  sections  are  numbered  in  a  government  township.  And  at  the  first  general 
election  after  the  adoption  of  the  township  organization  in  any  county,  in  each  city 
and  each  village  having  one  thousand  (1,000)  inhabitants  or  over,  one  (1)  super- 
^visor  at  large  and  one  (1)  additional  supervisor  for  each  four  thousand  (4,000)  in- 
habitants therein,  one  (1)  assessor,  three  (3)  judges  and  two  (2)  clerks  of  election, 
vand  annually  thereafter;  and  in  each,  city  and  in  each  villa^  having  more  than  five 
hundred  (500)  inhabitants,  two  (2)  justices  of  the  peace  and  two  (2)  constables  shall 
be  elected  at  said  election,  and  every  second  year  thereafter ;  I^rovided,  however^ 
That  in  all  cities  of  the  metropolitan  class  there  shall  be  six  (6)  justices  of  the 
peace,  and  six  (6)  constables  for  each  of  said  metropolitan  cities,  and  no  more; 
and  in  all  cities  of  the  first  class  having  less  than  eighty  thousand  (80,000)  and 
more  than  twenty-five  thousand  (25,000)  inhabitants  there  shall  be  elected  three  (3) 
justices  of  the  peace  and  three  (3)  constables  for  each  of  such  cities,  and  no  more. 
In  each  county  having  a  population  of  eight  thousand  (8,000)  inhabitants  or  more, 
there  shall  be  elected  in  the  year  eighteen  hundred  and  seventy-nine  (1879),  and 
every  four  (4)  years  thereafter,  a  clerk  of  the  district  court  in  and  for  such  county, 
and  in  each  county  having  a  population  less  than  eight  thousand  (8,000)  inhabitants 
the  county  clerk  shall  be  ex-ojicio  clerk  of  the  district  court  and  perform  the  duties 
devolving  upon  the  oflBcer  by  law.  All  county,  precinct,  and  township  officers 
created  by  statute  or  that  may  be  hereinafter  created  shall  be  elected  at  such  gen- 
eral election  as  may  be  provided  in  the  law  creating  the  office  or  offices. 

Amended  1885,  p.  249;  1889,  p.  361;  1891,  p.  235.  County  clerk  is  ex-officio  clerk  of  the  dis- 
trict coart  in  counties  having  a  population  of  less  than  8,000,  and  the  election  of  a  person  as  deiic 
of  the  district  court  in  such  a  county  does  not  entitle  him  to  the  office.  10,  507  (6  N.  W.,  604). 
Does  not  have  to  give  additional  bond  as  clerk  of  district  court.  1,  202.  Clerk  district  court  can 
ooly  be  elected  in  1871  and  every  four  years  thereafter  in  counties  having  8,000  or  more  popula- 
tion, and  cannot  be  elected  in  counties  attaining  that  population  in  intervening  years.  11, 174 
(8  N.  W.,  432).  *'  First  general  election  "  means  first  election  at  which  county  officers  are  elected. 
16,  567  (20  N.  W.,  875).  Cities  of  second  class  under  township  organization  elect  two  justices  for 
each  ward.  28,  748  (45  N.  W.,  169).  Cities  of  first  class  entitled  to  three  justices  only.  28,  628 
(44  N.  W.,  874).  Election  of  justices  in  cities  of  first  class  20,  379  (30  N.  W.,  267)  If  the  requi- 
site  population  is  had  thirty  days  before  any  general  election,  it  is  sufficient.  17,  603  (23  N.  W., 
337).    See21,  220(31N.W.,  788). 

1589.  Electors  of  president  and  vice-president  shall  be  elected  at  the  gen- 
eral election  in  the  year  1880,  and  every  four  years  thereafter,  on  such  day  as  con- 
gress may  ap|>oint,  said  electors  to  be  chosen  from  the  state  at  large. 

1590.  At  the  general  election  immediately  preceding  the  expiration  of  the 
term  of  a  United  States  senator  from  this  state,  the  electors  shall,  by  ballot,  ex- 
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press  their  preference  for  some  person  for  the  oflSce  of  United  States  senator. 
The  votes  to  be  canvassed  and  returned  in  the  maoner  liereinafter  provided. 

1591.  A  county  treasurer  shall  be  ineligible  to  offioe  for  more  tlian  two 
consecutive  terms. 

This  section  has  no  retroactive  effect.     13,  533  (1 4  X,  W.,  481), 

1592.  Thirty  days  previous  to  any  election  at  which  any  state  officer  is  to  be 
elected,  the  governor  shall  issue  his  proclamation  designating  all  the  offices  to  be 
filled  by  the  vote  of  all  the  electors  of  the  state^  or  by  those  of  any  cungrea^ional, 
l^islative,  or  judicial  district^  and  transmit  a  copy  thereof  by  mail  to  tTie  county 
clerk  of  each  county. 

1593.  At  least  twenty  days  previous  to  any  election,  the  county  clerk,  in 
counties  not  under  township  organization^  shall  make  out  and  deliver  to  the  sheriff 
of  his  county,  or  in  counties  under  township  organization,  to  the  several  town  clerks, 
and  to  city  clerks  in  cities  of  the  first  and  seoJiid  clasSj  three  notices  thereof  for 
each  precinct,  township,  or  ward  in  which  the  election  in  such  county  is  to  be  held. 
The  notices  shall  be  substantially  as  follows:  Xotice  is  hei-eby  given^  that  on  Tiien- 

-day,  the day  of  November, ,  next,  at  the  hou-e  of ^  in , 

an  election  will  be  held  for  governor,  etc.  (naming  all  the  Btate  and  other  officers  to 
be  balloted  for),  which  election  will  be  open  at  eight  oVlock  in  the  marniuj^,  and 
will  continue  open  until  six  o'clock  in  the  afternoon  of  the  same  day.  Dated  this 
day  of ,  A.  D.  18—.    A.  B.,  County  Clerk, 

1594.  The  said  sheriff  or  town  or  city  clerk  to  whom  the  notices  are  delivered 
shall  post  up  in  three  of  the  most  public  places  in  each  precinct,  township^  or  ward 
the  three  notices  therefor,  at  least  ten  days  before  the  time  of  holding  any  election, 

1595.  At  all  elections  the  polls  shall  be  opened  at  eight  o'clock  in  tlie  morn- 
ing, and  close  at  six  o'clock  in  the  afternoon  of  the  same  day  ;  but  If  the  judges  and 
clerks  shall  not  attend  at  the  hour  of  eight  o'clock  in  the  morning,  or  if  it  shall  be 
oeoessary  for  the  electors  present  to  appoint  judges  and  clerks,  t>r  any  of  them,  as 
hereinafter  prescribed,  the  polls  may,  in  that  case,  l>e  opened  at  any  time  before 
the  time  for  closing  the  same  shall  arrive,  as  the  case  may  require. 

1596.  Previous  to  any  vote  l)eing  taken  the  judges  and  clerks  of  election  shall 
fieverally  take  an  oath  or  affirmation  according  to  the  form  prescribed  in  chapter  on 
official  bonds. 

1597.  In  case  there  shall  be  no  judge  or  jnstiee  of  the  peace  present  at  the 
opening  of  the  polls,  it  shall  be  lawful  for  the  judges  of  election  to  administer  tlie 
oath  or  affirmation  tO  each  other  and  the  clerks  of  election;  and  tije  person 
administering  such  oath  or  affirmation  shall  cau^  an  entry  thereof  to  be  made  and 
«obBcribed  by  him,  and  prefix  to  each  poll  book. 

1598.  [Vacancies.] — In  the  event  of  any  jierson  or  j^rsons  elected,  or  that 
have  been  appointed  as  herein  provided  for,  shall  not  attend  at  the  time  and  place  of 
holding  such  election,  the  electors  present  shall  choose  the  requisite  number  of  per- 
sons to  fill  the  respective  offices  of  clerks  and  judges  of  election,  and  the  person  or 
persons  thus  chosen  shall  qualify  as  provided  in  the  last  two  preceding  section!^. 

1599.  Upon  opening  the  polls,  one  of  the  judges  of  election  shall  make 
proclamation  of  the  same,  and  at  least  thirty  minutes  before  tlie  oloslog  of  the  polls 

Eroclamation  shall  be  made  in  like  manner  that  the  polls  will  be  clo^  in  half  an 
our. 

1600.  Before  any  ballot  shall  be  deposted  in  the  ballot-box,  the  ballot-box 
shall  be  publicly  opened  and  exhibited,  and  the  judges  ami  clerks  nlmll  t*ee  that  no 
ballot  is  in  such  box;  after  which  the  box  shall  be  locked  and  the  key  delivei'ed  to 
one  of  the  judges,  and  shall  not  be  again  opened  until  the  close  of  the  polls  j  and 
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the  ballot-box  shall  not  be  removed  from  the  view  of  the  electors  present  until  the 
polls  are  closed  and  all  the  votes  shall  have  been  counted  and  canvassed;  nor  shall 
two  of  the  judges  be  absent  from  the  room  or  building  in  which  the  election  is  beld^ 
at  the  same  time,  during  such  voting  and  canvassing. 

1601.  The  county  clerk,  previous  to  the  opening  of  the  polls,  shall  prepare 
dtiplicate  poll  books,  in  the  manner  and  form  following: 

Poll  books  of  an  election,  held  in precinct,  — ^—  township,  or 

ward,  in county,  on  the day  of ,  A.  D. ,  at  which  time,  A. 

B.,  C.  D.,  and  E.  F.  were  judges,  and  G.  H.  and  I.  K.  were  clerks  of  said  elec- 
tion— the  following  named  persons  voted  thereat : 

NUMBEBS  AND  NAMES  OF  EI..£CrrORS. 

No.  1.  A.  B.  No.  8.  E.  P, 

No.  2.  C.  D.  No.  4.  G.  H. 

We  do  hereby  certify  that  the  above  is  a  true  list  of  the  persons  voting  at  the 
named  election.  G.  H.,  I.  K.,  Clerks. 

Attest:  A.  B.,  C.  D.,  E.  F.,  Judges  of  Election. 

TALLY  LIST  OF  PERSONS  VOTED  FOR,  AND^  FOB  WHAT  OFFICE,  CONTAINING  THK 
NUMBER  OF  VOTES  FOR  EACH  CANDIDATE. 


GOVERNOR.        I        MEMBER  OF  CONGRESS.        |        COUNTY  CLERK. 


We  hereby  certify  that  A.  B.  had votes  for  governor,  and  C.  D.  had - 

votes  for  governor;  that  E.  F.  had votes  for  member  of  congress,  etc. 

G.  H.,  I.  K.,  Clerks. 
Attest:  A.  B.,  C.  D.,  E.  F.,  Judges  of  Election. 

1602.  The  ballots  shall  designate  the  office  for  which  the  persons  therein 
named  are  voted  for. 

See  6, 166. 

1603.  One  of  the  judges  of  election  shall  receive  each  ballot  from  the  per- 
son offering  to  vote,  at  the  same  time  announcing  the  name  of  such  person  in  a 
clear,  distinct  voice,  and  if  his  right  to  vote  be  not  challenged,  or  in  cities  of  the 
first  and  second  class  if  the  name  of  the  person  offering  to  vote  is  on  the  roister  list,, 
his  ticket  shall  be  placed  in  the  ballot-box  without  inspecting  the  names  written  or 
printed  thereon,  and  the  clerks  of  election  shall  enter  the  name  of  the  voter  and  the 
number  in  each  poll  book  when  his  ballot  is  received. 

1604.  The  county  board  shall  provide  a  sufficient  number  of  ballojt-boxes,. 
with  secure  locks  and  keys,  at  the  expense  of  the  county,  for  the  several  precincts 
or  districts;  and  each  ballot-box  at  the  close  of  each  election  shall  be  deposited  with 
one  of  the  judges  of  election,  who  shall  take  charge  of  the  same,  and  be  responsible 
for  its  safe  keeping ;  and  he  shall  convey  said  ballot-box,  or  cause  it  to  be  conveyed^ 
to  the  place  of  holding  elections  in  his  precinct,  township,  or  ward,  at  the  next  gen- 
eral or  special  election,  and  deliver,  or  cause  the  same  to  be  delivered,  to  one  of  the 
judges  of  said  election. 

1605.  Any  constable  of  the  precinct,  township,  or  ward,  who  may  be  desig- 
nated by  the  judges  of  election,  is  directed  to  attend  at  the  place  of  election,  and  he 
is  authorized  and  required  to  preserve  order  and  peace  at  and  about  the  same; 
and  if  no  constable  be  in  attendance,  the  judges  of  election  may  appoint  one  or 
more  specially,  by  writing,  who  shall  have  all  the  powers  of  a  regular  constable. 

1606.  If  any  person  conducts  [himself]  in  a  noisy,  riotous,  or  tumultuous 
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manner  at  or  about  the  polls,  so  as  disturb  the  election,  or  insults  or  abuses  the- 
judges  or  clerks  of  election,  and  |)ersist8  in  such  conduct  after  being  warneii  to 
desisty  the  constable  shall  forthwith  arrest  him  without  warrant,  and  bring  hin^ 
before  the  nearest  justice  of  the  peace,  to  be  dealt  with  according  to  law,  but  such 
])erson  shall  be  permitted  to  vote. 

1607.  The  judges  in  cities  of  the  first  and  second  class  where  the  regiatr)^  law 
is  in  force  shall  designate  one  of  their  number  to  check  OH  the  register  the  name 
of  every  person  voting;  and  no  vote  shall  be  received  from  any  ihtmji!  wh<w*e  name 
does  not  appear  there,  unless  he  shall  furnish  the  judges  hia  affidavit  nliuwing  that 
he  is  a  qualified  elector,  and  a  sufficient  reason  for  not  appearing  before  tiie  registrar^, 
and  shall  also  prove  by  the  affidavit  of  one  elector  whose  name  is  on  tlie  register 
that  such  affiant  knows  him  to  be  a  resident  of  that  city,  giving  hie  remdence  by 
street  and  number,  as  the  same  is  in  such  case  requii^  to  ap|)ear  on  the  register. 
Said  affidavit  shall  be  kept  by  the  judges,  and  by  them  filed  in  the  nffice  uf  the 
county  clerk,  and  all  such  affidavits  may  be  administered  by  either  of  the  judges  or 
clerks  of  election. 

1608.  Any  person  offering  to  vote,  whether  his  name  be  on  the  register  or  not, 
may  be  challenged  as  unqualified  by  any  judge  or  elector ;  and  it  is  the  duty  of  eadi 
of  the  judges  to  obnllenge  any  person  offiB^ing  to  vote.wliom  he  knows  or  suspeotB- 
Dot  to  be  duly  qualified. 

1609.  If  any  person  offering  to  vote  is  challenged  by  one  of  the  judges  of 
the  election,  or  by  any  elector,  one  of  the  judges  shall  tender  to  him  the  tbllowing^ 
oath  or  affirmation  :  "You  do  solemnly  swear  (or  affirm)  tliat  you  will  fully  antl 
truly  answer  all  such  questions  as  shall  be  put  to  you,  touching  your  place  of  resi- 
denoe,  and  qualifications  as  an  elector  at  this  election.^' 

1610.  If  the  person  be  challenged  on  the  ground  that  he  has  not  made  hi» 
dtelaration  of  intention  to  become  a  citizen  of  the  United  States,  the  judges,  or  one 
of  them,  shall  put  the  following  question,  provided  that  the  person  m  challenged 
does  not  produce  his  intention  papers :  "Have  you  made  your  declaration  of  inten- 
tion to  become  a  citizen  of  the  United  States?^'  If  the  person  be  challenged  on  the 
ground  that  he  has  not  resided  in  this  state  for  six  months  immediately  pret^ding 
the  election,  the  judges,  or  any  one  of  them,  shall  put  the  following  queetions: 
JPirat — "Have  you  resided  in  this  state  for  six  months  immediately  (jrei-eiling  this* 
election?"  Second — "Have  you  been  absent  from  this  state  within  six  raonthf?  im- 
mediately preceding  this  election ?'*  If  he  answers  "Yes,"  then,  Third — ** When 
you  left,  did  you  leave  for  a  temporary  pur|X)se,  with  the  design  of  returning,  or 
for  the  purpose  of  remaining  away?  "  Fourth — "Did  you,  while  absent,  look  upon 
and  regard  this  state  as  your  home  ?  "  Fifth — "  Did  you,  wliile  absM?nt,  vote  in  any 
other  state  or  territory?"  If  the  person  be  challenged  on  the  ground  that  he  is  not 
a  resident  of  the  county,  precinct,  township,  or  ward  where  he  offers  to  vote,  the 
judges,  or  one  of  them,  shall  put  the  following  questions:  First — "  Have  you  resided 
in  Uiis  county  for  forty  days  last  past?"  Second — "Have  you  resided  in  this 
precinct  (or  ward)  for  the  last  ten  days?"  Third — "  When  did  you  htst  come  into 
this  county?"  Fourth — "When  you  came  into  this  county,  was  it  for  temporary 
purposes  merely,  or  for  the  purpose  of  making  it  your  home?"  Fifth — **  Did  you 
come  into  this  county  for  the  purpose  of  voting  therein?"  Sixth — **Are  you  now 
an  actual  resident  of  this  precinct  or  ward?"  If  the  person  be  chahenged  on  the 
ground  that  he  is  not  twenty-one  years  of  age,  the  following  question  shall  be  ])ut  i 
"Are  you  twenty-one  years  of  age,  to  the  best  of  your  kuowleilge  and  belief?" 
The  judges  of  the  election,  or  one  of  them,  shall  put  all  snrh  cither  questions  lo  the^ 
person  challenged,  under  the  respective  provisions  of  section  two  of  this  chapter,  aa- 
may  be  necessary  to  test  his  qualiHcations  as  an  elector  at  that  election. 
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1611.  If  any  person  shall  refuse  to  take  the  oath  or  aflSrmation  provided 
for  in  this  chapter,  his  vote  shall  be  rejected. 

1612.  If  a  person's  vote  be  challenged,  and  such  challenge  be  not  with- 
•drawn  after  he  shall  have  answered  the  foregoing  questions,  or  such  of  them  as 
may  im  necessary,  one  of  the  judges  shall  tender  to  him  the  following  oath:  *'  You 

^o  solemnly  swear  (or  aflSrm)  that  you  are  a  citizen  of  the  United  States  (or  have 
•declared  your  intention  to  become  such);  that  you  have  been  an  inhabitant  of  the 

state  of  Nebraska  for  the  last  six  months,  and  of  the  county  of for  the  last 

forty  days,  and  of  this  precinct  for  the  last  ten  day.^;  that  you  have  attained  the 
4ige  of  twenty*one  years,  to  the  best  of  your  knowledge  and  belief.*'  And  it  shall 
l)e  the  duty  of  the  clerks  of  election  to  write  on  the  poll  books,  at  the  end  of  such 
jierson's  name,  "sworn." 

1613.  The  judges  of  election,  or  in  cities  of  the  first  and  second  class  the  r^- 
jstrars  of  voters,  in  determining  the  residence  of  a  person  offering  to  vote,  shall  be 
^verned  by  the  following  rules,  so  iar  as  the  same  may  be  applicable:  First — That 
place  shall  be  considered  and  held  to  be  the  residence  of  a  ))erson  in  which  his  habita- 
itiQU  is  fixed,  without  ariy  present  intention  of  removing  tlierefrom,  and  to  which, 

'^whenever  he  is  absent,  he^has  the  intention  of  returning.  Second — A  person 'shall 
^uot  be  considered  or  held  to  have  lost  his  residence  who  shall  leave  his  home  and  go 
into  another  territory  or  state,  or  county  of  this  state,  for  temporary  purposes 
merely,  with  the  intention  of  returning;  Provided,  That  six  months'  consecutive 
residence  in  this  state  shall  be  necessary  to  establish  a  residence  within  the  meaning 
of  this  chapter.  Third — ^A  person  shall  not  be  considered  and  held  to  have  ac- 
•quired  a  residence  in^  any  county  of  this  state  into  which  he  shall  have  come  for 
temporary  purposes  merely  without  the  intention  of  making  it  his  residence.  Fourili 
— If  a  person  remove  to  another  territory  or  state,  intending  to  make  it  his  perma- 
ne&t  residence,  he  shall  be  considered  and  held  to  have  lost  his  residence  in  this 
:8tate.  Fifth — If  a  person  remove  to  another  state  or  territory,  intending  to  remain 
there  for  an  indefinite  time,  and  as  a  place  of  present  residence,  he  shall  be  eonsid> 
•ered  and  held  to  have  lost  his  residence  in  this  state,  notwithstanding  he  may  intend 
to  return  at  some  future  period.  SixtJi — The  place  where  a  married  man's  family 
resides  shall  generally  be  considered  and  held  to  be  his  residence;  but  if  it  is  a 
place  of  temporary  establishment  only,  or  for  transient  purposes,  it  shall  be  other- 
wise. Seventh — If  a  married  man  have  his  family  fixed  in  one  place,  and  he  does 
4:)usiness  in  another,  the  former  shall  be  considered  and  held  to  be  the  place  of  his 
residence.  Eiglvth — The  mere  intention  to  acquire  a  new  residence,  without  the  fact 
of  removal,  shall  avail  nothing,  nor  shall  the  fact  of  removal,  without  intention. 
Ninth — If  a  person  shall  go  into  another  territory  or  state,  and  while  there  shall 
exercise  the  right  of  citizen  by  voting,  he  shall  be  considered  and  held  to  have  lost 
his  residence  in  this  state. 

See  14,  574  (16  N.  W.,  905).      ... 

1614.  When  the  poll  is  closed  the  judges  shall  immediately  proceed  to  can- 
yaSS  and  ascertain  the  result  of  the  election. 

1615.  The  canvass  shall  be  public,  and  shall  commence  by  a  comparison  of 
the  poll  lists  from  the  beginning,  and  a  correction  of  any  errors  that  may  be  found 
'therein  until  they  agree.  The  poll  books  shall  then  be  signed  by  the  judges  and 
attested  by  the  clerks,  and  the  names  therein  contained  shall  be  oountol,  and  the 
number  set  down  at  the  foot  of  the  poll  books. 

1616.  The  ballot-box  shall  then  be  opened,  and  the  ballots,  without  being 
unfolded,  shall  l)e  counted  by  the  judges.  If  the  whole  number  of  votes  cast  shall 
exceed  the  number  of  persons  voting,  as  shown  by  the  poll  books,  the  said  ballots 
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shall  then  be  replaced  in  the  ballot-box,  the  box  locked,  and  the  ballots  tliereiii 
thoroughly  shaken.  The  box  shall  then  be  opened,  and  one  of  the  judges  sliall 
draw  from  the  box  as  many  ballots  as  there  shall  have  l>een  cast  exc:eediiig  the  num- 
ber as  shown  by  the  poll  books,  and  the  number  so  withdrawn  shall,  without  un- 
folding^ be  placed  in  a  separate  envelope,  sealed,  marked  **  excessive  ballots,"  and 
sent  with  other  jceturns  of  election  to  the  county  clerk  in  the  manxier  liereiuatter 
provided. 

1617.  After  the  poll  books  have  been  examined,  compared,  and  signed,  and 
the  excessive  ballots,  if  any,  shall  have  been  withdrawn ,  sealed  up,  and  endorsed, 
the  ballots  remaining  in  the  box  shall  be  taken  out  by  one  of  the  judges^  and  the 
canvass  shall  be  continued  by  the  judges  announcing  to  the  clerk  the  number  of 
votes  each  candidate  balloted  for  shall  have  received,  after  which  the  ballots  shall 
be  strung  upon  a  strong  thread. 

1618.  The  clerks  shall  enter  upon  the  tally  list  of  the  poll  books,  in  columns 
under  the  names  of  persons  voted  for,  all  the  votes  as  declared  read  by  the  judges. 

1619.  If  two  or  more  ballots  are  found  so  folded  together  as  to  convince 
the  judges  that  they  were  cast  as  one,  they  shall  not  be  counteil,  hut  they  sliall  have 
the  words  "rejected  as  double"  written  upon  them,  be  folded  together  again,  and 
kept  as  herein  directed. 

1620.  If,  at  any  stage  of  the  canvass,  a  ballot  not  stating  for  what  office 
the  person  therein  named  is  voted  for  is  found  in  the  box,  wheii  otficers  of  diffei-ent 
kinds  are  to  be  elected,  it  is  to  be  rejected  and  disposed  of  as  hereinafter  directed. 

1621.  [Excess  of  names.] — Whenever  a  ballot  shall  contain  a  gi'eater  num- 
ber of  names  for  any  one  office  than  the  number  of  persons  required  to  till  that 
office,  it  shall  be  deemed  fraudulent  as  to  the  whole  of  the  names  ibr  that  ofiiee^  bat 
no  further;  and  shall  be  endorsed  "Rejected  as  to  otKce  of ,"  and  dis- 
posed of  as  hereinafter  directed ;  and  no  ballot  shall  be  deemed  fraudulent  because 
it  contains  a  less  number  of  names  than  are  authorized  to  be  inserted. 

Extrinsic  evidenciB  not  admissible  to  contradict  or  explain  each  liaUot.  3fi,  345-7  (45  N.  W., 
632).  Bat  baUots  containing  names  of  three  candidates  for  justiees  of  the  peaoe,  each  for  a  sepo^ 
rate  district,  not  void.     29,  345  (45  N.  W.,  632). 

1622.  If  at  any  stage  of  the  canvass  a  ballot  shall  lie  found  having  correctly 
written  or  printed  thereon  the  sumame  of  any  person  for  any  ofBee,  who  shall  be 
a  candidate  for  such  office  at  said  election,  and  there  shall  t>e  no  other  candidate  for 
the  same  office  having  the  same  surname,  such  ballot  shall  be  counted  for  such  can* 
didate,  although  the  initial  letter  or  letters  or  fin^t  name  or  names  written  or 
printed  before  his  surname  may  not  be  those  properly  belonging  themtoj  but  if 
there  shall  be  two  or  more  candidates  at  said  election  for  the  same  office  having  the 
same  surname,  and  such  initial  letter  or  lettei's  or  first  name  or  name.'?,  written  or 
printed  on  said  ballot,  shall  properly  belong  to  neither  of  the  candidates,  sneh  bal- 
lot shall  be  rejected  and  disposed  of  as  hereinafter  directed,  A  candiilate  within 
the  meaning  of  this  section  is  any  person  intentionally  voted  for  at  any  election. 

1623.  [Result— How  expressed.] — When  all  the  votes  shall  Ijave  been 
examined  and  counted,  the  clerks  shall  set  down  in  the  form  in  tlieir  poll  books  the 
name  of  every  person  voted  for,  written  at  full  length,  the  otfice  for  which  such 
person  received  such  vote  or  votes,  and  the  number  of  votes  he  received,  which 
number  shall  be  expressed  in  words  at  full  length. 

10,  52  (4  N.  W..  376). 

1624.  Upon  the  completion  of  the  canvass,  the  judges  of  election  shall  seal 
np  in  a  package  all  the  ballots  counted,  together  witii  ballots  marked  m  rejected, 
and  mark  the  same  "  ballots  cast/'     They  shall  also  enclose  one  of  the  poll  books 
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in  an  envelope  or  cover,  and  seal  the  same.  The  poll  book  thus  sealed,  the  package 
marked  "ballots  cast,"  and  "excessive  ballots,"  if  any  there  be,  shall  be  securely 
bound  together,  and  directed  to  the  county  clerk.  The  packages  tlius  bound  to- 
gether shall  be  conveyed  to  the  county  clerk  by  one  of  the  judges  or  clerks  of  elec- 
tion, within  four  days  from  the  close  of  the  polls.  The  clerk  shall  give  a  receipt 
stating  that  the  poll  books  and  ballots  have  been  received  and  deposited  with  him. 
.1625.  In  counties  not  under  township  o^auization,  the  other  poll  book  shall 
be  depQie&ted  witb.one  of.  the  judges,  to  be  app6ipted;.by  .the.;said  juidges^to  receive 
the  same,  and  it  shall  be  subject  to  the  inspection  of  any  elector  who  may  wish  to 
•examine  the  same  during  the  period  of  six  months  after  such  election  shall  ^  have 
been  held.  In  counties  under  township  organization,  in  townships  constituting  a 
single  precinct,  the  judges  of  election  shall  certity  the  result  as  to  township  officers 
immediately  after  footing  up  the  result  of  the  canvass  on  the  poll  books,  and  file 
euch  certificate,  together  with  the  other  poll  books,  in  the  office  of  the  town  clerk ; 
but  where  there  are  two  or  more  election  precincts  in  a  township,  the  township 
board  shall  meet  on  the  day  after  the  election,  and  canvass  the  vote  given  for  town- 
ship officers  as  shown  by  the  returns  from  the  precincts,  and  the  township  board 
shall  issue  certificates  of  election  accordingly. 

1626.  Where  there  is  a  tie  between  two  persons  for  a  township  office,  the  clerk 
shall  notify  them  to  appear  at  his  office  at  a  given  time  to  determine  the  same  by  lot 
before  the  board,  and  the  certificate  of  election  is  to  [be]  given  accordingly.  If 
^either  party  fail  to  appear,  or  to  take  part  in  the  lot,  the  clerk  shall  draw  for  him. 

1627.  Upon  the  reception  of  the  returns  of  each  election  precinct,  township, 
or  ward  by  the  county  dark,  directed  to  him  as  hereinbefore  provided,  and  within 
six  days  after  the  closing  of  the  polls,  he,  together  with  two  disinterested  electors 
of  the  county,  to  be  chosen  by  himself,  shall  open  the  poll  books  and  from  the 
returns  therein  make  abstracts  of  the  yotes  cast,  in  the  following  manner: 
Of  votes  for  governor,  lieutenant  governor,  members  of  congress,  secretary  of  state, 
auditor  of,  public  accounts,  state  treasurer,  attorney  general,  state  superintendent  of 
public'instruction,  commissioner  of  public  laildsanii  building^*,  and  district  attorneys 
on  one  sheet;  of  votes  for  presidential  electors  on  another  sheet;  of  votes  expressing 
the  choice  of  electors  for  United  States  senator  on  another  sheet;  of  votes  forjudges 
of  the  supreme  and  district  courts  and  regents  of  the  university  on  another  sheet; 
of  votes  for  members  of  the  l^islature  from  the  county  alone  on  another  sheet ;  of 
votes  for  members  of  the  legislature  by  districts  comprising  more  than  one  county 
on  another  sheet;  and  of  votes  for  county,  precinct,  and  township  officers  on  another 
sheet.      The  foregoing  abstracts  shall  be  preserved  by  the  county  clerk  in  his  office. 

Amended  1889,  p.  470.  When  canyassers  refuse  to  do  their  duty,  mandamas  will  lie  to  com- 
pel them  to  perform.  6,  47.  Board  of  canvikssers  have  no  judicial  power  whateyer;  their  dnty  is 
to  connt  the  votes  and  declare  the  result.  They  cannot  look  beyond  the  returns.  10,  53;  10,  61 
{4  N.  W.,  514);  11, 106  (7  N.  W.,  743).  Remedy  by  contest  is  not  exclusive,  and  in  many  cases  is 
not  an  adequate  remedy.  11, 107  (7  N.  W.,  743).  Canyassing  board  cannot  go  behind  the  retnms. 
4,  575. 

Sec  1628.  ''An  act  to  provide  for  oanvassing  TOtes  in  certain  cases."  1867  (Ter.),  p.  18. 
In  force  June  1. 

1628.  Whenever  the  county  clerk  of  any  organized  county  of  this  state  shall 
be  a  candidate  for  any  office  created  by  the  laws  of  this  state,  or  for  member  of 
the  legislature  of  this  state,  it  shall  be  the  duty  of  the  probate  judge  of  the  proper 
<jounty  to  select  two  qualified  electors  of  the  county,  who,  together  with  himself, 
shall  constitute  a  board  of  canvassers  to  canvass  the  vote  polled  for  the  office  for 
which  the  then  county  clerk  was  a  candidate;  Provided,  That  in  the  event  of  the 
probate  judge  being  a  candidate  for  any  office  at  said  election,  the  county  clerk  shall 
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•caDvass  the  votes  as  provided  by  law.     The  votes  shall  be  so  canvassed  within  th^ 
time  and  in  the  manner  now  prescribed  by  law. 

1629.  Upon  the  completion  of  the  canvass  the  poll  books  shall  be  again 
^sealed  up,  and  together  with  the  i^ealed  packages  of  l)allota,  still  unopened,  securely 
bound  in  one  package,  shall  be  deposited  in  the  office  of  the  county  clerk,  where 
they  shall  be  safely  kept  for  twelve  n;ionths,  and  the  county  clerk  shall  not  ^llow 
the  same  to  be  inspected,  unless  in  case  of  contested  elections,  or  the  same  become 
Q^oessacyto  be,used  in  evidence  in  the.courts,  and  then  only,  by  the  person  and  in 
die  manner  provided  by  law. 

1630.  The  county  clerk  shall  make  out  a  certificate  of  election  to  each  of 
the  persons  having  the  highest  number  of  votes  for  the  several  county,  precinct, 
and  *  township  officers,  and  members  of  the  l^islature  from  the  county  alone. 

*  "  Townships  "  added  1 889,  p.  471. 

1631.  When  there  is  a  tie  between  two  persons  for  an  office  to  be  filled  by  the 
<!Ounty  alone,  or  by  any  precinct  therein,  the  clerk  shall  notify  them  to  appear  at 
bis  office  at  a  given  time  to  determine  the  same  by  lot  before  the  canvassing  board, 
and  the  certificate  of  election  is  to  be  given  accordingly.  If  either  party  fail  to 
appear,  or  take  part  in  the  lot,  the  county  clerk  shall  draw  for  him. 

In  sach  cats  certificate  should  show  manner  of  detennining  between  the  two.  289  716  (37 
II.  W.,  617). 

1632.  When  twO  or  more  counties  are  embraced  in  one  senatorial  or  repre- 
sentative district,  the  clerks  of  the  several  counties  in  said  district  shall,  within 
;seven  days  after  the  election,  transmit  by  mail  or  otherwise  to  the  clerk  of  the 
^xmnty  first  named  in  the  law  designating  the  district  a  copy  of  the  abstract  of  all 
the  votes  cast  in  the  several  counties  composing  such  district,  for  senator  or  repre- 
tsentative,  and  the  clerk  of  the  county  first  named  in  the  law  designating  the  district, 
•on  the  reception  of  such  abstracts  shall  select  two  disinterested  electors,  and  the  three 
shall  compare  the  votes  given  in  the  several  counties  as  shown  by  the  abstracts  re- 
turned, and  the  said  clerk  shall  make  out  and  deliver  to  the  person  having  the  high- 
est nan:iber  of  votes  for  the  senate  or  houseof  repre^imtatives  a  certificate  of  election, 
which  shall  be  delivered  to  the  proper  person,  or  his  agent  when  called  for. 

1633.  The  yotes  cast  for  governor,  lieutenant  governor,  members  of  congress, 
secretary  of  state,  auditor  of  public  accounts,  state  treasurer,  state  superintendent  of 
public  instruction,  attorney  general,  commissioner  of  public  lands  and  buildings, 
:and  district  attorneys,  and  votes  cast  expressing  the  choice  of  electors  for  United 
States  senators,  shall  be  canyassed  by  the  legislature  at  its  next  regular  session. 
A  copy  of  the  abstract  of  votes  cast  for  such  officers  shall  be  sealed  up  by  the  county 
<slerk  immediately  upon  the  completion  of  the  canvass,  endorsed  '^  Abstract  of  votes 

<5ast  for  officers  of  the  executive  department,  from county,  ''or,  "Abstract  of 

votes  cast  expressing  the  choice  of  electors  for  United  States  senator,  from 

<»unty,''  and  addressed  to  "the  speaker  of  the  house  of  representatives.'' 

1634.  The  county  clerk  shall  at  the  same  time  envelope  and  seal  up  a  dnpli- 
<cate  copy  of  the  same  abstracts  directed  to  the  secretary  of  state,  and  all  of  the 
abstracts  shall  be  placed  in  one  envelope  and  addressed  to  the  secretary  of  state,  who 
shall  preserve  the  ones  addressed  to  "the  speaker  of  the  house  of  representatives" 
unopened,  nntil  the  meeting  of  the  legislature,  and  from  the  duplicate  copies  prepare 
a  tabular  sheet  of  the  votes  cast  for  such  officers  and  preserve  the  same  for  the  use 
of  the  legislature  in  making  the  official  canvass  as  required  by  the  constitution. 

1635.  The  votes  cast  for  presidential  electors,  judges  of  the  supreme  and  dis- 
trict courts,  and  regents  of  the  university  shall  be  canvassed  by  a  board  of  state 
<»nvassers  consisting  of  the  governor,  secretary  of  state,  auditor  of  public  ac- 
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counts,  treasurer,  and  attorney  general,  and  a  copy  of  the  abstracts  of  votes  cast  for 
such  ofiBcers  shall  be  raade  by  the  county  clerks,  sealed  up,  directed  to  the  secretary 
of  state,  and  endorsed,  "  Election  returns  for  the  offices  of ." 

1636.  If  the  abstracts  from  any  county  are  not  received  at  the  office  of 
the  secretary  of  state  by  the  second  Monday  after  the  day  of  election,  the  secretary 
is  authorized  to  send  a  messenger  to  the  clerk  of  such  county,  at  the  expense  of 
such  county,  who  shall  furnish  such  messenger  with  the  abstracts,  or,  if  they  have 
been  sent,  with  a  copy  of  them,  and  he  shall  return  them  to  the  secretary  without 
delay.  If  the  abstracts  were  delayed  by  reason  of  the  fault  or  n^lect  of  the  clerk,, 
he  shall  be  responsible  to  jthe  county  for  the<K)sts  of  the  messenger. 

1()37.  The  abstracts  of  votes  to  be  canvassed  by  the  board  of  state  can- 
vassers shall  be  kept  in  the  office  of  the  secretary  of  state,  and  shall  only  be  opened 
in  the  presence  of  such  board  at  the  time  provided  in  the  following:  section. 

1638.  The  board  of  state  canvassers  shall  meet  at  the  office  of  the  secre* 
tary  of  state  on  the  third  Monday  after  the  election;  and  in  case  all  of  said  retama 
shall  not  have  then  be[en]  received  at  the  office  of  the  secretary  of  state,  the  board 
may  adjourn  from  day  to  day,  until  the  same  shall  have  been  received,  not  exceed- 
ing five  days. 

1639.  They  shall  make  an  abstract  stating  the  number  of  ballots  oast  for 
each  office,  the  names  of  all  the  persons  voted  for,  for  what  office  they  respectively 
received  the  votes,  and  the  number  of  votes  each  received,  in  words  at  length,  and 
stating  whom  they  declare  to  be  elected  to  the  office,  which  abstract  shall  be  signed 
by  the  canvassers  in  their  official  capacity,  and  as  state  canvassers,  and  have  the  seal 
of  the  state  affixed,  but  should  any  two  or  more  persons  be  returned  with  an  eqoal 
and  the  highest  vote,  the  board  shall  decide  by  lot  which  of  said  persons  is  elected. 

1640.  The  secretary  shall  record  the  abstract  in  a  book  to  be  kept  by  hin» 
for  recording  the  result  of  the  state  elections  and  to  be  called  the  election  book,  and 
also  file  the  abstract. 

1641.  A  certificate  shall  be  prepared  for  each  person  elected,  in  substance  as- 

follows :  State  of  Nebraska :  At  an  election  holden  on  the  day  of 

A.  B.  was  elected  to  the  office  of ,  for  the  term  of years  from  the 

(or,  if  to  fill  a  vacancy,  say,  for  the  residue  of  the  term  ending  on  the day  of 

,  A.  D. ).     Given  at  Lincoln  this  day  of ,  A.  D.  . 

Such  certificate  shall  be  signed  by  the  governor,  under  the  seal  of  the  state^  and 
countersigned  by  the  secretary  of  state. 

ELECTOBS  OF  PRESIDENT  AND  VICE-PRESIDENT. 

1642.  The  certificate  of  election  for  presidential  electors  shall  be  served  on 
each  person  elected,  notifying  him  to  attend  at  the  seat  of  government  at  noon  of 
the  Saturday  preceding  the  second  Monday  of  January  next  after  his  election,  and 
report  himself  to  the  governor  as  in  attendance. 

Time  of  meeting  changed  1889,  p.  472. 

1643.  The  electors  so  attending  shall  meet  at  noon  of  the  said  Saturday ^ 
and  the  governor  shall  provide  each  of  them  a  list  of  all  the  electors,  and  in  case  of 
the  absence  of  any  elector,  or  if  the  proper  number  of  electors  shall  for  any  cause 
be  deficient,  those  present  shall  forthwith  elect  from  the  citizens  of  the  state  so 
many  persons  as  will  supply  the  deficiency,  and  immediately  issue  a  certificate  of 
election,  signed  by  those  present,  or  a  mmority  of  them,  to  the  person  so  chosen. 
In  case  of  failure  to  elect  by  noon  of  the  allowing  day,  the  governor  shall  fill  the 
vacancies  by  appointment. 

Time  changed  1«89,  p.  472. 
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1644.  The  college  of  electors,  being  full,  shall  meet  at  the  capitol  at  noon 
of  the  said  second  Monday  of  January,  and  proceed  to  the  election  in  conformity 
with  the  constitution  of  the  United  States. 

Time  chaoged  1889,  p.  472. 

1646.  The  electors  shall  receive  a  compensatioil  of  five  dollars  for  every 
day's  attendance^  and  the  same  mileage  as  members  of  the  legislature. 

ON  OONTESTINO  ELECTIONS, 

1646.  The  election  of  any  person  to  any  public  office,  the  location  or  reloca- 
tion of  a  county  seat,  or  any  proposition  submitted  to  a  vote  of  the  people  may  be 
contested:  1.  For  malconduct,  fraud,  or  corruption  on  the  part  of  the  judges  of 
election  in  any  precinct,  township,  or  ward,  or  of  any  board  of  canvassers,  or  any 
member  of  either  board  sufficient  to  change  the  result.  2.  When  the  incumbent 
was  not  eligible  to  the  office  at  the  time  of  the  election.  3.  When  the  incumbent 
has  been  convicted  of  felony,  unless  at  the  time  of  the  election  he  shall  have  been 
restored  to  civil  rights.    4.  When  the  incumbent  has  given  or  offered  io  any  elector, 

.  or  any  judge,  clerk,  or  canvass^  of  the  election,  any  bribe  or  reward  in  money, 
property,  or  anjrthing  of  value  for  the  purpose  of  procuring  his  election.  5.  When 
ill^I  votes  have  been  received  or  legal  votes  rejected  at  the  polls  sufficient  to 
change  the  result.  6.  For  any  error  in  any  board  of  canvassers  in  counting  the 
votes,  or  in  declaring  the  result  of  the  election  if  the  error  would  change  the  result. 
7.  When  the  incumbent  is  in  default  as  a  collector  and  custodian  of  public  mopey 
or  property.  8.  For  any  other  cause  which  shows  that  another  person  was  l^ally 
elected. 

A  contest  is  a  legal  remedy.  15,  304  (18  N.  W.,  93).  Under  sabdWision  6,  a  remedy  by 
contest  may  not  be  adequate  and  is  not  exclnsive.  11, 107  (7  N.  W.,  743).  Extrinsic  evidence 
may  be  received  to  sbow  intention  of  voter.  6, 170.  Must  be  eligible  at  the  time  of  election. 
28,  385  (36  N.  W.,  587).  This  remedy  is  comnlative  and  not  exdnsive  of  q[uo  warranto.  28,  456 
(44  N.  W.,  471).  Military  poet  at  Valley  not  a  reservation  of  the  United  States  and  residents 
thereof  entitled  to  vote  at  oonnty  elections.     6, 172. 

1647.  The  term  ''inctunbenf  in  this  chapter  means  the  person  whom  the 
canvassers  declare  elected. 

1648.  When  the  miscondlict  complained  of  is  on  the  part  of  the  jadges 
of  election,  it  shall  not  be  held  sufficient  to  set  aside  the  election  unless  the  vote  of 
the  precinct,  township,  or  ward  would  change  the  result  as  to  that  office. 

1649.  The  legislature  in  joint  meeting  shall  hear  and  determine  cases  of 
contested  election  ior  all  officers  of  the  executive  department  The  meeting  of  the 
two  houses,  to  decide  upon  such  elections,  shall  be  held  in  the  hall  of  the  house  of 
representatives,  and  the  speaker  of  the  house  shall  preside. 

1650.  The  senate  and  house  of  representatives  shall  severally  hear  and 
determine  contests  of  the  election  of  their  respective  members. 

1651.  The  supreme  court  shall  hear  and  determine  contests  of  the  election 
of  judges  of  the  supreme  court,  judges  of  the  district  courts,  district  attorneys, 
and  regents  of  the  university;  and  in  case  they  shall  disagree,  the  governor  shall 
act  with  them  in  determining  the  contest,  but  no  judge  of  the  supreme  court  shall 
sit  upon  the  hearing  of  any  case  in  which  he  is  a  party. 

1652.  The  district  courts  of  the  respective  counties  shall  hear  and  determine 
contests  of  the  election  of  county  judge,  and  in  r^ard  to  the  remoyal  of 
county  seats,  and  in  r^ard  to  any  other  subject  which  may  by  law  be  submitted  to 
the  vote  of  the  people  of  the  county,  and  the  proceedings  therein  shall  be  con- 
ducted as  near  as  may  be  hereinafter  provided  for  contesting  the  election  of  county 
officers. 
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1G53.  The  county  courts  shall  hear  and  determine  contests  of  all  other 
county,  township,  and  precinct  officorSy  and  o£Scers  of  cities  and  incorporated 
villages  within  the  county. 

CoQDty  court  has  no  jarisdictioD  to  try  contest  of  election  in  city  on  qaeetion  of  Yoting  aid  to 
a  work  of  internal  improyement  13,  399  (14  K.  W.,  394).  County  court  has  ezclnsive  original 
jurisdiction  of  contest  over  office  of  county  attorney.     26,  252  (41  N.  W.,  1093). 

1654.  Whenever  any  elector  of  this  state  chooses  to  contest  the  validity  of  the 
electron  of  any  of  the  officers  of  the  executive  department  of  the  state,  or  when- 
ever any  elector  of  the  proper  county  or  district  chooses  to  contest  the  election  of 
any  member  of  the  legislature  from  such  county  or  district,  such  person  shall  give 
notice  thereof  in  writing,  read  such  notice  to  and  leave  a  copy  thereof  with  the 
person  whose  election  he  intends  to  contest,  wUhin  twenty  days  after  the  election  ; 
if  the  person  cannot  be  found  in  his  district,  then  a  copy  to  be  left  at  his  last  place 
of  resiaenoe  in  the  district,  naming  the  points  on  which  the  election  shall  be  con- 
tested, and  the  name  of  some  person  authorized  by  law  to  administer  oaths,  selected 
by  him  to  take  the  depositions,  and  the  time  and  place  for  the  taking  of  the  same ; 
the  adverse  party  may  also  select  one  such  person  on  his  part  to  attend  at  the  time 
and  place  of  taking  such  depositions. 

If  the  persons  selected  to  take  depoeUions  refuse  to  take  testimony  offered  relating  to  the 
points  of  contest,  they  may,  after  entering  upon  their  duties,  be  compelled,  by  mandamus,  to 
proceed.     11, 103  (7  N.  W.,  763). 

1655.  The  notice  provided  for  in  the  preceding  section  shall  be  seired  at 
least  ten  days  before  the  day  fixed  for  the  taking  of  depositions.  The  said  two 
persons  selected  as  aforesaid  to  take  the  depositions  shall  proceed  jointly^  or  in  de- 
fault of  either  one  of  such  persons  to  attend  at  the  time  and  place  fixed  upon,  the 
one  attending  shall  proceed  to  hear  and  reduce  to  writing  the  testimony  of  all  wit- 
nesses who  may  be  produced  by  either  of  said  parties,  and  may  adjourn  from  day 
to  day  until  all  said  testimony  shall  have  been  taken  and  reduced  to  writing ;  PrO'^ 
videdj  That  such  testimony  shall  be  finally  closed  on  or  before  the  29th  of  Decem- 
ber fiollowing. 

'      *Nolice'held  sufficient.     1 1, 102  (7  N.  W,  763). 

1656.  No  testimony  shall  be  receiyed  by  the  person  officiating  at  the  taking 

of  the  depositions  on  the  part  of  the  contestant  which  does  not  relate  to  the  points 

specified  in  the  notice^  a  copy  of  which  notice  shall  be  delivered  to  the  person  or 

persons  so  officiating,  and  said  testimony^  together  with  a  copy  of  the  notice^  when 

taken,  shall  be  certified  by  the  person  or  pei-sons  before  whom  the  same  is  taken, 

enveloped,  sealed  up,  endorsed  '^Depositions  taken  in  the  matter  of  the  contest  of 

the  election  of  A.  B.  to  the  office  of ,'^  and  directed  to  the  secretary  of  state, 

who  shall  preserve  the  same,  unopened,  till  the  meeting  of  the  l^islature. 

It  seems  that  the  persons  selected  to  take  depositions  have  power  to  determine  what  testimony 
U  applicable  to  the  points  specified  in  the  notice.     11, 103  (7  N.  W.,  753). 

1657.  If,  at  the  time  of  taking  depositions  to  be  i^sed  before  the  l^islature,  or 
either  branch  thereof,  in  the  case  of  a  contested  election,  the  notice  shall  all^  that 
it  is  necessary  for  the  determination  of  such  contest  that  the  ballots  or  the  poll 
books  of  any  election  district  or  districts  should  be  inspected,  the  officer  or  offi- 
cers before  whom  such  despositions  shall  be  taken  shal^  on  request  of  either  party 
to  the  contest,  issue  an  order  requiring  the  county  clerk,  or  other  person  in  whose 
custody  or  possession  the  ballots  or  poll  books  may  be,  naming  the  district  or  dis- 
tricts mentioned  in  the  notice,  to  deliver  them  to  the  person  or  persons  therein 
named,  who  shall  deliver  them  to  the  person  or  persons  issuing  such  order.  Such 
officer  or  officers  shall  transmit  such  ballots  or  poll  books,  unopened,  in  the  same 
envelope  with  the  depositions  as  provided  in  the  preceding  section. 
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1658.  On  the  second  day  of  the  organization  of  the  legislature,  the  secretary 
of  state  shall  deliver  to  the  speaker  of  [the]  house  all  papers  relating  to  con- 
tested elections  of  executive  officers,  and  to  tne  presiding  officers  of  each  house  all 
papers  relating  to  contested  elections  of  the  members  of  their  respective  houses. 

1659.  [Meetillg  of  houses.] — Upon  the  reception  by  such  presiding  officers 
of  papers  relating  to  contested  elections,  tliey  shall  immediately  give  notice  to  their 
respeetive  houses  that  such  papers  are  in  their  possession.  Where  the  papers  relate 
to  the  contest  of  any  executive  state  officer,  the  house  of  representatives  shall  notify 
the  senate,  and  a  day  shall  be  fixed  by  both  houses  by  concurrent  resolution  for  the 
4initing  of  the  two  houses  to  decide  upon  the  same,  in  which  decision  the  yeas  and 
oajTs  shall  be  taken  and  entered  upon  the  journal. 

1660.  The  papers  relating  to  any  such  contest  shall   be  opened  only  in  the 

Iresence  of  the  body  by  the  presiding  officer  to  whom  the  same  shall  be  delivered, 
f  ballots  or  poll  books  are  contained  therein,  they  shall,  after  being  opened,  remain 
in  the  custody  of  such  presiding  officer,  subject  to  the  inspection  of  the  members, 
unless  they  shall  by  vote  be  temporarily  committed  to  the  chairman  of  a  committee, 
in  which  case  such  chairman  shall  return  them  to  the  proper  presiding  officer;  and 
they  shall,  upon  the  decision  of  the  contest,  be  again  sealed  up  in  an  envelope  and 
returned  by  mail  or  otherwise  to  the  office  of  the  county  clerk  in  which  they  were 
first  required  to  be  filed. 

1661.  All  the  evidence  in  any  contest  provided  for  in  the  last  preceding  sec- 
tioBy  except  ballots  or  poll  books,  shall,  after  a  decision  thereof,  be  preseired  in 
the  office  of  the  secretary  of  state. 

1662.  The  election  of  any  person  declared  elected  to  any  office,  other  than 
executive  state  officers  and  members  of  the  legislature,  may  be  contested  by  any 
elector  of  the  state,  judicial  district,  county,  township,  precinct,  city,  or  iucorpo- 
i^ted  village  in  and  for  which  the  person  is  declared  elected. 

In  caae  stated,  held  that  mandamas  would  lie  notwithstaDding  this  statute.  10, 63  (4  N.  W., 
514). 

1663.  The  ccmtestants  shall  file  in  the  proper  court,  within  twenty  days  after 
the  votes  are  canvassed,  a  complaint,  setting  forth  the  name  of  the  contestant,  and 
that  he  is  an  elector  competent  to  contest  such  election,  the  name  of  the  incumbent, 
the  office  contested,  the  time  of  the  election,  and  the  particular  causes  of  contest, 
'which  complaint  shall  be  verified  by  the  affidavit  of  the  contestant  that  the  causes 
set  forth  are  true  as  he  verily  believes.  The  contestant  must  also  file  a  bond,  with 
^security  to  be  approved  by  the  clerk  of  the  court,  or  county  judge,  as  the  case  may 
hSf  conditioned  to  pay  all  costs  in  case  the  election  be  confirmed,  the  complaint  dis- 
•missed,  or  the  prosecution  fail. 

Held  safficient  if  statute  prescribing  it  followed;  must  show  an  adverse  interest  26,  419 
<42N.  W..  401). 

1664.  When  the  reception  of  illegal  or  the  rejection  of  l^al  votes  is  allied 
as  a  cause  of  contest,  the  names  of  the  persons  who  so  voted,  or  whose  votes  were 
rejected,  if  known,  with  the  precinct,  township,  or  ward  where  they  voted  or  offered 
to  vote,  shall  be  set  forth  in  the  complaint. 

1666.  Upon  the  filing  of  such  complaint,  stunmons  shall  issue  against  the 
person  whose  office  is  contested,  in  the  same  manner  as  in  civil  actions,  and  a  copy 
of  the  complaint  shall  in  all  cases  accompany  the  summons. 

16Q6.  The  cause  shall  stAnd  for  trial  at  the  expiration  of  thirty  days  from  the 
4:ime  of  service  of  the  summons  and  complaint,  if  the  court  shall  then  be  in  ses- 
sion ;  otherwise,  on  the  first  day  of  the  next  term  thereafter. 

1667.  The  trial  shall  proceed  at  the  time  appointed  unless  postponed  for 
STood  cause  shown  by  affidavit,  the  terms  of  which  postponement  are  in  the  discre^ 
tion  of  the  court.  .  .  . 
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1668.  The  proceedings  shall  be  assimilated  to  those  in  an  action^  so  far  a» 
practicable,  but  shall  be  under  the  control  and  direction  of  the  court,  which  shall 
have  all  the  powers  necessary  to  the  right  hearing  and  determination  of  the  matter,, 
to  compel  the  attendance  of  witnesses,  swear  them  and  direct  their  examination ;  to 
punish  for  contempt  in  its  presence,  or  by  disobedience  to  its  lawful  mandate,  to 
adjourn  from  day  to  day,  to  make  any  order  concerning  immediate  costs,  and  to 
enforce  its  orders  by  attachment.  It  shall  be  governed  by  the  rules  of  law  and 
evidence  applicable  to  the  case. 

1669.  The  testimony  may  be  oral,  or  by  depositions  taken  as  in  other 
actions  in  the  court  where  the  cause  is  tried.  Subpoenas  for  witnesses  may  be  issued 
as  in  other  cases,  any  time  after  the  filing  of  the  compbint. 

1670.  The  proceedings  shall  not  be  dismissed  for  want  of  fonki,  if  the  par- 
ticular causes  of  contest  are  alleged  with  such  certainty  as  will  sufficiently  advise 
the  incumbent  of  the  real  grounds  of  contest.  If  any  part  of  the  causes  are  held 
insufficient,  they  may  be  amended^  but  the  incumbent  will  be  entitled  to  an  adjourn*^ 
ment  if  he  state  on  oath  that  he  has  matter  of  answer  to  the  amended  causes,  for 
the  preparation  of  which  he  needs  further  time.  Such  adjournment  shall  be 
upon  such  terms  as  the  court  deem  reasonable ;  but  if  all  the  causes  are  held  insuffi^- 
cient,  and  an  amendment  is  asked,  the  adjournment  shall  be  at  the  cost  of  the  con- 
testant. If  no  amendment  is  asked  for  or  made,  or  in  case  of  entire  failure  t» 
prosecute,  the  proceedings  may  be  dismissed. 

1671.  The  style,  form,  and  manner  of  service  of  process  and  papers,  and  the 
fees  of  officers  and  witnesses  shall  be  the  same  as  in  other  cases  in  the  court  where 
the  cause  is  tried. 

1672.  The  court  may  require  any  person  called  as  a  witness  who  voted  ai 
such  election  to  answer  touching  his  qualifications  as  a  voter;  and  if  he  was  not 
a  qualified  -voter  in  the  county  where  he  voted,  then  to  answer  for  whom  he  voted; 
and  if  the  witness  answer  such  questions,  no  part  of  his  testimony  on  that  trial  shall 
be  used  against  him  in  any  crimmal  action. 

1673.  If  an  inspection  of  the  ballots  or  poll  books  of  any  election  disitrict 
in  this  state  shall  become  necessary  for  the  determination  of  any  election  contest  be- 
fore any  court,  the  presiding  judge  thereof  may  by  order,  naming  the  district  or 
districts,  require  the  proper  officer  to  procure  the  same  from  the  county  clerk,  or 
other  person  in  whose  possession  or  custody  the  same  may  be,  and  such  clerk  or 
person  shall  deliver  the  same  to  said  officer,  who  shall  deliver  them  unopened  to- 
such  presiding  judge. 

1674.  The  presiding  judge  shall  open  and  inspect  the  same  in  open  court^ 
in  the  presence  of  the  parties  or  their  attcH'neys,  and  immediately  after  such  inspec- 
tion shall  again  seal  them  in  an  envelope  and  return  them  by  mail  or  otherwise  ta 
the  office  of  the  county  clerk  in  which  they  were  first  required  to  be  filed. 

1675.  The  contestant  and  the  incumbent  are  liable  to  the  officers  and  wit- 
nesses  for  the  costs  made  by  them  respectively.  But  if  the  election  be  confirmed,, 
or  the  complaint  be  dismissed,  or  the  prosecution  fail,  judgment  shall  be  rendered 
against  the  contestant  for  costs;  and  if  the  judgment  be  against  the  incumbent,  or 
the  election  be  set  aside,  it  shall  be  against  him  for  costs. 

1676.  The  judgment  of  the  court  in  cases  of  contested  election  shall  confirm 
or  annul  the  election  according  to  the  right  of  the  matter ;  or,  in  case  the  contest  is 
in  relation  to  the  election  of  some  person  to  an  office,  shall  declare  as  elected  the 
person,  who  shall  appear  to  be  duly  elected. 

If  the  electioD  is  void,  court  should  so  declare.     16,  215  (20  K.  W.,  213). 

1677.  If  it  appears  that  two  or  more  persons  have — or  would  have  had   if 
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the  legal  ballots  cast  or  intended  to  be  cast  for  them  had  been  counted — the  highest 
and  an  equal  number  of  votes  for  the  same  office,  the- persons  receiving  such 
votes  shall  decide  by  lot,  in  such  manner  as  the  court  shall  by  written  order  direct, 
which  of  them  shall  be  declared  duly  elected;  and  the  judgment  shall  be*  entered 
accordingly. 

1678.  [Judgment  of  ouster,] — When  either  the  contestant  or  incumbent 
shall  be  in  possession  of  the  office,  by  holding  over  or  otherwise,  the  court  shall^  if 
the  judgment  be  against  the  party  so  in  poasessioti  of  the  office  and  in  favor  •f  his 
antagonist,  issue  an  order  to  carry  into  effect  the  judgment  of  the  court,  which 
order  shall  be  under  the  seal  of  the  court,  and  shall  command  the  sheri^  of  the 
county  to  put  the  successful  party  into  possession  of  the  office  without  delay,  and  to 
deliver  to  him  all  books  and  papers  belonging  to  the  same;  and  the  sheriff  shall 
execute  such  order  as  other  writs. 

A  sapersedeas  bond  wUl  not  stay  the  jadgment  of  district  court  in  contest  for  office  of  ooan- 
•eilman;  nor  wiil  iigonction  against  the  saccessfal  party  lie.     28, 103  (44  N.  W.,  90). 

1679.  When  the  person  whose  election  is  contested  is  found  to  have  re- 
ceived the  higliest  number  of  legal  votes,  but  the  election  is  declared  null  by  reason 
of  1^1  disqualification  on  his  part,  or  for  other  causes,  the  person  receiving  the 
next  highest  number  of  votes  shall  not  be  declared  elected,  but  the  election  shall  be 
declared  void, 

1680.  The  party  against  whom  judgment  is  rendered  in  cases*  tried  in  the 
<x>unty  and  district  court  may  appeal  to  the  district  or  supreme  court,  and  if  the 
appellant  be  in  possession  of  the  office,  such  appeal  shall  not  supersede  the  execu- 
tion of  the  judgment  of  the  court  as  provided  in  the  preceding  section  unless  he  give 
A  bond  with  security,  to  be  approved  by  the  court,  in  a  sum  to  be  fixed  by  the  court 
and  which  shall  be  at  least  double  the  probable  compensation  of  such  officer  for  six 
months,  which  l)ond  shall  be  conditioned  that  he  will  prosecute  his  appeal  without 
delay,  and  that  if  the  judgment  appealed  from  be  affirmed,  he  will  pay  over  to  the 
successful  party  all  compensation  received  by  him  while  in  possession  of  said  office 
after  the  judgment  appealed  from  was  rendered;  and  said  bond  shall  contain  the 
-express  consent  that  judgment  may  be  rendered  against  the  sureties  on  the  appeal  as 
provided  in  the  following  section. 

Not  neoeesary  that  appellant  should  himself  sign  appeal  bond.     14,  231  (16  N.  W.,  236). 

1681.  If  upon  the  appeal  the  judgment  be  affirmed,  the  appellant  court 
shall  render  judgment  against  the  appellant  and  the  sureties  on  his  bond,  or  either 
of  them,  for  the  amount  which  the  appellee  is  entitled  to  recover  from  the  appellant 
on  account  of  such  contest,  together  with  costs ;  but  in  such  case  the  sureties,  or 
•either  of  them,  shall  be  entitled  to  produce  and  examine  witnesses  concerning  the 
amount  of  such  recovery. 

1682.  If  upon  appeal  the  appellant  shall  not  be  in  possession  of  the  office,  he 
shall  give  bond,  with  security  to  be  approved  by  the  court  where  the  judgment  is 
rendered,  conditioned  to  pay  all  costs  that  may  be  adjudged  against  him  upon  such 
appeal. 

Appeal  bond  held  to  be  in  dne  form  and  valid  though  not  signed  bj  appellant  himself.  14. 
231(15N.  W.,  236). 

1683.  Every  civil  office  shall  be  vacant  upon  the  happening  of  either  of 
the  following  events  at  any  time  before  the  expiration  of  the  term  of  such  office,  as 
follows:  1,  The  resignation  of  the  incumbent.  2.  His  death.  3.  His  removal 
from  office.  4.  The  decision  of  a  competent  tribunal  declaring  his  office  vacant. 
^.  His  ceasing  to  be  a  resident  of  the  state,  district,  county,  township,  precinct,  or 
^ard  in  which  the  duties  of  his  office  are  to  [be]  exercised,  or  for  which  he  may 
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have  been  elected.  6.  A  failure  to  elect  at  a  proper  election,  there  being  no  incum- 
bent to  continue  in  ofBce  until  his  successor  is  elected  and  qualified,  nor  other  pro- 
visions relating  thereto.  7.  A  forfeiture  of  office  as  provided  by  any  law  of  the- 
state.  8.  Conviction  of  an  infamous  crime,  or  of  any  public  ofiense  involving  the- 
violation  of  his  oath  of  office.  9.  The  acceptance  of  a  commission  to  any  military 
office,  either  in  the  militia  of  this  state,  or  in  the  service  of  the  United  States,  which, 
requires  the  incumbent  in  the  civil  office  to  exercise  his  military  duties  out  of  the 
state  iter  a  period  not  less  than  sixty  days. 

A  vacancy  may  exist  though  the  duties  of  the  office  are  being  performed  temponurilj  hj  ai^ 
appointee.     17,  599  (24  N.  W.,  282).    See  26,  399  (41  N.  W.,  988). 

1684.  Hesignations  of  civil  officers  may  be  made  as  follows:  1.  By  the  gov— 
ernor,  to  the  legislature,  if  in  session ;  if  not,  to  the  secretary  of  state.  2.  By  sena— 
tors  and  representatives  in  congress,  and  by  all  officers  elected  by  the  qualified  voters- 
of  the  state,  and  by  judges  of  the  supreme  and  district  cburts,  district  attorneys,  and 
regents  of  the  university,  to  the  governor.  3.  By  members  of  the  senate  and  house 
of  representatives,  to  the  presiding  officers  of  their  respective  bodies,  if  in  sessioo^ 
who  shall  immediately  transmit  information  of  the  same  to  the  ^vernor;  if  such 
bodies  are  not  in  session,  to  the  governor.  4.  By  all  county  and  precinct  officers^ 
to  the  county  board ;  and  by  members  of  the  board,  to  the  county  clerk.  5.  By  all 
township  officers,  to  the  township  clerk;  and  by  the  township  clerk,  to  the  towi> 
board.  6.  By  all  officers  holding  appointments,  to  the  officer  or  body  by  whom 
they  were  appointed.  Such  resignation  shall  not  take  effect  until  accepted  by  the 
board  or  officer  to  whom  the  same  is  made. 

A  saperrisor  is  a  township  officer,  resignation  of  addressed  to  town  clerk.  26,  586  (42  N.. 
W.,  729). 

1685.  Vaciaiicies  shall  be  filled  in  the  following  manner:  In  the  office  of  the- 
reporter  of  the  supreme  court,  by  the  supreme  court.  In  all  other  state  and  judi- 
cial district  offices,  and  in  the  membership  of  any  board  or  commission  created  by 
the  state,  where  no  other  method  is  es|>ecially  provided,  by  the  governor.  Ii> 
county  and  *  precinct  offices,  by  the  county  board ;  and  in  the  membership  of  sucb 
board,  by  the  county  clerk,  treasurer,  and  judge.  In  township  offices,  by  the  town- 
board,  but  where  the  offices  of  the  town  board  are  all  vacant  the  clerk  shall  appoint^ 
and  if  there  be  no  town  clerk,  the  county  clerk  shall  appoint.  In  city  and  village 
offices,  by  the  mayor  and  council  or  board  of  trustees. 

*•*  Precinct  offices  "  added  1883,  p.  226. 

1686.  Every  ofBicer  elected  or  appointed  for  a  fixed  term  shall  hold  office- 
until  his  successor  is  elected,  or  appointed  and  qualitied,  unless  the  statute  under 
which  he  is  elected  or  appointed  expressly  declares  the  contrary.  This  section  shall 
not  be  construed  in  any  way  to  prevent  the  removal  or  suspension  of  such  officer 
during  or  after  his  term  in  cases  provided  by  law. 

1687.  Appointments  under  the  provisions  of  this  chapter  shall  be  in  writ- 
ing, and  continue  until  the  next  election  at  which  the  vacancy  can  be  filled,  and 
until  a  successor  is  elected  and  qualified,  and  be  filed  with  the  secretary  of  state  or 
proper  township  clerk,  or  proper  county  clerk  respectively. 

1688.  When  a  vacancy  occurs  in  a  public  office,  possession  shall  be  taken 
of  the  ofBice  room  and  of  the  books,  pa|>ers,  and  all  things  pertaining  to  the  office^ 
to  be  held  until  the  election  or  appointment  and  qualification  of  a  successor,  as 
follows:  Of  the  office  of  county  clerk,  by  his  deputy,  if  there  be  one;  if  not,  by  the 
county  judge;  and  in  case  of  any  delay  in  the  election  or  appointment  of  a  successor 
to  the  county  clerk,  his  deputy  shall  continue  to  discharge  the  duties  of  the  office^ 
being  responsible  for  the  conduct  and  management  thereof  upon  his  official  bond.. 
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Of  the  oflSce  of  county  treasurer,  by  the  sheriff.  Of  any  of  the  state  oiBcers,  by 
the  governor;  or  in  his  absence  or  inability  at  the  time  of  the  occurrence,  as  follows: 
Of  the  secretary  of  state,  by  the  treasurer.  Of  the  auditor  of  public  accounts,  com- 
missioner of  public  lands  and  buildings,  and  superintendent  of  public  instruction,  by 
the  secretary  of  state.  Of  the  treasurer,  by  the  secretary  of  state  and  auditor  of 
public  accounts,  who  shall  make  an  inventory  of  the  money  and  warrants  therein, 
sign  the  same,  and  transmit  it  to  the  governor,  if  he  be  in  the  state;  and  the  secre- 
tary of  state  shall  take  the  keys  of  tlie  safes  and  desks,  after  depositing  the  books, 
])apeT8,  money,  and  warrants  therein,  and  the  auditor  shall  take  the  key  of  the 
office  room. 

1689.  Vacancies  occurring  in  any  state,  judicial  district,  county,  precmct, 
township,  or  any  public  elective  office,  thirty  days  prior  to  any  general  election, 
shall  be  filled  thereat.  Vacancies  occurring  in  the  office  of  county  judge  or  justice 
of  the  peace  shall  be  filled  by  election,  but  when  the  unexpired  term  does  not  ex- 
ceed one  year  the  vacancy  shall  be  filled  by  appointment,  as  provided  in  section 
one  hundred  and  three.  Vacancies  occurring  in  the  office  of  any  police  magistrate 
in  cities  where  the  unexpired  term  does  not  exceed  one  year  shall  be  filled  by  ap- 
pointment, but  vacancies  occurring  in  such  office  less  than  thirty  days  prior  to  any 
city  election,  and  where  the  unexpired  term  exceeds  one  year,  shall  be  filled  by 
special  election.  And  any  person  so  appointed  or  elected  under  the  provisions  of  ^ 
this  section  shall  ho!d  his  office  for  the  unexpired  term. 

Amended  1883,  p.  227.  Vacancy  in  ofiSce  of  councilman  of  city  of  first  class,  occarring  leas 
than  thirty  days  before  city  election,  cannot  be  fiUed  thereat.  29,  206.  See  21,  223  (31  N.  W., 
788). 

1690.  When  a  vacancy  occurs  in  the  office  of  representative  in  congress,  or 
membei^  of  the  leg^lature,  and  the  body  in  which  such  vacancy  exists  will  con- 
vene prior  to  the  next  general  election,  the  governor  shall  order  a  special  election 
to  fill  such  vacancy  at  the  earliest  practicable  time,  and  ten  days'  notice  of  such 
election  shall  be  given. 

1691.  The  provisions  relating  to  general  elections  shall  govern  special  elec- 
tions, except  where  otherwise  provided  for. 

1692.  In  all  cases  where  special  elections  are  held  to  fill  vacancies  in  offices 
mentioned  in  the  preceding  subdivision,  the  board  of  canvassers  shall  meet  at  twelve 
o'clock  M.,  on  the  third  day  after  said  election,  to  canvass  the  votes  cast  at  such 
election,  and  the  county  clerk,  within  four  days  after  any  special  election  for  a 
member  of  the  legislature,  or  representative  in  congress,  shall  transmit  to  the  secre- 
tary of  state  an  abstract  of  the  votes  cast  at  said  election,  if  there  be  more  than  one 
county  in  the  district. 

1693.  Within  ten  days  after  said  election  in  the  case  last  mentioned,  the  board 
of  state  canvassers  shall  meet  and  canvass  the  votes  cast  to  fill  such  vacancy, 
and  if  the  returns  have  not  been  received  from  all  the  counties  composing  said 
district,  they  may  adjourn  to  such  day  as  they  deem  necessary,  not  exceeding  five, 
for  the  purpose  of  receiving  said  returns.    . 

Sees.  1694.  to  17()2.  "An  act  to  protect  primary  elections  and  oonTentions  of  political 
parties  and  pnnish  offenses  committed  thereat."     1867,  p.  454.     In  force  March  26. 

1694.  If  at  any  political  primary  election,  held  by  any  political  party,  organi- 
zation, or  association  in  the  state,  any  individual  shall  falsely  personate  and  vote 
under  the  name  of  any  other  person,  or  shall  intentionally  vote  without  the  right 
to  do  so,  or  shall  willftilly  and  wrongfully  obstruct  and  prevent  others  from  voting 
who  have  the  right  to  do  so  at  such  primary,  or  shall  fraudulently  and  vvrong- 
fblly  deposit  ballots  in  the  ballot-box,  or  take  them  therefrom,  or  shall  commit  any 
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other  fraud  or  wrongs  tending  to  defeat  or  affect  the  resalt  of  the  election,  he  shall 
be  deemed  guilty  of  a  misdemeanor. 

1695.  Political  parties,  organizations,  or  associations  in  this  state  may  adopt 
such  rules  and  regulations,  and  appoint  presiding  officers  and  inspectors  of  election, 
at  any  primary  election  that  they  deem  just  and  proper ;  Providedy  That  in  all  cities 
of  the  metropolitan,  first,  and  second  class  the  polls  at  all  such  primary  elections 
shall  be  opened  at  12  o'clock  noon,  and  closed  at  7  o'clock  in  the  afternoon,  stand- 
ard time,  on  the  day  on  which  such  elections  are  held. 

1696.  The  vote  or  ballot  of  any  person  offered  at  any  such  election  shall,  upon 
challenge  by  any  lawful  voter  thereat,  be  rejected,  unless  he  be  sworn  as  to  his 
qualifications  as  such  voter;  and  the  presiding  officer  or  any  inspector  of  such  pri- 
mary is  hereby  empowered,  and  it  shall  be  his  duty,  to  administer  an  oath  to  such 
person  and  to  any  other  person  offering  to  vote,  as  he  may  deem  advisable,  which 
oath  shall  be  as  follows:  ''You  do  solemnly  swear  (or  affirm)  that  you  will  true 
answers  make  to  such  questions  as  shall  be  put  to  you,  by  the  presiding;  officer,  or 
eUSHer  of  the  inspectors  of  this  primary  election  touching  your  name  and  residence, 
and  your  qualifications  as  a  voter  in  thi^  district,  ward,  or  precinct,  and  whether 
you  have  before  voted  at  this  primary  election.''  And  it  shall  be  the  duty  of  the 
presiding  officer,  or  one  of  the  inspectors  at  such  primary  election  (if  required  by 
the  person  challenging),  to  keep  a  correct  record  of  the  interrogatories  propounded 
by  said  presiding  officer  or  inspector,  to  any  person  who  shall  have  been  duly  sworn, 
as  provided  by  this  act,  and  also  a  correct  record  of  the  answers  to  all  such  interrog- 
atories, which  record  shall  be  forthwith  deposited  by  him  or  them  with  the  clerk  of 
the  county  in  which  said  primary  election  is  held. 

1697.  In  case  the  person  so  swearing  shall  intentionally  make  false  answer  to 
any  questions  so  put  to  him  by  the  presiding  officer  or  any  inspector,  or  either  of 
them,  at  such  primary  election,  he  shall,  upon  conviction,  be  adjudged  guilty  of 

Eerjnry,  and  shall  be  punished  by  imprisonment  in  the  penitentiary  for  a  term  not 
iss  tlian  one  year,  nor  more  than  three  years. 

1698.  If  any  person,  acting  as  an  offlceri  inspector,  teller,  or  canvasser  at  any 
such  primary  election  shall  knowingly  receive  the  vote  of  any  individual  who  shall 
have  been  challenged,  or  who  is  known  to  him  not  to  be  entitled  by  the  rules  or 
r^ulations  of  the  association,  organization,  or  political  party  holding  the  primary 
election,  to  vote  at  such  primary,  unless  the  same  shall  first  be  sworn  in  as  aforesaid, 
ot  shall  in  any  manner  fraudulently  and  wrongfully  deposit  or  put  any  ballots  into 
or  take  any  from  the  ballot-box  of  any  primary  election,  or  shall  fraudulently  and 
Wrongfully  mix  any  ballots  with  those  cast  at  any  primary  election,  or  shall  know- 
ingly make  any  false  count,  canvass,  statement,  certificate,  or  return  of  the  ballots 
cast  or  vote  taken  at  said  primary  election,  he  shall  be  deemed  guilty  of  a  misde- 
meanor. 

1699.  [Bribery,] — If  any  person  who  is  entitled  to  vote,  or  is  elected  a  dele- 
gate at  any  such  primary  or  convention,  shall  accept  or  receive  any  money  or  valu- 
able thing  as  a  consideration  for  his  vote  hje  shall  be  deemed  guilty  of  a  misdemeanor. 

1700.  The  words  "primary  election/'  as  used  in  this  act,  shall  be  con- 
strued so  as  to  embrace  all  elections,  held  by  any  political  party,  convention,  or- 
ganization, or  association,  or  delegates  therefrom,  for  the  purpose  of  choosing  candi- 
dates for  office  or  the  election  of  delegates  to  other  conventions,  or  for  the  purpose 
of  any  political  party,  organization,  convention,  or  association. 

1701.  No  person  shall  be  entitled  to  vote  at  any  primary  election  unless  of 
the  age  of  twenty-one  years,  and  a  duly  qualified  voter  under  the  laws  of  this  state, 
and  the  prescribed  rules  and  regulations  of  the  political  party,  organization,  or  asso- 
ciation holding  the  primary  election.  « 
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1702*.  The  ptmishment  of  any  of  the  offenses  in  this  act  declared  to  be  mis- 
<lemeanor8  shall  be  a  fine  not  exce^ing  five  hundi*ed  dollars,  or  imprisonment  not 
exceeding  one  year,  or  both  such  fine  and  imprisonment. 

Sees.  1703  to  1745.  ''An  act  to  require  and  regulate  the  registration  of  voters  for  elee- 
tioD  parposee  in  metropolitan  citfias,  cities  of  the  first  class,  and  cities  of  the  second  class,  which 
aball  include  all  portions  of  the  Toting  precincts  in  which  said  city  is  situated,  in  the  state  of  Ne- 
braska."   1889,  p.  431.     In  force  July  1  .* 

1703.  It  shall  be  the  duty  of  the  mayor  and  council  of  any  metropolitan  city 
or  city  of  the  first  class  or  city  of  the  second  class  having  over  two  thousand  five 
hundred  (2^500)  inhabitants,  which  shall  include  all  portions  of  the  voting  precinct 
in  which  said  city  is  situated,  to  cause  to  be  prepared  books  for  the  registration 
of  names  and  facts  required  by  this  act.  Said  books  to  be  known  by  the  general 
name  of  registers/ and  to  be  so  arranged  as  to  admit  of  the  entering,  under  the 
name  of  each  street  or  avenue  in  each  election  precinct  and  the  number  of  each 
•dwelling  on  any  such  street  or  avenue,  if  there  be  a  number  thereto,  and  if  there 
be  no  number,  then  under  such  definite  description  of  the  location  of  the  dwelling 
place  as  shall  enable  it  to  be  readily  ascertained,  and  found,  the  names  of  all  legal 
voters  in  each  dwelling  in  each  of  said  precincts,  who  shall  apply  for  r^istration. 
Such  register  shall  be  ruled  in  parallel  columns,  in  which,  opposite  the  name  of 
•every  applicant  for  registration,  shall  be  entered  the  words  and  figures  hereinafter' 
provided  in  this  act,  and  shall  be  of  such  size  as  to  contain  not  less  than  eight 
hundred  (800)  names,  and  so  prepared  that  they  may  be  used  at  each  election  in 
any  city  governed  by  the  provisions  of  this  act,  until  such  time  as  in  this  act  pro- 
vided for  the  succeeding  general  registration^  and  shall  on  the  inside  be  in  form  as 
follows^  to-wit : 
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Kegistration  laws  are  to  be  used  as  a  shield  to  protect  Toters,  not  as  a  sword  to  disfranchise 
♦hem.     17,  614  (24  N.  W.,  204). 

1704.  All  superyiBOrs  of  registration  in  said  cities  shall  hereafter  be  se- 
lected and  appointed  by  the  city  council,  and  the  said  council  shall  have  the  power 
to  make  all  necessary  removals  in  the  office  of  supervisors  of  registration.  It  shall 
be  the  duty  of  said  council,  annually  in  the  month  of  September  in  each  year,  for 
•each  election  precinct  in  any  such  cities  to  select  to  serve  as  supervisors  of  r^stra- 
tion,  three  (3)  persons,  two  of  whom,  on  state  issues,  shall  be  of  political  faith  and 
opinion  different  from  their  associate,  and  the  supervisor  appointed  to  represent  the 
political  party  in  the  minority  on  state  issues  shall  be  named  solely  by  such  mem- 
bers of  said  city  council  \  the  said  supervisor  shall  be  citizens  of  the  United  States 
and  of  state  of  Nebraska,  of  good  character,  and  able  to  read,  write,  and  speak  the 
English  language  understandingly,  qualified  voters  in  said  city,  and  not  candidates 
for  any  office  to  be  voted  for  by  the  electors  of  the  precinct  for  which  they  shall  be 
«elect€Kl,  and  residents  of  the  precincts  for  which  they  shall  be  appointed.  The 
persons  so  selected  as  supervisors  shall  be  notified  by  the  city  clerk  to  appear  before 
the  mayor,  who  shall  examine  them  as  to  their  qualifications,  and  if  he  shall  be  sat- 

*Act  of  1887,  p.  892,  providing:  for  elections  in  cities,  and  requiring  reKistration  on  one  of  four  days,  the  laat 
<>eliig  ten  days  prior  lo  election,  held  uncousiitutional.    22>  265  (34  N.  W.,  499). 
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isfied  that  tbey  are  qualified  to  serve,  tbey  shall  each  take  and  subscribe  before  the 
city  clerk  within  ten  days  of  the  notice  of  the  appointment,  the  following  oath  of 

office:  "  I, ,  residing  at  No. in  the  city  of ,  do  solemnly  swea- 

(or  affirm)  that  I  will  support  the  constitution  of  the  United  States  and  of  the  state- 
of  Nebraska,  and  that  I  will  faithfully  and  impartially  discharge  the  duties  of  the 

office  of  supervisor  of  registration  for  the  election  precinct  (or  ward)  No. ,  of 

the  city  of  — — ,  according  to  the  laws  of  the  state  and  the  best  of  my  ability  p 
and  that  I  am  a  citizen  of  the  United  States  and  of  the  state  of  Nebraska,  a  quali-^ 

fied  voter  in  election  precinct  (or  ward)  No. ,  in  the  city  of ,  and  not  a 

candidate  for  any  office  to  be  voted  for  by  the  voters  of  the  precinct  for  which  I 
am  appointed  supervisor.^'  Whoever  shall  be  nominated  and  sworn  into  office  as  ai 
supervisor  of  registration  shall  receive  a  certificate  of  appointment  from  said  city" 
clerk,  and  said  certificate  shall  be  in  such  form  as  shall  be  prescribed  by  the  city 
council,  and  to  specify  the  election  precinct  or  ward  in  and  for  which  the  person  to 
whom  the  same  is  issued  is  appointed  to  serve,  and  the  date  of  the  expiration  of 
his  term  of  office.  The  supervisors  of  r^istration  appointed  under  the  provision 
of  this  act  shall  hold  office  for  one  year,  unless  sooner  removed  by  the  mayor  for 
want  of  requisite  qualifications,  or  by  said  council  for  cause,  in  either  of  which 
cases  such  removal,  unless. made  while  the  supervisor  is  actually  on  duty  on  the  day 
of  registration  or  I'evision  of  registration,  and  for  improper  conduct  as  r^istratiom 
officer,  shall  only  be  made  after  notice  in  writing  to  the  officer  sought  to  be  removed^ 
which  notice  shall  set  forth  clearly  the  reason  for  his  removal;  Provided,  That  any 
supervisor  of  registration  who  shall  at  any  time  be  appointed  to  fill  a  vacancy,, 
which  fact  shall  be  stated  in  his  certificate  of  appointment,  shall  hold  office  only 
during  the  unexpired  term  of  his  predecessor.  The  said  supervisor  of  registration! 
shall  have  charge  and  control  of  the  registration  of  voters  and  the  revision  of  any" 
registration  in  their  respective  precincts. 

1705.  Any  person  applying  to  register  may,  on  any  day  of  any  general* 
registration  or  revision  of  registration,  be  cnallenged  in  the  said  cities,  and  either 
of  the  said  supervisors  in  any  election  precinct  may,  at  any  authorized  meeting  of 
said  supervisors,  and  one  of  them  shall  administer  to  any  person  so  challenged,  the 
oath  or  oaths  provided  by  law  to  test  the  qualifications  of  challenged  voters,  and 
either  of  said  supervisors  may,  at  any  such  meetings,  administer  to  any  applicant  for 
registration  the  oath  or  oaths  provided  in  this  act  to  be  administered  to  any  such 
applicant,  and  may  also  administer  to  any  elector  of  the  election  precinct  who  may 
be  offered  as  a  witness  to  prove  the  qualifications  of  any  person  claiming  the  right 
to  be  registered  the  following  oath : 

FORM  OF  OATH  TO  WITNESS. 

"You  do  solemnly  swear  (or  affirm)  that  you  are  a  voter  in  this  election  pre- 
cinct ;  that  you  will  fully  and  truly  answer  all  such  questions  as  shall  be  put  to  you 
touching  the  place  of  residence  and  other  qualifications  as  a  voter  of  (name  to  be 
given)  now  claiming  the  right  to  be  registered  as  a  voter  in  this  precinct." 

1706.  Whenever,  from  any  cause,  there  shall  exist  a  vacancy  in  the  office  of 
supervisor  of  registration,  the  person  appointed  to  fill  such  vacancy  shall  be  named 
by  the  council  as  hereinbefore  provided. 

1707.  Supervisors  of  registration  appointed  in  pursuance  of  the  provisions 
of  this  act  sliall  each  be  entitled  to  receive  three  (3)  dollars  per  day  for  each  day's 
service  at  any  registration,  or  revision  of  any  registration,  which  compensation. 
shall  be  allowed  by  the  city  council  on  the  certificate  of  the  city  clerk  as  to  the  time 
of  service;  but  no  payment  shall  be  made  to  any  person  as  a  supervisor  as  aforesaid 
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who  shall  Dot  have  taken,  subscribed,  and  filed  the  oath  or  aiBrmiilion  hereii> 
required,  and  who  shall  not,  during  the  period  of  his  service,  have  fully  com])Iied 
with  all  the  requirements  of  law  in  anywise  relating  to  his  duties;  and  it  shall  l>e 
unlawful  for  any  person  to  act  as  such  supervisor  without  having  taken,  'subscribed,, 
and  filed  the  said  oath  or  affirmation,  and  any  person  so  unlawfully  acting  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be  fined  in  any 
sum  not  less  than  fifty  ($50)  dollars,  nor  more  tlian  one  hundred  ($100)  dollars,,  or 
imprisoned  in  county  jail  for  not  less  than  ten  (10)  days,  nor  more  than  sixty  (GOV 
days,  or  both,  and  shall  stand  committed  until  all  fines  and  costs  are  paid.  Said 
supervisors,  during  the  time  that  they  hold  such  office,  shall  be  exempt  from  the^ 
performance  of  jury  duty. 

1708.  Eacli  and  every  person  appointed  by  the  city  council  for  supervisor  of 
registration,  under  this  act,  shall,  on  receipt  of  notice  tiiereof  from  the  city  clerk, 
appear  within  five  (5)  days  thereafter  before  the  mayor  for  examination,  an  I  if 
found  qualified  shall,  unless  excused  by  the  mayor  by  reason  of  ill  health  or  other 
good  and  sufficient  cause,  be  bound  to  serve  as  such  y)fficer  for  the  term  of  one  year 
from  the  date  of  his  appointment,  and  in  case  of  the  neglect  or  refusal  of  any 
such  person  to  comply  with  the  above  requirement,  or  to  serve  or  act,  unless  ex- 
cused as  aforesaid,  the  said  perspn  shall  be  deemed^  gt4Uy.  of.  a  migcjieipQano^,  aufl. 
on  conviction  thereof  shall 'be 'fined  in  any  sum  ^  not  less  ^ than  fifty  ($50) 'dollars^ 
nor  more  than  two  hundred  ($200)  dollars,  and  shall  stand  committed  until  such 
fine  and  the  costs  are  paid,  and  said  fines  shall  be  for  the  use  of  the  police  fund. 

1709.  The  said  supervisors  of  registration  in  each  election  precinct  in  any  city 
governed  by  this  act,  while  discharging  any  of  the  duties  imposed  upon  them  by 
this  act,  shall  have  full  authority  to  preserve  order  and  enforce  obedience  to- 
their  lawful  commands,  at  and  around  the  place  of  registration,  or  revision  of  r^- 
istration,  during  the  time  of  registration,  or  revision  of  r^istration ;  to  keep  the^ 
access  to  such  place  open  and  unobstructed  ;  to  prevent  and  8uppi*ess  riots,  tumults,, 
violence,  disorder,  and  all  improper  conduct  tending  to  the  intimidation  or  ob- 

•  struction  of  voters;  to  prevent  the  disturbance  or  interruption  of  the  work  of  reg- 
istration, or  revision  of  r^ist ration,  and  the  registers  from  violence  or  fraud,  and 
to  appoint  or  deputize,  if  necessary,  one  or  more  voters  to  communicate  their  orders 
and  directions,  and  to  assist  in  the  enforcement  thereof,  and  any  person  neglecting 
or  refusing  to  act  when  saap)K)inted  or  deputized  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  on  conviction  thereof,  be  fined  in  any  sum  not  less  than  ten 
($10)  dollars,  nor  more  than  one  hundred  ($100)  dollars,  and  shall  stand  committed 
until  such  fine  and  the  costs  are  paid. 

1710.  Hereafter  there  shall,  in  the  cities  governed  by  the  provisions  of  this- 
act,  be  a  general  registration  of  the  qualified  voters  resident  in  each  election  pre- 
cinct in  said  cities,  at  the  times  hereinbelow  provided,  and  then  only  on  Tuesday, 
four  weeks,  the  Wednesday  of  the  third  week  the  Thursday  of  the  second  week, 
and  the  Friday  and  Saturday  of  the  first  week,  preceding  the  day  of  the  November 
election  in  each  year.  For  each  and  every  election  held  in  any  of  the  said  cities, 
other  than  such  as  are  above  designated  in  this  section,  there  shall  be  a  revision  of 
the  geneml  registration  had,  as  provided  in  this  act,  which  revision  shall  be  made  on 
the  Friday  and  Saturday  of  the  second  week,  and  on  the  Saturday  of  the  fii-st  week 
preceding  the  day  of  each  and  every  such  election. 

1711.  The  supervisors  of  registration  appointed  pursuant  to  the  provisions- 
of  this  act  shall,  at  the  times  in  this  act  designated  for  general  registration,  me^t  in 
their  respective  election  precincts,  at  the  places  which,  as  provided  in  this  act,  shall 
be  selected  for  such  meetings,  and  at  such  times  in  each  election  precinct  the  said  su- 
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pervisors  of  registration  shall  openly  and  publicly  do  and  perform  the  following 
^ctSy  viz:  1st.  They  shall  organize  as  a  board  by  selecting  one  of  their  number  to 
act  as  chairman,  but  in  case  of  failure  to  so  organize  within  fifteen  minutes  after  the 
time  fixed 'for  the  meeting,  the  chairman  shall  be  selected  by  lot.  2d.  They  shall 
xeceive  the  application  of  registration  of  such  l^al  voters  of  their  several  elec- 
tion precincts  as  then  are,  or  on  the  day  of  election  next  following  the  day  of  mak- 
ing such  applications  would  be,  entitled  to  vote  therein,  and  who  shall  personally 
present  themselves  for  registration,  and  such  only.  3d.  They  shall  remain  in 
iSession  on  each  of  said  days  of  registration,  or  revision  of  registration,  from  the 
liour  of  8  o'clock  in  the  morning  until  9  o'clock  in  the  evening  and  administer  to 
all  persons  who  may  personally  apply  to  register  the  following  oath  or  affirmation, 
viz :  "  You  do  solemnly  swear  (or  affirm)  that  you  will  fully  and  truly  answer  all 
tiuch  questions  as  shall  be  put  to  you,  touching  your  place  of  residence,  name,  place 
of  birth,  your  qualifications  as  an  elector,  and  your  right  as  such  to  register  and 
vote,  under  the  laws  of  this  state."  4th.  They  shall  then  examine  the  appli- 
iCaiKfe  as  to  his  qualifications  as  an  elector,  and,  unless  otherwise  provided  herein, 
lihairinimediately,  in  the  presence  of  the  applicant,  enter  in  the  roisters  to  be  made 
and  furnished, as  provided  in  this  act,  the  statements  and  acts  as  above  set  forth,  and 
in  the  manner  following,  viz:  i'tr^^Under  the  column  "Residence,"  the  name  and 
number  of  the  street,  avenue,  or  other  location  of  the  dwelling  if  there  be  a  num- 
ber; but  if  there  shall  not  be  a  number,  then  such  clear  and  definite  description  of 
the  location  of  such  dwelling  as  shall  enable  it  to  be  readily  found ;  and  if  there  be 
more  than  one  family  residing  in  the  dwelling  named  by  the  applicant,  in  such  case 
the  said  applicant  shall  give  the  floor  on  which  he  resided  (every  floor  below  the 
level  of  the  ground  being  designated  as  the  basement,  the  first  floor  on  or  above 
6uch  level  the  first  floor,  and  each  floor  above  that  as  the  second  or  such  other  floor 
as  it  may  be),  or  the  number  or  location  of  the  rooms  occupied  by  the  applicant  and 
whether  front  or  rear.  Second — Under  the  column  "Address,"  the  name  of  the 
applicant,  giving  the  surname  and  Christian  name  in  full,  and  said  names  shall  be 
kept  by  streets  and  avenues  as  far  as  the  same  can  be  done.  Third — Under  the  * 
<x)lumn  "Sworn,"  the  word  "Yes"  or  "No"  as  the  case  may  be.  Fourth — Under 
the  column  "Nativity,"  the  state,  country,  kingdom,  empire,  or  dominion,  as  the 
facts  shall  be  stated  by  the  applicant  Fifth — Under  the  column  "Color,"  the  word 
'"White"  or  "Black"  as  the  case  may  be.  Sixth — Under  the  subdivision  of  the 
general  column  of  "Term  of  Residence,"  the  periods  by  months  or  years  stated  by 
the  applicant  in  response  to  the  inquiries  made  for  the  purposes  of  ascertaining  his 
•qualifications  and  filling  such  columns.  Seventh — Under  the  column  ^^  Naturalized," 
the  word  "  Yes  "  or  "No"  or  "  Native"  as  the  fact  may  be  stated.  jEi^rA^— Under 
the  column  "  Date  of  Papers,"  the  date  of  naturalization  if  naturalized,  as  the  same 
«hall  appear  by  the  evidence  of  citizenship  submitted  or  presented  by  the  applicant 
in  compliance  with  the  requirements  of  this  act.  Ninth — Under  the  column 
'"  Court,"  the  designation  of  the  court  in  which,  if  naturalized,  such  naturalization 
was  done,  as  the  same  shall  appear  by  the  evidence  of  citizenship  presented  or  sub- 
mitted by  the  applicant  in  compliance  with  the  requirements  of  this  act.  Tenth — 
Under  the  column  "Qualified  Voter,"  the  word  "Yes"  or  "No"  as  the  fact  shall 
appear  and  be  determined  by  at  least  two  (2)  of  the  said  supervisors,  it  being,  how- 
ever, required  of  said  supervisors  to  designate  as  a  qualified  voter  any  person^  who, 
being  otherwise  qualified,  shall  not,  at  the  time  of  making  the  application,  be  of 
age,  provided  the  time  when  such  applicant  shall  be  of  the  age  of  twenty-one  (21) 
shall  be  subsequent  to  the  date  of  his  making  application,  and  not  later  than  the 
day  of  the  election  immediately  following  such  time  of  applying.    Eleventh — Under 
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the  coluran  "Date  of  Application/'  the  month,  day,  and  year  when  the  applicant 
presented  himself  for  registration. 

The  certificate  is  conclasive  as  to  age  in  all  collateral  proceedings.    26,  202  (41  N.  W.,  152). 

1712.  On  the  days  and  at  the  times  in  this  act  designated  for  any  revision  of 
any  general  registration,  the  duly  qualified  supervisors  of  registration  shall  meet 
in  their  respective  election  precincts,  at  the  places  which,  in  accordance  with  the 
requirements  of  this  act,  shall  have  been  provided  for  such  meetings,  and  shall 
openly  and  publicly  do  and  perform  the  following  acts,  viz :  Each  and  every  one  of 
the  duties  and  requirements  set  forth  in  subdivisions  one  (1)  and  three  (3)  of  sectioa 
juoe  (U)  of  >this  act  [1711].  They  shall  in  each  election  precinct  receive  the  application* 
for  r^istration  of  such  legal  voters  of  the  election  precinct,  whose  names  are  not  then- 
borne  upon  the  roisters  thereof  as  qualified  voters  therein,  as  shall  personally  pre- 
sent themselves,  and  who,  on  the  day  of  election  next  ensuing,  would  be  entitled  to- 
vote  therein,  an<d  as  to  all  applications  made  to  them,  they  shall  proceed  therewith 
in  the  manner  provided  in  subdivision  four  (4)  of  section  nine  (9)  of  this  act;  Pro^ 
vided.  That  upon  the  examination,  as  in  this  act  provided  for,  of  any  applicant  for 
registration,  it  shall  appear  that  he  has,  since  the  last  day  of  any  general  registration) 
of  voters  or  any  revision  thereof,  in  cities  governed  by  this  act,  moved  into  or  become 
a  resident  of  said  election  p^^nct,  the  said  supervisors  shall  inquire  from  where  such 
applicant  removed  or  came;  and  if  it  shall  appear  that  such  removal  was  from  a 
place  within  the  said  city,  they  shall  inquire  if,  in  the  election  precinct  in  which  he 
resided  at  the  time  of  the  last  preceding  general  registration  (naming  such  time),  or 
]Q  which  he  has  resided  at  any  time  subsequent  thereto,  he  has  been  registered,  or 
has  applied  for  registration ;  and  if  he  shall  swear  that  he  has  not,  then  the  said 
supervisors  shall  proceed  with  said  application  as  with  that  of  any  other  person  who- 
may  apply  to  them;  but  if  he  shall  swear  that  he  has  been  so  roistered,  the  said 
supervisors  shall,  before  proceeding  further,  require  him  to  present  them  a  certificate 
of  removal  as  provided  for  in  this  act,  so  that  his  name  shall  not  be  on  the  roisters- 
of  two  election  precincts;  and  upon  presentation  to  any  board  of  supervisors  of  any 
certificate  of  removal,  the  said  board  shall  treat  the  person  presenting  the  same,  in> 
the  same  manner. provided  in  subdivision  four  (4)  of  section  nine  (9)  of  this  act 
[1711]  for  applicants  ibr  registration. 

1713.  Any  person  who  shall  at  any  time,  as  provided  in  this  act,  have  person- 
ally applied  to  the  said  supervisors  in  any  such  election  precinct  for  registration, 
and  shall  have,  in  the  register  thereof,  been  entered  as  a  qualified  voter,  and  who 
shall  at  any  time  prior  to  the  close  of  any  general  r^istration,  or  revision  of  regis* 
tration,  have  removed  from  the  dwelling  place  under  which  he  shall,  as  a  resident, 
be  borne  upon  the  register,  may,  upon  any  day  provided  in  this  act  for  the  meet- 
ing of  said  supervisors,  t)ersonally  appear  before  the  supervisors  in  any  election 
precinct  in  which  be  resided  at  the  time  his  name  was  entered  upon  said  register, 
during  the  hours  provided  in  this  act  for  the  meetings  of  said  supervisors,  and  pub- 
licly take  and  subscribe  before  one  of  said  supervisors  the  following  oath  or  affirma- 
tion, which  shall  be  known  as  the  oath  of  removal,  viz:  "I, ,  residing  at 

No.  ,  in  election  precinct  No. ,  of  the  city  of ,  do  solemnly  swear 

(or  affirm)  that  I  am  duly  entered  on  the  registers  of  said  election  precinct, 
from  said  residence  as  a  qualified  voter,  and  that  I  have  removed  my  place  of  resi- 
dence to  No. ,  in  election  precinct  No. ,  in  said  city,  and  I  do  hereby  request 

that  the  proper  entries  and  records  be  made  as  the  same  are  provided  for  by  law, 
and  that  a  certificate  of  removal  be  furnished  me  at  this  time.'^  Upon  such  oath 
or  affirmation  being  made  and  subscribed  as  herein  provided,  it  shall  be  the  duty 
of  said  supervisors  to  carefully  preserve  the  same  and  file  it  within  twenty-four  (24)> 
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hours  after  the  close  of  any  registration  or  revision,  with  the  city  clerk;  and  upon 
:any  sucli  i>erson  taking  and  suDScribing  said  oath  of  removal  the  said  supervisors, 
if  satisfied  of  the  identity  of  the  person  making  the  same  with  the  person  lie  claims 
to  be,  as  the  description  of  said  last  mentioned  person  shall  appear  on  the  registers; 
^and  if  not  satisfied  therewith,  shall  at  once,  by  a  police  officer,  or  by  any  one  whom 
^mid  board  shall  especially  authorize,  mlUse  an  examination  and  enquire  at  the  reei- 
•dence  of  said  person,  as  the  same  shall  be  entered  upon  the  rej^isters  as  to  the  fact 
^f  the.r^Qval  of.  such /.person  .from  said  .dweUjng.  place;;  ^en,.  if  his  removal 
therefrom  shall  be  found  by  the  report  of  such  person  to  be  a  fact),  shall  immedi- 
ately proceed  to  strike  from  said  registers  the  name  of  such  person,  by  entering  in 
•each  of  the  registers,  opposite  to  and  against  the  name  of  such  person,  and  in  the 
column  headed  "why  disqualified,''  the  word  ** removed,''  and  in  the  column 
headed  "  date  of  erasing  name,"  the  month,  day,  and  year  of  such  striking  from 
«aid  registers  such  name,  and  in  the  column  headed,  "remarks"  the  words  "trans- 
ferred to,"  together  with  the  number  of  the  election  precinct  to  which  such  person 
shall,  in  his  oath  of  removal,  state  he  has  removed,  and  the  initial  letters  of  the 
name  of  each  supervisor  who  shall,  in  each  of  said  re^sters,  make  such  entry,  and 
shall  through  the  name  of  such  person  as  the  same  shall  appear  on  such  roisters, 
and  there  only,  draw  a  red  line  indicative  that  such  nam«  is  erased  from  the  regis- 
ters of  that  election  precinct,  and  the  name  of  any  such  person  so  found  stricken 
^nd  erased  from  said  registers  shall,  as  to  his  name  entered  under  the  column  "resi- 
dence," be  thereafter  conddered  by  all  election  officers  to  be  stricken  from  the  rolls 
of  that  election  precinct,  and  shall  be  treated  as  if  never  entered  thereon.  If  the 
dwelling  place  to  which  any  such  person  shall  have  removed  be  within  the  bounda- 
ries of  the  same  election  precinct  as  was  his  former  residence  as  shown  by  the  r^ 
isters  in  said  election  precinct,  the  said  supervisors  shall,  in  said  roisters  under  the 
number  or  other  description  of  the  dwelling  place  in  which  such  person  has  re- 
moved, enter  his  name,  and  in  the  several  columns  opposite  and  against  the  same, 
'^uch  words  and  figures  as, 'prior  to  the:Striktogfr^m  or  erasing  of  the  name  of 
^uch^ person  in  the  manner  in  this  section  above  provided,  were  in  the  column  simi- 
larly headed  and  opposite  to  and  against  the  name  of  such  person  as  upon  said 
•register  it  appeared  under  the  dwelling  from  which  he  shall  have  declared  he  has 
removed;  and  if  the  dwelling  place  to  which  he  shall  have  removed  shall  be  within 
the  boundaries  of  any  other  election  precinct  than  was  the  residence  under  whidi 
he  was  previously  entered  on  said  roisters,  the  said  supervisors  shall  fill  up«  sigp, 
.and  deliver  to  such  person  a  certificate,  which  shall  be  known  as  the  certificate  of 
i^moval,  and  shall  be  in  form  as  follows,  viz: 

CERTIFICATE  OP  BEMOVAL. 

Registration  place  of  election  precinct  No.   ,  in  the  city  of ,  this 

day ,  18 — .     To  the  board  of  supervisors  of  election  precinct  No. , 

in  the  city  of :  This  is  to  certify  that  the  name  of ,  heretofore  resid- 
ing at  No. ,  in  this  election  precinct,  has  been  by  us,  the  supervisors  of  regis- 

,  tration  in  this  precinct,  stricken  from  the  registers  of  this  precinct  and  the  proper 
erasures  made,  upon  oath  of  removal  and  at  the  request  of  said  above  named  per- 
sons; and  that  upon  said  registers  in  this  election  precinct  were  entered  as  to  him 
the  following  statement,  viz:  Name, ;  Residence, ;  Sworn,  — ; — ;  Na- 
tivity,   ;  Color, . 

LEGISLATIVE  DISTRICT  . 

Term  of  residence,  ;   County,  ;   State, ;   Naturalized,  ; 

Date  of  papers, ;  Court, ;  Qualified  voter, ;  Date  of  application, . 
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1714.  [Entries  on  registers.] — The  said  supervisors  of  registration  in  each 
election  precinct  shaiJ^  on  each  day  of  any  general  registration  before  adjournment, 
•enter  in  each  of  two  books  prepared  for  that  purpose,  one  of  which  shall  be  known 
lis  the  public  copy  of  the  registers,  and  the  other  of  which  shall  be  known  as  the 
election  bureau  copy  of  the  registers,  all  such  names  and  residences,  and  all  such 
dates,  information,  and  statements  as  during  the  day  have  been  entered  by  the  said 
supervisors  in  the  registers  provided  in  this  act,  and  the  whole  five  books  shall  on 
•erfoh  of  said  days,  after  a  c6n]<p]etion  of 'said'cepies  of  there^sters,  be  qurefiilly 
compared  throughout,  so  that  each  of  said  registers,  and  the  copies  thereof,  shall  in 
every  respect  agree  with  each  other  and  contain  the  name  and  residence  of  each 
person  who  shall  have  applied  for  r^istration  and  the  facts  respecting  him,  as  the 
«ame  shall  have  been  stated  by  him  and  entered  in  said  registers,  as  provided  in 
this  act.  The  said  supervisors  shall,  in  the  last  day  of  any  general  registration, 
'Certify  each  of  said  copies  in  the  same  manner  as  if  it  were  an  original  register,  and 
within  thirty-six  hours  after  their  adjournment  on  said  last  day  of  any  general 
r^istration,  the  said  supervisors  shall  file  with  the  city  clerk  the  election  bureau 
<M>py  of  said  registers  at  his  office  where  the  same  shall  be  carefully  preserved,  and 
the  said  supervisors  shall  on  the  last  day  of  any  revision  of  r^istration,  and  be- 
fore adjournment,  make  a  copy  of  the  registers  as  they  shall  then  be  made  up  for 
tlie  election  next  ensuing,  which  copy  shall  be  marked  and  known  as  a  public 
OOpy  of  the  original  registers  as  then  existing  for  the  election  next  ensuing ;  and 
the  said  supervisors  shall  also  make,  fill,  and  certify,  on  blanks  to  be  prepared  and 
furnished  by  the  city  clerk  for  that  purpose,  the  name  and  all  other  particulars  as 
«ball  be  entered  against  or  opposite  to  the  name  of  any  person  which,  having  been 
<)nce  entered  upon  said  registers,  shall  have  been  on  the  days  of  any  such  revision 
of  registrations  for  any  reason  stricken  therefrom  as  provided  in  this  act,  together 
with  Uie  name  and  all  other  such  particulars  as  shall  oe  entered  against  or  opposite 
the  name  of  any  person  who  shall  on  any  day  of  any  such  revision  have  been 
^added  to  s^id  registei^s,  and  said, blanks  so  filled : and  oevtifiedsballi within  tWenty- 
four  hours  after  the  close  of  the  the  last  day  of  any  revision  of  registration  be  left 
by  said  supervisors  with  the  city  clerk,  and  it  shall  be  the  duty  of  the  city  clerk  to 
immediately  enter,  or  cause  to  be  entei^ed,  in  the  election  bureau  copy  of  the  reg- 
isters of  each  election  precinct  on  file  in  his  office,  all  the  proper  and  necessary 
entries  requisite  to  make  said  copy  conform  to  said  roisters  and  be  always  a  copy 

.  thereof. 

1715.  It  shall  be  the  duty  of  the  city  clerks  in  said  cities,  under  the  direc- 
tion of  the  mayor  and  council,  to  prepare  and  furnish  all  necessary  registers,  books, 
maps,  oaths,  certificates,  blanks,  and  instructions  for  the  use  of  supervisors  of  regis- 
tration, and  to  provide  said  officers  with  all  necessary  supplies,  to  have  and  retain 
the  custody  of  all  registers,  copies  thereof,  records,  papers,  and  certificates  of  every 
kind  required  by  this  act,  to  be  filed  and  kept  in  his  office.  The  said  city  clerk  shall, 
for  any  revision  of  any  general  registration,  issue  to  each  of  said  judges  in  each 
election  precinct  in  said  cities  one  of  the  registers  of  said  precinct  in  use  therein  at 
the  preceding  election,  and  returned  to  and  filed  by  him  in  his  office. 

1716.  The  said  supervisors  of  registration  in  each  election  precinct  in  any  city 
governed  by  the  provisions  of  this  act,  on  each  day  of  any  general  registration,  or 
revision  of  registration,  and  before  adjournment,  shall,  on  each  of  the  registers  and 
on  each  copy  thereof,  as  in  this  act  provided,  shall  on  each  of  said  days  be  kept  and 
made,  draw  in  red  ink  immediately  bolow  the  last  name  underneath  each  dwelling 

})lace  and  below  the  last  figures  and  words  entered  opposite  to  or  against  such 
ast  name  in  each  column,  save  that  of  residence,  a  heavy  line  as  indicating  that  the 
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entering  of  names  on  said  registers  for  the  day  mentioned  in  the  column  headed 
"date  of  application/^  and  opposite  to  or  against  the  name  of  the  last  person  entered 
under  any  dwelling  place  there  ceased,  and  immediately  under  said  red  line  on  each 
of  said  registei'S,  said  supervisors  shall  each  sign  his  name,  so  that  no  new  name 
can  be  added  without  discovery, 

1717.  The  said  supervisors  of  registration  shall,  in  a  place  to  be  provided 
therefor  in  each  of  the  registers  required  by  this  act,  fill  up,  date,  and  each  sigD 
with  his  name  and  place  of  residence,  the  appropriate  and  proper  certificate,  which 
shall  be  either  printed  or  written,  or  partly  printed  and  partly  written,  and  for  a 
general  registration  shall  be  in  the  form  following,  to-wit:  "We,  the  undersigned,: 

supervisors  of  registration  in  election  precinct  No. ,  in  the  city  of ,  da 

jointly  and  severally  certify  that  at  the  general  r^istration  of  voters,  held  in  said 

election  precinct  on  the days  of ,  18 — ,  and  on  the days  of ,. 

18 — ,  and  on  the days  of ,  18 — ,  there  was  registered  by  us  as  qualified 

voters  in  the  said  election  precinct  the  names  which  in  this  register  are  entered  as  or 
said  days,  and  that  the  number  of  such  registered  qualified  voters  was  and  is  > 

-,  Supervisors  of  said   election   precinct  No.  — .     Dated 


,  18 — .''    And  said  certificates  shall  be  made  immediately  after  the  last  day  oF 

any  general  registration.  And  for  a  revision  of  any  general  registration,  said  oer-i- 
tificate  shall  be  in  the  following  form,  to-wit:  "We,  the  undersigned  supervisors  of 
registration  in  election  precinct  No.  — ,  in  the  city  of ,  do  jointly  and  sever- 
ally certify  that  at  a  revision  of  the  last  general  r^istration  of  voters  held  in  said 

election  pretjinct  on  the days  of  ,  18 — ,  and  on  the  —  day  of ^ 

1 8 — ,  there  were  by  us  added  to  the  list  of  qualified  voters  of  said  election  precinct  the 
names  which  in  the  said  registers  are  so  entered  as  of  said  days,  and  that  such  num- 
ber was  and  is  ,  and  that  there  were  stricken  from  the  registered  qualified 
voters  of  said  election  precinct  the  names  which  in  the  said  registers  appear  on  said 
days  to  have  been  stricken  off  and  erased  in  the  manner  prescribed  by  law,  and  that 

said  number  was  and  is  ,  leaving  the  total  number  of  roistered  qualified 

voters  in  said  election  precinct  for  the  next  ensuing  year  in  said  city ,  which> 

is  the  number  of  names  now  borne  in  said  registers,  as  such  qualifiei  voters  for  sucb 

election.    , ,  ,  Supervisors  of  said  election  precinct  No.  — .. 

Dated ,18—.'' 

1718.  The  said  supervisors  of  registration  in  each  election  precinct  shall,  after 
making  and  signing  the  said  certificates  named  in  section  fifteen  hereof,  deliver  all* 
of  said  registers  to  the  city  clerk  of  such  city,  who  shall  retain  and  carefully  pre-^ 
serve  all  the  said  registers  and  on  the  day  of  any  election  the  said  city  clerk  snail 
deliver  said  registers  to  the  judges  of  election  in  the  precinct  named  in  said  register 
The  public  copies  of  the  register. — The  said  supervisors  shall,  at  the  close  of  their- 
proceedings  on  the  last  day  of  any  registration,  or  revision  of  registration,  leave  with 
the  said  city  clerk,  where  s^id  public  copy  shall  be  and  remain  until  the  next  meetings 
of  said  supervisors  for  the  purpose  of  registration,  or  revision  of  registration,  to  the 
end  that  they  may  be  inspected  and  copied  by  any  voter  in  said  city.  But  on  the 
day  of  any  election,  the  judges  of  election  shall  take  possession  of  said  public  copy 
and  they  shall  closely  retain  the  same  throughout  the  said  day,  returning  the  same 
to  the  city  clerk,  and  shall  also,  at  the  close  of  the  canvass  and  return  of  the  votes  at 
any  election,  deliver  to  said  city  clerk  the  registers  of  each  election  precinct,  which- 
public  copy  and  said  registers  shall  be  carefully  kept  and  preserved  by  said  cit^r 
clerk.  On  the  first  day  of  any  general  registration,  or  revision  of  registration,  the 
said  city  clerk  shall  deliver  to  said  supervisors  of  registration  the  said  public  copy 
and  the  registers  of  their  election  precinct,  and  the  said  supervisors  shall  retain  ancL 
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preserve  the  said  registers  until  after  the  oompletion  of  the  general  registration^  or 
revision  of  registration,  when  the  same  shall  be  returned  to  said  city  clerk. 

1719.  It  shall  be  the  duty  of  the  said  supervisors  of  registration  in  each  elec- 
tion precinct,  on  each  day  of  general  registration,  or  revision  of  registration,  and 
before  adjourning,  to  copy  from  the  registers  the  names  and  residences  of  all  per- 
sons reg^tered  upon  that  day,  and  to  make  such  copy  so  that  the  names  of  those 
persons  having  the  same  residence  shall  appear  together  in  form  as  follows : 

List  of  voters  in  election  precinct  No. of  the  city  of on  the 

day  of ,  18 — . 

NAMES.  BESIDENOES. 


And  they  shall  append  thereto  a  certificate  signed  by  each  of  said  supervisors 
in  the  form  following,  to-wit : 

"We,  the  undersigned,  supervisors  of  registration  in  election  precinct  No.  — — 

of  the  city  of ,  do  jointly  and  severally  certify  that  the  list  hereto  annexed  is  a 

trae  and  correct  copy  of  all  the  names  'and  residences  upon  the  registers,  of  all  per- 
sons who  have  been  roistered  by  us  as  qualified  voters  in  said  election  precinct, 
this day  of  -,  18 — . , 

"Supervisors  of  said  election  precinct  No. .'' 

And  said  supervisore  shall  immediately  post  said  copy  in  some  conspicuous 

Elace  in  the  room  or  building  where  such  registration,  or  revision  of  registration  is 
dd,  and  said  copy  shall  be  for  public  inspection  and  may  be  copied  by  any  voter  of 
said  city.  The  city  clerk  shall  prepare  and  furnish  to  said  supervisors  the  necessary 
blanks  and  forms  prescribed  in  this  section. 

1720.  The  judges  of  election  in  each  of  said  election  precincts  shall,  on  the 
day  of  any  election  therein,  have  with  them,  at  the  polling  place  in  said  precinct, . 
the  registers  provided  for  in  this  act.  They  shall  each  make  use  of  one  of  said  * 
registers  for  guidance  on  said  day,  and  no  vote  shall  be  receiveci  from  any  person 
unless  the  name  of  the  person  offering  to  vote  be  found  by  at  least  two  of  siEiid 
judges  to  be  upon  at  least  two  of  eaid  registers  as  a  qualified  voter;  except  that  the 
person  offering  to  vote,  whose  name  is  not  on  two  of  said  registers,  shall  furnish 
to  the  said  judges  his  afOidavit,  subscribed  and  sworn  to  before  the  city  clerk,  or 
some  person  designated  therefor  by  the  mayor,  of  any  city  governed  by  this  act, 
giving  his  reasons  for  not  appearing  before  the  supervisors  of  registration  on  any 
day  of  r^istration,  or  revision  of  registration,  and  shall  also  set  forth  in  said  affi- 
davit his  place  of  residence  and  the  facts  necessary  to  show  that  he  is  a  qualified 
voter  in  said  precinct,  and  shall  prove  before  said  judges,  by  the  affidavit  or  oath  of 
at  least  two  freeholders,  residents  of  said  precinct  in  which  he  offers  his  vote,  for 
at  least  one  year  immediately  preceding  said  election,  that  they  know  such  person  to 
be  an  inhabitant  and  qualified  voter  of  said  precinct;  and  upon  filing  said  affidavit 
and  making  the  proof  herein  required,  the  said  person  shall  be  entitled  to  vote. 
And  any  person  offering  to  vote  at  any  election  may  be  challenged,  and  the  same 
oaths  shall  be  put  as  are  prescribed  by  law.  It  is  hereby  made  the  duty  of  the  city 
clerk  of  any  such  city,  on  request,  to  take  and  certify  the  affidavits  herein  required, 
without  fee  or  reward,  and  on  the  day  of  any  election  in  any  such  city,  the  said 
clerk  shall  be  in  his  office  and  keep  the  same  open  from  8  o^clock  a.  m.  until  7 
o'clock  p.  H.,  on  said  day,  for  the  purpose  of  taking  said  affidavits  as  herein  pro- 
25 
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vided.  In  case  of  the  absence,  on  account  of  sickness  or  other  cause,  of  the  city 
clerk,  the  mayor  of  any  such  city  shall  designate  some  person,  authorized  to  admin- 
ister oaths,  to  take  and  certify  said  affidavits,  at  the  office  of  the  city  clerk  only, 
said  person  so  designated  by  the  mayor  shall  receive  as  compensation  for  each  day's 
service  the  sum  of  five  ($6)  dollars,  which  shall  be  allowed  by  the  city  council  on  the 
certificate  of  said  mayor.  The  chairman  of  judges  in  each  election  precinct,  shall, 
if  present,  and  if  absent,  then  one  of  the  other  Judges,  shall  upon  any  person  offer- 
ing to  voiie,  announce,  in  a  loud,  clear,  and  distinct  nuwtter,  the  name  of  suoh  per* 
son,  and  before  any  ballots  shall  be  deposited  in  any  of  the  ballot-boxes,  at  least  two 
of  said  judges  shall  examine  at  least  two  of  said  r^istry  lists,  and  if  the  name  of 
said  voter  shall  be  found  on  at  least  two  of  said  registry  lists,  as  a  qualified  voter, 
then  said  judges  shall  receive  and  deposit  the  ballot  m  the  proper  ballot-box,  and  at 
least  two  of  said  judges  shall  write  in  the  appropriate  poiumn  in  said  registers,  the 
word  "Voted,''  and  opposite  to  the  name  and  residence  of  sach  person,  th^  word 
'^  Yes."  And  no  ballot  shall  be  received  by  either  of  said  judges,  and  deposited  in 
any  of  the  ballot-boxes  at  any  election,  unless  the  name  of  the^  person  offering  to 
vote  shall  be  fbund  on  at  least  two  of  the  said  registers,  or  such  person  shall  file 
with  said  judges  the  affidavit  herein  required,  and  shall  also  furnish  to  said  judges 
the  proof  as  in  this  section  required.  It  shall  be  the  duty  of  each  of  said  judges  to 
enter  on  the  register  in  his  possession,  in  a  suitable  and  separate  part  thereof,  the 
name  and  residence  of  each  person  voting  whose  name  does  not  appear  on  at  least 
two  of  said  registers.  It  shall  further  be  the  duty  of  each  of  said  judges,  imme- 
diately on  the  close  of  the  polls  on  the  day  of  election,  to  compare  the  said  registers 
as  kept  by  them,  as  herein  provided,  and  attach  to  them  a  ^certificate  in  writing  that 
the  same  are  correctly  checked,  and  within  twenty-four  hours  after  the  completion 
of  the  canvass  of  the  votes  cast  in  the  election  precinct  in  which  they  served,  to 
leave  all  of  said  registers  at  the  office  of  the  city  elerk,  whose  duty  it  shall  be  to 
file  and  preserve  the  same,  and  in  no  election  precinct  in  any  such  city  shall  any 
judge,  who  has  custody  or  charge  of  either  or  any  of  said  registers  in  this  act  pro- 
ved fi)^,<ever  permit  said  renter  to  leave  his  possession  from  the  time  of  receiv- 
ing custody  of  the  same  until  he  shall  file  the  same  as  herein  provided. 

1721..  Any  person  who  is  a  qualified  voter  in  any  such  city  may,  upon  the 
date  of  any  registration  or  revision  of  r^istration,  challenge  and  contest  the 
right  of  any  person  to  be  registered  in  any  election  precinct,  or  may  require  the 
name  of  any  registered  person  to  be  marked  for  challenge,  and  on  any  such  day  or 
days  shall  be  entitled  to  be  heard  by  the  supervisors  of  r^istration  in  any  election 
precinct  in  relation  to  the  correctness  of  or  additions  to  any  of  said  registers. 

1722.  Hereafter  the  mayor  and  council  of  any  city  governed  by  the  provisions 
of  this  act,  shall  designate  and  appoint  the  place  of  registry  in  each  election 
precinct  in  said  city,  and  shall  hire  all  such  places  as  may  be  necessary  and  cause 
the  same  to  be  fitted  up,  warmed,  lighted,  and  cleaned,  and  the  work  of  registration 
shall  be  carried  on  at  the  places  so  designated.  But  in  each  election  precinct  such 
place  shall  be  in  a  public,  orderly,  and  convenient  portion  of  the  precinct,  and  no 
building  or  part  of  building  shall  be  designated  or  used  as  a  place  of  registration, 
or  revision  of  registration,  in  which,  or  in  any  part  of  which,  intoxicating  liquors 
of  any  kind  are  sold  or  have  been  sold  within  ten  days  next  preceding  the  time  of 
using  the  same,  and  no  place  shall  be  designated  or  used  for  any  such  purpose  with- 
out the  same  shall  be  well  lighted  with  gas,  unless  there  shall  be  no  such  place  in 
the  precinct  attainable  which  is  so  lighted, 

1723.  At  each  place  of  registration,  or  revision  of  registration  in  any  such 
city,  each  political  party  shall  have  the  right  to  designate  place  and  keep  a  chal- 
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longer,  who  shall  be  assigned  such  positioD  as  will  enable  him  to  see  each  person 
as  he  osiers  to  roister,  and  who  shall  be  protected  in  the  discharge  of  his  duties  by 
the  supervisors  and  the  police.  Each  political  party  raay  remove  any  challenger 
appointed  by  it,  and  any  vacancies  which  from  any  cause  arise,  shall  be  filled  by 
the  same  party,  power,  and  authority  that  conferred  the  original  appointment 

1724.  No  person  who  is  registered  in  one  election  precinct,  in  any  such 
city,  shall  register  in  any  other  precinct  while  any  prior  registration  remains  un- 
erased, or  in  any  other  manner  than  is  in  this  act  provided;  but  if  in  the  event  of 
the  revision  of  any  registration  in  such  city,  any  person  shall  present  himself  for  the 
purpose  of  being  roistered  as  a  voter,  and  it  shall  appear  that  the  name  of  said 
person  is  borne  upon  the  registers  of  any  election  precinct  other  than  that  in  which 
he  shall  at  the  time  of  such  revision  make  application  for  registration,  and  that 
since  the  day  of  the  preceding  election  or  registration  he  has  removed  from  the  pre- 
cinct in  which  he  was  then  registered  to  the  precinct  in  which  he  shall  at  the  time 
of  any  such  revision  apply  for  registration,  and  it  shall  also  appear  that  there  is  no 
meeting  of  the  board  of  supervisors  in  the  precinct  in  which  his  name  shall  be  borne 
upon  the  register,  then,  and  in  such  event,  the  oath  of  removal  may  be  made  be- 
fore any  member  of  the  board  of  supervisors  in  any  precinct  to  which  he  shall  have 
removed,  and  the  person  so  appearing  at  any  such  revision  shall  be  entitled  to  all 
the  riehts  and  privileges  to  which  he  would  be  entitled  were  the  r^istration  a 
general  registration,  and  the  said  person  making  an  original  application  for  regis- 
tration. 

1725.  For  all  powers,  authority,  and  duties,  in  this  act  prescribed  for  or  con- 
ferred upon,  and  all  actions  required  of  supervisors  of  registration,  or  a  board  of 
SnperyisorSy  save  where  such  authority  is  spt^ifically  allowed  to  each  of  said  su- 
pervisors,  the  concurrence  or  assent  of  a  majority  of  all  the  supervisors  of  regis- 
tration in  any  election  precinct  must  in  all  cases  be  obtained. 

1726.  The  several  officers  of  supervisors  of  registration,  in  this  act  named 
Mid  created,  are  and  shall  be,  in  all  courts  and  proceedings,  deemed  and  held  re- 
spectively to  be  election  precinct  officers,  and  it  shall  be  the  duty  of  said  super- 
visors  of  registration  respectively,  or  a  majority  of  the  said  supervisors,  to  be  in 
constant  attendance  during  the  hours  and  time  fixed  for  the  discharge  of  their  sev- 
eral duties. 

1727.  All  data,  statistics,  and  all  registers,  poll  books,  and  records  of  every 
kind  and  nature,  which,  under  this  act,  or  under  any  laws  of  this  state,  or  which,  in 
compliance  with  any  ordinance,  resolution,  order,  or  direction  of  the  mayor  and 
council  of  any  of  said  cities,  are  or  may  be  required  to  be  made,  ascertained,  or  kept 
by,  or  returned  to,  or  filed  with  the  city  clerk,  shall,  at  all  times  during  office  hpura, 
be  open  to  inspection,  examination,  comparison,  and  copying  by  any  voter  of 
said  city,  free  from  any  charge. 

1728.  If  at  any  time  a  special  election  shall  be  held  in  any  city  governed 
by  the  provisions  of  this  act,  or  in  any  portion  of  any  such  city,  the  same  revision 
of  r^istration  shall  be  had  and  made  for  any  such  special  election,  and  in  the  same 
manner  as  if  the  said  election  was  a  municipal  election,  for  and  throughout  said 
city,  and  each  and  every  of  the  provisions  of  this  act,  not  inconsistent  with  the  terms 
of  this  section,  shall  apply  with  as  full  force  and  effect  to  any  such  revision  of 
r^stration  therefor  as  if  the  same  was  for  a  municipal  election  in,  for,  and  through- 
out said  city. 

1729.'  In  each  election  precinct  in  said  cities,  it  shall  be  the  duty  of  the 
judges  of  election  in  each  election  precinct,  immediately  after  the  close  of  the 
polls  on  the  day  of  any  election,  before  proceeding  with  the  canvass  of  the  bal- 
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lots  in  any  box,  and  while  the  clerks  of  election  are  canvassing  their  books,  to  write 
in  ink  opposite  to  and  against  the  name  of  each  person  entered  in  said  registers, 
who  is  not  shown  by  said  registers  to  have  voted,  and  in  the  column  headed 
"vote/'  the  word  "no/'  so  that  tlie  said  column  may  be  wholly  filled  up,  and  the 
said  judges  shall  then  compare  said  roisters,  and  make  them  agree  and  ascertain 
the  number  of  persons  who  by  them  are  shown  to  have  voted  at  that  polling  place 
that  day ;  and  when  they  have  made  comparisons  and  ascertained  such  fact,  tlie 
chairman  of  the  board  of  judges,  or  in  his  absence,  one  of  the  other  judges,  shall 
announce  the  same  in  a  loud  voice. 

1730.  The  term  "precinct/'  as  used  in  this  act,  shall  be  construed  to  mean 
and  include  any  precinct,  ward,  or  other  division  of  territory  in  any  city  governed 
by  this  act,  created,  designated,  and  made  by  ordinance,  for  election  purposes. 

1731.  If  at  any  r^istration  of  voters,  or  at  any  meeting  of  supervisors  of 
r^istration  held  for  such  purposes,  or  for  a  revision  thereof  as  provided  in  this  act, 
any  person  shall  falsely  personate  an  elector  or  other  person,  and  teg^ister,  or 
attempt  or  offer  to  register  in  the  name  of  such  elector  or  other  person;  or  if  any 
person  shall  knowingly  or  fraudulently  roister,  or  offer,  or  attempt,  or  make  appli- 
cation to  register,  in  or  under  the  name  of  any  other  person,  or  in  or  under  any 
false,  assumed,  or  fictitious  name,  or  in  or  under  any  name  not  his  own ;  or  shall 
knowingly  or  fraudulently  register  in  two  election  districts;  or,  having  registered  in 
one  district,  shall  fraudulently  attempt,  or  offer  to  register  at  any  election  district 
not  having  a  lawful  right  to  register  therein ;  or  shall  knowingly  or  willfully  do  any 
unlawful  act  to  secure  registration  for  himself  or  any  other  person ;  or  shall  know- 
ingly, willfully,  or  fraudulently,  by  false  personation,  or  otherwise,  or  by  any 
unlawful  means,  cause  or  procure,  or  attempt  to  cause  or  procure,  the  name  of  any 
qualified  voter  in  any  election  precinct  to  be  erased,  or  stricken  from  any  register  of 
the  voters  of  such  precinct,  made  in  pursuance  of  this  act,  or  otherwise  than  in 
this  act  provided ;  or  by  force,  threat,  menace,  intimidation,  bribery,  reward,  or  offer 
or  promise  thereof,  or  other  unlawful  means,  prevent,  hinder,  or  delay  any  persoD 
having  a  lawful  right  to  register,  or  to  be  roistered,  from  duly  exercisitig'  audi  • 
right;  or  who  shall  knowingly,  willfully,  or  fraudulently  compel  or  induce,  or 
attempt,  or  offer  to  compel  or  induce,  by  such  means,  or  any  unlawful  means,  any 
supervisor  of  registration,  or  other  oflScer  of  registration,  to  register  any  person  not 
lawfully  entitled  to  registration  in  such  precinct,  or  to  register  any  false,  assumed, 
or  fictitious  name,  or  any  name  of  any  person,  except  as  provided  in  this  act;  or 
shall  knowingly,  or  willfully,  or  fraudulently  interfere  with,  hinder,  or  delay  any 
supervisor  of  registration,  or  other  officer  of  registration,  in  the  discharge  of  his 
duties,  or  counsel,  advise,  or  induce,  or  attempt  to  induce  any  such  supervisor,  or 
other  officer  to  refuse,  or  neglect  to  comply  with,  or  to  perform  his  duties,  or  to 
violate  any  law  prescribing  or  regulating  the  same,  or  shall  aid,  counsel,  procure,  or 
advise  any  voter,  person,  supervisor,  or  other  officer  of  registration,  to  do  any  act 
forbidden  by  this  act,  or  in  this  act  constituted  an  offense,  or  to  omit  to  do  any  act 
by  law  directed  to  be  done,  every  such  person  shall,  upon  conviction  thereof,  be 
adjudged  guilty  of  a  felony,  and  shall  be  punished  by  imprisonment  in  a  state 
prison  not  less  than  one  nor  more  than  five  years. 

1732.  If  any  supervisor  of  registration,  or  revision  of  registration,  shall  be 
guilty  of  any  willful  neglect  of  his  duty,  under  this  act,  or  of  any  corrupt  or 
fraudulent  conduct  or  practice  in  the  execution  of  the  same,  he  shall,  on  conviction 
thereof,  be  adjudged  guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be 
punished  by  imprisonment  in  the  county  jail  for  not  less  than  ten  days  nor  more 
than  sixty  days,  or  by  fine  of  not  less  than  one  hundred  ($100)  dollars  nor  more 
than  two  hundred  ($200)  dollars,  or  both. 

Digitized  byCjOOQlC 


Ch.  15.  REGISTRATION,  389 

1733.  Every  supervisor  of  registration,  clerk,  or  other  officer,  having  the 
custody  of  any  records,  registers,  or  copy  thereof,  oaths,  certificates,  or  any  paper, 
document  or  evidence  of  any  description  in  this  act  directed  to  be  made,  filed,  or 
preserved,  who  is  guilty  of  stealing,  willfully  destroying,  mutilating,  defacing, 
falsifying,  or  fraudulently  removing  or  secreting  the  whole  or  any  part  thereof,  or 
who  shall  fraudulently  make  an  entry,  erasure,  or  alteration  therein,  except  as 
allowed  and  directed  by  the  provisions  of  this  act,  or  who  permits  any  other  person 
so  to  do^  shall,  upon  the  conviction  thereof,  be  adjudged  guilty  of  a  misdemeanor 
and  shall,  be  punished  for  each  and  every  such  offense  by  imprisonment  in  the 
county  jail  iTor  not  less  than  ten  days  nor  more  than  sixty  days,  and  shall,  in  ad« 
dition  thereto,  forfeit  his  office. 

*  1734.  Every  person  not  an  officer,  such  as  is  mentioned  in  the  last  preoed-> 
ing  section,  who  is  guilty  of  any  of  the  acts  specified  in  the  preceding  section,  or 
who  advises,  procures,  or  abets  the  commission  of  the  same,  or  any  of  them,  shall, 
upon  conviction  thereof,  be  adjudged  guilty  of  a  misdemeanor,  and  for  each  and 
every  such  offense  shall,  on  conviction  thereof,  be  punished  by  imprisonment  in  the 
county  jail  for  not  less  than  ten  days  nor  more  than  sixty,  or  by  fine  of  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars,  or  both. 

1735.  Any  person  who  shall  be  convicted  of  willful  or  corrupt  false  swear- 
ing or  affirming  in  taking  an  oath  or  affirmation  prescribed  by,  or  upon  any  exam- 
ination provided  for  in  this  act,  or  upon  being  challenged  as  unqualified  upon 
offering  to  register,  shall  be  adjudged  guilty  of  willful  and  corrupt  perjury,  and  shall, 
upon  conviction  thereof,  be  punished  by  imprisonment  in  the  penitentiary,  not  leas 
than  one  year,  nor  more  than  ten  years. 

1736.  Every  person  who  shall  willfully  and  corruptly  instigate,  advise,  induce, 
or  procure  any  person  to  swear  or  affirm  falsely,  as  aforesaid,  or  attempt  or  offer  so 
toao,  shall  be  adjudged  guilty  of  subornation  of  Jjerjury,  and  shall,  upon  con- 
victioD  thereof,  suffer  the  punishment  directed  by  law  in  cases  of  willful  and  corrupt 
perjury. 

1 737.  If  at  any  general  registration  of  voters,  or  revision  thereof,  any  person 
shall  cause  any  breach  of  the  peace,  or  use  any  disorderly  violence,  or  threats  of 
yiolence,  whereby  any  such  registration  or  revision  shall  be  impeded  or  hindered, 
or  whereby  the  lawful  proceedings  of  any  supervisor  of  registration  or  challenger 
are  interfered  with,  every  such  person  shall,  upon  conviction  thereof,  be  adjudged  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  less  than  ten  days  nor  more  than  six  months,  or  by  a  fine  of 
not  less  than  fifty  ($50)  dollars  nor  more  than  five  hundred  ($500)  dollars,  or  both, 

1738.  If  any  person  shall  knowingly  or  willfully  obstruct,  hinder,  assault,  or 
by  bribery,  solicitation,  or  otherwise  interfere  with  any  supervisor  of  registration, 
or  other  person  designated,  as  provided  in  this  act,  to  be  present  at  any  registration, 
in  the  performance  of  any  duty  required  of  him,  or  which  he  may  by  law  be  author- 
ized and  permitted  to  perform ;  or  if  any  person,  by  any*of  the  means  before  men- 
tioned, or  otherwise  unlawfully,  shall  on  the  day  of  registration,  or  revision  of  regis- 
tion,  hinder  or  prevent  any  supervisor  of  registration,  or  any  person  designated  as 
provided  in  this  act  to  be  present  at  such  registration,  in  his  free  attendance  and  pres- 
ence at  the  place  of  registration  in  and  for  which  he  is  appointed  or  designated  to 
serve,  or  in  his  full  and  free  access  and  egress  to  and  from  any  such  place  of  registra- 
tion or  revision  of  registration,  or  to  and  from  any  room  in  which  any  such  registration 
or  revision  of  registration  may  be  had,  or  shall  unlawfully  molest,  interfere  with,  re- 
move, or  eject  from  any  such  place  of  registration  or  revision  of  registration  any 
such  supervisor  of  registration  or  person  designated,  as  provided  in  this  act,  or 
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shall  unlawfully  threaten  or  attempt  or  offer  so  to  do,  every  such  j>ei'son  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  puniished  by  impris- 
onment in  a  county  jail  for  not  less  than  thirty  days  nor  more  than  six  months,. or 
shall  be  fined  not  less  than  two  hundred  ($200)  dollars  nor  more  than  one  thousand 
($1,000)  dollars,  or  both,  and  shall  stand  committed  until  the  fine  and  costs  are  paid. 

1739.  Any  supervisor  of  registration  who  shall  willfully  neglect,  or  when 
called  upon  shall  willfully  decline  to  exercise  the  powers  conferred  on  him  in  this 
act  shall  be  deemed  ffuilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  by  imprisonment  in  the  county  jail  for  not  less  than  thirty  days  nor 
more  than  six  months,  or  by  a  fine  of  not  less  than  two  hundred  and  fifty  ($250) 
dollars,  nor  more  than  one  thousand  ($1,000)  dollars,  or  by  both  fine  and  imprison- 
ment. 

1740.  If  in  any  election  precinct  at  any  general  registration  of  voters,  or  re- 
vision thereof,  in  any  city  governed  by  the  provisions  of  this  act,  any  supervisor 
of  registration  shall  knowingly  or  willfully  admit  any  person  to  registration,  or 
make  any  entry  upon  any  register  of  voters,  or  shall  consent  thereto,  unless  A  ma- 
jority of  all  supervisors  of  registration  in  said  election  precinct  are  pr^ent  and  con- 
cur, he  shall,  upon  conviction  thereof,  be  adjudged  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  imprisonment  in  the  county  jail  not  less  than  thirty  nor  more 
than  sixty  days,  or  be  fined  not  less  than  one  hundred  ($100)  dollars  nor  more  than 
one  thousand  ($1,000)  dollars,  or  by  both  such  fine  and  imprisonment.  And  if  any 
supervisor  of  registration  in  any  election  district  shall,  without  urgent  necessity, 
absent  himself  from  the  place  of  registration  in  said  precinct  upon  any  day  of 
registration,  whereby  less  than  a  majority  of  all  the  supervisors  in  such  election 
precinct  shall  be  present  during  the  hours  of  registration  or  revision  of  registration, 
he  shall,  upon  conviction  thereof,  be  adjudged  guilty  of  a  misdemeanor  and  shall 
be  punished  by  imprisonment  in  a  county  jail  not  less  than  thirty  days  nor  more 
than  six  months,  or  shall  be  fined  not  less  than  one  hundred  ($100)  dollars  nor 
more  than  one  thousand  ($1,000)  dollara,  or  both. 

1741.  It  is  hereby  made  the  special  duty  of  the  county  attorney  of  any 
county  in  this  state  to  immediately  prosecute  all  complaints  which  may  be  made  of 
violations  of  any  of  the  provisions  of  this  act  to  final  juogment;  and  the  court 
before  which  any  conviction  for  such  violation  shall  be  had  shall  not  in  any  case 
suspend  sentence  or  judgment  for  more  than  twenty  days;  but  no  indictment  or 
information  for  such  violation  shall  be  brought  to  trial  unless  the  complainant,  if 
any,  if  he  shall  be  found,  shall  have  at  least  two  days'  notice,  in  writing,  from  the 
said  county  attorney,  of  the  day  when  he  intends  (o  try  the  same. 

1742.  Whoever  during  the  sitting  of  any  board  of  supervisors  of  registration 
in  any  election  precinct  in  any  city  governed  by  the  provisions  of  this  act,  whether 
held  for  the  purpose  of  registration,  or  revision  of  registration,  shall  bring,  take, 
order,  or  send  into,  or  shall  cause  to  be  taken,  brought,  ordered,  or  sent  into,  or  shall 
attempt  to  bring,  take,  oi'send  into  any  place  of  registration,  or  revision  of  regis- 
tration, any  intoxicating  liquors  whatever,  or  shall  at  any  such  time  or  place  drink 
or  partake  of  any  such  liquor  shall  be  deemed  and  held  guilty  of  a  misdemeanor, 
and  shall,  on  conviction  thereof,  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  thirty  days  nor  more  than  six  months,  or  by  a  fine  of  not  less  than 
one  hundred  ($100)  dollare  nor  more  than  five  hundred  ($500)  dollars,  or  both,  and 
shall  stand  committed  until  the  fine  and  costs  are  paid. 

1743.  Irregularities  or  defects  in  the  mode  of  noticing,  convening,  holding 
or  conducting  any  registration,  or  revision  of  registration,  authorized  by  law.,  shall 
constitute  no  defense  to  a  prosecution  for  the  violation  of  the  provisions  of  this  act. 
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1744.  The  boundaries  of  all  election  precincts  and  the  location  of  all  places  ' 
of  registration,  or  revision  of  registration^  shall  be  publicly  advertised  in  at 
least  one  newspaper  published  and  of  general  circulation  in  said  city  in  the  last  issue 
of  the  paper  selected  preceding  the  first  day  of  any  general  registration,  or  revision 
of  registration,  and  one  notice  in  the  last  issue  of  the  paper  so  selected  prior  to  each 
day  of  registration,  or  revision  of  registration,  and  on  such  day  or  days  only.  All  . 
advertising  provided  for  in  this  section  shall  be  done  in  one  newspaper  only  pub- 
lished in  the  city,  to  be  designated  by  the  city  council;  and  all  matters  advertised 
shall  be  prepared  and  furnished  the  journals  in  which  it  is  to  be  inserted  free  from 
unnecessary  verbiageor  repetition;  Provided,  The  boundaries  of  all  election  precincts, 
and  the  location  of  all  places  of  registration,  or  revision  of  registration,  shall  be 
publicly  advertised  in  at  least  two  newspapers  published  and  of  general  circnln- 
tion  in  said  city,  in  the  last  issue  of  each  of  the  papers  selected  preying  the  first  , 
day  of  any  general  registration,  or  revision  of  r^istration,  and  one  notice  in  the 
laat  issue  of  each  of  the  papers  so  selected  prior  to  each  day  of  registration,  or  revis- 
ion of  registration,  and  on  such  days  only, 

1745.  The  l^al  compensation  of  all  supervisors  of  registration,  the  costs  and 
expenses  of  all  necessary  notices,  posters,  maps,  advertisements,  registers  and  books, 
blanks  and  stationery,  the  rent  and  cost  of  fitting  up,  warming,  lighting,  cl^tiin^, 
and  safe  keeping  of  all  places  of  r^stration,  or  revision  of  registration,  and  of  all 
supplies  of  all  kinds  and  nature  for  all  registration  in  such  city  shall  be  a  charge, 
and  shall,  upon  proper  certificates  and  vouchers,  be  paid  out  of  the  general  fund  of 
suoh  city,  in  the  same  manner  as  by  law  provided  for  the  payment  of  other  city 
expenses  out  of  such  fund. 

Sees.  1746  to  1776.  ''An  act  to  promote  the  independence  of  voters  at  public  elections,  to  en- 
force the  secrecy  of  the  ballot,  and  to  provide  for  the  printing  and  distribution  of  ballots  at  pablic 
expense."    1891,  p.  238,    In  force  March  4. 

1746.  All  ballots  cast  in  elections  for  public  officers  within  this  state  shall  be 
printed  and  distributed  at  public  expense  as  hereinafter  provided.  The  printing 
of  ballots  and  cards  of  instruction  for  the  electors  in  each  county,  and  the  aelivery 
of  the  same  to  the  election  officers  as  hereinafter  provided,  shall  be  a  county  charge, 
the  payment  of  which  shall  be  provided  for  in  the  same  manner  as  the  payment  of 
other  county  expenses ;  but  the  expense  of  printing  and  delivering  the  ballots  and 
cards  of  instruction  to  be  used  in  municipal  elections  shall  be  a  charge  upon  the 
city  or  village  in  which  such  municipal  election  shall  be  held. 

1747.  Nomination  of  Candidates. — Any  convention,  or  primary  meeting^ 
as  hereinafter  defined,  held  for  the  purpose  of  making  nominations  to  public  office, 
and  also  voters  to  the  number  hereinafter  specified,  may  nominate  candidates  for 
public  ofllce  to  be  filled  by  election  within  the  state.  A  convention  or  primary 
meeting  within  the  meaning  of  this  act  is  an  organized  assemblage  of  voters  or 
delegates  representing  a  political  party  which,  at  the  last  election  before  the 
holding  of  such  convention  or  primary  meeting,  polled  at  least  one  per  centum  of 
the  entire  vote  cast  in  the  state,  county,  or  other  division  or  district  for  which  the 
nomination  is  made.  A  committee  appointed  by  any  such  convention  or  primary 
meeting  may  also  make  nominations  to  public  office,  when  authorized  to  do  so  by 
resolution  duly  passed  by  the  convention  or  meeting  at  which  such  committee  was 
appointed. 

1748.  All  nominations  made  by  such  convention,  committee,  or  primary 
meeting  shall  be  certified  as  follows:  the  certificate  of  nomination,  which  shall 
be  in  writing,  shall  contain  t;he  name  of  the  office  for  which  each  person  is  nomi- 
nated, the  name  and  residence  of  each  person,  and,  if  in  a  city,  the  street,  number 
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of  residence,  and  of  place  of  business^  if  any,  and  shall  designate,  in  not  more  than  five 
words,  the  party  or  principle  which  such  convention,  committee^  ot  primary  meeting 
represents.  It  shall  be  signed  by  the  presiding  officer  and  secretary  of  such  con- 
vention, committee,  or  primary  meeting,  who  shall  add  to  their  signatures  their  re- 
spective places  of  residence,  and  make  oath  before  an  officer,  qualified  to  administer 
the  same,  that  the  affiants  were  such  officers  of  such  convention,  committee,  or  pri- 
mary meeting,  and  that  said  certificates  and  the  statements  therein  contained  are 
true  to  the  bast  of  their  knowledge  and  belief.  A  certificate  that  such  oath  has 
been  administered  shall  be  made  and  signed  by  the  officer  before  whom  the  same  was 
taken,  and  attached  to  such  certificate  of  nomination.  When  the  nomination  is 
made  by  a  committee,  the  certificate  of  nomination  shall  also  contain  a  copy  of 
the  resolution  passed  at  the  convention  or  primary  meeting  which  authorized  the 
committee  to  make  such  nomination. 

1749.  Certificates  of  nomination  of  candidates  for  offices  to  be  filled  by  the 
voters  of  the  entire  state,  or  any  division  or  district  greater  than  a  county,  includ- 
ing candidates  for  congress,  shall  be  filed  with  the  secretary  of  state,  except  as  in 
this  section  otherwise  provided.    Certificates  of  nomination  for  all  county,  township, 

"^d^  precinct  offices,  including  members  of  both  branches  of  the  legislature,  shall  be 
filed  with  the  county  clerk  of  the  respective  counties  wherein  the  officers  are  to  be 
elected,  and  in  case  the  legistative  district  from  which  such  candidate  is  to  be  elected 
embraces  more  than  one  county,  then,  and  in  that  case,  the  certificates  shall  be  filed 
with  the  county  clerk  of  each  county  included  in  such  district  Certificates  of 
nomination  for  judges  of  the  district  court  shall  be  filed  with  the  county  clerk  of  each 
county  embraced  in  such  judicial  district.  Certificates  of  nomination  for  municipal 
officers  shall  be  filed  with  the  clerks  of  the  respective  municipal  corporations 
wherein  the  officers  are  to  be  elected. 

1750.  Candidates  for  public  office  may  be  nominated  otherwise  than  by 
convention,  committee,  or  primarv  meeting,  in  the  manner  following :  A  certifi- 
cate of  nomination,  containing  the  name  of  a  candidate  for  the  office  to  be  filled, 
with  such  information  as  is  required  to-be  given  in  certificates  provided  for  in  section 
three  (3)  of  this  act  [1748],  shall  be  signed  by  electors  residing  within  the  district 
or  political  division  in  and  for  which  the  officer  or  officers  are  to  be  elected,  in  the 
following  numbers :  The  number  of  signatures  shall  not  be  less  than  five  hundred 
(600)  when  the  nomination  is  for  an  office  to  be  filled  by  the  electors  of  the  entire 
state,  and  need  not  exceed  fifty  (50)  when  the  election  is  for  an  office  to  be  filled  by 
the  electors  of  a  city,  county,  district,  or  other  division  less  than  the  state,  and  need 
not  exceed  twenty  (20)  when  the  nomination  is  for  an  office  to  be  filled  by  the  elect- 
ors of  a  township,  precinct,  or  ward ;  Provided^  That  the  number  of  signatures 
need  not  in  any  instance  exceed  one-fourth  (^)  of  the  total  number  of  voters  when 
the  nomination  is  for  an  office  to  be  filled  by  the  electors  of  a  county,  township, 
precinct,  village,  or  ward,  and  that  the  said  signatures  need  not  all  be  appeqded  to 
one  paper.  Each  elector  signing  a  certificate  shall  add  to  his  signature  his  place  of 
residence,  his  business,  and  his  business  address.  Such  certificate  ma^  be  filed  as 
provided  for  in  section  four  (4)  of  this  act,  in  the  same  manner  and  with  the  same 
effect  as  a  certificate  of  nomination  made  by  a  party  convention,  committee,  or 
primary  meeting.  Women  qualified  to  vote  for  any  public  officer  may  sign  nomi- 
nation papers  for  candidates  for  such  office. 

1751.  No  certificate  of  nomination  shall  contain  the  names  of  more  can- 
didates for  any  office  than  there  are  persons  to  be  elected  to  such  office.  No  person 
shall  sign  more  than  one  certificate  of  nomination  for  any  office. 

1752.  The  secretary  of  state  shall  cause  to  be  preserved  in  his  office  for  the 
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period  of  two  (2)  years  all  certificates  of  nomiDatioD  filed  therein  under  the  pro- 
visions of  this  act;  and  each  county  and  municipal  clerk  shall  cause  to  be  preserved 
in  his  oflBce  for  the  period  of  two  (2)  years  all  certificates  of  nomination  filed 
therein  under  the  provisions  of  this  act.  All  such  certificates  shall  be  open  to 
public  inspection. 

1763.  When  nominations  are  made  by  a  convention,  committee,  or  primary 
meeting,  as  provided  for  in  section  three  (3)  of  this  act,  the  certificates  of  nomi- 
nation to  be  filed  with  the  secretary  of  state  shall  be  filed  not  less  than  twenty-five 
(25)  days  before  the  day  fixed  by  law  for  the  election  of  the  persons  in  nomination ; 
and  the  certificates  of  nomination  herein  directed  to  be  filed  with  a  county  clerk 
shall  be  filed  not  less  than  twenty  (20)  days  before  election,  and  the  certificates  of 
nomination  herein  directed  to  be  filed  with  a  municipal  clerk  shall  be  filed  not  1&<» 
than  fifteen  (15)  days  before  election.  Certificates  of  nomination  otherwise  than  by 
a  convention,  committee,  or  primary  meeting,  made  according  to  the  provisions  of 
section  five  (5)  of  this  act  [1760^,  shall,  when  required  to  be  filed  with  the  secretary 
of  state,  be  fil^  not  less  than  fifteen  (15)  days  before  election ;  and  when  required  to 
be  filed  with  the  county  clerk,  shall  be  filed  not  less  than  twelve  (12)  days  before 
election ;  and  when  required  to  be  filed  with  a  municipal  clerk,  shall  be  filed;  not 
less  than  ten  QO)  days  before  election. 

1754.  The  secretary  of  state  shall,  immediately  upon  the  expiration  of  the 
time  within  which  certificates  of  nomination  may  be  filed  with  him,  certify  to  the 
county  clerk  of  each  county,  within  which  any  of  the  voters  may  by  law  vote  for 
a  candidate  or  candidates  named  in  the  certificate,  the  name  and  description  of  each 
of  such  candidates,  together  with  the  other  details  mentioned  in  the  certificate  of 
nomination  so  filed  with  the  secretary  of  state,  and  also  any  proposed  constitutional 
amendment,  or  other  question  to  be  submitted  to  the  people  of  the  state  for  popular 
vote, 

1755.  Whenever  any  person  nominated  for  public  office,  as  in  this  act  provided, 
shall,  at  least  twelve  (12)  days  before  the  day  of  election,  if  be  shall  have  been  nom- 
inated as  provided  in  section  three  (3)  of  this  act,  or  at  least  ten  (10)  days  before  the 
day  of  election  if  he  shall  have  been  nominated  as  provided  in  section  five  (5)  of  this 
aot  [1750],  notify  the  officer  with  whom  the  original  certificate  of  his  nomination 
was  filed,  in  a  writing  signed  by  him  and  duly  acknowledged,  that  he  declines  such 
nomination,  the  same  shall  be  void,  and  his  name  shall  not  be  printed  upon  the  bal- 
lots. The  officer  to  whom  such  notification  is  given  shall  forthwith  inform,  by  mail 
or  otherwise,  one  or  more  persons  whose  names  are  attached  to  the  originsd  certifi- 
cates of  nomination  that  such  nomination  has  been  declined, 

1756.  All  certificates  of  nomination  which  are  in  apparent  conformity  with 
the  provisions  of  this  act  shall  be  deemed  to  be  valid,  unless .  objection  thereto 
shall  be  duly  made  in  writing  within  three  (3)  days  after  the  filing  of  the  same.  In 
case  such  objection  is  made,  notice  thereof  shall  forthwith  be  mailed  to  all  candi- 
dates who  may  be  affected  thereby,  addressed  to  tliem  at  their  respective  places  of 
residence,  as  given  in  the  certificate  of  nomination.  The  officer  with  whom  the 
original  certificate  was  filed  shall  in  the  first  instance  pass  upon  the  validity  of  such 
objection,  and  his  decision  shall  be  final  unless  an  order  shall  be  made  in  the  matter 
by  a  county  court,  or  by  a  judge  of  the  district  court,  or  by  a  justice  of  the  supreme 
court  at  chambers,  on  or  before  the  Wednesday  preceding  the  election.  Such  order 
may  be  made  summarily  upon  application  of  any  party  interested,  and  upon  such 
notice  as  the  court  or  judge  may  require. 

1757.  Should  any  person  so  nominated  die  before  election  day,  or  decline  the 
nomination,  as  in  this  act  provided,  or  should  any  certificate  of  nomination  be  in- 
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sufficient  or  inoperative,  the  vacancy  or  vacancies  thus  occasioned  may  be  filled 
in  the  manner  required  for  original  nominations.  If  the  original  nomination  was 
made  by  a  party  convention  which  had  delegated  to  a  committee  the  power  to  fill 
vacancies,  such  committee  may,  upon  the  occurring  of  such  vacancies,  proceed  to  fill 
the  same.  The  chairman  and  secretary  of  such  committee  shall  thereupon  make 
and  file  with  the  proper  officer  a  certificate  setting  forth  the  cause  of  the  vacancy, 
the  name  of  the  person  nominated,  the  office  for  which  he  was  nominated,  the 
name  of  the  person  for  whom  the  new  nominee  is  to  be  substituted,  the  fact  that  the 
committee  was  authorized  to  fill  vacancies,  and  such  further  information  as  is  re* 
auired  to  be  given  in  an  original  certificate  of  nomination.  The  certificate  so  made 
shall  be  executed  and  sworn  to  in  the  manner  prescribed  for  the  original  certificate 
of  nomination,  and  shall,  upon  being  filed  at  least  eight  (8)  days  before  election^ 
have  the  same  force  and  efiect  as  an  original  certificate  of  nomination.  When  such 
certificate  shall  be  filed  with  the  secretary  of  state,  he  shall,  in  certifying  the  nomi-> 
nations  to  the  various  county  clerks,  insert  the  name  of  the  person  who  has  thus 
been  nominated  to  fill  a  vacancy  in  place  of  that  of  the  original  nominee;  and  in 
the  event  that  he  has  already  sent  forward  his  certificate,  he  shall  forthwith  certify 
to  the  clerks  of  the  proper  counties  the  name  and  description  of  the  person  so  nomi- 
nated to  fill  a  vacancy,  the  office  he  is  nominated  for,  tc^ther  with  the  other 
details  mentioned  in  the  certificate  of  nomination  so  filed  with  the  secretary  of  state, 
and  the  name  of  the  person  for  whom  such  nominee  is  substituted. 

1758.  Except  as  in  this  act  otherwise  provided,  it  shall  be  the  duty  of  the 
county  clerk  of  each  county  to  provide  printed  ballots  for  every  election  for 
public  officers  in  which  electors,  or  any  of  the  electors  within  the  county,  partici- 
pate, and  to  cause  to  be  printed  in  the  ballot  the  name  of  every  candidate  whose 
name  has  been  certified  to,  or  filed  with  the  county  clerk  in  the  manner  provided 
for  in  this  act.  But  in  municipal  elections  the  city  or  village  clerk  shall  provide 
printed  ballots.  Ballots  other  than  the  official  white  ballot  printed  by  the  respect- 
ive county  or  municipal  clerks,  according  to  the  provisions  of  this  act,  shall  not  be 
cast  or  counted  in  any  election.  Nothing  in  this  act  contained  shall  prevent  any 
voter  from  writing  on  his  ballot  the  name  of  any  person  for  whom  he  desires  to 
vote,  for  any  office,  and  such  vote  shall  be  counted  the  same  as  if  printed  upon  the 
ballot  and  marked  by  the  voter,  and  any  voter  may  take  with  him  into  the  polling 
place  any  printed  on  written  memorandum  or  paper  to  assist  him  in  making  or  pre- 
paring his  ballot,  except  as  hereinafter  otherwise  provided.  Elections  for  school 
district  officers,  except  for  members  of  the  boards  of  education  in  cities,  are  ex- 
cepted from  the  provisions  of  this  act. 

1769.  All  official  ballots  prepared  under  the  provisions  of  this  act  shall  be 
white  in  color  and  of  a  good  quality  of  news  printing  paper,  and  the  names  shall  be 
printed  thereon  in  black  ink.  Every  ballot  shall  contain  the  name  of  every  candi- 
aate  whose  nomination  for  any  office  specified  in  the  ballot  has  been  certified  or.filed 
according  to  the  provisions  of  this  act,  and  no  other  names.  The  names  of  candi- 
dates for  each  office  shall  be  arranged  under  the  designation  of  the  office  in  alpha- 
betical order  according  to  surnames,  except  that  the  names  of  electors  of  president 
and  vice  president  of  the  United  States  presented  in  one  certificate  of  nominations 
shall  be  arrang:ed  in  a  separate  group.  Every  ballot  shall  also  contain  the  name  of 
the  party  or  principle  which  the  candidates  represent,  as  contained  in  the  certificates 
of  nomination.  At  the  end  of  the  list  of  candidates  for  each  office  shall  be  left  a 
blank  space  large  enough  to  contain  as  many  written  names  of  candidates  as  there 
are  offices  to  be  filled.  There  shall  be  a  margin  on  each  side  at  least  half  an  inch 
wide,  and  a  reasonable  space  between  the  names  to  be  printed  thereon,  so  that  the 
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voter  may  clearly  indicate,  in  the  way  hereinafter  provided,  the  candidate  or  candi- 
dates for  whom  he  wishes  to  cast  his  ballot.  Whenever  the  secretary  of  state  has 
duly  certified  to  the  county  clerk  any  question  to  be  submitted  to  a  vote  of  the 
people,  the  county  clerk  shall  have  printed  on  the  regular  ballots  the  question  in 
such  form  as  will  enable  the  electors  to  vote  upon  the  question  so  presented  in  the 
manner  hereinafter  provided.  The  county  clerk  shall  also  prepare  the  necessary 
ballots  whenever  any  question  is  required  by  law  to  be  submitted  to  the  vote  of  the 
electors  of  any  locality,  and  not  to  the  state  generally.  Provided,  however.  That  in  all 
questions  submitted  to  the  voters  of  a  municipal  corporation  alone,  it  shall  be  the  duty 
of  the  municipal  clerk  to  provide  the  necessary  ballots.  Sample  ballots,  printed 
upon  red  or  green  paper,  but  in  the  form  of  those  to  be  used  on  election  day,  each 
containing  the  names  of  the  candidates  and  all  questions  submitted  to  a  popular  vote 
which  are  to  be  printed  upon  the  appropriate  official  ballot,  shall  be  printed  and  in 
possession  of  the  county  or  municipal  clerk  six  days  beibre  the  day  of  election^ 
subject  to  public  inspection.  The  official  baUots  shall  be  printed  and  in  pos- 
session of  the  county  or  municipal  clerks  at  least  four  days  before  election,  and  sub- 
ject also  to  inspection  by  the  candidates  and  their  agents.  At  the  top  of  official 
*  ballots  shall  be  printed  the  words  '^officiaf  ballot,''  and  at  the  top  of  sample  ballots 
shall  be  printed  the  words  "sample  ballot.''  Any  elector  of  any  election  precinct 
or  district,  or  municipality  may  obtain  froi!n  the  county  or  municipal  clerk  not  to 
exceed  three  sample  ballots  on  or  before  the  day  of  election.  No  person  other  than 
the  county  or  municipal  clerk  shall  printer  cause  to  be  printed  any  ballot  or  ballots 
marked  "official  ballot,"  nor  shall  any  person  except  said  clerk  print  or  cause  to  be 
printed  any  ballot  or  ballots  upon  white  paper. 

1760.  The  county  or  municipal  clerk,  charged  by  this  act  with  the  duty  of 
printing  and  providing  ballots,  shall  provide  for  each  election  precinct  or  district 
in  the  county  or  municipality  two  hundred  ballots  of  each  kind  for  every  fifty  (50), 
or  fraction  of  fifty  (50),  voters  registered  at  the  last  preceding  election  in  the  dis- 
trict. If  there  is  no  registry  in  the  precinct,  district,  or  municipality,  such  ballot 
shall  be  provided  to  the  number  of  two  hundred  (200)  of  each  kind  for  every 
fifty  (50),  or  fraction  of  fifty  (50),  voters  who  voted  at  the  last  general  election  in 
the  district.  When  a  precinct  or  district  shall  be  divided  or  the  boundaries  changed 
the  clerk  must  ascertain,  as  nearly  as  possible,  the  number  of  voters  in  the  new 
district  or  districts,  and  provide  therefor  a  sufficient  number  of  ballots  in  the  above 
proportion. 

1761.  Whenever  it  shall  appear  by  affidavit  that  an  error  or  omission  has 
occurred  in  the  names  or  description  of  the  candidates  nominated  for  office,  or  in  the 
printing  of  the  sample  or  official  ballots,  the  county  judge  or  a  judge  of  the  dis- 
trict court  sitting  at  chambers  may,  upon  application  of  any  voter,  by  order  require 
the  clerk  charged  with  the  duty  in  respect  to  which  such  error  or  omission  had 
occurred,  to  correct  such  error,  or  to  show  cause  why  such  error  should  no  be 
corrected*  The  clerk  shall,  also,  upon  his  own  motion,  correct  without  delay  any 
patent  error  in  the  ballots  which  he  may  discover,  or  which  shall  be  brought  to  his 
attention,  and  which  can  be  corrected  without  interfering  with  the  timely  distribu- 
tion of  the  ballots  as  hereinafter  provided. 

1762.  Before  the  opening  of  the  polls,  the  county  clerk  of  the  county,  or  the 
manicipal  clerk  in  the  case  of  municipal  elections,  shall  cause  to  be  delivered  to  the 
judges  of  election  of  each  election  precinct  which  is  within  the  county  (or  within  the 
manicipality  in  case  of  municipal  elections)  and  in  whigh  the  election  is  to  be  held,  at 
the  polling  place  of  the  precinct,  the  proper  number  of  ballots  as  provided  for  in 
section  fifteen  of  this  act.     The  ballots  for  each  precinct  or  district  shall  be  inclosed 
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in  a  sealed  packet  marked  with  the  proper  designation  of  the  precinct  or  district^  and 
at  the  opening  of  the  polls  the  package  of  ballots  shall  be  publicly  broken  by  one  of  the 
judges  ot  election.  If  from  any  cause  the  official  ballots  prepared  by  the  county  or 
municipal  clerk^  as  herein  prescribed^  shall  not  be  ready  for  distribution  at  any 
polling  place^  or  if  the  supply  of  ballots  shall  be  exhausted  before  the  polls  are  closed^ 
unofficial  ballots,  printed  or  written,  made  as  nearly  as  possible  in  the  form  of  the 
official  ballots,  may  be  used. 

1763.  All  officers,  upon  whom  is  imposed  by  law  the  duty  of  designating  the 
polling  places,  shall  provide  in  each  polling  place  designated  by  them  a  suffi- 
cient number  of  places,  booths,  or  compartments,  which  shall  be  furnished  with 
such  supplies  and  conveniences  as  shall  enable  the  voter  conveniently  to  prepare  his 
ballot  for  voting,  and  in  which  electors  may  mark  their  ballots  screened  from  obser- 
vation, and  a  g^ard  rail  so  constructed  that  only  persons  within  such  rail  can  ap- 
proach within  twelve  feet  of  the  ballot-boxes,  or  the  places,  booths,  or  compartments 
herein  provided  for;  Provided,  haioevery  That  in  country  polling  places  where  a  suffi- 
ciefitly  large  room  cannot  he  obtained  the  guard  rail  may  be  placed  within  six  (6) 
feet^of  the  ballot-box  and  booths.  The  number  of  such  places,  booths,  or  compart- 
ments shall  not  be  less  than  one  for  every  fifty  voters  or  fraction  thereof  roistered 
in  the  district  or  precinct,  and  where  there  has  been  no  r^istration  of  voters,  the 
number  of  such  places,  booths,  or  compartments  shall  not  be  less  than  one  for 
every  fifty  electors  voting  in  the  precinct  at  the  last  general  election.  No  person 
other  than  electors  engaged  in  receiving,  preparing,  or  depositing  their  ballots,  the 
judges  and  clerks  of  election,  and  one  qualified  elector  of  the  voting  precinct  from 
each  of  the  political  parties  for  the  purpose  of  challenging  ill^al  votes,  shall  be 
permitted  to  be  within  said  rail.  The  expense  of  providing  such  places  or  oom- 
partraients  and  guard  rails  shall  be  a  public  charge,  and  shall  be  provided  for  in  the 
same  manner  as  the  other  election  expenses.  The  officers  now  charged  by  law  with 
the  division  or  alteration  of  election  districts  or  precincts,  shall,  as  far  as  neces- 
sary, alter  or  divide  the  existing  election  districts  or  precincts  in  such  manner  that 
each  election  district  or  precinct  shall  not  contain  more  than  three  hundred  voters. 

1764.  At  any  election  the  judges  of  election  shall  designate  two  of  said  judges 
whose  duty  it  shall  be  to  deliver  ballots  to  the  qualified  electors.  At  the  same 
time  and  in  the  same  manner  as  judges  of  election  are  now  elected  or  appointed, 
two  additional  judges  of  election  for  each  election  district  or  precinct  in  cities 
where  a  registration  of  voters  is  required  shall  be  elected  or  appointed.  The 
said  additional  judges  of  election  shall  be  paid  in  the  same  manner  and  at  the  same 
rate  as  judges  of  election  are  now  paid. 

1765.  [Voting — Procedure.] — When  any  duly  qualified  elector  shall  present 
himself  at  the  pplling  place  of  his  election  district  or  precinct,  for  thd  purpose  of 
voting  at  any  election  then  in  progress,  he  shall  receive  from  a  member  of  the  elec- 
tion board  a  ballot  upon  the  back  of  which  two  members  of  the  board  shall  first 
write  their  names  in  ink;  the  elector  shall  then  forthwith  proceed  alone  into  a  com- 
partment, if  one  be  then  unoccupied,  and  shall  prepare  his  ballot  by  marking  in 
the  appropriate  margin  or  place  a  cross  (X^  with  ink  opposite  the  name  of  the  can- 
didate of  his  choice  for  each  office  to  be  filled,  or  by  filling  in  with  ink  the  name  of 
the  candidate  of  his  choice  in  the  blank  space  provided  therefor,  and  marking  a 
cross  (X)  with  ink  opposite  thereto ;  and  in  case  of  a  question  submitted  to  the  vote 
of  the  people,  by  marking  in  the  appropriate  margin  or  place  a  cross  (X)  with  ink 
against  the  answer  he  desires  to  give ;  he  shall  then  fold  the  ballot  so  as  to  conceal 
the  names  and  the  marks  thereon,  and  to  expose  the  names  of  the  members  of  the 
election  board  upon  the  back  thereof,  and  shall,  without  delay,  and  without  expos- 
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ing  the  names  or  marks  upon  the  front  or  face  thereof,  and  without  first  leaving  the 
iuclosure  in  which  the  compartments  are  placed,  deliver  the  ballot  so  folded  to  the 
judge  of  election,  who  shall,  without  exposing  the  names  or  marks  upon  the  front 
or  face  thereof,  verify  the  signatures  upon  the  back  thereof^  and  deposit  the  ballot 
in  the  ballot-box  in  the  presence  of  the  elector,  and  the  elector  shall  forthwith  leave 
the  railed  inclosure.  No  elector  shall  be  allowed  to  occupy  a  voting  compartment 
already  occupied  by  another,  nor  to  remain  within  the  railed  inclosure  in  which  the 
compartments  are  situate  more  than  ten  minutes,  nor  to  occupy  a  voting  compart- 
ment for  more  than  five  minutes.  In  cities  where  the  r^istration  of  electors  now 
is,  or  hereafter  may  be,  required  by  law,  no  person  shall  receive  a  ballot  unl^  his 
name  duly  appears  upon  the  registry  list  of  the  election  district,  or  he  shall  estab- 
lish in  the  manner  provided  by  law,  his  right  to  vote;  when  such  person  receives 
a  ballot  a  check  shall  be  placed  opposite  his  name  upon  the  registry  list,  and  when 
he  votes  his  name  shall  be  again  checked  upon  such  list.  Every  elector  receiving  a 
ballot  shall  vote  before  leaving  the  polling  room,  or  if  he  does  not  wish  then  to  vote, 
he  shall,  before  leaving  the  polling  room,  return  the  ballot  so  received  to  a  member  of 
the  election  board.  No  person  receiving  a  ballot  shall,  under  any  pretext  whatever, 
take  the  same  from  the  polling  room,  and  any  person  taking  a  I^llot  from  the  poll- 
ing room  shall  forfeit  and  lose  his  right  to  vote  at  the  election,  and  shall  be  im- 
prisoned in  the  county  jail  not  less  than  thirty  (30)  days  nor  more  than  six  (6) 
months. 

1766.  Any  voter  who  shall  by  accident  or  mistake  spoil  his  ballot  may,  on 
returning  said  spoiled  ballot,  receive  another  in  place  thereof;  Provided^  He  shall 
not  receive  to  exceed  four  (4)  in  all.  The  judges  of  election  shall  cause  the  unused 
and  spoiled  ballots  to  be  made  up  in  a  sealed  packet,  and  shall  endorse  the  same 
with  the  words  *'  unused  and  spoiled  ballots,'^  with  the  proper  designation  of  the 
election  district,  and  shall  sign  such  endorsement  and  shall  return  such  packet  to 
the  clerk  of  their  respective  county  or  municipality,  with  a  statement  made  up  by 
the  members  of  the  election  board  of  the  district,  showing  the  number  of  ballots 
received  for  such  district  and  accounting  for  them  as  follows:  First — ^Number 
counted  in  ballot  box.     Second-^Number  unused  and  returned. 

1767.  Any  voter  who  delares  to  the  judges  of  election  that  he  cannot  read,  or 
that  by  blindness  or  other  physical  disability  he  is  unable  to  mark  his  ballot, 
shall,  upon  request,  receive  the  assistance  01  one  (1)  or  two  (2)  of  the  election 
ofBicers  in  the  marking  thereof,  and  such  officer  or  officers  shall  certify  on  the  outside 
thereof  that  it  was  so  marked  with. his  or  their  assistance,  and  shall  thereafter  give 
no  information  regarding  the  same.  The  judges  shall  require  such  declaration  of 
disability  to  be  made  by  the  voter  under  oath  before  them,  and  they  are  hereby 
qualified  to  administer  the  same.  No  elector,  other  than  one  who  may  because  of  his 
inability  to  read  or  physical  disability  be  unable  to  mark  his  ballot,  shall  divulge  to 
any  one  within  the  polling  place  the  name  of  any  candidate  for  whom  he  intends  to 
vote,  or  to  ask  or  receive  the  assistance  of  any  person  within  the  polling  place  in 
the  preparation  of  big  ballot. 

1768.  No  judge  of  election  shall  deposit  in  any  ballot-box  any  ballot  unless 
the  same  is  identified  by  the  signature  of  two  (2)  judges  of  election  as  herein- 
before provided.  Every  person  violating  the  provisions  of  this  section  shall,  upon 
conviction  thereof,  be  fined  not  less  than  ten  (10)  dollars  nor  more  than  one  hun- 
dred (100)  dollars, 

1769.  The  county  clerk  of  each  county  shall  cause  to  be  printed,  in  large 
type  on  cards  in  English,  instrnctions  for  the  guidance  of  electors  in  preparing 
their  ballots.     He  shall  furnish  six  (6)  such  cards  to  the  judges  of  election  in  each 
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election  precinct,  and  one  additional  card  for  each  fifty  registered  electors  or  frac- 
tional part  thereof  in  the  precinct,  at  the  same  time  and  in  the  same  manner  as  the 
printed  ballots.  The  judges  of  election  shall  post  not  less  than  one  of  such  cards 
in  each  place  or  compartment  provided  for  the  preparation  of  ballots,  and  not  less 
than  three  (3)  of  such  cards  elsewhere  in  and  about  the  polling  places  upon  the  day 
of  election.  Said  cards  shall  be  printed  in  large,  clear  type,  and  shall  contain  full 
instructions  to  the  voters,  according  to  schedule  "B"  of  this  act. 

1770.  In  the  canv^.BS  of  the  votes  any  b«H6t  which  is  not  endorsed  as  pro- 
vided in  this  act  by  the  signatures  of  two  (2)  judges  upon  the  back  thereof,  shall  be 
void,  and  shall  not  be  counted,  and  any  ballot  or  parts  of  a  ballot  from  which  it  ia 
impossible  to  determine  the  elector's  choice  shall  be  void  and  shall  not  be  counted ; 
Provided,  That  when  a  ballot  is  sufficiently  plain  to  gather  therefrom  a  part  of  the 
voter's  intention,  that  it  shall  be  the  duty  of  the  judges  of*  election  to  count  such 
part. 

1771.  No  person  shall  falsely  make^  or  make  oath  to,  or  fraudulently  deface 
or  fraudulently  destroy  any  certificate  of  nomination  or  any  part  thereof;  or  file, 
or  receive  for  filing,  any  certificate  of  nomination,  knowing  the  same  or  any  part 
thereof  to  be  falsely  made ;  or  suppress  any  certificate  of  nomination  which  has  been 
duly  filed,  or  any  part  thereof,  or  forge  or  falsely  make  the  official  endorsement  on 
any  ballot.  Every  person  violating  any  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  felony,  and,  upon  conviction  thereof  in  any  court  of  competent 
jurisdiction,  shall  be  punished  by  imprisonment  in  the  penitentiary  for  a  period  of 
not  less  than  one  year  nor  more  than  five  years. 

1772.  No  person  shall,  during  the  election,  remove  or  destroy  any  of  the 
supplies  or  other  conveniences  placed  in  the  booths  or  compartments  for  the  pur^ 
pose  of  enabling  the  voter  to  prepare  his  ballot.  No  person  shall,  during  an  eleo- 
tion,  tear  down  or  deface  the  cards  printed  for  the  instruction  of  voters.  Every 
person  willfully  violating  any  of  the  provisions  of  this  section,  shall,  upon  convic- 
tion thereof  in  any  court  of  competent  jurisdiction,  be  fined  in  any  §um  not  less  than 
ten  dtfHars  nor  more  than  one  hundred  dollars. 

1773.  Every  public  officer  upon  whom  any  duty  is  imposed  by  this  act,  who 
shall  willfully  do  or  perform  any  act  or  thing  herein  prohibited,  or  neglect  or  omit 
to  perform  any  duty  as  imposed  upon  him  by  the  provisions  of  this  act,  shall,  upon 
conviction  thereof^  forfeit  his  office,  and  shall  be  punished  by  imprisonment  in 
the  county  jail  for  a  term  of  not  less  than  one  month  nor  more  than  six  months,  or 
by  a  fine  of  not  less  than  one  hundred  dollars  and  not  more  than  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprisonment. 

1774.  No  officer  of  election  shall  do  any  electioneering  on  election  day. 
No  person  whomsoever  shall  do  any  electioneering  on  election  day  within  any  pofl- 
ing  place,  or  any  building  in  which  an  election  is  being  held,  or  within  one  hundred 
feet  thereof,  noB  obstruct  the  doors  or  entries  thereto,  or  prevent  free  ingress  to  and 
egress  from  said  building.  Any  election  officer,  sheriiT,  constable,  or  other  peace 
officers  is  hereby  authorized  and  empowered,  and  it  is  hereby  made  his  duly  to, 
clear  the  passage-ways  and  prevent  such  obstruction,  and  to  arrest  any  person  so 
doing.  No  person  shall  remove  any  ballot  from  the  polling  place  before  the  clos- 
ing of  the  pdls.  No  person  shall  show  his  ballot  after  it  is  marked  to  any  per- 
son in  such  a  way  as  to  reveal  the  contents  thereof,  or  the  name  of  the  candidate  or 
candidates  for  whom  he  has  marked  his  vote,  nor  shall  any  person  solicit  the  elector 
to  show  the  same ;  nor  shall  any  person  except  a  judge  of  election  receive  from  any 
elector  a  ballot  prepared  for  voting.  No  elector  shall,  receive  a  ballot  from  any 
other  person  than  one  of  the  judges  of  election  having  charge  of  the  ballots,  nor 
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shall  any  person  other  than  such  judges  of  election  deliver  a  ballot  to  such  elector. 
No  elector  shall  vote  or  offer  to  vote  any  ballot  except  such  as  he  has  received 
from  the  judges  of  election  having  charge  of  the  ballots.  No  elector  shall  place 
any  mark  upon  his  ballot  by  which  it  may  afterwards  be  identified  as  the  one  voted 
by  him.  Every  elector  who  does  not  vote  a  ballot  delivered  to  him  by  the  judges 
of  election  having  charge  of  the  ballots  shall,  before  leaving  the  polling  place, 
return  such  ballot  to  such  judges.  Whoever  shall  violate  any  of  the  provisions  of 
this  section,  sh^I,  upon  convitstion  thereof  in  any  court  of  comp^ent  jurisdiction, 
be  fined  in  any  sum  not  less  than  .twenty-five  dollars  nor  more  than  one  hundred 
dollars,  and  adjudged  to  pay  the  cost  of  prosecution. 

1775.  It  shall  be  the  duty  of  the  secretary  of  state  to  cause  to  be  published  in 
pamphlet,  form  and  distribute  through  the  county  clerks  of  the  respective  counties, 
a  sufficient  number  of  copies  of  this  law,  together  with  the  r^istration  law  of 
the  state  and  such  other  laws  as  bear  upon  the  subject  of  election,  as  will  place  a 
copy  thereof  in  the  hands  of  all  officers  of  elections. 

1776.  The  proper  authorities  of  every  city  shall  detail  a  police  officer  to  each 
polling  place  of  such  city  upon  the  day  fixed  for  holding  any  election  therein, 
and  the  special  duties  of  such  police  officer,  in  addition  to  the  preservation  of  the 
peace,  shall  be  as  follows:  He  shall,  as  far  as  possible,  remain  at,  or  near  the  en- 
trance of  the  inclosure  in  which  the  compartments  are  placed :  (a)  He  ^hall  not 
permit  any  person  to  enter  said  inclosure  unless  duly  provided  with  an  official  ballot, 
signed  with  the  names  of  two  members  of  the  election  board.  (6)  He  shall  not 
permit  any  person  to  enter  the  inclosure  while  the  several  compartments  therein  are 
occupied,  (c)  He  shall  not  permit  any  person  to  leave  the  inclosure  without  first 
voting  or  surrendering  his  ballot  to  a  member  of  the  election  board.  (d^He  shall 
not  permit  any  person  to  leave  the  polling  room  after  receiving  a  ballot,  without 
first  voting  or  surrendering  his  ballot. 

Schedule  A. 

GENERAL  FORM  OP  BAl^iOT  TO  BE  USED  AT  STATE,  CITY,  AND  TOWN  Ea^^EOTIONS. 

Official  Ballot. 


For  Govebkob. 

Vote  fob  ONE. 

Charles  Cook,  of  Plattsmonth 

- Independent 

William  Earle,  of  Grand  Island 

•~ - Republican 

John  Watterman.  of  McCookr.. .................. ........... 

TWtn/w»i^4>. 

Fob  Libutbnant  Govbbnob. 

Vote  fob  ONE. 

Amos  Beard,  of  Omaha , 

DemoorAfc 

William  Cuttings  of  David  City 

~ /Independent 

Charles  Ladd,  of  Aurora „ 

HAnnhlinAti 

Fob  Secbetaby  of  State. 

Vote  foe  ONE. 

Henry  Barber,  of  Lincoln 

'pAV\nVk1i/»an 

Allen  Murphy,  of  Seward 

Democrat 

Amos  Stone,  of  North  Platte 

TnilAT\An<)Anf. 
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votb  fob  one. 


William  Ames,  of  Valley 

,,,,. , Democrat 

Henry  Brackett,  of  Beatrice 

Independent 

John  Kilbnm,  of  York , 

Republican 

Fob  Attobney  Gkneeal. 

Vote  fob  ONK 

John  Doe.  of  Wahoo^ 

Tnd#kTiAnilAnfc 

Frank  Gillan,  of  Rashville 

Democrat 

Thomas  Morris,  of  Central  aty 

Republican  | 

Fob  Commissioneb  Public  Lands  and  Buildings. 

Vote  fob  ONE. 

Edward  Evans,  of  Tecumseh 

Republican 

David  Hines.  of  Ponca 

rndenendent 

William  Smith,  of  Fremont... 

...Democrat 

Fob  Supebintendbnt  of  Public  Instbuction. 

Vote  fob  ONE. 

Frank  Bell,  of  Nelson 

Tn^AnAiiHAnf 

A.  J.  Bowie,  of  Alma... • •• 

Re-nnbli<»ftn 

John  Yonnft.  of  Wilber  .• 

DAtnoAnd: 

Fob  County  Commissioneb. 

Vote  fob  ONE. 

Oscar  Barber,  of  Hebron 

William  Monran.*of  Ord 

Republican 

Chas.  Rathman,  of  Red  Cload 

Independent 

Fob  Senatob  Third  Distbict. 

Vote  fob  ONE. 

Peter  Cooper,  of  Colnmbas 

Republican 

Charles  Rnssell  Lowell,  of  Plum  Creek 

Independent 

Om^t  Wilde,  of  Stanton  - , 

TWiTnnr*rftf. 

Fob  Repeesentative  Fiest  District. 

Vote  fob  ONE. 

Tohn  Brown  of  St.  Paul 

„,,,,, Independent 

Oliver  Wendell  Holmes,  of  Brewster 

Democrat 

William  Miller,  of  Nebraska  City 

Republican 

John  Start,  of  Paooillion.... 

,,,. Republican 

Frederick  Stone,  of  Falls  City 

Independent  | 

■Rftnrv  Waterman    of  Grant 

,,,. Democrat 

1 
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QVBSTIONS  SUBMIITED  TO  THE  VOTE  OF  THE  PEOPLE. 

Shall  license  be  granted  for  the  sale  of  intoxicating  liqnors  in  this  city  ? YES  I 


NO 


Schedule  B. 

fobms  op  cabds  op  instructions  for  the  guidance  op  votbra 

Instructions  to  Voters. 

1.  Persons  desiring  to  vote  must  procure  their  ballots  from  a  member  of  the 
election  board. 

2.  They  must  then^  without  leaving  the  polling  place^  proceed  to  a  compart- 
ment and  prepare  their  ballots. 

3.  The  ballots  are  prepared  as  follows: 

Make  a  cross  mark  (X)  with  ink  in  the  right  margin  of  th^  ballot  opposite  the 
name  of  each  person  for  whom  you  wish  to  vote; 

Be  careful  that  you  do  not  mark  the  names  of  persons  for  whom  you  do  not 
wish  to  vote; 

Do  not  make  any  mark  on  the  ballot^  save  as  above  directed^  or  the  ballot  will 
not  be  counted ; 

If  you  spoil  a  ballot  return  it  to  a  member  of  the  election  boards  and  obtain 
from  him  a  new  ballot^  you  cannot  get  more  than  four  in  all|  take  this  to  a  com- 
partment and  mark  it  properly. 

4.  Having  marked  the  ballot^  fold  it  so  as  to  conceal  the  names  and  marks  on 
the  face^  and  to  expose  the  names  on  the  back. 

5.  Take  it  to  the  judge  of  the  election  before  leaving  the  inclosure,  and  see  it 
deposited  in  the  box. 

6.  Immediately  leave  the  railed  enclosure. 

7.  If  you  wish  to  vote  for  any  person  whose  name  does  not  appear  upon  the 
ballot,  write  or  insert  his  full  name  in  the  blank  space  on  the  ballot  under  the 
proper  office  you  wish  him  to  hold^  and  make  a  cross  mark  in  the  proper  margin 
opposite  the  same. 

8.  Do  not  take  any  ballot  from  the  polling  place;  you  thereby  forfeit  the  right 
to  vote. 

Said  cards  shall  also  contain  sections  twenty-six^  twenty-seven,  twenty-eighty 
and  twenty-nine  of  this  act  [1781  to  1774].' 

Sees.  1777  and  1773.  ''An  act  to  prevent  frauds  at  eleotions  and  to  provide  pnnisbment 
therefor."    1883,  p.  227.    In  force  June  J . 

1777.  When  at  any  general  or  special  election  a  ballot  with  a  designated 
heading  contains  printed  thereon,  in  place  of  anotiier^  a  name  not  found  on  the 
regular  ballot  having  such  headings  such  name  shall  be  regarded  by  the  judges  as 
having  been  placed  therein  for  the  purpose  of  fraud,  and  tiie  ballot  shall  not  be 
counted  for  the  name  so  found. 

1778.  That  any  person  causing  ballots  to  be  printed  with  a  designated  head- 
ing containing  a  name  or  names  not  found  on  the  regular  ballot  having  such  heading, 
or  any  person  knowingly  peddling  or  distributing  any  such  ballot  with  intent  to  have 
such  ballot  voted  at  any  such  general  or  special  election,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall,  on  conviction  thereof,  for  each  offense,  be  fined  in  any  sum 
not  less  than  fifty  nor  more  than  two  hundred  dollars,  and  be  imprisoned  in  the 
county  jail  not  exceeding  sixty  days* 

26 

Digitized  by  CjOOQIC 


402  FIBE  COMPANIES.  Ch.  16. 


CHAPTER  16.— FIRE  COMPANIES. 

Sees.  1779  to  1781.  ''An  act  to  exempt  fiiemen  from  jury,  militia,  and  road  dntj.'*  186T 
(Ter.),  p.  16.    In  force  February  18. 

1779.  All  members  in  good  standing  in  any  fire  company,  or  book  and  lad- 
d^  company,  in  this  state,  and  all  persons  who  have  been  members  of  such  com- 
pany in  good  standing  for  five  consecutive  years  in  the  state  of  Nebraska,  shall  be 
exempt  from  serving  upon  erand  and  petit  juries  of  justice  of  the  peace  courts  of 
this  state^  and  from  militia  duty  in  time  of  peace,  and  from  the  assessment  of  any 
poll  tax. 

Amended  1871,  p.  131;  1873,  G.  8.,  p.  390. 

1780.  [Numbers  limited— Fire  company  defined.]— No  fire  company 
shall  have  upon  its  rolls  at  one  time  more  than  seventy-five  persons,  and  no  nook 
and  ladder  company  shall  have  upon  its  rolls  at  any  one  time  more  than  fifty  members; 
and  the  foreman  and  secretary  of  every  such  company  shall,  on  the  first  days  of 
April  and  October  in  each  year,  file  in  the  ofiice  of  the  clerk  of  the  district  court 
in  and  for  the  respective  counties  a  certified  copy  of  the  rolls  of  their  respective 
companies,  so  as  to  obtain  for  the  members  thereof  the  privil^e  of  the  exemption 
herem  named ;  Provided^  That  no  or^nization  shall  be  deem^  to  be  a  bona  fide 
fire,  or  hook  and  ladder  company  until  it  shall  have  procured  for  active  service  ap- 
paratus for  the  extinguishment  or  prevention  of  fires,  in  case  of  a  fire  company  to 
the  value  of  $1,600,  and  of  a  hook  and  ladder  company  to  the  value  of  $500. 

Amended  1873,  G.  S.,  p.  390. 

1781.  Members  in  good  standing  are  hereby  defined  to  be  those  who  keep 
their  dues  promptly  paid  up,  and  are  present  and  render  active  service  when  called 
out  for  thel^itimate  purposes  of  their  organization. 

Sec.  1782.  *'An  act  to  exempt  from  sale  on  execution  property  nsed  and  kept  to  exttngniah 
fires."    1869,  p.  17.    In  force  January  33. 

1782.  That  all  fire  engines,  hose,  hose  carriages,  ladders,  buckets,  and  all  ve- 
hicles, machinery,  and  appliances  of  every  kind  used  or  kept  by  incorporate  cities, 
villages,  or  fire  companies  for  the  purpose  of  extinguishing  fire  be  and  the  same  is 
hereby  exempt  from  execution  and  sale  to  satisfy  any  debt,  judgment,  or  decree 
arising  upon  contract  or  otherwise;  Provided^  That  the  provisions  of  this  act  shall 
not  anect  any  voluntary  lien  created  by  bill  of  sale,  mortgage,  or  otherwise,  on  such 
l)roperty,  by  the  proper  owner;  Provided  further ^  That  the  provisions  of  this  act 
bhall  not  apply  to,  or  in  any  way  afiect  the  remedy  upon  any  contract  now  existing, 
or  judgment  rendered  upon  any  contract  in  any  court  of  this  state. 
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CHAPTER  17.— FRAUDS. 

FRAUDULENT  CONVEYANCES  AND  CONTRACTS    RELATIVE  TO  REAL  ESTATE. 
Sees.  1783  to  1807  ori^nally  formed  sees.  60-84,  ch.  45,  R.  B.  1866,  entitled  *'Real  Estate.'* 

1783.  Every  conveyance  of,  or  charge  upon,  any  estate  or  interest  in  lands, 
or  the  rents  add  profits  thereof,  made  or  created  with  intent  to  defraud  prior  or  8nb« 
sequent  purchasers  for  a  valuable  consideration,  shall,  as  against  such  purchaserSi  be 
void. 

Deed  to  bona  fide  purchasers  for  value  without  notice  good.  6, 100.  Statute  does  not  render 
a  contract  void  bnt  voidable.  It  does  not  require  a  party  to  ignore  considerations  of  moral  obliga- 
tion, equity,  and  good  faith  by  pleading  it;  and  a  creditor  cannot  do  so.  11,  223  (9  N.  W.,  62); 
89 114.  The  sta1;ute  will  not  enable  one  who  has  accepted  a  conveyance  of  land  to  escape  paying 
for  it  simply  because  the  contract  of  purchase  rested  in  i>arol.     14, 177  (15  N.  W.,  318). 

1784.  No  such  conveyance  or  charge  shall  be  deemed  fraudulent  in  favor  of  a 
subsequent  purchaser,  who  shall  have  actual  or  legal  notice  thereof  at  the  time 
of  his  purchase,  unless  it  shall  appear  that  the  grantor  in  such  conveyance,  or  person 
to  be  benefited  by  such  charge,  was  privy  to  the  fraud  intended. 

1785.  No  estate  or  interest  in  land,  other  than  leases  for  a  term  not  exceeding 
one  year,  nor  any  trust  dr  power  over  or  concerning  lands,  or  in  any  manner  relat- 
ing thereto,  shall  hereafter  be  created,  granted,  assigned,  or  surrendered,  or  declared, 
unless  by  act  or  operation  of  law,  or  by  a  deed  of  conveyance  in  writing,  sub- 
scribed  by  the  party  creating,  granting,  assigning,  surrendering,  or  declaring  the 
same. 

Deed,  if  properly  executed  and  delivered,  is  valid  between  the  xmrtlee  and  i>erson8  having  no- 
tice of  it  although  not  acknowledged  or  recorded.  12, 155  (10  N.  W.,  545).  A  letter  from  a  prin« 
cipal  to  his  agent  directing  a  sale  of  his  land,  is  sufficient  authority  for  the  agent  to  sell.  14,  291 
(15  N.  W.,  234).  Part  payment  of  the  purchase  price  of  real  estate  is  not  such  part  performance 
as  to  take  an  oral  contract  of  sale  out  of  statute.  l7,  52  (22  N.  W.,  111).  A  parol  notice  of  a  sur- 
render of  a  lease  inadmissible.  7,  74.  A  lease  signed  by  agent  is  good.  17, 124  (22  N.  W.,  346). 
Agreement  between  Judgment  creditor  and  debtor,  that  in  case  former  purchased  at  judicial  sale 
land  on  whirh  his  judjnnent  was  a  lien,  he  would  satisfy  judgment  therefrom,  and  restore  surplus, 
if  any,  to  debtor,  is  sufficient  to  create  a  trust.     20,  324  (45  N.  W.,  634).    See  1,  52. 

1786.  The  preceding  section  shall  not  be  construed  to  affect  in  any  manner  the 
power  of  a  testator  in  the  disposition  of  his  real  estate  by  a  last  wiU  and  testa- 
ment, nor  to  prevent  any  trust  from  arising  or  being  extinguished  by  implication 
or  operation  of  law. 

1787.  Every  contract  for  the  leasing,  for  a  longer  period  than  one  year,  or 
for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void  unless  the  contract, 
or  some  note  or  memorandum  thereof,  be  in  writing,  and  signed  by  the  party  by 
whom  the  lease  or  sale  is  to  be  made. 

While  a  parol  lease  for  two  years  is  void,  yet  if  the  tenant  enter  into  possession  it  is  valid  as 
a  lease  for  one  year  18,  6  (12  N.  W.,  820).  Agreement  need  only  to  be  signed  by  the  party  to  be 
charged  by  it.  12,  552  (11  N.  W.,  732).  An  oral  acceptance  of  the  option  to  purchase  in  a  prop- 
erly executed  lease  is  not  within  the  statute.  25,  517  (41  N.  W.,  360).  Between  parties  agree- 
ment not  within  the  statute  of  frauds.  8,  389  (2  N.  W.,  729).  See  20,  662  (31  N.  W.,  370).  19, 
(541  26  N.  W.,  248). 

1788.  Nothing  in  this  chapter  contained  shall  be  construed  to  abridge  the 
powers  of  the  court  of  chancery  to  qompel  the  specific  performance  of  agree- 
ments in  cases  of  part  performance. 

Contract  must  be  clearly  established  and  must  unequivocally  relate  to  the  identical  contract 
set  up.  3,  214.  Ck>urt8  will  not  decree  specific  performance  for  the  conveyance  of  homestead 
right  before  settler  has  obtained  a  patent  therefor.  Such  a  contract  is  against  public  policy  and 
courts  will  not  enforce.  2, 124.  Courts  will  not  at  all  times  decree  specific  performance.  8,  424 
(-2  N.  W.,  748). 
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FRAUDULENT  CONVEYANCES   AND    CONTRACTS    RELATIVE  TO   GOODS,    CHATTELS, 

AND  THINGS  IN  ACTION. 

1789.  All  deeds  of  gift,  all  eooveyanoe,  and  all  transfers  or  assignments, 
verbal  or  written,  of  goods,  chattels,  or  thing^s  in  action,  made  in  trust  for  the  use 
of  the  person  making  the  same,  shall  be  void  as  against  the  creditors,  existing 
or  subsequent,  of  such  person. 

1790.  In  the  following  cases  every  agreement  shall  be  void  unless  such 
agreement,  or  some  note  or  memorandum  thereof,  be  in  writing,  and  subscribed 
by  the  party  to  be  charged  therewith :  First — Every  agreement  that  by  its  terms  is 
not  to  be  performed  within  one  year  irom  the  making  thereof.  Second — Every 
special  promise  to  answer  for  the  debt,  default,  or  misdoings  of  another  person. 
Third — Every  agreement,  promise,  or  undertaking  'made  upon  consideration  of 
marriage,  except  mutual  promises  to  marry.  Fourth — Every  special  promise  by  an 
executor  or  administrator  to  answer  damages  out  of  his  own  estate. 

Promise  held  void  under  second  clause.  10,  364  (6  N.  W.,  430).  Assignment  in  blank  of  real 
estate  contracts  void.  29, 129  (45  N.  W.,  269).  Evidence  showed  a  direct  promise  to  pay  for  goods 
furnished  another,  given  before  delivery,  the  latter  being  made  upon  the  faith  of  the  promise, 
which  was  therefore  an  original  undertaking.  27,  667  (43  N.  W.,  420).  Parol  contract  to  pay  a 
tenant  lor  certain  improvements  placed  on  real  estate,  not  void  wheie  there  was  nothing  to  prevail 
it  being  performed  in  less  than  a  year.  24,133  (37  N.  W.,  939).  Promise  to  pay  the  debt  of 
another  as  a  part  of  the  consideration  of  property  purchased  need  not  be  in  writing.  12,  69  (10 
N.  W.,  538).  Deed  and  other  writings  undelivered  not  sufficient  memorandum  to  take  a  contract 
out  of  the  statute.  24,  87  (38  N.  W.,  22).  When  the  leading  object  of  a  party  promising  to  pay 
the  debt  of  another  is  to  promote  his  own  interests,  and  not  to  become  a  guarantor,  it  will  be  valid 
thou}!h  not  in  writing.  14,  201  (15  N.  W.,  233).  Promise  of  agent  in  pof«ession  of  goods  of  in- 
solvent, in  satisfaction  of  principal's  debt,  to  pay  claim  of  another  if  he  will  not  disturb  him  in 
such  possession,  not  within  the  statute.  24,  655  (39  N.  W.,  844).  See  16,  17  (19  N.  W.,  454): 
18,  567  (26  N.  W.,  360);  26,  219  (41  N.  W.,  1006). 

1791.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  things  in  ac- 
tion, for  the  price  of  fifty  dollars  or  more,  shall  be  void  unless — First — A  note 
or  memorandum  of  such  contract  be  made  in  writing,  and  be  subscribed  by  the 
party  to  be  charged  thereby ;  or,  Second — Unless  the  buyer  shall  accept  and  receive 
part  of  such  goods  or  the  evidence,  or  some  of  them,  of  such  things  in  action ;  or. 
Third — Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  the  purchase  money. 

Ohject  not  to  avoid  sales  but  to  provide  specified  proofs  in  order  to  enforce  them.  9,  180 
(2  N.  W.,  372).  The  defense  given  by  this  section  is  personal  and  cannot  be  interposed  by  stran- 
gers to  the  agreement.     10,  420  (6  N.  W.,  475). 

1792.  Whenever  goods  shall  be  sold  at  pnblic  auction,  and  the  auctioneer 
shall,  at  the  time  of  sale,  enter  in  a  sale  book  a  memorandum  specifying  the  nature 
and  price  of  the  property  sold,  the  terms  of  the  sale,  the  name  of  the  purchaser^ 
and  the  name  of  the  person  on  whose  account  the  sale  is  made,  such  memorandum 
shall  be  deemed  a  note  of  the  contract  of  sale  within  the  meaning  of  the  last 
section. 

1793.  Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his  possession  or 
under  his  control,  and  every  assignment  of  goods  and  chattels,  by  way  of  mortgage 
or  security,  or  upon  any  condition  whatever,  unless  the  same  be  accompanied 
by  an  immediate  delivery,  and  be  followed  by  an  actual  and  continued  change  of 
possession,  of  the  thinijs  sold,  mortgaged,  or  assigned,  shall  be  presumed  to  be  fraudu- 
lent and  void,  as  against  the  creditors  of  the  vendor,  or  the  creditors  of  the  person 
making  such  assignment,  or  subsequent  purchasers  in  good  faith;  and  shall  be  con- 
clusive evidence  of  fraud  unless  it  shall  be  made  to  appear  on  the  part  of  the  per- 
sons claiming  under  such  sale  or  assignment  that  the  same  was  made  in  good  faith, 
and  without  any  intent  to  defraud  such  creditors  or  purchasers. 

Mortgage  of  goods  with  possession  and  power  of  sale  in  the  mortgagor  void  as  against  his  cred- 
itors.     6,  399.     Chattel  mortgage  good  between  parties  but  void  as  to  creditors  and  subsequent 
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pnrchtutera  in  good  faith.  8,  378.  When  fraud  presumed.  20,  171  (29  N.  W.,  292).  Chattel 
morticnge  is  prima  facie  Iraudulent.  Burden  of  showing  that  it  is  not,  is  on  mortgagee.  18,  263  (13 
N.  W.,  -^79).  Sale  void  unless  accompanied  by  delivery;  presumed  to  be  void.  6,  219;  8,  50  (2 
N,  W.,  461).  Retention  of  possession  prima  facie  evidence  of  fraud.  Burden  of  proving  the  sale 
fair  and  bona  fide  is  on  vendee.  11,  118  (7  N.  W.,  535),  and  14,  393  (15  N.  W.,  734);  11,  122 
(7  N.  W.,  755);  26,8(41  N.  W.,  123).  Delivery  of  possession  of  goods  sold  not  necessary  to  pro- 
tect purchaser  from  creditors  of  seller  if  purchase  made  in  good  faith.  Posession  only  prima  fade 
fraud  which  is  a  question  of  fact.  6,  333.  Delivery  sufficient  when  property  is  separated  and 
counted,  though  left  in  charge  of  vendor,  and  on  his  farm,  which  had  been  leased  to  vendee.  27, 
421  (43  N.  W.,  254).  A  failing  debtor  may  secure  one  creditor  by  mortgage  and  hold  possession 
without  violation  of  this  section.  18,  225  (24  N.  W.,  685).  Question  of  fraud,  how  raised.  7, 
138.  The  question  of  fraud  can  be  raised  only  by  creditors  and  purchasers.  Creditors  cannot 
raise  it  without  first  obtaining  a  judgment  or  process  of  some  sort  against  the  property;  and  par- 
chasers  cannot  without  first  establishing  their  own  good  faith.  13,  77  (12  N.  lY.,  926).  The  term 
"creditors"  includes  all  persons  who  are  creditors  of  the  vendor  at  any  time  while  the  goods  remain 
in  his  possession  or  under  his  control.     14,  394  (15  N.  W.,  734).  See  12,  585  (12  N.  W.,  101). 

1794.  The  term  '*  creditors/'  as  used  in  the  last  sectiou,  shall  be  construed 
to  include  all  persons  who  shall  be  creditors  of  the  vendor  or  assignor  at  any  time 
whilst  such  goods  and  chattels  shall  remain  in  his  possession  or  under  his  control. 

See  12,  686  (12  N.  W.,  101). 

1795.  Nothing  contained  in  sections  ten  and  eleven  [1392-3]  shall  be  con- 
strued to  apply  to  contracts  of  bottomry  or  respondentia,  nor  to  assignments  or 
hypothecations  of  vessels  or  goods  at  sea,  or  in  foreign  ports,  or  upon  the  waters  of  a 
Davigable  stream,  if  the  assignee  or  mortgagee  shall  take  possession  of  such  vessels 
or  goods  as  soon  as  may  be  after  the  arrival  thereof. 

1796.  Every  mortgage  or  conveyance  intended  to  operate  as  a  mortgage  of 
goods  and  chattels  hereafter  made,  which  shall  not  be  accompanied  by  an  imme- 
diate delivery  and  be  followed  by  an  actual  and  continued  change  of  possession  of 
the  things  mortgaged^  shall  l)e  absolutely  void  as  against  the  creditor  of  the  mort- 
gagor, and  as  against  subsequent  purchasers  and  mortgagors  in  good  faith,  unless 
the  mortgage,  or  a  true  copy  thereof,  shall  be  filed  "^  in  the  office  of  the  county 
clerk  of  the  county  where  the  mortgagor  executing  the  same  resides,  or  in  case  be 
is  a  non-resident  of  the  state,  then  in  the  office  of  the  clerk  of  the  county  where  the 
property  mortgaged  may  be  at  the  time  of  executing  such  mortgage,  and  such  clerk 
shall  endorse  ou  such  instrument  or  copy  the  time  of  receiving  the  same^  and  shall 
keep  the  same  in  his  office  for  the  inspection  of  all  persons ;  and  such  mortgage  or 
instrument  may  be  so  filed,  although  not  acknowledged,  and  shall  be  valid  as  if  the 
same  were  fully  spread  at  large  upon  the  records  of  the  county. 

All  after  *  added  1879,  p.  107.  GJood  between  parties  and  those  having  notice,  thongh  nn« 
written.  22, 115  (34  N.  W.,  Ill);  8,  4.  Good  between  parties  thongh  not  filed,  bnt  void  as  to 
creditors  and  purchasers  in  good  faith.  21,  702  (33  N.  W.,  254).  A  trifling  mistake  in  copy  filed 
will  not  vitiate  it.  16,  461  ("20  N.  W.,  632).  VHien  filed  in  county  where  mortgagor  resides  not 
necessary  to  file  in  county  to  which  mortgagor  removes.  20,  555  (31  N.  W.,  367).  When  so  filed 
it  is  a  part  of  the  record  and  a  certified  copy  admissible  in  evidence.  25,  360  (41  N.  W.,  192). 
When  in  form  a  bill  of  sale  with  defeasance  clause,  and  executed  bona  fide,  though  unfiled,  valid 
against  subsequent  mortgagees  with  actual  notice.  28,  209  (45  N.  W.,  624).  Party  purchasing 
property  before  mortgage  is  recorded  is  presumed  to  be  a  htyna  fide  purchaser,  and  burden  is  on 
other  party  to  show  he  is  not.  One  purchasing  from  a  bona  fide  purctiaser  is  not  liable  for  oonver* 
sion.  12,51  (10  N.  W.,  535).  Unless  filed,  void  as  to  creditors  and  subsequent  purchasers  in  good 
fiaith.  8,  76.  Description  of  property  contained.  21, 198  (31  N.  W.,  511).  Legal  presumptions 
are  against  the  bonafiiies  of  mortgages  where  mortgagors  remain  in  possession  of  the  property  with 
power  of  sale  in  the  usual  course  of  trade,  yet  they  may  be  shown  by  competent  evidence  that  they 
were  ninde  in  good  faith.  22,  157  (34  N.  W.,  353).  Law  as  it  was  in  1875  cited  and  construed. 
11,  496  (9  N.  W.,  640).  Law  of  1877  cited,  and  held  that  failure  to  index  mortgage  did  not  ren- 
der  it  invalid.  11,  501  (9  N.  W.,  654).  Effect  of  senior  mortgagee  fraudulently  releasiog  a  part 
of  the  property.  11,  504  (9  N.  W.,  654).  See  2,  252;  3,  137;  13,  263  (13  N.  W.,  279);  20,  389 
(30  N.  W..  269);  24,  63  (37  N.  W.,  688). 

1797.  Such  clerk  shall  also  enter  in  a  book  to  be  provided  by  him  for  that 
purpose  the  names  of  all  the  parties  to  such  instrument,  arranging  the  names  of 
such  mortgagors  alphabetically,  and  shall  note  thereon  the  time  of  filing  such  in- 
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Btrument  or  copy.  Such  mortgage  when  satisfied  shall  be  discharged  by  au  entry 
by  the  mortgagee,  his  agent  or  assignee,  on  the  margin  of  such  index,  which  shall 
be  attested  by  the  clerk  without  fee ;  Provided,  clIso,  That  the  county  clerk  may 
discharge  a  mortgage  on  the  presentation  or  receipt  of  an  order  in  writing,  signed 
by  the  mortgagee  thereof  and  attested  by  a  justice  of  the  peace  or  some  ofiBcer  with 
a  seal.  Any  mortgagee,  assignee,  or  their  legal  personal  representatives,  after  full 
performanc'e  of  the  conditions  of  the  mortgage,  who  for  the  space  of  ten  (10)  days 
after  being  requested  shall  refuse  or  neglect  to  discharge  the  same  as  provided 
in  this  section,  shall  be  liable  to  the  mortgagor,  his  heirs  or  assigns,  in  the  sum  of 
fifly  (60)  dollars  damages ;  and  also  for  all  actual  damages  sustained  by  the  mort- 
gagor, occasioned  by  such  neglect  or  refusal,  said  damages  to  be  recovered  in  the 
proper  action. 

Amended  1879,  p.  108;  1885,  p.  260.  Tender  of  amonnt  dae  on  note  seen  red  by  chattel  mort- 
gage divesta  lien  thereof.  24,  634  (39  N.  W.,  786).  Mortgagee  cannot  withdraw  original  from 
fUe6  and  foreclose.     24,  596  (39  N.  W.,  615). 

1798.  Every  such  mortgage  shall  cease  to  be  valid  as  against  the  creditors 
of  the  person  making  the  same,  or  subsequent  purchasers  or  mortgagees  in  good 
faith,  after  the  expiration  of  five  years  from  the  filing  of  the  same  copy  thereof. 
Every  such  clerk  shall  be  entitled  to  receive  the  following  fees  for  services  under 
the  provisions  of  this  chapter :  For  filing  such  instrument  or  copy  thereof,  ten  (10) 
cents;  for  entering  the  same  in  A  book,  ten  (10)  cents ;  and  for  certified  copies  of 
such  instruments  so  filed  as  aforesaid,  for  every  one  hundred  words,  ten  (10)  cents. 

Bewritten  1879,  p.  108. 

1799.  Every  conveyance  or  assignment,  in  writing  or  otherwise,  of  any  es- 
tate or  interest  in  lands,  or  in  goods  or  things  in  action,  or  of  any  rents  or  profits 
issaing  therefrom,  and  every  charge  upon  lands,  goods,  or  things  in  action,  or  upon 
the  rents  and  profits  thereof,  made  with  the  intent  to  hinder,  delay  or  defraud 
creditors  or  persons  of  their  lawful  rights,  damages,  forfeitures,  debts,  or  de- 
mands, and  every  bond  or  other  evidence  of  debt  given,  suit  commenced,  or  decree 
or  judgment  sufiered,  with  the  like  intent  as  against  the  person  so  hindered,  delayed, 
or  defrauded  shall  be  void. 

**A8  against  the  person  so  hindered,  delayed,  and  defrauded,''  excludes  volunteers  and  thoee 
who  have  no  interest  in  the  subject-matter.  28,  581  (44  N.  W.,  732).  Preference  of  bona  fide 
creditor  not  fraudulent.  24,  375  (38  N.  W.,  793).  Mortgage  is  fraudulent  when  given  by  a  failing 
debtor  on  all  his  goods  to  one  creditor  for  a  small  debt,  and  to  the  prejudice  of  other  creditors.  28, 
79  (45  N.  W.,  265);  20,  111  (46  N.  W.,  922).  Fraudulent  transfer  made  by  grantor  and  being 
carried  into  effect  by  his  executor  and  grantee  who  is  insolvent  will  be  restrained  by  injunction 
pending  action.  6,  503.  It  must  be  clearly  shown  that  purchaser  was  ignorant  of  the  fraud- 
ulent intent  and  purpose  of  the  vendor  in  order  to  set  aside  sale.  22,  815  (36  N  .  W.,  465.)  Deed 
executed  by  one  ft'ee  from  debt,  but  concealed  and  not  recorded,  will  not  be  upheld  as  against  sub- 
sequent  creditors.  Conveyance  through  another  between  husband  and  wife  upheld  to  extent  of 
actual  consideration.  27,  597  (43  N.  W.,  411).  Creditors  not  entitled  to  increment  of  property 
fraudulently  transferred.     27,  264  (42  N.  W.,  1035).     See  7,  24;  27,  522  (43  N.  W.,  356). 

1800.  Every  grant  or  assignment  of  any  existing  trust  in  lands,  goods,  or 
things  in  action,  unless  the  same  shall  be  in  writing,  sub^ribed  by  the  party  mak- 
ing the  same,  shall  be  void. 

What  constitutes  fraudulent  assignment.   7,  433. 

1801.  Every  conveyance,  charge,  instrument,  or  proceeding  declared  to  be 
void,  by  the  provisions  of  this  chapter,  as  against  creditors  or  purchasers,  shall  be 
equally  void  against  the  heirs,  successors,  personal  representatives,  or  assignees  of 
such  creditors  or  purchasers. 

1802.  The  question  of  fraudulent  Intent  in  all  cases  arising  under  the  pro- 
Visions  of  this  chapter  shall  be  deemed  a  question  of  fact,  and  not  of  law,  and 
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no  oonveyanoe  or  charge  shall  be  acljadged  fraudulent,  as  against  creditors  or  pur- 
chasers, solely  on  the  ground  that  it  was  not  founded  on  a  valuable  consideration. 
See  4, 171;  18,  33  (12  N.  W.  811). 

1803.  The  provisions  of  this  chapter  shall  not  be  construed  in  any  manner  to 
affect  or  impair  the  title  of  a  purchaser  for  a  valuable  consideration,  unless  it 
shall  appear  that  such  purchaser  nad  previous  notice  of  the  fraudulent  intent  of  his 
immediate  grantor,  or  of  the  fraud  rendering  void  the  title  of  such  grantor. 

Qaestion  of  firaadulent  intent  one  of  fact,  not  law.    6,  99. 

1804.  The  term  *Uand8,''  as  used  in  this  chapter,  shall  be  coiUltmed  as  co- 
extensive in  meaning  with 'Mands,  tenements,  and  hereditaments,'^  and  the  terms 
''estate  and  interest  in  lands"  shall  be  construed  to  embrace  every  estate  and  inter- 
est, freehold  and  chattel,  legal  and  equitable,  present  and  future,  vested  and  con- 
tingent, in  lands  as  above  described. 

1806.  The  term  '*  convey ance,"  as  used  in  this  chapter,  shall  be  construed 
to  embrace  every  instrument  in  writing  (except  a  last  will  and  testament),  whatever 
may  be  its  form,  and  by  whatever  name  it  may  be  known  in  law,  by  which  any 
estate  or  interest  in  lands  is  created,  aliened,  assigned,  or  surrendered. 

See  14, 291  (16  N.W.,  234). 

1806.  The  consideration  of  any  contract  or  agreement,  required  by  the  pro- 
visions of  this  chapter  to  be  in  writing,  need  not  be  set  forth  in  the  contract  or 
agreement,  or  in  the  note  or  memorandum  thereof,  but  may  be  proved  by  any  other 
legal  evidence. 

1807.  Every  instrument  required  by  anv  of  the  provisions  of  this  chapter  to 
be  subscribed  by  any  party  may  oe  subscribea  by  his  agent,  thereunto  authorized 
by  writing. 

Agent  maj  make  agreements  relating  to  sale  of  land  when  so  antborized  in  writing.     1,  62. 

Sees.  1808  and  1809.  ''An  act  to  amend  an  act  entitled  *An  act  to  prevent  the  fraudulent 
transfer  of  property,*  approved  Febrnary  19, 1877."    1879,  p.  102.    In  force,  Jnne  1. 

1808.  That  no  sale«  contract,  or  lease^  wherein  the  transfer  of  title  or  owner- 
diip  of  personal  property  is  made  to  depend  upon  any  condition^  shall  be  valid 
against  any  purchaser  or  judgment  creditor  of  the  vendee  or  lessee  in  actual  pos- 
session, obtained  in  pursuance  of  such  sale,  contract,  or  lease  without  notice,  unless 
the  same  be  in  writing,  signed  by  the  vendee  or  lessee,  and  a  copy  thereof  filed  in 
the  office  of  the  clerk  of  the  county,  within  which  such  vendee  or  lessee  resides ;  said 
copy  shall  have  attached  thereto  an  affidavit  of  such  vendor  or  lessor,  or  his  agent 
or  attorney,  which  shall  set  forth  the  names  of  the  vendor  and  vendee  or  lessor  and 
lessee,  or  description  of  the  property  transferred  and  the  full  and  true  interest  of  the 
vendor  or  lessor  therein.  AH  such  sales  and  transfers  shall  cease  to  be  valid 
against  purchasers  in  good  faith  or  judgment  or  attaching  creditors  without  notice 
at  the  expiration  of  five  years,  unless  such  vendor  or  lessor  shall,  within  thirty 
days,  prior*to  the  expiration  of  the  five  years  from  the  date  of  such  sale  or  transfer, 
file  a  copy  thereof,  verified  as  aforesaid,  in  the  office  of  said  clerk,  and  the  said 
vendor  or  lessor  may  preserve  the  validity  of  his  said  sale  or  transfer  of  personal 
property  by  an  annual  refiling  in  the  manner  as  aforesaid  of  such  copy. 

See  18,  581  (26  N.  W.,  351);  28, 175  (44  N.  W.,  106). 

1809.  The  county  clerk,  on  presentation,  shall  file  such  copy  in  his  office, 

and  index  the  same  in  the  same  manner  as  chattel  mortgages  are  required  to  be 

indexed,  and  he  shall  receive  therefor  a  fee  of  twenty-five  cents.     This  act  shall 

not  be  held  to  apply  to  chattel  mortgages. 

Sec  1810.    '*  An  act  to  prohibit  the  fraudulent  transfer  of  property  and  to  declare  the 
i  a  crime,  and  to  prescribe  the  punishment  thereof     1883,  p.  230.     In  force  Jane  1. 

1810.  If  any  person  or  persons  in  this  state,  with  intent  to  cheat  or  defraud 
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his  oreditors  or  any  of  them,  or  with  a  fraudulent  intent  to  hinder  or  delay  his  cred- 
itors or  any  of  them  in  the  collection  of  his  or  their  demands,  shall  sell,  transfer,  seo- 
|<^  T  rete,.  incumber,  or  in  any  way  fraudulently  dispose  of  any  of  or  all  of  his  goods, 

p*  wares,  merchandise,  chattels,  bills  receivable,  choses  in  action,  or  property  of  any 

-  :'  kind,  or  who,  upon  any  sale  of  any  goods,  wares,  merchandise,  or  property  of  any 

kind,  with  a  fraudulent  intent  to  hinder  or  delay  or  to  cheat  or  defraud  his  credit- 
ors or  any  of  them,  shall  secrete,  assign,  transfer,  conceal,  or  in  any  way  fraudu- 
^  ■  lently  dispose  of  all  or  any  part  of  the  proceeds  of  any  such  sale  of  any  property, 

he  or  they  shall  be  deemed  guilty  of  a  fraudulent  transfer  of  property,  and  upon 
V  /  conviction  thereof  shall  be  punished  in  the  same  manner  and  to  the  same  extent  as 

>.:  if  he  had  been  convicted  of  the  larceny  of  the  same  property. 

^  ^  V  "An  act  to  prohibit  the  fraadnlent  transfer  of  property  and  to  declare  the  same  a  crime  and  to 

prescribe  the  pnnishment  thereof"  held  constitutional:  the  act  haying  bat  one  sabject    21.63 
^IN.W.,268). 
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CHAPTER  18.— HIGHWAYS. 

I.   ROADS. 

Sees.  1811  to  1917,  except  sees.  1812  to  1815  and  sec  1917.  *'Ati  act  to  amend  chapter  47  of 
the  Revised  Statates  of  1866,  entitled  *  Roads.'  "  1879,  p.  120.  In  force  Jnne  1.  Superseding  act 
of  1867  (state),  p.  45;  act  of  1873,  G.  S.,  p.  959;  acts  of  1875,  pp.  113  and  114. 

181 1.  The  county  board  has  a  general  supervision  over  the  public  roads  of 
the  county,  with  power  to  establish  and  maintain  them  as  herein  provided,  and  to 
see  that  the  laws  in  relation  to  them  are  carried  into  effect. 

Sees.  1812  to  1815.  **An  act  to  anthorize  the  coanty  board  of  any  county  in  which  a  city  of 
the  metropolitan  or  cities  of  the  first  class  having  over  25,000  inhabitants  is  situated,  to  grade,  pave, 
or  otherwise  improve  roads  leading  thereto,  and  to  assist  such  cities  in  the  improvement  of  such 
roads  within  the  incorporate  limits  as  are  extensions  of  roads  leading  thereto.''  1889,  p.  78.  In 
force  Marefa  '30.     (Repealing  laws  1 8^,  ch.  23,  p.  183). 

1812.  The  county  board  of  any  county  in  which  any  city  of  the  metropoli- 
tan, or  city  of  the  first  class  having  over  twenty-five  thousand  inhabitants,  is 
situated,  is  hereby  authorized  and  empowered,  whenever  the  road  fund  of  said  county 
will  warrant  it,  to  aid  in  the  grading,  paving,  or  otherwise  improving  of  any 
street,  avenue,  or  boulevard  leading  into  such  city  and  within  the  corporate  limits 
thereof,  by  pix)viding  for  payment  of  not  exceeding  one-half  of  the  cost  of  such 
grading,  and  not  exceeding  the  cost  of  the  paving  of  intersections;  and  shall  also 
be  authorized  and  empowered  to  grade,  pave,  or  otherwise  improve  any  street, 
avenue,  boulevard,  or  road^  or  any  portion  thereof  leading  into  and  adjacent  to  any 
such  city,  outside  of  the  corporate  limits  thereof  and  within  two  miles  from  such 
corporate  limits,  including  any  portion  thereof  leading  into  or  across  any  village  or 
town  and  for  such  improvements  outside  of  the  corporate  limits  of  any  such  city  as 
hereinafter  authorized  and  directed. 

1813.  Whenever  the  county  board  shall  contemplate  the  making  of  such  im- 
provements outside  of  the  corporate  limits  of  any  such  city>  the}p  shall  notify  the 
county  surveyor,  whose  duty  it  shall  be  to  make  an  examination  of  the  proposed 
improvement  and  report  an  estimate  of  the  cost  thereof  to  said  board.  If,  upon 
the  coming  in  of  such  report,  the  county  board  determine  to  make  the  improve- 
menty  they  shall  cause  personal  notice  to  be  served  on  the  owners  of  property 
abutting  on  said  road,  of  their  intention  to  make  such  improvement,  and  if  the 
owner  is  a  non-resident,  then  by  personal  service  on  the  agent  of  such  non-resident, 
if  he  have  one  residing  in  the  county,  and  in  case  he  has  no  such  agent,  by  publish- 
ing such  notice  in ,  a .  newspaper  published,  in  and  of  general  circulation  in  said 
county,  and  upon  the  proof  of  service  or  publication  of  such  notice  aforesaid,  and 
after  giving  such  owner  an  opportunity  to  be  heard,  the  board  shall  decide  upon  the 
material  to  be  used  in  such  improvement  and  enter  an  order  upon  their  record  for 
the  construction  thereof. 

1814.  Two-thirds  of  the  cost  of  any  improvement  outside  of  the  corporate 
limits  of  any  city  authorized  by  this  act  shall  be  paid  by  said  board  out  of  the  road 
fund  of  said  county,  one-third  by  special  assessment  on  all  real  estate  abutting 
on  or  adjacent  to  such  improvement  to  a  depth  not  exceeding  500  feet  on  each  side 
thereof,  to  the  extent  of  the  special  benefits  to  such  real  estate  by  reason  of  such 
improvement;  the  benefits  to  such  real  estate  to  be  determined  by  said  board,  after 
publication  in  a  newspaper  of  general  circulation  in  the  county,  of  notice  to  the 
owners  of  said  real  estate  at  least  ten  days  prior  to  such  determination.    tSucb 
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assessment  may  be  according  to  the  front  foot  of  the  real  estate  along  the  line  of 
such  improvement  or  according  to  such  rule  as  said  board  may  adopt  for  the  distri- 
bution and  equalization  of  the  said  one-third  of  the  said  cost,  and  the  amount  so 
assessed  shall  be  placed  upon  the  tax  list  for  the  ensuing  year  and  collected  in  the 
same  manner  and  at  the  same  time  as  the  tax  on  other  property,  and,  when  collected, 
credited  to  the  road  fund  of  said  county. 

1815.  All  contracts  for  the  construction  of  such  improvements  outside  of 
the  corporate  limits  of  any  such  city  shall  be  let  to  the  lowest  responsible  bidder. 
who  will  enter  into  bonds  fbr  the  faithful  performance  thereof,  in  such  amount  and 
with  such  securities  as  the  county  board  may  determine.  AH  payments  on  such 
contract  shall  be  made  by  warrants  drawn  on  the  road  fund  of  said  county. 

Shall  be  let  to  the  lowest  responsible  bidder.    4, 165. 

1B16.  All  public  roads  shall  have  a  width  of  sixty-six  feet,  and  the  staked 
line  marking  such  road  shall  be  on  the  northern  edge  of  the  said  sixty-six  feet,  if  the 
road  is  running  east  and  west,  and  on  the  western  edge,  if  the  course  of  the  road  is 
north  and  south;  Provided,  That  roads  located  on  the  state  line,  where  arty  adjoin- 
ing state  locates  similar  roads,  may  have  a  width  of  thirty-three  feet;  And  pronided 
further,  That  whenever  the  county  board  shall  deem  it  necessary,  the  width  of  such 
road,  at  any  point  where  a  bridge  is  to  be  located  and  constructed,  may  be  one 
hundred  and  fifty  feet  for  a  distance  not  exceeding  three  hundred  feet  on  either 
side,  from  the  center  of  such  bridge. 

1817.  All  roads  within  this  state  which  have  been  laid  out  in  pursuance  of 
any  law  of  this  state,  or  of  the  territory  of  Nebraska,  and  which  have  not  been 
vacated  in  pursuance  of  law,  are  hereby  declared  to  be  public  roads;  Promded, 
That  all  roads  that  have  not  been  used  within  five  years  8hall  be  deemed  vacated. 

There  mast  be  a  clear  and  entire  abandonment  to  vacate  a  road,  non-user  of  a  part  will  not  da 
16,  246  (20  N.  W.,  299).  Pablic  may  acquire  road  by  user,  and  sach  right  will  not  be  lost  by  the 
non-user  of  a  part  thereof.    28,  270  (44  N.  W.,  189). 

1818.  Any  person  desiring  the  establishment,  vacation,  or  alteration  of  a 
public  road  shall  file  in  the  clerk^s  office  of  the  proper  county  a  petition  signed  by 
at  least  ten  electors  residing  within  five  miles  of  the  road  proposed  to  be  established 
or  vacated,  in  substance  as  follows:  "To  the  board  of county:  The  under- 
signed ask  that  a  public  road,  commencing  at ,  and  running  thence , 

and  terminating  at ,  be  established,  vacated,  or  altered  (as  the  case  may  be).*' 

A  petition  with  affidavit  aa  to  residence  of  signers  gives  clerk  power  to  appoint  appraisers. 
All  after-proceedings  oonstrned  liberally.  25, 229  (41  N.  W.,  185).  In  order  to  show  that  one  has 
the  reqnisite  interest  it  is  only  necessary  for  him  to  allege  that  he  is  a  citizen  of  the  connty  residing 
within  five  miles  of  the  proposed  road.  20,  652  (31  N.  W.,  232).  Establishment  of  road  may  be 
by  dedication  or  user;  reqnisites  of  such  establishment  discoased.  10,  520  (7  N.  W.,  280).  See 
7,30. 

1819.  The  petitioners  for  establishment  or  alteration  of  any  public  road  shall, 
at  the  time  of  filing  their  petition  therefor,  deposit  with  the  county  clerk  a  suflS- 
cieut  sum  of  money  to  pay  for  the  laying  out  or  alteration  of  such  road,  the  ex- 
pense thereof  to  be  paid  out  of  such  deposit,  unless  the  road  is  finally  established 
or  altered.  If  the  road  is  finally  established  or  altered,  the  money  shall  be  returned 
to  the  persons  who  deposited  the  same. 

1820.  Upon  compliance  with  the  foregoing  requisites,  the  county  clerk  shall 
appoint  some  suitable  and  disinterested  elector  of  the  county  a  commissioner  to 
examine  into  the  expediency  of  the  proposed  road,  alteration,  or  vacation  thereof, 
and  report  accordingly. 

1821.  The  commissioner  is  not  confined  to  the  precise  matter  of  the  petition, 
but  may  inquire  and  determine  whether  that  or  any  road  in  the  vicinity,  answer- 
ing the  same  purpose  and  in  substance  the  same,  be  required ;  but  such  road  must 
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not  be  established  through  any  burying  ground  which  is  exempt  from  execution ; 
nor  through  any  garden,  orchard,  or  ornamental  ground  contiguous  to  any  dwelling 
house,  so  as  to  cause  the  removal  of  any  building,  without  the  consent  of  the  owner. 

1822.  In  forming  his  judgment  he  must  take  into  consideration  both  the  pub- 
lic and  private  oonvenience,  and  also  the  expense  of  the  proposed  road. 

1823.  After  a  general  examination,  if  he  shall  not  be  in  favor  of  establish- 
ing the  proposed  road,  he  will  so  report,  and  no  further  proceedings  shall  be  had 
on  that  petition. 

1824.  If  he  deems  such  establishment  ex])edient,  he  may  proceed  at  once  to 
lay  out  the  road  as  hereinafter  directed,  and  may  report  accordmgly,  if  the  circum- 
stances of  the  case  are  such  as  to  enable  him  to  do  so,  without  pursuing  the  course 
pointed  out  in  the  next  section. 

1825.  If  the  precise  location  of  the  road  cannot  be  otherwise  given,  he 
must  cause  the  line  of  the  road  to  be  accurately  surveyed  and  plainly  marked  out» 

1826.  Any  commissioner  other  than  the  county  surveyor  must  be  swom 
to  &ithfully  and  impartially  discharge  his  duty  as  such  commissioner,  and,  after 
being  thus  qualified  he  shall  have  power  to  swear  the  assistants  employed  to  a  faith- 
ful and  impartial  performance  of  their  respective  duties  in  laying  out  the  road  de- 
scribed in  his  commission. 

1827.  Stakes  must  be  set  at  each  change  of  direction,  on  which  shall  be 
marked  the  bearing  of  the  new  course.  Stakes  must  also  be  set  at  the  crossing  of 
fences  and  streams,  and  at  intervals  in  the  prairie,  not  exceeding  a  quarter  of  a  mile 
each;  in  the  timber  the  course  must  be  indicated  by  trees  suitably  bjazed. 

1828.  Bearing  trees  must,  when  convenient,  be  established  at  each  angle,  and 
the  position  of  the  road  relative  to  the  corners  of  sections,  and  junctions  of  streams, 
or  any  other  natural  or  artificial  monument,  or  conspicuous  object,  must,  as  far  as 
convenient,  be  stated  in  the  field  notes,  and  shown  on  the  plat 

1829.  A  correct  plat  of  the  road,  together  with  a  copy  of  the  field  notes  of  the 
surveyor,  if  one  has  been  employed,  must  be  filed  as  a  part  of  the  commissioner's 
report,  and  he  shall  also  state  the  probable  cost  of  the  work  in  laying  out  or  alter- 
ing such  road,  including  any  necessary  bridges,  culverts,  and  ditches.  Such  report 
shall  be  filed  with  the  county  clerk. 

1830.  If  the  report  of  the  commissioner  be  in  favor  of  establishing  or  altering 
the  road,  the  county  clerk  must  appoint  a  day,  not  less  than  sixty,  nor  more 
than  ninety  days,  on  or  before  whicn  day  all  objections  to  the  establishment  or 
alteration  to  the  road,  and  claims  for  damages  by  reason  thereof,  must  be  filed  with 
the  clerk. 

1831.  The  time  for  the  commissioner  to  commence  the  examination  shall 
be  fixed  by  the  clerk,  and  if  he  fails  to  so  comncience,  or  report,  the  clerk  may 
fix  another  day,  or  extend  the  time  for  making  such  report,  or  may  appoint  another 
commissioner. 

1832.  Notice  shall  be  published  for  four  weeks  in  some  newspape.  pub- 
lished in  the  county,  if  any  such  there  be,  or  if  there  be  no  newspaper  published  in 
the  county  then  such  notice  shall  be  posted  in  at  least  three  public  places  along  the 
line  of  said  proposed  road,  which  notice  may  be  in  the  following  form:  "To  all 
whom  it  may  concern :  The  commissioner  appointed  to  locate,  vacate,  or  alter  (as  the 
case  may  be)  a  road  oommencing  at in county,  running  thence  (de- 
scribe in  general  terms  all  the  points  as  in  the  commissioner's  report)  and  terminat- 
ing at ,  has  reported  in   favor  of  the  establishment  (vacation  or  alteration) 

thereof,  and  all  objections  thereto,  or  claims  for  damages,  must  be  filed  in  the  county 
clerk^s  oflSce  on  or  before  noon  of  the day  of ,  A.  D. ^,  or  such 
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road  will  be  established  (vacated  or  altered)  without  reference  thereto.     A.  B., 
County  Clerk."    The  publication  or  posting  of  such  notice  shall  be  a  sufficient  notice 
to  all  persons  owning  land  over  which  any  road  is  proposed  to  be  located. 
A  proper  Dotice  is  jarisdictioDal.     23,  211  (36  N.  W.,  494V 

1833.  No  objections  or  claims  for  damages  shall  be  filed  or  made  after  noon 
of  the  day  fixed  for  filing  the  same,  and  if  no  objections  or  claims  for  damages  are 
filed  on  or  before  noon  of  the  day  fixed  for  filing  the  same,  and  the  county  clerk  is 
satisfied  the  provisions  of  the  preceding  section  have  been  complied  with,  he  shall 
report  to  the  county  board  at  their  next  session  all  the  proceedings  hereinbefore  pro- 
vided for. 

1834.  If  objections  to  the  establishment  of  the  road  or  claims  for  damages 
are  filed,  the  further  hearing  of  the  application  shall  stand  continued  to  the  next 
session  of  the  county  board  held  after  tne  commissioners  appointed  to  assess  dam- 
ages have  reported. 

183$.  When  claims  for  dail^ages  are  filed  and  on  the  day  appointed  for  filing 
the  auni^^^the  county  clerk  must  appoint  three  suitable  and  disinterested  electors  of 
the  count^as  appraisers,  to  view'  the  ground  on  a  day  fixed  by  him,  and  report 
upon  the  amount  of  damages  sustained  by  the  claimants;  such  report  shall  be  made 
and  filed  in  the  clerk's  office  within  thirty  days  after  the  day  they  are  appointed. 

1836.  All  claims  for  damages  and  objections  to  the  establishment,  vacation, 
or  alteration  of  the  road  must  be  in  writing,  and  the  statements  in  the  applica- 
tion for  damages  shall  be  considered  denied  in  all  the  subsequent  proceedings. 

In  sQpreme  court  only  the  objections  made  before  commencing  will  be  considered.  28,  837 
<46  N.  W.,  249). 

1837.  The  clerk  shall  cause  notice  of  their  appointment  to  be  given  to  each  of 
the  appraisers,  fixing  the  hour  at  which  they  are  to  meet  at  the  office  of  the  clerk, 
or  of  some  justice  of  the  {leace  therein  named. 

1838.  If  the  appraisers  are  not  all  present  within  one  hour  of  the  time  fixed, 
the  clerk  or  justice,  as  the  case  may  be,  shall  fill  the  vacancy  by  the  appoint- 
ment of  others.  The  appraisers  must  be  swom  to  discliarge  their  duty  faithfully 
and  impartially.  Should  the  report  not  be  filed  in  time,  or  should  any  other  good 
•cause  for  delay  exist,  the  clerk  may  postpone  the  time  for  final  action  on  the 
subject,  and  may,  if  expedient,  appoint  other  commissioners. 

1839.  Should  no  damages  be  awarded  the  applicant  therefor,  the  whole  of  the 
•costs  growing  out  of  his  application  shall  be  paid  by  him. 

1840.  At  the  next  meeting  of  the  county  board,  atler  the  proceedings  here- 
inbefore contemplated  have  been  had,  the  said  board  may  hear  testimony, 
•consider  petitions  for  and  remonstrances  against  the  establishment,  vacation,  or  altera- 
tion, as  the  case  may  be,  if  such  remonstrance  be  filed  within  the  time  provided  j.n 
section  19  [1833],  and  may  establish,  vacate,  or  alter,  or  refuse  to4o  fiip,  as  in  their 
judgment  founded  on  the  testimony  the  public  good  may  require.  Said  board  inay 
increase  or  diminish  the  damages  allowed  by  the  appraisers,  and  may  make  such  es- 
tablishment, vacation,  or  alteration,  conditioned  upon  the  payment  in  whole  or  in 
part  of  the  damages  awarded,  or  expenses  in  relation  thereto. 

Measure  of  damages  shall  be  the  fair  market  value  of  the  land  actnally  taken,  while  special 
heneflts  may  be  set  off  against  any  local  or  incidental  injnry  to  the  residue  of  the  land.     8,  243. 

1841.  In  the  latter  case  a  day  shall  be  fixed  for  the  performance  of  the  condi- 
tion, which  must  be  before  the  next  session  of  the  board,  and  if  the  same  is  not 
performed  by  the  day  thus  fixed,  the  board  shall,  at  such  session,  make  some  final 
and  unconditional  order  in  the  premises. 

1842.  Any  order  made  or  action  taken  in  the  establishment  of  a  road  shall  be 
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entered  in  the  road  record,  distinguishing  between  those  made  or  taken  by  the 
clerk  and  those  by  the  county  board. 

1848.  After  the  road  has  been  finally  established,  the  plat  and  field  notes 
most  be  recorded  by  the  county  clerk,  and  the  road  overseera  of  the  district 
through  which  such  road  passes  shall  be  directed  by  the  clerk  to  have  the  same 
opened  and  worked ;  but  when  crops  have  been  planted  or  sowed  before  the  road  is 
finally  established,  the  opening  thereof  shall  be  delayed  until  the  crop  is  harvested* 

1844.  The  establishment  of  a  new  road  on  the  route  of  a  road  already  estab* 
lished  according  to  law  shall  not  vacate  the  road  previously  established,  unless 
such  vacation  is  prayed  for  in  the  petition,  and  so  declared  in  the  order  establishing  a 
new  road. 

1845.  Whenever  a  public  road  is  ordered  to  be  established  or  altered,  accord- 
ing to  the  provisions  of  this  chapter,  which  road  shall  pass  through  or  on  inclosed 
land  not  planted  or  sowed  with  crops,  the  road  overseer  shall  give  the  owner  or 
occupant  of  such  land  sixty  days^  notice  in  writing  to  remove  his  fences.  If 
such  owner  or  occupant  does  not  remove  his  fence  within  sixty  days  after  such 
notice,  the  overseer  shall  cause  the  same  to  be  removed,  and  the  road  opened  and 
worked ;  and  such  owner  shall  forfeit  the  sum  of  one  dollar  for  every  day  he  shall 
permit  his  fence  to  remain  after  the  expiration  of  said  sixty  days,  and  he  shall  pay 
all  necessary  coSt  of  removal,  to  be  collected  by  said  overseer  before  any  justice  of 
the  peace  having  jurisdiction,  for  the  usie  and  benefit  of  the  school  fund. 

ThU  is  Dot.ancoDstitutional  and  may  be  eDforced  after  dae  notice.     23,  303  (36  N.  W.,  548). 

1846.  All  public  streets  of  villages  not  incorporated  are  a  part  of  the  pub- 
lic road;  and  all  road  overseers  or  persons  having  charge  of  the  same,  in  the  re- 
spective districts  of  such  villages,  shall  work  the  same  as  provided  by  law. 

1847.  Such  portions  of  all  roads  as  lie  within  the  limits  of  any  city  or 
incorporated  village,  shall  conform  to  the  direction  and  grade,  and  be  subject  to  all 
the  r^nlations  of  other  streets  in  such  city  or  village. 

1848.  Roads  or  streets  shall  not  be  established  or  opened  across  the  lands 
reserved  by  the  state  for  its  various  institutions  lying  adjacent  thereto  without  the 
express  consent  of  the, legislature. 

1849.  The  establishment,  vacation,  or  alteration  of  a  public  road,  either  along 
or  across  a  county  linCy  may  be  effected  by  the  concurrent  action  of  the  respect- 
ive county  boards  in  the  mode  hereinbefore  prescribed.  The  commissioners  ap- 
pointed to  locate  the  road  in  such  cases  must  act  in  concert,  and  the  road  will  not 
be  deemed  established,  vacated,  or  altered  in  either  county  until  it  is  so  in  both» 
All  expenses  incurred  under  the  provisions  of  the  preceding  section,  and  all  ex- 
penses in  keeping  public  roads  on  county  lines  in  repair,  shall  be  paid  equally  by 
the  counties  interested. 

1850.  Hereafter  there  shall  be  no  distinction  between  roads  heretofore  known 
as  state  roads  and  connty  roads ;  both  are  alike  subject  to  the  provisions  of  this 
chapter.  Roads  established  by  the  concurrent  action  of  the  county  boards  of  two 
or  more  counties  can  only  be  discontinued  by  the  concurrent  action  of  the  county 
boards  of  the  several  counties  in  which  the  same  may  be  situated,  but  such  roads 
shall  be  treated  in  all  other  respects  as  provided  in  this  chapter. 

1851.  Public  roads  may  be  established  without  the  appointment  of  a  com- 
missioner, provided  the  written  consent  of  all  the  owners  of  the  land  to  be  used 
for  that  purpose  be  first  filed  in  the  county  clerk^s  office;  and  if  it  is  shown  to  the 
satisfaction  of  the  county  board  that  the  proposed  road  is  of  sufficient  public  im- 
portance to  be  opened  and  worked  by  the  public,  they  shall  make  an  order  establish- 
ing the  same,  from  which  time  only  shall  it  be  regarded  as  a  public  road. 
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1852.  If  a  survey  fpr  the  establishment  of  the  road  named  in  the  preceding 
section  is  necessary,  the  board,  before  ordering  such  survey,  may  require  the  parties 
asking  for  the  establishment  of  such  highway  to  pay,  or  secure  the  payment,  of  the 
expenses  of  such  survey. 

1853.  Any  applicant  for  damages  claimed  to  be  caused  by  the  establishment 
of  a  road  may  appeal  from  the  final  decision  of  the  county  board*  to  the  district 
court  of  the  county  in  which  the  land  lies;  but  notice  of  such  appeal  must  be  served 
on  the  county  clerk  within  twenty  days  after  the  decision  is  made.  If  the  road  has 
been  established  on  condition  that  the  petitioners  therefor  pay  the  damages,  such 
notice  shall  be  served  on  the  four  persons  first  named  in  the  petition  for  die  high- 
way, if  there  are  that  many  who  reside  in  the  coupty. 

1854.  An  appeal  may  also  be  taken  by  the  petitioner  for  the  road  as  to  the 
amount  of  damages,  if  the  establishment  of  the  road  has  been  made  conditional 
upon  his  paying  the  damages,  by  his  serving  notice  of  such  appeal  on  the  county 
clerk  and  applicant  for  damages  within  twenty  days  after  the  decision  of  the  board, 
and  filing  a  bond  in  the  office  of  such  clerk,  with  sureties  to  be  approved  by  him, 
conditioned  for  the  payment  of  all  costs  occasioned  by  such  appeal,  unless  the  appel- 
lant fails  to  recover  a  more  favorable  judgment  in  the  district  court  than  was  allowed 
him  by  such  board. 

Appeals  for  damages  caased  by  the  establishment  of  a  road  shoald  be  taken  under  these  sec- 
tions and  not  nnder  general  appeal  law.     14,  311(16  N.  W.,  150). 

1855.  In  the  cases  contemplated  in  the  two  preceding  sections,  the  clerk  shall, 
within  ten  days  after  the  notices  aforesaid  are  served  and  filed  in  his  office,  make 
out  and  file  in  the  office  of  the  clerk  of  said  court  a  transcript  of  the  papers  on 
file  in  his  office,  and  the  proceedings  of  the  board  in  relation  to  such  damages.  The 
claimant  for  damages  shall  be  plaintiff,  and  the  petitioner  for  the  road  defendant, 
except  the  damages  have  been  ordered  paid  out  of  the  county  treasury,  in  whidi 
case  the  county  shall  be  defendant. 

1866.  The  amount  of  dalmages  the  claimant  is  entitled  to  shall  be  ascertained 
by  said  court  in  the  same  manner  as  in  actions  by  ordinary  proceedings,  and  the 
amount  so  ascertained  shall  be  entered  of  record,  but  no  judgment  shall  be  ren- 
dered therefor.  The  amount  thus  ascertained  shall  be  certified  by  the  clerk  of  the 
county  board,  who  shall  thereafter  proceed  as  if  such  amount  bad  been  by  them 
allowed  the  claimant  as  damages. 

1857.  If  the  appeal  has  been  taken  by  the  claimant,  the  petitioner  of  the  rood 
or  the  county  must  pay  the  oosts  occasioned  by  the  appeal;  but  the  county  shall 
pay  only  when  the  damages  have  been  ordered  to  be  paid  out  of  the  county  treasury. 
If  the  petitioner  for  the  road  appeals,  he  must  pay  the  costs,  unless  the  claimant  re- 
covers a  less  amount  than  was  allowed  him  by  the  board,  in  which  case  the  costs 
shall  be  paid  by  the  claimant.  Judgment  shall  be  rendered  in  accordance  with  the 
forgoing  provisions. 

1858.  When  by  the  reason  of  the  loss  or  destruction  of  the  field  notes  of  the 
original  survey,  or  in  cases  of  defective  surveys  or  record,  or  in  cases  of  such  nu- 
merous alterations  of  any  road  since  the  original  survey  that  its  location  cannot  be 
accurately  defined  by  the  papers  on  file  in  the  proper  office,  the  county  board  of  the 
proper  county  may,  if  they  deem  it  necessary,  cause  such  road  to  be  resurveyed, 
platted,  and  recorded  as  hereinbefore  provided. 

1859.  If  the  same  has  not  been  heretofore  done  in  any  other  manner,  the 
county  clerk  shall,  within  six  months  after  this  act  shall  take  effect,  cause  every 
road  in  his  county,  the  legal  existence  of  which  is  shown  by  the  records  and  files 
in  his  office,  to  be  platted  in  a  book  to  be  obtained  and  kept  for  that  purpose,  and 
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knowD  as  the  "road-plat  book."  Each  township  or  precinct  shall  be  platted  sepa- 
lately,  on  a  scale  of  not  less  than  four  inches  to  the  mile;  and  such  clerk  @hall  have 
all  changes  in  or  additions  to  the  roads  legally  established  immediately  entered  upon 
said  plat-book — with  appropriate  references  to  the  files  in  which  the  papers  relating 
to  the  same  may  be  found. 

1860.  The  section  lines  are  hereby  declared  to  be  public  roads  in  each 
county  in  this  state,  and  the* county 'board  of  such  county  <may,  whenever  the  public 
good  requires  it,  open  such  roads  without  any  preliminary  survey  and  cause  them  to 
be  worked  in  the  same  manner  as  other  public  roads;  Provided,  That  any  damages 
claimed  by  reason  of  the  opening  of  any  such  road  shall  be  appraised  and  at1owed| 
as  nearly  as  practicable,  in  manner  hereinbefore  provided.  "^Aiid  provided  furlher^ 
That  the  county  board  before  opening  such  section  line  road  shall  direct  the  county 
surveyor  to  perpetuate  the  existing  government  corners  along  such  line  by  [)laating 
monuments  of  some  durable  material  with  suitable  witnesses  whenever  practicable, 
and  make  a  record  of  the  same. 

All  after  *  added  1885,  p.  316.  Discretionary  with  board  whether  section  line  be  declared 
road  withoat  petition.  20,  652  (31  N.  W.,  232).  Coanty  board  may  order  anj  se^^tion  lice  opened 
as  a  load,  bat  cannot  vacate  sapb  a  road  withoat  a  hearing.     26,  260  (41  N.  W.,  1090]. 

1861.  When  the  lands  of  any  person  shall  be  surrounded  or  enelasedj  or 
be  shut  out  and  cut  off  from  a  public  highway  by  the  lands  of  any  other  perean  or 
persons,  who  refuse  to  allow  such  person  a  private  road  to  pass  to  or  from  his  or 
her  said  land,  it  shall  be  the  duty  of  the  county  board,  on  petition  of  any  person 
whose  land  is  so  surrounded  or  shut  out^  to  appoint  three  disinterested  freeholders 
of  the  precinct  or  township,  in  counties  under  township  organization,  in  which  the 
land  lies,  as  commissioners  to  view  and  mark  out  a  road  from  laiul  of  the  peti- 
tioner to  the  nearest  public  highway,  and  assess  the  damages  the  per^ou  will  sustain 
through  whose  land  the  road  will  pass. 

1862.  The  person  desiring  to  secure  the  right  of  way  shall  give  the  person 
or  persons  through  whose  lands  the  road  will  ruu  at  least  two  days'  notice  of  such 
intended  application,  by  leaving  or  causing  to  be  left  a  written  notice  at  his  usual 
place  of  abode;  and  satisfactory  evidence  that  such  notice  has  been  given  shall  be 
presented  to  the  board  before  commissioners  shall  be  appointed. 

1863.  The  commissioners  shall,  before  entering  upon  the  discharge  of  their 
-duties,  take  and  subscribe  an  oath  before  some  judge  or  justice  of  the  }^ace,  that 
they  are  not  interested  nor  of  kin  to  either  of  the  parties  interested  in  the  proposed 
road,  and  that  they  will  faithfully  and  impartially  view  and  mark  out  said  road  to 
the  greatest  ease  and  convenience  of  the  parties,  and  as  little  as  may  be  to  the  injury 
•of  either,  and  assess  the  damages  which  will  be  sustained  by  the  party  through 
whose  land  it  will  run. 

1864.  Said  commissioners  shall  make  out  a  report  of  their  proceedings, 
stating  particularly  the  course  and  distance  of  said  roao^  and  the  amount  of  dam- 
Jiges  assessed,  which  report^  together  with  a  certificate  of  the  oath,  shall  be  returned 
to  the  connty  commissioners  and  filed  by  the  county  clerk. 

1866.  If  the  report  be  approved  by  the  county  board,  and  the  petitioner 
«hall  produce  satisfactory  evidence  that  he  has  paid  the  damages  assessed  (or  ten- 
dered payment,  if  the  party  refuse  to  receive  it),  and  all  costs  attending  the  proceed- 
ings, tne  county  board  shall  grant  an  order  to  said  petitioner  to  open  a  road  not 
exceeding  fifteen  feet  in  width;  and  if  any  person  or  persons  obstruct  said  road, 
such  person  or  persons  shall  be  liable  to  all  the  penalties  for  obstructing  a  public 
road;  Provided,  however.  If  such  road  shall  pass  through  any  inclosure,  and  it  shall 
be  required  by  the  owner  thereof,  the  person  applying  for  such  road  shall  put  up 
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and  keep  at  each  entrance  into  such  indosure  a  good  and  substantial  swinging  gate; 
Provided  further^  That  either  party  may  appeal  from  the  decision  of  the  county 
board  in  like  manner  as  prescribed  in  case  of  public  roads.  ^ 

1866.  Upon  the  establishment  of  the  right  of  way,  as  in  this  chapter  pro- 
videdy  the  same  shall  vest  and  descend  as  an  easement  in  the  party  and  his  or 
her  heirs  or  assigns  forever. 

1867.  The  county  board  shall  divide  the  county,  except  that  porticm  occupied 
by  cities  and  incorporated  villages^  into  as  many  road  districts  as  may  be  neces- 
sary, and  may  alter  the  boundaries  thereof  as  may  seem  proper;  Provided,  however , 
That  in  no  case  shall  any  road  district  be  so  constituted  as  to  be  within  the  limits  of 
two  distinct  voting  precincts^  or  townships  in  counties  under  township  organization; 
and  it  shall  be  the  duty  of  the  county  clerk,  upon  application,  to  furnish  each 
supervisor  with  a  particular  description  of  the  boundaries  of  his  district. 

1868.  The  overseers  of  the  respective  districts  are  hereby  authorized  to 
procure,  if  they  deem  it  necessary,  a  plow,  and  one  or  more  scrapers  for  the  use 
of  the  road  district,  the  cost  thereof  to  be  paid  out  of  the  road  fund  of  the  district, 
and  allowed  in  the  settlement  with  the  overseer. 

1869.  If  any  overseer  shall  neglect  or  refuse  to  keep  the  roads  of  his  dis- 
trict in  good  repair  as  the  number  of  hands  and  the  amount  of  road  tax  under  his 
control  would  reasonably  enable  him  to  do,  or  otherwise  neglect  to  perform  any  of 
the  duties  imposed  upon  him  by  this  chapter,  he  shall  be  liable  on  his  official  bond  to  pay 
a  fine  of  not  less  than  five  nor  more  than  fifty  dollars,  to  be  recovered  by  civil 
action  before  any  justice  of  the  peace  in  the  county  at  the  suit  of  any  citi^n  for  the 
benefit  of  the  school  fund. 

CoQDty  not  liable.     10,  554  (7  N.  W.,  269).    No  action  lies  against  overaeer.     6,  302. 

1870.  In  case  of  any  sudden  damage  or  injury  to  any  bridee,  culvert,  or 
road,  the  overseer  may,  on  one  day^s  notice,  call  out  any  and  all  able-bodied  men 
under  fifty  years  of  age  in  his  district  (but  not  more  than  two  days  at  any  one  time 
without  their  consent),  to  effect  all  repairs  immediately  necessary  thereon;  and  per^ 
sons  so  called  out  shall  be  entitled  to  receive  $1.50  per  day  from  the  fund  in  the 
hands  of  such  overseer. 

No  aathority  to  nse  contignons  land.     9,  331  (2  N.  W.,  707). 

1871.  If  any  able-bodied  man  when  duly  summoned  as  provided  in  the  pre- 
ceding section  fail  to  appear  and  labor  diligently  by  himself  or  his  substitute,  or 
send  satisfactory  excuse  thereof,  he  shall  be  liable  to  a  penalty  of  five  dollars,  to 
be  recovered  by  civil  action  before  any  justice  of  the  peace,  at  the  suit  of  any  citizen 
for  the  benefit  of  the  school  fund. 

1872.  The  county  board  may,  in  their  discretion,  whenever  there  is  sufficient 
money  on  hand  in  the  county  road  fund,  build  or  repair  any  bridge  or  bridges 
within  the  limits  of  any  incorporated  city  or  village  in  their  county. 

1873.  Any  public  road  that  is  or  shall  hereafter  be  laid  out  on  a  county  or 
town  line,  shall  be  held  to  be  a  road  on  a  county  or  township  line,  although, 
owing  to  the  topography  of  the  ground  along  said  county  or  township  line,  or  at 
the  crossing  of  any  stream  of  water,  the  proper  authorities,  in  establishing  or  locat- 
ing such  road,  may  have  located  a  portion  of  the  same  to  one  side  of  such  county  or 
township  line. 

1874.  Whenever  any  persons,  traveling  with  any  carriages,  shall  meet  on 
any  road  in  this  state,  the  persons  so  meeting  shall  seasonably  tum  their  carriages 
to  the  right  of  the  center  of  the  road,  so  as  to  permit  each  carriage  to  pass  without 
interfering  or  interrupting,  under  the  penalty  of  five  dollars  for  every  neglect  or 
offense;  Provided^  This  section  shall  not  be  construed  to  apply  to  any  case,  unless 
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some  injury  to  person  or  property  shall  occur  by  the  driver  of  the  carriage  or 
wagon  refusing  to  turn  to  the  right  of  the  beaten  track;  nor  shall  it  be  construed 
to  extend  to  a  case  where  it  is  impracticable,  from  the  nature  of  the  ground,  for  the 
driver  of  the  carriage  or  wagon  to  turn  to  the  right  of  the  beaten  track. 

1875.  No  person  owning  any  carriage,  running  or  traveling  upon  any  road 
in  this  state,  for  the  conveyance  of  passengers,  shall  employ,  or  continue  in  employ- 
ment, any  person  to  drive  such  carriage  who  is  addicted  to  dmnkeiinees  or  the  ex- 
cessive use  of  spirituous  liquors,  and  if  any  such  owner  shall  violate  the  provisions  of 
this  section,  after  he  shall  have  had  notice  and  reasonable  proof  that  such  driver  is 
addicted  to  drunkenness,  be  shall  forfeit  at  the  rate  of  five  dollars  per  day  for  all 
the  time  during  which  he  shall  thereafter  have  kept  any  such  driver  in  his  employ- 
ment. 

'  1876.  If  any  driver,  whilst  actually  employed  in  driving  any  such  carriage, 
shall  be  guilty  of  intoxication  to  such  a  degree  as  to  endanger  the  safety  of  the 
passengers  in  the  carriage,  it  shall  be  the  duty  of  the  owner  of  such  carriage,  on  re- 
ceiving written  notice  of  the  &ct,  signed  by  any  one  of  said  passengers,  and  certified 
by  him  on  oath,  forthwith  to  discharge  such  driver  from  his  employment;  and' 
ev^ry  such  owner  who  shall  retain  or  have  in  his  employ,  within  three  months  after 
the  receipt  of  such  notice,  any  driver  who  shall  have  been  so  intoxicated,  shall  for- 
feit at  the  rate  of  five  dollars  per  day  for  the  time  during  which  he  shall  keep  any 
such  driver  in  his  employment  after  receiving  such  notice. 

1877.  No  person  driving  any  carriage  upon  any  road  within  this  state^  with 
or  without  passengers  therein,  shall  run  his  horses  or  carriage  (or  permit  the  same 
to  be  run)  upon  any  occasion,  or  for  any  purpose  whatever ;  and  no  person  riding 
any  horse  or  mule  shall  run  the  same  on  any  public  road,  except  in  cases  of  neces- 
sity;  and  every  person  who  shall  offend  against  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  not  ez- 
oeeding  ten  dollars,  or  imprisoned  not  exceeding  sixty  days,  at  the  discretion  of  the 
court. 

:1878.  It  shi^llnotibe^lawfill  for  any  person  to  leave  a  horse,  *mnle,v  or  ^ 
team  standing  upon  any  public  road,  unless  the  same  shall  be  securely  hitched  or 
gtianied.     Any  person  offending  against  the  provisions  of  this  section  shall  be  liable 
to  a  penalty  of  f  5  for  eifclr  and  every  such  offense. 

1879.  It  shall  not  be  lawful  for  the  driver  of  any  carriage  used  for  the 
parpoae  of  conveying  passengers  for  hire  to  leave  the  horses  attached  thereto, 
while  the  passengers  remain  therein,  without  first  making  such  horses  fast  with  a 
sufficient  halter,  rope,  or  chain,  or  by  placing  the  lines  in  the  hands  of  some  other 
person,  so  as  to  prevent  their  running.  And  if  any  such  driver  shall  offend  against 
the  provisions  of  this  section  he  shall  forfeit  the  sum  of  f  20,  to  be  recovered  by 
civil  action  at  the  suit  of  any  citizen  for  the  benefit  of  the  school  fund. 

1880.  The  owners  of  every  carriage  running  upon  any  road,  for  the  con- 
veyance of  passengers,  shall  be  liable,  jointly  and  severally,  to  the  party  injured, 
in  all  cases  for  aU  injuries  and  damages  done  by  any  person  in  the  employment  of 
such  owners  as  a  driver,  while  driving  such  carriage,  to  any  person  or  to  the  property 
of  any  person;  and  that,  whenever  the  act  occasioning  suoi  injury  or  damage  be 
willfhl,  negligent,  or  otherwise,  in  the  same  manner  that  such  driver  wonld  be 
liable.  Any  driver  of  any  mail  stage  coach,  or  any  other  vehicle  for  the  convey- 
ance of  passengers,  willfully  offending  against  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  imprisoned  not 
exceeding  thirty  days,  or  fined  not  exceeding  $100. 

1881.  The  term  '*  carriage,*'  as  used  in  this  act,  shall  be  conrtmed  to  in- 
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olude  stage  coaches,  wagons,  carts,  sleighs,  sleds,  and  every  other  carriage  or  vehicle 
used  for  the  transportation  of  passengers  and  goods,  or  either  of  them. 

1882.  Nothillg  herein  contained  shall  be  construed  to  proyent  additional 
regulations,  or  the  licensing  of  hacks  and  carriages  by  the  corporate  authorities  of 
cities  and  villages,  under  the  ordinances  of  such  corporation. 

1883.  If  any  person  shall  injure  or  obstruct  a  public  road  by  falling  a  tree 
or  trees  in,  upon,  or  across  the  same,  or  by  placing  or  leaving  any  other  obstruction 
thereon,  or  by  encroaching  upon  the  same  with  any  fence,  or  by  plowing  or  digging 
any  ditch  or  other  opening  thereon,  or  by  turning  a  current  of  water  so  as  to  satur- 
ate or  wash  the  same,  or  shall  leave  the  cutting  of  any  hedge  thereupon,  for  more 
than  five  days,  he  shall  forfeit  for  every  such  offense  a  sum  not  less  than  $3  nor 
more  than  $10,  and  in  case  of  placing  any  obstruction  on  the  road,  an  additional 
sum  of  not  exceeding  $3  per  day  for  every  day  he  shall  sufiPer  such  obstruction  to 
remain  after  he  has  been  onlered  to  remove  the  same,  by  any  of  the  road  overseers, 
complaint  to  be  made  by  any  person  feeling  himself  aggrieved;  Provided^  This  sec- 
tion shall  not  apply  to  any  person  who  shall  lawfully  iell  any  tree  for  use,  and  will 
immediately  remove  the  same  out  of  the  road,  nor  to  any  person  through  whose 
land  a  public  road  may  pass,  who  shall  desire  to  drain  his  land,  and  shall  give  due 
notice  to  the  overseer  of  such  intention ;  Arid  provided  farther^  That  any  over- 
seer of  roads,  after  having  given  reasonable  notice  (to  the  owners)  of  the  obstruc- 
tion, or  person  so  obstructing,  or  plowing  or  digging  ditches  upon  such  road,  may 
remove  any  such  fence  or  other  obstruction,  fill  up  any  such  ditch  or  excavation, 
and  recover  the  necessary  cost  of  such  removal  from  such  owner  or  other  person  ob- 
structing such  road  aforesaid,  to  be  collected  by  said  overseer  before  any  justice  of 
the  peace  having  jurisdiction. 

1894.  If  any  person  shall  purposely  destroy  or  injure  any  sidewalk,  pub- 
lic bridge,  culvert,  or  causeway,  or  remove  any  of  the  timber  or  plank  thereoi)  or 
obstruct,  tlie  same,  he  shall  forfbit  a  sum  not  less  than  $8  nor  more  than  $100,  a^d 
shall  be  liable  for  all  damages  occasioned  thereby,  and  all  necessary  costs  of  rebuild- 
ing  9r  repairing  the  same. 

1885.  It  shall  be  lawful  for  the  owner  pr  occupants  of  land  bordering  upon 
any  public  road  to  build  sidewalks  not  to  exceed  six  feet  in  width,  and  to  plant 
shade  and  ornamental  trees  along  and  in  such  road  at  a  distance  not  exceeding  one- 
tenth  of  the  l^al  width  of  the  road  from  its  margin,  and  also  to  erect  and  maintain 
a  fence  so,  long  as  it  shall  be  actually  necessary  for  the  purpose  of  raising  a  hedge 
on  «aid  margin  a  distance  of  six  feet  from  the  within  said  marginal  lines. 

•   J  886.  Whoever  shall  ride  or  drive  faster  than  a  walk  over  any  bridge, 
shall  forfeit  for  every  such  ofiense  the  sum  of  $6. 

.1887.  The  oyerseers  of  the  several  road  districts  are  hereby  authorised  to 
enter  upon  iiny  land  adjacent  to  any  public  road  in  their  respective  districts,  for 
the  purpose  of  opening  any  ditch,  drain,  necessary  sluice,  or  water-coui^pe,  when- 
ever it  shall  be  necessary  to  open  a  water-course  from  any  road  to  the  natural  water- 
courses, and  to  dig,  open,  and  clean  ditches  upon  said  land,  for  the  purpose  of  car- 
rying off  the  water  from  said  road,  or  to  drain  any  slough  or  pond  on  said  road ; 
JP^ovidedy  That  unless  the  owner  of  such  land,  or  his  agent,  shall  first  consent  to 
the  cutting  of  such  ditches,  the  overseer  shall  call  to  his  assistance  three  electors  of 
his  district,  who  shall  appraise  the  damages  sustained  by  such  person.  Such 
appraisers  shall  make  their  award  in  writing,  and  the  same  shall  be  paid  out  of  any 
money  in  the  hands  of  the  overseer,  out  of  or  belonging  to  his  district,  and  if  there 
be  none  such,  the  same  shall  be  paid  by  the  county  b^d,  out  of  the  county  road 
'fi^nd^ 
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1888.  Justices  of  the  peace  shall  have  jorisdiotion  in  all  cases  arising  un- 
der this  act,  where  any  fine,  penalty,  or  forfeiture  imposed  does  not  exceed  their 
jurisdiction. 

1889.  It  shall  be  the  duty  of  each  overseer  of  roads  during  the  months  of 
June  or  July  in  each  year  to  make  provision  for  the  prevention  and  spread  of 
prairie  fires  in  his  district  by  causing  at  least  four  furrows  to  be  plowed  on  each 
aide  of  such  public  or  main  traveled  roads  in  his  district,  not  less  than  two  rods 
from  the  center  of  such  roads,  where  practicable,  and  at  a  suitable  time  and  as  soon 
thereafter  as  the  grass  becomes  sufficiently  dry,  he  shall  cause  to  be  burned  all  grass 
between  said  plowing  on  either  side  of  the  roads.  The  labor  to  be  performed  un- 
der the  provisions  of  this  section  shall  be  a  part  of  the  labor  to  be  performed  by  per- 
sons assessed  to  pay  labor  or  road  tax,  and  they  shall  be  allowed  compensation  at  the 
rate  hereinafter  provided  for  other  work  on  public  roads. 

Ameoded  1883,  p.  284. 

1890.  lu  counties  not  under  township  organization,  one-half  of  all  moneys  paid 
into  the  county  treasury,  from  the  several  rood  districts,  in  discharge  of  road  tax, 
shall  constitute  a  county  road  fund  which  shall  be  at  the  disposal  of  the  county 
commissioners  for  the  general  benefit  of  the  county  for  road  purposes;  the  other 
half  of  all  moneys  paid  into  the  county  treasury  from  the  several  road  districts,  in 
discharge  of  road  tax,  and  all  money  paid  in  discharge  of  labor  tax,  shall  constitute 
a  district  road  fund,  which  shall  be  paid  by  the  county  treasurer  to  the  overseer 
of  the  road  district  from  which  it  was  collected,  and  expended  by  him  only  for  the 
following  purposes:  First — For  the  construction  and  repair  of  bridges  and  culverts 
and  making  fire-guards  along  the  line  of  roads.  Second — For  the  payment  of  dam- 
ages of  the  right  of  any  public  road.  Tliird — For  the  payment  of  wages  of  over- 
seers, and  for  the  expense  of  procuring  the  necessary  guide  boards.  Fourth — For 
the  payment  of  wages  of  commissioners  of  roads,  surveyor^  chainmen  and  other  per- 
sons engaged  in  locating  or  altering  any  county  road,  if  the  road  be  finally  estab- 
lished or  altered,  as  hereinbefore  provided.  Fifth — For  work  and  repairs  upon 
road.  *Providedj  That  the  county  commissioners  of  counties  not  under  township 
organization  may  levy  the^same  rate  of  road  tax  upon  the  property  within  any  in- 
corporated city  of  the  metropolitan  class  and  cities  of  the  first  class  as  is  levied  upon 
the  property  situated  within  the  several  road  districts,  and  all  moneys  paid  into  the 
county  treasury  in  discharge  of  road  tax  levied  upon  property  within  the  iucoriK)- 
rate  limits  of  any  such  city  shall  constitute  a  part  of  the  general  road  fund  of  the 
county,  and  be  subject  to  the  disposal  of  the  county  commissioners  for  the  general 
benefit  of  the  county  and  city,  one-half  of  which  shall  go  to  the  county  for  road  pur- 
poses and  one-half  to  the  council  of  said  cities  to  be  used  for  road  purposes. 

All  after  «  added  1891,  p.  314. 

1891.  The  county  commissioij^rs  shall  have  power,  upon  receiving  a  petition 
signed  by  at  least  two-thirds  of  the  qualified  electors  of  any  district,  to  order  that 
any  road  moneys  belonging  to  the  district  be  expended  in  any  other  district, 
under  the  direction  of  the  proper  overseer  thereof;  and  in  such  case  such  overseer 
shall  pay  over  all  moneys  in  his  hands  to  the  ovei*seer  of  the  district  in  which  such 
money  is  ordered  to  be  expended  and  take  his  receipt  for  the  same. 

1892.  It  shall  be  the  duty  of  each  overseer  of  roads  to  give  at  least  three  days, 
notice  to  all  persons  residing  in  his  district  liable  to  pay  labor  and  road  tax 
therein,  either  personally  or  in  writing  left  at  their  place  of  abode,  of  the  time  when 
between  the  first  day  of  April  and  the  first  day  of  October  in  each  year,  and  the 
place  where  they  may  appear  and  pay  their  labor  tax  and  three-fourths  oif  their 
road  tax  in  labor,  and  with  what  implements.     '^And  it  shall  be  the  duty  of  the 
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cx>unty  clerk  in  each  county  in  the  state  of  Nebraska  to  furnish  to  each  overseer  of 
roads  in  his  county,  on  or  before  the  first  day  of  March  in  each  year  a  list  of  all 
property  subject  to  road  tax  in  his  district,  the  name  of  the  owner  or  owners  of  the 
same,  together  with  the  amount  of  road  tax  due  thereon,  said  road  tax  to  be  com- 
puted upon  the  assessment  of  the  previous  year. 
Ameoded  and  all  after  *  added  1881,  p.  328. 

1893.  The  overseer  shall  allow  all  persons  who  may  appear  in  pursuance  to 
such  notice  and  offering  to  pay  their  labor  tax  and  three-fourths  [of]  their  road  tax 
in  labor,  under  his  direction,  the  sum  of  $1.50  for  every  day  he  shall  actually 
work  eight  hours  on  such  road,  $1.50  for  each  yoke  of  oxen,  and  $1.50  for  eadi 
span  of  horses  he  shall  furnish  agreeably  to  the  reqairements  of  the  overseer;  and 
for  such  labor  performed  the  overseer  shall  give  to  such  person  a  certificate,  whidi 
certificate  shall  be  received  by  the  county  treasurer  in  discharge  of  the  labor  tax  and 
three-fourths  of  the  road  tax  of  such  person  as  aforesaid.  The  one-fourth  of  the 
road  tax  shall  be  paid  in  cash ;  Provided,  That  any  person  who  is  a  resideilt  of  the 
district  not  notified  by  the  overseer  to  labor  upon  the  roads  as  hereinbefore  pro- 
vided, shall  be  discharged  from  the  payment  of  said  labor  tax  aiid  three-fourths 
[of]  said  road  tax. 

Law  aa  to  notice,  see  4,  306.  Prior  to  passage  of  present  law  failore  to  giTe  notice  wonld  not 
release  lien  of  the  tax,  and  the  provision  that  notice  is  to  be  given  to  residents  only  does  not  in> 
validate  the  tax  as  to  non-residents.    4,  306. 

1894.  Each  oyerseer  of  roads  shall  make  a  return  to  the  county  treasurer 
on  or  before  the  first  day  of  November  of  each  year,  containing  the  names  of  each 
person  liable  to  pay  labor  or  road  tax,  or  both,  in  his  district,  whom  he  has  notified 
to  labor  upon  the  roads,  as  provided  in  section  78  [1892].  Such  returns  shall  be  made 
under  oath,  and  shall  be  conclusive  evidence  that  notice  to  labor,  as  aforesaid,  upoD 
the  persons  therein  named  has  been  made  by  said  overseer.  If  said  overseer  make& 
a  false  return  he  shall  be  guilty  of  perjury  and  be  punished  accordingly. 

1895.  Oyerseers  of  roads  shall  make  an  annual  settlement  under  oath 
with  the  board  of  county  commissioners,  at  their  first  meeting  in  January,  showing 
the  amount  of  money  which  has  come  into  their  hands  by  virtue  of  (ibc^r  ofl^cevaiia 
how  the  same  has  been  expended.  The  county  commissioners,  if  they  deem  it  ex- 
pedient, shall  have  power  to  cite  any  overseer  to  appear  before  them  at  any  other 
time  and  make  settlement  as  herein  provided,  giving  him  reasonable  notice  thereof. 

1896.  The  oyerseer  shall  be  allowed  two  dollars  ($2)  per  day,  including 
the  time  necessarilv  spent  in  notifying  the  hands,  superintending  the  work  on  roads 
and  making  out  his  return,  but  not  to  exceed  the  sum  of  thirty  dollars  ($30)  m 
any  one  vear,  which  sum  shall  be  paid  out  of  the  district  road  fund  after  deducting 
bis  own  labor  tax  and  three-fourths  (f )  of  his  road  tax.  If  there  is  not  sufficient 
money  in  the  district  road  fund  with  which  to  pay  said  overseer,  he  shall  be  en- 
titled to  a  certificate  from  the  county  board,  which  certificate  shall  be  paid  out  of 
the  district  road  fund,  and  if  there  be  not  sufficient  money  in  the  district  road  fund 
to  pay  such  certificate,  then  the  county  treasurer  shall  register  and  pay  said  certifi- 
cate in  the  same  manner  the  county  warrants  are  paid  a  warrant  on  the  county  gen- 
eral fund,  from  the  county  board,  for  the  amount  of  labor  performed. 

Amended  1887,  p.  586. 

Ib97.  All  contracts  for  the  erection  and  reparation  of  bridges  and  approacues 
thereto,  for  the  building  of  culverts,  and  im[)rovements  on  roads,  the  cost  or  ex- 
pense of  which  shall  exceed  one  hundred  dollars,  shall  be  let  by  the  county  commis- 
sioners to  the  lowest  competent  bidder,  but  no  contract  shall  be  entered  into  for 
a  greater  sum  than  the  amount  of  money  on  hand  in  the  county  road  fund  derived 
from  the  levy  of  previous  years,  and  two-thirds  of  the  levy  for  the  current  year^ 
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together  with  the  amount  of  money  in  the  district  road  fund  of  the  district  where 
such  work  is  to  be  performed ;  and  every  bidder,  before  entering  on  any  work  pur- 
suant to  contract,  shall  give  bond  to  th^  county  with  at  least  two  good  and  sufiS- 
cieut  sureties,  in  any  sum  double  the  amount  of  the  contract,  which  bond  shall  be 
approved  by  the  county  commissioners,  conditioned  for  the  faithful  execution  of  the 
contract 

1898.  Before  any  contracts,  as  aforesaid,  shall  be  let,  the  county  commissioners 
shall  adyertise  for  bids  therefor,  and  shall  require  bidders  to  accompany  their 
bids  with  plans  and  specifications  of.  the  work,  and  they  may  accept  the  most  suit-' 
able  plan,  and  award  the  contract  accordingly,  or  may  reject  any  or  all  bids. 

1899.  Such  adyertiBement  shall  state  the  general  character  of  the  work, 
and  shall  be  published  four  cousecutive  weeks  in  some  newspaper  printed  and  of 
general  circulation  in  the  county;  and  if  there  be  no  newspaper  printed  in  the 
county,  then  such  advertisement  shall  be  published  in  some  newspaper  of  general 
circulation  therein.  Where  the  cost  of  the  work  exceeds  five  hundred  dollars,  such 
advertisement  shall  also  be  published  four  consecutive  weeks  in  some  newspaper 
printed  in  and  of  general  circulation  throughout  the  state. 

A  paper  in  ooanty  of  general  circalation  in  the  state  wonld  be  sufficient.  18,  360  (25  N.  W., 
366). 

1900.  The  cost  of  the  work  performed  under  any  contract  entered  into  under 
the  provisions  of  the  preceding  sections  shall  be  paid  from  the  money  belonging 
to  the  district  in  which  such  work  is  performed  ;  or,  if  that  be  insufficient,  the  bal- 
ance shall  be  paid  from  the  county  road  fund ;  Provided,  That  where  under  any  law 
of  this  state  bonds  are  voted  to  aid  in  the  building  or  repairing  of  any  bridge,  the  ex- 
pense thereof  shall  be  paid  by  such  bonds,  or  the  proceeds  thereof. 

1901.  Bridges  over  streams  which  divide  counties,  and  bridges  over  streams 
on  roads  on  county  lines,  shall  be  built  and  repaired  at  the  equal  expense  of 
such  counties;  Prom'c/ecZ,  That  for  the  building  and  maintaining  of  bridges  over 
streams  near  county  lines,  in  which  both  are  equally  interested,  the  expense  of  build- 
ing and  maintaining  any  such  bridges  shall  be  borne  equally  by  both  counties. 

This  does  not  empower  one  oounty  to  bnild  or  repair  a  bridge  and  collect  one-half  of  the  ex- 
pense from  the  other.     12,  8  (10  N.  W.,  413) ;  18,  :i55  (25  N.  W.,  356). 

1902.  For  the  purpose  of  building  or  keeping  in  repair  such  bridge  or 
bridges,  it  shall  be  lawful  for  the  county  boards  of  such  adjoining  counties  to  enter 
into  joint  contracts ;  and  such  contracts  may  be  enforced,  in  law  or  equity,  against 
them  jointly,  tlie  same  as  if  entered  into  by  individuals,  and  they  may  be  proceeded 
against,  Jointly,  by  any  parties  interested  in  such  bridge  or  bridges,  for  any  u^lect 
oi  duty  in  reference  to  such  bridge  or  bridges,  or  for  any  damages  growing  out  of 
such  neglect;  ^Provided,  That  if  either  of  such  counties  shall  refuse  to  enter  into 
oontracts  to  carry  out  the  provisions  of  this  section,  for  the  repair  of  any  such  bridge, 
it  shall  l)e  lawful  for  the  other  of  said  counties  to  enter  into  such  contract  for  all 
needful  repairs,  and  recover  by  suit  from  the  county  so  in  default  such  proportion  of 
the  costs  of  making  such  repairs  as  it  ought  to  pay,  not  exceeding  one-half  of  the  full 
amount  so  expended ;  but  the  provisions  of  this  act  shall  apply  only  to  those  bridges 
which  have  been  built  or  may  hereafter  be  built  by  co-operation  of  the  counties  sep- 
arated by  said  stream. 

All  after*  added  1881,  p.  329. 

1 903.  If  the  county  board  of  either  of  such  counties,  after  reasonable  notice 
in  writinjj  from  the  county  board  of  any  other  such  county,  shall  neglect  or  refaso 
to  build  or  repair  any  such  bridge,  when  any  contract  or  agreement  has  been 
made  in  regard  to  the  same,  it  shall  be  lawful  for  the  board  so  giving  notice  to 
build  or  repair  the  same,  and  to  recover,  by  suit^  one-half  (or  such  amount  as  shall 
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have  been  agreed  upon)  of  the  expense  of  so  building  or  repairing  such  bridge, 
with  costs  of  suit  and  interest  from  the  time  of  the  completion  thereof,  from  tne 
county  so  neglecting  or  refusing. 

1904.  Any  judg;m6nt  so  recovered  against  the  county  board  of  either  of  such 
counties  shall  be  a  charge  on  sudi  county,  unless  the  jury  shall  in  their  verdict  cer- 
tify that  the  neglect  of  or  refusal  of  such  board  was  willful  or  malicious,  in  which 
case  only  the  members  of  such  board  shall  be  personally  liable  for  such  judgment, 
and  the  same  may  be  enforced  against  them  in  their  personal  and  individual  capac* 
ity,  and  upon  their  official  bonds. 

1905.  In  counties  under  township  organization  all  money  paid  to  the  township 
treasurer  in  discharge  of  township  road  tax,  and  all  money  paid  in  discbarge  of 
labor  tax,  shall  constitute  a  township  road  fund,  one-half  of  which  shall  be  held 
by  said  treasurer,  subject  to  the  order  of  the  town  board,  and  which  shall  be  at 
their  disposal  for  the  general  benefit  of  the  township,  for  road  and  bridge  purposes; 
the  other  half  of  such  money  shall  be  paid  by  the  town  treasurer  to  the  overseer  of 
the  district  from  which  such  tax  is  collected,  and  expended  by  such  overseer  only 
for  the  following  purposes:  First — For  the  construction  and  repair  of  bridges  and 
culverts,  and  making  fire  guards  along  the  lines  of  the  roads.  fiSsconct— For  the 
payment  of  damages  for  right  of  way  of  any  public  road.  Third — For  the  pay- 
ment of  wages  of  overseers,  and  for  necessary  guide  boards.  Fourth — ^For  the 
payment  of  wages  of  commissioners  of  roads,  surveyor,  chainmen,  and  other  per- 
sons engaged  in  locating  or  altering  any  county  road^  if  the  road  be  finally  estab- 
lished or  altered  as  herein  before  provided.     Fifth — For  work  and  repairs  on  roads. 

1906.  The  town  board  shall  have  power,  upon  receiving  a  petition  signed  by  at 
least  two-thirds  of  the  qualified  electors  of  any  district,  to  order  that  any  road 
moneys  belong[ing]  to  the  district  be  expended  in  any  other  district  in  such 
township,  under  the  direction  of  the  proper  overseer  thereof,  and  in  such  case  such 
overseer  shall  pay  all  money  in  his  hanis  to  the  overseer  of  the  district  in  which 
such  money  is  ordered  to  be  expended,  and  take  his  receipt  for  the  same. 

1907.  It  shall  be  the  duty  of  each  overseer  of  roads  to  give  at  least  three  days' 
notice  to  all  persons  residing  in  his  district  liable  tO  pay  labor  and  road  taz^ 
either  personally  or  by  writing  left  at  their  usual  place  of  abode,  of  the  time  when 
between  the  first  day  of  April  and  the  first  day  of  November  in  each  year,  and  the 
place  where  tliey  may  appear  and  pay  their  labor  tax  and  three-fourths  of  their 
township  road  tax  in  labor,  and  with  what  implements. 

1908.  The  overseer  shall  allow  all  persons  who  may^  appear  in  pursuance  of 
such  notice  the  same  allowances  as  in  counties  not  under  township  organization,  as 

Erovided  in  section  79  of  this  act  [18931,  and  the  certificate  thereof  shall  be  received 
y  the  treasurer  in  discharge  of  the  labor  tax  and  three-fourths  of  the  township 
road  tax,  of  such  person ;  the  other  one-fourth  of  such  township  road  tax  and  the 
county  road  tax  shall  be  paid  in  cash  ;  Provided,  That  any  person  not  notified  by 
the  overseer  to  labor  upon  the  roads  as  hereinbefore  provid^  shall  be  discharged 
from  the  payment  of  said  labor  tax,  and  three-fourths  of  such  township  road  tax» 

1909.  Each  oyerseer  of  roads  shall  make  a  return  to  the  township  treas- 
urer on  or  before  tlie  first  day  of  November  in  each  year,  containing  the  names  of 
each  person  liable  to  pay  labor  or  road  tax,  or  both,  in  his  district,  whom  he  has  no- 
tified to  labor  upon  the  roads,  as  provided  in  section  93  [1907].  Suqh  return  shall  be 
made  under  oath,  and  shall  be  conclusive  evidence  that  notice  to  labor  as  aforesaid 
upon  the  persons  therein  named  has  been  made  by  said  overseer.  And  when  the 
township  treasurer  returns  the  duplicate  tax  list  to  the  county  treasurer,  as  provided 
by  law,  he  shall  accompany  the  same  with  the  returns  made  to  him  by  said  over- 
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fieers.     If  any  overseer  makes  a  false  return,  he  shall  be  guilty  of  peijury,  and  be 
punished  accordingly. 

1910.  Each  oyerseer  shall,  at  the  time  required  by  the  town  board,  make  a 
settlement  of  his  accoants,  showing  the  amount  of  money  coming  into  his  hands 
as  such  overseer,  and  how  the  same  has  been  expended.  Id  such  settlement  he  shall 
be  allowed  the  same  amount  for  similar  services  by  overseers  in  counties  not  under 
township  organization,  as  provided  in  section  82  [1896],  which  sum  shall  be  paid  out 
of  any  money  belonging  to  his  district,  after  deducting  his  labor  tax,  and  three- 
fourths  of  his  township  road  tax ;  and  if  there  be  not  sufficient  money  belonging  to 
the  district  with  which  to  pay  said  overseer,  he  may  be  paid  in  whole  or  in  part  out  of 
the  town  ship  road  fund,  or  for  any  balance  due  him  he  may  receive  from  the  town 
board  a  certificate  which  may  be  received  in  payment  of  his  own  township  road  tax 
for  any  succeeding  year. 

1911.  All  contracts  for  the  erection  and  reparation  of  bridges  and  ap- 

{>roaches  thereto,  for  the  building  of  culverts  and  improvements  on  roads,  within  the 
imits  of  any  township,  the  cost  or  expense  of  which  shall  exceed  one  hundred  dol- 
lars, shall  be  let  by  the  town  board  to  the  lowest  competent  bidder ;  but  no  con- 
tract shall  be  entered  into  for  a  greater  sum  than  the  amount  of  money  on  band  in 
the  township  road  fund,  derived  from  the  levy  of  previous  years  and  two-thirds  of 
the  levy  of  the  current  year,  together  with  the  amount  of  money  on  hand  belonging 
to  the  district  where  such  work  is  to  be  performed.  The  contract  shall  be  let  and 
the  successful  bidder  give  bond  as  provided  in  sections  83,  84,  and  85,  for  the  letting 
of  contracts  in  counties  not  under  township  organization;  and  all  the  provisions  of 
said  sections  shall  apply,  so  far  as  applicable,  to  the  letting  of  contracts  provided  for 
in  this  section  ;  Provided,  That  where  any  work  is  to  be  performed  or  contract  let, 
the  cost  of  which  is  to  be  paid  by  order  of  the  county  board  entirely  out  of  the 
county  road  fund,  or  by  the  entire  county,  the  contract  therefor  shall  be  let  by  the 
county  board  in  the  same  manner  as  provided  in  sections  83,  84,  and  85  [1897-9], 
for  the  letting  of  such  contracts  in  counties  not  under  township  organization. 

1912.  Where  any  contract  is  let  as  aforesaid  by  the  town  board,  the  expense 
of  which  is  to  be  bome  exclusively  by  the  township,  it  sliall  be  paid  from  the  money 
belonging  to  the  district  in  which  such  work  is  performed ;  or,  if  that  be  insufficient, 
the  balance  shall  be  paid  from  the  township  road  fund,  and  if  the  work  be  of  general 
benefit  to  the  entire  township,  the  town  board  may,  in  their  discretion,  cause  the 
same  to  be  entirely  paid  for  from  the  township  road  fund,  or  from  the  fund  of  each 
district  oro  rata;  Provided,  That  if,  under  any  law  of  this  state,  l)onds  are  voted  to 
aid  in  the  building  or  repairing  of  any  bridge,  the  expense  shall  be  paid  by  such 
bonds  or  the  proceeds  thereof. 

1913.  Where  a  public  road  is  located  on  township  lines,  the  county  board 
shall  allot  the  part  of  such  road  which  such  town  siiali  keep  in  repair,  and  the  part 
80  allotted  shall  be  considered  as  wholly  belonging  to  such  town. 

1914.  When  it  shall  be  necessary  to  build,  construct,  or  repair  any  bridge,  or  • 
road,  in  any  town,  which  would  be  an  unreasonable  burden  to  the  same,  tlie  cost 
of  which  will  be  more  than  can  be  raised  iti  one  year  by  ordinary  road  taxes  in  such 
town,  the  town  board  shall  present  a  petition  to  the  county  l>oard  of  the  county  in 
which  such  town  is  situated,  praying  for  an  appropriation  from  the  county  treas- 
ury to  aid  in  the  building,  constructing,  or  repairing  of  such  bridge  or  road,  and 
such  county  board  may  (a  majority  of  all  the  members  elect  voting  for  the  same) 
make  an  appropriation  of  so  much  for  that  purpose  as  in  their  judgment  the  nature 
of  the  case  requires  and  the  funds  of  the  county  will  justify;  said  appropriation  to 
be  expended  under  the  supervision  of  an  authorized  agent  or  agents  of  the  county, 
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if  the  county  board  shall  so  orden  lu  such  case,  where  the  coanty  grants  aid,  as 
aforesaid,  the  coulract  shall  be  let  by  the  town  board,  under  the  provisions  of  sec- 
tions 83,  84,  and  86  [1897-9]. 

1916.  Bridges  over  streams  which  divide  tOWnship  lines,  and  bridges  over 
streams  on  roads  on  township  lines  shall,  if  the  expense  thereof  be  not  paid  by  the 
county  board,  be  built  and  repaired  at  the  equal  expense  of  such  towns;  Provided, 
That  for  the  building  and  maintaining  of  bridges  over  streams  near  township  Itnes^ 
in  which  both  are  equally  interested,  the  ex|>ense  of  building  and  maintaining  such 
bridges  shall  be  borne  equally  by  the  townships  so  interested. 

191G.  Contracts  for  the  purposes  mentioned  in  the  foregoing  section  may  be 
entered  into  and  enforced  in  the  same  manner  as  provided  in  sections  89  and  90 
[1903-4],  for  the  enforcement  of  similar  contracts  in  counties  not  under  township 
organization. 

Sec.  1917.  '*Aii  act  to  exempt  pensioners,  disabled  soldiers,  and  inyalids  from  paying  a 
poll  tax  or  working  on  the  public  highways  in  this  state. ''    1889,  p.  579.    In  force  Jane  30. 

1917.  That  all  pensioners  of  the  United  States  shall  be  exempt  from  pay- 
ing a  poll  tax  or  performing  labor  on  any  highway  in  this  state. 

Sees.  1918  and  1919.  ''An  act  to  prohibit  (be  obstruoting  roads  and  highways. '^ 
1885,  p.  317.     In  force  June  5. 

1918.  That  from  and  after  the  passage  of  this  act  it  shall  be  unlawful  for  any 
person  to  build  a  barbed  wire  fence  across  or  in  any  plain  traveled  road  or  track 
in  common  use,  either  public  or  private,  in  this  state,  without  first  putting  up 
sufficient  guards  to  prevent  either  man  or  beast  from  running  into  said  fence. 

1919.  Any  person  violating  the  provisions  of  the  foregoing  section  shall  be 

fuilty  of  a  misdemeanor  and  fined  not  less  than  five  ($5)  nor  more  than  twenty- 
ve  (|25)  dollars,  and  shall  be  liable  for  all  damages  that  may  accrue  to  the  party 
damaged  by  reason  of  said  barbed  wire  fence* 

Ezifltence  of  fence  no  excuse  to  bailee  of  horse  for  negligence  in  driving.  24,  352  (38 
N.  W.,  732). 

Sees.  1920  to  1923.  "An  act  to  compel  railroad  corporations  and  others  to  make  and 
keep  in  repair  crossings."    1887,  p.  588.     In  force  March  31. 

1920.  Any  railroad  Miporation,  canal  company,  mill  owner,  or  any  person 
or  persons  who  now  own,  or  may  hereafter  own  or  operate,  any  railroad,  canal,  or 
ditch  that  crosses  any  public  or  private  road  shall  make  and  keep  in  good 
repair  good  and  sufficient  crossings  on  all  such  roads,  including  all  the  grading, 
bridge,  ditches,  and  culverts  that  may  be  necessary,  within  their  right  of  way. 

Act  constitutional.  Company  mnst  maintain  suitable  crossings  in  that  part  of  highway 
within  right  of  way,  made  necessary  by  bnilding  of  railroad.  Board  of  transportation  has  juris- 
diction to  hear  complaints  and  make  orders  in  regard  to  crossings.     29,  412  (45  N.  W.,  469). 

1921.  That  the  road  supervisor  of  any  road  district  where  any  party  or 
corporation  mentioned  in  section  1  has  failed  or  n^lected  to  comply  therewith,  shall 
give  thirty  days'  notice  in  writing  to  said  corporation,  company,  or  person,  or  their 
agent,  where  such  crossing  is  required ;  a  copy  of  notice  to  be  sworn  to  and  filed 
with  the  county  clerk. 

1922.  If  any  corporation  or  party  mentioned  in  section  1  of  this  act  shall 
fail  or  neglect  for  sixty  days  from  date  of  filing  said  notice  to  make  said  crossing 
as  required  by  section  1,  then  it  shall  be  the  duty  of  the  county  commissioner  or 
supervisor  to  bring  an  action  in  the  name  of  the  county,  and  compel  said  cor- 
poration,  company,  or  person  to  make  such  crossing,  and  said  corporation,  company, 
or  person  shall  pay  all  costs  and  damages  sustained  by  the  county  or  any  person  or 
persons,  together  with  a  reasonable  attorney's  fee  for  plaintifi. 

This  remedy  cnmnlative ;  does  not  exclude  right  to  compel  by  mandamns  the  constmction  of 
crossings.    29,  420  (45  N.  W.,  469. 
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1923.  All  crossings,  bridges^  and  cnlverts  shall  be  in  the  center  of  the 
road;  Providedj  That  where  it  is  impracticable  to  make  a  crossing  in  the  center  of 
the  roiady  said  corporation,  company^  or  persons  may  obtain,  by  purchase  or  other- 
wise, the  right  of  way  around  any  obstruction,  which  shall  be  surveyed,  platted^ 
and  recorded  in  the  county  where  located,  and  it  shall  thereafter  be  a  public  high- 
way.    All  costs  shall  be  paid  by  such  corporation,  company,  or  persons. 

Sec  1924.  "^An  act  to  prevent  the  digging  of  ditches  or  trenches  within  less  than  fifteen 
feet  of  the  center  line  of  public  highways.''     1885,  p.  318.     In  force  March  6. 

1924.  It  shall  be  unlawful  for  any  road  supervisor,  contractor,  or  other  per- 
son whose  duty  it  shall  be  to  grade  any  road,  highway,  or  approach  to  any  bridge 
or  culvert,  in  any  county  in  this  state,  to  dig  any  ditch^  trench,  or  other  excava- 
tion, within  less  than  fifteen  feet  of  the  center  line  of  such  road,  hifi^hway,  or  ap- 
proach, except  in  cases  where  for  any  cause  a  bridge  or  culvert  sl^all  have  been 
placed  one  side  of  the  center  line  of  a  road ;  then  and  in  that  case  no  ditch,  trench, 
or  other  excavation  shall  be  made  within  less  than  fifteen  feet  of  the  center  line  of 
the  approach  to  such  bridge, or  culvert;  Protdded^  That  this  act  shall  not  be  so 
oonstrued  as  to  prevent  the  digging  of  a  ditch  or  drain  across  any  road,  when  it  be- 
bomes  necessary  to  make  a  culvert  or  bridge  for  the  purpose  of  allowing  the  water 
to  flow  across  the  line  of  such  road  through  such  culvert  or  under  such  bridge. 

Sees.  1925  to  1928.  ^'An  act  to  provide  for  the  publication  and  distribution  of  the 
road  law  to  road  supervisors. "    1875,  p.  115.    In  force  Febmary  23. 

1925.  That  the  secretary  of  state  is  hereby  authorized  and  required  to  cause  to 
be  published  in  pamphlet  form,  put  up  in  suitable  paper  covers,  all  laws  of  this 
etate  now  in  force,  prescribing  the  manner  of  laying  out  and  opening  public  roads, 
and  the  duties  of  road  supervisors  under  them. 

1926.  That  as  soon  as  said  pamphlets  shall  be  prepared  and  published,  the 
secretary  of  state  shall  immediately  transmit  to  the  county  clerks  of  each 
organized  county  in  this  state  a  sufficient  number  of  said  pamphlet  laws  to  supply 
each  supervisor  in  every  county  with  a  copy  of  the  same. 

1927.  It  shall  be  the  duty  of  each  supervisor  to  carefully  preserve  said 
copy  and  at  the  expiration  of  his  term  of  office  to  delives  the  same  over  to  his  suc- 
cessor in  office. 

1928.  It  is  hereby  made  the  duty  of  each  county  clerk  to  certify  to  the  sec- 
retary of  state  the  number  of  road  districts  in  his  county,  and  make  requisi- 
tions for  a  sufficient  number  of  said  pamphlet  laws  to  supply  each  district. 

n.   BRIDGES. 

Sees:  1929  and  1990.  "An  act  to  provide  for  the  buildii^t;  maintaining,  and  repairing 
«Bfftain  bridges  in  counties  nnder  township  organization. ''    1887,  p.  587.     In  force  Jnly  1 . 

1929.  That  in  counties  under  township  organization,  the  expcniie  of  building, 
maintaining,  and  repairing  bridges  on  public  roads  over  streams  shall  be  bomS 
exclusively  by  the  counties  within  which  such  bridges  are  located. 

Prior  to  passage  of  this  act,  dntj  of  each  town,  where  township  organization  was  in  Togne,  to 
maintain  bridges.     24, 58  (37  N.  W.,  684). 

1930.  The  county  board  of  every  such  county  shall  build,  maintain,  and 
repair  every  such  bridge,  and  make  prbmpt  and  adequate  provisions  for  the  pay- 
ment of  the  expense  thereof. 

Sees.  1931  to  1934.  "An  act  relating  to  highways  and  bridges,  and  liabilities  of  OOUn- 
ties  for  not  keeping  the  same  in  repair.''    1889,  p.  77.     In  force  Jane  30. 

1931.  That  whenever  any  highway  or  bridge  in  any  county  in  this  state 
flhall  be  out  of  repair,  or  unsa^  for  travel,  any  three  citizens  or  taxpayers  in 
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the  state  may  notify  the  county  oommissioDers  of  the  commissioDer  district  within 
which  the  said  road  or  bridge  is  situated,  or  if  the  county  be  under  township  deniza- 
tion, the  supervisor  of  the  town  in  which  it  is  situated,  in  writing,  setting  fortn  a  de- 
scription of  the  road  or  bridge  and  the  defects  therein. 

1932.  It  shall  then  be  the  dnty  of  the  said  commissioner  of  the  said  county 
or  counties,  within  twenty-four  (24)  hours  afler  service  of  said  notice,  to  commence 
to  make  suitable  repairs  to  said  highway  or  bridge,  and  to  place  it  in  a  safe  condition 
for  travel. 

1933.  If  the  said  road  or  bridge  shall  be  on  the  line  between  two  coun- 
ties, then  the  commissioners  ofthe  respective  districts,  within  which  said  road  or  bridm 
is  located,  of  the  respective  counties  shall  be  served  with  the  said  notice,  or  if  it  oe 
on  the  line  between  two  townships,  in  counties  under  township  organization,  then 
the  supervisors  of  both  townships  in  which  said  road  or  bridge  is  situated  shall  be 
notified  in  like  manner. 

1934.  If  special  damage  happens  to  any  person,  his  team,  carriage,  or  other 
property  by  means  of  insufficiency,  or  want  of  repairs  of  a  highway  or  bridge, 
which  the  county  or  counties  are  liable  to  keep  in  repair,  the  person  sustaining 
the  damage  may  recover  in  a  case  against  the  county,  and  if  damages  accrue  in 
consequence  of  the  insufficiency  or  want  of  repair  of  a  road  or  bridge,  erected  and 
maintained  by  two  or  more  counties,  the  action  can  be  brought  against  all  of  the 
counties  liable  for  the  repairs  of  the  same,  and  damages  and  costs  shall  be  paid  by 
the  counties  in  proportion  as  they  are  liable  for  the  repairs;  Provided j  however y 
That  such  action  is  commenced  within  thirty  (30)  days  of  the  time  of  said  injury 
or  damage  occurring. 

Sees.  1935  to  1945.  "An  act  to  authorize  townships  to  purchase  toll  bridges  and  to 
iasae  their  bonds  to  pay  for  the  same."    1889,  p.  573.     In  force  March  30. 

1935.  Whenever  any  private  bridge  owned  by  any  person  or  oorporation 
shall  be  situated  within  or  snail  be  constructed  across  any  river  bounding  any  town- 
ship, such  township  may  purchase  such  bridge^  and  thereupon  it  shall  become 
a  public  bridge,  and  Ibe  maintained  in  the  same  manner  as  bridges  originally  built 
by  such  township. 

1936.  No  such  bridge  shall  be  pnrchasedi  unless  sufficient  funds  are  in  the 
treasury,  except  as  hereinafter  provided. 

1937.  If  there  shall  not  be  sufficient  funds  in  such  township  treasury  to  par- 
chase  said  proposed  bridge,  the  said  town  may  borrow  money  and  issue  its  bonds 
therefor,  when  authorized,  in  the  manner  hereinafter  provided. 

1 938.  Whenever  the  owners  of  any  such  bridge  shall  submit  to  the  town  board 
of  such  township  a  proposition  to  sell  such  bridge,  thctown  board  may  submit  to 
the  voters  of  such  township  a  proposition  to  issue  the  bonds  of  such  township  for 
the  purpose  of  purchasing  such  oridge  in  accordance  with  such  offi?r. 

1939.  Such  proposition  shaU  state  the  amount  of  said  bonds,  the  datewhea 
they  shall  mature,  and  the  rate  of  interest  which  they  bear,  which  in  no  case  shall 
exceed  eight  per  cent  per  annum. 

1940.  The  notice  for  said  election  and  manner  of  holding  the  same  shall  be 
governed  by  the  law  regulating  elections  for  voting  bonds  by  a  county. 

1941.  If  two-thirds  of  the  votes  cast  at  such  election  shall  be  in  favor  of  the 
proposition,  the  town  board  shall  cause  to  be  prepared  and  issued  the  bonds  in  ac- 
cordance with  the  proposition  submitted.  Said  bonds  shall  be  signed  by  the  super- 
visor, the  town  clerk,  and  attested  by  the  clerk  of  the  county  under  its  seal. 

1942.  Said  bonds  shall  state  for  what  purpose  issued,  the  amount  and  when 
payable,  interest  and  when  payable,  and  the  number  of  each  bond. 
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1943.  The  proposition  to  issue  said  bonds,  the  notice  of  said  eIeotiou»  can* 
vass  of  vote  shall  be  recorded  in  the  office  of  the  county  clerk,  and  the  county 
clerk  shall  enter  upon  the  records  of  the  county  board  the  number,  amount,  and  in- 
terest, and  date  at  which  each  bond  issued  shall  become  payable,  and  the  county  clerk 
shall  cause  such  bonds  to  be  registered  in  the  office  of  tne  secretary  of  state  and  state 
auditor  as  reauired-  by  law. 

1944.  Tne  county  board  shall  each  year,  until  the  bonds  voted  under  the  au- 
thority of  this  act  be  paid,  levy  upon  the  taxable  property  in  the  township  a  tax 
sufficient  to  pay  the  interest  and  five  per  cent  of  the  principal  of  bonds  issued  under 
this  act,  and  at  the  tax  levy  preceding  the  maturity  of  any  of  said  bonds,  levy  an 
amount  sufficient  to  pay  the  principal  and  interest  due  on  said  bonds. 

1945.  ITo  bonds  shall  be  issued  under  this  act  to  an  amount  exceeding; 
ten  per  cent  of  the  assessed  value  of  the  taxable  property  at  the  last  assessment 
within  such  township. 

m.  FERRIES. 
Bei&  1S»4»  1S68  formed  ch.  20,  R.  8.  1866,  p.  173,  entitled  ^'Ferries.'' 

1946.  No  person  shall  be  pomiUed  to  keep  a  ferry  across  any  stream  running^ 
through  or  bounding  on  any  county  in  this  state  without  having  first  obtained  » 
license  from  the  board  of  county  commissioners  of  the  proper  ooanty  for  tliat  pur- 
pose, as  hereinafter  provided. 

1947.  The  pei^son  applying  for  such  license  shall  produce  satisfactory  evidence 
to  the  board  of  county  commissioners,  by  affidavit  of  the  applicant  or  otherwise,  of 
his  having  given  notice  by  advertisement,  set  up  in  at  least  three  public  places  in* 
the  precinct  or  neighborhood  where  the  ferry  is  proposed  to  be  kept,  twenty  days^ 
prior  to  the  sitting  of  the  board  of  commissioners,  of  his  intention  to  apply  to  such 
board,  at  their  next  regular  term^  for  license  to  keep  such  ferry. 

1948.  The  board  of  county  commissioners,  being  satisfied  that  the  notice 
hereby  required  has  been  given,  that  a  ferry  is  needed  at  said  place,  and  that  the  ap- 
plicant is  a  suitable  person  to  keep  the  same,  are  hereby  authorized  to  grant  to  the 
applicant  a  license  to  keep  the  same  for  a  term  not  less  than  one  year  nor  more  than 
ten  years,  on  the  applicant  paying  into  the  county  treasury  of  the  proper  county  a 
sum  to  be  fixed  by  the  board  of  county  commissioners,  not  less  than  two  dollars  nor 
more  than  five  hundred  dollars  annually;  and  on  the  applicant  producing  the 
county  treasurer's  receipt  for  the  sum  so  fixed  he  or  she  shall  receive  from  the  clerk 
of  the  said  board  of  county  commissioners  a  license  under  the  seal  of  said  clerk,  for 
which  he  or  she  shall  pay  the  clerk  the  sum  of  fifty  cents. 

1949.  The  person  owning  or  possessing  land  on  both  sides  of  any  stream 
where  a  ferry  is  proposed  to  be  established  shall  have  exclusive  right  to  a  license 
for  a  ferry  at  such  place,  and  when  the  opposite  banks  are  owned  oy  difierent  perT 
sons  the  right  to  a  ferry  shall  be  mutual ;  but  if  the  owner  does  not  apply  to  the 
boaid  of  commissioners,  the  board  shall  grant  a  license  to  any  person  applying  for 
the  same,  except  where  either  of  the  landings  are  not  on  a  public  highway,  in  which 
case  the  consent  of  the  owner  of  the  ground  shall  first  be  had  in  writing;  Providedy 
That  nothing  herein  contained  shall  be  so  construed  as  to  prevent  any  person  from 
ferrying  persons  across  a  small  stream  in  high  water;  and  the  board  of  county  com- 
missioners are  hereby  authorized  to  direct  the  county  clerk  to  give  any  person  a 
permit  for  that  purpose,  when  in  their  opinion  the  stream  is  too  small  to  justify  the 
expense  of  a  license;  Provided,  also,  When  any  person  shall  apply  for  a  renewal 
of  his  license,  at  the  same  place  where  he  kept  a  ferry  the  preceding  year,  the  sam& 
may  be  granted  or  renewed  without  notice  or  petition. 
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1950.  When  a  license  shall  expire  in  vacatioD,  and  the  person  who  obtained 
the  same  shall  procure  a  renewal,  the  latter  license  shall  include  the  time  from 
the  expiration  of  the  former,  as  well  as  the  time  to  which  it  shall  extend  in  future, 
and  the  applicant  shall  pay  a  ratable  proportion  for  the  whole  time  therein  men- 
tioned, and  shall  thereupon  be  exonerated  from  any  penalty  to  which  he  would  be 
otherwise  liable;  Provided,  however.  That  in  all  applications  for  license  the  board 
of  commissioners  may  grant  or  refuse  the  same  at  their  discretion. 

1951.  Every  person  obtaining  a  license  to  keep  a  ferry  shall  provide  and  keep 
in  good  repair  a  good  and  sufficient  boat  for  the  safe  conveyance  of  persons  and 
property,  and  when  the  river  or  creek  over  which  the  ferry  is  kept  is  passable,  shall, 
with  a  sufficient  number  of  hands  to  work  and  manage  the  boat,  give  due  attendance 
from  daylight  in  the  morning  until  dark  in  the  evening;  and  shall,  moreover,  at 
any  hour  in  the  night  or  day  that  the  creek  or  river  can  be  passed,  when  called 
upon  for  that  purpose,  convey  the  United  States  mail  or  other  public  express  across 
eaidfeffry;  and  if  any  person  having  obtained  a  license  as  aforesaid  shall  fail  or 
ii^«|t  to  perform  the  duties  herein  enjpiijed,  or  any  of  them,  the  person  so  offend- 
ing sb||ll  forfeit  and  pay  for  every  such  offense  a  sum  not  exceeding  five  dollars,  to 
be  recovered  before  any  justice  of  the  peace  of  the  proper  county,  at  the  suit  of  any 

Eerson  prosecuting  for  and  making  due  proof  of  such  failure  or  neglect;  and  if  any 
eeper  of  a  ferry  as  aforesaid  shall  demand  or  receive  a  higher  rate  or  sum  for 
ferriages  than  shall  be  allowed  by  the  board  of  county  commissioners  of  the  county 
wherein  such  ferry  is  kept,  the  person  so  offending  shall  forfeit  and  pay  for  every 
such  offense  a  fine  Qot  exceeding  ten  dollars,  recoverable  before  any  justice  of  the 
peace  of  the  proper  county  by  any  person  making  due  proof  thereof,  to  be  disposed 
of  as  hereinafter  provided. 

1952.  Should  the  county  commissioners  refdse  to  renew  the  license  of  a 
ferryman,  he  shall  be  exonerated  from  the  penalties  of  this  chapter  by  paying  into  the 
county  treasury,  previous  to  any  prosecution  having  been  commenced  against  him, 
such  sum  for  the  time  which  may  have  elapsed  between  the  expiration  of  his  license 
and  the  next  session  of  the  board  of  county  commissioners  as  shall  bear  a  ratable 
proportion  to  the  amount  charged  for  the  previous  year. 

1953.  The  board  of  county  commissioners,  at  the  same  time  they  grant  a 
license  to  keep  a  ferry,  shall  also  fix  the  rate  of  ferriages  which  the  ferry 
keeper  may  demand  and  receive  for  the  transportation  of  persons  and  property; 
and  it  shall  l)e  the  duty  of  the  clerk  of  the  board  of  said  county  commissioners  to 
furnish  every  person  taking  ( ut  a  license  to  keep  a  ferry,  with  a  list  of  the  rate  of 
ferriages,  which  list  the  ferry  keeper  shall  post  at  the  door  of  his  ferry  house,  or 
in  some  conspicuous  place  convenient  to  said  ferry. 

1964.  Every  county  clerk  shall,  on  the  first  day  of  th^  term  of  the  district 
oourt,  deliver  to  the  grand  jury  an  accurate  list  of  all  persons  holding  license 
within  his  county;  and  it  shall  be  the  duty  of  the  judge  to  give  this  chapter  in 
oharge  to  the  grand  jury,  whose  duty  it  shall  be  to  make  inquiry  and  give  informa- 
tion of  any  violation  thereof,  except, in  cases  where  jurisdiction  is  given  to  justices 
of  the  peace. 

1955.  [TJnauthorized  ferries.] — If  any  i)erson  shall  keep  a  ferry  without 
being  duly  authorized,  the  person  so  offending  shall  forfeit  and  pay  a  sum  not  ex- 
ceeding fifty  dollars,  to  be  recovered  by  indictment. 

1956.  If  any  justice  of  the  peace  or  other  officer  shall  neglect  or  fail  to 
oomply  with  the  requisitions  of  this  chapter,  the  person  so  offending  shall  forfeit 
and  pay  for  every  such  offense  a  sum  not  exceeding  fifty  dollars,  at  the  discretion 
of  any  court  of  competent  jurisdiction  before  whom  the  same  may  be  recovered,  for 
the  use  of  the  county. 
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1957.  All  actioDS  or  suits  brought  under  the  provisioiJs*  of  this  chapter  shall 
be  in  the  name  of  the  state  of  Nebraska,  and  the  court  taking  cognizance  thereof  shall 
keep  a  record  of  all  fines  and  forfeitures  recovered  under  the  same ;  and  sherifis^ 
constables,  and  other  officers  shall  pay  all  moneys,  within  thirty  days  after  receiving 
the  same^  into  the  county  treasury.  Justices  of  the  peace  and  clerks  of  courts  be- 
fore whom  any  fine  is  recovered  shall  present  an  accurate  account  thereof  to  the 
county  clerk,  on  or  befpre  the  first  Monday  of  July  annually ;  and  it  shall  be  the 
daty  of  the  county  clerk  to  inform  against  and  prosecute  all  ofienders  against  this 
statute,  especially  such  o&uses  as  are  cognizable  before  justices  of  the  peace. 

1958.  Nothing  herein  contained  shall  be  so  construed  as  to  conflict  or  interfere 

with  any  vested  right  heretofore  acquired  or  secured  under  any  law  of  this  state. 

Sees.  1969  and  1960.  *'Aii  act  to  limit  the  amount  of  ferriage  to  be  charged  for  ferrying  foot> 
men."    1871,  p.  123.    In  force  April  1. 

1969.  [Liinit  of  tolL] — It  shall  be  unlawful  for  any  person  or  persons,  ferry 
or  transfer  company^  engaged  in  ferrying  or  transferring  persons  across  any  river  in 
this  state,  or  any  river  forming  the  boundary  line  thereof,  to  charge,  demand  of,  or 
receive  from  any  footman,  or  foot  passengers,  more  than  ten  cents  for  any  snch  fer- 
riage or  transfer  across  any  of  said  rivers. 

1960.  Kany  person  or  persons,  or  company  engaged  in  the  business  aforesaid, 
shall  demand,  charge,  or  receive  a  greater  sum  than  ten  cents  for  such  transfer,  such 
person  or  persons,  or  company  shall  incur  a  penalty  of  ten  dollars  for  such  of- 
fense, which  penalty  may  he  collected  by  civil  action  before  a  justice  of  the  peace 
whenever  service  of  process  can  be  made ;  one*haIf  of  the  said  penalty  shall  be  for 
the  use  of  the  plaintiff  in  any  such  action,  and  the  other  half  shall  be  paid  to  the 
<x)iiiity  treasurer,  and  constitute  a  part  of  the  school  fund  of  such  county. 
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CHAPTER  19.— HOMESTEADS. 

Sees.  1961  to  1976.  ''An  act  to  proTide  for  tbo  selection  and  disposition  of  homesteads  mad 
to  exempt  the  same  from  Judgment  liens,  and  from  attachment  levy  or  sale  npon  execution  or  other 
process."    1879,  p.  57.    In  Ibrce  September  1.    (SeC'*17.sapaa]ed  1889,  p.  473;  8ec..l6,1887,  p.  33.) 

1961.  A  homestead  Dot  exceeding  in  value  $2,000,  consistine  of  the  dwelling 
house  in  which  the  claimant  resides,  and  its  appurtenances,  and  the  land  on  which 
the  same  is  situated,  not  exceeding  160  acres  of  land,  to  be  selected  by  the  owner 
thereof,  and  not  in  any  incorporated  city  or  village,  or  instead  thereof,  at  the  option 
of  the  claimant,  a  quantity  of  contiguous  land  not  exceeding  two  lots  within  any 

,  incorporated  city  or  village,  shall  be  exempt  from  judgment  liens,  and  from  execu- 
tion or  forced  sale,  except  as  in  this  chapter  provided. 

Applicable  to  chapter.  Homestead  law  in  force  when  a  oontnuft  is  entered  into  is  the  law 
applicable  to  such  contract  Legislature  cannot  diminish  these  rights.  1 7,  620  (20  N.  W. ,  89;  24  N. 
W., 277);  17,  633  (23 N.  W.,  506);  28, 189  (44  N.  W.,  187).  United  States  homestead  is  not  liable 
for  any  debt  contracted  prior  to  the  issuing  of  the  patent  therefor.  10,  602  (7  N.  W.,  329);  18.  4 
(12  ».  W.,  830);  18,  444  (25  N.  W.,  580).  CUimant  need  not  haTe  the  legal  title.  17,  532  (23 
N.  W.,  509).  Exempt  property  is  not  susceptible  of  fraudulent  alienation.  8, 176;  18,  405  (14  N. 
W.,  393).  A  tenant  in  common  is  not  entitled  to  a  right  of  homestead  upon  the  common  pro|»- 
erty  against  a  judgment  of  partition  thereof.  18,  586  (26  N.W.,  390).  Leasing  bam  does  not 
deprive  property  of  its  character  as  a  homestead.  12,  532  (12  N.  W.,  8).  Homestead  cannot  be 
mortgaged  without  signature  of  wife.  26, 177  (41  N.  W.,  996).  Wife  is  the  second  head  of  the 
famUy,  and  homestead  cannot  be  divested  without  her  consent  26, 175  (41  N.  W.,  117).  Title  at 
death  of  husband  Tests  in  widow,  and  her  removal  from  premises  does  not  affect  their  exempt 
character.  27,  36  (42  N.  W.,  741).  Widow  vested  with  life  estate  in  homestead,  though  tempo- 
rarily absent  duriog  husbandV  life.  27»239(42N.Wm1041).  Cited,  and  party  held  to  be  head  of 
a  family  and  entitled  to  his  homestead  exemption.  11,  390  (9  N.  W.,  555).  Where  a  husband 
waives  homestead  right,  and  procures  a  purchaser  at  judicial  sale,  for  a  judgment  not  otherwiae  a 
lien  on  the  homestead,  rendered  on  a  debt  incurred  while  law  Of  1867  was  in  force,  such  purchaser 
acquires  good  title.  29,  310  (45  N.  W.,  638). .  Jodgme^tlien,  attaches  to  homestead,  but  cannot  be 
made  effective  while  premises  occupied  as  homestead.  4,498;  6,49.  That  the  claimant  is  for 
some  temporary  reason  not  residing  on  homestead  at  date  of  judgment  does  not  make  judgment  a 
lien  thereon.  17,  368  (22  N.  W.,  767).  Must  be  owned  and  occupied  as  a  homestead  at  the  time 
judgment  recovered,  else  judgment  becomes  a  lien  on  the  property,  in  satisfaction  of  whidi  the 
homestead  may  be  sold.    4,  497. 

1962.  If  the  claimant  be  married,  the  homestead  mav  be  selected  from 
the  separate  property  of  the  husband,  or  with  the  consent  of  the  wife  from  her  sep- 
arate property.  When  the  claimant  is  not  married,  but  is  the  head  of  a  family, 
within  the  meaning  of  section  fifteen,  the  homestead  may  be  selected  from  any  of 
his  or  her  property. 

1963.  The  homestead  is  subject  to  execution  or  forced  sale  in  satis&ction 
of  judgments  obtained:  Fird — On  debts  secured  by  mechanics',  laborers'  or  vend- 
OTf  liens  upon  the  premises.  Second — On  debts  secured  by  mortgages  npon  the 
premises,  executed  and  acknowledged  by  both  husband  and  wife,  or  an  unmarried 
claimant 

May  waive  right  by  executing  mortgage.  8, 176.  Third  party  who  has  purchased  home- 
stead and  assumed  a  mortgage  upon  it.  cannot  plead  its  invalidity  as  a  defense.  10,  324  (6  N.  W., 
369).  Securities  will  not  be  marshalled  so  as  to  impose  a  greater  burden  on  the  homestead.  28, 
686(44N.W.,  871). 

1964.  The  homestead  of  a  married  person  cannot  be  couyeyed  or  incum- 
bered unless  the  instrument  by  which  it  is  conveyed  or  incumbered  is  executed  and 
acknowledged  by  both  husband  and  wife. 

What  is  proper  execution.  28, 590  (37  N.  W.,  485).  Both  husband  and  wife  must  sign.  20, 
109  (29  N.  W.,  254).  In  deed  from  husband  to  wife,  wife  need  not  join.  21,  672  (33  N.  W., 
208).  This  section  is  constitutional  and  valid.  18, 122  (12  N.  W.,  831).  See  19,  211  (27  N.  W., 
117). 
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1965.  When  an  execution  for  the  enforcement  of  a  judgment  obtained  in  a 
ease  not  within  the  classes  enumerated  in  section  3  is  levied  upon  the  lands  or  tene* 
■lents  of  a  head  of  a  family,  such  head  of  a  family  may  notify  the  officer  at 
the  time  of  making  the  levy  of  what  he  regards  as  his  homestead,  with  a  descrip- 
tion thereof,  within  the  limits  above  prescribed,  and  the  remainder  alone  shall  be 
subject  to  such  i  levy,  except  as.  otherwise  provided  in  this  chapter.  The  judgment 
creditor  may  thereupon' apply  to  the  district  court  in  the  cbuntjr  in  which  the  home- 
stead is  situated,  for  the  appointment  of  persons  to  appraise  the  value  thereof. 

1966.  The  application  must  be  made  upon  a  verified  petition  showing:  1. 
The  fact  that  an  execution  has  been  levied  upon  property  which  has  been  claimed 
as  a  homestead.  2.  The  name  of  the  claimant  3.  That  the  value  of  the  home- 
stead exceeds  the  amount  of  the  homestead  exemption. 

1967.  The  petition  must  be  filed  with  the  clerk  of  the  district  court,  and  a 
copy  thereof,  with  notice  of  the  time  and  place  of  hearing,  be  served  upon  the 
claimant  at  least  ten  days  before  the  hearing. 

1968.  At  the  hearing,  the  court,  upon  proof  of  the  service  of  such  petition 
and  notice,  and  of  the  iiEicts  stated  in  the  petition,  shall  appoint  three  disinterested 
residents  of  the  county  t(>  appraise  the  value  of  the  homestead,  who  must  take  an 
oftth  to  impartially  appraise  the  same.  They  must  view  the  premises,  and  appraise 
the  value  thereof,  and  if  the  appraised  value  exceeds  the  homestead  exemption,  they 
most  determine  whether  the  land  claimed  can  be  divided  without  material  injury. 

1969.  Within  ten  days,  or  less,  if  the  court  so  order,  from  the  time  of  their 
appointment,  they  must  make  to  the  court  a  report  in  writing,  showing  the  ap- 
praised value,  and  their  determination  upon  the  matter  of  a  division  of  the  land 
claimed. 

1970.  If  from  the  report  it  appears  that  the  land  claimed  can  be  divided 
without  material  injury,  the  court  shall,  by  an  order,  direct  the  appraisers  to  set  off 
to  the  claimant  so  much  of  the  land,  including  •  the  residence,  not  exceeding  the 
quantity  prescribe  in  section  one  of  this  chapter  [1961]  as  will  amount  in  value  to 
die  homestead  exemption,  and  the  execution  jnay  be  enforced  against  the  remainder 
of  the  land. 

1971.  If  from  the  report  it  appears  to  the  court  that  the  land  claimed  exceeds 
ID  value  the  amount  of  the  homestead  exemption,  and  that  it  cannot  be  divided, 
lie  must  make  an  order  directing  its  sale  under  the  execution;  but  at  such  sale  no 
bid  must  be  received  unless  it  exceeds  the  amount  of  the  homestead  exemption. 

1972.  If  tbe  sale  is  made,  the  proceeds  thereof,  to  the  amount  of  the  home- 
stead exemption,  must  be  paid  to  the  claimant,  and  the  balance  applied  to  the  satis- 
faction of  the  execution. 

1973.  The  money  paid  to  the  claimant  is  entitled,  for  the  period  of  six 
months  thereafter,  to  the  ^ame  protection  against  l^al  process  and  the  voluntary 
nlisposition  of  the  claimant  which  the  law  gives  to  the  homestead. 

1974.  The  appraisers  shall  receive  the  same  fees  as  jurors  in  civil  cases  in 
the  district  court,  which,  with  all  other  costs  of  these  proceedings,  must  be  paid  by 
the  execution  creditor,  in  the  first  instance,  but  in  the  cases  provided  for  in  sections 
ten  and  eleven  [1970-1]  the  amount  paid  must  be  added  as  costs  on  execution,  and 
collected  accordingly. 

1975.  The  phrase  **  head  of  a  fiBUnily,**  as  used  in  this  chapter,  includes 
within  its  meaning :  First — ^The  husband,  when  the  claimant  is  a  married  person. 
JSecond — Every  person  who  has  residing  on  the  premises  with  him  or  her,  and  under 
bis  care  and  maintenance,  either :  1.  His  or  her  minor  child,  or  the  minor  child  of 
hia  or  her  deceased  wife  or  husband.     2.  A  minor  brother  or  sister,  or  the  minor 
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ehild  of  a  deceased  brother  or  sister.  3.  A  father,  mother,  grandfitther,  or  grand- 
toother.  4.  The  father  or  mother,  grandfather  or  grandmother  of  a  deceased  hos- 
band  or  wife.  6.  An  unmarried  sister,  or  any  other  of  the  relatives  mentioned  in 
this  section  who  have  attained  the  age  of  majority  and  are  unable  to  take  care  of  or 
support  themselves. 

1976,  If  the  homestead  be  conveyed  by  the  claimant,  or  sold  for  the  satis&o- 
tton  of  any  lien  mentioned  in  section  three,  the  proceeds  of  such  Bale,  beyond  the 
amount  necessary  to  the  satisfaction  of  such  lieu,  and  not  exceeding  the  amount  of 
the  homestead  exemption^  shall  be  entitled,  for  the  period  of  six  months  there- 
after^ to  the  same  protection  against  legal  process  and  the  voluntary  disposition  of 
the  claimant  which  the  law  gives  to  the  homestead.  And  the  sale  and  disposition 
of  one  homestead  shall  not  be  held  to  prevent  the  selection  or  purchase  of  another 
m  provided  in  this  chapter. 
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CHAPTER  20.— ILLEGITIMATE  CHILDREN. 

Sees.  1977  to  1984.  "An  act  for  the  maintenance  and  support  of  illegitimate  children."  1875, 
p.  53.    In  force  February  25.     (Repealing  act  of  1869,  p.  80,  as  corrected  1870,  p.  4). 

1977.  That  any  oomplaint  made  to  any  justice  of  the  peace  in  this  state  by 
any  unmarried  woman  resident  therein^  who  shall  hereafter  be  delivered  of  a  bastard 
child,  or  being  pr^nant  with  a  child  which,  if  bom  alive,  may  be  a  bastard,  accu^ 
ing  on  oath  or  affirmation  any  person  of  being  the  father  of  said  child,  the  justice 
shall  take  such  accusation  in  writing,  and  thereupon  issue  his  warranti  directed  to 
the  sheriff,  coroner,  or  constable  of  any  county  of  this  state,  commanding  him  forth- 
with to  bring  such  accused  peraon  before  said  justice,  to  answer  to  said  complaint; 
and  on  return  of  such  warrant  the  justice,  in  the  presence  of  the  accused  person,  shall 
examine  the  complainant  under  oath  respecting  the  cause  of  her  complaint,  and  such 
accused  person  shall  be  allowed  to  ask  the  complainant,  when  under  oath,  any  ques- 
tion he  may  think  necessary  for  his  justification ;  all  of  which  questions  and  answers, 
together  with  every  other  part  of  the  examination,  shall  be  reduced  to  writing  by 
the  justice  of  the  peace,  and  if,  on  such  examination,  the  party  accused  shall  pay  or 
secure  to  be  paid  to  the  complainant  such  sum  or  sums  of  money  or  property  as  she 
may  agree  to  receive  in  full  satisfaction,  and  shall  further  give  bonds  to  the  county 
commissioners  of  the  county  in  which  said  complainant  shall  reside  and  their  suc- 
cessors in  office,  conditioned  to  save  such  county  free  from  all  charges  toward  the 
maintenance  of  said  child,  then  and  in  that  case  the  justice  shall  discharge  the 
party  accused  out  of  custody,  or  [on]  his  paying  the  costs  of  prosecution  ;  Prouided, 
That  the  agreement  aforesaid  shall  be  made  or  acknowledged  by  both  parties  in  the 

Eresence  of  the  justice,  who  shall  thereupon  enter  a  memorandum  of  the  same  upon 
is  docket. 

This  chapter  was  originally  taken  from  Ohio.  Proceedings  under  this  chapter  are  in  the  nature 
of  ciTil  proceedings  to  enforce  a  civil  and  moral  obligation.  The  intermarriage  of  the  parties  wiU 
always  be  encouraged.  '  16,  280  (20  N.  W.,  383).  Should  be  conducted  in  the  mime  of  the  proee- 
oatrix,  if  she  refuse,  then  in  the  name  of  the  state.  9, 129  (1  N.  W.,  1008).  Adroissibiiity  of  evi- 
dence outside  period  of  gestation.  20,  374  (30  N.  W.,  258).  Action  commenced  more  than  four 
years  after  birth  of  child  not  barred  where  evidence  shovirs  that  accused  is  putative  father  and  that 
mother  has  continued  to  insist  on  his  supporting  it.  Expenses  prior  to  an  action  considerably  de- 
layed will  not  be  allowed.  24,  781  (40  N.  W.,  308).  Hearsay  evidence  as  to  prior  marriase  suffi- 
cient, when  not  objected  to,  to  prevent  the  oourt  from  discharging  the  accused  on  a  writ  of  habeas 
earpM.     1 1, 99  (7  N.  W.,  766). 

1978.  That,  when  any  woman  has  a. bastard  child,  and  n^lects  to  bring  a  suit 
for  its  maintenance,  or  commences  a  suit  and  fails  to  prosecute  to  final  judgment, 
the  county  Commissioners  in  any  county  interested  in  the  support  of  any  such 
bastard  child,  where  sufficient  security  is  not  offered  to  save  the  county  from  ex- 
pense,  may  bring  a  suit  in  behalf  of  the  county  against  him  who  is  accused  of  be- 
getting such  child,  or  may  take  up  and  prosecute  a  suit  b^un  by  the  mother  of  the 
child. 

Where  mother  dies,  suit  may  be  revived  in  name  of  connty.  28, 227  (44  N.W.,  184).  Sure- 
ties are  bound  though  recognizance  is  in  form  a  bond  and  not  entered  on  docket  18,  636  (26  N. 
W.,  367). 

1979.  That  in  case  such  accused  person  does  not  comply  with  the  provisions  in 
the  first  section  of  this  act  contained,  the  justice  to  whom  such  complaint  was  made 
shall  bind  such  person  in  a  recognizance  to  appear  at  the  next  term  of  the  dis- 
trict court,  with  sufficient  security,  in  a  sum  not  less  than  five  hundred  dollars,  nor 
more  than  two  thousand  dollars,  for  the  benefit  of  the  county  in  which  such  bastard 
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child  shall  be  born,  to  answer  such  aoooaationy  and  to  abide  the  order  of  the  court 
thereoD,  and  on  neglect  or  refusal  to  find  such  security,  the  justice  shall  cause  him 
to  be  committed  to  the  jail  of  the  county,  there  to  be  held  to  answer  such  com- 
plaint. 

Goanty  jadge  has  jarisdiction  to  leoogoize  defendant  24,  36-7  (37  N.  W.,  943).  Beoogniz- 
aaoe  valid  against  seenrity  though  not  veoorded  on  district  court  docket    24, 104-6  (38  N.  W.,  29). 

1980.  That  if,  at  the  time  of  such  court,  the  woman  be  not  delivered,  or  be 
onable  to  attend,  the  court  shall  order  the  renewal  of  the  bonds  of  recogniz- 
ance, that  the  accused  person  shall  be  forthcoming  at  tlie  next  court  after  the  bir€h 
of  the  child,  at  which  the  mother  of  said  child  shall  be  able  to  attend ;  and  the  con- 
tinuance of  such  bonds  shall  be  entered  by  order  of  said  court  unless  the  security 
object  thereto,  and  shall  have  the  same  force  and  effect  as  a  recogniJBance  taken  in 
court  for  that  purpose. 

1981.  That  when  such  accused  penlbn  shall  plead  not  guilty  to  audi  diarge  be- 
fore the  court  to  which  he  is  recognized,  the  court  shall  order  the  issue  to  be  tried 
by  a  jury;  and  at  the  trial  of  such  issue  the  examination  before  the  iustioe  shall 
be  given  in  eyidencOy  and  the  mother  of  the  bastard  child  shall  be  admitted  as  a 
competent  witness,  and  her  credibility  be  left  to  the  Jury ;  Providedy  always,  That 
no  woman  shall  be  admitted  as  a  witness  as  aforesaid  who  has  been  convicted  of 
any  crime  which  would  by  law  disqualify  her  from  bein^  a  witness  in  any  other 
case;  and  on  the  trial  of  the  issue  the  jury  shall,  in  behalf  of  the  man  aocoaod, 
take  into  consideration  any  want  of  credibility  in  the  mother  of  the  bastard  child ; 
also  any  variations  in  her  testimony  before  the  justice  and  that  before  the  jury; 
and  also  any  other  confession  of  her,  at  any  time,  which  does  not  agree  with  her 
testimony,  or  any  other  pleas  or  proo&  made  and  produced  on  bdialf  of  sach  ac- 
cused person. 

Error  cannot  be  assisned  in  fiiTor  of  defendant  on  mling  of  trial  court  that  proeecatrix 
should  not  turn  face  of  child  eo  that  jury  could  observe  it.  Prosecuting  attornej  maj,  in  arguing, 
refer  to  failure  of  accused  to  denj  the  charge.  Testimony  as  to  alleged  statements  of  prosecutrix, 
that  another  than  defendant  was  father  of  child,  properly  excluded  on  cross-examination  as  not  baiaed 
on  direct  Pros^ution  properly  maintained  in  county  where  mother  resides,  thoush  she  was  tem- 
porarily^ s^ng' in  another  cohttty  w^ni  child  was  bom.  24,  37  (37  N.  W., 943).  The  writlftn 
testimony  of  the  mother  before  the  justice  is  proper  eyidenoe.  28,  229  (44  N.  W.,  184).  Mother 
a  competent  witness.  21, 179  (31  N.  W.,  669).  Mother  permitted  to  hold  child  in  her  anas  dur- 
ing trial.     19,  269  (27  N.  W.,  113). 

1982.  That  in  case  the  jury  find  the  defendant  guilty,  or  such  accused  per- 
son before  the  trial  shall  confess  in  court  that  the  isiccusation  is  true^  he  shall  be 
judged  the  reputed  father  of  said  child,  and  shall  stand  charged  with  the  mainte- 
imiice  thereof  in  such  a  sum  or  sums  as  the  court  may  order  and  direct,  with  pay- 
ments of  costs  of  prosecution,  and  the  court  shall  require  the  reputed  father  to  give 
security  to  perform  the  aforesaid  order,  and  in  case  the  said  reputed  father  shall 
nL'glect  or  refuse  to  give  security  as  aforesaid,  and  pay  the  costs  of  prosecutioo,  be 
shall  be  committed  to  the  jail  of  the  county,  to  remain  until  he  shall  comply  with 
the  order  of  the  court. 

Failure  to  a^ndge  the  defendant  the  reputed  ikther  of  the  child,  error,  e,  399.  The  sum 
charged  against  the  potative  father  for  the  support  of  the  child  is  not  a  debt  in  the  sense  in  which 
that  word  is  used  in  the  constitution.  13, 194  (13  N.  W.,  174).  ProTlsion  for  imprisonment  con- 
stitntional.     24,  69  (38  N.  W.,  28). 

1983.  When  any  defendant  to  a  complaint  of  bastardy  shall  have  been  com- 
mitted to  jail  on  neglect  or  refusal  to  find  the  security  required  by  the  third  section  of 
this  act  [1979],  or  on  failure  of  such  defendant  to  renew  his  recognizance  as  required 
by  the  iourth  section  of  this  act,  it  shall  be  lawful  for  any  judge  of  the  district  court 
or  probate  judge  within  his  county  to  admit  such  defendant  to  bail  by  recognizing 
him  ill  such  sum  and  with  such  securities  as  such  judge  shall  deem  proper,  con- 


Digitized  byCjOOQlC 


^S^jfiTfr^V 


Ch.  20.  WABRANT.  435 

ditiooed  for  the  appearance  of  such  defendant  before  the  proper  court  to  answer  the 
complaint  made,  under  which  he  stands  charged;  and  for  taking  such  bail  the  said 
judge  may  by  his  special  warrant,  under  his  hand,  require  the  sheriff  or  jailer  to 
bring  such  defendant  before  him  at  the  court  house  of  the  proper  county,  at  such 
time  as  in  such  warrant  the  judge  may  direct;  Pr<mdedy  That  in  fixing  the  amount 
of  bail,  the  indge  admitting  the  same  shall  be  governed  in  the  ampunt  and  quality 
of  bail  required  by  the  third  section  of  this  act. 

1984.  The  warrant  authorized  to  be  issued  by  this  act  against  any  accused 
person  shall  authorize  and  empower  the  officer  to  which  it  is  directed  to  pursule 
and  take  the  accused  person  in  any  county  in  this  state,  and  to  bring  said  accused 
person  before  the  justice  who  issued  said  warrant,  to  answer  the  complaint  made 
against  him. 
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CHAPTER  21.— ILLUMINATING  OIUS. 

Bees.  1985  to  1990.  **An  act  to  regulate  the  sale  of  illaminatiog  oils."  1875,  p.  27.  In  force 
P^bmary  27. 

1986.  That  it  shall  be  unlawful  for  any  person  or  persons  to  offer  for  sale,  for 
illuminating  purpose,  as  agent,  or  otherwise,  any  mineral  or  petroleum  oil,  or  any 
Oilf  fluid,  or  substance  which  is  a  product  of  petroleum,  or  into  which  petroleum  or 
any  product  of  petroleum  enters,  or  is  found  as  a  constituent  element,  until  after  he 
or  they  have  tested  the  same  in  the  manner  following,  to-wit :  By  taking  not  less 
than  half  a  pint  of  the  oil,  fluid,  or  substance  to  be  tested,  and  placing  the  same  in  a 
small  vessel,  in  which  there  is  no  other  substance,  of  such  dimensions  that  the  sur- 
face of  the  oil,  fluid,  or  substance  shall  not  exceed  four  square  inches  in  area,  and  plac- 
ing a  Fahrenheit's  thermometer  in  said  oil,  fluid,  or  substance  in  said  vessel,  in  such 
manner  that  the  thermometer  will  indicate  the  temperature  of  the  oil,  fluid,  or  sub- 
stance being  tested,  which  shall  then  be  gradually  heated  at  a  rate  of  not  less  than 
two  degrees  per  minute,  Fahrenheit,  to  a  temperature  at  which  said  oil,  fluid  or 
substance  will  emit  a  gas  or  vapor  that  will  ignite  by  bringing  the  flame  of  a  lighted 
match  or  other  burning  taper  in  contact  with  the  surface  of  the  article  being  tested, 
with  such  frequency,  and  in  such  a  manner  as  to  ascertain  the  exact  temperature  by 
said  thermometer  at  which  said  fluid,  oil,  or  substance  will  emit  a.  gas  that  will 
ignite,  and  if  it  will  emit  a  gas  or  vapor  that  will  ignite  at  any  temperature  below 
one  hundred  and  ten  degrees  Fahrenheit,  then  it  is  hereby  declared  to  be  danger- 
ous, and  it  shall  be  unlawful  to  sell  or  offer  the  same  for  sale. 

1986.  That  any  person  or  persons  who  shall  offer  for  sale  for  illuminating 
purposes,  any  oil,  fluid,  or  substance  mentioned  in  the  lirst  section  of  this  act,  until 
after  he  or  tney  have  tested,  or  caused  the  same  to  be  tested,  as  prescribed  by  this 
act,  or  who  shall  offer  for  sale  for  illuminating  purposes  any  of  said  articles  that 
will  emit  a  gas  or  vapor  that  will  ignite  at  any  temperature  below  one  hundred 
and  ten  degrees  Fahrenheit,  under  the  test  prescribed  in  this  act,  he  or  they  shall 
be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  in  any  sum 
not  less  than  one  hundred  dollars,  or  imprisoned  in  the  jail  of  the  county  not  ex- 
ceeding twenty  days,  or  both,  at  the  discretion  of  the  court,  and  shall  pay  the  costs 
of  the  prosecution. 

1987.  That  if  any  person  or  persons,  manufacturer,  refiner,  or  wholesale  dealer 
of  any  oil,  fluid,  or  substance  mentioned  in  the  first  section  of  this  act,  as  agent  or 
otherwise,  shall  sell  for  illuminating  purposes  any  oil,  fluid,  or  substance  men- 
tioned in  said  section  that  will  emit  a  gas  or  vapor  that  will  ignite  at  any  tempera- 
ture under  one  hundred  and  ten  degrees  Fahi'enheit,  under  the  test  in  this  act  pre- 
scribed, he  or  they  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  fined  in  any  sum  not  exceeding  one  thousand  dollars,  or  imprisonment  in 
the  jail  of  the  county  not  exceeding  twenty  days,  or  both,  at  the  discretion  of  the 
court  trying  the  case,  and  shall  pay  the  costs  of  prosecution. 

1988.  That  if  any  person  or  persons  shall  sell  for  illuminating  purposes,  and 
in  a  quantity  of  less  than  one  barrel  at  a  single  sale,  any  oil,  fluid,  or  substance  that 
will  emit  a  gas  or  vapor  that  will  ignite  at  any  temperature  below  one  hundred 
and  ten  degrees  Fahrenheit  under  the  test  prescribed  by  this  act,  he  or  they  shall 
be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  in  any  sum 
not  less  than  twenty-five  nor  more  than  two  hundred  dollars,  or  imprisonment  m 
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the  jail  of  the  county  Dot  exceeding  ten  days^  or  both^  at  the  discretion  of  the  court, 
and  shall  pay  the  costs  of  prosecution. 

1989.  That  if  any  person  shall  sustain  damage  to  his  property  or  injury  to 
his  person,  by  reason  of  a  violation  of  any  of  the  provisions  of  this  act  by  an- 
other person^  the  person  guilty  of  violation  shall  be  liable  to  the  person  injured  for 
all  damages  sustained  thereby,  and  in  case  any  person  violating  the  provisions  of 
this  act  shall,  by  such  violation,  cause  the  death  of  another,  he  shall  be  guilty  of 
manslaughter,  and  on  conviction  thereof  shall  l)e  punished  according  to  the  provis- 
ions of  the  section  of  the  criminal  statute  defining  that  crime. 

1990.  That  any  and  all  oontractfl  made  in  violation  of  the  provision  of 
this  act  are  hereby  declared  to  be  void,  and  the  vendor  may  return  the  oil,  fluid,  or 
substance  purchased,  at  the  expense  of  the  vendor,  and  recover  from  the  vendor  all 
that  he  has  paid  therefor,  including  all  charges  for  transportation,  and  all  other 
damages  resulting  from  said  sale. 

Sees.  1991  to  2007.  "An  act  to  provide  for  a  state  inspeotor  of  oils  and  deputies,  and  to 
define  their  duties  and  provide  fees  for  the  same  and  prescribe  penalties  for  violation  thereof,  and 
to  repeal  acts  and  parts  of  acts  in  conflict  herewith."    1^87,  p.  515.     In  force  Jnlj  1. 

1991.  All  minerals  or  petroleum  oil,  or  any  oil,  fluid,  or  substance  which  is  a 
product  of  pretroleum  or  into  which  pretroleum  or  any  product  of  pretroleum  en- 
ters or  is  found  as  a  constituent  element,  whether  manufactured  in  the  state  or  not, 
shall  be  inspected  as  provided  in  this  act,  before  being  ofiered  for  sale  for  con- 
sumption for  illuminating  purposes  in  the  state. 

1992.  The  governor  shall  appoint  a  suitable  person,  resident  of  this  state,  who 
is  not  interested  in  manufacturing,  dealing,  or  in  vending  any  of  the  illuminating 
oils  specified  in  section  one  of  this  act,  as  state  inspector  of  oils,  whose  term  of 
oflBce  shall  be  two  years  from  the  date  of  appointment  or  until  his  successor  shall 
be  appointed  and  shall  qualify.  It  shall  be  the  duty  of  said  state  inspector,  or  his 
deputies  hereinafter  provided  for,  to  examine  and  test  the  quality  of  all  such  oils 
ofiered  for  sale  by  any  manufacturer,  vendor,  or  dealer,  and  if  upon  such  testing 
and  examination  they  shall  meet  the  requirements  hereinafter  specified,  he  shall  fix 

his  brand  or  device,  vi«:  "Approved,  flash  test degrees'*  (inserting  the  actual 

flash  test),  with  the  date  of  his  ofiScial  signature  upon  the  package,  barrel,  or  cask 
containing  the  same.  And  to  more  effectually  carry  out  the  provisions  of  this  act, 
it  shall  be  lawful  for  any  state  inspector  or  his  deputies  to  enter  into  or  upon  the 
premises  of  any  manufacturer  of,  vendor  of,  or  dealer  in  said  oils,  and  if  any  such  oils 
intended  for  consumption  for  illuminating  purposes  within  the  state  shall  be  there 
found  which  should  have  been  inspected,  as  provided  for  in  this  act,  and  have  not 
been,  the  inspector  shall  proceed  to  test  and  brand  the  same.  It  shall  be  lawful  for 
any  manufacturer,  vendor,  or  dealer  to  sell  oils  so  tested  if  they  are  found  to  com- 
ply with  the  requirements  of  this  act  and  are  pro|)erly  branded  "Approved,**  but  if 
such  oils  so  tested  shall  not  meet  said  requirements,  the  words  "Rejected  for  illumi- 
nating purposes**  shall  be  marked  in  plain  letters  on  the  package,  barrel,  or  cask 
containing  them,  and  it  shall  be  unlawful  for  the  owner  or  owners  thereof  to  sell 
them  for  illuminatifig  purposes  for  consumption  in  this  state.  If  any  person  shall 
sell,  or  offer  for  sale,  such  rejected  oils  for  such  purposes,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  subject  to  a  penalty,  in  the 
discretion  of  the  court,  in  any  sum  not  exceeding  three  hundered  ($300)  dollars. 

1993.  The  state  inspector  provided  for  in  this  act  is  hereby  authorized  to  ap- 
point and  station  not  to  exceed  five  deputies,  which  deputies  are  hereby  empowered 
to  perform  the  duties  of  inspection  and  shall  be  liable  to  the  same  penalties  as  the 
Btale  inspector;  Provided,  That  the  state  inspector  may  remove  any  of  said  depu- 

Digitized  by  VjOOQIC 


438  nXUMINATIi^G  OILS.  Ch.  21. 

ties  for  reasonable  cause.  The  state  inspector  and  his  deputies  shall  provide  them- 
selves at  their  own  expense  with  instruments^  stencils,  brands,  and  stamps  necessary 
for  the  proper  performance  of  their  duties,  and,  when  called  upon  for  that  purpose, 
they  shall  promptly,  as  may  be  possible,  inspect  all  oils  hereinbefore  mentioned,  and 
shall  reject  for  illuminating  purposes  such  of  them  as  will  emit  a  combustible  vapor 
at  the  temperature  of  one  hundr^  (100)  degrees  Fahrenheit.  The  oil  tester  now 
used  in  the  state  of  Ohio,  and  known  as  the  Foster  apparatus,  shall  be  used  by  the 
state  inspector  and  his  deputies. 

1994.  Every  person  appointed  as  state  inspector  or  deputy  inspector,  before  lie 
enters  upon  the  discharge  of  his  duties  of  bis  office,  shall  take  the  oath  or  affirma- 
tion prescribed  by  the  constitution  and  laws  of  this  state,  and  shall  file  the  same  in 
the  office  of  the  secretary  of  state.  The  state  inspector  shall  execute  a  bond  to  the 
state  of  Nebraska  in  the  sum  of  twenty  thousand  ($20,000)  dollars,  with  such 
surety  as  shall  be  approved  by  the  secretary  of  state,  conditioned  for  the  faithful 
performance  herein  imposed  upon  him,  which  bond  shall  be  for  the  use  of  all  per- 
sons aggrieved  by  the  act  or  neglect  of  said  inspector,  and  tlie  same  shall  be  filed 
with  the  secretary  of  state.  Each  deputy  inspector,  before  he  enters  upon  the  duties 
of  his  office,  shall  execute  a  bond  to  the  state  inspector  in  the  sum  of  five  thousand 
($5,000)  dollars,  with  such  sureties  as  may  be  approved  by  the  state  inspector. 
Such  bond  shall  be  filed  with  the  state  inspector;  shall  be  conditioned  for  the  faith- 
ful performance  of  the  duties  herein  imposed,  and  shall  be  for  the  use  of  all  persons 
aggrieved  by  the  act  or  n^lect  of  said  deputy  inspector. 

1995.  The  state  inspector  or  deputy  inspector  is  entitled  to  demand  and  receive 
from  the  owner  of  any  oils  tested  ten  (10)  cents  per  barrel  for  all  oil  inspected.  It 
shall  be  the  duty  of  the  state  inspector  and  each  deputy  inspector  to  keep  an  accu- 
rate record  of  all  oils  tested  and  branded  by  him,  which  record  shall  state  the  date 
of  inspection,  the  number  of  packages,  barrels,  or  casks  rejected,  the  number  ap- 
proved, the  manufacturer's  brand,  the  namfe  of  the  person  for  whom  inspected,  and 
the  sum  of  money  received  for  such  inspection  ;  and  such  record  shall  be  open  to  all 
persons  interested.  At  the  beginning  of  every  month  each  deputy  inspector  shall 
forward  to  the  state  inspector,  a  true  copy  of  such  record  and  all  moneys  received 
by  him  for  his  inspections.  In  the  month  of  January  of  each  year  the  state  in- 
spector siiall  make  and  deliver  to  the  governor  of  the  state  a  report  of  the  inspec- 
tion by  himself  and  deputies  during  the  preceding  calendar  year. 

1996.  The  state  inspector  shall  receive  an  annual  salary  of  two  thousand 
($2,000)  dollars.  He  shall  also  be  allowed  such  further  sum  as  he  may  actually 
and  necessarily  expend  whether  for  traveling  expenses  incurred  in  the  discharge  of 
his  duties,  or  for  the  proper  prosecution  of  any  case  of  offense  arising  under  the 

Erovisions  of  this  act.  Each  deputy  inspector  shall  l)e  entitled  to  a  salary,  paya- 
le  monthly,  of  not  to  exceed  one  hundred  ($100)  dollars  per  month,  as  herein  pro- 
vided. Each  deputy  inspector  shall  also  be  entitled  to  and  allowed  all  actual  and 
necessary  expenses  for  railroad,  stage,  and  steamboat  fares  in<^rred  in  the  discharge 
of  his  duties  as  such  deputy  inspector,  and  for  such  other  sums  of  money  as  by  the 
authority  of  the  state  inspector  he  may  expend  in  the  prosecutions  for  offenses  aris- 
ing under  the  provisions  of  this  act.  All  salaries  and  expenses  provided  for  in 
this  act  shall  be  paid  by  the  state  inspector  out  of  the  money  received  for  the  in- 
spection of  oil ;  Provided,  That  in  case  the  amount  of  money  received  for  such 
inspections  according  to  the  provisions  of  this  act  shall  not  be  sufficient  to  pay  the 
salaries  and  expenses  of  the  state  inspector  and  his  deputies  as  provided  herein,  the 
amount  of  such  deficiency  shall  be  deducted  from  said  salaries  pro  rata  to  each; 
Provided y  further y  That  in  case  the  amount  of  moneys  received  for  the  inspection 
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of  oils  according  to  tbe  provisions  of  this  act  sliall  be  in  excess  of  the  sum  required 
to  pay  the  salaries  and  expenses  of  the  state  inspector  and  his  deputies  as  provided 
hereinbefore^  the  amount  of  such  excess  shall  be  paid  into  the  state  treasury  for  the 
benefit  of  the  general  fund.  The  state  inspector  shall  render  to  the  state  auditor  a 
detailed  account  of  all  the  receipts  and  disbursements  of  his  office  and  shall  also 
iqoorporate  a  copy  of  such  report  in  his  annual  report  to  the  governor. 

1997.  [Violatioil  of  Act] —  Any  person  or  persons,  whether  vendor,  man- 
ufacturer, or  dealer,  who  shall  sell  or  attempt  to  sell  to  any  person  in  this  state  any 
of  the  illuminating  oils  hereinbefore  mentioned  before  having  the  same  ins|)ected  as 
provided  in  this  act,  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  he  subject 
to  a  penal^  in  any  sum  not  exceeding  three  hundred  dollars  ($300);  and  if  any 
manufacturer,  vendor,  or  dealer  in  any  of  said  illuminating  oils  shall  falsely  brand 
the  package,  bart*el,  or  cask  containing  the  same  for  the  purpose  of  deceiving  tbe 

Eorcbaser  Uiereof  in  any  manner  as  to  tbe  contents  of  the  same,  or  shall  use  packages, 
arrels,  or  casks  having  an  inspector's  brand  thereon  without  having  the  oil  in- 
spected, he  or  she  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  subject  to 
a  penalty  in  a  sum  not  exceeding  three  hundred  dollars  ($300)  nor  less  than  one 
hundred  ($100)  dollars  or  be  imprisoned  in  the  county  jail  not  exceeding  six 
months,  or  botn,  at  the  discretion  of  the  court 

1998.  [Same.] — Any  person  selling  or  dealing  in  the  illuminating  oils  herein- 
before specifaed,  who  shall  sell  or  dispose  of  any  empty  barrel,  cask,  or  package  that 
has  once  been  used  for  such  oils  and  been  branded  by  a  state  or  deputy  inspector 
before  thoroughly  canceling,  removing,  or  effiicing  the  jnsp^ction  brand  on  the  same 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  pay  a  fine  of  ten 
dollai^  ($10)  for  each  barrel,  cask,  or  package  thus  sold  or  disposed  of. 

1999.  [Same.] — Any  person  who  knowingly  uses  for  illuminating  purposes 
any  illuminating  oils  as  hereinbefore  specified  before  the  same  have  b^n  legally 
inspected  and  branded  ^^ Approved '^  as  required  in  section  one  of  this  act  [1991], 
shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars  ($100)  nor  less  than 
twenty  dollars  ($20). 

2000.  No  person  shall  adulterate  with  paraffine  or  other  substance  for  the  pur- 
pose of  sale  or  for  use  any  of  the  illuminating  oils  specified  in  this  act  in  such  a 
manner  as  to  render  them  dangerous  to  use,  nor  shall  any  person  sell  or  offer  to  sell 
or  knowingly  use  for  illuminating  purposes  any  such  adulterated  oils  which  by 
reason  of  being  adulterated  will  emit  a  combustible  vapor  at  a  less  temperature 
than  one  hundred  (100)  d^rees  Fahrenheit  thermometer;  Provided^  That  such  vapor- 
izing point  shall  be  determined  in  the  manner  and  with  the  instrument  as  hereinbe- 
fore provided  in  section  three  of  this  act.  Any  person  violating  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof,  be  punished  by  imprisonment  in  the  county  jail  not  more  than  one  year  or 
by  fine  not  exceeding  five  hundred  dollars  ($500),  or  by  both  such  fine  and  im- 
prisonment, in  the  discretion  of  the  court. 

2001.  Gas  or  vapor  from  the  petroleum  or  any  of  the  products  of  the  petro- 
lenm  may  be  used  for  illuminating  purposes  when  the  oils  from  which  said  gas  or 
vapor  is  generated  are  oontained  in  closed  reservoirs  outside  of  the  building  lighted  by 
said  gas  or  vapor.  Any  person  violating  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  be  punished 
by  imprisonment  in  the  county  jail  not  more  than  one  year,  or  by  fine  not  exceeding 
three  hundred  dollars  ($300),  or  by  both  such  fine  and  imprisonment,  at  the  discre- 
tion of  the  court;  Provided,  That  nothing  in  this  act  shall  be  construed  as  to  the 
use  in  street  lamps  of  the  lighter  products  of  petroleum,  such  as  gasoline,  benzine, 
benzole,  and  naphtha. 
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2002.  Whoever  shall  knowingly  sell  or  caase  to  be  sold  any  of  the  illumi- 
nating oils  as  specified  in  this  act  which  are  below  one  hundred  (100)  degrees 
Fahrenheit,  when  tested  as  provided  for  in  section  three  of  this  act,  shall  be  l^ble 
to  any  person  purcliasmg  any  of  such  oily  or  any  person  injured  thereby,  for  any 
damages  to  person  or  property  arisine  from  any  explosion  thereof. 

2003.  No  state  inspector  or  deputy  inspector  shall,  while  in  office,  traffic, 
directly  or  indirectly,  in  any  of  the  oils  which  he  has  been  appointed  to  inspect, 
and  in  case  of  a  violation  of  this  provision  the  offender  shall  be  fined  in  any  sum 
not  exceeding  five  hundred  dollars  ($500)  and  be  removed  from  his  position* 

2004.  It  shall  be  the  duty  of  the  state  inspector  or  any  deputy  inspector  who 
shall  know  of  the  violation  of  any  of  the  provisions  of  this  act,  to  enter  complaint 
before  any  court  of  competetent  jurisdiction  against  any  person  so  offending,  and  in 
case  the  state  inspector  or  deputy  inspector  having  knowledge  of  such  violation  shall 
n^lect  to  enter  complaint,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  removed  from  his  position. 

2005.  It  shall  be  the  duty  of  all  county  attorneys  to  represent  and  prosecute, 
on  behalf  of  the  people  within  their  respective  counties,  all  cases  of  offenses  arising 
under  the  provision  of  this  act. 

2006.  All  questions  of  dispute  arising  between  the  deputy  inspector  and 
manu&cturer  and  dealers  shall  be  submitted  tO  the  state  inspector  for  his  decis- 
ion, and  his  decision  shall  be  final. 

2007.  It  shall  be  the  duty  of  the  governor  to  remove  from  office  any  state 
inspector  who  shall  prov^  hi^pself  to  be  either  unfitithiul  or  incompetent  in  the 
discharge  of  his  duties. 
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CHAPTER  22.— INNS. 

Sees.  2008  to  2010.  ''An  act  conoeroing  ioD  holders  or  hotel  keepers  and  their  gnests.'^ 
1875,  p.  157.     In  Ibroe  Febmary  19. 

2008.  That  hereafter  every  landlord  or  keeper  of  a  public  ino  or  hotel  in  this 
state,  who  shall  constaotly  have  iu  his  inu  or  hotel  an  iron  safe  in  good  order,  and 
suitable  for  the  safe  Custody  of  money,  jewelry,  or  other  valuable  articles  belong- 
ing to  his  guests  or  customers,  shall  keep  posted  conspicuously  at  the  office  and  in 
other  public  rooms  or  halls  of  his  inn  or  hotel  notices  to  his  guests  or  customers 
that  they  must  leave  their  money,  jewelry,  and  other  valuables  with  the  landlord, 
his  agent  or  clerk,  for  the  safe  keeping,  that  he  may  make  safe  deposits  of  the  same 
in  the  place  provided  for  that  purpose. 

A  sleeping  car  company  id  an  inn  keeper,  and,  as  such,  liable  for  loss  of  yalnables,  etc. 
Oneat  and  lodger  defined.     28,  239  (44  N.  W.,  226). 

2009.  That  such  landlord,  hotel  or  inn  keeper  as  shall  comply  with  the  re- 
qairements  of  the  first  section  of  this  act  shall  not  be  liable  for  any  money,  jew- 
elry, or  other  valuables  of  gold  or  silver  or  rare  or  precious  stones  that  may  be  lost, 
if  the  same  is  not  delivered  to  said  landlord,  hotel  or  inn  keeper,  his  agent  or  clerk, 
for  deposit,  unless  such  loss  shall  occur  by  the  hand  or  through  the  negligence  of 
the  landlord,  or  by  a  clerk  or  servant  employed  by  him  in  such  hotel  or  inn ;  Pro^ 
videdy  That  nothing  herein  contained  shall  apply  to  such  amount  of  money  and  val- 
uables as  is  usual,  common,  and  prudent  for  any  such  guest  to  retain  in  his  room  or 
about  his  person. 

2010.  Any  person  who  shall  put  up  at  any  hotel  or  inn  and  shall  procure  any 
food,  entertainment,  or  accommodation  without  paying  therefor,  except  where  credit 
is  given  by  express  agreement,  with  intent  to  cheat  or  defraud  the  owner  or  keeper 
thereof  out  of  the  pay  for  the  same;  or  who,  with  intent  to  cheat  or  defraud  such 
owner  or  keeper  out  of  the  pay  therefor,  shall  obtain  credit  at  any  hotel  or  inn  for 
such  food,  entertainment,  or  accommodation  by  means  of  any  fSalse  show  of  bag* 
gage  or  effects  brought  thereto;  or  who  shall  with  such  intent  remove,  or  cause  to 
be  removed,  any.  baggage  or  effects  from  any  hotel  or  inn  while  there  is  a  lien  exist- 
ing thereon  for  the  proper  charges  due  from  him  for  fare  and  board  furnished 
therein,  shall  be  punished  by  imprisonment  not  exceeding  three  months,  or  by  a  fine 
not  exceeding  one  hundred  dollars. 

Sees.  2011  to  2020.  "An  act  for  the  secarity  of  guests  and  lodgers  in  hotels  against  ii^ories 
from  fires."    1883,  p.  231.     In  force  Febmary  24. 

2011.  It  is  hereby  made  the  duty  of  every  keeper  or  owner  of  every  hotel  or 
lodging  house  in  this  state,  of  over  two  stories  in  height,  to  provide  and  securely 
&sten  in  every  lodging  room  above  the  second  story  which  has  an  outside  window, 
and  is  used  for  the  accommodation  of  guests  or  employees,  a  rope  or  rope  ladder  for 
the  escape  of  the  lodgers  therein,  in  case  of  fire,  of  at  least  one  inch  in  diameter, 
which  shall  be  securely  fastened  within  such  room,  as  near  a  window  as  practicable, 
and  of  sufficient  length  to  reach  therefrom  to  the  ground  on  the  outside  of  such 
hotel  or  lodging  house,  and  made  of  strong  material  and  as  secure  against  becoming 
inflamed  as  practicable.  Such  rope  or  rope  ladder  shall  be  kept  in  good  repair  and 
condition.  In  lieu  of  a  rope  or  rope  ladder  there  may  be  substituted  any  other  ap- 
pliance that  may  be  deemed  of  equal,  or  greater  utility  by  the  fire  department,  or 
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such  otner  authority  as  may  have  the  control  of  fire  r^ulations  in  the  city  or  towD 
where  such  hotel  or  lodging  house  is  located ;  but  such  apph'ance  shall,  in  all  cases^ 
be  so  constructed  as  to  be  under  the  control  and  management  of  any  lodger  in  such 
room. 

2012.  The  owner  or  owners  of  every  hotel  or  lodging  bouse  in  this  state^  over 
three  stories  in  height,  shall  provide,  without  delay,  such  hotel  or  lodging  house 
with  permanent  iron  balconies,  with  iron  stairs  leading  from  one  balcony  to  the 
other,  to  be  placed  at  the  end  of  each  hall  above  the  third  story,  in  case  such  hotel 
is  over  one  hundred  feet  in  length,  and  in  other  case9  such  number  as  may  be 
directed  by  the  fire  department,  or  such  other  authority  as  may  have  the  control  of 
fire  regulations  in  any  city  or  town  where  such  hotel  or  lodging  house  is  located^ 
Such  balconies  and  iron  stairs  shall  be  constructed  at  the  expense  of  the  owner  of 
such  hotel  or  lodging  house. 

2013.  It  shall  DC  the  duty  of  every  such  proprietor  or  keeper  of  any  betel  or 
lodging  house  to  post  notices  in  every  such  room  of  such  hotel  or  lodging  boose, 
calling  attention  to  the  iact  that  this  act  has  been  complied  with,  and  the  part  of  sudi 
room  where  such  coil  of  rope  or  rope  ladder  is  fastened. 

2014.  Any  violation  of  any  of  the  provisions  of  this  act  hereinbefore  cod- 
tained  shall  be  deemed  a  misdemeanor  and  indictable  as  such ;  and  any  person  con- 
victed thereof  shall  be  punished  by  a  fine  of  not  less-than  one  hundred  dollars 
nor  more  than  five  hundred  dollars,  and  costs  of  prosecution,  and  imprisoned 
until  such  fine  and  costs  are  paid. 

2016.  In  hotels  or  lodging  houses  containing  more  than  fifty  rooms,  and  being 
four  or  more  stories  high,  the  proprietor  or  lessee  of  each  hotel  or  lodging  house 
shall  employ  and  keep  at  least  one  competent  watchman,  whose  duty  it  shall  be 
to  keep  watch  and  guard  in  such  hotel  or  lodging  house  against  fire,  and  to  give 
warning  in  case  a  fire  should  break  out  Such  watchman  shall  be  on  duty  between 
the  hours  of  nine  o'clock  p.  M.  and  six  o'clock  A.  M.,  and  in  case  of  fire  he  shall  in- 
stantly awaken  each  ^uest  and  all  other  persons  therein,  and  inform  them  of  such 
fire.  A  large  alarm  bell  or  gong  shall  b^  placed  on  each  floor  or  story,  to  be  used 
to  alarm  the  inmates  of  such  hotel  or  lodging  house  in  case  of  fire  therein.  It  shall 
be  the  duty  of  every  proprietor,  or  keeper  of  such  hotel  or  lodging  house,  in  case 
of  fire  therein  to  give  notice  of  same  to  all  guests  and  inmates  thereof  at  once,  and 
to  do  all  in  their  power  to  save  such  guests  and  inmates. 

2016.  Should  such  watchman  leave  his  post  of  duty  in  such  hotel  or  lodg- 
ing house  for  more  than  fifteen  minutes  at  any  one  time  during  the  hours  specifi^ 
for  him  to  be  on  watch,  or  if  he  shall  sleep  while  on  duty,  or  if  he  shall  fail  to 
awaken  the  persons  sleeping  in  such  hotel  or  lodging  house,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  exceeding  one  year,  or  by  a  fine  of  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars. 

2017.  Every  proprietor  of  such  hotel  or  lodging  house  who  shall  &il  to 
comply  with  the  requirements  of  section  five  of  this  chapter  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  in  the 
same  manner  as  is  provided  in  section  four  of  this  chapter  [201 4 J 

2018.  This  act  shall  be  given  in  charge  to  the  grand  jury  at  each  session. 
And  they  shall  make  due  inquiry  and  indict  and  bring  to  trial  all  parties  found 
guilty  of  violating  any  of  its  provisions. 

2019.  All  fines  imposed  or  collected  for  any  violation  of  the  provisions  of 
this  act  shall  be  paid  to  the  treasurer  of  the  county  where  such  ofiense  is  committed 
for  the  use  and  benefit  of  the  common  school  fund. 
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2020.  AH  hotels  or  lodging  houses  hereafter  constructed  in  this  state  over 
two  stories  in  height  and  over  one  hundred  feet  in  length  shall  be  constructed  8i> 
that  there  shall  be  at  least  two  stairways  for  the  use  of  the  guests  leading  from 
the  ground  floor  to  the  uppermost  story.  And  all  out  doors  shall  be  so  hung  thai 
tbej  shall  open  on  the  outside  instead  of  the  inside  of  such  hotel. 
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CHAPTER  23.— INTEREST. 

Sees.  2021  to  2031.  "An  act  to  amend  chapter  34,  General  Statutes  (being  duster  28  of 
Beyised  Statutes  of  1866),  entitled  '  Interest.*  *'    1879,  p.  13.    In  force  Jnne  1. 

2021.  Any  rate  of  interest  which  may  be  agreed  upon,  not  exceeding  ten 
dollars  per  year  upon  one  hundred  dollars,  shall  be  valid  upon  any  loan  or  forbear- 
ance of  money,  goods,  or  things  in  action ;  which  rate  of  interest  so  agreed  upon 
may  be  taken  yearly,  or  for  any  shorter  period,  or  in  advance,  if  so  expr^sly  agreed. 

Where  the  fall  le^al  rate  is  contracted  for  in  coupons,  interest  will  not  be  allowed  on  tbem. 
26,  102  (41  N.  W.,130);  modifying  23,536  (37  N.  W.,  265).  But  where  interest  on  coupon 
and  on  original  debt  does  not  exceed  ten  per  cent  it  can  be  recovered.  28,  358  (44  N.  W.,  451). 
Interest  on  interest  will  not  be  enforced.  23,  539  (41  N.  W.,  130;  37  N.  W.,  265).  Note  drew 
interest  at  the  rate  of  ten  per  cent  from  date  until  maturity,  and  if  not  paid  at  maturity  the  prin- 
cipal was  to  draw  interest  at  the  rate  of  twenty-four  per  cent  per  annum  from  maturity  until  paid. 
Held  a  penalty  and  not  usurious.  14,  433  (16  N.  W. ,  436).  Holder  of  note  caUing  for  twelve  per 
4)ent,  which  was  the  legal  rate  at  its  date,  entitled  to  that  rate  though  reduced  before  maturity;  but 
not  to  interest  on  coupons.  27,  648-9  (43  N.  W.,  405).  In  payments  interest  should  be  first  de- 
ducted.    4, 199.    See  4, 193. 

2022.  Interest  upon  the  loan  or  forbearance  of  money,  goods,  or  things  in  ac- 
tion shall  be  at  the  rate  of  seven  dollars  per  year  upon  one  hundred  dollars,  unless 
a  greater  rate,  not  exceeding  ten  per  cent  per  annum,  be  contracted  for  by  the 
parties. 

2023.  Interest  on  all  decrees  and  judgments  for  the  payment  of  money 
shall  be  from  the  date  of  the  rendition  thereof  at  the  rate  of  seven  dollars  upon 
each  one  hundred  dollars  annually  until  the  same  shall  be  paid ;  Provided,  That  if 
said  judgment  or  decree  shall  be  founded  upon  any  contract,  either  verbal  or  writ- 
ten, by  the  terms  of  which  a  greater  rate  of  interest,  not  exceeding  the  amount 
allowed  by  law,  than  seven  per  centum  shall  have  been  agreed  upon,  the  rate  of 
interest  upon  such  judgment  or  decree  shall  be  the  same  as  provided  for  by  the 
terms  of  the  contract  upon  which  the  same  was  founded. 

16,  326  (18  N.  W.,  79). 

2024.  On  money  due  on  any  instrument  in  writing,  or  on  settlement  <^  the 
account  from  the  day  the  balance  shall  be  agreed  upon,  on  money  received  to  the 
use  of  another,  and  retained  without  the  owner's  consent,  express  or  implied,  from 
the  receipt  t^iereof,  and  on  money  loaned  or  due,  and  withheld  by  unreasonable  de- 
1^  of  payment,  interest  shall  be  allowed  at  the  rate  of  seven  per  cent  per  annum. 
Unsettled  accounts  between  parties  shall  bear  interest  after  six  months  from  the 
date  of  the  last  item  thereof. 

This  applies  to  an  account  running  for  several  years.  16,  68  (20  K.  W.,  12).  In  an  action  on 
executor's  bond,  interest  on  amount  due  should  be  seven  per  cent.  24,  262  (38  K.  W.,  750);  10, 
137(4N.W.,942). 

2025.  If  a  greater  rate  of  in^rest  than  is  hereinbefore  allowed  shall  be  con- 
tracted for  or  received  or  reserved,  the  contract  shall  not,  therefore,  be  void;  but  if 
in  any  action  on  such  contract  proof  be  made  that  illegal  interest  has  been  directly 
or  indirectly  contracted  for,  or  taken,  or  reserved,  the  plaintiff  shall  only  recover  the 
principa],  without  interest,  and  the  defendant  shall  recover  costs;  and  if  interest  shall 
have  been  paid  thereon,  judgment  shall  be  for  the  principal,  deducting  interest  paid; 
Provided,  The  acts  and  dealings  of  an  agent  in  loaning  money  shall  bind  the  prin- 
<;ipal,  and  in  all  cases  where  there  is  illegal  interest  by  the  transaction  of  the  agenty 
the  principal  will  be  held  thereby  as  if  he  had  done  the  same  in  person.     Where 
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the  same  person  acts  as  agent  for  the  borrower  who  obtains  the  money  from  the 
lender^  he  shall  be  deemed  to  be  the  agent  of  the  loaner  also. 

TJsnry  defined.  10,  541  (7  N.  W.,  289).  Burden  of  proving  o8ury  is  on  him  who  pleads  it 
Snt  ivhen  asnry  is  proved,  the  holder,  to  avoid  it,  must  show  that  he  is  a  bona  fide  purchaser  before 
matoritj.  In  case  stated,  person  negotiating  loan  was  held  agent  of  lender  and  not  of  borrower, 
sotwithatanding  a  recital  is  the  application  to  the  contrary.  11,487  (9  N.  W.,650).  Plea  of 
usury  is  not  such  a  set-off  or  counter-claim  as  can  be  retained  and  tried  after  action  is  dismissed  by 
plaintiff.  12,  505  (11  N.  W.,  753).  Where  borrower  goes  into  a  court  of  equity  to  obtain  relief 
fh>m  usurious  contract,  he  must  tender  principal  and  lawful  interest  24,  82  (37  N.  W.,  941). 
l^egoUable  promissory  note  in  hands  of  bona  fide  purchaser  without  notice  belbre  due  is  not  subject 
to  defense  of  usury.  And  a  mortgage  securing  such  a  note  is  discharged  of  all  equities  which  may 
exist  between  the  original  parties.  14,  416  (16  N.  W.,  471).  Defense  of  usury  cannot  be  s^t  c^p 
against  an  innocent  pkirchtoer  before  maturity.  9,  228  (2  N.  W.,  339).  Defense  of  usury  is  per- 
sonal to  the  borrower  and  cannot  be  set  up  by  mere  purchaser  of  equity  of  redemption.  27,  404 
(43  N.  W.,  178).  Where  usury  is  shown  in  original  transaction,  burden  is  upon  holder  of  notes  to 
show  that  he  is  a  bona  fide  purchaser.  Payments  of  interest  on  usurious  loan  will  be  applied  to 
principal.  24,  633  (39  N.  W.,  786).  Not  necessary  to  state  rate  of  interest  in  note.  Surety  may 
plead.  7,  58.  Where  legal  rate  charged,  contract  not  tainted  with  usury  if  a  greater  than  legal 
interest  charged  after  debt  matures.  0, 454  (4  N.  W.,  51).  When  a  legal  rate  of  interest  is  agreed 
upon,  and  the  maker  afterwards  agrees  to  pay  a  greater  rate,  such  ng^reement  does  not  i^ffect  the  first 
.  agreement.  4,  207.  It  is  immaterial  in  what  form  the  extra  charge  is  made,  whether  it  is  taken 
as  a  gift,  et&,  or  straight  per  cent.  3,  259;  4,  205;  6,  154.  Every  subsequent  security  given  for 
a  loan  originally  usurious,  however  remote  or  often  renewed,  is  usurious,  aud  court  will  apply  all 
payments  of  interest  upon  such  usurious  loan  as  a  payment,  pro  tantOj  of  the  principal.  11,  465 
(9  N.  W.,  648).  Contract  made  for  legal  rate  to  second  party  who  has  note  made  to  third  party^ 
taking  a  less  sum  in  cash  than  the  contract  called  for,  not  usury,  d,  15  (2  N.  W.,353).  Where 
agent  of  lender  exacts  bonus  or  commission  in  addition  to  Uwful  interest,  contract  is  usurious.  6, 
263;  6, 154;  8,426;  12,  189  (10  N.  W.,  698);  13, 158  (12  N.  W.,  916).  Employer  takes  usurious 
contract  subject  to  all  instrumentalities  employed  by  his  agent  in  its  consummation.  14,  94  (15 
N.  W.^  214).  Where  borrower  agrees  to  jtay  agent  a  stipulated  sum  for  negotiating  a  loan  for  him 
of  which  principal  is  ignorant,  contract  not  tainted  with  usury.  8,  260;  24,  817  (40  N.  W.,415); 
27,  880  (44  N.  W.,  41).  "Costs;"  this  means  costs  of  the  whole  action.  17,  307  (22  N.  W.,  565). 
Stipnlation  in  a  promissory  note  for  "  attorney's  fee"  ia  void.  11,  96  (7  N.  W.,  857);  11,  399  [9 
N.  W.,  475).     See  8,  50;  27,  269  (42  N.  W.,  116). 

2026.  Any  person  charged  with  taking  illegal  interest  may  be  required  to 
answer  touching  the  same,  on  oath,  in  any  civil  proceeding. 

2027.  Relief  to  a  oompIain[an]t  in  case  of  an  usurious  loan  may  be  given  with- 
out payment  or  tender  by  him  of  the  principal  sum. 

2028.  Any  oflBcer  or  agent  of  a  person  or  a  corporation,  whether  interested  or 
not,  may  be  summoned  as  witness  in  any  action  for  usury  against  such  person  or 
corporation,  and  required  to  disclose  all  the  &ets  of  the  case,  but  the  testimony  of 
such  witness,  or  the  answer  of  the  party  as  required  in  section  6  [2026],  shall  not 
be  used  against  such  witness  or  party  in  any  criminal  prosecution  tor  perjury. 

2029.  When  in  any  law,  or  in  any  instrument  in  writing  specifying  a  rate  of 
interest,  no  period  of  time  is  mentioned  for  which  such  rate  is  to  be  calculate,  it 
shall  be  deemed  to  be  by  the  year. 

2030.  All  warrants  issued  by  the  proper  authorities  of  the  state,  county,  city, 
town,  or  other  municipal  subdivision  less  than  a  county,  shall  draw  interest  from 
and  after  the  date  of  their  presentation  for  payment  at  the  rate  of  seven  per  cent 
per  annum,  and  all  bonds  issued  by  any  county,  city,  township,  precinct,  or  school 
district,  shall  not  draw  interest  at  a  rate  exceeding  eight  per  cent  per  annum. 

2031.  The  rate  of  interest  fixed  by  this  chapter  shall  not  affect  interest  on 
purchase  money  of  school,  university,  and  agricultural  college  lands,  or  on  lands 
delinquent  or  sold  for  the  non-payment  of  taxes. 
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CHAPTER  24.— IRRIGATION. 

ARTICLE  I. — WATER  RIOHTS. 

Sees.  2033  to  2061.  ''An  act  to  proTide  for  water  ri^ts  asd  irrigatioil,  and  to  rtgolale  tbe 
light  to  the  nee. of  water  for  agrionltaral  and  mannfacturiDg  parpoeee,  and  ^to  repeal  seoiioiis  156 
and  159  of  eliapter  16  of  the  Ck>mpiled*Statntee  of  leST/enliCIed'  Corporations.^"  1889,  p.  503. 
In  force  March  27. 

2032.  The  right  of  the  use  of  nmnillg  water,  flowing  in  a  river  or  stream, 
or  down  a  canyon  or  ravine,  may  be  acqnired  by  appropriation  by  any  person  or 
persons,  company,  or  corporation  organized  under  the  laws  of  the  state  of  Nebraska; 
Provided^  That  in  all  streams  not  more  than  fifty  feet  in  width  the  rights  of  the 
riparian  proprietors  are  not  affected  by  the  provisions  of  this  act. 

2033.  The  appropriation  must  be  for  some  oseflll  or  beneficial  purpose,  and 
when  the  appropriator  or  his  successor  in  interest  ceases  to  use  it  for  such  a  purpose, 
the  right  ceases. 

2034.  No  tract  of  land  shall  be  croflsed  by  more  than  one  ditch,  canal,  or 
lateral  without  the  written  oonsent  and  agreement  of  the  owner  thereof  if  the 
first  ditch,  canal,  or  lateral  can  be  made  to  answer  the  purpose  for  which  the  second 
is  desired  or  intended. 

2036.  All  ditches,  canals,  or  laterals  used  for  the  purpose  of  irrigation  shall 
be  exempt  from  all  taxation,  whether  for  state,  county,  or  municipal  purposes. 

2036.  The  person,  company,  or  corporation  entitled  to  the  use  may  change 
the  place  of  diversion  if  others  are  not  injured  by  such  change,  and  may  extend 
the  aitch,  flume,  or  aqueduct  by  which  the  diversion  is  made  to  places  b^ond  that 
where  the  first  use  was  made. 

2037.  The  water  approp^ted  from  a  river  or  stream  shall  not  be  tamed 
or  permitted  to  run  into  the  watiers  or  channel  of  any  other  river  or  stream  than 
that  from  which  it  is  taken  or  appropriated. 

2038.  As  between  appropriators  the  one  first  In  time  is  first  in  ri^^ 

2039.  A  person,  company,  or  corporation  desiring  to  appropriate  water  must 
post  a  notice  in  writing  in  a  conspicuous  place  at  the  point  of  the  intended  diver- 
sion, stating  therein :  1st.  That  he,  they,  or  it  claims  the  water  there  flowing  to  tbe 
extent  of  (giving  the  number)  inches,  measured  under  a  four  indi  pressure,  and 
accurately  describing  the  point  of  diversion.  2d.  The  puipose  for  which  he^  they, 
or  it  claim  it  and  the  place  of  intended  use.  3d.  The  means  by  which  he,  th^,  cft 
it  intend  to  divert  it,  and  the  size  of  the  flume,  ditch,  pipe,  or  aqueduct. in  whrai  it 
is  intended  to  divert  it  A  copy  of  the  notice  must  within  ten  days  after  it  is 
posted  be  recorded  in  the  office  of  the  county  clerk  of  the  county  in  which  it  is 
posted. 

2040.  Within  sixty  days  after  the  notice  is  posted  the  claimant  most  crai- 
mence  the  excavation  or  construction  of  the  works  in  which  it  is  intended  to 
divert  the  water,  and  must  prosecute  the  work  diligently  and  uninterruptedly  to 
<x)mpletion  unless  temporarily  interrupted  by  snow  or  rain. 

2041.  By  completion  is  meant  conducting  the  water  to  the  place  of  intended 
use. 

2042.  By  compliance  with  the  above  rules,  the  claimant's  right  tO  the  use 
of  water  relates  back  to  the  time  the  notice  was  posted. 

2043.  A  failure  to  comply  with  such  rules  deprives  the  claimant  of  the 
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right  to  the  use  of  the  water  as  against  a  subsequent  claimant  who  complies  herewith 
-except  as  provided  in  the  next  section. 

2044.  All  ditches,  canab,  and  other  works  heretofore  made,  constructed, 
or  provided,  by  meaus  of  which  the  waters  of  any  stream  have  been  diverted  and 
applied  to  any  beneficial  use,  must  be  taken  to  have  secured  the  ri^ht  to  the  waters 
olaimed  to  the  extent  of  the  quantity  which  said  works  are  capable  of  oonduQting 
4Uid  not  exceeding  the  quantity  claimed  without  regard  to  or  compliance  with  the 
requirements  of  tlis  chapter. 

2045.  [Proceedings  to  perfect  rights.] — Persons  who  have  heretofore 
-claimed  the  right  to  water  and  who  have  not  constructed  works  in  which  to  divert 
it,  and  who  have  not  diverted  it  nor  applied  it  to  some  useful  purpose,  must,  after 
this  title  takes  effect  and  within  ninety  aays  thereafter,  proceed  as  in  this  title  pro- 
irided,  or  their  right  ceases. 

2046.  The  county  clei^  of  each  county  must  keep  a  book  in  which  be  must 
Teeord  thc'noticee  provided  for  in  this  title. 

ARTICLE   n. — BIGHT  OP  WAY  FOR  DTTCHES. 

2047.  All  persons,  companies,  and  corporations,  owning  or  claiming  any  land 
situated  on  the  teiiks  or  in  the  vicinity  of  any  stream  are  entitled  to  the  use  of 
the  waters  of  such  stream  for  the  purpose  of  irrigating  the  land  so  held  or  claimed. 

2048.  When  any  such  owners  or  claimants  to  land  have  not  sufficient  length 
<of  firontage  on  a  stream  to  afford  the  requisite  fall  for  a  ditch,  canal,  or  other  conduit 
on  his  own  premises  for  the  proper  irrigation  thereof,  or  where  the  land  proposed  to 
be  irrigpited  is  back  from  the  banks  of  such  stream,  and  convenient  fiudUties  other- 
wise fyr  the  watering  of  said  lands  cannot  be  had,  such  owner  or  claimants  are  en- 
titled to  a  rigllt  of  way  through  the  lands  of  others  for  the  purpose  of  irrigation ; 
.Ptotridedy  That  in  the  making,  constructing,  keeping  up,  and  maintenance  of  such 
ditch,  canal,  or  conduit  throt^h^  the  lands  of  others,  the  person,  company,  or  corpo- 
rmticHi  proceeding  under  this  section,  and  those  succeeding  to  the  interests  of  such 
per^PE|s,  coqErpan^,,  or,co;^pQra{iou,;must  keep  such  (fi|ch,.cana^,  or  copduit  in  good 
repair,  and  are  liable  to  the  owners  or  claimants  of  the  lands  crossed  by  such  work 
or  aqueduct  for  all  damages  occasioned  by  the  overflowing  thereof,  or  resulting 
from  any  n^lect  or  aocimnt  (unless  the  same  be  unavoidable)  to  such  ditch  or 
^iqoeduct. 

2049.  In  case  of  the  refusal  of  the  owners  or  claimants  of  any  land  through 
which  such  ditch,  canal,  or  other  works  are  proposed  to  be  made  or  constructed  to 
allow  the  passage  thereof,  the  person,  company,  or  eori>orations  desiring  the  right 
4Xf  way  may  present  to  the  county  judge  of  the  county  in  which  said  lands  are  sit- 
«iated,  a  petition  describing  the  lands  to  be  crossed,  the  size  of  the  ditch,  canal,  or 
-works,  the  quantity  of  laml  which  is  required  to  l)e  taken,  and  setting  forth  the 
names  of  the  owners  or  parties  interested  in  the  lands  to  be  crossed,  and  praying  for 
the  appointment  of  five  appraisers,  disinterested  freeholders  of  said  county,  to  as- 
-certain  the  compensation  to  be  made  to  such  owners  or  parties  interested.  Upon  the 
€ling  of  said  petition  the  county  iudge  must  give  notice  by  publication  in  a  news- 
paper of  general  circulation  in  said  county,  if  there  is  such  printed  in  said  county, 
or  if  there  be  none,  by  posting  such  notice  in  three  (3)  of  the  most  public  places  in 
the  county,  one  of  which  must  be  at  the  county  seat,  that  at  a  time  and  place  speci- 
fied in  said  notice,  said  petition  will  be  heard  and  said  appraisers  appointed,  unless 
good  cause  be  shown  by  the  parties  adversely  interested,  why  the  said  petition  should 
be  denied.  Said  notice  must  be  published  or  posted  for  not  less  than  thirty  (30) 
days  prior  to  the  hearing  thereof,  and  the  expenses  of  the  publication  or  posting  of 
the  same  must  be  defrayed  by  the  petitioners. 
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2050.  The  said  appraisers  mast,  before  entering  upon  the  duties  of  their 
office,  take  an  oath  to  faithfully  and  impartially  perform  the  duties  as  such  apprais- 
ers, and  make  a  true  and  just  award  of  the  amount  of  compensation  to  he  paid  for 
the  right  of  way  over,  and  use  of  the  lands  to  be  crossed  by  such  ditch,  canal,  or 
other  conduit.  They  must  hear  the  allegations  and  proofs  offered  by  the  respective 
parties,  and  after  viewing  the  lands  and  premises,  ascertain  and  certify  the  amount 
of  compensation  which  in  their  judgment  it  is  just  and  proper  to  make  to  the  parties 
owning  or  interested  in  the  lands  to  be  crossed  for  the  use  of  the  same,  and  for 
damages,  if  any^  on  account  of  injury  to  other  portions  of  the  tract  of  land  of  any 
owner  or  interested  party,  after  making  allowance,  and  deducting  for  real  and  direct 
benefits  which  such  owner  or  party  interested  will  derive  from  the  making  of  such 
ditch,  canal,  or  other  works.  The  appraisers  or  a  majority  of  them  must  subscribe 
to  such  certificate,  and  the  same  must  be  filed  with  the  county  judge,  who  upon  the 
payment  of  the  fees  therefor  shall  cause  a  certified  copy  to  be  recorded,  together 
with  all  the  proceedings  had,  in  the.  office  of  the  county  clerk,  and  upon  the  pay- 
ment of  the  compensation  and  damages,  if  any,  or  the  tender  thereof  to  the  proper 
parties,  or  in  the  absence  of  such  parties  from  the  county,  then  upon  the  deposit  of 
the  amount  in  the  county  treasury  to  the  credit  of  the  said  parties,  the  persons,  oom- 
pany,  or  corporation  petitioners  have  the  right  of  entry  upon  and  of  way  for  the 
proposed  ditch,  canal,  or  other  works;  ProMed,  That  either  party  may  have  the 
right  to  appeal  from  such  assessment  of  damages  to  the  district  court  of  the  county 
in  which  said  lands  are  situated  within  sixty  days  after  such  assessment  is  filed  as 
aforesaid.  And  in  case  of  such  appeal  the  decision  and  finding  of  the  district  oourt 
shall  be  transmitted  by  the  clerk  thereof  duly  certified  to  the  county  clerk  to  be 
filed  and  recorded  in  his  office.  But  such  appeal  shall  not  delay  the  prosecution  of 
the  work  upon  said  ditch,  canal,  or  works,  if  such  persons,  company,  or  corporation 
shall  first  pay  or  deposit  with  such  county  treasurer  the  amount  so  assessed  by  said 
appraisers  such  persons,  company,  or  corporation  shall  in  all  cases  pav  the  costs  of 
the  first  assessment;  Provided,  That  if  on  appeal  the  appellant  shall  not  obtain  a 
more  favorable  judgment  and  award  than  was  given  by  said  appraisers,  then  such 
appellant  shall  be  adjudged  to  pay  all  costs  made  on  such  appeal;  Provided  further, 
That  either  party  may  appeal  from  the  decision  of  the  district  court  to  the  supreme 
court  of  the  state,  and  the  money  so  deposited  shall  remain  in  the  hands  of  the 
county  treasurer,  until  a  final  decision  be  had  subject  to  the  order  of  the  supreme 
oourt. 

2051.  All  persons,  companies,  and  corporations  owning  or  having  the  passoiy 
or  other  title  or  right  to  lands  adjacent  to  any  stream,  have  the  right  to  place  in 
the  channel  of  or  upon  the  banks  or  margins  of  the  same,  rams  or  other  machines 
for  the  purpose  of  raising  the  waters  thereof  to  a  level  above  the  banks,  re- 
quisite for  the  flow  thereof  to  and  upon  the,  adajc6nt  lands,  and  the  right  of  way 
over  and  across  the  lands  of  others  for  conducting  said  waters  may  be  acquired  in 
the  manner  prescribed  in  the  last  two  sections. 

2052.  Where  the  owners  of  any  spring  or  stream  or  the  appropriators 
thereof  desire  to  conduct  the  waters  thereof  to  any  lands  for  purposes  of  irriga- 
tion or  to  any  city  or  town  for  the  use  of  the  inhabitants  thereof,  or  to  any  reser- 
voir for  the  purpose  of  storing  said  waters  for  irrigation  purposes,  or  to  any  factory, 
or  any  distant  place  with  the  intent  to  apply  the  same  to  a  beneficial  use,  and  to 
accomplish  such  object  it  is  necessary  to  cross  with  ditches,  flumes,  or  other  conduits 
the  lands  owned  or  occupied  by  others  than  the  owners  or  appropriators  of  sudi 
spring  or  stream  the  right  of  way  over  and  across  the  land  of  others  for  conduct- 
ing such  water  and  the  condemnation  of  land  for  reservoirs  for  storing  said  waters 
tor  irrigation  purposes  may  be  acquired  in  the  manner  above  prescribed. 
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2053.  If  the  owner  of  any  irrigation  ditch  or  canal  requires  or  clc6ms  it  nec- 
essary to  enlai^e  any  such  ditch  or  canal,  such  owner  sliaU  be  perraitted  to  do  jho 
on  reasonable  terms,  and  in  case  the  said  owner  of  such  ditcb  or  canal  and  the 
owner  or  claimant  of  the  lands  abutting  said  ditch  or  canal  cannot  fli^ree  as  to  terms 
for  such  enlargement,  then  thedamage,  if  any,  to  the  owner  or  claimant  of  said 
lands  shall  be  ascertained  in  the  same  manner  provided  for  by  the  appraisers  in  sec- 
tions three  (3)  and  four  (4)  of  this  title  [2049  and  2050]. 

2054.  If  any  corporation  organized  under  the  laws  of  this  state  for  the  pur- 
pose of  constructing  ami  operating  canals  for  irrigating  or  water  power  purposes, 
or  both,  may  acquire  a  right  of  way  over  or  upon  any  land  for  the  necessary 
construction  of  such  canal,  including  dams,  reservoirs,  aud  all  necessary  adjuncts 
to  said  canals  in  the  same  manner  as  provided  for  persons  and  companies  in  this  act, 
and  such  persons,  canal  companies,  and  corporations  sliall  have  the  same  power  to 
occupy  state  lands  with  their  said  canals  as  is  given  to  railroad  corporations  by  sec* 
tion  105,  chapter  16,  of  the  Compiled  Statutes  of  1887  [526]  *  and  sucli  corporations 
shall  also  have  power  to  borrow  money,  and  to  mortgage  all  their  property  and 
franchises  in  the  same  manner  and  for  the  same  purposes  as  railroad  corporations. 
And  all  the  laws  applicable  to  railroad  corporations  in  respect  to  the  borrowing  of 
money,  issuing  of  bonds,  and  giving  of  mortgages  and  the  manner  of  so  doing,  are 
hereby  declared  to  be  applicable  to  canal  or  irrigation  corporations, 

2055.  Canals  constructed  for  irrigating  or  water  pov^er  purfwaes^  or  both,  are 
hereby  declared  to  be  works  of  internal  improvement  and  all  laws  applicable  to 
works  of  internal  improvement  are  hereby  declared  to  be  applicable  to  such  canals. 

2056.  The  owners  or  constructors  of  ditches,  canals,  works,  or  other  aque- 
ducts and  their  successors  in  interest  using  and  employing  the  same  to  convey  the 
waters  of  any  stream  or  spring,  whether  the  said  ditches,  canals,  or  aqueducts  be 
upon  the  lands  owned  or  claimed  by  them,  or  upon  other  lands,  must  carefully 
keep  and  maintain  the  same,  and  the  embankments,  flumes,  or  otlier  conduits  by 
which  such  waters  are,  or  may  be  conducted,  in  good  repair  and  condition,  so  as  not 
to  damage  or  in  any  way  injure  the  property  or  premises  of  otlier^, 

2057.  Nothing  in  this  chapter  contained  must  be  so  construed  as  to  inter- 
fere with  or  impair  the  rights  to  water  appropriated  and  acquireti  prior  to  the  pas* 
sage  of  this  chapter.  But  this  reservation  in  behalf  of  existing  rigfits  docs  not 
exempt  said  appropriators  from  liability  as  provided  in  the  last  secti<in, 

2058.  In  case  the  volume  of  water  in  any  stream  is  not  sufficient  to  suji- 
ply  continually  the  wants  for  irrigating  purposes  of  the  owners  or  pnjprietors  of 
land  in  any  district  or  neighborh(wd  in  which  customs  exist  for  distributing  the 
waters  amongst  such  owners  or  proprietors,  the  waters  diverted  must  in  such  ease 
be  held  to  be  a  common  right  in  those  accustomed  to  the  participation  in  the  uj?e  and 
enjoyment  of  such  distribution,  and  snch  customs  must  be  upheld  in  all  courts  a^ 
conferring  such  common  right  in  the  same.  But  this  section  does  not  affect  any 
prior  vested  rights. 

2059.  In  case  any  person,  company,  or  corp9ratioti  has  oonstructed  a  ditch  for 
the  purjwse  of  diverting  the  water  of  any  river,  creek,  canyon,  ravine,  or  spring, 
for  the  purpose  of  selling  the  water  thereof  for  irrigating  purposes,  the  owners  or 
cultivators  of  said  land  along  the  line  of  and  covered  by  said  ditch  or  canal  are 
entitled  to  and  have  the  right  to  the  use  of  water  from  said  ditch  or  canal,  for 
the  purpose  of  irrigating  said  land,  so  owned  or  cultivated  in  the  following  order: 
First — ^All  persons  through  whose  land  such  ditch  or  canal  runs  are  entitled  to  the 
use  of  the  waters  thereof  in  the  order  of  their  location  along  the  line  of  said  ditch 
or  canal.     Second — After  those  through  whose  land  the  ditch  or  canal  runs,  those 
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upon  either  side  of  the  line  of  the  dit^h  or  canal  are  entitled  to  the  ose  of  the 
waters  tliereof,  those  equally  distant  from  the  line  of  said  ditch  or  canal  are  en- 
titled to  priority  in  the  order  of  their  location  along  the  line  of  said  ditch  or  canal ; 
Provided^  That  in  times  of  scarcity  of  water  the  same  shall  be  equally  distributed 
to  the  consumers  thereof;  Provided,  That  the  owners  or  cultivators  of  such  lands 
pay  the  usual  and  customary  rates  for  the  use  of  said  water,  and  whenever  any 
ditch  or  canal  has  been  constructed  for  the  purpose  of  conveying  water  and  selline 
the  same  for  irrigating  purposes,  it  is  unlawful  for  the  owner  or  owners  of  said 
ditch  or  canal  to  change  the  line  of  said  ditch  or  canal,  so  as  to  prevent  or  interfere 
with  the  use  of  water  from  said  ditch  or  canal  by  any  one  who,  prior  to  the  pro- 
posed change,  had  used  water  for  irrigating  purposes  from  said  ditch  or  canal;  and 
it  is  hereby  made  the  duty  of  the  owner  or  owners  of  any  such  ditch  or  canal  to 
keep  the  same  in  good  repair,  and  to  cause  the  water  to  flow  through  said  ditch  or 
canal  to  the  extent  of  its  capacity,  if  so  mudi  be  needed'  during  the  entire  time  that 
water  is  necesaaiy  for  irrigating  purposes;  Provided,  That  the  river,  creek,  canyon, 
ravine,  or  spring,  from  which  the  water  is  taken,  furnishes  an  amount  of  water 
sufficient  for  such  purposes,  subject  to  the  appropriation  of  the  owner  or  owners,  of 
such  ditch  or  canal.  For  a  failure  to  cause  the  water  to  flow  as  aforesaid,  the 
owner  or  owners,  or  lessees  of  any  such  ditch  are  personally  liable  to  any  one  for 
any  damages  resulting  from  such  failure,  and  in  addition  to  such  personal  liability, 
such  damage  is  a  lien  upon  such  ditch  or  canal,  which  lien  continues  in  force  until 
such  damages  are  paid. 

2060.  No  person  entitled  to  the  use  of  water  from  any  such  ditch  or  canal, 
must,  under  any  circumstances,  use  more  water  than  good  husbandry  requires  for 
the  crop  or  crops  that  he  cultivates,  and  any  person  using  an  6ZC688  of  water  is 
liable  to  the  owner  of  such  ditch  or  canal  for  the  value  of  such  excess,  and  in  ad- 
dition thereto,  is  liable  for  all  such  damages  sustained  by  any  other  person  who 
would  have  been  entitled  to  the  use  of  such  excess  of  water  as  fixed  by  this  section. 

2061.  Any  person  or  persons  who  shall  unlawfillly)  or  without  the  consent 
of  the  owner  of  any  ditch  or  channel,  where  it  was  placed  or  lefl  to  run,  or  who 
shuts  or  opens  any  ditch,  gate,  or  dam,  with  intent  so  to  divert  any  water  and  there- 
by deprive  any  person  of  the  use  of  the  same,  or  who  shall  cut,  break,  or  in  any 
way  injure  any  ditch,  bank,  dike,  or  flume,  or  raise  any  head-gate  of  any  main  or 
lateral  ditch,  whether  he  be  a  water  purchaser  or  not,  from  the  said  ditch  or  lateral, 
shall  be  deemed  guilty  of  a  misdemeanor^  and  upon  conviction  thereof  shall,  for 
each  and  every  offense,  be  fined  in  any  sum  not  exceeding  fifty  dollars  (f50^,  or 
shall  be  imprisoned  in  the  county  jail  not  exceeding  thirty  (30)  days,  either  or  both 
at  the  discretion  of  the  court,  and  shall  moreover  be  liable  in  a  civil  action  to  any 
person  injured  thereby  in  crops  or  otherwise,  in  three  times  the  actual  damage  sus- 
tained in  consequence  of  any  such  wrongful  act  or  acts. 
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CHAPTER  25.— LABOR. 

Sees.  2062  to  2072.  *  "Atf  «ct  to  provide  and  ooDtinne  a  barean  of  labor  and  iodMitrial  itatli- 
tics,  and  define  the  duties  of  its  officers."     18»7,  p.  470.     In  force  Jnly  1. 

2062.  There  is  hereby  created  a  bureau  of  labor  ceusus  and  industrial  statis- 
tics, with  headquarters  in  the  capitql  buildiug,  for  which  stationery,  postage,  ex- 
pressage,  printing,  and  facilities  for  transacting  business  shall  be  furnished  the  game 
as  for  other  executive  departments. 

*2063.  Th^  governor  of  this  state  is  hereby  made  commissioner  of  said 
bureau. 

2064.  Said  commissioner  shall  have  the  power  to  appoint  a  deputy  at  a  salary 
of  fifteen  hundred  dollars  per  annum,  who,  when  acting  for  or  instead  i»f  said  com- 
missioner,  shall  have  and  may  exercise  equal  power  and  authority  subject  to  the  ap- 
proval of  the  commissioner. 

2065.  The  duties  of  said  commissioner  shall  be  to  collect,  collate,  and 
publish  statistics  and  iacts  relative  to  manufacturers,  industrial  classes,  and  material 
resources  of  the  state,  and  especially  to  examine  into  the  relations  between  labor  and 
capital,  the  means  of  escape  from  fire  and  protection  of  life  and  heaUli  in  factories 
and  workshop,  mines,  and  other  places  of  industries,  the  employment  of  illegal 
child  labor,  the  exaction  of  unlawful  hours  of  labor  from  any  employee,  the  educa- 
tional, sanitary,  moral,  and  financial  condition  of  laborers  and  artisans,  the  cost  of 
food,  fuel,  clothing,  and  building  material,  the  causes  of  strikes  and  lockoutajas  well 
as  kindred  subjects  and  matters  pertaining  to  the  welfare  of  industrial  interesU  and 
classes. 

2066.  The  commissioner  or  his  deputy  shall  have  power  to  enter  any  factory 
or  workshop  in  wljich  labor  is  enaployed,  for  the  purpose  of  gathering  facts  and 
statistics,  or  of  examining  the  means  of  escape  from  fire,  and  the  provisions  made  for 
the  health  and  safety  of  operatives  .in  such  factory  or  workshop;  and  in  case  the  of- 
ficer of  the  bureau  shall  discover  any  violations  of,  or  the  neglect  to  comply  with 
the  laws  in  respect  to  child  labor,  hours  of  labor  for  women  and  children,  fire  es- 
capes, and  similar  enactments  now  or  hereafter  to  be  made,  he  shall  notify  the  owner 
or  occupant  of  such  factory  or  workshop  in  writing  of  the  offense  or  neglect,  and 
if  such  offense  or  neglect  is  not  corrected  or  remedied  within  thirty  days  after  the 
service  of  notice  aforesaid,  he  shall  lodge  formal  complaint  with  the  attorney  of  the 
county  in  which  the  offense  is  committed  or  the  neglect  occurs,  whereupon  that  of- 
ficer shall  proceed  against  the  offender  according  to  law. 

2067.  The  commissioner  or  his  deputy  may  examine  hotels  and  lodging  or 
boarding  houses,  for  the  purpose  of  discovering  whether  they  are  propeily  equipped 
with  lawful  fire  escapes;  and  he  may  post  in  any  hotel,  lodging  or  Iwarding  house 
so  examined  the  laws  upon  this  matter,  together  with  his  official  statement  as  to 
whether  said  laws  are  fully  complied  with  by  said  hotel,  lodging  or  boanling  house. 
And  any  hotel,  lodging  or  boarding  house  keeper,  or  other  who  shall  mutilate,  de- 
stroy, or  remove  from  any  building  or  buildings  the  said  laws  or  statements  so  posted, 
shall,  upon  conviction,  be  fined  any  sum  not  to  exceed  fifty  dollars  ($50)  for  each 
and  every  offense.  Whenever  any  hotel,  lodging  or  Iwarding  house  that  lias  been 
posted  as  not  having  complied  with  the  terms  of  the  law  in  respect  to  fire  escapes 
shall  be  properly  provided  and  equipped  with  lawful  fire  escapes,  and  the  bureau 
shall  be  notified  thereof,  the  commissioner  shall  at  once  order  a  new  statement,  set>- 
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liug  forth  that  fact,  to  be  posted  in  said  hotel,  lodging  or  boarding  house,  and  the 
bureau  shall  keep  a  record  of  all  buildings  so  examined  and  posted. 

2068.  The  commissioner  or  his  deputy  may  post  in  any  factory  or  workshop 
examined  by  him  the  laws  uow  or  hereafter  to  be  made  in  respect  to  child  labor, 
hours  of  labor,  fire  escapes,  or  others  pertaiuing  to  the  health  aud  safety  of  artisans 
or  employees,  and  if  the  owner,  manager,  and  proprietor  of  any  factory  or  workshop, 
or  his  agent,  or  any  person  whomsoever,  shall  remove,  destroy,  or  mutilate  the  law  so 
posted,  he  shall,  upon  conviction,  be  fined  in  any  sum  not  to  exceed  fifty  dollars  for 
each  offense. 

2069.  The  said  eommissioner  shall  have  power  to  prescribe  blank  forms 
and  transmit  them  to  employers,  which  shall  be  filled  out  clearly  and  completely 
uiidei*  oath,  by  the  person  or  persons  to  whom  they  are  sent,  with  the  facts,  statis- 
tics, aud  statements  asked  for,  and  returned  to  him  within  such  reasonable  time  as 
he  may  fix.  In  case  any  owner  or  occupant,  or  his  agent,  shall  refuse  to  admit  any 
officer  of  said  bureau  to  his  workshop  or  factory,  when  open  or  in  operation,  he 
shall  forfeit  the  sum  of  ten  dollars  for  each  and  every  offense,  and  if  he  shall, 
through  his  agent  or  otherwise,  neglect,  fail.  Or  refuse  to  fill  out  the  said  blank  forms, 
and  verify  and  return  them  as  required,  he  shall  forfeit  the  sum  of  ten  dollars  for 
each  and  every  day  said  blank  may  be  so  delayed  beyond  the  time  fixed  by  the  com- 
missioners for  their  return.  The  forfeits  named  and  provided  in  this  act  shall  be 
sued  for  in  the  name  of  the  state,  by  the  county  attorney  of  the  respective  county 
where  such  offense  is  committed,  upon  the  complaint  of  any  officer  of  said  bureau,  or 
any  citizen,  and  shall  be  paid  into  the  school  fund. 

2070.  There  shall  be  provided  a  seal  of  office  for  the  use  of  said  bureau,  and 
the  commissioner  or  his  deputy,  for  the  purpose  of  making  any  investigation  contem- 
plated by  this  act,  shall  have  power  to  administer  oaths,  take  testimony,  and  sub- 
poena witnesses,  which  witnesses  shall  receive  the  same  fees  as  are  allowed  to  any 
person  testifying  in  district  courts  of  this  state,  to  be  paid  out  of  the  contingent  fun<i 
of  this  bureau ;  Provided,  hmoever,  That  no  person  subpoenaed  by  the  said  commis- 
sioner or  his  deputy  shall  be  compelled  to  go  outside  of  the  city  or  town  in  which  he 
resides  to  testify  in  behalf  of  such  investigation; 

2071.  The  commissioner  shall  report  biennially  to  the  governor,  accompanying 
his  report  with  such  suggestions  and  recommendations  as  may  be  deemed  wise  and 
proper.  The  said  report  shall  be  printed  and  distributed  according  to  the  provis- 
ions of  the  law  governing  the  printing  of  other  state  reports. 

2072.  The  commissioner  shall  be  allowed  a  sum  not  to  exceed  five  hundred 
dollars  per  annum  for  traveling  and  contingent  expenses,  and  a  further  sum  of  one 
hundred  dollars  per  annum  for  the  purchase  of  books  and  periodicals  on  labor  and 
industrial  matters  for  the  bureau  library.  There  is  hereby  appropriated  annually, 
out  of  any  moneys  in  the  state  treasury  not  otherwise  appropriated,  a  sum  sufficient 
to  carry  out  the  provisions  of  this  act. 

Sec  2073  &rmed  ch.  52,  R.  S.  1866,  p.  379,  entitled  **  Ten  Hoiir  System." 

2073.  Ten  hours  shall  constitute  one  day's  labor,  so  far  as  it  concerns  labor- 
ers and  mechanics,  throughout  the  state. 

SecA.  2074  to  2077.  ''An  act  to  ref^ilate  the  hours  of  labor  of  mechanics,  servantB,  and 
laborers. '^    1891,  p.  361.     In  force  Angnst  1.    (See  prefm-e.) 

2074.  That  eight  hours  shall  constitute  a  legal  day's  work  for  all  classes  of 
mechanics,  servants,  and  laborers  throughout  the  state  of  Nebraska,  excepting  those 
engaged  in  farm  or  domestic  labor. 

2076.  Any  oflScer  or  oflBcers,  agent  or  agents  of  the  state  of  Nebraska  or  any 
municipality  therein,  who  shall  openly  violate  or  otherwise  evade  the  provisions  of 
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this  act,  shall  be  deemed  guilty  of  malfeasance  in  ofSee,  and  be  suspended  or  re- 
moved accordingly  by  the  governor  or  head  of  the  department  to  which  such  officer 
is  attached. 

2076.  Any  employer  or  corporation  working  their  employees  over  the  time 
€I>ecified  in  this  act  shall  pay  as  extra  compensation  double  the  amount  per  hour  aa 
|)aid  for  previous  hour. 

2077.  Any  party  or  parties  contracting  with  the  state  of  Nebraska,  or  any 
such  corporation  or  private  employer  who  shall  fiail  to  comply  with  or  sec^retly 
«vade  the  provisions  hereof,  by  exacting  or  requiring  more  hours  of  labor  for  the 
compensation  agreed  to  be  paid  per  day  than  is  herein  fixed  and  provided  for,  shall^ 
on  conviction  hereof,  be  deemed  guilty  of  a  misderoeanor,  and  be  pupblied  by  a 
fine  of  not  less  than  one  hundred  dollars  ($100)  nor  more  than  one  thousnnd  doltara 
($1,000).     And  all  acts  or  parts  of  acts  inconsistent  with  this  act  are  liereby  rejiealed. 

Sees.  207H  and  2079.  *'An  act  to  protect  the  health  of  female  employees."  1383,  p. 
229.     In  force  Febrnary  27. 

2078.  It  shall  be  the  duty  of  every  agent,  proprietor,  superintendent,  or  em- 
ployer of  female  help  in  stores,  oiSces,  or  schools  within  the  state  of  Nebraska  to 
provide  a  chair,  stool,  or  seat  for  each  and  every  such  employee,  upon  which  these 
female  workers  shall  be  allowed  to  rest  when  their  duties  will  permit,  or  when  such 
position  does  not  interfere  with  the  faithful  discharge  of  their  incumbeot  duties. 

2079.  Any  neglect  or  refusal  to  provide  a  chair,  stool,  or  seat  for  every  fe- 
male worker  in  the  employ  of  any  agent,  proprietor,  superintendent,  or  employer  in 
Che  state  of  Nebraska  shall  be  deemed  a  misdemeanor,  and  upon  con  vlcion  thereof 
shall  be  fined  in  a  sum  not  less  than  ten  dollars  nor  more  than  two  hundred  dollars^ 
and  stand  committed  until  such  fine  be  paid,  and  shall  likewise  be  liable  to  an  action 
for  damages  to  the  said  female  worker  whose  health  has  been  injured  by  this  neg* 
lect  of  her  employer  to  provide  said  chair,  stool,  or  seat,  as  required  by  this  act. 

Sees.  2080  to  2082.  "An  act  to  prevent  the  •employment  of  children  in  workabop«, 
Cftctorie^,  mines,  etc.,  and  providing  a  penalty  for  its  violation/'     lb87,  p.  669.     In  force  Juij  1. 

2080.  That  no  male  or  female  child  under  the  age  of  twelve  yean?  shall  be 
employed  in  any  railroad  Bhops,  factories,  shops,  or  mines  to  exceed  four  months  in 
any  one  year. 

2081.  That  if  any  person  or  persons,  or  body  corporate,  shall  hereafter  employ, 
or  if  any  parent  or  guardian  shall  consent  to  the  employment  of  any  male  or  female 
child  under  the  age  of  twelve,  as  aforesaid,  contrary  to  the  provisions  of  the  pre- 
<3eding  section,  and  proof  be  made  thereof  before  any  police  judge  or  justice  ot  the 
peace  of  the  city,  town,  or  district  where  such  oflTense  is  committed,  he,  she,  or  they 
«o  employing  such  child,  or  consenting  thereto,  as  aforesaid,  shall,  upon  conviction, 
for  every  such  offense  pay  a  fine  of  not  less  than  ten  nor  njore  than  fifty  ($50)  dol- 
lars, said  fine  to  be  applied  to  the  use  of  the  public  schools  of  the  proper  city»  ^own, 
or  district;  Provided^  That  no  conviction  shall  be  had  under  this  act  unless  pro- 
oeedings  thereunder  shall  be  commenced  within  one  .month  after  the  offense  shall 
have  been  committed. 

2082.  That  all  city,  town,  and  district  police  and  constables  are  hereby 
aathorized  and  required,  and  it  is  hereby  made  their  duty,  to  attend  to  the  strict 
observance  of  the  two  preceding  sections  of  this  act  when  complaint  shall  have 
been  properly  made  to  them  of  a  violation  of  the  same. 

Sees.  2083  to  2087.  "An  act  to  protect  the  associntions  and  unions  of  workingmen  in 
the  Qse  of  labels,  trade-marks,  and  other  forms  of  advertising  goods  mannfactnred  by  nieniberflof 
«iich  associations  and  nnions,  and  to  provide  a  penalty  for  the  violation  thereof.''  18BU  p.  214.  In 
force  August  1.     (See  preface. ) 

2083.  That  it  shall  be  lawful  for  associations  and  unions  of  workingmen 
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to  adopt  for  their  protection,  labels,  trade-markSi  and  other  forms  of  advertise- 
menty  announcing  that  goods  manufactured  by  members  of  such  associations  or 
unions  are  as  manufactured. 

2084.  That  any  and  all  persons  using  such  union  or  association  trade-markSy 
labels,  or  advertisements,  whether  exactly  like  such  labels,  trade-marks,  or  adver- 
tisements or  not,  if  with  the  intention  to,  or  likely  to  deceive  the  public,  and  that 
every  person  who  shall  use  any  coimtexfeited  labels,  trade-marks,  or  form  of  adver- 
tisement of  such  unions  or  associations,  knowing  the  same  to  be  counterfeited,  after 
having  been  notified  in  writing  by  the  owner  thereof,  or  his  or  its  agents  that  the 
same  is  counterfeited,  shall  be  guilty  of  a  misdemeanor,  punishable  by  imprisoo- 
ment  for  not  less  than  three  (3)  months  nor  more  than  one  (1)  year,  or  by  a  fine  of 
not  less  than  one  hundred  dollars  ($100)  nor  more  than  five  hundred  dollars  ($500), 
or  both;  Provided,  Thsif,  such  notice  in  writing  contains  a  copy,  counterpart,  orfao 
simile  of  such  genuine  label,  trade-mark,  or  forms  of  advertisement. 

2085.  And  be  it  enacted,  that  every  such  association  or  union  adopting  a  labels 
trade-mark,  or  form  of  advertisement  as  aforesaid,  shall  file  the  same  in  the  office 
of  the  secretary  of  state,  who  shall,  under  his  hand  and  seal,  deliver  to  the  associa- 
tion or  union  filing  the  same  a  certificate  of  record,  for  which  he  shall  receive  a  fee 
of  twenty-five  (2b)  cents. 

2086.  Ana  be  it  enacted,  that  every  such  association  or  union  adopting  a  label, 
trade-mark,  or  form  of  advertisement  as  aforesaid,  may  proceed,  by  suit  in  the 
courts  of  this  state,  to  eiljoin  the  manufacture,  use,  display,  or  sale  of  any  sucb 
OOimterfeitSi  and  that  all  courts  having  jurisdiction  thereof  shall  grant  an  injunc- 
tion to  rebtrain  and  prevent  such  manufacture,  use,  display,  or  sale,  and  shall  award 
the  complainants  such  damages  resulting  from  such  wrongful  use  as  may  be  proved, 
and  shall  require  the  defendants  to  |)ay  to  the  party  injured  the  profits  derived 
from  such  wrongful  use,  or  both  profits  and  damages;  and  the  court  shall  also  or- 
der all.  such  counterfeits,  in  the  possession  or  under  the  control  of  the  defendant 
in  such  case,  to  be  delivered  to  an  officer  of  the  court  or  to  the  complainant,  to  be 
destroyed. 

2087.  And  be  it  enacted,  that  in  like  manner  such  unions  or  associations  shall 
be  authorized  to  preceed  against  all  persons  who  shall  wrongfully  use  or  display 
the  genuine  labels,  trade-marks,  of  forms  of  advertisemetit:^  of  the  respective  as- 
sociations or  unions,  not  being  authorized  by  such  associations  or  unions  to  use  or 
display  the  same. 
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CHAPTER  26.— LAW. 

Bee  2068  formed  eb.  7,  R.  S.  1866,  p.  31,  entitled  *' Common  Law." 

2088.  So  much  of  the  common  law  of  England  as  is  a]>p1ic3ib1e  and  not 
iDOonsistent  with  the  ooDstitution  of  the  United  States,  with  the  organic  law  of  thi% 
territory,  or  with  any  law  passed  or  to  be  passed  by  the  legislature  of  this  territory, 
is  adopted,  and  declared  to  be  law  within  said  territory. 

Cited  and  held  not  applicable  in  case  of  stock  running  at  large.  10,  ^!)3  (6  N,  W.«  60O),  Bitt 
partj  mnat  not  driTe  bis  stock  upon  nncnltiTated  land  of  anotber.  II,  533  (10  K.  W.,  451).  Bee 
12,4. 

Sees.  2069  to  2094.  **An  act  to  provide  tbe  manner  of  proposing  am^ndnidnts  to  the  eon- 
Btitution,  and  snbmitting  tbe  same  to  the  electors  of  tbe  state.''  1B77,  p.  114.  In  force  Feb- 
ruary 13. 

2089.  That  amendments  to  the  constitution  may  be  proposed  by  joint  res- 
olation  in  either  house  of  the  legislature  of  this  state,  and  \i  the  same  ^haU  be 
voted  for  by  three-fifths  of  all  the  members  elected  to  eacli  of  the  two  houses  ia 
tbe  manner  provided  by  section  one  (1)  of  article  fifteen  of  the  constitutioD,  the 
amendment  or  amendments  propased  shall  be  submitted  to  the  electors  of  this  state 
for  adoption  or  rejection  in  the  manner  hereinafter  provided. 

2090.  Such  amendment,  or  amendments,  shall  be  published  in  full  by  the 
secretary  of  state  in  one  newspaper  in  every  county  in  this  state  in  which  a  news- 
paper is  published,  to  be  designated  by  thegovernor,  for  at  least  three  montlia  be- 
fore the  nezt  election  of  members  of  the  legislature  ensuing  the  passage  of  said 
proposed  amendment,  with  notice  prefixed  thereto  that  at  said  efeotion  said  pro- 
posed amendment  or  amendments  will  be  submitted  to >.he  electors  of  this  state  for 
adoption  or  rejection. 

2091.  At  such  election  on  the  ballot  of  each  elector  voting  for  the  proposed 
amendment  or  amendments  to  the  constitution  shall  be  written  or  printe<l  the  words; 
*'  For  proposed  amendment  to  the  constitution,"  and  "Against  said  proposed  amend- 
ment to  the  constitution.'' 

2092.  Public  notice  that  the  proposed  amendment  or  amendments  is,  or  are^ 
to  be  voted  upon  shall  be  given  in  each  county  in  the  same  maiiiier  as  is  or  may 
be  required  by  law  r^ulating  general  elections,  and  the  returns  shall  be  made  and 
the  votes  canvassed  in  the  same  .manner  and  by  the  same  aiticers  as  is  or  may  be 
required  by  the  law  in  the  case  of  electing  the  executive  officers  of  the  state. 

See  25, 864. 

2093.  If  a  majority  of  the  votes  cast  at  the  election  herein  provided  for  be 
for  the  proposed  amendments,  the  governor,  within  ten  days  after  the  result  m  as- 

•  oertanied,  shall  make  {proclamation,  declaring  the  amendments  to  be  part  of  the 
constitution  of  the  state. 

2094.  Whenever  any  amendments  to  the  constitution  shall  have  been  pro- 
posed to  and  adopted  by  the  electors  of  this  state,  as  by  this  act  provided,  the  same 
shall  be  enrolled  and  numbered  in  the  order  of  time  in  which  they  may  be 
adopted,  and  preserved  by  the  secretary  of  state  among  the  public  records  of  his 
ofiice. 

Sees.  2095  to  2097.  "An  act  concerning  tbe  enacting  and  repealing  of  statutes." 
1873.    In  force  Febrnary  21.     G.  S.,  1056. 

2095.  That  every  act  passed  by  the  legislature  which  contains  no  provisions 
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as  to  the  time  when  it  takes  effect,  shall  take  effect  and  become  a  law  from  and 
after  the  first  of  next  June. 

2096.  Whenever  a  statute  shall  be  repealed,  such  repeal  shall  in  no  manner 
affect  pending  actions  founded  thereon,  nor  caudes  of  action  not  in  suit  that  accrued 
prior  to  any  such  repeal,  except  as  may  be  provided  in  such  repealing  statute. 

2097.  Whenever  a  law  shall  be  rei)ealed,  which  repealed  a  former  law,  the 
former  law  shall  not  thereby  be  revived  unless  specially  provided  for. 

Failure  to  insert  a  law  in  compilation  does  not  invalidate  act  27»  704-5  (43  N.  W.,  1140). 
8ec8.  2098  and  2099.    R.  S.  1866,  p.  683. 

2098.  This  act  shall  be  known  as  '^The  Revised  Statutes  of  Nebraska,'' 
and  is  hereby  declared  to  be  the  law  of  the  territory  of  Nebraska,  and  shall  take 
effect  and  be  in  force  from  and  after  the  first  day  of  Jaly,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-six. 

2099.  "An  act  to  establish  a  code  of  civil  procedure/'  approved  November  1, 
1858,  and  an  act  supplemental  thereto^  approved  November  4,  1858,  "An  act  to 
adopt  and  establish  a  criminal  code  for  the  territory  of  Nebraska,"  approved  1858, 
all  laws  and  acts  amendatory  of  and  supplemental  to  said  codes  and  all  acts  and 
laws  of  a  general  nature  relative  to  the  civil  and  criminal  laws  and  proceedings  of 
this  territory,  passed  prior  to  the  eleventh  session  of  the  legislative  assembly  begun 
and  held  at  Omaha  on  the  first  Thursday  after  the  first  Monday  in  January,  1866, 
and  all  acts  and  parts  of  acts  conflicting  with  the  provisions  of  this  revision  are 
hereby  repealed ;  Provided,  The  re-enactment,  amendment,  or  repeal  of  any  law, 
act,  title,  section,  chapter,  or  provision  of  the  civil  or  criminal  code,  or  of  any  gen- 
eral law  of  this  territory,  shall  in  nowise  affect  any  contract,  right,  claini,  interest, 
title,  action,  or  liability  which  may  have  accrued,  or  any  order,  judgment,  decree, 
sale,  recognizance,  instrument,  or  proceeding  made,  entered,  or  had  under  any  pro- 
vision of  the  laws  hereby  re-enacted,  amended,  or  repealed,  nor  shall  such  re-enact- 
ment, amendment,  or  repeal  in  anywise  affect  any  criminal  prosecution  heretofore 
commenced,  or  any  fine,  penalty,  forfeiture,  or  punishment  for  crimes  or  misde- 
meanors committed  before  the  taking  effect  of  tnis  revision,  but  such  prosecution 
shall  be  carried  on  and  continued  in  the  manner  now  provided  by  law*  and  all  fines, 
penalties  and  forfeitures  heretofore  incurred,  and  crimes  and  misdemeanors  com- 
mitted, shall  be  prosecuted  the  same  as  if  no  re-enactment,  amendment,  or  repeal 
had  been  made. 

Sees.  2100  and  2101.    1867  (Ter.),  p.  7.    In  force  Febniary  13. 

2100.  Whereas,  Certain  discrepancies  exist  between  the  original  rolls  on 
file  in  the  office  of  the  secretary  of  the  territory,  and  the  published  laws  of  the 
eleventh  session  of  the  legisktive  assembly  of  this  territory:  Be  U further  enacted. 
That  whenever  such  discrepancies  exist,  the  volume  of  laws  published  under  the 
title  of  "The  Revised  Statutes  of  the  Territory  of  Nebraska,^'  in  force  July  1, 1866, 
shall  be  taken  and  received  as  the  laws  of  this  territory,  until  afterwards  amended 
or  repealed. 

2101.  That  the  volume  of  laws  published  under  the  title  of  **  The  Revised 
Statutes  of  the  Territory  of  Nebraska,^'  and  the  appendix  thereto,  shall  be  hereafter 
received  in  all  COturtS  of  this  territory,  anything  in  the  original  rolls  on  file 
in  the  secretary's  office  to  the  contrary  notwithstanding. 

Sees.  2102  to  2105.  "An  act  for  the  publication  of  a  oompilatlon  of  the  statutes.  1881, ^ 
388.     In  force  February  26. 

2102.  The  public  acts  now  in  force,  including  the  Revised  Statutes  of  1866, 
and  the  public  acts  and  laws  passed  since  that  revision,  and  which  may  be  passed 
by  the  legislature  at  its  present  session,  shall  be  compiled,  arranged,  and  put  into 
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chapters,  with  appropriate  heads  and  titles,  and  with  reference  to  decisions  of  the 
supreme  ooart. 

Failare  to  insert  in  compilation  does  not  invalidate  act.     27,  lii4  (43  N.  W.,  1140). 

2103.  The  said  statutes  shall  be  compiled  and  published  by  Giij  A*  £rowD» 
of  Lancaster  county,  upon  the  condition  that  all  expenses  connected  with  the 
preparation  and  publication  thereof  shall  be  borne  by  hinij  and  the  sale  price  of 
•each  copy,  when  published,  shall  not  exceed  five  dollars;  Promded  further ^  That 
the  said  Guy  A.  Brown  shall  furnish  to  the  state  of  Nebraska  all  copies  of  said 
statutes  which  may  be  required  by  the  state,  at  a  price  not  to  exceed  two  dollars  and 
fifty  cents  per  copy;  Provided  fiirther,  That  said  statutes  shall  be  equal  in  quality 
of  paper  and  binding  to  the  General  Statutes  of  1873/be  set  with  type  of  the  same 
size  and  contain  at  least  one-third  more  matter  on  a  page,  and  be  thoroughly  in* 
dezed.     Said  statutes  to  be  published  on  or  before  July  1,  188 L 

2104.  The  said  compiler  shall  give  bond  in  the  sum  of  five  thousand  dollars 
with  at  least  three  sureties,  conditioned  for  the  faithful  perform  a  nee  of  hi^  duties, 
and  to  carry  into  effect  the  provisions  of  this  act,  which  bond  sball  Ije  approved  by 
the  secretary  of  state  and  filed  in  his  office,  and  thereupon  tbe  said  setr+^tfiry  of 
state  shall  permit  the  said  compiler,  when  the  same  are  not  lo  nse  by  him,  to  take 
the  original  rolls  of  said  laws  for  the  purpose  of  making  accurate  copies  tljereof  for 
said  statutes,  the  same  to  be  returned  upon  publication  of  said  statutes,  and  when- 
ever required  by  the  secretary  of  state. 

2106.  The  said  statutes  when  published  shall  be  accompanied  by  a  certifi- 
cate of  the  compiler  that  the  same  are  true  and  accurate  copies  of  the  said  original 
rolls,  and  thereupon  the  said  statutes,  and  subsequent  editions  founded  thereon, 
shall  be  competent  evidenco  of  the  several  acts  and  resolutions  therein  coiitaiiml, 
in  all  the  courts  of  this  state,  without  further  proof  or  authentication;  Provided, 
That  the  compiler  shall  furnish  copies  of  any  subsequent  editions  required  by  tbe 
state  at  the  same  price  as  the  original  edition,  to  wit,  two  dollars  and  fitly  cents 
per  copy. 

Amended  1885,  p.  372. 

Sec.  2106.  '*An  act  making  appropriations  for  the  current  expenses  of  Ihe  atjite  government 
for  the  years  ending  March  31, 1892,  and  March  31, 1893,  and  to  pi^y  m  i  see  U  an  eons  itema  of  indebt^ 
ednesB  owing  by  the  state  of  Nebraska.''    1891,  p.  438.    In  force  April  6. 

*  *  *  *  an  *  *  ^  m 

2106.  For  six  thousand  (6,000)  copies  of  Nebraska  statutes  of  1891,  to  be 
compiled  by  J.  E.  Cobbey,  the  compilation,  material,  aud  workmanship  to  be  ac^ 
cepta^le  to  the  secretary  of  state,  to  he  distributed  to  members  of  the  legistature, 
state  officers,  officers  of  the  state  institutions,  county  oiBcers  including  justices  of 
the  peace,  commissioners,  and  supervisors,  twelve  thousand  ($12,000)  dollars. 
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CHAPTER  27.— LEGISLATURE. 

Sees.  2107  to  2116  fonned  sees.  3  to  12,  cb.  31,  R.  S.  1866,  p.  249. 

2107.  The  clerks  of  each  house  shall  file  the  certificates  presented  by  mem- 
berSy  each  for  his  own  house^  and  make  a  roll  of  the  members  who  thus  appear  to 
be  elected,  and  the  persons  thus  appearing  to  be  elected  members  shall  proceed  to 
elect  such  other  officers  as  may  be  required  for  the  time  being, 

2108.  When  the  houses  are  temporarily  organized  they  shall  elect  a  commit-^ 
tee  of  five  on  the  part  of  the  houfse  and  three  on  the  part  of  the  senate,  by  ballot, 
which  committee  shall  examine  and  report  upon  the  credentialB  of  those  claiming 
to  be  elected  members  of  their  respective  houses,  and  when  such  report  is  roade^ 
those  reported  as  elected  shall  proceed  to  the  permanent  organization  of  their  re- 
spective houses,  and  each  house  shall  be  the  sole  judge  of  the  election  returns  and 
qualifications  of  its  own  members. 

2109.  Any  member  may  administer  oaths  in  the  house  of  which  he  is  a  mem- 
ber  and  while  acting  on  a  committee  may  administer  oaths  on  the  business  of  such 
committee. 

2110.  No  member  of  the  legislative  assembly  shall  be  questioned  in  any 
other  place  for  any  speech  or  words  spoken  in  debate  in  either  house. 

2111.  Each  house  of  the  legislative  assembly  has  power  and  authority  to  pun- 
ish  as  a  contempt  by  fine  or  imprisonment,  or  either  of  them,  the  offense  of 
knowingly  arresting  a  member  in  violation  of  his  privily;  of  assaulting  or 
threatening  to  assault  a  member,  or  threatening  to  do  him  any  harm,  in  person  or 
property,  for  anything  said  or  done  in  either  house,  as  a  member  thereof;  of  at- 
tempting, by  menace  or  other  corrupt  means,  to  control  or  influence  a  member  in 
giving  his  vote,  or  to  prevent  his  giving  it;  of  disorderly  or  contemptuous  conduct, 
tending  to  disturb  its  proceedings;  of  refusing  to  attend,  or  to  be  sworn,  or  to  be 
examined  as  a  witness  before  either  house  or  a  committee,  when  duly  summoned  ; 
of  assaulting  or  preventing  any  person  going  to  either  house,  or  its  committee,  by 
order  thereof,  knowing  the  same ;  of  rescuing  or  attempting  to  rescue  any  persoD 
arrested  by  order  of  either  house,  knowing  such  arrest;  and  of  knowingly  injuring 
any  officer  of  either  house  in  the  discharge  of  his  duties  as  such. 

2112.  Imprisonment  for  contempt  of  either  house  shall  not  be  for  more  than 
six  hours,  and  shall  be  in  the  jail  of  the  county  in  which  the  legislative  assembly 
may  then  be  setting,  or  if  there  be  no  jail,  then  in  one  of  the  nearest  coilnty  jailsL 

2113.  Should  a  fine  be  imposed  for  any  offense  mentioned  in  section  seven,  it 
shall  not  exceed  fifty  dollars. 

2114.  Fines  and  imprisonment  shall  be  only  by  virtue  of  an  order  of  the 
proper  house,  entered  on  its  journals,  stating  the  grounds  therefor.  Imprisonment 
shall  be  effected  by  a  warrant,  under  the  hand  of  the  presiding  officer,  for  the  time 
being,  of  the  house  ordering  it,  countersigned  by  the  clerk  of  the  house,  running  ii> 
the  name  of  the  state  and  directed  to  the  sheriff  of  the  proper  county ;  and  under 
such  warrant,  the  officer  of  the  house,  sheriff,  and  jailer  will  be  authorized  to  arrest 
and  detain  the  person. 

2115.  Fines  shall  be  collected  by  virtue  of  a  similar  warrant,  directed  to- 
any  proper  officer  of  the  county  in  which  the  offender  has  property,  and  executed 
in  the  same  manner  as  executions  for  fines  issued  by  courts  of  justice,  and  the  pro- 
ceeds shall  be  paid  into  the  state  treasury. 
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2116.  Punishment  for  contempt,  as  in  this  chapter  provided,  is  no  bar  ta 
any  other  proceedings,  civil  or  criminal,  for  the  same  onense. 

Sees.  2117  to  3120.  "An  act  fixing  the  number  of  officers  and  employees  of  the  senate 
and  house  of  representatives,  to  define  their  dnties  and  establish  their  pay.''  1867,  p.  85.  In 
ibrce  Jane  1. 

2117.  That  the  officers  and  employees  of  the  senate  shall  consist  of  a  presi- 
dent, secretary,  assistant  secretary,  sergt-unt-at-arms,  door-keeper,  enrolling  clerk,, 
engrossing  clerk,  chaplain,  and  such  other  officers  and  employees,  not  to  exceed  sixty- 
six  in  number,  a^  may  be  deemed  necessary  for  the  proper  transaction  of  busi- 
ness; such  other  officers  or  employees  to  be  elected  by  the  senate. 

Amended  1885,  p.  274;  1889,  p.  571.  The  constitntion  and  statute  ^t  the  number  of  officers 
an  demployees  of  the  legislature  and  provide  what  shall  be  their  dnties  and  compensation.  1^,, 
442  (16  N.  W.,  481). 

2118.  The  officers  and  employees  of  the  hoose  of  representatives  shall  con- 
sist of  a  speaker,  chief  clerk,  assistant  clerk,  sergeaut-at-arms,  door-keeper,  en- 
rolling clerk,  engrossing  clerk,  chaplain,  and  such  other  officers  and  employees,  not 
exceeding  seventy-five  in  number,  as  may  be  deemed  necessary  for  the  proper  trans- 
action of  business.     Such  other  officers  or  employees  to  be  elected  by  the  house. 

Amended  1885,  p.  274 ;  1889,  p.  571. 

2119.  [Officers— Pay.]— Th^re  shall  be  paid  to  each  of  the  several  officers 
and  employees  named  in  this  act,  for  the  official  services  rendered  by  them  uuder 
the  provisions  of  this  act,  the  follpwing  sums,  and  no  more :  The  presidept  of  the 
senate  and  speaker  of  the  house  of  representatives  shall  each  be  entitled  to  receive 
the  sum  of  three  dollars  per  day ;  the  secretary  and  chief  clerk,  the  sum  of  four 
dollars  per  day;  the  assistant  clerks,  the  sum  of  four  dollars  per  day ;  the  sergeant- 
at-arms,  the  sum  of  three  dollars  per  day;  the  door-keeper,  the  sum  of  three  dol- 
lars per  day ;  the  chaplains,  the  sum  of  three  dollars  per  day;  and  the  pages,  the 
sum  of  one  dollar  and  fifty  cents  per  day ;  enrolling  and  engrossing  clerks,,  thi'ee 
dollai-s  per  day. 

2120.  [Duties.] — It  shall  be  the  duty  of  the  president  of  the  senate  and 
speaker  of  the  house  of  representatives  to  preside  over  their  respective  houses,  to 
keep  and  maintain  order  during  the  sessions  thereof,  and  to  do  and  perform  the  duties 
devolving  on  them  by  general  parliameatary  usage,  and  the  rules  adopted  by  the  two 
houses.  It  shall  be  the  duty  of  the  chief  clerk  of  the  house  of  representatives,  and 
the  secretary  of  the  senate,  to  attend  the  sessions  of  the  respective  houses,  to  call  the 
rolls,  read  the  journals,  bills,  memorials,  resolutions,  petitions,  and  all  other  papers 
or  documents  necessary  to  be  read  in  either  house,  to  keep  a  correct  journal  of  the 
proceedings  in  each  house,  and  to  do  and  perform  such  other  duties  as  may  be  im- 
posed upon  them  by  the  two  houses,  or  either  of  them.  The  assistant  clerk  and 
assistant  secretary  shall  be  uuder  the  control  and  direction  of  the  chief  clerk  and 
secretary  respectively,  and  shall  assist  them^in  the  proper  discharge  of  their  duties^ 
and  shall  do  and  perform  such  other  servie^  as  may  be  directed  by  the  two  houses 
or  either  of  them.  It  shall  be  the  duty  of  the  sergeant-at-arms  to  enforce  the  at- 
tendance of  absent  members,  when  directed  properly  so  to  do;  to  arrest  all  members 
or  other  persons,  when  lawfully  authorized  so  to  do;  to  keep  and  preserve  order 
during  the  session  of  each  house;  to  convey  to  the  postoffice  the  mail  matter  sent  by 
the  respective  meml^ers,  and  to  receive  from  the  said  office  the  mail  matter  for  the 
said  members,  and  to  deliver  the  same  to  them  on  each  morning  of  the  session;  to 
obey  and  enforce  the  orders  of  the  presiding  officers,  and  to  do  and  perform  such 
other  duties  as  may  be  enjoined  on  them  by  law  and  the  respective  houses.  It  shall 
be  the  duty  of  the  door-keepers  to  prepare  and  keep  in  order  the  senate  chamber 
and  hall  of  the  house,  including  cleaning  and  warming  the  same;  to  attend  to  and 
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.  keep  closed  the  door  and  bar  of  the  respective  houses,  unless  otherwise  directed  by 
the  presiding  officers  thereof;  and  to  do  and  perform  such  other  duties  as  may  be 
enjoined  on  them  by  either  house.  It  shall  be  the  duty  of  the  engrossing  clerk  to 
correctly  engross  such  bills  as  may  be  required  to  be  engrossed  by  the  committee  on 
engrossed  and  enrolled  bills,  and  to  perform  such  other  duties  as  may  be  required 
by  either  house.  It  shall  be  the  duty  of  the  enrolline  clerk  to  correctly  and  neatly 
enroll  all  such  bills  as  may  be  placed  in  his  hands  therefor,  and  to  perform  such 
other  duties  as  may  be  enjoined  on  him  by  either  house.  It  shall  be  the  duty  of 
the  chaplains  to  open  the  sessions  of  each  house  with  prayer,  and  to  perform  such 
other  duties  as  may  be  imposed  on  them.  And  it  shall  be  the  duty  of  the  pages  to 
act  under  and  as  directed  by  the  presiding  officers  of  the  respective  houses.  It 
shall  also  be  the  duty  of  the  sergeant-at-arms  to  procure  a  national  flag,  and  to  place 
the  same  on  the  top  of  the  capitol  building,  there  to  be  kept  during  the  time  each  or 
•either  of  the  two  houses  shall  be  in  session,  and  after  the  adjournment  of  the  two 
houses  the  said  fla^  shall  be  taken  down  and  kept  down  untu  the  opening  of  the 
sesHon  of  one  of  the  two  houses. 

S^.  2121  to  2128  fonued  ch.  30^  R.  8.  1866,  p.  247,  entitled  < ^oumals  and  Laws.'* 

2121.  The  secretary  of  state  is  hereby  authorized  to  distribute  the  laws 
and  journals  of  the  state,  as  hereinafter  prescribed. 

2122.  The  county  clerk  of  each  organized  county  shall  niake  a  requisitioil 
upon  thcxsecretary  of  state  for  sixty  copies  (or  as  many  less  than  that  amount  as  he 
shall  find  necessary  for  the  county)  of  the  laws  and  fourteen  copies  of  the  journals 
of  each  branch  of  the  legislative  assembly,  for  the  use  of  the  county  of  which  he  is 
clerk;  and  he  shall  name  the  conveyance  and  means  of  transportation,  and  shall  also 
specify  to  whom  they  shall  be  directed,  and  to  whose  care,  and  upon  the  receipt  of 
such  requisition  the  secretary  shall  at  once  forward  the  required  number  of  laws  and 
journals  as  specified  in  the  requisition  of  such  county  clerk,  and  the  county  clerk 
shall  receipt  for  the  same  to  the  secretary,  which  receipt  shall  be  filed  in  the  office 
of  the  secretary  of  state. 

2123.  The  coimty  clerk  shall  distribute  one  copy  of  the  laws  to  each  of  the 
officers  of  the  county,  as  follows:  The  probate  or  county  judge;  each  member  of  the 
board  of  county  oommisioners;  the  sheriff;  the  county  treasurer;  the  county  surveyor; 
the  prosecuting  attorney;  each  notary  public;  each  justice  of  the  peace;  each  consta- 
ble; each  road  supervisor;  and  each  precinct  assessor  in  said  county.  He  shall  also 
reserve  one  for  himself,  and  give  two  copies  each  of  the  laws  and  journals  to  every 
<K>uncilman  and  representative  who  was  a  member  of  the  I^blative  assembly  by 
which  the  laws  were  enacted. 

2124.  Each  officer  shall  deliver  up  to  his  successor  in  office  all  statutes 
which  shall  have  come  into  his  possession  under  the  provisions  of  this  chapter,  as 
soon  after  his  successor  shall  have  qualified  as  such  successory  or  the  county  derk 
may  require. 

2125.  After  the  above  distribution  the  copies  remaining  in  the  hands  of  the 
oounty  clerk  shall  be  sold  at  public  auction  (ten  days'  notice  having  been  given  in 
three  public  places  in  eacli  county)  to  the  highest  bidder,  no  person,  however,  to 
purchase  more  than  two  copies ;  and  the  proceeds  of  such  sale  shall  go,  first,  to  de- 
fray the  cost  of  transportation  from  the  secretary  of  state  to  the  county  clerk,  and  the 
remainder,  if  any  shall  exist,  shall  be  paid  over  to  the  state  librarian^  and  to  be  by 
him  held  subject  to  the  order  of  the  legislative  assembly. 

2126.  After  having  so  distributed  the  laws  and  journals  of  each  legislative  as- 
sembly, the  secretary  is  authorized  to  sell  copies  of  the  laws  at  a  price  at  least 
equal  to  cost,  and  the  amount  so  i-eceived  shall  be  a()plied  to  the  library  fund  of  the 
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state.  The  secretary  of  state  shall  deliver  all  copies  of  the  laws  and  journals  jet  in 
hfs  possession  to  tiie  state  librarian,  who  shall  officially  receipt  therefor. 

2127*  The  Ubrarian  shall ^  npon  the  onier  of  either  of  the  jiidjj^es  of  tlie  bu- 
prerae  court,  issue  one  copy  each  to  tlie  distriet  attorney,  United  States  marshal,. 
each  register  and  receiver  of  all  United  States  3a ad  offices  in  the  state,  each  United 
States  commissioner  residing  in  the  state,  and  such  other  officers  as  the  jud^ea  in 
their  discretion  may  direct;  Provided ,  aluoays^  Thstt  the  librarian  shall  permit  na 
person  to  take  away  a  copy  or  copies  of  the  laws  and  journals  without  taking  a  re- 
ceipt therefor. 

2128.  The  lll6tlib6rB  of  each  succeeding  legislative  assembly  shall  be  fur- 
Ili&lied  by  the  state  librarian,  at  the  commeucement  of  each  session  lor  which  they  ar*.* 
elected,  with  one  copy  each  of  the  laws  ai^d  journals  of  the  preceding  session. 
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CHAPTER  28.— LIBRARIES. 

Sees.  2129  to  2142. .  "Au  act  regnlatiog  th^state  library."    1871,  p.  52.  InforoeHnrcli  3. 

2129.  That  the  liooks,  pamphlets,  maps,  and  charts  belongiDg  to  the  -  state 
libraryy  now  in  the  state  library,  or  which  shall  hereafter  be  added  to  the  same, 
shall  constitute  the  .state  library. ' 

2130.  There  shall  be  two  diyiisdons  of  the  state  library,  one  of  which  shall 
embrace  all  miscellaneous  works,  bdoks,  pamphlets,  maps,  and  charts,  and  the  stat* 
utes  and  other  books  required  by  law  to  be  deposited  in  the  office  of  the  secretary 
of  state,  and  shall  be  known  as  the  miscellaneous  division  of  the  state  library.  The 
other  shall  embrace  all  books  of  reports,  and  other  law  books,  and  shall  be  known 
as  the  law  division  of  the  state  library. 

2131.  The  governor,  secretary  of  state,  and  auditor  shall  constitute  a  board  of 
directors  of  the  miscellaneous  division,  and  the  judges  of  the  supreme  court  shall 
constitute  a  board  of  directors  of  the  law  division  of  the  state  library. 

2132.  Each  board  of  directors  shall  have  power  to  make  such  mles,  not  in- 
consistent with  this  act,  for  the  regulation  of  the  division  of  the  library  under  their 
direction,  as  they  may  elect  proper,  and  may  prescribe  penalties  for  any  violations 
thereof,  which  shall  be  collected  in  the  same  manner  as  for  non-return  or  injury  of 
any  books. 

2133.  Books  may  be  taken  from  the  state  library  by  tlie  members  of  the 
legislature  and  its  officers,  during  the  session  of  the  legislature,  and  by  the  ofBcers 
of  the  executive  department  of  the  state,  and  the  judges  of  the  supreme  court  and 
district  courts;  and  no  other  person  shall  be  permitt^.to  take  or^detain  from --the 
library  more  than  two  miscellaneous  works  at  any  one  time,  or  take  the  same  away 
from  the  capitol. 

2134.  Each  librariajLshall  cause  to  be  kept  a  register  of  allbooks  issued  arid 
returned  at  the  time  they  shall  be  so  issued  and  returned,  and  none  of  the  books, 
except  the  laws,  journals,  and  reports  of  this  state,  which  may  be  taken  from  the 
library,  shall  be  detained  more  than  ten  days,  and  all  the  books  taken  out  by  offi- 
cers or  members  of  the  l^islature  shall  be  returned  at  the  close  of  the  session. 

2136.  If  any  person  injure  or  fail  to  return  any  book  taken  from  the  li- 
brary, he  shall  forfeit  and  pay  to  the  librarian  of  the  division  to  which  it  belongs, 
for  the  use  of  the  library,  double  the  value  thereof,  or  of  the  set  to  which  it  belongs 
if  a  set  is  broken  by  its  loss,  to  be  recovered  by  an  action  in  the  name  of  the  peo- 
ple of  the  state,  in  any  court  of  competent  jurisdiction  ;  and  before  the  auditor  shall 
issue  his  warrant  in  favor  of  any  })erson  authorized  to  take  books  from  the  library 
for  the  value  of  his  services  or  amount  of  his  salary,  he  shall  be  satisfied  that  such 
person  has  returned  all  books  taken  from  the  library,  or  settled  for  the  same;  other- 
wise he  shall  deduct  all  accounts  for  detention  or  injury  of  such  books. 

2136.  The  librarian  shall,  on  or  before  the  20th  day  of  December  in  each 
year,  report  to  the  governor  the  condition  of  the  division  under  his  charge,  stating 
the  number  of  volumes  contained  therein,  the  number  of  volumes  purchased  dur- 
ing the  past  year,  and  the  cost  thereof,  the  number  of  volumes  received  by  dona- 
tion, the  number  of  volumes  injured  or  not  returned,  if  any,  and  the  amount 
received  in  compensation  therefor,  and  such  suggestions  and  further  information  as 
may  be  deemed  by  him  desirable. 

2137.  Two  hundred  dollai-s  shall  be  annually  paid  out  of  the  state  treasury 
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for  the  use  of  the  library^  one-half  for  each  division^  which  amount,  together  with 
the  amounts  received  from  fines  and  forfeitures,  under  this  act,  shall  be  annually 
•expended  in  the  purchase  of  additional  books,  under  the  direction  of  the  board 
of  directors. 

2138.  It  shall  be  the  duty  of  each  librarian  to  cause  each  book  in  his  divis- 
ion to  be  labeled. with  a  printed  or  stamped  label  containing  the  words  ^^  Nebraska 
State  Library/'  and  also  to  write  the  same  words  on  the  thirtieth  page  of  each 
volume. 

2139.  The  directors  of  the  law  division  of  the  state  library  may  sell  or  eX" 
change  any  surplus  or  duplicate  sets  of  reports  or  law  books  in  siich  division  of 
the  library,  and  use  the  money  arising  from  such  sale  iki  purchasing  other  law  books 
or  reports  for  shch  library. 

2140.  If  either  librarian  shall  permit  or  allow  any  person  not  authorized  by 
this  act  to  remove  a  book  from  the  library,  he  shall  be  liable,  on  conviction 
thereof,  to  pay  a  fine  of  not  less  than  five  nor  more  than  fifty  dollars  for  every 
book  so  taken. 

2141.  [Penalty.] — If  any  person  not  authorized  by  this  act  shall  take  a  book 
from  the  library,  either  with  or  without  the  consent  of  the  librarian,  he  shall,  upon 
oouviction  thereof,  be  fined  in  any  sum  not  less  than  ten  nor  more  than  fifty  dollars 
£oT  every  book  so  taken. 

2142.  The  librarian  of  the  law  division  of  the  state  library  is  hereby  au- 
thorized and  required  to  send  one  OOpy  each  of  all  reports,  session  laws,  journals 
of  senate  and  house  of  representatives,  and  any  other  books  and  pamphlets  here- 
afler  published  for  the  use  of  the  state  of  Nebraska,  to  every  one  of  the  states,  for 
the  use  of  their  respective  libraries. 

Sees.  2143  to  2154.  *^An  act  to  aothorize  incorporated  towns  and  citiea  to  establish  and  main- 
tain  free  public  libraries  and  reading  rooms.     1877,  p.  150.    In  force  June  1. 

2143.  The  city  or  town  council  of  each  incorporated  city  or  town  shall  have 
power  to  establish  and  maintain  a  public  library  and  reading  room  for  use  of  the 
inhabitants  of  such  city  or  town,  and  may  levy  a  tax  of  not  more  than  one  mill  on 
the  dollar  annually,  to  be  levied  and  collected  in  like  manner  as  oth^i:^ taxes  of  said 
•city  or  town,  and  to  be  known  as  the  library  fund.      '  . 

2144.  When  any  city,  or  town  ix>uncil  shall  have  decided  by  ordinance  to  es- 
tablish and  maintain  a  public  library  and  reading  room  under  this  act,  they  shall 
elect  a  library  board  of  nine  directon,  to  be  chosen  from  the  citizens  at  large,  of 
ivhich  board  neither  the  mayor  nor  any  member  of  the  city  or  town  council  shall  be 
^  member.  Such  directors,  first  elected,  shall  hold  their  office,  three  for  the  term  of 
one  year,  three  for  the  term  of  two  years,  and  three  for  the  term  of  three  years  from 
the  first  day  of  July  following  their  appointment,  and  three  directors  shall  be  chosen 
annually  thereafler,  and  in  cases  of  vacancies  by  resignation,  removal,  or  otherwise, 
the  council  shall  fill  such  vacancy  for  the  unexpired  term,  and  no  director  shall  re- 
ceive any  pay  or  compensation  for  any  services  rendered  as  a  member  of  such  board| 
and  such  airectors  shall  give  such  bond  as  the  council  may  require. 

2146.  Such  directors  shall,  immediately  afler  their  appointment,  meet  and 
organize  by  electing  one  of  their  number  president  and  such  other  officers  as  may 
be  necessary.  Five  of  such  board  shall  be  a  quorum.  They  shall  have  power 
to  make  and  adopt  such  by-laws,  rules,  and  regulations  for  their  own  guidance,  and 
ibr  the  government  of  the  library  and  reading  room  as  they  may  deem  expedient, 
subject  to  the  supervision  and  control  of  the  city  or  town  council,  and  not  inconsist- 
ent with  this  act.  They  shall  have  exclusive  control  of  expenditures  of  all  moneys 
ooUected  or  donated  to  the  credit  of  the  library  fund,  and  of  the  renting  or  con- 
Digitized  byLjOOQlC 


4G  i  LIBRABIES.  Ch.  28* 

struction  of  any.  library  building,  the  supervision,  care,  and  custody  of  the  grounds^ 
rooms,  or  buildings  constructed,  leased,  or  set  apart  for  that  purpose. 

2146.  Any  tax  levied  or  collected,  or  fttnds  donated  thereto,  shall  be  kept  for 
the  use  of  such  library  separate  and  apart  from  other  funds  of  said  city  or  town,  and 
shall  be  drawn  upon  by  the  proper  officers  upon  the  authenticated  vouchers  of  the 
library  board,  and  shall  not  be  used  or  disbursed  for  any  other  purpose. 

2147.  The  library  boaxd  shall  have  power  to  purchase  or  lease  grounds;  to 
erect,  lease',  or  occupy  an  appropriate  building  or  buildings,  for  the  use  of  such  li- 
brary; to  appoint  a  suitable  librarian  and  assistants,  to  fix  their  compensation,  and  to 
remove  their  appointments  at  pleasure;  and  shall  have  power  to  establish  regulations 
for  the  government  of  such  library  as  may  be  deemed  necessary  for  its  preservation, 
and  to  maintain  its  usefulness  and  efficiency,  and  to  fix  and  impose  by  general  rules, 
penalties,  and  .  forfeitures,  for  trespasses,  or  injury  upon  or  to  the  library  grounds, 
rooms,  books,  or  other  property,  or  failure  to  return  any  book,  or  for  violation  of 
any  by-law  or  regulation ;  and  shall  have  and  exercise  such  power  as  may  be  nec- 
essary to  carry  out  the  spirit  and  intent  of  this  act,  in  establishmg  and  maintaining^ 
a  public  library  and  reading  room. 

2148.  Every  library  and  reading  room  established  under  this  act  shall  be  for- 
ever free  to  the  use  of  the  inhabitants  of  the  city  or  town,  subject  always  to  sacb 
reasonable  regulations  as  the  library  board  may  adopt  to  render  said  library  and 
reading  room  of  the  greatest  use  to  the  inhabitants  of  said  city  or  town^  and  the 
board  may  exclude  from  the  use  of  the  library  and  reading  rooms,  any  person  who 
shall  willfully  violate  or  refuse  to  comply  with  ruler,  and  regulations  established  for 
the  government  thereof. 

2149.  The  library  boaxd  shall,  on  or  before  the  second  Monday  in  June  in 
each^year,  make  a  report  to  the  city  or  town  council,  of  the  condition  of  their  trust 
on  the  first  day  of  June  in  such  year,  showing  all  moneys  received  or  expended;  the 
number  of  books  and  periodicals  on  hand ;  newspapers  and  current  literature  sub- 
scribed for  or  donated  to  the  reading  room  department;  the  number  of  books  and 

!)eriodicals  ordered  by  purchase,  gift,  or  obtained  during  the  year,  and  the  number 
ost  or  missing;  the  number  of  visitors  attending;  the  number  of  and  character  of 
books  loaned  or  issued,  with  such  statistics,  information,  and  suggestions  as  they 
may  deem  of  general  interest,  or  as  the  city  or  town  council' may  require,  which  re- 
|)ort  shall  be  verified  by  affidavit  of  the  proper  officers  of  said  board. 

2150.  Any  by-law  or  reg^ulation  established  by  the  libraty  board^  may  be 
amended  or  annulled  by  the  council  of  said  city  or  town. 

2151.  Penalties  imposed  or  accruing  by  any  by-law  or  regulation  of  the 
-  library  board  may  be  recovered  in  a  civil  action  before  the  police  judge,  or  any 

justice  of  the  peace,  or  other  court  having  jurisdiction ;  such  action  to  be  instituted 
in  the  name  of  the  "library  board  of  the  city  or  town  library,^'  and  moneys  col- 
lected in  such  action  shall  be  forthwith  placed  in  the  city  treasury  to  the  credit  of 
.  the  library  fund* 

2152.  Any  person  may  make  any  donation  of  money  or  lands  for  the  benefit 
of  such  library,  and  the  title  to  property  so  donated  may  be  made  to  and  shall 
vest  in  the  library  board,  and  their  successors  in  office,  and  such  board  shall  thereby 
become  the  owners  thereof  in  trust  to  the  uses  of  the  public  library  of  such  city 
or  town. 

2153*  The  property  of  such  library  shall  be  exempt  from  execution,  and 
shall  also  be  exempt  from  taxation  as  other  public  property. 

2154.  The  library  board  shall  have  power  to  authorize  any  circulating  library, 
reading  matter,  or  work  of  art,  of  any  private  person,  association,  or  corporation,. 
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to  be  deposited  in  the  public  library  rooms,  to  be  drawn  or  used  outside  of  the 
rooms  only  on  payment  of  such  fee  or  membership  as  the  person,  corporation^  or 
association  owning  the  same  may  require.  Deposits  may  be  removed  by  the  owner 
thereof  at  pleasure,  but  the  books  or  other  reading  matter  so  deposited  in  the  rooms 
of  any  such  public  library  shall  be  separately  and  distinctly  marked,  and  kept  upon 
shelves  apart  fix)m  the  books  of  the  public  city  or  town  library,  and  every  such 
private  or  associate  library,  or  other  property  so  deposited  in  any  public  library, 
while  so  placed  or  remaining,  shall  be  subject  to  use  and  reading  within  the  library 
room  without  charge  by  any  person^  an  mhabitant  of  said  dty  or  town,  and  en- 
titled to  the  use  of  the  free  llbrarj* 
80 
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CHAPTER  29.— LIENS. 

IfEOHANICS — ^HATERIAIi-MEN — LABORERS. 

8eo8. 2155  |o  8168.  "An  act  to  provide  a  lien  for  labor  performed  and  material  and  machineiy 
famiahed  for  tbe  erection,  reparation,  or  removal  of  any  house,  mill,  manufactory,  or  bnilding,  or 
appurtenance."  1885,  p.  275.  In  force  March  4.  (Repealed  ch.  35,  R.  &  1866,  p.  257,  and  ch.  60, 
Laws  1881,  p.  259.) 

2155.  Who  entitled  to  liens. — Any  person  who  shall  perform  any  labor,  or 
furnish  any  material  or  machinery  or  fixtures  for  the  erection,  reparation,  or  removal 
of  any  house,  mill,  manufactory,  or  building,  or  appurtenance  by  virtue  of  a  can- 
tract  or  agreement,  expressed  or  implied,  with  the  owner  thereof  or  his  agents,  shall 
have  a  lien  to  secure  the  payment  of  the  same  upon  such  house,  mill,  mapuiactory, 
building,  or  appuitenance,  and  the  lot  of  land  upon  which  the  same  shall  stand. 

The  foreclosure  of  a  lien  is  an  equitable  proceeding  in  which  a  Jury  cannot  be  demanded. 
16,  437  (19  N.  W.,  644). .  In  action  to  enforce  mechanic's  lien,  the  relief  sought  by  enforcing  tiie 
lien  does  not  constitute  a  separate  cause  of  action.  11,  395  (9  N.  W.,  475).  Petition  held  good  on 
demurrer.  11,  386  (9  N.  W.,  557).  No  lien  attaches  to  public  buildings.  Subcontractor  sot 
entitled  to  lien  unless  principal  is.  8, 408.  Where  liens  filed  against  house  on  contract,  land  con- 
tract price  first  to  be  paid  and  then  liens  prorate.  28,  90  (44  N.  W.,  80).  No  lien  attaches  to 
public  buildings.  2,  6.  Mere  inchoate  right  to  lien  not  assignable.  Must  be  perfected  under 
statute  before  any  interest  passes.  21,  462  (32  N.  W.,  219).  Explained.  28,  237  (44  N.  W., 
438).     See  8,  452 ;  16,  33  (16  N.  W.,  759);  29,  569  (45  N.  W.,  784). 

2156.  How  secured — Payment  by  owner. — Any  peFsonor  sttboontractor 
who  shall  perform  any  labor  for,  or  furnish  any  material  or  machinery  or  fixtures 
for  any  of  the  purposes  mentioned  in  the  first  section  of  this  act,  to  the  contractor 
or  any  subcontractor  who  shall  desire  to  secure  a  lien  upon  any  of  the  structures 
mentioned  in  said  section,  may  file  a  sworn  statement  of  the  amount  due  him  or  them 
from  such  contractor  or  subcontractor  for  such  labor  or  material,  machinery  or  fixtures, 
together  with  a  description  of  the  land  upon  which  the  same  Were  done  or  used, 
within  sixty  days  from  the  performing  of  such  labor  or  furnishing  such  material, 
machinery,  or  fixtures,  with  the  register  of  deeds  of  the  county  wherein  said  land  is 
situated,  and  if  the  contractor  does  not  pay  such  person  or  subcontractor  for  the 
same,  such  subcontractor  or  person  shall  have  a  lien  for  the  amount  due  for  such 
labor  or  material,  machinery  and  fixtures^  on  such  lot  or  lots  and  tbe  improvements 
thereon,  fix)m  the  same  time  and  in  the  same  manner  as  such  original  contractor, 
and  the  risk  of  all  payments  made  to  the  original  contractor  shall  be  upon  the 
<»wner  until  the  expiration  of  the  sixty  days  hereinbefore  specified.  And  no  owner 
shall  be  liable  to  any  action  by  the  contractor  until  the  expiration  of  said  sixty  days, 
and  such  owner  may  pay  such  subcontractor  or  person  the  amount  due  him  from 
such  contractor  for  such  labor  and  material,  machmery  and  fixtures,  and  the  amount 
so  paid  shall  be  held  and  deemed  a  payment  of  such  amount  to  the  original  con- 
tractor. And  in  cases  when  a  dispute  arises  between  the  contractor  and  his  journey- 
man, or  other  persons,  for  work  done  or  material  furnished,  the  owner  may  retain 
the  amount  claimed  by  said  subcontractor,  or  journeyman,  or  laborer  until  the  dis- 
pute has  been  settled  by  arbitration  or  otherwise.  Said  sworn  statement  and 
claim  of  lien  shall  be  by  such  register  of  deeds  recorded  in  the  same  manner  as 
other  liens  provided  for  by  this  chapter,  and  such  lien  shall  remain  in  force  for  the 
same  length  of  time  as  other  liens  provided  for  in  this  chapter. 

Lien  does  not  depend  jipon  contract,  expressed  or  implied,  with  owner  or  his  agent.  Act  of 
1881  (ch.  59)  does  not  impair  oblisatlon  of  contract  by  reason  of  being  applied  to  buildinss  con- 
tracted for  when  act  took  effect.     24, 113  (37  N.  W.,  931).    Party  who  famishes  material  but 
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does  DOt  fbllow  the  law,  has  no  interest  in  the  property  that  would  entitle  him  to  heoome  a  party 
in  foreclosnre  of  an  after-acquired  mortgage.  1,  427.  The  risk  of  all  payments  made  to  the  oon« 
tractor  before  the  expiration  of  sixty  days  is  upon  the  owner.  21,  146  (31  N.  W.,  673).  A  sub- 
contractor only  has  a  lien  for  material  actually  used  or  ordered.  I?,  631  (24  N.  W.92O8).  Lien 
may  be  assigned  arid  assignee  maintain  action.     4,  58. 

2157.  Proceedings  to  secure. — Any  person  entitled  to  a  lien  under  thiti 
chapter  shall  make  an  dcx^unt  in  writing  of  the  items  of  labor,  skill,  machinery,  or 
material  furnished/  or  either  of  them,  as  the  case  may  be,  and  after  making  oath 
thereto  shall,  within  four  months  of  the  time  of  performing  such  labor  and  skill, 
or  famishing  such  machinery  or  material,  file  the  same  in  the  office  of  the  register 
of  deeds  of  the  county  of  which  such  labor,  skill,  and  materials  shall  have  been 
furnished,  which  account  so  made  and  filed  shall  be  recorded  in  a  separate  book  to 
be  provided  by  the  roister  of  deeds  for  that  purpose,  and  shall  from  the  commence- 
ment of  such  labor  or  the  furnishing  such  materials  for  two  (2)  years  after  the  filing 
of  such  lien  operate  as  a  lien  on  the  several  descriptions  of  such  structures  and 
buildings  and  the  lots  on  which  they  stand,  as  in  the  first  section  of  this  chapter 
named.  When  any  labor  has  been  done  or  materials  furnished  as  provided  on  a 
written  contract,  the  same  or  a  copy  thereof  shall  be  filed  with  the  account  herein 
required.  And  if  any  promissory  note  shall  have  been  taken  for  any  such  labor  or 
materials  it  shall  be  sufficient,  t«)  secure  the  lien  provided  for  in  sections  one  and  two 
hereof  [21 56-6],  to  file  in  the  office  of  the  roister  of  deeds  a  copy  of  such  note  within 
the  time  aforesaid,  together  with  a  sworn  statement  that  the  sum  for  which  said  note 
was  given,  or  any  part  thereof,  is  due  for  labor  and  material  used  for  the  purpose 
hereinbefore  mentioned,  giving  in  such  statement  the  items  of  such  labor  and  ma« 
terial,  and  such  lien  shall  be  for  the  amount  so  shown  to  be  due  for  such  labor  and 
material,  with  interest  at  the  rate  specified  in  said  note;  Providedy  Nothing  herein 
contained  shall  be  taken  to  prevent  the  ascertainment  by  proceedings  at  law,  or 
otherwise,  of  the  amount  actually  due  for  such  labor  and  material,  and  such  lien 
shall  be  for  no  larger  sum  than  the  amount  actually  due  therefor.* 

♦Words /*connty  clerk  "  changed  to  " register  of  deeds  "  in  these  two  sections,  1887,  p.  374. 
What  is  a  sufficient  compliance  with  this  section.  1 5, 640  (19  N.  W.,  601).  Where  the  contract  is 
for  an  entire  sum  when  job  iscompleted,  itemized  account  neednot  be  filed.  16, 156  (20  N.  W.,  116). 
Material  delivered  at  different  times  held  to  be  but  one  delivery  as  of  last  date;  court  may  appor- 
tion lien  to  the  several  lots.  17,  389  (23  N.  W.,  3).  Oath  may  be  made  by  agent  of  party  en- 
titled to  lien.  16,  3S  ( 1 6  N.  W. ,  759).  Not  necessary  to  allege  in  affidavit  that  defendant  is  owner 
of  property.  22,  660  (35  N.  W. .  894).  Father  acting  for  his  daughter  makes  lien  on  danght^s 
property  good.    22, 130  (34  N.  W.,  104). 

2158.  Judgment  on  account* — Every  person  holding  any  lien  under  this 
chapter  may  proceed  to  obtain  a  judgment  for  the  amount  of  his  account  thereon 
by  civil  action.  And  when  any  suit  or  suits  shall  be  commenced  on  such  accounts 
within  .the  time  of  such  lien,  the  lien  shall  continue  until  such  suit  be  finally  deter- 
mined and  satisfied. 

2159.  Completion  of  building  by  workmen. — When  the  owner  or  own- 
ers of  any  house  or  building,  or  his  or  their  ageut^  as  described  in  this  chapter,  shall 
suspend  its  progress  or  completion  without  the  consent  of  such  laborers,  mechanicS| 
or  furnishers,  or  if  the  progress  or  completion  of  the  same  be  suspended  by  the  de^ 
cease  of  the  owner  or  owners  at  a  stage  when  from  its  unfinished  state  such  struct- 
ure would  go  to  waste,  the  laborers,  mechanics,  and  furnishers  thereto,  or  any  of 
them,  may,  at  their  election,  proceed  with  the  same  at  their  own  cost,  so  far  as  to 
enclose  such  building,  and  thereby  prevent  such  waste,  provided  such  work  so  done 
after  such  suspension  shall  be  according  to  the  contract  and  plan  of  the  owner  or 
owners.  • 

2160.  Defective  title — Lease. — If  the  person  or  persons  who  may  erect,  aa 


Digitized  by  CjOOQIC 


466  LiEXs,  On.  29. 

owner  or  ownei-s,  any  building  described  in  first  section  of  this  chapter  [2155]  be 
not,  at  the  suspension  or  completion  of  the  same,  possessed  of  a  legal  but  equitable 
title  to  the  ground  on  which  the  same  is  erected  (if  the  same  be  a  fixture),  and  the 
fact  of  such  defect  of  title  be  made  to  appear  to  the  court  before  any  judgment  or  judg- 
ments under  this  cliapter  may  have  been  obtained,  or  if  the  same  be  retumei  by 
any  legal  officer  to  whom  any  executi6u  under  this  chapter  shall  be  directed,  in  cither 
case  the  court  shall  direct  the  officer,  who  has  returned  or  is  authorized  by  law  to 
serve  such  executions,  to  rent  or  lease  such  buildings  until  the  rents  or  issues  thereof 
shall  pay  and  satisfy  the  several  liens  on  which  judgments  may  be  had  against  the 
same;  Provided^  This  law  shall  not  be  so  construed  as  to  interfere  with  prior  bona 
fide  liens,  on  grounds  on  which  such  buildings  shall  be  erepted  as  a  fixture. 

Where  wife  has  knowledge  that  hosband  is  buildiDg  on  her  lot  it  is  liable  to  lien.  28.  807 
(44N.W.,  1136). 

2161.  Lease  of  premises  by  order  of  cjoiirt— In  all  other  cases  of  judg- 
ment  or  judgments  obtained  in  tavor  of  any  lien  holder  or  lien  holders,  if  the  prop- 
erty bound  by  such  lien  will  not  sell  on  execution  as  provided  by  law  in  other  cases, 
having  been  once  duly  offered,  the  court  before  whom  such  judgment  or  judgmeots 
may  be  obtained  may  direct  the  officer  aforesaid  to  lease  the  same  in  the  same  man- 
ner and  for  the  same  purpose  pointed  out  in  the  preceding  section^  and  the  offioer 
giving  such  lease  shall  therein  require  the  payment  to  be  made  to  him  or  his  sac- 
cessors  in  office^  which  said  successor  or  successors  shall  have  the  same  power  and 
perform  the  same  duties  therein  as  the  maker  of  the  lease  should  or  could  do;  and 
in  cases  where  the  money  may  be  collected  by  said  officer  on  a  lease  made,  it,  under 
this  chapter,  shall  be  his  duty  to  forthwith  pay  the  same  into  the  court  where  the 
judgment  or  judgments  were  obtained,  which  money  shall  be  distributed  to  the  sev- 
eral lien  holders  interested  in  said  judgment,  in  proportion  to  their  several  demands. 

2162.  Lien,  how  discharged. — ^All  liens  may  be  discharged  by  the  payment 
of  debt  or  judgment,  with  all  legal  costs,  before  the  property  on  which  liens  attach 
be  sold  or  leased  under  this  chapter,  and  if  any  lien  holder  or  lien  holfjiers,  after  the 
same  be  duly  tendei*ed  him  or  them,  shall  proceed  at  law  or  shall  refuse  to  give  a 
due  discharge  from  such  lien,  then  such  lien  holder  or  holders  shall  forfeit  all  liens 
and  pay  all  cost. 

2168.  Owner  beyond  process. — If  the  owner  or  owners  of  the  property 
which  is  subject  to  a  lien  under  this  chapter  be  without  the  reach  of  process,  or  resi- 
dent without  the  state,  any  lien  holders  may  proceed  by  attachment  against  the  same 
as  in  other  cases,  and  the  court  before  whom  such  attachment  is  pending  on  the 
entry  of  judgment,  on  return  of  the  proper  offieer,  shall  have  the  same-power  to  order 
a  lease  as  is  &:iven  in  the  seventh  (7)  and  eighth  (8)  sections  of  this  chapter  [2161-2]. 

2164.  Bights  of  executors. — Executors  and  administrators  under  this  chap- 
ter shall  have  the  same  rights  and  be  subject  to  the  same  liabilities  that  their  tes- 
tators or  intestate  would  or  might  have,  if  living. 

2165.  Fees  of  county  clerk. — The  county  clerks,  for  filing  and  recording 
contracts  and  accounts  under  this  chapter,  shall  be  paid  the  same  fees  that  they  are 
legally  entitled  to  in  other  cases,  and  the  cost  of  filing  and  recording  such  statement 
or  contracts  and  accounts  shall  be  recovered  as  part  of  the  costs  of  enforcing  the 
lien,  unless  the  court  shall  otherwise  order. 

2166.  Release  of  lien — ^Penalty. — Each  and  every  person  in  favor  of 
whom  any  such  lien  has  existed,  after  having  received  satisfaction  of  his  debt,  or 
after  final  judgment  against  him  by  a  competent  tribunal,  showing  that  nothing  is 
due  by  reason  of  such  claims,  shall,  at  the  request  of  any  per3on  interested  in  the 
property  on  which  the  same  was  a  lien,  or  who  is  interested  in  having  the  lien 

Digitized  byVjOOQlC 


Ch.  29.  OF  LABORERS.  469 

removed,  or  if  his  or  their  legal  representatives  Iod^»  a  certificate  with  said  clerk 
that  said  debt  is  satisfied  and  said  lien  removed,  which  said  certificate  shall  be  filed 
and  recorded  by  the  clerk  on  the  margin  of  the  record  in  the  same  manner  that 
releases  of  mortgages  are  now  by  law  required  to  be  recorded,  and  when  so  recorded 
shall  forever  discharge  and  release  said  lien,  and  if  such  person,,  having  received 
such  satisfaction  as  aforesaid,  by  himself  or  attorney,  or  judgment  having  been  ren- 
dered against  him  as  aforesaid,  shall  not,  within  ten  days  afber  request  in  writing, 
lod^e  a  notice  in  writing  with  the  clerk,  as  is  prescribed  in  this  section,  he  or  they 
neglecting  or  refusing  to  do  so  shall  forfeit  and  pay  to  the  party  or  parties  so  agreed 
any  sum  of  money  not  exceeding  one-half  the  debt  claimed  as  a  lien  on  such  prop- 
erty, according  to  the  circumstances  of  the  case,  to  be  recovered  by  civil  action,  and 
the  party  lodging  such  certificate  shall  pay  to  the  county  clerk  the  costs  of  filing 
and  recordinsT  the  same. 

2167.  Insurance. — Any  lien  bolder  under  this  chapter  who  may  deem  him- 
self in  danger  of  loss  or  damage  by  fire,  may  notify  in  writing  the  owner  or  agent 
of  property  subject  to  such  lien  to  insure  the  same  in  reasonable  amount  against 
such  loss  or  damage;  and  if  he  shall  fail  or  refuse  to  do  so  for  the  space  of  ten  days^ 
then  the  person  or  persons  having  such  lien  or  liens  may  insure  such  property  in  an 
amount  not  t4)  exceed  two-thirds  of  the  total  amount  of  their  liens,  and  may  recover 
such  proportion  of  the  premium  paid  therefor,  as  the  court  shall  deem  just  and 
proper  as  p«rt  of  the  costs  of  enforcing  such  lien. 

2168.  Remedy  not  ezclusiye. — Any  person  who  shall  hold  a  lien  under 
the  provisions  of  this  chapter  may,  in  addition  to  the  remedy  herein  provided  for, 
proceed  by  a  petition  in  chancery  as  in  other  cases  of  liens  against  the  owner  or 
owners  of,  and  all  other  persons  interested,  either  as  lien  holders  or  otherwise,  in 
any  such  house,  mill,  or  manufactory,  or  other  building  or  appurtenance,  in  the  first 
section  of  this  chapter  mentioned,  and  the  lot  or  lots  of  land  on  which  the  same 
shall  stand,  and  obtain  such  final  decree  therein  for  the  rent  or  sale  thereof,  as  justice 
and  equity  may  require,  anything  in  this  chapter  to  the  contrary  notwithstanding. 

Sees.  2169  tot3171.  **An  act  to  make  railroad,  canal,  bridge  and  dilching  companies,  and, 
companies  and  persons  responsible  ior  material  lurnished  and  labor  performed  in  the  constrnctioii 
repair,  or  improvement  of  any  such  works,  and  to  secure  the  laborer  and  material-man  a  lien  for 
his  material  famished  and  labor  performed."    1861,  p.  267.    In  force  Jane  1. 

2169.'  That  whenever  any  laborer  upon  any  railroad,  canal,  viaduct,  bridge, 
ditch,  or  other  similar  improvement  in  this  state,  shall  have  just  claim  or  demand 
for  labor  performed  on  any  such  railroad,  canal,  bridge,  ditch,  viaduct,  or  other 
similar  improvement  against  any  person  or  persons  who  are  or  any  company  which 
b  a  contractor  on  such  railroad,  canal,  viaduct,  or  bridge,  or  against  any  person  or 
persons  who  are  subcontract oi*8  with  any  person  or  pei^sons  or  conjpany  contracting 
with  any  such  railroad,  bridge,  viaduct,  or  ditching  company  for  the  construction  of 
any  part  of  such  railroad,  bridge,  canal,  viaduct,  or  ditch  of  any  such  company, 
every  such  railroad,  canal,  bridge,  or  ditch  company  shall  be  liable  to  pay  such  laborer 
the  amount  of  such  claim  or  demand  with  ten  per  cent  interest  thereon ;  Provided^ 
Such  laborer  shall  have  given  notice  within  sixty  days  after  the  last  item  of  labor 
shall  have  been  performed,  that  he  or  she  has  such  claim  or  demand.  Such  notice 
shall  be  given  in  writing  and  shall  specify  the  peculiar  nature  and  amount  of  the 
claim  or  demand,  and  shall  be  delivered  to  the  president  or  vice  president,  super- 
intendent, agent,  or  the  managing  director  or  chief  engineer  of  any  such  company, 
or  to  the  engineer  in  charge  of  that  portion  of  the  work,  or  any  portion  of  the 
railroad,  canal,  viaduct,  bridge,  or  ditch  upon  which  such  labor  is  performed. 

A  person  may  ha^e  a  lien  for  material  furnished  a  subcontractor  for  building  a  boardins  shanty, 
and  such  lien  dates  from  the  furnishing  of  the  material  and  is  a  lien  on  the  road-bed.  28,  39  (44 
N.  W.,  47).     See  28,  5i>l  (44  N.  W.,  1065). 
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2170.  And  when  material  shall  have  been  furuislicd,  or  labor  performed  id 
the  ooDStructioD^  repair,  and  equipment  of  any  railroad,  canal,  bridge,  viaduct,  or 
other  similar  improvement,  such  laborer  and  material-man,  contractor  or  subcon- 
tractor, shall  have  a  lien  therefor,  and  the  said  lien  therefor  shall  extend  and  attach 
to  the  erections,  excavations,  embankments,  bridges,  road-bedy  and  all  land  upoD 
which  the  same  may  be  situated,  including  the  rolling  stock  thereto  appertaining^ 
and  belonging,  all  of  which,  including  the  right  of  way,  shall  constitute  the  exca- 
vation, erection  or  improvement  provided  for  and  mentioned  in  this  act. 

2171.  Every  person,  whether  contractor  or  subcontractor  or  laborer  or  ma- 
terial-man, who  wishes  to  avail  himself  of  the  provisions  of  the  foregoing  section 
shall  file  with  the  clerk  of  the  county  in  which  the  building,  erection,  excavation, 
or  other  similar  improvement,  to  be  charged  with  the  lien  is  situated,  a  just  and 
true  statement  or  account  of  the  demand  due  him  after  allowing  all  credits,  set- 
ting forth  the  time  when  such  material  was  furnished  or  labor  performed,  and  when 
completed,  and  containing  a  correct  description  of  the  property  to  be  charged  with 
the  lien  and  verified  by  affidavit;  such  verified  statement  or  account  must  be  filed 
by  a  principal  contractor  within  ninety  days,  and  by  a  subcontractor  within  sixty 
days,  from  the  date  on  which  the  last  of  the  material  shall  have  been  furnished,  or 
the  last  of  the  labor  is  performed ;  but  a  failure  or  omission  to  file  the  same  within 
the  periods  last  aforesaid  shall  not  defeat  the  lien,  except  against  purchasers  or  in- 
cumbrances in  good  faith  without  notice,  whose  rights  accrued  after  the  thirty  or 
ninety  days,  as  the  case  may  be,  and  before  any  claim  for  the  lien  was  filed ;  Pro- 
vided, That  when  a  lien  is  claimed  upon  a  railway,  the  subcontractor  shall  have 
sixty  days  from  the  last  day  of  the  month  in  which  said  labor  was  done  or  material 
furnished  within  which  to  file  his  claim  therefor;  And  Provided  further^  That  when 
any  such  material  is  furnished  or  work  done  in  any  unorganized  pounty  in  this 
state,  such  statement  of  the  demand  due,  verified  as  aforesaid,  may  be  filed  in  any 
county  in  this  state  into  or  through  which  any  such  railroad  or  eanal  may  run,  or  in 
the  organized  counties  lying  next  nearest  east  of  the  county  where  said  work  was  done 
or  material  furnished ;  Provided  further,  That  such  lien  shall  continue  for  the  period 
of  two  years,  and  that  any  person  holding  sucli  lieu  may  proceed  to  obtain  a 
judgment  for  the  amount  of  his  account  thereon  by  civil  action  ;  and  when  any  suit 
or  suits  shall  be  commenced  on  such  accounts  within  the  time  of  such  lien,  the  lien 
shall  continue  until  such  suit  or  suits  be  finally  determined  and  satisfied. 

Sec  2172.  ^*An  acttosecare  the  payment  of  mechanics' and  laborers' wages  on  all  public 
buildings  where  the  provisions  of  the  general  mechanic's  lien  laws  do  not  apply."  1889,  p.  376. 
In  force  Jaly  1. 

2172.  It  shall  be  the  duty  of  the  board  of'  public  lands  and  buildings,  boards 
of  county  commissioners,  the  contracting  board  of  officers  of  all  cities  and  villages, 
and  all  puBlic  boards  now  or  hereafter  empowered  by  law  to  enter  into  a  contract 
for  the  erecting  and  finishing,  or  the  repairing  of  any  public  building,  bridge  or 
other  public  structure  to  which  the  general  provisions  of  the  mechanic's  lien  laws  do 
hot  apply,  and  where  mechanics  and  laborers  have  no  lieu  to  secure  the  payment  of 
their  wages,  to  take  from  the  person  or  corporation  to  whom  the  contract  is  awarded 
a  bond  with  at  least  two  good  and  sufficient  sureties  conditioned  for  the  payment 
of  all  laborers  and  mechanics  for  labor  that  shall  be  performed  in  the  erecting, 
furnishing,  or  repairing  of  the  building  or  in  performing  the  contract;  said  bond 
shall  be  to  the  board  awarding  the  contract;  and  no  contract  shall  be  entered  into 
by  such  board  until  the  l>oiid  herein  provided  for  has  been  filed  with  and  approved 
by  said  board.  The  said  bond  shall  be  safely  kept  by  the  board  miaking  the  con- 
tract and  may  be  sued  on  by  any  person  entitled  to  the  benefit  of*  this  act*  The  ac- 
tion shall  be  in  the  name  of  the  party  claiming  the  benefit  of  this  act. 

Digitized  byCjOOQlC 


Cff.  30.  LiQUOBS.  471 


CHAPTER  30.— LIQUOBS. 

Sees.  2173  to  2202,  except  aec  2183.  "An  act  to  regulate  the  license  snd  sale  of  malt,  spiritn- 
ons,  and  Tinone  liquors, "  etc  1881,  p.  270.  In  force  June  1.  (Kepealing  G.  S.  1873,  ch.  63,  p.  861 ; 
Laws  1875,  pp.  20  and  24).     (Sees.  2193  to  2196  inserted  1889,  p.  380.) 

2173.  The  county  board  of  each  oounty  may  grant  license  for  the  sale  of 
malt,  spirituous,  and  vinous  liquors,  if  deemed  expedient,  upon  the  application  by 
petition  of  a  majority  of  the  resident  freeholders  of  the  town,  if  the  county  is  under 
township  organization,  and  if  not  under  township  organization,  then  a  majority  of 
the  resident  freeholders  of  the  precinct  where  the  sale  of  such  liquor  is  proposed  to 
take  place,  setting  forth  that  the  applicant  is  a  man  of  respectable  character  and 
standing  and  a  resident  of  this  state,  and  praying  that  license  may  be  issued  to  him; 
such  application  to  be  filed  in  the  office  of  the  county  clerk  and  upon  payment  into 
the  oounty  treasury  of  such  sum  as  tlie  board  may  require,  not  less  than  five  hunT 
dred  ($500)  dollars  for  each  license,  and  upon  the  compliance  with  the  provisions  of 
this  act;  Provided,  Such  board  shall  not  have  power  to  issue  any  license  for  the 
sale  of  any  liquors  in  any  city  or  incorporated  village  or  within  two  (2)  miles  of 
the  same;  ^Provided,  In  counties  having  one  hundred  and  fifty  thousand  (150,- 
000);  inhabitants  the  county  commissioners  may  also  issue  license  within  two  (2) 
miles  of  any  city  in  said  county. 

Former  act  required  but  thirty  petitioners.  Amended  and  all  after  *  added  1891,  p.  279. 
Held  constitutional.  11,  565  (10  N.  W.,  481);  18,  32:^  (25  N.  W.,  338).  Title  of  act  broad 
enough  to  meet  requirements  of  sec.  11,  art  3,  const  27, 791-2  U3  N.  W.,  1150).  Legislature  has 
power  to  regulate  and  fix  price  of  license.  7,  381.  Wholesalers  are  amenable  to  this  law  aS 
well  as  retailers.  17,311  (22  N.  W.,545).  License  money  must  be  paid  in  before  license  issuee. 
6,  15.  Thirty  signers  to  petition  is  a  necessary  prerequisite  to  obtaining  a  license.  20, 469  (30  N. 
W.,  531).  Commissioners  have  a  discretion  as  to  whether  they  will  issue  license  or  not,  and  their 
action  in  that  respect  cannot  be  controlled  by  mandamus.  12, 56  (10  N.  W.,  571 ).  Proper  author- 
ities of  incorporated  towns  and  cities  exercise  same  authority  as  county  commis^oners.  6,  318. 
License  fee  a  tax.  5,  516.  Exaction  of  license  fees  is  not  taxation.  11,  556  (10  liT.  W.,  481). 
See  20,  521  (30  N.  W.,  940). 

2174.  No  action  shall  be  taken  upon  said  application  until  at  least  two 
weeks'  notice  of  the  filing  of  the  same  has  been  given  by  publication  in  a  news- 
paper published  in  said  county,  having  the  largest  circulation  therein,  or  if  no  news- 
paper is  published  in  said  county,  by  posting  written  or  printed  notices  of  said 
application  in  five  of  the  most  public  places  in  the  town,  precinct,  villa^,  or  city 
in  which  the  business  is  to  be  conducted,  when,  if  there  be  no  objections  m  writing 
made  and  filed  to  the  issuance  of  said  license,  and  the  county  board  is  in  session, 
and  all  other  provisions  of  this  chapter  have  been  fully  complied  with,  it  may  be 
granted. 

Newspaper  need  not  have  largest  circulation  in  the  city;  in  absence  of  charge  of  bad  faith  on 
part  of  applicant,  bis  selection  of  a  paper  will  not  be  inquired  into.  29,  285  (45  N.  W.,  250).  No' 
action  can  be  taken  until  two  full  weeks'  notice  has  been  given.    21,  495  (32  N.  W.,  593). 

2175.  If  there  be  any  objection,  protest,  or  remonstrance  filed  in  the  office 
where  the  application  is  made  against  the  issuance  of  said  license,  the  county  board 
shall  appoint  a  day  for  hearing  of  said  case,  and  if  it  shall  be  satisfactorily  proven 
that  the  applicant  for  license  has  been  guilty  of  the  violation  of  any  of  the  provis- 
ions of  this  act  within  the  space  of  one  year,  or  if  any  former  license  shall  have' 
been  revoked  for  any  misdemeanor  against  the  laws  of  this  state,  then  the  board 
shall  refuse  to  issue  such  license. 

Eemonstrance  may  be  filed  any  time  before  the  issuance  of  the  license.  19, 169  (26  N.  W., 
707).     Mandamus  will  issue  to  compel  the  proper  hearing  of  remonstrance.     License  cannot  issue 
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until  it  is  properly  heard  and  passed  upon.  18,  431  (25  N.  W.,  610.)  Bemonstrators  shoald  be 
allowed  a  reasonable  time  to  prodaoe  testimony.  24,  264  (38  N.  W.,  762).  Remonstranoe  must 
be  heard  if  applicant  has  yiolated  the  law;  license  must  be  refused;  one  of  the  board  who  has  peti- 
tioned cannot  vote  on  the  granting  of  license.  26, 607  (41  N.  W.,  658).  Denial  in  a  remonstraaee, 
of  jurisdictional  matter,  throws  harden  of  proof  on  applicant;  hot  in  alleging  new  matter  harden 
is  upon  remonstrator.  29,  286  (45  N.  W.,  457).  Provisions  mandatory  and  license  issued  with- 
out compliance  therewith  will  be  revoked.  24,  612  (39  N.  W.,780).  Words  in  section  from  ''and  " 
to  ** state''  do  not  restrict  right  of  rejection  to  causes  stated  therein.  24,  612  (39  N.  W.,  780). 
See  13, 11  (12  N.  W.,  838). 

2176.  On  the  hearil^  of  any  case  arising  under  the  provisions  of  the  last  two 
sections^  any  party  interested  shall  have  process  to  compel  the  attendance  of  wit- 
nesses who  shall  have  the  same  compensation^  as  now  provided  by  law  in  the  dis- 
trict courts  to  be  paid  by  the  party  calling  said  witnesses.  The  testimony  on  said 
hearing  shall  be  reduced  to  writing  and  filed  in  the  office  of  application,  and  if  anj 
party  feels  himself  aggrieved  by  the  decision  in  said  case  he  may  appesJ.  therefrom 
to  the  district  court,  and  said  testimony  shall  be  transmitted  to  said  ai»triet  court  and 
such  appeal  shall  be  decided  by  the  judge  of  such  court  upon  said  evidence  alone. 

Definite  time  for  hearing  remonstrance  shall  be  set.  20,  471  (30  N.  W.,  531).  Findings  of 
cilj  e6dnciras  to  Jurisdiotiooal  facts,  presumed  to  be  supported  by  the  eyidence.  29,  287  (45  N. 
W^,f  457).  Appeal  not  a  proceeding  in  error  and  requires  no  bond.  Upon  notice  of  appeal  being 
given,  license  diould  not  be  issued,  and  if  it  has  been  issued, should  be  recalled.  24,  520  (39  N.  W., 
427).  WhUe  appeal  from  judgment  of  district  conrt  sustaining  action  of  citj  council  in  granting 
license,  is  pending  in  supreme  court,  latter  will  not  grant  mandamus  to  compel  revocation  of 
license.  27,  476  (43  N.  W.,  249).  Appeal  must  be  taken  as  soon  as  with  reasonable  diligence 
transcript  can  be  prepared  and  filed.    Sixty  days  was  held  too  late.     18, 10  (12  N.  W.,  838). 

2177.  The  license  shall  state  the  time  for  which  it  is  granted^  which  shall 
not  exceed  one  year,  the  place  where  the  liquor  is  to  be  sold,  and  shall  not  be 
transferable;  and  any  license  granted  under  this  chapter  may  be  revoked  by 
the  authority  issuing  the  same  whenever  the  person  licensed  shall,  upon  due  proof 
made,  be  convicted  of  a  violation  of  any  of  the  provisions  of  this  act  The  license 
shall  be  in  the  following  form,  as  near  as  practicable:  ^' State  of  Nebraska,  Counly 

of ,  ss.     To  all  who  shall  see  these  presents:  Know  ye,  that ^  having 

on  the day  of ,  A.  D.  18 — ,  filed  his  petition  and  bond  according  to  law 

and  paid  into  the  treasury  the  sum  imposed  on  him  as  a  vendor  of  malt,  spirituous, 

and  vinous  liquors,  therefore  the  said is  hereby  authorized  to  sell  malt, 

spirituous,  and  vinous  liquors  at  — ^—  for months  ending  the day 

of y  A.  D.  18 — .     In  testimony  whereof,  I,  ,  clerk  of ,  have 

affixed  the  seal  of  said  ,  this day  of ,  A.  D.  18 — .    (Seal.) 

-,  Clerk.^' 

liicense  is  not  asslgnahle.     11,  366  (9  N.  W.,  660). 

2178.  No  person  shall  be  licensed  to  sell  malt,  spirituous,  and  vinous  liquors, 
by  any  county' board,  o)*  the  authorities  of  any  city  or  village,  unless  he  shall  first 
give  bond  in  the  penal  sum  of  five  thousand  dollars  ($5,000),  payable  to  the  state 
of  Nebraska,*  with  at  least  two  good  and  sufficient  sureties,  freeholders  of  the  county 
in  which  the  license  is  to  be  granted,  to  be  approved  by  the  board  who  may  be  au- 
thorized to  issue  the  license,  conditioned  that  he  will  not  violate  any  of  the  provis- 
ions of  this  act,  and  that  he  will  pay  all  damages,  fines,  and  penalties  and  forfeit- 
ures which  may  be  adjudged  against  him  under  the  provisions  of  this  act.  The 
board  taking  such  bond  may  examine  any  person  offered  as  security  upon  any  such 
bond,  under  oath,  and  require  him  to  subscribe  and  swear  to  his  statement  in  r^ard 
to  his  pecuniary  ability  to  become  such  security.  Any  bond  taken  pursuant  to  this 
section  may  be  sued  upon  for  the  use  of  any  person,  or  his  legal  representatives, 
who  may  be  injured  by  reason  of  the  selling  or  giving  away  any  intoxicating  liquor 
by  the  person  so  licensed,  or  by  his  agent  or  servant. 

No  actioD  can  be  maintained  on  a  bond  which  does  not  provide  for  payment  of  all  damages 
adjndged  against  the  licensed  parties.     8, 107.     Bond  not  void  if  made  to  rnn  to^uty  instead  of  t9 

the  state.     19,324  (27  N.  W.,  231).  /   V^r^rsIi> 
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2179.  No  person  who  is  holden  as  the  priDcipal  or  surety  npon  any  bond 
given  under  the  provisions  of  the  preceding  section  shall  be  permitted  to  beoome  a 
surety  upon  any  other  bond  of  like  character. 

2180.  Every  person  licensed  as  herein  provided^  who  shall  give  or  sell  any 
malt,  spirituous,  and  vinous  liquors,  or  any  Jntoxicatin^  drinks,  to  any  nunor, 
apprentice,  or  servant  under  twenty-one  years  of  age,  shall  forfeit  and  pay  for 
each  offense  the  sum  of  twenty-five  dollars. 

Sm  12,  539  (11  N.  W.,  848). 

2181.  Any  minor,  apprentice,  or  servant  who  shall,  for  the  purpose  of  evad- 
ing the  provisions  of  the  preceding  section,  fitlsely  represent  his  agey  shall  be 
deemed  guilty  of  misdemeanor  and  fined  for  each  and  every  offense  not  exceed- 
11^  twenty  dollars,  or  imprisoned  in  the  county  jail  not  exceeding  thirty  days,  or 
both,  at  the  discretion  of  the  court. 

2182.  Every  person  so  licensed  who  shall  sell  any  intoxicating  liquors  to  any 
TnHian^  insane  person,  or  idiotf  or  habitual  drunkard  shall  forfeit  and  pay  for 
each  offense  the  sum  of  fifty  dollars. 

Sec.  2183.  "An  act  to  make  the  selling  or  giringaway  of  malt,  spiritnons,  or  vinons  liquors  or 
intoxicating  drinks  of  any  kind  whataoever  to  an  Indian,  not  a  citisen,  a  felony  and  providing  a  pen- 
taty  tbeiefor."    1891,  p.  267.    In  foree  April  a 

2183.  Any  person  who  shall  sell  or  give  away  under  any  pretext  whatsoever 
any  malt,  spirituous,  or  vinous  liquoIB,  or  any  intoxicating  drinks  of  any  kind 
whatsoever,  to  any  Indian,  not  a  citizen,  shall  be  deemed  guilty  of  a  felony,  and 
upon  conviction  thereof  shall  be  fined  not  exceeding  one  thousand  dollars  ($1,000) 
or  imprisoned  in  the  penitentiary  for  a  term  of  not  less  than  two  years  nor  more  than 
five  years. 

2184.  All  persons  who  shall  sell  or  give  away,  upon  any  pretext,  malt,  spirit- 
uous, or  vinous  liquors,  or  any  intoxicating  drinks,  without  having  first  complied 
with  the  provisions  of  this  act,  and  obtain^  a  license  as  herein  set  forth,  shall  for 
each  offense  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  fined  not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or  be 
imprisoned  not  to  exceed  one  month  in  the  county  jail,  and  shall  be  liable  in  all  re- 
spects to  the.  public  and  to  individuals,  the  same  as  he  would  have  been  had  he  given 
bonds  and  obtained  license  as  herein  provided ;  *Providedy  That  any  person  or  persons 
shall  be  allowed  to  sell  wine  made  frf)ra  grapes  grown  or  raised  by  said  person  or 
persons  on  land  belonging  to  or  occupied  by  said  person  or  persons  in  the  state  of, 
Nebraska,  the  same  to  be  sold  in  quantities  not  less  than  one  gallon,  without  pro- 
ouring  the  license  provided  for  in  this  chapter. 

All  after  *  added  1883,  p.  237.  ^  Efieb«et  i^-M^offenae ;  an  indictment  charging  all  the  acts,  with 
*  cantinuendo,  is  bad.  16, 491  and  608  (2p.N.  W.,,84^;  21  N.  W.,  468).  An  indictment  oharghig  that 
accosed  did  **8ell  and  give  away"  is  not  bad  either  for  duplicity  or  nncertainty,  asthe  words*' give 
*way''  are  mere  snrplnsage.  27,  604  (43  N.  W.,  398).  License  issned  to  A  and  by  him  assigned 
to  B  is  no  defense  to  indictment  against  B  for  selling  without  license.  11,  366  (9  N.  W.,  560). 
Where  oonviction  is  had  on  general  counts,  oonrt  cannot  make  total  fine  less  than  the  minumnm  on 
«ach  count.  28,  805  (44  N.  W.,  1137).  A  separate  judgment  must  be  pronounced  by  the  court 
upon  each  count.  25,  594  (41  N.  W.,399).  Wholesale  liquor  dealer  licensed  at  home  need  not 
take  out  new  license  in  other  parts  of  state.  27,  166  (42  N.  W.,  1054).  In  case  stated,  held  in- 
•cnrobent  to  prove  at  least  prima  fade  that  liquors  were  sold  without  license.  27,  169  (4'2  N.  W., 
1054).  See  11,  576  (10  N.  W.,  481).  Sale  of  beer  in  Illinois  to  a  citizen  of  Nebraska  for  shipment 
here  not  a  Tiolation  of  the  law  or  public  policy  of  this  state.     29, 720  (46  N.  W.,  286). 

2185.  The  magistrate,  before  whom  any  complaint  is  made  of  a  violation  of 
the  provisions  of  the  preceding  section,  shall  issue  a  warrant  for  the  arrest  of  the 
offender,  and  if  upon  an  examinatioil  the  magistrate  shall  have  reason  to  be- 
lieve the  party  guilty,  he  shall  recognize  him  to  appear  at  the  next  term  of  the  dis- 
trict oourt  as  in  cases  of  felony. 
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2186.  Bvery  person  so  licensed,  or  any  other  person^  who  shall  intentionally^ 
or  otherwise^  sell  or  give  away,  or  direct  or  permit  any  person  or  persons  in  his 
employ  to  sell  or  give  away,  any  malt,  spirituous,  or  vinous  liquors  which  shall  be 
adulterated  with  strychnine,  strontia,  sugar  of  lead,  or  any  other  substance,  shall 
forfeit  and  pay  the  sum  of  one  hundred  dollars  for  every  such  offense.  An  analysis 
made  by  a  practical  chemist  shall  be  deemed  competent  testimony  under  the  provis- 
ions of  this  section. 

2187.  Every  person  who  shall  sell  or  give  away  any  malt,  spirituous,  and  vin- 
ous liquors  on  the  day  of  any  general  or  special  electioily  or  at  any  time  during 
the  first  day  of  the  week,  commonly  called  Sunday,  shall  forfeit  and  pay  for  every 
such  offense,  the  sum  of  one  hundred  dollars. 

This  is  an  indictable  offenae.     16,  474  (19  N.  W.,  613). 

2188.  The  person  so  licensed  shall  pay  all  damages  that  the  community  pr 
individuals  may  sustain  in  consequence  of  such  traffic,  he  shall  support.all  paupers, 
widows,  and  orphans,  and  the  expenses  of  all  civil  and  criminal  prosecutions  grow* 
ing  out  of,  or  justly  attributed  to,  his  traffic  in  intoxicating  drinks;  said  damages 
and  expenses  to  be  recovered  in  any  court  of  competent  jurisdiction  by  any  civil 
action  on  the  bond  named  and  required  in  section  6  of  this  act,  a  copy  of  which^ 
properly  authenticated,  shall  be  taken  in  evidence  in  any  court  of  justice  in  this  state; 
and  it  shall  be  the  duty  of  the  proper  clerk  to  deliver,  on  demand,  such  copy  to  any 
person  who  may  claim  to  be  injured  by  such  traffic 

License  no  protection  against  liability  to  pay  damages.  9,  308  (2  N.  W.,  IllS),  Definitioa 
of  word  '*  individual,"  see  20, 563  (31 N.  W.,  76).  A  joint  action  may  be  maintained  against  several. 
23,  152  (36  N.  W.,  278).  An  action  can  be  maintained  for  loss  of  head  of  family  by  widov^  and 
children,  either  jointly  or  severally.  16,  150  (18  N.  W.,  27).  To  carry  costs  the  final  recovery 
mnst  be  $200  if  action  first  commenced  in  county  court.  16, 113  (19  N.  W.,  610).  Exemplary 
damages  not  allowed.     9,  315  (2  N.  W.,  715). 

2189.  It  shall  be  lawful  for  any  mailied  WOman,  or  any  other  person  at  her 
request,  to  institute  and  maintain,  in  her  own  name,  a  suit  on  any  such  bond  for 
all  damages  sustained  by  herself  and  children  on  account  of  such  traflSp,  and  the 
money  when  collected  shall  be  paid  over  for  the  use  of  herself  and  children. 

Ib  suit  by  married  woman  she  may  testify  as  to  amount  necessary  to  support  herself  and 
children.     17,  412  (22  N.  W.,  785).     See  28,  674  (37  N.  W.,  600). 

2190.  When  any  person  shall  become  a  county  or  city  charge  by  reason  of  in- 
temperance, a  suit  may  be  instituted  by  the  proper  authorities  OH  the  bond  of 
any  person  licensed  under  this  act  who  may  have  been  in  the  habit  of  selling  or 
giving  intoxicating  liquors  to  the  person  so  becoming  a  public  charge;  Provided, 
That  the  person  against  whom  a  judgment  may  be  rendered  under  the  provisions 
hereof  may  recover  by  a  similar  action  a  proportionate  part  of  said  judgment  from 
any  and  all  persons  engaged  in  said  traffic  who  have  sold  or  given  liquor  to  such 
person  becoming  a  public  charge,  or  to  any  person  committing  an  offense. 

This  does  not  preclude  a  pauper  from  bringing  an  action  for  loss  of  snpport.  18.  48  (24  N. 
W.,  429). 

2191.  On  the  trial  ot  any  suit  under  the  provisions  hereof,  the  cause  or  foun- 
dation of  which  shall  be  the  acts  done  or  injuries  inflicted  by  a  person  under  the 
influence  of  liquor,  it  shall  only  be  necessary  to  sustain  the  action  to  prove  that  the 
defendant  or  defendants  sold  or  gave  liquor  to  the  person  so  intoxicated,  or  under  the 
influence  of  liquor,  whose  acts  or  injuries  are  complained  of,  on  that  day  or  about 
that  time  when  said  acts  were  committed  or  said  injuries  received;  and  in  an  action 
for  damages  brought  by  a  married  woman,  or  other  person  whose  support  legally 
devolves  upon  a  person  disqualified  by  intemperance  from  earning  the  same,  it  shall 
only  be  necessary  to  prove  that  the  defendant  has  given  or  sold  intoxicating  drinks 
to  such  person  during  the  period  of  such  disqualification. 

This  section  does  not  violate  sec  6,  art.  I,  of  the  constitution.    1 1, 573  (10  N.  W.,  481).     All 

Digitized  byCjOOQlC 


Ch.  30.  KEEPING  UN1.A.WFUJU,  475 

who  sold  aboat  the  time  may  be  saed  in  one  action.  15, 150  (18  N.  W.,  27).  And  have  no  more 
challenges  than  one  defendant.  18,  49  (24  N.  W.,429j.  Sale  of  liqaors  may  be  proved  by  cir- 
cnmstantial  evidence.  18,  432  (14  N.  W.,  160).  Under  facts,  evidence  of  physicians  as  to  prob* 
able  effect  of  oontiniied  drinking  in  causing  saicide  admissible.  Bnt  not  evidence  that  on  day  of 
snicide  deceased  was  charged  with  embezzlement  27,  792  (43  N.  W.,  1150).  Carlisle  Tables 
printed  in  a  law  book  in  common  use  admissible  withoat  further  authentication.  27, 124  (42  N. 
W.,907). 

2192.  All  suits  for  damages  and.  expenses  arising  under  this  act  may  be  com- 
menced and  prosecuted  before  a  justice  of  the  peace,  where  the  damages  claimed  do 
not  exceed  the  jurisdiction  of  said  justice,  although  the  penalty  in  the  bond  may 
exceed  that  amount,  and  the  judgment  shall  be  for  the  damages  proved. 

Sec.  2193  to  2196.  "An  act  amendatory  of  and  supplemental  of  chapter  fifty  (50)  of  Compiled 
Statutes  of  1885,  entitled  *  Liquors.' "    (Inserted  in  original  act  1869,  p.  380.) 

2193.  Hereafter  it  shall  be  unlawful  for  any  person  to  keep  for  the  purpose 
of  sale  without  license  any  malt,  spirituous,  or  vinous  liquors  in  die  state  of  Ne- 
braska, and  any  person  or  persons  who  shall  be  found  in  possession  of  any  intoxicating 
liquors  in  this  state,  with  the  intention  of  disposing  of  the  same  without  license  in 
violation  of  this  chapter,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  shall  be  fined  or  imprisoned  as  provided  in  section  eleven  of  this  chap- 
ter; Provided^  That  this  shall  not  apply  to  physicians  or  druggists  holding  permits 
for  the  sale  of  liquors  for  medicinal,  mechanical,  chemical,  or  sacramental  purposes, 
or  persons  having  liquors  for  home  consumption.  If  any  credible,  resident  free- 
holder of  any  ooonty  in  this  state  shall,  before  any  police  judge,  county  judge,  or 
jnstioe  of  the  peace,  make  complaint  and  information  in  writing  and  on  oath  that 
be  has  reason  to  believe  and  does  believe  that  any  intoxicating  liquor,  describing  it 
as  particularly  as  may  be  in  said  complaint,  is  in  said  county,  in  any  pUoe  described 
as  nearly  as  may  be  in  said  complaint,  owned  or  kept  by  auy  person  named  or 
described  in  said  information  as  particularly  as  may  be,  and  is  intended  to  be,  or 
is  being,  by  the  person  named  or  described  in  said  complaint,  sold  without  license 
in  violation  of  this  chapter,  said  magistrate  shall,  upon  filing  said  complaint  and 
believing  there  is  probable  cause  therefor,  issue  his  warrant  for  the  search  of  the 
premises  described  in  said  complaint,  and  the  arrest  ot  the  person  therein  named  or 
described  as  the  case  may  be,  naming  and  describing  the  liquors,  person,  and  prem- 
ises as  in  the  complaint,  which  warrant  shall  be  directed  to  the  sheriff,  city  or  vil- 
lage marshal  or  constable,  as  the  complainant  may  request,  and  said  warrant  shall 
further  command  the  officer  that  if  after  a  thorough  and  diligent  search  of  said 
premises,  he  shall  seize  the  said  liquor  with  the  vessels  containing  it  and  to  keep 
the  same  securely  until  final  action  be  had  thereon;  and  immediately  arrest  the 
person  named  or  described  in  said  warrant,  or  the  person  in  charge  of  the  said 
liquors  and  bring  him  before  said  magistrate  for  examination,  and  the  possession  of 
any  of  said  liquors  shall  be  presumptive  evidence  of  a  violation  of  this  chapter  and 
subject  the  person  to  the  fine  prescribed  in  section  eleven,  unless  aft;er  examination 
he  shall  satisfactorily  account  for  and  explain  the  possession  thereof,  and  that  it 
was  not  kept  for  an  unlawful  purpose.  Where  any  liquors  shall  have  been  seized 
by  virtue  of  any  such  warrant  the  same  shall  not  be  discharged  or  returned  to  any 
prson  claiming  the  same,  by  reason  of  any  alleged  insufficiency  of  the  description- 
m  the  complaint  or  warrant  of  the  liquor  or  places,  but  the  claimant  shall  be  en- 
titled to  an  early  and  speedy  hearing  on  the  merits  of  the  cause;  Providedy  That  in 
case  the  place  described  in  said  complaint  and  to  be  searched  is  the  residence  of  the 
person  named  or  described  in  said  complaint,  or  any  other  person,  then  and  in  that 
case  the  warrant  shall  not  issue  unless  the  complaint  shall  state  that  within  thirty 
days,  immediately  preceding  the  filing  thereof,  that  liquor,  describing  it,  has  been 
sold  therein  in  violation  of  this  chapter. 

Persons  evading  law  panished.     9,  191  (2  N.  W.,  214). 
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2194.  If  upon  said  examination  the  magistrate  hearing  the  same  shall  be  satis- 
fied that  the  person  named  or  described  in  the  oomplaint,  or  found  in  possession  of 
daid  liquors  and  premises  described  therein,  had  been  selling  liquors  witnout  license, 
in  violation  of  this  chapter^  or  had  said  liquors  so  seized  in  nis  or  her  possession 
with  intent  to  dispose  or  the  same  in  violation  of  this  chapter,  said  magistrate  shall 
hold  said  person  so  arrested  for  trial  at  the  next  term  of  the  district  court  and 
shall  order  the  liquors  so  seized  destroyed  by  the  officer  having  them  in  charge; 
Provided^  The  defendant  may  appeal  from  said  order  to  the  district  court,  in  which 
case  the  liquors  shall  abide  the  result  of  the  trial  of  the  defendant  in  the  district 
court,  and  if  there  convicted  he  shall  be  fined  or  imprisoned  as  in  this  chapter  pro- 
vided, in  the  discretion  of  the  court,  and  the  court  shall  further  order  saia  liquors 
destroyed  as  if  the  appeal  herein  provided  for  had  not  been  taken. 

2195.  In  case  the  defendant  is  acquitted  he  shall  be  discharged  and  the  liquors 
returned,  but  if  found  guilty,  in  addition  to  the  payment  of  a  fine  he  shall  pay  all 
costs  of  prosecution,  including  a  reasonable  attorney  fee  to. the  prosecuting  attorney 
(in  case  the  county  attorney  does  not  prosecute^,  to  be  determined  by  the  court,  in 
nooaSe  less  than  twenty-five  dollars,  which  shall  be  taxed  in  the  costs  and  recovered 
as  other  costs.  If  the  defendant  be  discharged  the  costs  shall  be  paid  by  the  com- 
pfaining  witness  unless  the  court  shall  sustam  the  finding  that  there  was  probable 
cause  for  the  complaint  If  no  one  is  found  in  the  possession  of  said  premises  where 
said  liquors  may  be  found,  the  officer  taking  the  same  shall  post  in  a  conspicuous 
place  on  said  building  or  premises  a  copy  of  his  warrant,  and  take  possession  of 
said  liquors  and  the  vessels  containing  the  same,  and  hold  them  subject  to  the  order 
of  the  magistrate  and  make  return  of  his  doings  to  the  magistrate  issuing  the  war- 
rant. Whereupon  it  shall  be  the  duty  of  the  magistrate  to  fix  a  time  tor  the  hear- 
ing of  the  question  of  the  purposes  for  which  said  liquors  were  kept,  and  issue  a 
notice  thereof  to  the  officer,  who  shall  post  a  copy  thereof  on  the  building  or  prem- 
jses  where  the  liquors  were  found;  Provided^  That  the  day  so  fixed  shall  not  be  less 
than  five  nor  more  than  ten  days  from  the  date  of  the  issuance  of  said  notice.  If 
at  the  time  fixed  for  said  hearing  no  person  appears,  or  if  any  person  does  appear, 
after  a  hearing,  the  magistrate  shall  be  satisfied  that  said  liquorS  were  being  kept, 
or  sold,  or  with  the  intention  and  for  the  purpose  of  being  sold,  in  violation  of  this 
chapter,  the  magistrate  shall  order  the  same  destroyed,  and  in  case  there  is  no  ap- 
pearance by  any  one  claiming  to  be  the  owner  of  said  liquors,  the  costs  shall  be  paid 
by  the  county  in  which  the  complaint  is  brought  for  cases  where  the  defendant  is 
acquitted,  and  if  any  one  appears  and  resists  the  complaint  he  shall  be  adjudged  to 
pay  the  costs  if  the  liquor  be  ordered  destroyed ;  Provided^  The  possession  of  said 
liquors  are  not  found  to  be  for  an  unlawful  purpose,  the  magistrate  shall  order  them 
returned  to  the  place  where  seized.  '^ 

2196.  [Fines— Payments--Gom]plaining  witness.]— All  fines  and  penal- 
ties recovered  under  the  provisions  of  this  act  sliall,  when  collected,  be  paid  into  the 
proper  treasury  for  the  use  of  the  school  fund,  and  the  corporate  authorities  by 
whom  such  license  was  issued  shall  pay  to  the  complaining  witness  in  such  action, 
out  of  the  general  fund  of  the  county  or  city,  an  amount  equal  to  one-fourth  of  the 
sum  actually  collected  and  paid  over  to  the  school  fund  as  aforesaid. 

See  28,  258  (44  N.  W.,  186). 

2197.  The  county  board,  under  the  restrictions  contained  in  section  one  (1) 
[2173]  of  this  act,  may  grant  permits  to  dmggists  to  sell  liquors  for  medicinal, 
mechanical,  and  chemical  purposes  upon  a  compliance  with  all  the  provisions  herein- 
before contained,  and  subject  to  all  the  requirements  and  penalties  contained  in  this 
act,  except  that  no  license  fee  shall  be  required  except  the  cost  of  issuing  said  permit. 
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2198.  The  corporate  authorities  of  all  cities  and  villages  shall  have  power  to 
license,  regulate,  and  prohibit  the  selling  or  giving  away  of  any  intoxicating,  malt, 
spirituous,  and  vinous,  mixed,  or  fermented  liquors  within  the  limits  of  such  city  or 
village,  the  license  not  to  extend  beyond  the  municipal  year  in  which  it  shall  be 
granted,  and  to  determine  the  amount  to  be  paid  for  such  license,  not  less  than  five 
hundred  dollars  (f 500)  in  villages  and  cities  having  not  more  than  ten  thousand 
(10,000)  population,  nor  less  than  one  thousand  ($1,000)  dollars  in  metropolitan 
cities  and  cities  of  the  first  class,  and  cities  having  over  ten  thousand  (10,000)  pop- 
ulation ;  ^Provided,  however^  That  in  cities  of  the  metropolitan  class  the  power  to 
license  the  selling  or  giving  away  of  any  intoxicating,  malt,  spirituous,  vinous, 
ralxed,  or  fermented  liquors  shall  be  vested  exclusively  in  the  board  of  fire  and  po- 
lice commissioners  of  such  city,  and  as  compen^tion  for  such  services  they  shall 
each  receive  the  sum  of  four  hundred  dollars  ($400)  annually,  payable  out  of  the 
police  fund  of  their  respective  cities;  Provided  fwiJier^  That  in  cities  of  the  first 
class  having  more  than  twenty-five  thousand  (25,000)  and  less  than  eighty  thousand 
(80,000)  inhabitants  the  power  to  license  the  selling  or  giving  away  of  any  intoxi- 
cating malt,  spirituous,  vinous,  mixed,  or  fermented  liquors  shall  be  vested  exclusively 
in  the  excise  board  of  such  cities;  Provided  further  y  That  the  city  council  in  cities^ 
except  in  cities  of  the  metropolitan  class,  and  in  such  cities  the  board  of  fire  and 
police  commissioners,  and  except  in  cities  of  the  first  class  having  more  than  twenty- 
five  thousand  (25,000)  and  less  than  eighty  thousand  (80,000)  inhabitants  and  in 
said  cities  the  excise  board*  or  the  board  oi  trustees  in  villages  may  grant  permits 
to  druggists  for  the  sale  of  liquors  for  medicinal,  mechanical,  and  clicmical  purpose 
only,  subject  to  forfeiture,  and  under  such  restrictions  and  regulations  as  may  be 
provided  by  ordinance  and  subject  to  the  provisions  of  section  26  of  this  act  ['2199]; 
Provided  further,  That  in  granting  licenses  or  permits  such  corporate  authorities  in 
cities  and  villages  and  the  board  of  fire  and  police  commissionei's  in  cities  of  the 
metropolitan  class  shall  comply  with  and  be  governed  by  all  the  provisions  of  this  act 
io  regard  to  granting  of  licenses  and  all  the  provisions  and  penalties  contained  in  this 
act  shall  be  applicable  to  sqoh  licenses  and  permits,  and  the  |)ersc)iiH  to  whom  they 
are  granted  ;  Provided  furtlier,  that  in  granting  any  license  the  petition  therefor 
shall  be  suiBcient  if  signed  by  thirty  (30)  of  the  resident  freeholders,  or  if  there 
are  less  than  sixty  (60),  a  majority  of  the  freeholders  of  the  ward  or  village  where 
the  sale  of  such  liquors  is  to  take  place. 

Amended  and  from  *  to  *  added  1889,  p.  355.  A  name  signed  by  another  without  consent 
does  not  connt.  28,  418  (44  N.  W.,  479).  There  mast  be  an  ordinance  anthorizinK  the  issnanoe 
of  a  license  in  cities  before  any  steps  can  be  taken  to  procure  one.     11,  5*23  (ION.  W.,  410). 

2199.  Auy  druggist  to  whom  a  permit  may  be  granted^  as  contemplated  io 
sections  24  and  25  of  tins  act,  shall  keep  in  a  book,  provided  by  him  for  that  pur- 
pose, a  teglBteir  of  all  liquors  sold  or  given  away  by  bim,  which  register  shall 
show  the  dates,  kind,  quantity,  for  what  nurpose  and  to  whom  such  liquor  was  sold 
or  given  away,  which  book  shall  be  at  all  times  open  to  the  inspection  of  the  pub- 
lic; all  druggists  to  whom  such  permit  may  be  granted  shall^  on  the  first  Monday 
of  January  and  July  of  each  year,  file  in  the  office  of  the  clerk  of  the  authorities 
granting  such  permits,  a  report  of  all  entries  made  in  said  roister  as  contemplated 
in  this  section  since  his  last  report,  which  report  shall  be  subscribed  and  sworn  to  as 
correct  by  said  dru^ist,  and  that  he  has  not  sold  or  given  away,  either  by  himself, 
clerk,  or  agent,  any  liquors  other  than  as  stated  in  said  report.  Any  druggist  failing 
to  comply  with  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  for  each  and  every  offense,  shall  be  fined  in 
any  sum  not  less  than  twenty  dollars  ($20)  nor  more  than  one  hundred  dollars 
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($100)9  And  ^  imprisoned  in  the  oountj  jail  not  less  than  ten  days  nor  more  than 
thirty  days,  in  the  discretion  of  the  court. 

A  druggist  can  only  sell  with  permit  and  then  according  to  law.     IT,  411  (22  N.  W.,  785). 

2200.  If  any  one  purchasing  intoxicating  liquors  of  a  person  authorized  to  sell 
shall  make  to  such  person  any  fi^Lse  statement  regarding  the  use  to  which  such 
liquor  is  intended  by  the  purchaser  to  be  applied^  such  person  so  obtaining  such 
liquor  shall  be  deemed  guilty  of  a  misdemeanor^  and  shall^  upon  conviction  thereof, 
forfeit  and  pay  a  fine  of  ten  dollars,  together  with  costs  of  prosecution,  or  shall  stand 
committed  until  the  same  is  paid.  For  the  second  offense  he  shall  pay  a  fine  of 
twenty  dollars  and  costs  of  prosecution,  and  be  imprisoned  in  the  county  {ail  not  less 
than  ten  days  nor  more  than  thirty  days. 

2201.  If  any  person  shall  be  found  in  a  state  of  intoxication  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  any  peace  officer  may,  without  warrant,  and 
it  is  hereby  made  his  duty  to  take  such  person  into  custody,  and  to  detain  him  in 
some  suitable  place  till  an  information  can  be  made  before  a  magistrate  and  a  war- 
rant issued  in  due  form,  upon  which  he  may  be  arrested  and  tried,  and  if  found 
guilty,  he  shall  pay  a  fine  of  ten  dollars  and  the  costs  of  prosecution,  or  shall  be 
imprisoned  in  the  county  jail  not  more  than  thirty  days.  But  the  magistrate  before 
whom  such  person  is  tried  and  convicted  may  remit  any  portion  of  such  penalty 
and  order  the  prisoner  to  be  discharged  upon  his  giving  information  under  oath, 
stating  when,  where,  and  of  whom  he  purchased  or  received  the  liquor  which  pro- 
duced the  intoxication,  and  the  name  and  character  of  the  liquor  obtained.  In  cases 
arising  under  this  section  appeals  may  be  allowed  as  in  cases  of  ordinary  misde- 
meanor within  the  jurisdiction  of  the  justices  of  the  peace. 

This  section  constitutional.     26,  760  (42  N.  W.,  762).    See  18, 12  (12  K.  W.,  838). 

2202.  It  shall  be  the  duty  of  all  vendors  of  malt,  spirituous,  or  vinous  liquors, 
under  the  provisions  of  this  act,  to  keep  the  windows  and  doors  of  their  respect- 
ive places  of  business  unobstructed  by  screens,  blinds,  paint,  or  other  articles,  and 
any  person  offending  against  the  provisions  of  this  section  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any  sum  not  less  than 
$25,  or  be  imprisoned  in  the  county  jail  not  less  than  ten  days,  or  both,  at  the  dis- 
cretion of  the  court,  and  shall  have  his  license  revoked  by  the  same  authority  grants 
ing  the  same. 

Sees.  2203  and  2204.  "An  act  to  prevent  treating  in  saloons  and  other  pnbUc  places."  1881, 
p.  381.    In  force  June  1. 

2203.  All  persons  are  prohibited  from  treating  or  giving  away  any  liquor, 
beer,  wine,  or  intoxicatinc:  beverage  whatever,  purchased  and  to  be  drank  in  any 
saloon  or  other  public  place  where  such  liquors  or  beverages  are  kept  for  sale. 

2204.  Any  person  treating  or  offering  to  treat  any  other  person,  or  accept- 
ing, or  offering  to  accept  any  treat  or  gift  of  any  intoxicating  drink  whatever  in 
any  saloon  or  public  place  where  such  liquors  are  kept  for  sale,  shall  be  deemed 
guilty  of  a  misaemeanor  and  shall,  upon  conviction  thereof,  be  subject  to  a  fine  of 
ten  dollars,  or  imprisonment  in  the  common  jail  of  the  county  for  ten  days,  or 
both,  at  the  discretion  of  the  court ;  and  in  audition  thereto  shall  pay  into  said 
court  the  sum  of  fifteen  dollars,  to  be  paid  to  the  attorney  prosecuting  the  case 
if  there  be  one;  and  if  no  attorney  prosecutes,  then  to  be  paid  in  the  school  fund  of 
the  county  in  addition  to  the  fine. 

Sec  2206  to  2207.  *'An  act  for  the  prevention  of  certain  immoral  practices."  1877,  p.  6.  In 
force  Jane  1. 

2205.  [Sale  near  camp  meetings.] — That  no  person  shall  sell,  or  expose 
for  sale,  give,  barter,  or  otherwise  dispose  of,  in  any  way  or  at  any  place,  any  spirit- 
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uoas  or  other  liquors^  or  any  article  of  traffic  whatever,  at  or  within  the  distance  of 
three  miles  from  the  place  where  any  religious  society  or  assemblage  of  people  are 
<x)llected  or  collecting  together  for  religious  worship  in  any  field  or  woodlaod ;  Pro- 
mdedf  That  nothing  m  this  act  shall  affect  tavern  keepers  from  exercisiDg  their  call- 
ing, nor  distillers,  manufacturers,  or  others  in  prosecuting  their  regular  trades,  at 
their  places  of  business ;  or  any  persons  disposing  of  any  ordinary  articles  of  proviso- 
ions,  excepting  spirituous  liquors,  at  their  residences;  nor  any  persoti3  having  written 
permit  from  the  trustees  or  managers  of  any  such  religious  society  or  aBsemblage,  to 
sell  provisions  for  the  supply  of  persons  attending  such  religious  worship,  their 
horses  or  cattle,  such  persons  acting  in  conformity  to  the  regulations  of  said  reli^ 
ions  assembly  and  to  the  laws  of  the  state. 

Does  not  refer  to  camp  xneetiDgB  located  within  the  limits  of  a  city  or  village,  13, 190  (13 
N.  »»•,  172.} 

2206.  That  any  person  found  guilty  of  committing  a  breach  of  the  provisions 
of  this  act  shall  forfeit  and  pay,  for  every  such  offense,  a  flue  of  not  less  than 
twenty  nor  more  than  one  hundred  dollars,  into  the  county  treasury  of  the  cotinty 
within  which  such  offense  is  committed,  for  the  use  of  the  common  schools  in  saicl 
county,  and  any  county  judge,  sheriff,  coroner,  or  justice  of  the  peace  shall,  upon 
view  or  information  and  with  or  without  warrant,  apprehend  any  person  or  persona 
so  offending,  and  seize  all  such  liquors  or  other  articles  of  traffic,  and  the  utensils 
or  furniture  containing  them,  and  convey  them  before  a  justice  of  the  peace  or  the 
county  judge  within  the  county  in  which  such  crime  or  offense  may  be  committed^ 
and  the  said  counts  judge  or  justice  of  the  peace  upon  complaint,  under  oath  or  affir- 
mation of  said  officer  apprehending  such  offender  or  any  person  giving  informa- 
tion, shall  issue  his  warrant  of  arrest,  which  shall  be  formally  served  by  the 
proper  officer,  and  proceed  to  inquire  into  the  truth  of  said  accusation,  and,  if  found 
true,  shall  proceed  to  bind  said  offender  or  offenders  in  an  amount  not  exceeding 
five  hundred  dollars,  as  he  shall  deem  proper,  to  answer  at  the  next  regular  term  of  the 
district  court  in  and  for  the  county  in  which  such  offense  shall  have  been  Gommitted, 
to  be  proceeded  with  by  indictment,  the  fine  and  costs  to  be  allotted  as  in  other 
criminal  cases;  Pravidedy  however ,  That  if  such  offender  or  offenders  shall  plead 
guilty,  said  judge  or  justice  shall  affix  the  penalty  and  proceed  to  judgment,  and 
in  such  case  he  shall  immediately  issue  execution  against  the  property  and  body  of 
the  defendant  or  defendants  for  the  fine  and  costs  unless  paid  or  secured ;  and  said 
defendant  or  defendants  shall  not  be  discharged  until  said  judgment  shall  be  fully 
paid  or  secured  to  be  paid. 

2207.  That  in  any  prosecution  against  any  person  or  persons  for  a  violation  of 
the  provisions  of  this  act,  if  the  defendant  or  defendants  shall  be  aCQuittedi  he 
or  tney  shall  recover  of  the  person  or  persons  filing  the  complaint  donble  the 
amount  of  his  or  their  coflts  which  said  county  judge  or  justice  shall  awardi 
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CHAPTER  31.— MILITIA. 

Sees.  2208  to  2265.  ''An  act  to  amend  an  act  entitled  *An  act  to  establish  a  military  code  for 
the  state  of  Nebraska/  approved  ("ebmary  28,  A.  D.  1881,  and  to  repeal  chapter  64,  Laws  1881,  a» 
now  existing.''     1887,  p.  480.    In  force  July  1. 

2208.  Iivery  able-bodied  male  citizon  of  this  state  between  the  ages  of  eigh- 
teen and  forty-five  years,  not  expressly  exempted  by  law,  shall  be  subject  tO  mili- 
tary duty  and  be  designated  as  the  militia. 

2209.  When  it  is  necessary  to  execute  the  law,  suppress  insurrection,  or  repel 
invasion,  or  when  a  requisition  is  made  by  the  president  of  the  United  States  for 
troops,  the  governor,  as  commander*in  chief,  shall,  by  his  proclamation,  require  the 
enrollment  of  the  militia  of  the  state,  or  such  portion  thereof  as  may  be  necessary, 
in  a  manuer  herein  provided. 

2210.  The  active  militia  shall  be  designated  as  the  ^'  Nebraska  National  Guard  " ; 
shall  be  recruited  by  volunteer  enlistment ;  shall  consist  of  not  more  than  two  thou- 
sand men,  and  shall  be  assigned  to  raiments  and  brigades  by  the  commander-in- 
chief.  All  enlistments  therein  shall  be  for  three  years,  and  made  by  signing  en- 
listment papers  in  duplicate  according  to  a  form  prescribed  by  the  adjutant  general, 
and  taking  the  following  oath  or  affirmation,  which  may  be  administered  by  the 
enlisting  officer  or  any  commissioned  officer  of  the  rank  of  captain,  to-wit:  "You 
do  solemnly  swear  (or  affirm)  that  you  will  bear  true  allegiance  to  the  United  States 
and  the  state  of  Nebraska,  and  that  you  will  support  the  constitution  thereof,  and 
that  you  will  serve  the  state  of  Nebraska  faithfully  in  its  military  service  for  the 
term  of  three  years  unless  sooner  discharged,  or  you  cease  to  become  a  citizen  thereof^ 
and  that  you  will  obey  the  orders  of  the  commander-in-chief  and  such  officers  as 
may  be  placed  over  you,  and  the  laws  governing  the  military  forces  of  the  state  of 
Nebraska — So  help  me  God.'* 

221  J.  The  organization  of  the  Nebraska  National  Guard  shall  conform  to 
the  provisions  of  the  laws  of  the  United  States,  and  the  system  of  discipline  and 
of  exercise  shall  conform  as  nearly  as  may  be  to  those  of  the  army^of  the  United 
States. 

2212.  The  staff  of  the  commander-in-chief  shall  consist  of  an  adjutant  gen- 
eral with  the  rank  of  brigadier  general,  who  shall  be  ex-officio  chief  of  the  staff; 
a  quartermaster  and  commissary  general  and  a  surgeon  general,  each  with  the  rank 
of  colonel;  an  inspector  general  with  the  rank  of  lieutenant  colonel;  a  judge  advo- 
oite  general  with  the  rank  of  major,  and  as  many  aides-de-camp  as  he  may  think 
proper,  each  with  the  rank  of  colonel,  who  shall  serve  without  pay  or  emoluments 
in  time  of  peace.  The  adjutant  general  shall  issue  and  transmit  all  orders  of 
the  commander-in-chief  with  reference  to  the  militia  or  military  organizations  of 
the  state,  and  shall  keep  a  record  of  all  officers  commissioned  by  the  governor,  and 
of  all  general  and  special  orders  and  regulations,  and  of  all  such  matters  as  pertain 
to  the  organization  of  the  state  militia  and  Nebraska  National  Guard,  and  perform 
the  duties  of  adjutant,  quartermaster,  and  commissary  general,  except  in  time  of 
war  or  insurrection,  in  which  case  the  duties  of  the  commissary  and  quartermaster 
general  shall  be  performed  by  that  officer.  He  shall  have  charge  of,  and  shall  re- 
ceive and  issue  all  ordnance  and  ordnance  stores,  camp  and  garrison  equipage,  and 
other  public  property  pertaining  to  the  militia  or  national  guard  of  the  state,  on 
the  order  of  the  commander-in-chief.     The  adjutant  general  shall  receive  for  his 
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services  tbe  sum  of  one  thousand  doUars  ($1^000)  per  annum.  He  shall  have 
charge  of  and  carefully  preserve  the  colors,  flags,  guidons^  and  military  trophies  of 
war  belonging  to  the  state^  and  shall  noAallow  the  same  to  be  loaned  out  or  re- 
moved from  their  proper  place  of  deposit.  He  shall  furnish,  at  the  expense  of  the 
state,  all  proper  blank  books,  blanks  and  forms,  and  such  military  instruction  books 
as  shall  be  approved  by  the  commander-in-chief.  He  shall  also^  on  or  before  the 
first  day  of  December  next  preceding-  the  regular  session  of  the  geneml  assembly, 
make  out  a  full  and  detailed  account  of  all  the  transactions  of  his  office,  with  the 
expenses  of  the  same  for  the  pi*eceding  two  years,  and  such  other  matters  as  shall 
be  required  by  the  governor;  and  shall  also  report  at  such  other  times  as  the  gov- 
ernor may  require.  He  shall  make  such  reports,  returns,  etc.,  to  the  war  depart- 
ment or  the  president  of  the  United  States  as  may  be  required  by  law  or  r^ulation?. 
He  shall  reside  at  the  state  capital,  and  shall  hold  his  office  during  the  pleasure  of 
tbe  governor.  The  quartermaster  and  conuniflsary  general  shall  take  care  of 
all  public  property  belonging  to  his  department,  and  when  required  by  the  com- 
'  mander-in-chief,  shall  procure  transportation,  supplies,  subsistence,  etc.,  for  the 
troQps.  He  shall  make  such  reports  and  returns  to  the  war  department  and  the 
president  of  the  United  States  as  may  be  required  by  law  or  regulations,  and  s{;iall 
annually  report  to  the  commander-in-chief,  on  or  before  the  first  day  of  December 
of  each  year,  a  complete  inventory  of  such  property  and  the  place  in  which  it  is 
deposited,  with  a  detailed  account  of  all  articles  consumed  or  issued  and  money 
expended  in  his  department  not  previously  reported.  The  quartermaster  and  com- 
missary general  shall  execute  all  orders  given  him  by  the  cOmmander-in-chief,  and 
shall  execute  a  bond  with  sureties  to  the  state,  to  be  approved  by  the  state  treas-* 
nrer,  in  the  sum  of  fifteen  thousand  dollars  ($15,000),  conditioned  for  the  faithful 
performance  of  the  duties  of  his  office.  The  surgeon  general  shall  examine  and 
determine  the  candidates  for  regimental  surgeons  and  hospital  stewards,  and  shall, 
under  the  directions  of  the  commander-in-chief,  have  general  supervision  and  con^ 
trol  of  all  matters  pertaining  to  the  medical  department  of  the  Nebraska  National 
Guard.  He  shall  prescribe  the  physical  and  mental  disabilities  exempting  from 
military  duty.  He  shall  be  the  chief  purchasing  and  disbursing  officer  of  his  de- 
partment. He  fills  all  requisitions,  ashe^hall  approve,  made  upon  him  tbr^medi- 
ioal  and  hospital  supplies  for  use  of  sick  or  wounded  while  on  actual  duty,  when 
such  requisitions  are  made  by  the  surgeons  or  assistant  surgeons  of  regiments  or 
detachments.  He  shall  make  such  inspection  in  regard  to  the  sanitary  condition  of 
(Encampments  and  care  of  sick  in  hospitals  as  he  may  deem  necessary,  and  report  in 
writing,  on  or  before  the  first  day  of  December  of  each  year,  to  the  commander-in- 
chief  through*  the  adjutant  general.  He  shall  keep  a  roster  of  all  medical  officers 
of  the  Nebraska  National  Guard  and  shall  be  informed  by  the  adjutant  general  of 
all  changes  by  commission,  discharge,  death,  or  leave  of  absence.  The  inspector 
general  superintends  all  inspections  of  the  national  guard  and  militia  made  in 
compliance  with  the  law,  regulations,  or  the  special  orders  of  the  commander-in^ 
chief.  He  shall  report  in  writing  to  the  commander-in-chief  through  the  adjutant 
general  on  or  before  the  first  day  of  December  in  each  year,  stating  what  has  been 
done  during  the  year  by  himself  and  assistants,  calling  attention  to  what  is  de- 
fective and  suggesting  remedies  for  existing  errors.  The  judge  adyocate  gen- 
eral is  the  legal  adviser  of  the  military  department  of  the  state  of  Nebraska  in 
such  matters  pertaining  to  the  government  of  the  national  guard  and  militia  as  may 
be  referred  to  him  by  the  commander-in-chief.  He  reviews  all  proceedings  of  court 
martial  which  require  the  action  of  the  commander-in-chief,  reporting  thei*eon  in 
writing.    He  brings  such  suits  as  may  be  required  by  law.    He  shall,  on  or  before 
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the  first  day  of  December  in  each  year,  make  his  annnal  report  to  the  commander- 
in-chief  through  the  adjutant  general.  He  may  be  detailed  by  the  commander-in- 
chief  to  attend  any  encampment,  and  in  %ach  case  has,  during  the  encampment, 
within  the  encampment  and  for  a  distance  of  one  mile  from  the  guard-line,  the 
jurisdiction  of  a  municipal  court  over  all  offenses  committed  in  said  time. 

2213.  The  raiments,  battalions,  and  companies  shall  constitute  one  brigade 
under  the  command  of  a  brigadier  general,  appointed  by  the  commander-in-chief; 
on  the  recommendation  of  the  brigadier  general,  the  governor  may  appoint  and 
commission  the  bHgade  staff  as  follows:  One  assistant  adjutant  general  and  one 
surgeon,  each  with  rank  of  major ;  one  quartermaster  and  one  commissary  of  sub- 
sistence, each  with  the  rank  of  captain ;  and  two  ^2)  aides-de-camp,  each  with  rank 
of  first  lieutenant;  all  of  whose  commissions  shall  expire  with  that  of  the  briga- 
dier general  recommending  their  appointment. 

2214.  Each  infantry  regiment  shall  consist  of  ten  companies,  one  colonel, 
one  lieutenant  colonel,  one  major,  one  surgeon,  and  one  chaplain,  each  with  the  rank 
of  captain ;  one  adjutont,  one  quartermaster^  one  sergeant-major,  one  quartermaster  ' 
sergeant,  one  hospital  steward,  and  one  chief  musician,  wiio  shall  be  instructor  of 
music,  and  two  principal  musicians.  The  adjutant  and  quartermaster  shall  be  extra 
lieutenants,  selected  from  the  first  lieutenants  of  the  regiments. 

2216.  Each  oompany  of  infantry  shall  consist  of  one  captain,  one  first  lieu- 
tenant, one  second  lieutenant,  one  first  sergeant,  one  quartermaster  sergeant,  four 
sergeants,  four  corporals,  two  musicians,  all  to  be  nominated  by  the  company,  and 
not  less  than  thirty  nor*  more  than  forty  privates.  The  governor  may  increase  the 
number  of  privates  to  fifty  whenever  the  exigencies  of  the  service  may  require  such 
increase. 

2216.  A  troop  of  cavalry  shall  consist  of  one  captain,  one  first  lieutenant,  one 
second  lieutenant,  one  fivat  sergeant,  one  quartermaster  sergeant,  five  sergeants,  four 
corporals,  two  trumpeters,  two  farriers,  one  saddler,  one  wagoner,  and  such  number 
of  privates,  not  exceeding  seventy-eight,  as  the  governor  may  direct. 

2217.  Each'battery  of  artiH^y^^shall  copM^tof  one  c»ptain,one  first  lieuten- 
ant, one  second  lieutenant,  one  first  sergeant,  one  quartermaster  sergeant,  four  ser- 
geants, four  corporals,  two  musicians,  two  artificers,  one  wagoner,  and  as  many  pri- 
vates, not  exceeding  one  hundred  and  twenty-two,  as  the  governor  may  direct 
Ode  first  lieutenant,  one  second  lieutenant,  two  sergeants,  and  four  corporals  may  be 
added  to  this  battery  organization  at  the  discretion  of  the  governor. 

2218.  Each  regiment  may  be  provided  with  a  regimental  band,  which  shall 
consist  of  not  more  than  twenty  nor  less  than  twelve  members. 

2219.  No  enlistment  shall  be  allowed  other  than  able-bodied  male  citizens 
of  this  state  between  the  ages  of  eighteen  and  forty-five  years.  In  time  of  peace 
uo  minor  shall  be  enlisted  witliout  the  written  consent  of  his  parents  or  guardians, 
and  no  allowance,  pay,  or  compensation  shall  be  given  by  the  state  to  any  enlisted 
man  not  certified  by  the  surgeon  of  his  regiment  to  be  able-bodied  in  accordance 
with  the  standard  prescribed  by  the  surgeon  general. 

2220.  All  officers  shall  hold  their  commissions  for  the  period  of  three  years, 
unless  sooner  discharged  by  resignation  or  otlierwise;  but  the  commissions  of 
officers  of  the  staff  of  the  commander-in-chief  shall  expire  with  the  term  of  office 
of  the  governor.  When  an  officer  is  re-elected  or  re-appoinled  no  new  commission 
issues,  but  a  certificate  of  such  election  or  re-appointment  must  be  endorsed  upon 
his  original  commission.  Such  officer  shall  take  rank  from  the  date  of  original 
commission.  When  an  officer  subscribes  to  the  oath  of  his  office  and  is  sworn  be- 
fore some  civil  officer  having  authority  to  administer  an  oath,  it  shall  constitute  his 
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muster  into  service  unless  otherwise  mnsteredy  and  the  date  at  which  said  oatii  is 
administered  shall  be  ccmsidered  the  date  of  said  muster. 

2221.  The  brigade,  regimental,  and  company  officers  shall  be  dhosen  from 
among  the  officers  and  men  of  the  Nebraska  rfational  Guard  upon  reoommendaticm 
of  the  respective  commands  subject  to  the  approval  of  the  governor,  who  shall 
issue  his  warrant  of  commission  to  said  officers. 

2222.  The  commandant  of  each  company  from  its  enlisted  men  shall  nominate 
its  sergeants  and  cwporals  to  the  commander  of  his  regiment  (on  recommendation 
of  the  members  of  each  company)  who  shall  issue  his  warrant  of  appointment  to 
the  person  nominated. 

2223.  The  military  forces  of  this  state,  when  in  the  actual  service  of  this 
state  in  time  of  war,  insurrection,  invasion  or  imminent  danger  thereof,  sluill  receive 
compensation  as  follows:  For  the  first  ten  (10)  days  or  any  portion  thereof, 
privates,  musicians,  and  non-commissioned  officers,  one  dollar  ($n  each,  with  one 
ration  or  commutation  thereof  per  diem;  commissioned  officers  to  oe  e&titled  to  the 
same  pay  and  allowances  as  are  at  the  time  of  said  service  allowed  by  law  in  the 
army  of  the  United  States.  For  a  longer  period  of  service  than  ten  (10)  days, 
<H>mmi8sioned  officers,  non-commissioned  officers,  musicians,  and  privates  shall  be 
entitled  to  and  receive  the  same  pay  and  allowances  as  are  at  the  time  of  said  serv- 
ice allowed  by  law  in  the  army  of  the  United  States.  Regimental  surgeons,  when 
Dot  on  regular  duty  with  their  regiments,  or  officers  ordered  on  special  duty  by  the 
oommander-in-ohief,  shall  receive  such  pay  for  their  services  as  may  be  determined 
by  the  commander-in-chief.  ^ 

2224.  Ko  officer,  non-commissioned  officer,  musician,  or  private  shall  receive 
any  compensation  from  the  state  during  time  of  peace,  except  as  in  this  act 
provided:  Fhst — The  adjutant  general  shall  receive  an  annual  salary  of  one  thou- 
sand dollars  ($1,000),  which  shall  be  in  full  for  all  duties  performed  under  this  aot« 
Second — When  in  attendance  at  annual.musfceror<amp  of  instruction,  the  Nebraska 
National  Guard  shall  receive  the  follqwing.^compe6sation  per  diem:  Non-commis^ 
sioned  officers,  musicians,  and  privates,  one  dollar  and  one  ration  per  day  or  com* 
mutation  thereof;  all  commissioned  officers  the  same  pay  and  allowances  as  are 
allow^  in  the  army  of  the  United  States  at  the  time  of  said  service  to  officers  of 
like  grade.  For  all  specified  day  drills  at  other  times  commissioned  officers  actually 
present  on  dtity  sbaU  receive  two  dollars,  and  non-commissioned  officers,  musicians, 
and  privates  one  dollaLr  \)er  diem. 

2225.  If  any  soldier  is  wounded  or  otherwise  disabled,  or  is  killed,  or  dies 
of  wounds  received  while  doing  military  duty  according  to  the  law,  in  case  of  in- 
vasion, insurrection,  or  disturbance  of  the  peace,  he,  his  widow  or  children,  shall 
receive  from  the  state  such  just  and  reasonable  relief  as  the  l^islature  shall  deem 
proper. 

2226.  There  shall  be  a  military  board  consisting  of  the  adjutant  general, 
brigadier  general,  two  colonels  commanding  regiments,  and  the  judge  advocate  gen- 
eral, who  shall  be  commissioned  as  such  by  the  commander-in-chief,  and  who  shall 
hold  their  respective  offices  as  members  o(  said  board  during  the  term  of  office  of 
the  governor  appointing  them. 

2227.  The  state  military  board  shall  constitute  an  advisory  body  to  the  com- 
mander-in-chief on  all  the  military  interests  of  the  state;  they  shall  audit  all 
claims  and  accounts  of  a  military  character  against  the  state,  and  no  contract  on  be^ 
half  of  this  state  for  military  purposes  shall  be  valid  as  against  the  state  until  the 
same  shall  be  approved  by  this  board ;  they  are  hereby  authorized  and  empowered 
to  prepare  and  promulgate  the  necessary  provisions,  rules,  and  regulations  for  the 
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orgaDization,  governmeDt,  and  oompensation  of  the  Nebraska  National  Guard^  not 
iDConsistent  with  the  laws  of  the  United  States  or  of  the  state  of  Nebraska^  and 
said  provisions,  rules,  and  r^ulations^  together  with  such  alterations  or  amendments 
as  may  be  required  from  time  to  time,  when  approved  by  the  commander-in-ehief, 
shall  be  in  force  from  the  date  of  their  publication  in  general  orders;  they  shall 
have  power  to  make  any  changes  in  the  military  organization  of  this  state  that  may 
become  necessary  to  conform  said  organization  to  the  laws  of  the  United  States; 
Providedj  That  the  expenses  thereof  to  the  state  shall  not  be  increased  by  sach 
change. 

22^8.  ThQ  state  military  board  shall  meet  at  the  call  of  the  president  for  the 
transaction  of  such  military  business  as  may  require  their  attention,  and  in  times 
of  peace  shall  receive  the  following  compensation :  The  adjutant  general, such  pay 
as  is  now  or  may  hereafter  be  provided ;  tiie  other  members  of  the  board  shall  be 
paid  their  actual  expenses  while  in  actual  attendance  at  meetings  of  the  board  and 
five  (5)  cents  per  mile  each  way  from  their  place  of  residence  to  the  place  of  meet- 
ing by  the  direct  and  usually  traveled  route;  Provided^  That  the  total  amount  paid 
to  said  board  shall  not  in  any  year  exceed  the  sum  of  one  hundred  and  fitly  dollars 
($150).  A  maiority  of  said  board  shall  constitute  a  quorum  for  the  transaction  of 
business.  Said  board  shall  meet  in  the  office  of  the  adjutant  general,  which  shall 
be  provided  in  the  state  house,  and  in  which  all  records,  books,  papers,  and  other 
matters  pertaining  to  military  affairs  shall  be  kept. 

2229.  The  Nebraska  National  Ouard^  heretofore  mentioned,  shall  be  liable  at 
all  times  to  be  ordered  into  active  service^  and  shall  be  first  called  out  by  the 
commander-in-chief  on  all  occasions  for  military  service  within  the  state,  in  time  of 
war,  invasion,  riot,  rebellion,  or  reasonable  apprehension  thereof;  or  upon  the  requi- 
sition of  the  president  of  the  United  States,  the  commander-in-chief  may  order  out 
for  active  service  such  further  portion  of  the  militia  as  he  may  deem  necessary,  or 
to  comply  with  the  requisition  of  the  president  of  the  United  States,  designating  the 
same  by  draft,  if  a  sufficient  number  shall  not  volunteer,  and  may  organize  the  same 
in  the  manner  therein  provided  for  organizing  the  Nebraska  National  Quard  and 
commissioned  officers  therefor,  and  when  so  oraered  out  for  service  the  militia  shall 
be  subject  to  like  regulations  and  services  from  the  state,  and  the  same  compensation 
as  that  pi:escribed  for  the  army  of  the  United  States:  Provided,  That  the  Nebraska 
National  Guard  shall  not  be  called  into  the  service  of  the  United  States,  but  the 
members  thereof  are  subject  to  be  called  into  the  service  of  the  United  States  only 
in  manner  herein  provided  for  calling  the  militia  into  active  service  of  the  United 
States. 

^230.  In  case  of  a  draft  the  commander-in-chief  shall  apportion  it  equitably 
among  the  several  counties,  taking  care  that  the  said  apportionment  shall  be  equi- 
tably made  among  the  several  townships  or  precincts  of  the  counties,  in  such  manner 
as  he  may  prescribe.  He  shall,  in  case  of  any  such  dmft,  appoint  a  time  and  place 
of  parade,  and  shall  have  such  other  and  further  power  as  may  be  necessary  to  carry 
into  effect  the  provisions  of  this  act  relative  to  any  such  draft. 

2231.  The  names  of  all  male  citizens  of  this  state  between  the  ages  of  eighteen 
and  forty-five  years  shall  annually,  at  the  time  of  assessment  of  property  for 
taxation  for  county  and  state  purjioses,  be  enrolled  alphabetically  by  the  township 
or  precinct  assessors  of  the  townships  or  precincts  in  which  they  respectively  reside; 
on  such  enrollment  list,  and  opposite  the  name  of  every  person  exempt  from  mili- 
tary duty  the  assessor  shall  write  the  word  "exempt"  and  the  reason  of  such  ex- 
emption, and  shall  sign  such  lists  and  file  them  in  the  offices  of  the  respective  county 
clerks  at  the  time  prescribed  by  law  for  filing  and  returning  the  assessment  rolls,  and 
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the  clerk  shall,  on  or  before  the  first  day  of  August  in  each  year  thereafter,  mako 
a  certified  report  thereof  to  the  adjutant  general. 

2'1S2.  All  persons  serving  three  years  consecutively  in  the  Nebraska  National 
Guards  are  entitled  to  an  honorable  ^bschai^e. 

2233.  The  resignation  of  any  staff  officer  shall  be  made  to  his  immediate 
commanding  officer,  and  if  approved  by  him  shall  be  forwarded  to  the  commander- 
tn-cbief,  who  may  accept  it  and  grant  an  honorable  discharge.  The  resignation  of 
any  other  commissioned  officer  shall  be  made  to  the  commander-in-chief  through 
the  respective  company,  regimental,  and  brigade  con^manders,  who  shall  indorse 
their  approval  or  disapproval  thereon;  Provided^  That  the  resignation  of  an  officer 
shall  not  be  accepted  while  under  charges  for  the  commission  of  any  offense. 

2234.  Each  company  and  band  may  make  by-law8  for  its  government, 
which  shall  be  binding  on  its  members  when  approved  by  the  commander-in-chief, 
and  all  fines  and  penalties  imposed  by  such  by-laws  shall  be  collected  as  hereinafter 
provided. 

2236. ,  Upon  the  organization  of  any  company  of  the  Nebraska  National 
Guard,  on  the  requisition  of  its  commandiiig  officers  and  the  approval  of  the  gov- 
ernor, the  quartermaster  general  shall  furnish  such  company,  at  the  expense  of  the 
state  with  suitable  arms,  armories,  ammunition,  e^nipmentis,  colors,  camp  equipage, 
and  transportation  from  its  armory  to  the  place  ot  jiarade  or  encampment;  Pro^ 
mdedy  That  when  any  arms^  equipments,  colors,  or  camp  equipage  are  delivered  to 
any  commander  he  shall  execute  and  deliver  to  the  adjutant  general  a  bond,  paya- 
ble to  the  state  of  Nebraska,  in  a  sufficient  sum  and  with  sufficient  sui*eties,  to  be 
approved  by  the  governor,  conditioned  for  the  proper  use  of  said  arms,  equipments, 
colors,  and  company  equipage,  and  the  return  of  the  same,  when  requested  by  the 
proper  officers,  in  good  order,  wear,  usages,  and  unavoidable  loss  and  damage  ex* 
cepted ;  and  that  he  will  promptly  make  such  returns,  etc.,  of  the  property  for 
which  he  is  responsible,  at  such  times  and  in  sUcb  manner  as  the  adjutant  general 
may  direct. 

2236.  The  quartermaster  general,  on  the  written  application  of  the  commander 
of  a  company  of  state  troops,  shall  furnish  the  UB6  of  a  suitable  armory  appropri- 
ate for  such  arms  and  equipments  at  the  expense  of  the  state.  The  armory  of  each 
company  shall  be  subject  to  the  orders  of  the  quartermaster  general,  and  be  under 
the  charge  of  its  commanding  officer,  who  shall  keep  therein  all  property  furnished 
the  company. 

22-37.  The  commander-in-chief  may  from  time  to  time  require  the  inspector 
generaly  or  an  officer  detailed  for  the  purpose,  to  examine  any  armory,  or  arms, 
equipments,  etc.,  provided  as  aforesaid,  and  to  report  to  him  the  condition  thereof, 
and  of  the  aruiV^tc.,  therein  deposited. 

2238.  'JSvery  commissioned  officer  shall  furnish  himself  with  a  complete  nni- 
fomvi^uch  as  IS  prescribed  for  officers  in  the  United  States  army  of  the  same  rank. 

2239.  The  regulation  nniform  of  the  United  States  army  is  hereby  pre- 
scribed for  the  members  of  the  Nebraska  National  Gruard,  and  all  the  uniforms  for 
the  members  shall  be  furnished  by  the  state  on  requisition  by  the  commanding  offi- 
cer of  each  company,  accompanied  by  a  sworn  statement  of  the  number  of  men  in 
active  service  and  belonging  to  his  company,  which  shall  be  made  by  such  command- 
ing officer  upon  the  quartermaster  general,  who  shall  furnish  such  commanding 
officer  with  the  uniforms. 

2240.  Every  nniform  so  furnished  by  the  0tate  shall  continue  to  be  its  prop- 
erty for  three  years,  when  it  shall  become  the  property  of  the  company,  but  until 
such  time  said  uniform  shall  remain  in  the  company  armory  or  room  in  charge  of 
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the  commandiDg  officer  of  such  company^  except  when  worn  in  the  disdiarge  of 
military  duty;  and  every  non-commissioned  officer  or  private  who  shall  n^leet  to 
return  any  property  of  the  state  to  the  officers  or  person  in  charge  of  the  armory^ 
when  notified  by  the  commanding  officer  of  the  company  so  to  do^  shall  be  fined  in 
any  sum  not  exceeding  fifty  dollars  ($50)^  to  be  prosecuted  and  collected  as  in  other 
cases  of  misdemeanor. 

2241.  The  commander  of  each  company  shall  make  quarterly  reports  to 
the  adjutant  general  within  ten  days  after  the  expiration  of  each  quarter,  beginning 
with  the  last  day  of  March  in  each  year,  of  the  condition  of  all  arms,  equipments^ 
ordnance^  ordnance  stores,  or  other  public  property  for  which  he  is  responsible^ 
through  the  commanding  officer  of  his  regiment,  and  like  returns  shall  be  made  by 
r^imental  commanders  and  all  other  officers  responsible  for  public  property,  to  be 
forwarded  to  the  adjutant  general  through  the  proper  channels. 

2242.  Fay  rolls  for  services  shall  be  forwaraed  in  duplicate  to  the  adjutant 
general  within  ten  days  after  such  services  by  the  company,  raiment,  brigade,  field 
and  staff  officers,  and  bands  by  their  respective  commandants,  with  a  certificate  and 
oath  by  such  commandants  that  the  persons  therein  named  have  performe<l  tiie  duty 
and  is  entitled  to  the  pay  therein  specified.  The  adjutant  general  shall  forward  one 
of  such  pay  rolls,  if  approved  by  himself,  to  the  commander-in-chief  within  ten 
days  thereaiter,  and  if  approved  it  shall  be  certified  by  him  to  the  auditor  of  pub- 
lic accounts. 

2243.  The  auditor  of  public  accounts  is  hereby  authorized  and  required,  on 
presentation  of  the  proper  vouchers  and  pay  roll,  to  draw  his  warrant  on  the 
state  general  fund  and  against  the  appropriation  made  by  the  legislature  author- 
ised by  this  act. 

2244.  The  commanding  officer  may  deduct  from  the  pay  of  any  member  of  his 
command  the  amount  of  all  fines,  penalties,  and  dues  due  from  such  member  under 
the  by-laws  of  such  company  or  any  provision  of  this  act. 

2245.  The  adjutant  general  shall  report  to  the  legislature,  on  or  before  the 
first  day  of  each  biennial  session  thereof,  the  amount  of  funds  required  to  pay  the 
officers  and  men,  armory  rent,  clothing,  arms  and  equipments,  transiK)rtatiou,  rations^ 
forage,  stationery,  and  fuel,  and  the  legislature  may  provide  by  an  appropriation  out 
of  the  state  general  fund  a  sufficient  sum  of  money  to  meet  the  requirements  of  this 
act. 

2246.  The  officers  and  men  of  the  Nebraska  National  Guard  shall  be  ex* 
Ompt  from  working  on  roads  and  highways  and  from  the  payment  of  any  poll  tax 
levied  for  that  purpose,  and  shall  be  exempt  from  sitting  on  any  grand  or  petit  jury 
within  this  state  while  an  active  member  of  the  Nebraska  National  Guard. 

2247.  The  Nebraska  National  Guard  shall  encamp  for  instruction  not  less 
than  five  nor  more  than  ten  days  annually,  by  regiment  or  brigade,  between  the 
tenth  day  of  August  and  the  twentiethday  of  September,  as  ordered  by  the  com- 
mander-in-chief. No  member  of  the  ilebraska  National  Guard  will  oe  excused 
from  attendance  except  upon  a  surgeon's  certificate  of  disability  or  dangerous  sick- 
ness in  the  immediate  family  of  said  member.  At  each  encampment  there  shall  be 
a  board  of  officers  appointed  by  the  commander-in-chief,  to  examine  all  commis- 
sioned officers  of  the  guard  below  the  rank  of  major  (except  the  general  stafi*)  in  the 
line  of  their  res])ective  duties,  and  any  officer  failing  to  pass  a  satisfactory  exami- 
nation will,  after  three  months,  be  re-examined  by  the  military  board,  and  again 
failing  will  immediately  vacate  his  commission.  The  first  board  appointed  shall 
consist  of  five  members,  each  member  of  which  must  be  senior  in  rauk  to  any  officer 
examined. 
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2248.  The  place  of  encampment  shall  be  designated  by  the  proper  command- 
ing officer^  subject  to  approval  by  the  commander-in-chief.  Orders  for  encampment 
shall  be  given  at  least  twenty  days  prior  thereto,  and  for  parade  at  least  five  days 
prior  thereto,  by  depositing  the  same  in  the  mail,  properly  addressed  to  the  person^ 
to  be  notified,  by  leaving  me  same  at  his  usual  place  of  abode,  or  by  reading  the 
same  to  his  re^ective  commands*  Each  battery  of  artillery  shall  parade  one  day 
itk  September  ibr  drill  in  its  own  town,  and  the  commander-in-chief  may  at  his 
diseretion  order  any  battery  of  artillery  to  attend  the  regimental  or  brigade  encamp- 
ment No  member  of  the  Nebraska  National  Guard  shall  be  exempt  or  relieved 
from  military  duty  by  membership  or  service  in  any  fire  company. 

2249.  Every  company  when  encamped  shall  have  roll  call  on  the  first  day  at 
noon,  and  at  tattoo;  on  the  remaining  days  at  reveille,  at  noon,  and  at  tattoo;  al>- 
senoe  without  leave  from  either  of  said  roll  calls  shall  be  deemed  an  absence  for 
the  entire  day,  and  so  reported  on  the  jwy  roll,  and  such  report  shall  be  forwarded 
to.tbe  adjutant  general. 

2250.  The  commandillg  officer  of  any  encampment  or  parade  may  cause 
those  under  his  command  to  perform  any  field  or  camp  duties  he  may  require,  and 
may  put  under  arrest  during  such  encampment  or  parade  any  member  of  his  oom- 
BEumd  who  may  disobey  a  superior  officer,  or  be  guilty  of  disorderly  or  unmilitary 
conduct,  or  any  other  person  who  may  trespass  upon  the  parade  or  encampment 
grounds  or  molest  the  orderly  dischai^  of  duty  by  the  members  of  his  command; 
and  he  shall  prohibit  the  sale  of  all  spirituous  and  malt  liquors  within  one  mile  of 
such  parade  or  encampment. 

2251.  The  brigadier  general  shall  direct  such  target  practice  at  the  annual 
parade  or  encampment,  as  he  may  deem  expedient,  and  shall  attend  such  encamp- 
ment and  report  the  conduct  and  discipline  thereof  to  the  commander-in-chief,  who, 
if  be  shall  jud^  that  the  encampment  has  been  prejudicial  to  good  morals  or  mili- 
tary discipline  in  any  regiment,  shall  not  permit  another  encampment  of  such  rai- 
ment until  its  commanding  officer  has  resigned  or  been  removed. 

2252.  The  commanding  officer  of  each  encampment  shall  make  a  reqtliBition 
on  the  quartermaster  ^neral  at  least  ten  days  prior  thereto,  for  the  necessary  trans- 
portation, tents,  blankets,  camp  equipage  and  supplies  therefor,  and  if  approved 
by  the  commander-in-chief  the  quartermaster  general  shall  furnish  the  same. 

2253.  Each  organized  company,  troop,  or  battery  of  the  Nebraska  National 
Goard  shall  drill  one  day  in  each  of  the  months  of  April,  May,  June,  July,  and 
August,  the  time  and  place  to  be  designated  by  the  company  commander,  and  a  re- 
port thereof  made  to  the  proper  authority  within  ten  days  thereafter.  The  com- 
mander of  each  raiment  shall  make  like  returns,  together  with  a  roster  of  his 
officers,  to  the  brigadier  general  within  twenty  days  after  each  encampment  or 
parade,  who  shall  make  a  Tike  return  for  the  brigade,  with  a  roster  of  its  officers,  to 
the  adjutant  general  within  thirty  days  after  such  parade  or  encampment.  The 
adjutant  general  may  order  from  each  company  or  regiment  such  additional  i^turns 
and  muster  rolls  as  he  may  deem  expedient 

2254.  Ee^iroental,  company,  battery,  or  troop  commanders  may  order  as  many 
evening  drills  of  their  command  as  they  may  think  necessary  for  proper  instruc- 
tion and  drill. 

2255.  The  governor  may  order  courts  martial  for  the  trial  of  officers  and 
enlisted  men  of  the  National  Guard,  on  proper  charges  and  specifications,  the  pro- 
ceedings of  which  shall  be  as  provided  by  the  state  military  board,  conforming  to 
the  r^ulations,  articles  of  war,  and  practice  for  the  government  of  the  army  of  the 
United  States,  as  near  as  may  be ;  and  the  governor,  in  ordering  a  court  martial, 
shall  detail  a  judge  advocate  for  the  same. 
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2256.  Regimental  and  batallion  courts  martial  may  be  convened  by  order  of 
commandants  of  regiment  or  battalions,  approved  by  the  governor,  under  snch  reg- 
ulations as  the  military  board  may  prescribe.  The  procc^ings,  findings,  and  sen- 
tences of  all  courts  martial  shall,  unless  otherwise  ordered  by  the  governor,  be  re- 
viewed by  the  judge  advocate  general,  and  approved  or  disapprove  by  him. 

2257.  The  president  of  a  court  martial  may  issue  subpoenas,  enforce  tbe  at*- 
tendance  of  witnesses,  and  punish  a  refusal  to  be  sworn  or  to  answer,  as  provided  in 
civil  actions. 

2258.  Commandants  of  companies,  troops,  or  batteries  may  appoint  courts  (rf 
discipline,  under  rules  and  regulations  prescribed  by  the  state  military  board,  for 
the  trial  of  members  of  their  respective  companies,  troops,  or  batteries,  for  viola- 
tion of  the  militia  law,  the  general  code  of  r^ulations,  or  the  authorized  by-laws  of 
their  companies,  troops,  or  batteries. 

2259.  When  fines  assessed  by  courts  martial  or  courts  of  discipline  are  not 
paid  within  ten  days  after  the  sentence  is  approved  by  the  reviewing  officer  and  re- 
turned to  the  commandant,  a  list  thereof  and  of  the  delinquents  shall  be  placed  in 
the  hands  of  a  justice  of  the  peace  within  the  counties  in  which  the  delinquents  re- ' 
spectively  reside,  who  shall  thereupon  issue  process  and  render  judgment  upon  proof 
against  such  delinquents,  separately,  together  with  the  costs  of  the  suit,  and  shall 
issue  execution  thereon,  without  stay,  directed  to  any  constable  of  the  proper 
township,  who  shall  collect  the  same  without  exemption. 

2260.  Dues  levied  by  the  by-laws  of  any  organization  may  be  collected  by 
dyil  suit,  without  right  of  stay  or  exemption;  and  all  suits  for  the  collection  of 
fines  or  dues  shall  be  brought  in  the  name  of  the  state  of  Nebraska,  for  the  use  of 
the  company,  troop,  or  battery;  but  in  no  case  shall  the  state  pay  any  costs  of  such 
suit. 

2261.  It  shall  not  be  lawful  for  any  body  of  men  whatever,  other  than  the 
regular  organized  volunteer  militia  of  this  state,  and  the  troops  of  the  United 
States,  to  associate  themselves  together  as  a  military  company  or  organization, 
or  to  drill  or  parade  with  arms  in  any  city  or  town  in  this  state  without  the  li- 
cense of  the  governor  thereof,  which  license  may  at  any  time  be  revoked ;  And 
pi'vvided  further,  That  students  in  educational  institutions  where  military  science  is 
part  of  the  course  of  instruction  may,  with  the  consent  of  the  governor,  drill  and 
parade  with  arms  in  public  under  the  superintendence  of  their  instructors,  may  take 
part  in  any  regiment  or  brigade  encampment,  under  the  command  of  their  military 
instructor,  and  while  so  encamped  shall  be  governed  by  the  provisions  of  this  act. 
They  shall  be  entitled  only  to  traqsportation  and  subsistence,  and  shall  report  and 
be  subject  to  the  commandant  of  such  encampment;  Provided,  That  nothing  herein 
contained  shall  be  construed  so  as  to  prevent  benevolent  or  social  organizations 
from  wearing  swords. 

2262.  Whoever  offends  against  the  provisions  of  the  preceding  section,  or  be- 
longs to,  or  parades  with,  any  such  unauthorized  body  of  men  with  arms,  shall 
be  punished  by  a  fine  not  exceeding  the  sum  of  ten  ($10)  dollars  or  by  imprison- 
ment in  the  common  jail  for  a  term  not  exceeding  six  months,  or  both. 

2263.  Any  commissioned  officer  of  the  several  commands  shall  have  the  or- 
dinary powers  of  a  sheriff  to  arrest  any  officer  or  enlisted  man  for  the  commission 
of  any  crime  punishable  under  the  laws  of  the  state,  while  on  any  duty  authorized 
by  this  act,  and  may  proceed  against  any  such  offender  by  information  or  complaint 
before  any  court  of  law  having  cognizance  of  such  offense,  and  may  call  to  his  aid 
as  many  of  his  men  as  may  be  necessary  to  make  such  arrest 

2264.  For  the  purpose  of  carrying  out  the  provisions  of  this  act,  .there  is 
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berebpr  appropriated^  oat  of  the  general  fuDd  not  otherwise  appropriated,  the  sum 
of  thirty  thousand  dollars  ($30,000)  the  first  year,  and  twenty  thousand  dollars 
($20,000)  each  succeeding  year  (or  so  much  thereof  as  may  be  necessary)  until  other- 
wise provided  by  law.  The  appTOpriationB  made  by  this  section  shall  be  availa- 
ble K)r  the  two  years  ending  March  31, 1889,  and  shall  be  in  addition  to  the 
appropriations  made  under  the  provisions  of  an  act  entitled  ^'An  act  making  ap- 
propriations for  the  current  expenses  of  the  state  government  for  the  years  ending 
March  81, 1888,  and  March  31, 1889,  and  to  pay  miscellaneous  items  of  indebt- 
edness owing  by  the  state  of  Nebraska/' 

2266.  The  governor  shall  be  ooilimaxider-ill-ohief  of  the  militia,  and  may 
employ  it,  or  any  part  of  it  in  the  defense  of  or  relief  of  the  state,  or  any  part  of 
its  mhabitants  or  territories,  and  shall  have  all  the  powers  necessary  to  carry  into 
efifeet  the  provisions  of  this  act, 

Seo.  2266.  Joint  resolntioD  relative  to  drawing  of  Nebraska  quota  of  arms  and  equip- 
BUBto  fiom  the  goyemmeat  of  the  United  States."    1886,  p.  437. 

2266.  Whereas,  by  act  of  congress,  the  state  of  Nebraska  is  entitled  to  re-* 
odve  from  the  government  arms  and  equipments  for  the  use  of  the  state  militia, 
and  that  there  is  now  the  sum  of  six  thousand  six  hundred  dollars  to  the  credit  of 
this  state  on  account  of  said  act:  Therefore,  Be  it  resolved  by  the  House  of  Bepre- 
seiUativeSf  the  Senate  concurring:  That  it  is  the  sense  of  this  legislature,  that  in  the 
drawing  of  Nebraska's  quota  of  said  arms  and  equipments,  that  as  a  portion  thereof 
two  hundred  hospital  tents  for  the  use  of  the  militia  of  this  state  be  drawn  by 
the  governor,  and  that  the  governor  may  allow  the  use  of  such  tents  at  encamp- 
ments of  such  militia  and  at  reunions  of  old  soldiers  in  this  state* 
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CHAPTER  32.— MILLS  AND  MILL-DAMS. 

SeoB.  2207  t4>  2299.  ''An  act  relatiDg  to  mills  and  mill-dams. "  187a  In  force  February  26. 
O.S.,  p.  472.    (Repealing  ch.  36,  B.  8.  1866,  p.  262.) 

2267.  If  any  person,  desiring  to  erect  a  dam  across  any  water-course  for  the 
purpose  of  building  a  water  grist,  saw,  carding,  or  fulling  mill,  or  of  erecting  any 
machinery  to  be  propelled  by  water,  be  the  owner  o£  the  lands  on  which  he  desires 
to  build  such  mill  or  erect  such  machinery,  on  one  side  of  such  water-course,  and 
not  of  the  lands  on  the  opposite  side  against  or  upon  which  he  would  abut  his  dam  ; 
or,  if  any  person  be  the  owner  of  the  lands,  on  which  he  desires  to  erect  any  sodi 
mill  or  machinery  on  both  sides  of  such  water-course;  or,  if  any  person  shall  have 
erected  such  mill  and  mill-dam  on  his  own  lands,  he  may  file  a  petition  for  leave  to 
build  or  continue  such  mill-dam  and  for  a  writ  of  ad  OUOd  ^j^'mniim  in  the  dis- 
trict court  of  the  county  where  such  lands  lie,  against  the  owners  or  proprietors  of 
the  lands  above  and  below  such  dam,  which  are,  or  probably  will  be,  overflowed 
or  injured  thereby,  or  against  or  upon  which  he  may  desire  to  abut  his  dam. 

Ofarject  of  this  law  is  to  utilise  the  water  power  of  the  state  and  not  to  create  monopolies.  18^ 
550  (14  N.  W.,  524).  Where  ad  quod  damnum  proceedings  are  compromised  by  owners  leasing  part 
of  land,  lessee  acqaires  a  Tested  right  in  stream  and  water,  fvee  from  lessors  interference.  27^ 
923-5  (43  N.  W.,  237).  Where  A  in  good  faith  commenced  the  erection  of  a  mill,  of  which  B  had 
notice,  and  to  which  he  made  no  objection,  B  cannot,  after  A  has  expended  a  considerable  sum  on 
his  mill,  enjoin  A  from  erecting  a  dam,  the  effect  of  which  wonld  be  to  flow  the  water  back  on  an 
unoccupied  mill  site  owned  by  B.    10,  460  (6  N.  W.,  755). 

2268.  The  plaintiff  shall  set  forth  in  his  petition,  as  near  as  may  be,  the  place 
where  such  dam  is  built,  or  proposed  to  be  built,  the  height  or  proposed  height  of 
such  dam,  the  kind  of  mill  built  or  proposed  to  be  built,  his  title  to  the  lands 
whereon  he  has  erected  or  proposes  to  erect  such  mill  or  machinery,  whether  l^al 
or  equitable,  and  shall  describe  with  certainty  the  lands  above  and  below  such 
dam,  the  property  of  others  which  are,  or  will  probably  be,  overflowed  or  injured 
as  aforesaid,  and  shall  give  the  name  of  the  owner  of  each  tract,  or,  if  the  name  of 
any  such  owner  be  unknown,  the  plaintiff  shall  so  state  in  his  petition. 

Water  grist  mill  is  a  work  of  internal  improvement  and  bonds  Toted  for  it  are  valid.  14^ 
330(15N.W..690).    See  26,  722  (42  N.  W.,  877).   • 

2269.  The  court  may  thereupon  order  the  clerk  to  issue  the  writ,  directed  to 
the  sheriff,  commanding  him  to  make  out  a  list  of  twenty-four  disinterested  free- 
holders of  the  county  and  return  the  same  to  the  clerk  of  said  court  forthwith  ;  and 
to  notify  each  of  the  defendants,  if  found  within  the  county,  that  the  plaintiff, 
naming  him,  has  filed  his  petition  against  the  defendants,  naming  them  in  said 
court,  for  leave  to  build  or  continue  his  mill-dam  at  the  place  stated  in  the  petition^ 
to  be  set  forth  in  said  writ  or  notice,  and  that  a  writ  of  ad  quod  damnum  has  been 
granted  by  such  court,  and  of  the  day  and  term  when  the  same  was  granted,  and 
that  they  are  required  to  appear  at  the  office  of  said  clerk,  on  a  day  and  hour  to  be 
fixed  by  the  sheriff,  and  named  in  said  notice,  and  then  and  there,  in  the  presence 
of  the  said  clerk,  to  strike,  alternately  with  the  plaintiff,  a  jury  of  inquest ;  and 
further  commanding  said  sheriff  to  summon  and  impanel  the  jury  so  struck  to  meet 
on  the  lands  where  such  dam  is  built  or  proposed  to  be  built,  on  a  day  and  hour  ta 
be  named  by  the  court,  and  inserted  in  the  order  granting  the  writ,  then  and  there 
to  inquire  and  report  of  the  matters  to  be  given  them  in  charge. 

2270.  The  notice  to  be  served  upon  the  defendants  as  aforesaid  shall  be  in 
writing,  and  shall  be  served  at  least  ten  days  before  the  time  fixed  for  striking  the 
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jurjy  by  delivering  a  copy  to  eacli  defendant  personally  or  by  leaving  such  copy 
at  bis  usual  place  of  residence.  ' 

2271.  If  any  defendant's  name  be  unknown^  or  if  he  be  not  a  resident  of  the 
county,  the  plaintiff  may,  at  the  time  he  brings  his  petition^  or  at  any  time  thereafter^ 
file  with  the  clerk  an  affidavit  to  that  effect,  and  thereupon  may  obtain  service  upon 
such  non-resident  or  unknown  defendant  by  publication.  The  publication  must 
be  made  four  consecutive  weeks  in  some  newspaper  printed  in  the  county  where  the 
petition  is  brought,  or  if  no  newspaper  be  printed  in  such  county,  then  in  some 
newspaper  printed  in  the  state  and  of  general  circulation  in  the  county.  It  must  no- 
tify the  defendant  of  the  time  when  the  petition  was  filed,  of  the  object  and  purpose 
thereof,  of  the '•place  where  the  dam  has  been  or  is  proposed  to  be  built,  as  near  as 
may  b^  of  the  term  when  said  petition  will  stand  for  hearing,  and  must  contain  an 
accurate  description  of  the  lauds  owned  by  such  defendant  that  are  likely  to  be  over- 
flowed or  injuriously  affected,  or  against  or  upon  which  it  is  proposed  to  abut  such 
dam,  as  the  case  may  be.  Such  publication  must  be  completed  at  least  one  term  be- 
fore the  final  adjudication  in  the  matter. 

2272.  Should  any  of  the  lands,  likely  to  be  overflowed  or  injured,  or  upon  or 
against  which  it  is  proposed  to  abut  such  dam  as  aforesaid,  be  public  lands  of  the 
state,  the  court  may  direct  the  prosecuting. attorney  to  see  thut  the  interests  of  the 
state  are  protected,  or  may  appoint  Some  suitable  person  to  act  in  .his  stead,  who 
shall  be  sworn  faithfully  and  impartially  to  discharge  his  duties  as  attorney  for  the 
state  in  the  matter,  and  who  shall  be  paid  a  fee,  not  to  exceed  twenty-five  dollars,  to 
be  taxed  as  costs  to  the  plaintiff. 

2273.  On  the  day  fixed  for  striking  the  jury  as  aforesaid,  the  plaintiff  and  de* 
fendants,  or  their  agent  or  attorney,  shall  alternately,  in  the  presence  of  the  clerk, 
Btrike  out  one  name  from  said  list  of  twenty-four,  until  but  twelve  remain,  and  such 
twelve  shall  be  the  jury,  and  the  clerk  shall  certify  their  names  to  the  sheriff. 
Should  the  defendants  fail  to  appear,  or  should  they  infuse  or  fail  to  strike,  or  if 
they  are  unable  to  agree  on  any  name  or  names  to  be  struck  from  said  list^  in  their 
tnrn  the  clerk  shall  strike  in  their  stead. 

2274.  The  jury  so  struck  shall  be  summoned  and  impaneled  by  the  sheriff, 
and,  being  sworn  faithfully  and  impartially  to  inquire  and  report  of  the  matters  to  be 
^ven  them  in  charge,  shall  be  charged  by  the  sheriff,  as  the  circumstances  of  the 
case  may  require,  substantially  as  follows:  First — ^To  view  the  land  proposed  for 
an  abutment  and  to  locate  and  circumscribe  by  metes  and  bounds  one  acre  thereof^ 
having  due  r^ard  therein  to  the  interests  of  both  parties,  and  to  appraise  the  same 
according  to  its  true  value.  Second — To  examine  the  lands  above  and  below  the 
property  of  others,  which  are  or  may  probably  be  overflowed  or  injured,  and  say 
what  damage  it  has  been  and  will  be  to  the  several  defendants,  naming  them,  and 
whether  the  mansion  house  of  any  such  defendant  or  defendants,  or  the  offices,  curti- 
lages, or  gardens  thereunto  immediately  belonging,  will  be  overflowed  or  injured. 
Third — To  inquire  whether,  and  in  what  degree,  fish  of  passage,  or  ordinary  navi- 
gation will  be  obstructed,  and  whether,  in  their  opinion,  the  health  of  the  neighbor- 
hood will  be  annoyed  by  the  stagnation  of  the  water.  Fourth — Whether,  and  by 
what  means,  any  such  obstruction,  annoyance,  or  injury  can  be  prevented.  Fifth— 
Whether  such  mill  is,  or  will  be,  of  pui)lic  utility. 

2275.  The  inquest  so  made,  being  signed  by  the  jurors,  shall,  together  with 
the  writ,  be  forthwith  returned  by  the  sheriff  to  the  office  of  the  clerk  of  such 
court.  Should  such  return  be  made  in  vacation,  the  defendants,  or  any  of  thenu 
shall  have'until  the  first  day  of  the  next  term  to  show  cause  why  the  plaintiff  should 
not  have  leave  to  build  or  continue  his  said  niill-dnm.     Said  time  may  be  extended 

Digitized  by  CjOOQIC 


492  MILLS  AND  MILL-DAMS.  Ch.  32. 

by  the  court  on  good  cause  shown.    If  the  return  be  made  in  term,  the  court  shall^ 
hj  order,  fix  a  reasonable  time  within  which  such  cause  may  be  shown. 

2276.  Any  person  interested  in  or  affected  by  any  inquest  or  proceeding 
provided  for  in  this  act,  may,  on  motion,  and  proper  showing,  be  made  a  defendant 
therein;  and  .the  court  may  permit  amendments  of  the  proceedings,  and  allow 
new  parties  to  be  brought,  in,  on  motion  of  the  plaintiff,  as  in  other  cases. 

2277.  Any  defendant  may,  after  the  return  of  the  sheriff,  aforesaid,  traverse, 
by  way  of  answer,  any  material  fact  stated  in  the  petition  or  inquest,  or  he  may 
plead  any  valid  matter  in  bar  of  the  plaintiff's  right  to  have  the  benefit  of  the  writ; 
or  he  may  file  exceptions  for  substantial  defects  to  the  writ,  the  inquest,  or  any  of 
the  proceedings  herein  provided  for;  and  issues  of  law  and  of  fact  may  be  made 
up  and  tried  as  in  other  cases;  and  the  ootirt  may  quash  the  writ,  or  set  aside  the  in- 
quest, and  may  award  a  new  writ  on  payment  of  all  costs  by  the  party  who  has 
built,  or  proposes  to  build,  such  mill-dam,  or  the  court  may  dismiss  the  proceedings, 
or  may  ratify  and  confirm  such  inquest. 

2278.  [Finding.] — If  on  such  inquest  or  trial  it  shall  appear  to  the  court  that 
the  mill  or  appurtenances  thereunto  belonging,  or  th^  mansion  house  of  any  defendant, 
or  curtilage  or  garden  thereunto  immediately  belonging,  will  be  or  has  been  over- 
flowed or  injur^,  or  the  health  of  the  neighborhood  annoyed,  they  shall  not  give 
leave  to  build  or  continue  such  mill-dam ;  but,  if  none  such  injuries  have  accrued,  uor 
will  be  likely  to  accrue,  they  shall  proceed  to  adjudge  whether,  under  all  the  cir- 
cumstances, it  be  just  and  reasonable  that  such  leave  he  piven  or  not  given. 

2279.  In  case  sudh  petition  be  filed  by  the  plaintiff,  after  having  erected 
bis  mill-dam,  no  damages  shall  be  allowed,  and  the  application  shall  be  dismissed, 
unless  the  case  be  such  that  leave  would  have  been  given  to  build  such  mill-dam,  if 
such  petition  had  been  brought  before  the  erection  thereof. 

2280.  Where  any  person  may  have  built  a  mill  or  other  dam  whereby  the 
water  of  any  river,  creek,  ran,  or  spring  may  be  rendered  stagnant,  or  any  lands 
may  be  oyerflowed  or  injured  thereby,  any  person  or  any  number  of  persons  in- 
terested therein,  or  who  may  be  damaged  by  the  stagnation  or  overflowing  of  said 
water,  or  otherwise,  may  file  a  petition  against  the  owner  of  such  mill-dam  for 
such  writ,  and  like  proceedings  shall  be  had  mutatis  mviandisj  as  where  the  owner 
of  a  mill-dam  so  built  brings  the  petition.  But  such  owner  shall  have  ten  days' 
previous  notice  of  the  filing  of  the  petition. 

Remedy  provided  by  this  section  exclnsiTe  of  ad  quod  damnum  proceedings,  and  alleged  er- 
rors in  latter  will  not  warrant  a  reyersal  of  proceedings  had  ander  this  section.  29.  768  (46  N.  W., 
281).    See  26,  722  (42  N.  W.,  877). 

2281.  If  the  petition  is  brought  to  obtain  leave  to  build  a  mill-dam,  and  such 
leave  is  granted,  the  plaintifT  shall^-upon  ^paying  respectively  to  the^persons  en.titUdK. 
the  value  of  the  acre  so  located  and  the  damages  assessed  on  the  inquest  aforesaid, 
become  seized  in  fee-simple  of  the  said  acre  of  land ;  but  if  he  shall  not,  within 
one  year  after  the  final  adjudication,  begin  to  build  said  mill,  and  finish  the  same 
within  three  years,  and  afterwards  continue  it  in  good  repair  for  public  use,  or,  in 
case  said  mill  and  dam,  or  either  of  them,  be  destroyed,  if  he  shall  not  begin  to  re- 
build the  same  within  one  year  after  such  destruction,  and  finish  the  erection 
thereof  within  three  years  thereafter,  the  said  acre  of  land  shall  revert  to  the  for- 
mer proprietor  and  his  heirs,  unless  at  the  time  of  such  destruction  the  owner  of 
such  mill  be  an  infant,  or  imprisoned,  or  of  unsound  mind,  in  which  case  the 
length  of  time  above  specified  shall  be  allowed  after  such  disability  is  removed. 

2282.  Where  the  petition  is  brought  against  the  owner  of  a  mill-dam  already 
built,  as  provided  in  section  fourteen  of  this  act,  and  the  mill  is  found  to  be  of 
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pdUio  utility,  or  where  the  petition  is  brought  to  obtain  leave  to  build  or  continue 
a  mill-dam,  the  jury  shall  assess  such  damages  as  the  party  or  parties  injured  may 
have  sustained  and  will  sustain  by  the  erection  and  coutiouance  of  such  mill-dam. 
But  where  the  petition  is  brought  against  the  owner  of  a  mill-dam  as  aforesaid^ 
and  such  mill  is  not  found  to  be  of  public  utility,  no  damages  shall  be  assessed  for 
injuries  which  may  accrue  by  the  continuance  of  such  mill-dam. 
Kale  and  extent  of  damages.     17»  5^8  (24  N.  W.,  217). 

2283.  Where  the  petition  is  brought  to  obtain  leave  tO  build  or  continue  a 
mill-daniy  and  such  leave  is  granted,  or  where  it  is  bix)ught  against  the  owner  of  a 
mill-dam  as  aforesaid,  the  court  may  render  judgment  for  the  damages  assessed 
against  the  person  owning  or  proposing  to  build  such  mill ;  and  such  assessment  of 
damages,  when  fully  paid  and  satisfi^,  aft«r  confirmation  thereof  by  the  court, 
shall  bar  a  recovery  for  any  damages  or  injury  sustained  previous  or  subsequent  to 
such  inquest  in  any  and  every  action  at  law;  Provided,  however,  That  where  the  pe- 
tition is  brought  against  the  owner  of  a  mill-dam  already  built  as  aforesaid,  unless 
the  mill  is  found  to  be  of  public  utility,  such  assessment,  though  paid  and  satisfied, 
shall  not  bar  a  recovery  for  damages  or  injuries  which  may  accrue  thereafter. 

2284.  The  damages  assessed  upon  public  lands  of  the  state  shall  be  col- 
lected as  in  other  cases,  and  paid  into  the  state  treasury  to  the  credit  of  the  proper  fund. 

2286.  Should  any  of  the  defendants  to  the  petition  be  infants,  the  proceed- 
ings shall  be  conducted  in  all  respects  as  if  such  infants  were  ot  full  age;  but  the 
court  shall  appoint  some  suitable  and  discreet  person  not  of  kin  to  the  plaintiff,  to 
act  as  guardian  ad  litem  for  such  infants.  Such  guardian  ad  litem  shall  appear  apd 
defend  for  such  infants,  but  no  confession,  admission,  or  default  on  his  part  shall 
prejudice  or  affect  their  rights  or  interests. 

2286.  Should  no  resistance  be  made  to  proceedings  brought  under  this  act  to 
obtain  leave  to  build  or  continue  a  mill-dam,  the  cOStS  shall  be  adjudged  against 
the  plaintiff;  but  if  such  proceedings  be  resisted  in  any  stage  thereof,  the  court  shldl 
equitably  adjust  the  oosts  which  are  caused  by  such  resistance,  having  r^ard  to  the 
event 

Plaintiff  liable  for  oofita  where  do  resistance  made  to  proceeding.     17,  423  (23  N.  W.,  9). 

22S7.  Should  any  of  the  jnrors  so  summoned  fail  tO  appear  at  the  time  and 

5 lace  appointed  for  the  inquest,  the  sheriff  shall  forthwith  prepare  a  list  of  three 
isinterested  freeholders  of  the  county  for  each  juror  so  in  default,  and  of  the  list  so 
prepared,  the  plaintiff,  and  defendants,  their  agent  or  attorney,  shall  alternately,  in 
the  presence  of  the  sheriff,  strike  out  one  name  till  but  the  number  required  to  fill 
the  panel  remains.  If  the  defendants  fail  to  appear,  or  should  they  refuse  or  fail 
to  strike,  or  if  they  are  unable  to  agree  upon  any  name  or  names  to  be  struck  from 
said  list  in  their  turn,  the  sheriff  shall  strike  in  their  stead.  The  sheriff  shall  forth- 
with summon  the  freeholders  so  chosen,  and  the  same  proceedings  shall  be  ther^ 
upon  had  as  when  all  the  jurors  appear. 

2288.  The  sheriff  shall  in  his  return  report  to  the  court  the  name  of  any  jurw 
so  in  defiEtlllt  as  aforesaid,  and  on  motion  of  the  plaintiff,  such  defaulting  juror  may 
be  attached  as  for  contempt,  and  unless,  when  brought  before  the  court,  he  then  and 
there  purge  himself  of  such  contempt  to  the  satisfaction  of  the  court,  he  may  be  ad- 
judged to  pay  the  costs  incurred  by  reason  of  his  said  default,  and  to  stand  com- 
mitted until  the  same  are  paid;  and  unless  he  voluntarily  ap[>ear  to  pui^  himself 
as  aforesaid,  he  shall  in  any  event,  pay  the  costs  of  such  attachment. 

2289.  Each  juror  shall  be  allowed  one  dollar  for  each  day's  attendance  upon 
such  inquest,  and  other  costs  shall  be  allowed  as  in  other  cases. 

2290.  [mils — Protection.] — When  the  water  backed  up  by  any  mill-dam  be- 
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longing  to  any  mill  or  machinery  is  about  to  break  through  or  over  the  banks  of  the 
stream,  or  to  wash  a  channel  so  as  to  turn  the  water  of  such  stream,  or  any  part 
thereof,  out  of  its  bed  or  ordinary  channel,  whereby  such  mill  or  machinery  will  be 
injured  or  affected,  the  owner  or  occupier  of  such  mill  or  machinery,  if  he  do  not 
own  such  bank  or  banks  or  the  lands  lying  contiguous  thereto,  may,  if  necessary, 
enter  thereon,  and  erect  and  keep  in  repair  sndi  embankments,  fortifications,  and 
other  works  as  shall  be  requisite  to  prevent  such  water  from  breaking  through  or 
over  the .  baqk  or  banks  of  such  stream,  or  washing  a  channel  as  aibresaid,  such 
owner  or  occupier  committing  thereon  no  unnecessary  waste  or  damage. 
Bee  27,  324  (43  N.  W.,  237). 

2291.  Nothing  contained  in  the  last  preceding  section  shall  be  construed  to  bar 
the  owner  of  such  bank  or  Imnks,  or  lands  lying  contiguous  tliei*eto,  from  recov- 
erine  the  amount  of  any  injury  which  he  may  have  actually  and  in  fact  sustained 
by  the  erection  or  repair  ot  such  embankment,  fortification,  or  other  works. 

2292.  If  any  person  sliall  injure,  destroy,  or  remove  any  such  embankmonty 
fortification,  or  other  works,  the  owner  or  occupier  of  such  mill  or  machinery  may 
recover  of  such  person  all  damages  which  he  may  sustain  by  reason  of  such  injury^ 
destruction,  or  removal. 

2293.  All  mills  within  this  state,  now  in  operation  or  which  hereafter  may  be 
put  in  operation,  tor  grinding  wheat,  rye,  or  corn,  or  other  grain,  and  which  shall 
grind  for  toll,  shall  l>e  deemed  public  mills. 

2294.  [No  discrimination.] — The  owner  or  occupier  of  every  public  mill 
within  this  state  shall  grind  the  grain  brought  to  his  mill  as  well  as  the  nature  and 
condition  of  his  mill  will  permit,  and  in  due  time  as  the  same  shall  be  brougiit. 

2295.  The  owner  or  occupier  of  every  public  mill  shall  cause  a  statement  of  the 
rates  of  toll  by  him  charged  forgrindtng  and  bolting  the  different  species  of  grain 
to  be  posted  in  at  least  two  conspicuous  places  within  the  mill;  and  such  statement 
shall  ue  either  written  op  printed  in  a  plain  and  legible  manner,  and  the  county 
commissioners  of  ^oh  CQunty  shall  establish  and  r^ulate  the  amonnt  of  toll  allowed 
to  be  charged. 

2296.  He  shall  keep  in  his  mill  an  accurate  half  bushel  measure  and  an  ac- 
curate set  of  toll  dishes. 

2297.  He  shall  be  accountable  for  the  safe  keeping  of  all  grain  received  in 
his  mill  for  the  purpose  of  being  ground,  with  the.  ba^  or  casks  containing  the 
same,  and  shall,  when  required,  deliver  the  same,  or  the  flour  or  meal  thereof,  to  the 
owner,  or  his  or  her  agent,  or  order,  or  servant,  with  the  bags  or  casks  in  which  the 
same  was  received ;  Provided^  That  such  miller  shall  not  be  accountable  for  any 
bags  or  casks,  unless  the  same  be  distinctly  marked  with  the  initial  letters  of  the 
owner's  name,  nor  for  the  .loss  of  grain,  bfl^,  or  casks  which  shkll  happen  by  un- 
avoidable accident. 

2298.  Any  owner  or  occupier  of  any  public  mill  who  shall,  by  himself  or  agent 
or  servant,  take  a  greater  rate  of  toll  than  that  inserted  in  the  statement  required 
in  section  twenty-nine,  or  «hall  in  any  manner  fail  to  comply  with  the  provisions 
and  requirements  of  this  act,  shall  forfeit  to  the  party  injured  the  sum  of  twenty 
dollars,  which  penalty  may  be  sued  for  and  recovered  before  any  court  of  this 
state  having  jurisdiction  thereof. 

2299.  Any  owner  or  occupier  of  any  public  n^fH  may,  by  giving  thirty  days' 
notice  in  writing,  change  such  public  mill  into  a  private  one;  such  notice  shall 
be  posted  on  the  mill,  and  in  at  least  two  other  conspicuous  places  within  the 
county ;  Provided^  however,  That  such  mill  shall  no  longer  grind  for  toll  after  ex- 
piration of  the  date  of  said  notice;  Provided,  That  no  party  shall  change  his  mill 
to  a  private  mill  until  fully  reimbursing  all  parties  who  have  assisted  in  its  erection. 
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CHAPTER  38.— MINERALS. 

Sect.  2900  to  2903.  *'An  Mt  to  enoonnige  the  opening  and  deTelopment  of  ooal  Mid  oilier 
ndBotal  interests  in  th«  state  of  Nebraska."    1875,  p.  156.    In  force  Febmaiy  23. 

2300.  TiMit  ail  tools  and  implements  and  machinery  used  solely  in  opening 
and  working  any  ooal  mine  situatea  in  the  state  of  Nebraska  shall,  for  the  term  m 
three  years  after  the  passage  of  this  act^  be  exempted  from  tazatioii. 

'  ^01.  That  wheft  it  shall  be  made  apparent  to  the  governor  of  Nebraska  by 
affidavit  of  the  owner  or  owners  thereof,  that  a  vein  of  coal  not  less  than  twenty- 
six  inches  in  depth,  and  of  sufficient  capacity  to  pay  to  mine,  and  within  paying 
distance  from  the  surface,  has  been  discovered,  or  vein  of  good  iron  ore  eighteen 
inches  diick,  it  shall  be  the  duty  of  the  governor  to.  appoint  a  suitable  person  to 
^RCamine  the  same,  whose  duty  it  shall  he  to  report  the  prol>able  extent  and  ca- 
pacity of  the  vein,  or  veins,  upon  personal  examination  and  measurement  of  said 
vein  or  veins,  all  expenses  for  said  examination  to  be  paid  for  by  the  owner,  or 
owners,  of  said,  mines.  Said  report  being  satisfactory  to  the  governor,  he  shall  di- 
rect the  auditor  to  draw  an  order  on  the  treasurer  for  the  sum  of  four  thousand  dol- 
lars, to  be  paid  to  the  owner,  owners,  of  said  mine  of  coal,  and  of  two  thousand 
dollars,  for  a  vein  of  iron  ore  one  foot  thick;  if  the  vein  of  coal  discovered  should 
be  three  feet  in  depth,  four  thousand  dollars,  and  of  the  required  capacity.  Said 
orders  to  be  paid  out  of  the  general  fiind  of  the  state  treasury,  as  above  directed. 

2302.  It  shall  be  the  duty  of  the  persons  prospecting  for  coal  or  iron  ore,  care- 
Ailly  to  preserve  SpecimeilS  of  each  strata  through  which  its  shafts  are  sunk, 
or  borings  are  made,  and  if  the  bonus  is  obtained,  on  the  conditions  before  men- 
tioned in  this  bill,  to  deposit  the  same,  properly  labeled,  in  care  of  the  department 
of  the  state  for  the  fiiture  use  of  the  commonwealth. 

2303.  The  provisions  of  this  aot  shall  not  apply  tO  any  veins  of  coal  already 
discovered  nor  shall  any  bonus  be  paid  for  striking  the  same  vein  within  twenty- 
five  miles. 

SeoB.  2304  and  2305.  ''An  act  to  anthoriae  oonnties  to  iMne  bonds  to  aid  in  boring  for 
ooal  in  their  respective  counties."    1873.    In  force  March  3.    G.  S.,  p.  249. 

2304.  The  board  of  county  commissioners  of  each  county  in  this  state  are 
hereby  authorised  and  required  to  submit  to  the  1^1  voters  thereof,  on  presenta- 
tion of  a  petition  of  twenty  resident  freeholders  of  said  county,  the  proposition  to 
issae  bonds,  not  exceeding  twenty  thousand  dollars,  the  proceeds  of  which  shall  be 

Applied  to  defray  the  expenses  of  boring  and  prospecting  for  COal  in  their  respect- 
ive counties  under  the  direction  of  the  commissioners  thereof,  and  said  boards  are 
hereby  authorized  to  issue  the  said1x)nds  for  said  purposes,  in  case  the  vote  shall  be 
&vorable  to  the  proposition;  Provided,  however.  That  said  commissioners  may,  in 
their  discretion,  refuse  to  submit  such  inquiry  to  a  vote  of  the  people  until  the  next 
^neral  election  after  the  presentation  of  such  petition. 

2306.  [Law  governing.] — ^The  act  entitled  '^An  act  to  enable  counties, 
-cities,  and  precincts  to  borrow  money  upon  their  bonds,  or  to  issue  bonds  to  aid  in 
the  construction  or  completion  of  works  of  internal  improvements  in  this  state,  and 
to  legalize  bonds  already  issued  for  such  purpose,"  approved  February  15,  1869,  so 
far  as  applicable,  shall  govern  the  proceedings  to  submit  said  proposition,  issue  said 
bonds,  and  provide  for  payment  of  the  same;  Provided,  This  act  shall  not  apply  to 
the  counties  of  Burt,  Washington,  and  Sarpy. 
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CHAPTER  34— MONEY. 

Sees.  2306  and  2307  formed  sees.  1  and  2,  ch.  37,  B.  S.  1866,  p.  260. 

2306.  nDenominationB.] — ^The  money  of  aooouot  of  this  state  is  the  dollar, 
cent,  and  mill,  and  ail  public  accounts,  and  the  proceedings  of  all  courts  io  relation 
to  money,  shall  be  kept  and  expressed  in  mon.ey  of  the  above  denomination. 

2307. ,  rChange  o£J — The  above  provisions  shall  not  in  any  manner  affect 
any  demand  expressed  in  money  of  another  denomination ;  but  such  demand,  in 
any  suit  or  proceeding  affecting  the  same,  shall  be  reduced  to  the  above  denomina- 
tion. 
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CHAPTER  35.— MUNICIPAL  CORPORATIONS. 

I.   METROPOLITAN  CITIES. 

8608.  2308  to  2476.  ''An  act  incorporatiDg  metropolitan  citiei,  and  defitiiTif!,  regQlating,  and 
prescribing  their  duties,  powers,  and  government    1887,  p.  105,     In  force  March  30.* 

2308.  That  all  cities  iu  the  state  of  Nebraska,  now  haviug  a  populatiuii  oi 
eighty  thousand  iDhabitaDts,  or  more,  and  all  cities  which  shall  hereaUer  have  at- 
tained a  population  of  eighty  thousand  inhabitants,  or  upwards,  shall  be  conBidered 
and  known  as  cities  of  the  metropolitan  class  and  Bball  be  governed  by  the  pro- 
visions of  this  act. 

Limit  raised  from  60,000  in  1889,  p.  148.  The  classification  of  cities  into  dashes  aod  sab- 
classes  according  to  population  is  not  repugnant  to  the  constitntion.  16^  74  (IH  N*.  W.^  470),  An 
act  providing  for  the  incorporation  of  a  city  mnst  be  regarded  as  a  whole,  oitid  the  city  deriving  the 
benefits  therefrom  mnst  perform  the  duties  reqnired  by  law.     6,  451. 

2309.  Whenever  any  city  shall  hereafter  have  attained  a  population  of 
*sixty  thousand  inhabitants,  or  upwards,  and  such  fact  shall  have  been  aj^certaiiied 
by  any  national  or  state  census,  and  shall  be  so  certified  to  the  governor  by  the 
mayor  of  such  city,  it  shall  thereupon  be  the  duty  of  the  goveruor  by  public 
proclamation  to  declare  such  city  to  be  of  the  metropolitan  class,  and  thereupon 
such  city  shall  be  subject  to  the  provisions  of  this  act. 

*  This  wonld  appear  to  be  inconsistent  with  sec  1  as  amended  183d,  but  the  wording  of  this 
section  has  not  been  expressly  changed. 

2310.  The  corporate  limits  of  any  city  of  the  metroplitaii  class  Bhall  be 
fixed  and  determine  by  the  mayor  and  council  of  such  city,  l>y  ordiuunce,  within 
one  year  after  the  passage  of  this  act,  or  within  one  year  after  being  proclaimed  by 
the  governor  a  city  of  such  class,  the  said  corporation  limits  to  include  an  area  not 
to  exceed  twenty  five  square  miles,  including  any  townshi})  or  villuge  orgauis^.iition 
within  such  limits,  which  organization  shall  thereupon  t^ase  and  terminate,  and  after 
said  corporate  limits  have  been  so  fixed  and  determined^  the  .same  shall  not  be 
changed  until  the  population  of  such  city  shall  have  increased  at  least  twenty  thous- 
and, as  shown  by  a  state  or  national  census,  whereupon  the  mayor  and  council  of 
any  such  city  may. extend  said  corporate  limits  such  distance  as  may  be  deemed  pro- 
per in  any  direction  not  exceeding  one  mile;  *  Provided^  That  any  city  of  the  first 
or  second  class,  or  any  incorporated  city,  adjoining  any  city  of  the  metropolitan  class, 
may  be  included  in  and  become  a  part  of  such  city  of  the  metropolitan  class,  upon 
proposition  to  be  so  attached  and  included  being  approved  by  a  majority  of  the  voters  in 
each  of  the  said  cities  voting  on  such  proposition,  upon  such  terms  as  may  be  stated 
in  such  proposition,  after  being  submitted  to  the  voters  of  each  of  said  cities,  by  or- 
dinance passed  by  the  mayor  and  council  of  each  of  said  cities. 

All  after  *  added  1889,  p.  90. 

2811.  The  COl^rate  name  of  each  city,  organised  under  or  governed  by 
this  act,  shall  be  "  The  city  of ,''  and  all  and  every  proGGSB  or  notice  what- 
ever, affecting  any  such  city  shall  be  served  upon  the  mayor,  or  acting  mayor,  or 
in  the  absence  of  both  of  said  ofiBcers  from  the  city,  then  upon  the  city  clerk, 

2312.  Ko  right  of  property  accrued  to  any  city,  corporation,  or  person  un- 
der any  law  heretofore  in  force  shall  be  ajBected  by  this  act,  and  all  city  ordi- 

•  Thif>  wai  the  orif^nal  act  relatire  to  metropolitan  cities,  but  has  been  bj  later  legislAiurss  ftnbjeiited  to 
numerous  changes,  which  are  noied  as  usual  at  the  eud  of  each  amended  secyoo.   Sec&  SI,  b*^  53t  and  1 W  repeiUed. 
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nances  now  in  force  and  not  repugnant  to  the  provisions  of  this  act  shall  remain 
and  continue  in  force  until  altered  or  repealed  by  the  mayor  and  ootmcil. 

2313.  Each  city  governed  by  the  provisions  of  this  act  shall  be  a  body  corpo- 
rate and  politic,  and  shall  have  powers:  Fird — ^To  sue  and  be  sued.  Second — To 
purchase  and  hold  real  and  personal  property  for  the  use  of  the  city,  and  real  estate 
sold  for  taxes.  Third — To  sell  and  convey  any  real  or  personal  estate  owned  by  the 
city,  and  make  such  order  respecting  the  same  as  may  be  conducive  to  the  interests 
of  the  city.  Fourth — ^To  make  all  contracts  and  do  all  other  acts  in  relation  to  the 
property  and  ooncerns  of  the  city,  necessfiry  to  the  exercise  of  its  corporate  or  ad- 
ministrative powers.  Mfth — ^To  exercise  such  other  and  further  powers  as  may  be 
conferred  by  law.  The  powers  hereby  granted  shall  be  exercised  by  the  mayor  and 
council  of  such  city  as  hereinafter  set  forth,  except  when  otherwise  specially  pro* 
vided. 

2314.  Each  city  governed  by  this  act  shall  be  divided  into  wards,  not  less 
than  six  nor  exceeding  ten  in  number,  the  boundaries  of  which  shall  be  defined  by 
ordinance.    Said  waras  shall  be  equal  in  population,  as  near  as  may  be* 

2316.  Whenever  fifty  or  more  l^al  voters  of  any  ward  in  such  city  shall  pe- 
tition the  mayor  and  city  council  thereof  to  divide  such  ward  into  two  or  more  poll- 
ing or  votillg  districts,  and  it  shall  be  made  to  appear  that  said  ward  contains 
more  than  four  hundred  l^al  voters,  the  said  mayor  and  city  council,  on  presenta- 
tion of  said  petition,  shall  by  ordinance  divide  such  ward  into  two  or  more  election 
districts,  and  appoint  judges  and  clerks  of  election  for  such  polling  or  voting  dis- 
tricts, as  now  appointed  for  the  elections  held  in  the  wardf. 

2316.  Precinct  lines  in  that  part  of  the  county  embraced  within  the  corpo- 
rate limits  of  a  city  of  the  metropolitan  class-shall  correspond  with  the  ward  lines 
in  such  city,  and  such  precincts  shall  correspond  in  number  with  the  wards  of  the 
city,  and  beco-extensive  with  the  same;  Provided,  That  when  a  ward  is  divided  into 
two  or  more  election  districts,  the  precinct  corresponding  with  such  ward  shall  be 
divided  so  as  to  correspond  with  the  election  districts. 

2317.  At'  all  velootions  authorized  bythis  act,  the  polls  shall  be  opened  at 
Knch  place  in  election  district  as  may  be  designated  by  the  mayor,  or  as  fixed  by 
ordinance  and  they  shall  be  kept  open  between  the  hours  specified  by  law  for  gen*- 
<ral  state  and  county  elections,  and  shall  be  conducted  in  accordance  with  the  pro- 
tisions  of  such  law. 

2318.  The  general  city  election  io  all  cities  governed  by  this  act  shall  be 
held  on  the  Tu^ay  succeeding  the  first  Monday  in  November,  1891,  and  everr 
two  years  thereafter,  except  as  otherwise  hereinafter  specified.  Such  election  shall 
l)e  held  at  the  same  place  as  are  general  elections  for  the  state  and  county  ofiioials 
occurring  in  sudh  years.  The  officers  to  be  elected  at  such  election  shall  be  a  mayor, 
police  judge,  city  clerk,  treasurer,  and  comptroller.  They  shall  eadi  and  all  be 
elected  by  a  plurality  of  all  votes  cast  at  said  elections  for  such  officials,  and  shall, 
when  properly  qualified,  hold  office  for  the  term  herein  designated,  commencing  on 
the  first  Tuesday  in  January  succeeding  said  election,  or  uritil  their  successors  shall 
be  elected  and  qualified.  The  terms,  powers,  or  authority  of  any  official  herein 
named  elected  at  any  city  election  held  in  December  shall  not  be  affected  or  prejudiced 
by  reason  of  the  fixing  of  the  date  of  holding  city  elections,  as  herein  specified. 

Amended  1891,  p.  79. 

2319.  The  coillicil  of  each  city  governed  by  this  act  shall  consist  of  one 
member  from  each  ward,  and  an  equal  number  from  the  city.  Each  councilman, 
before  entering  upon  the  duties  of  bis  office,  shall  be  required  to  give  a  bond  to 
the  city,  with  two  or  more  good  and  sufficient  sureties,  who  shall  each  justify  that 
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he  is  worth  at  least  five  thonsand  dollars  ($5,000)  in  real  estate  in  such  city,  over 
and  above  all  debts,  liabilities,  and  exemptions.  Such  bond  shall  be  in  the  sum  of 
five  thousand  dollars  ($5,000)  and  shall  be  conditioned  for  the  faithful  discharge  of 
the  duties  of  the  councilmen  giving  the  same,  and  shall  be  further  conditioned  that^ 
if  said  councilman  shall  vote  for  any  expenditure  or  appropriation  of  money,  or  the 
creation  of  any  liability  in  excess  of  the  amount  allowed  by  law,  that*  such  ooun* 
cilroan  and  the  sureties  signing  said  bond  shall  be  liable  thereon,  '  Said  bond  shall 
be  filed  with  and^approved^by^the  mayor. 
Amended  1889,  p.  90;  1891,  p.  74. 

2320.  In  all  cities  of  the  metropolitan  class,  now  existing  or  hereafter  created, 
the  qualified  voters  of  such  city  at  the  general  election  to  be  held  in  1891,  and 
every  two  years  thereafter,  shall  by  a  plurality  of  all  votes  cast  for  such  officials 
elect  a  number  of  councilmen  equal  to  the  number  of  wards  in  said  city  who  shall 
be  known  and  designated  as  councilmen  at  larff6 ;  and  who  shall  hold  office  for 
the  term  of  two  years  from  the  first  Tuesday  in  ^Hinuary  following  said  election  or 
antil  their  successors  are  elected  and  qualified.  At  an  election  which  shall  be  held 
in  1892  and  every  two  years  thereafter,  and  in  the  manner  herein  designated,  there 
shall  also  he  elected  one  councilman  from  each  ward  who  shall  be  designated  wtod 
councilman ;  they  shall  each  hold  office  for  the  period  of  two  years  from  the  first 
Tuesday  in  January  succeeding  such  election.  Whenever  by  reason  of  an  increase 
of  wards  in  such  city,  or  by  reason  of  being  proclaimed  a  city  of  said  metropolitan 
dass,  any  ward  shall  be  without  representation,  it  shall  be  lawful  and  proper  at  the 
next  succeeding  general  city  election,  or  at  a  special  election  the  call  for  and  hold- 
ing of  which  is  hereby  authorized,  to  elect  ward  councilmen  for  such  wards,  and 
also  to  elect  a  number  of  councilmen  at  large  equal  to  the  number  of  new  or  addi- 
tional wards  created.  The  terms  of  such  ward  councilmen,  or  councilmen  at  large, 
shall  be  so  stated  and  adjusted  as  to  correspond  with  the  terms  of  councilmen  of  the 
same  class  elected  in  1892  and  succeeding  years  as  herein  above  designated.  The 
councilmen  at  large  and  the  ward  councilmen  shall  constitute  the  city  council,  and 
no  member  shall  be  eligible  to  more  than  two  consecutive  terms.  Ward  council- 
men  shall  be  residents  of  the  wards  from  which  they  may  be  elected.  All  council- 
men^s  terms  of  office  shall  commence  on  the  first  Tuesiday  in  January  after  their 
election,  except  such  councilmen  as  may  be  elected  at  the  special  election  herein 
authorized,  whose  terms  shall  commence  immediately  after  the  result  of  such  elec- 
tion shall  be  declared.  On  said  first  Tuesday^the  councilmen  shall  assemble  totgether 
and  organize  the  city  council.  The  terms,  powers,  or  authority  of  any  official  herein 
named  elected  at  any  city  election  held  in  December  shall  not  be  affiscted  or 
prejudiced  by  reason  of  the  fixing  the  date  of  holding  city  elections  as  herein 
specified. 

Amended  1691,  p.  76. 

2321.  The  qualifications  of  electors  in  the  several  wards  shall  be  the  same 
as  is  required  for  electors  in  precincts  under  the  laws  of  the  state.  A  meeting  of 
the  council  shall  be  held  the  first  Monday  after  each  city  election,  at  which  meeting 
the  retnms  shall  be  canvassed,  and  it  shall  cause  the  clerk  to  make  out  and  de- 
liver certificates  of  election  to  the  persons  found  to  be  elected,  and  a  neglect  of  any 
such  officer  to  qualify  within  ten  days  after  the  delivery  to  him  of  such  certificate 
shall  be  deemed  a  refusal  to  accept  the  office  to  which  he  may  have  been  elected. 
No  person  shall  be  eligible  to  any  elective  city  office  unless  he  is  a  qualified  voter  in 
the  city  at  the  time  of  his  election. 

2322.  The  mayor  and  council  of  each  city  created  or  governed  by  this 


•  So  in  original. 
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acty  shall  have  the  care^  management,  and  control  of  the  city,  its  property  and 
finances,  and  shall  have  power  to  pass,  amend,  or  repeal  any  and  all  ordinances 
not  repugnant  to  the  constitution  and  laws  of  this  state,  necessary  or  proper  to  exe- 
cute or  carry  into  effect  any  of  the  provisions  hereof,  or  any  of  the  powers  herein 
granted,  except  as  otherwise  herein  provided. 

2323.  The  mayor  and  council  shall  have  power  to  provide  for  the  election  of 
city  ofiBcers,  and  to  prescribe  the  manner  of  conducting  the  same,  and  the  returns 
thereof,  and  the  registration  of  voters,  and  for  deciding  contested  elections  in  any 
manner  not  in  conflict  with  existing  laws,  also  to  provide  for  filling  such  vacancies 
as  may  occur  in  the  office  of  councilmen,  or  other  elective  office  of  the  city,  by 
calling  special  elections  for  that  purppse,  also  to  provide  for  removing  officers  of  the 
city  for  misconduct,  incompetency,  or  for  malfeasance  in  office. 

2324.  The  mayor  and  council  shall  have  power  tO  create  any  office,  or 
employ  any  agent  they  may  deem  necessary  for  the  government  and  best  interest  of 
the  city,  and  to  prescribe  and  r^ulate  the  duties,  powers,  and  compensation  of  all 
officers,  agents,  and  servants  of  the  city  not  herein  provided  for.  But  all  such 
agents,  officers,  and  servants  employed  or  appointed  under  this  act,  so  far  as  practi- 
cal, must  be  qualified  votera  of  said  city. 

Amended  1689,  p.  91. 

23*25.  The  mayor  and  council  shall  have  power  to  require  of  all  officers  or 
servants  elected  or  appointed  in  pursuance  of  this  act,  tO  give  bond  and  security 
for  the  faithful  performance  of  their  duties.  No  officer  shall  become  security  upon 
the  official  bond  of  another,  or  upon  any  bond  executed  to  the  city. 

2326.  The  mayor  and  council  shall  have  power  to  require  from  any  officer 
of  the  city  at  any  time,  a  report  in  detail  of  the  transactions  in  his  office,  or  any 
matter  connected  therewith. 

2327.  The  mayor  and  council  shall  have  power  to  provide  for  the  punishment 
of  persons  disturbing  the  peace  and  good  order  of  the  city  by  clamor  and  noise^ 
by  intoxication,  drunkenness,  fighting,  or  using  obscene  or  profane  language  in  the 
streets  or  other  public  places,  or  otherwise  violating  the  public  peace  by  indeoeni 
and  disorderly  conduct,  or  by  lewd  and  lascivious  behavior. 

2328.  Tlie  mayor  and  council  shall  have  power  to  provide  for  the  punishment 
of  vagrants,  tramps,  common  street  begp;ars,  common  prostitutes,  habitual  dis* 
turbers  of  the  peace,  pick-pockets,  gamblers,  burglars,  thieves,  watch  stuffers,  ball 
game  players,  pei'sons  who  practice  any  game,  trick,  or  device  with  intent  to  swindle^ 
persons  who  abuse  their  families,  and  suspicious  persons  who  can  give  no  reasonable 
account  of  themselves. 

2829.  The  mayor  and  council  shall  have  power  to  restrain,  prohibit^  and  sap- 
press  tippling  shops,  houses  of  prostitution,  opium  joints,  or  dens,  ^mbling  bouses, 
))rize  fighting,  dog  fighting,  cock  fighting,  and  other  disorderly  houses  and 
practices,  all  games  and  gambling  and  desecration  of  the  Sabbath  (commonly 
cail^  Sunday),  and  all  kinds  of  indecencies ;  also  to  regtilate  and  license  or  prohibit 
the  Iseeping  and  use  of  billiard  tables,  ten  pin  or  ball  alleys,  shooting  galleries,  and 
other  similar  places  of  amusements,  and  to  prohibit  and  su])press  by  oixli nance  all 
lotteries  and  8:ift  enterprises  of  all  kinds  under  whatsoever  name  carried  on. 

2  >30.  The  mayor  and  council  shall  have  power  to  make  and  enforce  all 
police  regulations  for  the  good  government,  general  welfare,  health,  safety,  and 
security  of  the  city  and  the  citizens  thereof,  in  a(Mition  to  the  police,  powers  expressly 
granted  herein,  and  in  the  exercis6  of  the  police  power  may  pass  all  needful  and 
proper  ordinances ;  and  shall  have  power  to  im|w>se  fines,  forfeitures,  penalties,  and 
imprisonment  at  hard  labor  for  the  violation  of  any  ordinance,  and  to  provide  for 
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the  recovery,  collection,  and  enforcement  thereof,  and  in  default  of  payment,  to  pro- 
vide for  the  confinement  in  the  city  or  county  prison,  work-house,  or  other  place  of 
confinement  with  or  without  hard  labor  as  may  be  provided  by  ordinance. 
Amended  1891,  p.  76. 

2331.  The  mayor  and  council  shall  have  power  to  prevent  horse  racing  and 
imuQoderate  driving  or  riding  in  the  streets,  and  to  compel  perBons  to  fasten  their 
horses  or  other  animals  attached  to  vehicles  while  standing  in  the  street. 

2332.  The  mayor  and  council  shall  have  power  to  adopt  all  such  measures  as 
they  may  deem  necessary  for  the  accommodation  and  protection  of  strangers  and 
thcf  traveling  public  iu  person  and  property. 

2333.  The  mayor  and  council  shall  have  power  to  punish  and  prevent  the 
carrying  of  concealed  weapons,  the  discharge  of  fire-arms  or  fire-work^  of  any 
description  in  any  of  the  streets,  alleys,  or  public  grounds,  on,  about,  or  in  the 
vicinity  of  buildings. 

2334.  The  mayor  and  council  shall  have  power  to  prevent  any  person  or  per* 
SODS  firom  bringing,  depositing,  having,  or  leaving  upon  or  near  his  premises  or 
elsewhere  within  the  city,  any  putnd  .or  diseased  carcass, or  any  putrid,  diseased, 
or  unsound  beef,  pork,  poultry,  fish,  hides,  or  skins  of  any  kino,  or  any  other  un* 
wholesome  substance,  and  to  compel  the  removal  of  the  saihe  at  the  ejcpeoae  of  such 
person  or  persons. 

2335.  No  owner  of  real  estate  within  the  incorporate  limits  of  such  city  shall 
have  the  right  or  be  permitted  to  subdivide  said  real  estate  into  blocks  and  lots  or 
parcels,  without  first  having  obtained  from  the  city  engineer  a  plat  or  plan  for  the 
avenues,  streets,  and  alleys,  to  be  laid  out  within  or  across  tlie  same,  and  such 
plat  or  plan  of  the  avenues,  streets,  and  alleys  shall  be  made  so  that  such  avenues, 
streets,  and  alleys,  as  far  as  practicable,  shall  correspond  in  widtli,  name,  and  direc- 
tion, and  be  continuous  of  the  avenues,  streets,  ana  alleys  in  the  city  contiguous  to 
or  near  the  real  estate  to  be  subdivided  as  aforesaid,  and  the  mayor  and  coutieil  shall 
have  power  to  compel  the  owner  of  such  real  estate,  in  subdividing  the  same,  to  lay 
out  and  dedicate  to  the  public  the  avenues,  streets,  and  alleys  to  be  within  or  across 
such  real  estate  in  accordance  with  said  plat  or  plan,  and  shall  further  have  the 
power  to  prohibit  the  selling  or  offering  for  sale  any  lots  or  ])arts  of  Biieh  real  estate 
not  subdivided  and  platted  as  herein  required.  Any  and  all  additions  to  be  made 
to  the  city  shall  be  made  so  far  as  the  same  relates  to  the  avenuesj  streets,  and  alleys 
therein,  under  and  in  accordance  with  the  foregoing  provisions. 

Amended  1889,  p.  91. 

2336.  The  mayor  and  council  shall  have  power  to  require  any  and  all  lots 
or  pieces  of  ground  within  the  city,  to  be  drained,  filled,  or  graded,  so  as  to  pre- 
vent stagnant  water,  banks  of  earth,  or  any  other  nuisance  accumulaiiug  or  existing 
thereon  f;and  u[>on  the  failure  of  the  owners  of  such  lots  or  pieces  of  ground  to  fill, 
drai^  or  grade  the  same  when  so  required,  the  council  may  cause  i^uch  lots  or  pieces 
of  ground  to  be  drainejl,  fille<l,  or  graded,  and  the  cost  and  expeoj^  thereof  ^hall  be 
levied  upon  the  property  so  filled,  drained,  or  graded,  and  collected  as  other  special 
taxes. 

2337.  In  each  city  of  the  metropolitan  class  there  shall  be  a  board  of  health, 
to  consist  of  the  mayor,  who  shall  be  chairman;  the  commissioner  of  heulth,  wlio  ^hall 
he  secretary,  and  who  shall  be  the  city  physician  of  said  city;  tfie  chief  of  police, 
sanitary  commissioners,  and  two  members  of  the  city  council,  who  are  chairmen  of 
committees  relating  to  streets  and  alleys  and  sewers  respectively;  a  majority  of  sard 
board  shall  constitute  a  quorum.  Said  commissioner  of  health  shall  be  appointed 
hy  the  mayor,  subject  to  the  approval  of  a  majority  of  the  council,  shall  hold  ufEoe 
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for  a  term  of  two  years  from  date  of  a}>poiutment  unless  sooner  removed  or  retired,, 
shall  have  the  qualifications  of  a  physician  under  laws  of  the  state,  and  receive  com- 

Snsation  at  the  rate  of  two  thousand  dollars  ($2,000)  per  annum,  payable  monthly, 
e  shall  execute  and  enforce  all  laws  of  the  state  and  ordinances  of  the  city,  relat- 
ing to  matters  of  health  and  sanitation,  and  all  rules  and  r^ulations  of  the  board  of 
health  concerning  matters  within  their  jurisdiction  and  control.  He  shall  make 
reports  to  the  board  of  health  as  by  them  directed,  of  his  acts,  doings  and  proceed- 
ings as  such  commissioner,  and  receive  and  execute  the  orders,  directions,  and  in- 
structions of  said  board.  The  sanitary  commissioner,  under  the  direction  of  the 
board  of  health,  shall  have  charge,  control,  and  supervision  of  all  sanitary  and 
health  affairs  of  such  city,  including  the  removal  of  dead  animals,  the  sanitary  con- 
dition of  streets,  alleys  and  vacant  grounds;  of  stock-yards,  wells,  cisterns,  privies, 
water-closets,  cess-pools,  and  stables;  of  houses,  tenements,  manufactories,  and  all 
public  and  private  buildings  of  every  sort,  and  of  any  and  all  buildings  and  places 
not  specified  where  filth,  nuisances,  or  offedsive  matter  is  kept,  or  is  liable  to,  or  does 
accumulate;  the  board  of  health  shall  have  control  and  supervision  of  meats,  food, 
drinks,  and  the  inspection,  condemnation,  use,  sale,  and  disposition  thereof;  and 
shall  have  power  to  define,  declare,  regulate,  suppress,  and  prevent  the  occurrence  of 
nuisances;  said  board  shall  also  have  control  of  all  contagious  or  infectious  diseases, 
and  the  care,  treatment,  regulation,  and  prevention  thereof;  of  all  hospitals,  dispen- 
saries, and  places  for  the  treatment  of  the  sick,  and  of  matters  relating  to  births  and 
deaths,  and  records  thereof  in  said  city;  also  of  all  cemeteries  or  places  for  the 
burial  of  the  dead.  The  jurisdictioil  of  said  board  of  health  shall  extend  over 
such  city,  and  over  all  grounds  and  property  within  three  miles  of  the  limits  thereof.. 
Said  commissioner  of  health  shall  have  power  to  enter  upon  and  inspect  any  and  all 
premises  for  the  detention,  correction,  or  extermination  of  nuisances,  contagious,  or 
infectious  diseases,  or  the  improvement  of  the  sanitary  condition  of  said  premises^ 
Inspectors  of  meats,  milk,  f<M)d,  and  of  any  and  all  other  matters  and  tilings  re- 
lating to  the  sanitary  condition  of  such  city,  shall  be  under  the  control  and  direc- 
tion of  said  board  of  health.  The  board  of  health,  when  in  session,  shall  make 
rules  and  r^ulations  for  the  conduct  of  its  affairs  and  of  the  action  of  the  said 
.  oommissioner  of  health,  and  for  the  efficient  regulation^  control,  direction,  and  im- 
provement of  the  health  and  sanitary  affairs  of  such  city  embraced  or  coming  within 
the  jurisdiction,  direction,  or  control  of  said  board  of  health,  coupled  with  penalties 
for  the  violation  of  the  same.  Said  last  named  rules  and  regulations  shall  be  pre- 
sented to  the  city  council,  and  when  approved  and  enacted  by  said  council,  shall  have 
the  force  and  effect  of  ordinances;  and  offenders  against  the  same  shall  be  prose- 
cuted in  the  police  court  of  said  city  and  punished  as  are  offenders  against  other 
ordinances  of  said  city.  Said  board  of  health  shall,  as  from  time  to  time  required 
by  the  city  council,  assume  control  and  direction  of  the  garbage,  plumbing  inspec- 
tion, pound  master,  and  other  similar  matters  relating  to  the  health  and  sanitary 
condition  of  such  city,  and  in  the  same  m^tkner  hereinbefore^  provided,  make  rules 
and  regulations  for  the  government,  control,  and  effectiveness  of  the  same,  or  may 
continue  to  control  and  direct  the  same  under  existing  ordinances  as  may  be  by  said 
oily  council  directed.  Said  board  of  health  may  provide  such  oHioe  and  employ 
such  clerks,  inspectors,  assistants  and  deputies  as  funds  provided  by  the  city  council 
may  permit,  and  may  make  rules  and  regulations  for  the  government  and  control  of 
such  employees,  and  define  the  duties,  powers,  authority,  and  compensation  of  the 
same.  In  case  of  the  absence,  disability,  or  inability  to  act  of  said  commissioner  of 
health,  the  mayor  may,  and  he  is  hereby  authorized  and  empowered  to  designate  and 
appoint  some  other  member  of  said  board  or  employee  thereof,  to  temporarily  per- 
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form  the  duties  of  said  commissioner,  and  such  appointee  shall  Jiave  aud  exercise 
the  same  powers  and  authority  as  said  commissioner,  during  the  period  for  which 
appointed.  The  chief  of  police  shall  co-operate  with  said  board  in  the  enforcement 
of  all  ordinances  of  the  city  relating  to  matters  within  the  jurisdiction  of  said  board^ 
and  as  otherwise  directed  by  the  mayor  and  board  of  fire  and  police  commiBaiuners, 
To  provide  funds  for  the  conduct  of  the  affairs  of  said  department  of  healthy  the  city 
council  of  said  city  shall,  upon  the  taking  effect  of  this  act  and  thereafter  annually, 
levy  a  tax  uot  exceeding  one-eighth  mill  on  the  dollar  valuation,  upon  all  taxable 
property  in  said  city  suEgect  to  taxation,  which  tax  shall  be  known  03  the  health 
fund,  and  shall  be  enforced  and  collected  as  are  other  general  taxes. 
AmeQded  1889,  p.  92;  1891,  p.  77. 

2338.  The  mayor  and  council  shall  have  power  to  provide  for  the  preTen-^ 
tion  of  oruelty  to  children  or  animals. 

2339.  The  mayor  and  council  shall  have  power  to  r^ulate,  license,  or  pro- 
hibit the  running  at  large  of  dogS,  and  guard  against  injuries  or  aunuyances  there- 
from, and  to  authorize  the  destruction  of  the  same  when  running  at  large  coutrary 
to  the  provisions  of  any  ordinance. 

2340.  The  mayor  and  council  shall  have  power  to  prohibit  or  regulate  the  run- 
ning at  large,  or  the  herding  or  driving  of  domestic  amiinals,  siicTi  as  liogSj  cat- 
tle, horses,  sheep,  goats,  fowls,  or  animals  of  any  kind  or  descriptioD  within  the 
corporate  limits,  and  provide  for  the  impomiding  of  all  animals  running  at  large, 
henled  or  driven,  contrary  to  such  prohibition,  and  also  for  the  forfeiture  and  Bale 
of  animals  impounded  to  pay  the  expenses  of  taking  up,  caring  for,  and  selling  the 
same,  including  cost  of  advertising  and  fees  of  officers. 

2341.  The  mayor  and  council  shall  have  power  to  provide  for  the  iuspectioil 
of  steam  boilers,  pipe  fittings,  and  plumbing,  and  to  appoint  ingpectoi^  except 
as  herein  specially  provided,  and  to  declare  their  powers  and  duties. 

Amended  1889,  p.  93. 

2342.  The  mayor  and  council  shall  have  power  to  prescribe  fire  limits  and 
regulate  the  erection  of  all  buildings  and  other  structures  within  the  corporate  lim- 
its, and  provide  for  the  removal  of  any  building  or  structure,  or  addition  thereto, 
erected  contrary  to  such  regulations,  also  provide  for  the  removal  of  dangerous 
buildings  and  provide  that  wooden  buildings  shall  not  be  erected,  or  placed,  or  re- 
paired  in  the  fire  limits  without  permission,  and  to  direct  that  all  and  any  buildings 
within  such  fire  limits,  when  the  same  shall  have  been  damaged  by  fire,  decay,  or 
otherwise  to  the  extent  of  fifty  per  cent  of  the  value  of  a  similar  new  building  Hbove 
the  foundation,  shall  be  torn  down  or  removed,  and  to  prescribe  the  manner  of  as- 
certaining such  damage  and  to  assess  the  cost  of  removal  of  any  building  erect eil  or 
existing  contrary  to  such  regulations  or  provisions,  against  the  lot  or  real  estate  upon 
which  such  building  or  structure  is  located  or  shall  be  erected,  or  such  cost  may  be 
collected  from  the  owner  of  any  such  buildidg  or  structure,  and  be  enforced  by  civil 
actipn  in  any  court  of  competent  jurisdiction. 

Amended  1889,  p.  93. 

2343.  The  mayor  and  council  shall  have  power  to  regulate  the  construct  ion,  nee, 
and  maintenance  of  party  walls,  and  to  prescribe  and  regulate  the  thickness,  strength, 
and  manner  of  constructing,  stone,  brick,  wood,  or  other  buildings,  the  .size  and 
shape  of  brick  and  other  material  placed  therein,  and  to  prescribe  and  regulate  the 
construction  and  arrangement  of  fire  escapes,  and  tne  placing  of  iron  or  metallic 
shutters  and  doors  therein  and  thereon,  and  to  provide  for  the  inspection  of  elevators^ 
and  for  the  protection  of  elevator  and  hoistway  openings  to  avoid  accident;  to  pre- 
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scribe^  regulate,  and  provide  for  the  inspection  of  all  plumbing,  pipe  fittings "^  or 
sewer  connectings  in  all  houses  or  buildings  now  or  hereafter  ereet^;  to  regnlate  tlie 
sise^  number,  and  manner  of  construction  of  halls,  doors,  stairways,  seats,  aisles,  and 
passage-ways  of  theaters,  tenement  houses,  audience  rooms,  and  all  buildings  of  a 
public  character,  whether  now  built  or  hereafter  to  be  built,  so  tliat  there  may  be 
convenient,  safe,  and  speedy  exit  in  case  of  fire;  to  prevent  the  dangerous  construc- 
tion and  condition  of  chimneys,  fireplaces,  hearths,  stoves,  stove  pipes,  ovens,  boilers, 
and  heating  appliances,  used  in  or  about  any  buildings  or  manufieictory,  and  to  cause 
same  to  be  removed  or  placed  in  safe  condition  when  same  are  considered  danger- 
ous; to  regulate  and  prevent  the  carrying  on  of  manufactures  dangerous  in  causing 
and  promoting  fires;  to  prevent  the  deposit  of  ashes  in  unsafe  places,  and  to  cause 
all  buildings  and  enclosures  as  may  be  in  a  dangerous  state  to  be  put  in  a  safe  con- 
dition ;  to  prevent  the  disposing  of  and  delivery  or  use  in  any  building  or  other 
structure,  of  soft,  shelly,  and  imperfectly  burned  brick  or  other  unsuitable  building 
material  within  the  city  limits,  and  providing  for  the  inspection  of  the  same;  to 
provide  for  the  abatement  of  dense  volumes  of  smoke;  to  r^ulate  the  construction 
of  area  ways,  stairways,  and  vaults;  and  to  regulate  partition  fences. 
Amended  1889,  p.  94;  1891,  p.  80. 

2344.  The  mayor  and  council  shall  have  power  to  regulate  the  t^^Tiqwrtil* 
tion  of  articles  through  the  streets,  and  to  prevent  injuries  to  the  streets  from 
overloaded  vehicles,  andto  prescribe  the  width  of  tires  for  wagons  used  on  paved • 
streets. 

2345.  The  mayor  and  council  shall  have  power  to  prevent  or  regnlate  the 
rolling  of  hoops,  playing  of  ball,  flying  of  kites,  the  riding  of  bicycles  or  tricycles, 
or  any  other  amusement  or  practice  having  a  tendency  to  annoy  persons  passing 
in  the  street  or  on  the  sidewalks,  or  to  frighten  teams  or  horses. 

234G.  The  mayor  and  council  shall  have  power  to  provide  for  keeping  side- 
walks clean  and  free  from  obstructions  and  accumulations,  and  may  provide  for 
the  assessment  and  collection  of  taxes  on  real  estate,  and  for  the  sale  and  convey- 
ance thereof,  to  pay  the  expenses  of  keeping  the  sidewalk  adjacent  to  such  real 
estate  clean  and  free  from  obstructions  and  accumulations  as  herein  provided. 

2347.  The  mayor  and  council  shall  have  power  to  regulate  the  weighing^ 
and  measuring  of  hay,  wood,  and  other  articles  exposed  for  sale,  and  of  all  coalsold 
or  delivered  within  the  city,  and  to  provide  for  and  regulate  the  inspection  and 
sale  of  meats,  flour,  poultry,  fish,  milk,  v^tables,  and  all  other  provisions  or  ar^- 
tides  of  food  exposed  or  oflered  for  sale  in  the  city,  and  to  prescribe  the  weight  and 
quality  of  bread  exposed  or  oflered  for  sale  in  the  loa£ 

2343*  The.  may  or  and  council  shall  have  power  to  regulate  or  prohibit  the 
transportation  and  keeping  of  gunpowder,  oils,  and  other  combustible  and  ex- 
plosive ai*ticles. 

2349.  The  mayor  and  city  council  shall  have  power  to  regulate,  license,  or 
prohibit  the  sale  of  domestic  animals,  or  of  goods,  wares,  and  merchandise  at 
public  auction,  on  the  streets,  alleys,  highways,  or  any  public  grounds  within  the 
city. 

2350.  The  mayor  and  council  shall  have  power  to  prohibit  the  establishment 
of  additional  cemeteries  within  the  limits  of  the  city,  and  to. regulate  the  regis- 
tration  of  births  and  deaths,  to  direct  the  keeping  and  returning  of  bills  of 
mortality,  and  impose  penaltie^on  physicians,  sextons,  and  others  for  any  default  in 
the  premises. 

2351.  The  mayor  and  council  shall  have  power  to  regulate  levees,  depots. 


*So  in  original. 
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•depot  groandsy  and  places  for  storing  freights  and  goods^  and  to  provide  for  and 
regulate  the  laying  of  tracks  and  the  passage  of  steam,  cable,  horse,  or  other 
railways  through  the  streets,  alleys,  and  public  grounds  of  the  city. 

2352.  The  mayor  and  council  shall  have  power  to  regulate  the  crossings  of 
railway  tracks,  to  regulate  the  running  of  railway  engines,  cars,  and  trucks 
within  the  limits  of  the  city,  and  to  make  other  and  further  rules  and  restrictions 
ta  prevent  accidents  at  crossings  and  on  the  tracks  of  railroads,  and  to  prevent 
fires  from  engines;  also  to  regulate  and  prescribe  the  time  and  manner  of  running 
street  cars  within  the  city,  and  to  require  the  heating  and  cleaning  of  such  carsj  and 
to  fix  and  determine  the  £eire  to  be  charged. 

2353.  The  mayor  and  council  have  power  to  require  the  lighting  of  any  rail- 
way within  the  city,  the  cars  of  which  are  propelled  by  steam,  in  such  manner  as 
they  shall  prescribe,  and  may  fix  and  determine  the  number,  size,  and  style  of  the 
lamp  posts,  burners,  lamps,  and  all  other  fixtures  and  apparatus  necessary  for  such 
lighting,  and  the  points  of  location  for  such  lamp  posts,  and  in  case  the  company 
owning  or  operating  such  railways  shall  fail  to  comply  with  such  requirement,  the 
<K>unoiTmay  cause  the  same  to  be  done,  and  may  assess  the  expense  thereof  against 
sach  company,  and  the  same  shall  constitute  a  lien  upon  any  real  estate  belonging 
to  such  company  and  lying  within  such  city,  and  may  be  collected  in  the  same  man- 
ner as  taxes  for  general  purposes. 

2854.  The  mayor  and  council  shall  have  power  to  require  any  railroad  com- 
pany or  companies,  owning  or  operating  any  railroad  track  or  tracks  upon  or  across 
any  public  street  or  streets  of  the  city,  to  erect,  construct,  reconstruct,  complete,  and 
keep  in  repair  any  viaduct  or  viaducts,  upon  or  along  such  street  or  streets,  and 
over  or  under  such  track  or  tracks,  including  the  approaches  of  such  viaduct  or 
viaducts  as  may  be  deemed  and  declared  by  the  mayor  and  council  necessary  for  the 
safety  and  protection  of  the  public;  Provided,  That  the  approaches  to  any  such 
viaduct,  which  any  railroad  company  or  companies  may  be  required  to  construct, 
reconstruct,  and  keep  in  repair,  shall  not  exceed,  for  each  viaduct,  a  total  distance 
of  eight  hundred  feet.  Whenever  any  such  viaduct  shall  be  deemed  and  declared 
by  ordinance  necessary  for  the  safety  and  protection  of  the  public,  the  mayor  and 
council  shall  provide  for  appraising,  assessing,  and  determining  the  damages,  if  any, 
which  may  be  caused  to  any  property  by  reason  of  the  construction  of  such  viaduct 
and  its  approaches.  The  proceedings  for  such  purpose  shall  be  the  same  as  provided 
herein  for  the  purpose  of  determining  damages  to  property  owners  by  reason  of 
the  change  of  grade  of  a  street,  and  such  damages  shall  be  paid  by  the  city,  and 
may  be  assessed  by  the  city  council  against  property  benefited,  and  the  cost  of  ap- 
proaches beyond  said  distance  of  eight  hundred  feet  may  also  be  assessed  by  the 
council  against  property  benefited  by  reason  of  the  construction  of  any  such  via- 
duct and  its  approaches.  The  width,  height,  and  strength  of  any  such  viaduct 
and  the  approaches  thereto,  the  material  therefor,  and  the  manner  of  construction 
thereof  shall  be  as  required  by  the  board  of  public  works,  as  may  be  approved  by 
the  mayor  and  council.  When  two  or  more  railroad  companies  own  or  oi>erate 
separate  lines  of  track  to  be  crossed  by  any  such  viaduct,  the  proportion  thereof 
and  of  the  approaches  thereto,  to  be  constructed  by  each,  or  the  cost  to  be  borne  by 
<each,  shall  be  determined  by  the  mayor  and  council.  After  completion  of  any  such 
viaduct,  any  revenue  derived  therefrom  by  the  crossing  thereon  of  any  street  rail- 
way lines  or  otherwise,  shall  constitute  a  special  fund,  and  shall  be  applied  in 
making  repairs  to  such  viaduct.  All  ordinary  repairs  to  any  such  viaduct  or  to  the 
approaches  thereto  shall  be  paid  out  of  such  fund  or  shall  be  borne  by  the  city. 

2365.  The  mayor  and  council  shall  have  power  to  license  and  regulate  the 
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keeping  of  toll  bridges  within  or  terminating  within  the  city^  for  the  passage  of 
persons,  teams,  and  property  over  any  iriver  passing  wholly  or  in  part  within  or 
running  by  and  adjoining  the  corporate  limits  of  any  such  city;  to  fix  and  determine 
the  rates  of  toll  over  any  such  bridge  or  over  the  part  thereof  within  the  city^ 
and  to  authorize  the  owner  or  owners  of  any  such  bridge  to  charge  and  collect 
the  rates  of  toll  so  fixed  and  determined,  from  all  persons  passing  over  or  using 
the  same. 

2356.  The  mayor  and  council  shall  have  power  to  regulate  and  provide  for  the 
lighting  of  streetSf  laying  down  gas  pipes,  and  erection  of  lamp  posts,  electric 
towers,  or  other  apparatus,  and  to  regulate  the  sale  and  use  Q|f  gas  and  electric  lights, 
and  fix  and  determine  the  price  of  gas,  the  charge  of  electric  light,  and  the  rent  of 
gas  meters  within  the  city,  and  regulate  the  inspection  thereof,  and  to  regulate 
telephone  service  and  the  use  of  telephones  within  the  city  and  to  fix  and  deter- 
mine the  charges  for  telephones  and  telephone  service  connections,  and  to  prohibit 
or  regulate  the  erection  of  teleeraph,  telephone,  or  electric  wire  poles,  or  other  pole» 
for  whatsoever  purpose  desirea  or  used  in  the  public  grounds,  streets,  or  alleys,  and 
the  placing  of  wires  thereon,  and  to  require,  the  removal  from  the  public  grounds,, 
streets,  or  alleys,  of  any  or  all  such  poles,  and  to  require  the  removal  and  placing^ 
under  ground  of  any  or  all  telegraph,  telephone,  or  electric  wires. 

Amended  1889,  p.  96. 

2367.  The  mayor  and  council  shall  have  power  to  appropriate  money  and 
provide  for  the  payment  of  the  debts  and  expenses  of  the  city. 

2358.  The  mayor  and  council  shall  have  power  to  provide  for  the  planting^ 
and  protection  of  shade  or  ornamental  and  useful  trees,  and  for  the  protection  of 
birds,  their  nests  and  eggs. 

2369.  The  mayor  and  council  shall  have  power  to  erect,  designate,  establish, 
maintain,  and  r^ulate  hospitals,  or  work-houses,  houses  of  correction,  jails,, 
station  houses,  and  other  necessary  buildings. 

Amended  1889,  p.  96. 

2360.  The  mayor  and  council  shall  have  power  to  provide  for,  regulate,, 
and  require  the  numbering  or  renumbering  of  houses  along  public  streets  or 
avenues;  to  care  for  and  control,  to  name  and  rename  streets,  avenues,  and  parks, 
and  squares  within  the  city;  to  provide  for  the  opening,  vacating,  widening,  and 
narrowing  of  streets,  avenues,  and  alleys  within  the  city,  under  such  restrictious  and 
r^ulations  as  may  be  provided  by  law;  Providedy  That  no  street  or  avenue  shall  be 
narrowed  to  a  width  of  less  than  sixty-six  feet,  except  on  petition  of  two-thirds  of  the 
owners  of  the  lots  and  real  estate  along  that  portion  of  the  street  or  avenue  narrowed. 

2361.  The  mayor  and  council  shall  have  power  to  regulate  and  prevent  the  use 
of  streets,  sidewalks,  and  public  grounds  for  signs,  sign  posts,  awnings,  awning 
posts,  scales,  or  other  like  purposes;  to  regulate  and  prohibit  the  exhibition,  or 
carrying,  or  conveying  of  banners,  placards,  advertisementSy  or  the  distribution 
or  posting  of  advertisements,  or  handbills  in  the  streets  or  public  grounds,  or  upon 
the  sidewalks. 

2362.  The  mayor  and  council  shall  have  power  to  provide  for  the  inspection 
of  weights  and  measures,  and  prohibit  the  use  of  any  imperfect  weights  or 
measures  or  weighing  apparatus. 

2363.  The  mayor  and  council  shall  have  power  to  establish  and  maintain 
public  libraries,  reading  rooms,  art  galleries,  and  museums,  and  to  provide  the 
necessary  grounds  or  buildings  therefor;  to  purchase  books,  papers,  maps,  manu- 
scripts, and  works  of  art  and  objects  of  natural  or  scientific  curiosity  and  instructiou 
therefor,  and  to  receive  donations  and  bequests  of  money  or  property  for  the  same 
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in  trust  or  otherwise.     They  may  also  pass  necessary  by-laws  and  regulations  for  the 
protection  and  government  of  the  same. 

Amended  1889,  p.  96.  ^ 

2364.  The  mayor  and  council  shall  have  power  to  lay  off  the  city,  or  parts 
thereof^  into  suitable  districts  for  the  purpose  of  establishing  a  system  of  sewer* 
age  and  drainage;  to  provide  such  system  and  regulate  the  construction  and 
repairs  and  use  of  sewers  and  drains^  and  of  all  proper  house  construction  and 
branches^  and  provide  penalties  for  any  obstruction  of  or  injury  to  any  sewer  or 
part  thereof,  and  to  require  and  compel  sewer  connections  to  be  made. 

Seell,40(7N.W.,739). 

2366.  The  mayor  and  council  shall  have  power  to  erect,  construct,  and  main- 
tain water* works,  either  within  or  without  the  corporate  limits  of  the  city,  and 
to  make  all  needful  rules  and  regulations  concerning  the  use  of  the  water  supplied 
by  such  water-works,  and  to  do  all  acts  necessary  for  the  construction,  completion,. 
management,  and  control  of  the  same,  including  the  appropriation  of  private  prop- 
erty for  the  public  use  in  the  construction  and  operation  of  such  water-works,  com- 
pensation for  such  appropriation  to  be  made  as  is  provided  by  this  act.  And  the 
mayor  and  council  of  each  city  created  or  governed  by  this  act  shall  have  power  to- 
construct- and  maintain  water- works  on  such  terms  and  upder  such  regulations  as 
may  be  agreed  on,  or  to  provide  by  contract  for  the  construction  and  maintenance 
or  leasing  of  water-works,  or  any  main  or  line  thereof,  or  aettling  basins  therefor. 

2366.  The  mayor  and  council  shall  have  power  to  erect  and  establish  market 
ItOUSes,  and  make  market  places,  and  to  provide  for  the  erection  of  all  other  useful 
and  jiecessary  buildings  for  the  use  o£  the  city,  and  for  the  protection  and  safety  of 
all  property  owned  by  the  city,  and  they  may  locate  such  market  houses  and 
market  places,  and  buildings  aforesaid,  on  any  streets,  alleys,  or  public  grounds,  or 
on  any  land  purchased  for  such  purpose ;  to  provide  for  the  safety  and  protection  of 
private  property  where  damages  are  likely  to  occur  by  the  action  of  the  elements, 
or  through  the  carelessness  and  negligence  of  any  servant  or  officer  of  the  city ;  and 
to  establish,  alter,  and  change  the  channels  of  streams  and  water-courses 
within  the  city,  and  bridge  the  same ;  Provided,  That  any  such  improvement  cost- 
ing in  the  aggregate  a  sum  greater  than  twenty  thousand  dollars,  sliall  not  be 
authorized  until  the  ordinance  providing  therefor  shall  be  first  submitted  to,  and 
ratified  by,  a  majority  of  the  l^al  voters  of  such  city  voting  thereon. 

2367.  [Census.] — The  mayor  and  council  shall  have  power  to  provide  for  and 
cause  to  be  taken  any  enumeration  of  the  inhabitants  of  the  city. 

2368.  The  mayor  and  council  shall  have  power  to  appropriate  private  prop-^ 
erty  for  the  use  of  the  city  for  streets,  alleys,  avenues,  sewers,  public  squares,  mar- 
ket places,  gas-works,  or  water-works,  including  mains,  pipe  lines,  and  settling 
basins  therefor,  the  right  and  power  to  appropriate  private  property  for  sewers,, 
boulevards,  and  water-works  to  extend  to  a  distance  of  ten  miles  from  the  corporate 
limits  of  the  city.  All  cities  of  the  metropolitan  class  and  all  other  corporations 
exercising  the  right  of  eminent  domain  within  the  corporation  limits  of  such  cities,, 
upon  condemning  private  property  under  such  authority,  shall  cause  to  be  recorded 
an  accurate  plat  and  a  clear,  definite  description  of  the  property  so  taken  in  the 
office  of  register  of  deeds  of  the  county  within  which  such  city  is  located,  within 
thirty  days  after  the  other  legal  steps  for  the  acquisition  of  such  title  shall  have 
been  taken. 

Amended  1889,  p.  97.  , 

2369.  The  mayor  and  council  shall  have  the  power  to  tax,  license,  and  regu* 
late  pawnbrokers,  auctioneers,  employment  agencies,  commission  merchants,  bro- 
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kersy  insurance  officers,  insurance  agents,  surveyors,  engineers,  architects,  house- 
movers,  runners,  hawkers^  peddlers,  telegraph,  telephone,  or  express  interest  or 
business,  coal  dealers,  and  also  suth  kind  of  business  or  vocation  as  the  public 
good  may  require;  and  the  mayor  and  council  shall  also  have  the  power  to  tax^ 
license,  and  r^ulate  sales  of  bankrupt  stocks  of  goods,  and  the  selling  or  contract- 
ing for  sale  of  any  goods,  wares,  or  merchandise  by  sample,  when  such  goods,  wares, 
or  merchandise  are  thereafter  to  be  sent  or  delivered  to  the  purchaser.  The  mayor 
and  council  shall  also  have  power  to  levy  and  collect  a  license  tax  on  shows,  cara- 
vans, circuses,  and  exhibitions  for  pay;  billiard  tables,  ball  and  ten-pin  alleys,  with- 
out r^ard  to  the  number  of  pins  used,  hacks,  drays,  or  other  vehicles  used  for  pay, 
within  the  city,  and  may  prescribe  the  compensation  for  the  use  of  such  hacks, 
drays,  and  other  vehicles. 

Amended  1889,  p.  148;  1891,  p.  128. 

2370.  The  mayor  and  council  are  hereby  authorized  and  empowered  to  issue 
bonds  of  the  city  with  interest  coupons  annexed  thereto  in  such  amounts  and  for 
such  lengths  of  time  as^  they  may  deem  proper,  the  rate  of  interest  not  to  exceed 
six  per  cent  per  annuQ)[,^for  the  construction  and  maintenance  of  sewers  or  in  tbe 
renewal  of  outstanding  bohds  of  said  city  bearing  a  high  rate  of  interest,  or  for  the 
purpose  of  funding,  taking  up,  and  making  payment  of  the  floating  indebtedness 
and  liabilities  of  the  city,  and  for  the  construction  of  a  city  hall  or  other  needfnl 
buildings  for  the  use  of  the  city,  or  for  the  appropriation  or  purchase  of  gas-works, 
water-works,  or  land  for  public  parks.  All  such  bonds  shall  express  upon  their 
face  the  purpose  for  which  they  are  issued;  Provided,  The  bonded  indebtedness  of 
the  city,  exclusive  of  the  district  paving  bonds,  and  curbing  and  euttering  bonds 
heretofore  issued,  district  bonds  issued  for  the  erection  of  a  city  hall,  grading  bonds 
hereafter  issued,  and  bonds  issued  for  park  purposes,  shall  not  at  any  time  exceed 
in  the  aggr^ate  twelve  and  one-half  (12^)  per  centum  of  the  assessed  valuation  of 
the  taxable  property  in  the  city;  Provided  further y  No  bond  shall  be  issued  except 
such  renewal  bonds,  and  bonds  for  paving  or  appropriation  of  gas-works  or  water- 
works, or  land  for  public  parks  or  boulevards,  or  for  curbing  or  guttering  purposes, 
or  for  the  erection  of  a  city  hall,  in  excess  of  two  hundred  thousand  ($200,000) 
dollars  in  any  one  year,  nor  until  the  legal  electors  of  said  city  shall  have  author- 
ized the  same  by  a  vote  of  two-thirds  of  all  the  electors  voting  on  such  proposition 
at  a  general,  annual,  or  special  election  of  said  city,  called  after  twenty  days'  public 
notice,  stating  distinctly  the  amount  and  the  purpose  for  which  they  are  to  be  issued ; 
which  bonds  or  the  proceeds  from  the  sale  thereof  shall  not  be  diverted  from  the 
purpose  for  which  they  were  issued,  and  shall  not  be  disposed  of  at  less  than  par. 

Amended  1889,  p.  97;  1891,  p.  81. 

2371.  The  sinking  fund  to  redeem  at  maturity  the  bonded  indebtedneft  of 
the  city  may  be  used  to  purchase  such  bonds,  before  mat urityj  oYi  such  terms,"  and 
in  such  manner  as  may  be  prescribed  by  ordinance;  Provided,  That  bond-holders 
shall  be  given  an  opportunity  to  compete  for  the  sale  of  bonds  held  by  them,  and 
the  bonds  that  can  be  purchased  upon  the  most  favorable  terms  shall  be  preferred. 

2372.  The  mayor  and  council  shall  have  power  to  create  a  board  to  be  known 
as  commissioners  of  adjustment,  to  be  composed  of  the  city  engineer  and  two 
resident  freeholders,  who  shall,  as  soon  as  practicable,  cause  to  be  surveyed  in  sec- 
tions or  districts  all  lots,  blocks,  streets,  alleys,  and  public  grounds  within  any  city 
of  the  metropolitan  class,  not  surveyed  and  platted  with  fixed  monuments  and  re- 
corded; and  such  additions  within  the  incorporate  limits  of  such  city  where  dis- 
crepancies or  uncertainties  may  exist  as  to  the  lines  of  the  streets,  alleys,  lots,  or 
blocks  in  such  addition  ;  and  to  make  maps  of  their  surveys,  in  sections  or  districts^ 
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showing  thereon  the  width  of  every  street  and  alley,  and  the  extent  of  all  squares, 
parks,  and  public  grounds  within  such  section  or  district ;  and  to  fix  monunrieulfi  b3 
may  be  necessary  for  the  preservation  of  all  lines  bo  established.  Said  comniis* 
sioners  shall  also  constitute  a  board  of  appraisers,  who  shall  appraise  all  damage$i 
sustained  by  the  adoption  of  such  lines  and  plats,  and  shall  submit  a  list  of  such 
damages  to  the  mayor  and  city  council  for  their  approval  or  modification,  and  who 
shall  tender  the  amount  of  damages  so  approved  to  tlje  party  ur  parties  entitled  t<> 
the  same,  before  the  final  passage  of  any  ordinance  affecting  tiie  same,  and  attach  a 
record  of  such  action  to-the  documents  filed  with  the  county  clerk,  and  any  persoo 
feeling  aggrieved ,  by  the  award  of  damages  may  appeal  therefrom  to  the  district 
court  within  sixty  days  after  approval  or  modification  by  tlie  mayor  and  council 
Said  commissioners,  having  completed  their  survey,  mafiSj  and  profiles  of  any  s|)e- 
cific  district,  shall  deliver  the  same,  with  a  written  report,  to  the  clerk  of  tlie  c  ity, 
who  thereupon  shall  publish  a  notice  for  three  weeks,  in  the  ofEciul  [>aper  of  the 
city,  stating  that  such  report  has  been  made,  and  tliat  tlie  same,  with  ma[>8^  is  open 
to  public  inspection  in  the  oifice  of  the  city  engineer,  where  the  same  shall  he  kept 
during  the  publication  of  said  notice.  Any  property  owner  or  other  persion  inter- 
ested, who  shall  be  dissatisfied  with  such  survey  and  plats  thereof,  may,  at  any  tiuie 
within  three  months  after  publication  of  said  notice,  file  with  the  ckrk  of  the  city 
objections  thereto,  in  writing,  stating  specifically  the  grounds  and  reasons  of  such 
objections.  After  the  expiration  of  such  time,  in  case  such  object ioas  are  so  filed, 
said  clerk  shall  cause  said  maps,  with  the  written  objections  thereto,  to  be  returned 
to  said  commissioners,  who  may,  after  duly  considering  auch  objections,  modify  their 
reports,  if  they  deem  proper.  In  case  no  written  objections  are  so  fileil,  or  being 
filed,  and  having  been  considered  by  said  commissioners,  tlie  said  maps  and  reports 
shall  be  submitted  to  the  common  council,  who  shall  fix  a  time  and  publish  a  notice 
thereof  in  the  official  paper,  and  they  may  hear  at  such  time  any  objections  to  said 
maps  and  reports,  and  change  the  same  as  they  may  deem  just  and  proper;  and 
when  the  same  shall  have  been  made  satisfactory  to  the  council,  such  I'e ports  as 
modified  shall  be  adopted  by  ordinance  in  due  form,  and  the  council  shull  cause  a 
copy  thereof,  with  such  maps  and  reports,  to  be  filed  with  the  county  clerk  of  the 
county  in  which  said  city  is  located,  and  he  shall  record  the  same  as  iustrnmcnts  of 
real  estate  are  required  to  l)e  recorded;  and  afterwards  said  maps  and  surveys  shall 
stand  as  the  legal  and  valid  plat  of  said  city,  or  part  thereof,  to  deter unue  all  lines 
of  lots,  blocks,  streets,  alleys,  and  public  grounds,  in  the  parts  of  said  city  so  sur- 
veyed. The  report  of  said  board  herein  referred  to  shall  be  const rueii  to  mean  a 
report  of  a  majority  of  said  commissioners.  The  said  connuiasioners  shall  be  ap- 
pointed by  the  mayor,  subject  to  the  approval  of  the  city  council,  and  in  cases  of  a 
vacancy  happening  in  said  board,  by  death,  resignatioUj  or  other wisp,  tfje  vacancy 
shall  be  filled  in  like  manner.  And  the  mayor  and  council  may  by  ordiiituice  pro- 
vide for  the  preservation  and  protection  of  said  monuments,  and  the  puuisJuneiit  of 
any  person  or  persons  removing  the  same  or  interfering  therewith. 

2373.  The  mayor  and  council  shall  have  power  to  open,  extend,  widen,  nar- 
row, grade,  curb  and  gutter,  park,  beautify,  or  otherwise  imjn^ove  and  keep  in  good 
repair,  or  cause  the  same  to  be  done  in  any  manner  they  may  deem  propr,  any 
Streety  avenue,  or  alley  within  the  limits  of  the  city  and  may  grade  partially  or  to 
the  established  grade,  or  park  or  otherwise  improve  any  width  or  part  of  atiy  stich 
street,  avenue,  or  alley,  and  may  also  construct  and  repair,  or  cau^e  and  compel  the 
construction  and  repair  of  sidewalks  in  such  city,  of  such  material,  and  in  such 
manner  as  they  may  deem  proper  and  necessary;  and  to  defray  the  cost  and  expense 
of  improvements,  or  any  of  them,  the  mayor  and  council  of  such  city  shall  have 
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power  and  aathority  to  levy  and  collect  special  taxes  and  assessments  upon  the  lots 
^ind  pieces  of  ground  adjacent  to  or  abutting  upon  the  street,  avenue,  alley,  or  side- 
walk thus  in  whole  or  in  part  opened,  widened,  curbed,  and  guttered,  graded,  parked, 
extended,  constructed,  or  otherwise  improved  or  repaired,  or  which  may  be  espe- 
<*ially  benefited  by  any  of  said  improvements;  Provided,  That  the  above  provisions 
nhall  not  apply  to  ordinary  r^Miirs  of  streets  or  alleys  and  one-half  of  the  expense 
4>f  bringing  streets,  avenues,  alleys,  or  parts  thereof,  to  the  established  grade  shall 
be  paid  out  of  the  general  fund  of  the  city,  exc^  as, otherwise  hereinafter,  provided; 
Provided,  That  where  any  street  is  to  be  graded  under  the  provisions  provided  by 
this  section,  but  not  to  the  established  grade,  it  shall  be  done  only  after  the  owners 
representing  a  majority  of  the  front  feet  of  the  property  abutting  on  the  part  of 
$uch  street  to  be  so  partially  graded  shall  have  petitioned  the  city  council  for  such 
work  to  be  done;  Provided  further,  That  whenever  the  owners  of  the  lots  abutting 
upon  any  street  or  alley,  or  part  thereof,  within  said  city  representing  three-fifths 
(f)  of  the  feet  front  abutting  upon  such  part  of  street  or  alley  desired  to  be  graded 
«iiall  i)etition  the  council  to  grade  such  street  or  alley  or  part  thereof,  without  charge 
to  the  city,  the  mayor  or  council  may  order  the  grading  done,  and  as6e&<  the  ouet 
thereof  against  the  property  abutting  upon  such  street  or  alley  or  such  part  thereof 
so  graded.  The  total  cost  of  such  grading  shall  be  levied  and  collected  in  a  single 
imyment  upon  the  completion  of  such  work;  or  upon  petition  of  not  less  than  three^ 
fifths  (f )  of  the  feet  front  along  the  street  or  alley  so  graded,  the  cost  may  be  made 
payable  in  ten  (10)  equal  installments  exteuding  over  a  period  of  nine  years,  in  the 
same  manner,  at  the  same  rate,  and  subject  to  the  same  conditions  as  are  payments 
for  leaving,  curbing,  guttering,  and  like  improvements  hereinafter  specified.  In 
case  of  such  installment  payment  the  mayor  and  council  shall  by  ordinance  create 
districts  embracing  the  property  represented  by  such  petition,  and  abutting  on  which 
said  grading  was  done,  to  be  known  as  grading  districts  and  numbered  conpecutively* 
And  for  the  purpose  of  paying  the  cost  of  such  grading  within  such  district — pend* 
ing  payment  of  the  installments  herein  provideil — the  maypr  and  council  are  hereby 
authorized  and  empowered' by  ordinance  to  issue  bonds  to  be  called  Grading  Boncfs 
No.  — ,  to  run  for  the  same  time,  to  bear  the  same  rate  of  interest,  and  be  subject  to 
the  same  and  all  conditions  of  sale,  use,  protection,  charge,  lien,  and  liquidation  for 
grading  purposes  as  is  hereinafter  provided  for  "District  Street  Improvement 
Bonds"  issuw  to  oover  the  cost  of  paving,  curbing,  and  like  improvements;  Pro- 
vided  further.  That  in  case  the  gnwle  of  any  street  or  part  of  street  used  by  the  pub- 
lic shall  not  have  been  established,  or  in  case  any  street  or  part  thereof  shall  not 
have  been  worked  to  grade,  then,  and  in  such  case,  the  owner  or  owners  of  any 
lot,  lots,  or  lands  i  abutting  on  such  streets  or  portion  of  streets  as  aforesaid  shall 
only  be  required  to  constructor  repair  the  sidewalks  along  such  street  or  part  thereof 
with  plank,  as  the  council  may  direct  in  such  case;  And  provided  further,  That  in 
case  the  owner  or  owners  of  any  such  lot,  lots,  or  land  abutting  on  such  street  or 
portion  thereof  shall&il  to  construct  or  repair  such  sidewalks  in  the  manner  and 
within  the  time  as  directed  and  reouired  by  the  council  in  each  case  after  having 
received  due  notice  to  do  so,  they  shall  be  liable  for  all  damages  or  injuries  ooca- 
sioned  by  reason  of  the  defective  or  dangerous  condition  of  any  such  sidewalk ;  And 
provided  further^  That  curbing  and  guttering  shall  not  be  ordered  or  required  to  be 
laid  on  any  street,  avenue,  or  alley  not  ordened  to  be  paved  except  on  the  petition 
of  a  majority  of  the  owners  of  the  property  abutting  along  the  line  of  that  portion 
of  the  street,  avenue,  or  alley  to  be  curbed  and  guttered.  The  mayor  and  council 
shall  have  power  to  improve  any  street  or  alley,  or  part  thereof  in  the  city,  and  for 
that  purpose  to  create  suitable  street  improvement  districts,  which  shall  be  consecu- 
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tivdj  numbered.  Sacfa  work  to  be  done  under  contract  and  under  the  superintendent'*' 
of  the  board  of  public  works  of  the  city.  Such  improvements  shall  consist  of  pav- 
ings r^Hivingy  or  macadamizine^  as  well  as  curbing^  if  duch  are  necessary  on  any  street 
or  alley  ordered  improved  by  the  mayor  and  council ;  Pi'omdedf  That  before  any  im- 
proving shall  be  done  upon  any  street^  alley,  or  avenue  in  which  there  are  gas  or 
water  nrains  laid,  or  to  be  laid,  or  sewers  constructed,  or  to  be  constructed,  the  mayor 
•and  city  council  shall  cause  all  gas,  water,  and  sewer  connections  to  be  made  as  here- 
after provided.  'Whenever  ihe  owner  of  the  lots  or  lands  abutting  upon  the  streets 
or  allejrs  within  the  street  improvement  district,  representing  a  majority  of  the  feet 
front  thereon,  shall  petition  the  council  to  improve  such  streets  or  alleys,  it  shall  be 
the  duty  of  the  mayor  and  council  to  improve  the  same,  and  in  all  cases  of  paving, 
repaving,  or  macadamizing  there  shall  be  used  such  material  as  such  majority  of 
the  owners  shall  determine  upon;  Providedy  The  council  shall  be  notified  in  writing 
by  said  owners  of  such  determination,  within  thirty  days  next  after  the  passage  and 
approval  of  the  ordinance  ordering  such  improving.  In  case  such  owners  fail  to 
designate  the  material  the[y]  desire  to  use  in  such  improving,  in  manner  and  within 
tbe  time  above  provided,  the  mayor  and  council  shall  determine  upon  the  material 
to  be  used.  The  cost  of  improving  the  streets  and  alleys  within  any  improve- 
dient  district,  except  the  paving  of  intersections  of  streets  and  space  opposite  alleys 
"within  such  district,  shall  be  assessed  upon  the  lots  and  lands  abutting  upon  the 
streets  and  alleys  in  such  district,  in  proportion  to  the  feet  front  so  abutting  upon 
«ncfa  streets  and  alleys.  The  assessments  of  special  taxes  for  improvement  purposes 
herein  provided  for  shall  be  made  as  follows :  The  total  costs  of  the  improvements 
«(hall  be  levied  at  one  time  upon  the  property  and  become  delinquent  as  herein  pro- 
vided :  One-tenth  (^  of  the  total  amount  shall  be  delinquent  in  fifty  days  after 
audi  levy,  one-tenth  (^)  in  one  year,  one-tenth  (A)  in  two  years,  one-tenth  {'^)  in 
three  years,  one-tenth  (y^-)  in  four  years,  one-tenth  {^)  in  five  years,  one-ienth  {•^) 
in  six  years,  one-tenth  (■^)  in  seven  years,  one-tenth  (^  in  eight  years,  one-tenth 
{J^)  in  nine  years ;  each  of  said  installments,  except  the  first,  shall  draw  interest  at 
the  rate  of  six  per  cent  per  annum  from  the  time  of  levy  afoi-e^d  until  the  same 
shall  beeome  delinquent,  and  after  the  same  shall  become  delinquent,  interest  at  the 
ikte  of  one  (1)  per  cent  per  month,  payable  in  advance,  shall  be  paid  thereon 
as  in  the  case  of  other  special  taxes.  Such  taxes  shall  be  collected  and  enforced 
as  in  other  cases  of  special  taxes.  In  all  cases  of  special  taxes  the  city  treas- 
urer ^all  have  the  right  and  authority,  after  the  same  or  any  part  thereof  shall 
liave  become  delinquent,  to  seize  personal  property  of  the  party  who  owns  the  real 
•eatate  upon  which  such  taxes  have  been  levied,  and  to  sell  such  personal  property 
for  the  satisfaction  of  such  taxes,  upon  the  same  advertisement  and  in  the  same  man- 
ner that  constables  are  now  authorized  by  law  to  seize  and  sell  personal  property 
tipon  execution ;  but  fiiilure  to  seize  and  sell  personal  property  shall  in  nowise  afiect 
the  lien  of  the  tax,  or  any  proceedings  authorized  by  law  to  enforce  the  tax.  In 
-oases  of  omission,  errors,  or  mistake  in  making  such  assessment  or  levy  in  respect 
to  the  total  cost  of  the  improvements  or  deficiencies  or  otherwise,  it  shall  be  compe- 
tent for  the  council  to  make  a  supplemental  assessment  and  levy  to  supply  such  defi- 
ciencies and  omission,  errors  or  mistakes.  The  cost  of  paving,  macadamizing,  or 
repaving  the  intersections  of  streets  and  space  opposite  alleys  in  any  paving  district 
shall  be  paid  by  the  city  as  hereinafter  provided;  but  nothing  herein  contained  shall 
be  construed  to  exempt  any  street  railway  company  from  keeping  every  portion  of 
«very  street  and  alley  used  by  it,  upon  or  across  which  its  track  shall  be  constructed 
at  or  near  the  grade  of  such  streets,  in  good  and  safe  condition  for  public  travel  and 

*  So  In  original. 
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shall  keep  the  same  planked,  paved,  macadamized,  or  otherwise  in  snch  condition  for 
public  travel  as  the  city  council  of  such  city  may  from  time  to  time  direct,  keeping 
the  plank,  pavement,  or  other  surface  of  the  street  or  alley  level  with  the  top  of  the 
rails  of  the  track  of  such  street  railway.     For  the  purpose  of  paying  the  cost  of 
improving  the  streets  and  alleys  in  any  improvement  district,  exclusive  c^  the  inter- 
sections of  streets  and  space  opposite  alleys  therein,  except  as  hereinafter  provided^ 
the  mayor  and  council  shall  have  power,  and  may  by  ordinance  cause  to  be  issued 
bonds  of  the  city,  to  be  called  "District  Street  Improvement  Bonds  of  District  No. 
— — j^  payable  in  not  exceeding  ten  (10)  years  from  date,  and  to  bear  interest,  payable 
annually,  not  exceeding  the  rate  of  six  (6)  per  cent  per  annum,  with  interest  coupons 
attached,  and  in  such  case  shall  also  provide  that  said  special  taxes  and  assessment 
shall  constitute  a  sinking  fund  for  the  payment  of  said  bonds  and  interest;  Pro^ 
vided,  That  the  entire  cost  of  improving  any  such  streets  or  alleys,  properly  charge- 
able to  any  lots  or  lands  within  any  such  paving  district  according  to  the  front  feet 
thereof,  may  be  paid  by  the  owner  of  such  lots  or  lands  within  fifty  (50)  days  frono 
the  levy  of  such  special  taxes,  and  thereupon  such  lots  or  lands  shall  be  exempt  from 
any  lien  or  charge  therefor ;  And  provided  farihery  That  whenever  the  property 
owners  representing  three-fifths  of  the  feet  frontage  of  lots  or  lands  upon  any  street 
or  alley  or  part  thereof  shall  petition  the  city  council  to  create  an  improvment  dis- 
trict, including  street  and  alley  intersections,  if  any,  and  to  have  the  same  improved 
without  cost  to  the  city,  then,  and  in  that  case,  the  council  shall  have  power  to  create 
such  district  and  cause  a  contract  to  be  made  for  such  improvement,  and  to  assess 
and  levy  a  special  tax  upon  all  lots  or  lands  within  snch  improvement  district  so 
created,  to  pay  for  the  said  improvement,  within  the  same,  including  the  intersec- 
tion of  streets  and  alleys,  if  any.     Whenever  the  mayor  and  council  deem  it  expe- 
dient, they  shall  have  power,  for  the  purpose  of  paying  the  cost  of  paving,  re- 
paving,  or  macadamizing  the  intersection  of  streets  and  spaces  opposite  alleys  in  the 
city,  [to]  issue  bonds  of  the  city  to  run  not  more  than  twenty  years,  and  to  bear 
interest  payable  semi-annually  at  a  rate  of  not  exceeding  six  per  cent  per  annum^ 
with  coupons  attached,  to  be  called  "  Paving  Bonds,"  and  which  shall  not  be  sold 
for  less  than. par,  and  the  proceeds  of  which  shall  be  used  for  no  other  purpose 
than  paying  the  cost  of  paving,  repaving,  or  macadamizing  the  intersections  of  streets 
and  alleys  in  the  city ;  Provided^  That  the  aggregate  amount  of  such  bonds  issued 
in  any  one  year  shall  not  exceed  the  sum  of  one  hundred  thousand  dollars  ($100,- 
000);  And  provided  further  y  That  no  such  bonds  sliall  l)e  issued  until  the  question 
of  issuing  the  same  had  been  submitted  to  the  electors  of  the  city  at  a  general  or 
special  election  therein,  and  authorized  by  a  vote  of  two-thirds  of  the  electors  vot- 
ing on  such  question  at  such  election.     If  in  any  city  of  the  metropolitan  class  there 
shall  be  any  real  estate  not  subject  to  assessment  of  special  taxes  for  pavipg  purposes 
the  mayor  and  council  shall  have  the  power  to  pave  in  front  of  the  same  and  to  pay 
the  cost  thereof  that  would  otherwise  be  chargeable  on  such  real  estate,  in  the  same 
manner  as  herein  provided  for  the  paving  of  intersection  of  streets  and  paying 
therefor.     The  won!  'Mot,"  as  in  this  act  used,  shall  be  taken  to  mean  a  lot  as  de- 
scribed and  designated  upon  the  recorded  plat  of  any  such  city,  and  in  case  there  is 
no  recorded  plat  of  any  such  city^  it  shall  mean  a  lot  as  described  and  designated 
upon  any  generally  recognized  map  of  such  city.     The  word  "lands"  shall  mean 
any  unsubdivided  real  estate.     The  word  '^  street"  shall  be  deemed  to  include  boule- 
vard; Provided^  That  if  the  lots  and  real  estate  abutting  upon  that  part  of  the 
street  ordered  improved,  as  shown  upon  any  such  recorded  plat  or  map,  are  not  of 
uniform  depth,  or  if  for  any  other  reason  it  shall  appear  just  and  proper  to  the 
mayor  and  council,  the  mayor  and  council  are  authorized  and  empowered  to  deter- 

Digitized  byCjOOQlC 


Cfl.  36.  .    METROPOLITAN  CITIES.  618' 

miiie  and  establish  the  depth  to  which  the  real  estate  shall  be  charged  apd  assessed 
with  the  cost  of  the  improvement,  which  shall  be  determined  and  established  accord* 
ing  to  the  benefits  accruing  to  the  property  by  reason  of  the  improvement.  Real 
estate  may  be  so  charged  and  assessed  to  a  greater  depth  than  the  depth  of  the  lots 
as  shown  upon  any  such  plat  or  map.  The  mayor  and  council  may^  in  their  discre- 
tion,  include  all  the  real  estate,  to  be  charged  and  assessed  with  the  cost  of  such  im- 
provement in  the  improvement  districts  in  this  section  hereinbefore  provided  for, 
but  are  not  required  so  to  do;  and  the  mayor  and  council  may,  in  their  discretion, 
in  determining  whether  the  requisite  majority  of  tlie  owners  who  are  hereinbefore, 
authorized  to  petition  for  improving,  and  to  determine  the  kind  of  material  to  be 
used  therefor,  have  joined  in  such  petition  and  determination,  consider  and  take 
into  account  all  of  the  owners  of  all  real  estate  to  be  charged  and  assessed  with  the 
cost  of  improvement,  or  only  such  as  own  real  estate  that  in  fact  abuts  upon  the 
part  of  the  street  proposed  to  be  improved.  In  cases  where  paving  has  already  been 
done  in  whole  or  in  part,  or  contracts  have  been  let  therefor  under  existing  laws, 
in  case  the  lots  and  real  estate  abutting  upon  that  part  of  the  street  ordered  pav^d, 
as  shown  upon  any  such  plat  or  map,  are  not  of  uniform  depth,  as  well  as  in  all 
cases  wliere,  in  the  discretion  of  the  mayor  and  council,  it  is  just  and  proper  so  to 
do,  the  mayor  and  council  shall  have  the  right  and  authority  to  fix  and  determine 
the  depth  to  which  real  estate  shall  be  charged  and  assessed  with  the  cost  of  such 
improvement,  without  regard  to  the  line  of  such  lots,  the  same  to  be  fixed  and 
determined  upon  the  basis  of  benefits  accruing  to  the  real  estate  by  reason  of  such 
improvement.  Where  such  improvements  have  already  commenced  or  contracts 
therefor  have  been  entered  into  under  any  ordinance  passed  upon  a  petition  of  prop- 
erty owners,  as  well  as  the  cases  where  the  material  to  be  us^  for  such  improve- 
ments has  been  ordered  in  accordance  with  the  determination  of  property  owners, 
such  petition  and  determination  shall  be  deemed  and  taken  as  sufficient  compliance 
with  the  law  if  the  requisite  number  of  owners  of  real  estate  which  in  fact  abuts 
apoo  the  part  of  the  street  ordered  to  be  so  improved  have  joined  therein.  The 
provisions  of  this  section  in  regard  to  the  depth  to  which  real  estate  may  be  charged 
and  assessed  shall  apply  to  all  special  taxes  that  may  be  levied,  except  for  sidewalk 
in  pro{>ortion  to  the  front  feet  in  cities  of  the  metropolitan  class.  No  court  shall 
entertain  any  complaint  that  the  party  was  authorized  to  make  and  did  not  make" to 
the  city  council  sitting  as  a  board  of  equalization,  nor  any  complaint  not  specified 
in  said  notice  fully  enough  to  advise  the  city  of  the  exact  nature  thereof;  nor  any 
complaint  that  does  not  go  to  the  groundwork,  equity,  and  justice  of  the  tax.  The 
burden  of  proof  to  show  such  tax  or  part  thereof  invalid,  inequitable,  or  unjust 
shall  rest  upon  the  party  who  brings  such  suit;  Provided,  Whenever  the  mayor  and 
oouDcil  shall  enter  into  or  shall  have  entered  into  a  contract  with  any  paving  con- 
tractor to  keep  the  pavement  in  any  paving  or  street  improvement  district  in*repair 
for  a  term  of  years  for  a  specified  price  per  year,  said  mayor  and  council  shall  have  the 
power  and  it  shall  be  their  duty  to  levy  annually  a  special  tax  and  assessment  upon  all 
the  property  in  the  paving  or  street  improvement  district  to  cover  the  cost  of  said  re- 
pairs. Suoh  special  tax  shall  be  levied  and  collected  as  in  other  cases  of  special  taxes. 
Amended  1891,  p.  82. 

2374.*  The  mayor  and  council  shall  have  power  to  levy  and  collect  taxes 
for  general  purposes  not  exceeding  fourteen  (14)  mills  on  the  dollar  valuation  in  one 
year,  and  on  all  the  real  estate  and  personal  property  within  the  corporate  limits  of 
the  city  taxable  according  to  the  law  of  this  state,  including  all  interests  or  business 
so  taxable,  and  shall  have  power  to  levy  onf  all  horse,  cable,  steam,  electric  or 

*  While  the  title  of  the  act  of  1891  does  not  mention  flee  70,  yet  sec.  9  of  said  act  expressly  amends  this  sec- 
tion and  it  is  here  inserted.    The  amendment  consiits  In  adding  all  before  f  and  changing  1881  to  1808w 

^  Digitized  by  Google 


514  MUNICIPAL  CX)RPORATION8.  Ch*  36. 

other  railway  companies  now  existing  or  hereafter  oreated  in  cities  of  the  metropol- 
itan class  already  incorporated  or  hereafter  organized  shall  be  required  to  pave  or 
repave  at  their  own  cost  all  the  space  between  its  different  rails  and  tracks,  and  also  a 
space  outside  of  the  outside  rails  of  the  outside  tracks  of  twelve  (12)  inches,  and  the 
tracks  herein  referred  to  shall  include  not  only  the  main  tracks,  but  also  side  tracks, 
crossings,  and  turnouts  used  by  such  companies,  and  when  two  or  more  companies 
occupy  the  same  street  or  alley  with  separate  tracks,  then  each  company  shall  be  respon- 
sible for  the.  proportion  of  the  spr&ce  of  the  street  or  aUey  occupied  by  all  the  par- 
allel tracks  as  herein  required.  Such  paving  or  repaying  by  such  railway  oompaniea 
shall  be  done  at  the  same  time  and  shall  be  of  the  same  material  and  character  as  the 
paving  or  repaying  of  the  streets  or  alleys  upon  which  said  railway  track  or  tracks 
is*  located,  unless  other  material  be  specially  ordered  by  the  board  of  public  works; 
Providedy  That  in  lieu  of  the  above,  and  untilJanuary  1,  1893,  such  street  railway 
companies  shall  only  be  required  to  pave  between  their  rails.  Such  railway  companies 
shall  Ije  required  to  keep  that  portion  of  the  street  which  they  are  herein  required  to 
pave  or  repave  in  good  and  proper  repair,  using  for  said  purpose  the  same  material 
as  the  street  upon  which  the  track  or  tracks  are  laid  at  the  point  of  repair,  or  such 
other  material  as  the  board  of  public  works  may  require  and  order ;  and  as  streets 
are  herefter  paved  or  repaved,  street  railway  companies  shall  be  required  to  lay, 
in  the  best  approved  manner,  a  flat  rail,  to  be  approved  by  the  board  of  public 
works.  The  track  of  all  railway  companies,  when  located  upon  the  streets  or  ave- 
nues of  the  city,  shall  be  kept  in  repair  and  safe  in  all  respects  for  the  use  of  the 
traveling  public,  and  said  companies  shall  be  liable  for  all  damages  resulting  by 
reason  of  n^lect  to  keep  such  tracks  in  repair,  or  for  obstructing  the  streets  or 
avenues  of  such  city.  For  injuries  to  persons  or  property  arising  from  the  failure 
of  such  company  to  keep  their  tracks  in  proper  repair  and  free  from  obstructions, 
such  companies  shall  be  liable,  and  the  city  shall  be  exempt  Ifom  liability.  The 
word  ^^companies,^  as  used  in  this  act,  shall  be  taken  to  mean  ami  include  any  per- 
sons, companies,  corporations,  or  associations  owning  any  street  or  other  railway  in 
any  such  city. 

Amended  1889,  p.  99;  1891,  p.  93. 

2375.  In  the  event  or  refusal  of  such  companies  to  pave,  repave,  or  repair 
as  required  in  the  ibregoing  sections,  when  so  directed  by  the  mayor  and  council, 
dponthe  paving  or  repaying  of  any  street  upon  which  their  track  is  laid,  the  mayor 
atid  bouncil  shall  have  power  to  pave,  repave,  or  repair  the  same,  and  the  cost  and 
expense  of  such  paving,  repaying,  or  repairing  may  be  collected  by  levy  and  sale 
of  any  real  real  or  personal  property  of  said  street  railway  company,  the  same  as 
^(|)ecial  taxes  are  collected.  Special  taxes  for  the  purpose  c£  paying  the  cost  of  any 
tsiicli  paving  br  repaying,  macadamizing,  or  repairing  of  any  such  street  railway, 
may  hh  levied  upon  the  track,  including  the  ties,  iron,  road-bed,  and  right  of  way, 
side  tracks,  and  appurtenances,  including  buildings  and  real  estate  belonging  to  any 
such  company  or  person,  and  used  for  tl^  purpose  of  sueh  street  railway  business  all 
as  one  property;  or  upon  such  parts  of  such  tracks,  appurtenances, and  property  as 
may  be  within  the  district  paved,  repaved,  macadamized,  or  repaired,  or  any  part 
thereof,  and  shall  be  a  lien  upon  the  property  upon  which  levied  from  the  time  of  the 
levy  until  satisfied.  No  mortgage,  conveyance,  pledge,  transfer,  or  incumbrance  ofsiuy 
such  property  of  any  such  company  or  person,  or  any  of  its  rolling  stock  or  personal 
property,  created  or  suffered  by  a  company  or  party,  after  the  time  when  any  street 
or  part  thereof,  upon  which  any  street  railway  shall  have  been  laid,  shall  have  been 
ordered  paved,  repaved,  macadamized,  or  repaired,  shall  be  made  or  suffered 
except  subject  to  the  actual  or  prospective  lien  of  such  special  taxes,  whether 

•So  in  orlglnaL  . 
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actually  levied  or  not,  if  siich  levy  be  in  contemplation.  The  city  treasurer  shall 
have  the  power  and  authority  to  seize  any  personal  proi>erty  belonging  to  any  such 
person  or  oompany  for  the  satisfaction  of  any  such  special  taxes  when  delinqueut, 
and  to  sell  the  same  upon  advertisement,  and  in  the  same  manner  as  constables  are 
now  authorized  to  sell  personal  property  upon  execution  at  law;  but  failure  so  to  do 
aball  in  nowise  afiect  or  impair  the  lien  of  the  tax  or  any  proceeding  allowed  bylaw 
for  the  enforcement  thereof.  The  railroad  track,  or  any  other  property  upon  which 
such  special  taxes*stiall  l)e  levied,  or  so^mqch  thereof  as  may  be  necessary,  may  be  sold 
for  the  payment  of  such  special  taxes  in  the  same  manner  and  with  the  same  effect 
as  real  estate  upon  which  such  special  taxes  may  be  levied  may  be  sold.  It  shall 
also  be  competent  for  any  such  city  to  bring  a  civil  action  against  any  party 
owning  or  operating  any  such  street  railway,  ana  liable  to  pay  said  taxes,  to  recover 
the  amount  thereof,  or  any  part  thereof  delinquent  and  unpaid,  in  any  court  havine 
jurisdiction  of  the  amount,  and  obtain  judgment,  and  have  the  execution  therefor,  and 
no  property,  real  or  personal,  shall  be  exempt  from  any  such  execution ;  Protided^ 
That  real  estate  shall  not  be  levied  upon  by  execution  except  by  execution  out  of  the 
•district  court  on  a  judgment  therein,  or  transcript  of  judgment  filed  therein,  as  now 
provided  by  law.  No  property  seized  by  the  city  treasurer  as  hereinbefore  provided, 
or  upon  any  such  execution,  shall  be  taken  from  the  ofiBcers  holding  the  same  on  any 
order  of  replevin.  No  defense  shall  be  allowed  in  any  such  civil  action  except  such  as 
goes  to  the  groundwork,  equity,  and  justice  of  the  tax,  and  the  burden  of  proof  shall  rest 
upon  the  party  assailing  the  tax.  In  case  part  of  such  special  tax  shall  be  shown  to 
be  invalid,  unjust,  and  inequitable,  judgment  shall  be  rendered  for  such  amount  as  is 
just  and  equitable,  and  costs  shall  follow  the  judgment.  It  shall  be  competent  for 
the  mayor  and  council,  upon  the  written  application  of  any  company,  association, 
^corporation,  or  person  owning  any  such  street  railway  to  provide  that  such  special 
texes  shall  become  deliquent  and  be  payable  in  installments,  as  in  case  of  taxes 
levied  upon  abutting  real  estate  as  hereinafteir  provided;  but  such  application  shall 
be  taken  and  deemed  a  waiver  of  any  and  all  objections  to  such  taxes  and  to  the 
validity  thereof.  Such  application  shall  be  made  at  or  before  the  final  levy  of  such 
taxes.  The  provision  of  this  act  in  regard  to  the  levy,  collection,  and  enforcement 
of  special  taxes  to  pay  the  cost  of  paving,  repaving,  macadamizing,  or  repairing  be- 
tween the  rails  of  street  railways  shall  apply  to  such  special  taxes  hereinafter  levied, 
whether  for  such  improvements  heretofore  ordered  and  contracted  for  or  to  be  here- 
after ordered  and  made. 
Amended  1889,  p.  113. 

2376.  The  mayor  and  council  shall  have  power,  in  any  paving  district,  and  it 
shall  be  their  duty  before  the  work  of  paving  or  repaving  is  done  therein,  to  require 
inrater,  gas,  <(nd  sewer  connections  to  be  made  under  such  regulations  and  at 
such  distances,  as  may  be  prescribed  by  ordinance,  from  the  street  mains  to  the  line 
of  property  abutting  upon  the  street  ordered  paved  or  repaved,  and  shall  require 
that  such  water  pipe  connections  may  be  made  by  any  water-works  company  own- 
ing tlie  water  pipe  main,  and  that  such  gas  pipe  connections  may  be  made  by  any 
gas  company  owning  the  gas  pipe  main.  And  upon  neglect  or  failure  of  the  water 
or  gas  companies  to  do  the  same,  the  board  of  public  works  may  cause  the  same  to 
be  done,  and  the  cost  thereof  shall  be  deducted  from  the  indebtedness  of  the  city  to 
such  companies,  and  no  bills  shall  be  paid  to  the  said  companies  by  the  city  until  all 
such  expense  for  pipe  laying  shall  have  been  liquidated.  And  the  mayor  and  coun- 
cil shall  also  have  power  at  any  time  to  assess  the  cost  of  any  sewer  connections  upon 
the  property  opposite  such  connections,  and  to  such  depth  as  the  council^  sitting  as 
a  board  of  equalization,  shall  deem  just  and  equitable. 

Amended  1889,  p.  116. 
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2377.  All  special  taxes  to  cover  the  cost  of  any  public  improyement 
herein  authorized  shall  be  levied  and  assessed  on  all  lots,  patts  of  lots,  lands^  and 
real  estate  bounding,  abutting,  or  adjacent  to  such  improvement,  or  within  the  dis- 
trict created  for  the  purpose  of  making  such  improvement,  to  the  extent  of  the 
benefits  to  such  lots,  parts  of  lots,  lands,  and  real  estate  by  reason  of  such  improve- 
ment,  such  benefits  to  be  determined  by  the  council  sitting  as  a  board  of  equaliza- 
tion, after  publication  of  notice  to  property  owners  as  herein  provided,  and  io  cases 
where  the  council,  sitting  as  a  board  of  equalization,  shall  find  such  benefits  to  be 
equal  and  uniform,  such  assessment  may  be  according  to  the  foot  frontage,  and  may 
be  prorated  and  scaled  back  from  the  line  of  such  improvement  according  to  sadi 
rules  as  the  board  of  equalization  shall  consider  fair  and  equitable,  and  all  such  as> 
sessments  and  findings  of  benefits  shall  not  be  subject  to  review  in  any  l^al  or 
equitable  action,  except  for  fraud,  gross  injustice,  or  mistake ;  Provided,  That  when 
any  public  improvement  shall  extend  into  or  through  any  unsubdivided  track  or 
parcel  or  parcels  of  laud,  said  taxes  shall  be  levied  so  as  not  to  be  charged  against 
the  real  estate  adjoining  such  improvement  for  a  greater  depth  than  the  average  dis- 
tance through  the  subdivided  real  estate  to  be  taxed  for  said  purpose. 

Amended  1889,  p.  117. 

2378.  It  shall  be  sufficient,  in  any  case  in  making  a  levy  or  assessment  of  any 
tax,  to  describe  the  lot  or  piece  of  ground  as  the  same  is  platted  and  recorded, 
although  the  same  belonged  to  several  persons;  but  in  case  any  lot  or  piece  of 
ground  belonging  to  different  persons,  the  owner  of  any  part  thereof  may  pay  his 
proportion  of  the  tax  on  such  lot  or  piece  of  ground,  and  his  proper  share  may  be 
determined  by  the  city  treasurer. 

2379.  The  cost  and  expense  of  grading,  filling,  culverting,  curbing,  gutter- 
i  ig,  or  otherwise  improving,  constructing,  or  repairing  streets,  avenues,  alleys,  and 
sidewalks,  at  their  intersections,  may  1^  included  in  the  special  tax  levied  for  the 
construction  or  improvement  of  any  one  street,  avenue,  alley,  or  sidewalk,  as  may 
be  deemed  best  by  the  council. 

2380.  Special  taxes  may  be  levied  as  the  improvements  are  completed  in 
front  of,  or  along,  or  upon  any  block,  or  piece  of  ground,  or  at  the  time  the  im- 
provement is  entirely  completed,  or  otherwise,  according  as  shall  be  provided  in 
the  ordinance  levying  the  tax. 

2381.  When  any  special  tax  is  levied  it  shall  be  the  duty  of  the  city  clerk 
to  deliver  to  the  city  treasurer  a  certified  copy  of  the  ordinance  levying  such  tax, 
who  shall  without  delay  give  at  least  five  days'  notice  through  the  official  paper  of 
the  city,  of  the  time  when  such  tax  will  become  delinquent.  To  every  such  certi- 
fied oitliuance  the  city  clerk  shall  append  a  warrant  in  the  usual  form,  requiring 
the  city  treasurer  to  collect  such  special  tax  or  taxes  by  distress  and  sale  of  the 
goods  and  chattels  of  the  person,  persons,  or  bodies  corporate  owning  [owing]  any 
such  special  tax  or  taxes,  if  the  same  be  not  paid  before  the  time  fixed  for  the  same 
to  become  delinquent. 

2382.  Special  taxes  may  be  levied  by  the  mayor  and  council  for  the  pur- 
pose of  paying  the  cost  of  constructing  or  reconstructing  sewers  or  drains  within 
the  city;  such  taxes  to  be  levied  on  the  real  estate  lying  and  being  within  the  sew- 
erage district  in  which  such  sewerage  or  drain  may  be  situated,  to  the  extent  of  the 
benefits  to  such  property  by  reason  of  such  improvement,  the  benefits  to  such  prop- 
erty to  be  determined  by  the  council,  sitting  as  a  board  of  equalization,  after  notice 
to  property  owners  as  in  other  cases  of  special  assessment  provided,  and  in  cases 
where  the  council,  sitting  as  such  board  of  equalization,  shall  find  such  benefits  to 
be  equal  aud  uniform,  such  levy  may  be  according  to  the  front  foot  of  the  lots  of 
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real  estate  within  said  sewerage  district  or  accordiog  to  such  other  rule  as  the  coun- 
cil, sitting  as  such  board  of  equalization,  may  adopt  for  such  distribution  or  adjust- 
ment of  such  cost  upon  the  lots  or  real  estate  in  such  district  benefited  by  such 
improvement;  and  all  taxes  or  assessments  made  for  sewerage  or  drainage  purposes 
sliall  be  collected  in  such  manner  as  other  special  assessments,  and  shall  be  subject 
to  the  same  penalty. 

Amended  1889,  p.  117.    Special  assessments  can  only  be  levied  npon  property  spedallj  bene- 
fited, and  only  to  the  exent  of  the  benefits.     11,  37  (7  N.  W.,  739). 

2383.  The  mayor  and  council  shall  have  power  to  levy  and  collect  taxes  for 
general  purposes,  not  exceeding  fourteen  (14)  mills  on  the  dollar  valuation  in 
one  (1)  year,  and  on  all  the  real  estate  and  personal  property  within  the  corporate 
limits  of  the  city  taxable  according  to  the  law  of  this  state,  including  all  interests 
or  business  so  taxable;  and  shall  also  have  power  to  levy  and  collect  taxes  on  all 
such  property  for  the  sole  and  exclusive  purpose  of  repairing,  modifying,  reform- 
ing, or  changing  and  maintaining  curbs  and  gutters,  and  for  cleaning  and  repair- 
ing payements  not  exceeding  three  (3)  mills  on  the  dollar  valuation  in  any  one 
(1)  year,  taxes  levied  for  said  purposes  to  be  and  constitute  a  special  fund  therefor; 
and  shall  have  power  to  levy  and  collect  on  all  property,  for  the  sole  and  exclusive 
purpose  of  maintaining  and  cleaning  sewers,  not  to  exceed  a  half  (^)  mill  on  the 
dollar  valuation  in  any  one  (1)  year,  taxes  levied  for  such  purposes  to  constitute  a 
special  fund  therefor;  and  shall  also  have  power  to  levy  and  collect  on  all  such 
property  for  the  sole  and  exclusive  purpose  of  maintaining  and  paying  the  police 
iiepartment  of  any  such  city  not  exceeding  five  (5)  mills* on  the  dollar  valuation  in 
any  one  (1)  year,  taxes  levied  for  said  purpose  to  constitute  a  special  fund  therefor; 
and  shall  also  have  the  power  to  levy  and  collect  on  all  such  property  for  the  sole 
and  exclusive  purpose  of  maintaining  and  paying  the  fire  department  of  any  such 
city  not  to  exceed  five  (5)  mills  on  the  dollar  valuation  in  any  one  (1)  year,  taxes 
levied  for  said  purpose  to  constitute  a  special  fund  therefor;  and  shall  also  have  the 
power  to  levy  and  collect  on  all  such  property  for  the  sole  and  exclusive  pur|>oee  of 
providing  and  furnishing  light  for  such  city  not  to  exceed  three  (3)  mills  on  the 
dollar  valuation  in  any  one  (1 )  year,  taxes  levied  for  such  purpose  to  constitute  a 
special  fund  therefor.  The  valuation  of  such  property  to  be  taken  from  the  last 
previous  assessment  book  or  books  of  the  assessor,  assessing  property  for  and  within 
metropolitan  cities,  as  by  him  returned  and  assessed.  The  city  clerk  shall  annually 
make  a  copy  of  such  assessment  for  the  purposes  of  taxation  as  herein  provided 
and  said  assessor  shall  permit  the  making  of  the  copy  hereby  contemplated ;  JVo- 
ffidedy  That  whenever  the  total  valuation  of  property  in  said  city,  for  purposes  of 
taxation,  shall  in  any  one  year  exceed  the  sum  of  twenty-five  millions  (25,000,000) 
of  dollars,  tj^n  and  in  that  case  the  rate  of  levy  for  any  and  all  taxes  herein  pro- 
vided sbwH*  be  reduced  and  decreased  in  exact  ratio  and  proportion  to  the  increase 
in  variation  of  taxable  property  over  and  above  the  said  sum  of  twenty-five  mill- 
ions (25,000,000);  Providedy  also,  That  the  authorities  of  any  such  city  shall  not 
in  any  such  year,  issue  warrants  or  onlers  to  an  amount  exceeding  ninety  (90)  per 
cent  of  the  amount  of  taxes  levied  for  such  year,  and  the  amount  actually  received 
from  other  sources,  and  said  city  authorities  shall  not  contract  or  incur  any  indebt- 
edness in  addition  to  the  amount  for  which  they  are  authorized  to  issue  warrants  or 
orders  or  bonds.  Upon  the  completion  of  such  copy  of  said  assessment  roU  the 
<jity  clerk  shall  add  to  such  roll  all  storehouses,  warehouses,  shops  and  other  build- 
ings, within  the  right  of  way,  or  along,  or  adjoining,  or  adjacent  to  any  sidetrack  of 
each  railroad,  or  within  the  right  of  way  of  such  telegraph  company,  used  for 
purpose  of  rent  by  said  company,  or  purposes  other  than  the  ordinary  operations  of 
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said  oompany  and  oot  appearing  upon  the  county  rolls  by  reason  of  having  been 
returned  to  the  state  board,  and  assess  the  same  as  personal  property,  and  also  all 
lots  and  lands  outside  of  the  right  of  way,  which  said  right  of  way  shall  only  in- 
clude fifty  (50)  feet  of  lands  or  lots  abutting  on  each  side  of  the  main  tracks  of  any 
railroad,  and  assess  the  same,  as  near  as  may  be,  to  correspond  with  the  assessed 
value  of  like  property  on  said  county  roll  for  the  purpose  of  taxation  for  municipal 
purposes ;  and  such  assessment  shall  be  subject  to  equalization  of  the  city  council^ 
the  same  as  other  property,  when  sitting  as  a  board  of  equalization* 
Amended  1889;  p.  118;  1891,  p.  95. 

2384.  The  mayor  and  council  are  hereby  required  to  make  provisions  for  a 
Binking  fund  to  redeem  at  maturity  the  bonded  indebtedness  of  the  city,  and  also 
to  provide  for  the  payment  of  interest  on  its  bonds  as  such  interest  may  mature ; 
and  for  such  purpose  the  mayor  and  council  thereof  shall  levy  and  collect  a  tax 
not  exceeding  one  per  oent  in  any  one  year  upon  all  property  taxable  for  general 
city  purposes. 

2385.  The  mayor  and  city  council  shall  have  power  to  levy  and  collect  taxes  for 
the  special  purpose  of  paying  rents  for  Water  for  fire  purposes  and  for  public  use, 
net  exceeding  four  and  one-half  mills  on  the  dollar  in  any  one  year,  upon  all  property 
taxable  for  city  purpose ;  Providedj  That  when  the  total  valuation  of  property 
in  said  city,  for  purposes  of  taxation,  shall  in  any  one  year  exceed  the  sum  of 
twenty-five  millions  of  dollars,  then,  and  in  that  case,  the  rate  of  levy  for  the  tax 
herein  provided  shall  be  reduced  and  decreased  in  exact  ratio  and  proportion  to 
the  increase  in  valuation  of  taxable  property  over  and  above  the  said  sum  of  twenty- 
five  millions  of  dollars. 

Amended  1891,  p.  97. 

2386.  All  municipal  tazes  and  all  local  or  special  assessments  in  such  city 
shall  be  paid  in  cash. 

2387.  All  municipal  tazes  shall  be  collected  from  the  personal  property  of 
the  person,  persons,  or  body  corporate  owning  the  same,  whenever  the  same  is  prao* 
ticable,  and  whenever  personal  property  cannot  be  found  belonging  to  any  such  per- 
son^  persons,  or  body  corporate,  then,  and  in  that  case,  all  such  delinquent  taxes  aa 
may  have  been  levied  on  any  real  estate  within  such  city  shall  be  collected  by  the- 
county  treasurer  of  the  county  in  which  such  city  is  situated,  by  sale  of  suck 
real  estate,  the  same  as  in  case  of  delinquent  county  taxes. 

2388.  The  mayor  and  council  shall  have  full  power  and  authority  to  pass  any 
and  all  ordinances  not  inconsistent  with  the  laws  of  this  state,  that  they  may  deen^ 
necessary  to  secure  the  speedy  and  thorough  collection  of  all  municipal  taxes  and 
special  assessments. 

2389.  The  city  clerk  shall  complete  the  assesment  roll  for  the  city  ou  or 
l)efore  the  second  Monday  in  October  of  each  year,  unless  otherwise  ordered  by  the- 
council,  and  when  such  roll  is  comtoleted«  Uie  council  shall  hold  a  session  not  less^ 
than  five  days,  as  a  board  of  equalizatioii,  giving  notice  of  said  sitting  for  at 
least  six  days  prior  thereto  in  three  daily  papers  of  the  city.  The  mayor  and  coun- 
cil shall  make  the  annual  levy  at  the  first  regular  meeting  of  the  city  council  id 
February  of  each  year.  And  in  all  cases  before  any  special  taxes  that  may  be 
levied,  except  for  constructing  wood  sidewalks,  shall  be  finally  levied,  it  shall  be 
the  duty  of  the  council  to  sit  as  a  board  of  equalization  for  the  purpose  of  equal- 
izing any  such  proposed  levy  of  special  taxes  or  assessments  and  correcting  any 
error  therein,  giving  notice  of  such  sitting  in  the  same  manner  us  al>ove  provided 
in  this  section,  stating  in  such  notice  the  purpose  for  which  it  will  sit,  and  it  shall 
continue  such  session  not  less  than  one  day,  from  nine  a.  m.  to  five  p.  M.,  and   at 
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such  sessioo  it  shall  hear  all  complaints  that  the  owners  of  property  >80  to  be  as- 
sessed and  taxed  may  make,  and  it  shall  be  its  duty  to  equalize  any  such  assess- 
ment by  oorrectine  any  errors  therein^  and  thereupon  such  assessments  and  special 
taxes  shall  be  finally  made. 
Amended  1889,  p.  120. 

2390.  On  the  first  of  July  next  succeeding  the  levy  thereof,  all  unpaid  city 
taxes  in  cities  of  the  metropolitan  class  shall  be  and  become  delinquenty  wA 
shall  thereafter  draw  interest  at  the  rate  of  one  per  cent  per  month,  payable  in  ad- 
vance, which  interest  shall  be  collected  the  same  as  the  tax  due^  and  it  shall  be  the  ^ 
duly  of  the  city  treasurer  to  proceed,  as  soon  as  practicable  after  any  tax  becomes  de-  ^ 
linquent,  to  miake  such  delinquent  tax  out  of  the  personal  property  of  socb  delin-  • 
(uieBt,  if  any  such  property  can  be  fixind  within  such  city.     No  dematld  of  taxen  • 
snail  be  neoeMary,  but  it  shall  be  the  duty  of  every  person  owing  any  municipal  > 
teK  or  taxes  in  such  city  to  attend  at  the  treasurer's  office  and  pay  the  same. 

Amended  1889,  p.  121. 

2391.  As  soon  as  the  assessment  roll  shall  have  been  equalized  and  the  levy  made 
thereon,  the  city  clerk  shall  immediately  make  out  a  tax  list  and  duplicate  thareof^ . 
which  shall  be  as  nearly  as  practicable  in  the  form  prescribed  by  law  for  the  tax  list 
to  be  furnished  county  treasurers,  and  he  shall  deliver  such  tax  list  to  the  citv  treas- , 
urer  on  or  before  the  first  day  of  May  next  after  the  date  of  the  levy  in  each  year, 
and  he  shall  make  the  duplicate  thereof  in  his  office.  Errors  in  the  names  of  per- 
sons assessed  may  be  corrected  by  the  treasurer  and  the  tax  collected  from  the  per- 
son intended,  and  in  case  the  treasurer  finds  any  land  has  been  omitted  in  the  as- 
sessment, he  shall  report  the  fact  to  the  council,  who  may  assess  the  same  and  direct 
the  correction  of  the  list. 

Amended  1889,  p.  123. 

2392.  To  each  tax  list  so  delivered,  a  WEirant  under  the  hand  of  the  city 
clerk  shall  be  annexed,  to  be  substantially  in  the  following  form,  to-wit:  f*  In  tm 
name  and  by  the  authority  of  the  state  of  Nebraska :   To  — — ,  city  treasurer  of . 

the  dty  of  ,  in  said  state :  You  are  hereby  commanded  to  colliect  from 

each  of  the  persons  and  corporations  named  in  the  annexed  tax  list,  and  of  the  own-  . 
ers  of  the  real  estate  described  therein,  the  taxes  set  down  in  uch  list  opposite  their 
respective  names,  and  the  several  parcels  of  land  described  thei'ein;  and  m  case  any 
person  or  corporation,  upon  whom  any  such  tax  or  sum  is  imposed,  or  who  by  law  • 
IS  required  to  pay  the  same,  shall  refuse  or  neglect  to  pay  the  full  amount  thereof 
before  the  first  day  of  July  next,  you  are  to  levy  and  collect  the  same  by  distress 
and  sale  of  the  goods  and  chattels  of  the  person  or  corporation  ^o  taxed,  as  are  by 

law  required  to  pay  such  tax.     Given  under  my  hand  and  official  seal  this 

day  of ,  A.  D.  18 — .     ,  city  clerk  ot  the  city  of /' 

2S93.  Such  warrant  shall  fully  authorize  and  empower  ihe  city  treasurer  to  < 
levy  on  any  personal  property  belonging  to  anv  sUv  h  leliuquen  and  collect  thene-  . 
from  any  municipal  taxes  then  due  from  such  deboquent,  and  such  warrant  shall  . 
be  full  and  complete  justification  to  the  ticasurer  m  any  action  brought  to  recQiver 
damages  or  costs  for  any  act  or  proceedinp  by  him  done,  or  taken  in  conformity  . 
with  the  commands  thereof. 

2394.  The  powers,  rights,  duties,  and  proceedmgs  of  the  'ty  treasurer  in 
cities  of  the  metropolitan  class,  and  of  such  deputies  as  he  may  ippoint,  shall  in  all 
respects,  as  far  as  applicable,  and  except  as  herein  otherwise  provided,  be  the  same  , 
in  respect  to  the  collection  of  municipal  taxes  and  assessments  as  those  of  [the] 
county  treasurer  m  like  cases  with  reference  to  the  collection  of  county  taxes.  He 
shall  receive  a  salary  of  six  thousand  dollars  ($6,000)  per  annum,  payable  monthly 
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as  «re  btha*  officials,  whidi  salary  shall  be  in  full  compensatioD  for  all  services  per- 
formed by  bim  as  such  treasurer;  Provided,  This  section,  so  far  as  the  same  rdates 
to  the  salary  of  said  treasurer,  shall  not  take  effect  until  the  suooessor  of  the  present 
incumbent  has  been  duly  elected  and  qualified. 

Amended  1891,  p.  98. 

2395.  It  Axil  be  the  duty  of  the  city  treasurer  on  or  before  the  first  Monday 
in  September  of  each  year  to  make  out  a  complete  delinquent  list  of  all  lots, 
lands,  and  parcels  of  real  estate,  the  taxes  and  assessments  on  which  for  the  pre- 
ceding year  remain  uncollected  at  that  time,  with  the  amount  of  such  taxes  or  as- 
sessments, together  with  penalty  and  interest  due  from  each  lot  or  parcel  of  real 
estate  set  opposite  the  same;  arranging  the  several  lots,  lands,  or  parcels  of  real  es- 
tate in  such  list  in  the  order  that  they  appear  on  the  tax  list;  stating  also  in  each 
case  the  purpose  for  which  the  tax  or  assessment  was  levied.  The  county  treasurer 
shall  receive  such  delinquent  list,*  and  he  shall  advertise  the  real  estate  therein  de- 
scribed for  sale  for  such  delinquent  taxes  or  assessments  at  the  same  time  he  ad- 
vertises the  sale  of  real  estate  for  delinquent  taxes,  by  adding  the  amount  of  wxch 
delinquent  city  taxes  and  and**"  itssessments  to  the  amount  of  delinquent  state, 
county,  and  otber  taxes,  and  he  shall  sell  such  lots,  lands,  or  parcels  of  real  estate 
for  the  purpose  of  paying  all  such  delinquent  taxes  and  assessments,  and  shall  credit 
such  city  for  the  amount  of  taxes  or  assessments  so  collected,  which  shall  be  subject 
to  the  order  of  the  treasurer  of  such  city.  In  the  sale  of  any  real  estate  as  above 
provided  for,  and  in  the  giving  of  certificates  of  sale  and  tax  deeds  therefor,  the 
county  treasurer  shall  proceed  in  the  same  manner  as  is  or  may  be  provided  by  law 
for  his  proceedings  in  the  sale  of  real  estate  for  delinquent  county  taxes,  and  with 
like  power  and  authority;  and  the  real  estate  so  sold  may  be  redeemed  within  the 
time  and  upon  the  same  terms  and  conditions,  in  every  respect,  as  is  or  may  be  pro- 
vided by  law  for  the  redemption  of  real  estate  sold  for  delinquent  county  taxes ; 
Provided,  That  under  this  act  the  county  treasurer  shall  be  authorized  to  collect 
only  by  sale  of  real  estate;  And  provided  further,  It  shall  be  the  duty  of  the  diy 
treasurer,  upon  any  taxes  being  collected  by  him  after  the  delinquent  tax  list  shall 
have  been  delivered  to  the  county  treasurer,  to  forthwith  notify  the  county  treasurer 
of  such  collection,  that  the  same  may  be  canceled  on  the  delinquent  tax  list ;  Pro- 
vided  Jurther,  That  the  failure,  neglect,  or  refusal  of  the  city  treasurers  to  make  the 
tax  assessed  against  any  real  estate  by  distress  and  sale  of  the  personal  property 
of  the  owners  thereof,  shall  not  in  anywise  afiect  or  invalidate  the  sale  of  sucsi 
land  for  such  tax. 

Amended  1889,  p.  123;  1891,  p.  98. 

-2896. !  Municipal  taxes  ^and  special  assessments  upon  real  estate  in  any  such 
city  are  hereby  made  a  perpetual  lien  thereupon  from  the  day  on  which  the 
same  were  levied  against  all  persons  or  bodies  cor|K>rate,  except  the  United  States 
and  this  state.  Any  WTBOn  or  body  corporate  porchasing  any  real  estate  for 
any  tax  or  assessment  levied  by  the  authorities  of  auy  city  of  the  metropolitan  class, 
shall,  after  the  lapse  of  five  years  from  the  time  of  recording  the  treasurer's  deed 
therefor,  acquire  and  have  a  complete  title  thereto,  and  thereafter  all  persons 
shall  be  debarred  from  commencing  or  sustaining  any  action  ii^  any  court  of  this 
state  to  recover  possession  of  the  same. 

2397.  Irregularities  in  making  assessments  and  returns  thereof,  in  the  equal- 
isation of  assessments,  and  in  the  mode  and  manner  of  advertising  the  sale  of  any 
property,  shall  not  invalidate  or  affect  the  sale  thereof,  when  advertised  and  sold  for 
delinquent  city  taxes  or  special  assessments  as  herein  provided ;  nor  shall  the  sale  of 
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any  real  estate  for  such  taxes  or  assessments  be  invalid  on  account  of  such  real  estate 
having  been  listed  in  any  other  name  than  that  of  the  rightful  owner  or  owners. 

2398.  The  foregoing  provisions  shall  apply  to  all  taxes  now  due  or  heretofore 
delinquent,  or  that  may  hereafter  become  aue  and  delinquent.  Whenever  any 
municipal  tax  or  taxes  levied  for  any  former  year  shall  remain  uncollected  because 
of  any  defect,  error,  or  irregularity  in  either  the  power  or  manner  of  making  the 
levy  thereof,  it  shall  be  lawful  for  the  mayor  and  council  of  such  city  to  again  levy 
a  tax  upon  the  property  so  delinquent  in  lieu  of  such  former  tax  or  taxes,  and  at> 
the  same  rate  and  upon  the  same  assessment  as  such  former  tax  or  taxes  levied;  and 
sach  tax  or  taxes  shall  be  inserted  in  the  tax  list  and  shall  be  collected  in  the  same- 
manner  as  other  general  taxes  are.  The  city  council  may  at  any  time  correct  any 
error  or  defect,  or  supply  any  omission  in  tne  assessment  or  listing  of  any  property 
^abject  to  municipal  tax  made  for  the  purpose  of  taxation  for  the  then  current  fiscal 
year,  and  may  require  any  and  all  persons  to  appear  and  answer  under  oath  as  to 
their  possession  or  control  of  personal  property  subject  to  municipal  taxation;  and 
the  mayor  and  council  by  ordinance  may  make  such  compromise,  settlement,  or  ad- 
jostment  of  any  action  or  litigation  concerning  the  validity,  legality,  or  r^ularity 
of  any  tax  or  taxes,  levied  for  city  purp(^es,  as  they  may  deem  just  and  expedient, 
and  the  city  treasurer  shall  conform  thereto  in  his  action  respecting  the  collection  of 
taxes  under  any  tax  list  in  his  hand.  These  provisions  shall  apply  to  general 
municipal  taxes  and  to  special  assessments,  as  far  as  the  same  may  be  applicable, 
unless  otherwise  provided  in  the  ordinance  levying  the  same.  Special  taxes  and 
assessments,  except  for  paving  purposes,  shall  be  deemed  delinauent  if  not  paid 
in  fifty  (50)  days  after  the  passage  and  approval  of  the  ordinance  levying  the  same, 
in  each  case ;  and  interest  at  the  rate  of  one  per  cent  a  month,  payable  in  advance, 
shall  be  paid  on  all  delinquent  special  taxes  or  assessments  from  the  time  the  same 
shall  become  delinquent. 

2399.  The  city  treasurer  shall  receive  all  moneys  belonging  to  the  dty,  and 
shall  keep  his  books  and  accounts  in  such  manner  as  the  mayor  and  council  may 
prescribe,  and  such  books  and  accounts  shall  be  always  subject  to  inspection  of  the 
mayor,  comptroller,  members  of  the  council,  and  such  other  officers  or  agents  as 
they  may  designate.  All  citizens  of  this  state,  and  other  persons  interested  in  the 
examination  of  the  public  records,  are  hereby  fully  empowered  and  authorized  to 
examine  the  same  free  of  charge,  during  the  hours  the  respective  offices  may  be 
kept  open  for  the  ordinary  transaction  of  business. 

2400.  All  warrants  shall  be  drawn  by  the  comptroller  upon  the  treasurer  and 
most  be  signed  by  the  mayor  and  the  comptroller,  stating  the  particular  fund  or 
apprcrpriation  to  which  the  same  is  chargeable,  and  the  person  to  whom  payable, 
and  no  money  shall  be  otherwise  paid  on  account  of  the  city  than  upon  such  war- 
rants so  drawn,  unless  otherwise  provided  by  law  or  t)rdinance. 

Amended  1889,  -p.  124. 

2401.  The  city  treasurer  shall  keep  a  separate  account  of  each  fund  or 
appropriation,  and  the  debts  and  credits  belonging  thereto.  He  shall  give  every 
person  paying  money  into  the  city  treasury  a  receipt  and  keep  a  duplicate  thereof, 
specifying  the  date  of  payment,  and  upon  what  account  paid ;  and  he  shall  also  file 
copies  of  such  receipts  with  the  comptroller  on  the  first  day  of  each  month. 

Amended  1889,  p.  125. 

2402.  The  treasurer  shall  at  the  end  of  each  month,  and  every  month,  and 
oflener,  if  required,  render  an  account  to  the.  mayor,  city  council,  and  comptroller, 
showing  the  state  of  the  treasury  at  the  date  of  such  account,  and  the  balance  of 
money  in  the  treasury,  and  particularly  showing  the  several  balances  to  the  credit 
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of  eaeh  fbnd  on  aocxHiBt  of  which  bonds  may  have  been  issued.  He  shall  also 
accompany  such  accounts  with  a  statement  of  all  moneys  received  into  the  treas- 
ury and  on  what  account,  together  with  all  warrants  reaeemed  and  pfiid  by  him;, 
which  said  warrants,  with  any  and  all  vouchers  held  by  him,  shall  be  delivered  to 
the  comptroller,  and  filed  with  his  said  account  in  the  comptroller's  office  upon 
every  day  of  such  settlement.  He  shall  return  all  warrants  paid  by  him,  stamped 
or  marked  ^'  paid,''  and  shall  give  a  list  of  such  warrants,  stating  the  number  and 
amount  of  each.  The  treasurer  shall  register^  by  making  a  brief  descriptive  rec- 
ord thereof,  all  warrants  presented  for  payment  and  not  paid  for  want  of  funds  ; 
and  whenever  funds  accrue  in  his  hands  suffici^t  to  take  up  and  pay  any  warrants- 
so  registered,  he  shall  give  notice  thereof,  describing  said  warrant  or  warrants,  by 
advertisement  in  the  omcial  paper  of  the  city  three  times,  and  thereafter  and  fron^ 
the  date  of  said  notice  all  interest  upon  said  warrant  <^  warrants  so  advertised  shall 
cease  and  determine. 

AmeacM  1889,  p.  195;  1891,  p.  100. 

2403.  All  fonds  of  the  city  shall,  as  the  same  accarue,  be  by  the  cify  treasurer 
placed  on  deposit  in  sudi  banks  within  said  city  as  shall  agree  or  offer  to  pay  the 
best  rates  of  interest  for  the  use  of  such  funds  so  deposited;  and  the  city  council 
is  hereby  directed  to  advertise  for  bids  for  the  deposit  of  such  funds  as  is  hereby, 
contetnplated.  Such  banks  shall  pay  to  the  city  treasurer  monthly  interest  on  the 
daily  balances  in  such  respective  bank  for  the  current  month,  and  ^uch  interest 
moneys  shall  be  reported  by  the  treasurer  to  the  city  council  and  comptroller,  and 
be  covered  into  the  general  fund  of  such  city;  Provided^  The  bank  or 'banks  8(> 
selected  shall  give  bond  to  the  city,  to  be  approved  by  the  city  council,  for  the  safe 
keeping  of  said  deposits,  in  double  the  amount  of  money  at  any  one  time  in  their 
possession;  Provided^  aho,  That  no  deposit  shall  at  any  time  be  made  in  any  bank 
having  less  than  two  hundred  thousand  ($'200,000)  paid  up  capital  stock ;  and  no 
deposit  shall  be  made  in  any  bank  in  excess  of  fbrtynfive  (AS)  per  cent  of  its  paid  up 
capital  stock.  The  treasurer  shall  keep  all  moneys  in  nis  hands  belonging  to  the 
city  separate  and  distinct  from  his  own  moneys;  and  he  is  hereby  expressly  prohi* 
bited  from  nsing,  either  directly  or  indirectly,  the  corporation  money  or  warranto 
in  his  custody  and  keeping,  for  his  own  use  and  benefit  or  that  of  any  other  person 
or  persons  whomsoever.  Any  violation  of  this  provision  shall  subject  him  to  im- 
mediate removal  from  office  by  the  city  council,  who  are  hereby  authorized  to  declare 
such  office  vacant;  and  the  mayor,  with  the  consent  of  the  city  council,  shall  appoint 
a  successor,  who  shall  hold  his  office  for  the  remainder  of  the  term  unexpired  of 
such  officer  so  removed.  The  provisions  herein  as  to  deposit  of  funds  shall  not  take 
effect  until  the  successor  of  the  present  incumbent  has  been  duly  elected  and  quali- 
fied. 

Amended  1891,  p.  101. 

2404.  The  treasurer  shall  report  to  the  mayor  and  council  annually,  on  the- 
first  Tuesday  of  January,  a  full  and  detailed  account  of  all  receipts  and  expendi- 
tures during  the  preceding  fiscal  veai^,  and  the  state  of  the  treasury,  and  a  statement 
in  detail  of  the  indebtedness  and  financial  condition  of  the  city.  He  shall  also 
keep  a  registry  of  all  warrants  redeemed  and  paid  during  the  year,  describing 
such  warrants,  their  date,  amount,  number,  the  fund  for  which  paid,  and  the  per- 
sons to  whom  paid,  specifying  also  the  time  of  payment;  and  all  such  warrants 
shall  be  examined  by  the  finance  committee  at  the  time  of  making  such  annual  re- 
port. 

Amended  1889,  p.  126. 

2405.  Each  and  every  fund  created  by  this  act  shall  be  strictly  devoted  to  the 
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purpose  for  which  it  was  created^  and  shall  not  be  diverted,  transferred^  or  bor^ 
rowed  therefrom;  any  member  of  the  city  council  voting  to  so  divert,  transfer^  or 
borrow  the  money  in  any  fund  shall  be  liable  on  his  official  bond  for  the  amount  so 
diverted,  transferred,  or  borrowed ;  Provided,  howevo',  That  any  bftl&Iiee  refrain- 
ing in  any  special  fund,  after  the  payment  of  all  liabilities  a^nst  such  fund,  shall 
be  transferred  to  the  general  funa  of  the  city;  Provided,  also,  That  inapeetorB  of 
public  work  paid  from  special  funds  may  receive  pay  for  their  services  from  the 
general  fund  of  the  city,  monthly,  as  other  employees.  Upon  the  completion  of 
such  work,  and  levy  and  collection  of  the  special  fund  to  pay  for  the  saAie,  an 
amount  equal  to  that  paid  said  inspectors  from  the  genei^l  fund  may  be  taken  from 
such  special  funds  and  returned  to  the  general  fund  from  which  it  was  temporarily 
taken;  and  the  mayor  and  council  are  hereby  authorized  to  include  the  cost  of  in- 
spection in  such  special  funds  to  be  levied  and  collected. 
Amended  1889,  p.  126;  1891,  p.  102. 

2406.  All  moneys  received  on  any  special  assessment  sliall  be  held  by  the. 
treasurer  as  a  special  fund  to  be  appUea  to  the  payment  of  the  improvement  for 
which  the  assessment  was  made,  and  such  money  shall  be  used  for  no  other  purpose 
whatever;  Provided,  That  the  mayor  and  council  shall  have  the  power  and  it  shall 
be  their  duty  by  orcUoance**  in  oeocurrent  -^esokition,  whenever -they  shall  deem 
proper  so  to  do  to  prevent  loss  accruing  interest,  to  provide  and  require  that  any 
money  to  the  credit  of  any  special  fund  on  account  of  which  bonds  may  have  been 
isBueJ,  to  \ye  invested  in  short  time  bonds  of  the  city,  or  in  other  good  and  safe  se- 
curities, and  said  mayor  and  council  shall  approve,  so  as  to  realize  in  such  b<Nids  or 
securities  at  maturity  of  the  bonds  issued  on  account  of  such  fund. 

Amended  1889,  p.  127. 

2407.  The  treasurer  shall  be  collector  of  taxes  for  the  city,  and  sliall  give 
bonds  in  a  sum  not  less  than  two  hundred  thousand  dollars  ($200,000),  or  double 
the  amount  of  money  likely  to. come  into  the  hands  of  such  treasurer,  to  be  ap- 
proved by  the  mayor  and  council,  for  the  honest  and  faithful  performance  of  the 
duties  of  his  office,  and  for  the  safe  keeping  of  all  public  funds  collected  or  received 
by  him ;  said  bond  to  be  filed  and  recorded  in  the  office  of  the  city  clerk.  The 
treasurer  and  his  sureties  shall  be  liable  on  his  bond  for  the  safe  keeping  of  all 
public  funds  collected  or  received  by  such  treasurer,  and  for  all  taxes  and  assess- 
ments not  collected  by  him  according  to  law,  whenever  such  taxes  or  assessments 
remain  uncollected  by  him,  by  reason  of  any  neglect  of  duty,  want  of  due  diligence,. 
or  failure  on  his  part  to  comply  with  the  laws  and  ordinances  relating  to  the  collec- 
tion of  taxes. 

2408.  There  shall  be  in  each  city  of  the  metropolitan  class  a  board  of  publie 
works  which  shall  consist  of  three  memberSy  residents  of  such  city,  to  be  ap- 
pointed by  the  mayor,  by  and  with  the  consent  of  the  council,  before  the  first  Mon- 
day of  July,  1887,  for  the  term  of  one,  two,  and  three  years  respectively,  the  term 
of  office  of  each  to  be  designated  by  the  mayor,  and  annually  thereafter  there  shall 
be  appointed,  as  hereinbefore  provided,  one  member,  whose  term  of  office  shall  be 
three  years.  The  mayor,  by  and  with  the  consent  of  the  council,  shall  designate 
one  of  the  members  of  such  board  to  be  chairman  thereof.  The  salaries  of  the 
members  of  such  board  of  public  works  shall  be  fixed  by  ordinance,  and  the  salary 
of  the  chairman  shall  not  exceed  twenty-five  hundred  dollars  ($2500)  per  annum, 
and  the  salary  of  each  of  the  other  members  shall  not  exceed  the  sum  of  one  thou- 
sand dollars  ($1,000)  per  annum.  Each  member  of  said  board  shall,  before  enter- 
ing upon  the  discharge  of  his  duties,  take  an  oath  to  faithfully  discharge  the  duties- 
of  his  office,  and  enter  into  a  bond,  to  such  city  with  two  or  more  good  and  suffi- 
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cient  saretieis^  to  be  approved  by  the  mayor  and  coancil,  the  bond  of  the  chairman 
to  be  in  the  sum  of  fifteen  thonsand  dollars  ($15^000)^  and  the  other  two  in  the  sum 
of  ten  thousand  dollars  ($10,000)  each,  conditioned  for  the  faithful  performance  of 
his  duties  as  such  member  of  such  board  of  public  works.  The  chairman  of  such 
board  shall  devote  his  entire  time  to  the  performance  of  his  official  dutyy  and  no 
member  of  suph  board  shall  ever  be  directly  or  indirectly  interested  in  any  contract 
entered  into  b^  them  on  behalf  of  such  city,  nor  shall  they  be  interested,  either 
directly  or  indirectly,  in  the  purchase  of  any  material  to  be  used. or  applied  in  or 
about  the  use  or  purposes  contemplated  by  this  act.  It  shall  be  the  duty  of  such 
board  of  public  works,  and  it  shall  have  power,  to  make  contracts  on  behalf  of  the 
city  for  the  performance  of  all  such  works  and  the  erection  of  such  improvements 
as  may  be  ordered  by  the  mayor  and  council,  but  only  with  the  approval  of  the 
mayor  and  council ;  to  superintend  the  performance  of  all  such  work,  and  the  ereo* 
tion  of  such  improvements.  It  shall  also  be  the  duty  of  said  board  to  approve  the 
estimates  of  the  city  engineer,  which  may  be  made  from  time  to  time,  of  the  value 
of  work  as  the  same  mayfirogreaB;  to  accept  any  work  or  improvement  made,  when 
the  same  shall  be  fully  cotnpleted  according  to  contract,  subject,  however,  to  the 
approval  of  the  mayor  and  council,  and  to  perform  such  other  duties  as  may  be  de- 
volved upon  them  by  ordinance.  The  supervision  of  the  construction  of  city  halls^ 
market  houses,  jails,  or  other  public  buildings  now  in  process  of  erection  or  con- 
tracted for,  shall  not  come  within  the  control  or  direction  of  said  board.  A  major- 
ity of  the  members  of  said  board  shall  constitute  a  quorum  for  the  transaction  of 
any  business  coming  within  the  control  or  jurisdiction  of  the  same;  the  presence  of 
the  chairman  of  said  board  shall  be  necessary  to  constitute  such  quorum.  Any 
member  of  such  board  may  at  any  time  be  removed,  from  office  by  a  vote  of 
two-tliirds  of  the  members  elected  to  the  council,  with  the  approval  of  the  mayor, 
for  sufficient  cause,  and  the  proceedings  in  that  behalf  shall  be  entered  in  the  journal 
of  the  council;  Provided^  That  the  council  shall  previously  cause  a  copy  of  the 
charges  preferred  against  such  member  sought  to  be  removed,  and  notice  of  the 
time  ana  place  of  hearing  the  same,  to  be  served  on  him  ten  days  at  least  previous 
to  the  time  so  assigned,  and  opportunity  shall  be  given  him  to  make  his  defense. 

Amended  1889,  p.  127;  1891,  p.  103. 

2409.  A  city  en^^eer  shall  be  appointed  by  the  mayor  by  and  with  the  con- 
sent of  the  city  council.  Before  assuming  the  duties  of  his  office  he  shall  make 
oath  faithfully  to  perform  the  duties  of  bis  office,  and  he  shall  give  a  bond,  with 
not  less  than  two  good  and  sufficient  sureties,  to  the  satisfaction  of  the  mayor  and 
•conncil,  in  the  sum  of  twenty-five  thousand  dollars  ($25,000),  for  the  faithful  per- 
formance of  his  duties.  He  shall  receive  a  salfl^  of  three  thousand  dollars 
($8,000)  per  annum,  which  shall  be-in  full  for  all  his  services.  He  shall  devotehis 
•entire  time  to  the  duties  of  his  office,  and  he  shall  not  receive  any  fees  or  perqui« 
sities  in  addition  to  his  salary.  He  shall  notify  the  board  of  public  works  of  the 
•completion  of  all  contract  work  prior  to  the  acceptance  thereof,  and  after  the  same 
shall  have  been  accepted  by  the  board  of  public  works  he  shall  prepare  and  submit 
final  estimates  of  the  same,  of  which  he  shall  keep  a  duplicate  copy  for  the  approval  of 
said  board.  He  shall  keep  and  preserve  in  a  proper  manner  all  books,  maps,  profiles, 
and  other  records  belonging  to  the  city,  and  connected  with  his  department,  and 
shall  deliver  the  same  to  his  successor  in  office.  The  engineer  shall  make  all  neces- 
sary surveys  and  furnish  .such  plans,  plats,  profiles,  estimates,  and  such  other  in- 
formation relating  to  or  concerning  public  work  as  shall  l)e  required  by  the  board 
•of  public  works.  He  shall  have  the  right  to  appoint  an  assistant  engineer/ subject 
to  the  approval  of  the  council,  who  shall,  in  the  event  of  his  sickness  or  absence^  in 
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addition  to  other  work  required  of  him,  be  empowered  to  perform  all  the  duties 
devolving  upon  the  city  engineer  during  such  sickness  or  absence.  Such  assistant 
engineer  shall  qualify  the  same  as  the  city  engineer,  and  furnish  a  bond  in  the  sum 
of  ten  thousand  dollars  ($10,000X  with  two  good  and  sufficient  sureties,  as  security 
for  the  faithful  discharge  of  his  outies.  The  assistant  engineer  shall  receive  as  com- 
pensation the  sum  of  two  thousand  dollars  ($2,000)  per  annum,  which  shall  be  in 
full  for  all  services  rendered,  and  he  shall  not  receive  any  fees  or  perquisites  in  addi- 
tion to  his  salary. 

AmeDded  1889,  p.  130. 

2410.  In  each  city  of  the  metropolitan  class  there  shall  be  a  boaxd  for  the 
inspection  of  buildings,  which  shall  have  chaise  of  the  enforcing  of  all  ordi- 
nances pertaining  to  party  walls,  or  the  erection,  constructon,  alteration,  repairs,  or  re- 
moval of  buildings,  and  the  arrangement  of  heating  appliances.  A  majority  of 
the  members  of  such  board  shall  constitue  a  quorum.  The  chief  officer  of  such 
board  shall  be  called  the  ^^ inspector  of  buildings^'  and  shall  be.  the  executive  offi- 
cer of  such  board.  He  shall  be  appointed  at  the  same  time  and  in  the  same  manner 
as  the  other  appointive  officers  of  the  city,  and  shall  receive  a  salary  at  the  rate  of 
two  thousand  dollars  ($2^000)  per  annum,  which  shall  be  in  full  for  all  services  ren- 
dered by  him,  and  he  shall  not  be  allowed  any  further  fee  or  i)erquisities.  He  shall 
charge  and  collect  such  suras  for  building  permits  as  may  be  authorized  by  ordi- 
nance, and  shall  pay  over  to  the  city  treasurer  all  money  collected,  at  the  end  of  each 
month.  The  inspector  of  buildings  shall  be  an  able,  experienced  architect,  builder, 
or  mechanic,  competent  to  perform  all  the  duties  of  the  office  to  which  he  is  ap- 
pointed, and  shall  not,  during  his  term  of  office,  be  employed  or  engaged  in  any 
other  vocation  or  business.  The  city  engineer  and  chief  of  the  fire  department,  or 
such  other  officers  or  persons  as  may  be  designated  by  ordinance,  shall  be  the  other 
members  of  the  board  for  the  inspection  of  buildings.  The  board  for  the  inspection 
of  buildings  and  the  inspector  of  buildings  shall  have  and  exercise  such  other 
powers  and  duties  as  may  be  prescribed  by  ordinance  and  concurrent  resolution. 

Amended  1891,  p.  105. 

2411.  In  each  city  of  the  metropolitan  class  there  shaH  be  a  board  of  park 
COmmissionerSy  who  shall  have  charge  of  all  the  parks  and  public  grounds  be- 
longing to  the  city,  and  the  streets  and  alleys  in  any  cemetery  situated  within  the 
limits  of  such  city,  which  said  streets  and  alleys  have  been  or  may  hereafter  be  dedi- 
cated to  and  for  the  use  of  the  public  without  obligation  to  keep  in  repair  by  said 
board;  with  power  to  establish  rules  for  the  management,  care,  and  use  of  public 
parks  and  park-ways,  streets,  and  alleys;  and  it  shall  be  the  duty  of  said  board 
from  time  to  time  to  devise,  suggest,  and  recommend  to  the  mayor  and  council  a 
system  of  public  parks,  park-ways,  and  boulevards,  or  additions  thereto,  within  the 
city  or  within  six  miles  of  the  limits  thereof,  and  to  designate  the  lands  and  grounds 
necessary  to  be  used,  purchased,  or  appropriated  for  such  purpose.  And  there- 
upon it  shall  be  the  duty  of  the  mayor  and  council  to  take  such  action  as  may  be 
necessary  for  the  appropriation  of  the  lands  and  grounds  so  designated,  and  for 
the  purpose  of  making  payments  for  such  lands  and  grounds,  assess  such  real  estate 
as  may  be  specially  benefited  by  reason  of  the  appropriation  thereof  for  such  pur- 
pose, and  issue  bonds  as  may  be  required  for  such  purpose,  to  the  extent  and 
amount  required  in  excess  of  such  assessment.  And  i?aid  mayor  and  council  are 
further  authorized  upon  the  recommendation  of  said  park  commission,  and  with 
their  concurrence  to  n^otiate  for,  and  purchase  in  the  name  of  said  city,  lands 
within  the  limits  herein  designated  to  be  used  and  improve(^  for  park  purposes, 
notwithstanding  said  limits  include  land  within  the  corporate  boundaries  of  other 
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cities  or  villages^  and  if  sach  lands  are  in  the  limits  of  other  cities  or  villages^  said 
cities  or  villages  shall  cease  to  have  jurisdiction  over  the  said  lands  after  the  said 
land  is  acquired  for  park  purposes  as  aforesaid^  bv  gift,  purchase,  condemnation^  or 
otherwise,  and  said  commission  are  hereby  authorized  to  purchase  or  condemn  land 
in  cities  or  villages  within  said  limits.  And  for  the  purpose  of  paying  for  and  im- 
proving the  same,  may  appropriate  money  from  the  general  flind  of  said  city  not 
otherwise  appropriated,  or  may  issue  bonds  for  the  purpose  of  such  purchase  and 
improvement  to  an  amount  not  to  exceed  five  hundred  thousand  dollars  ($500,000) 
within  three  years  from  the  taking  effect  of  this  act,  and  thereafter  not  to  exceed 
fifty  thousand  dollars  ($50,000)  per  year.  Said  bonds  to  be  designated  and  known 
as  ^^Park  Bonds  ^'  and  to  be  issued  and  used  in  accordance  with  the  provisions  gov 
erning  the  issuance  of  sewer,  funding,  and  other  public  improvement  bonds  by  this 
act  contemplated;  Provided,  No  such  bonds  shall  be  issued  until  the  question  of 
their  issuing  the  same  has  been  submitted  to  the  electors  of  the  city  at  a  general 
election  therein,  and  autboriiKd  by  a  vote  of  two-thirds  (§)  of  the  electors  voting  on 
such  question  at  such  election.  Where  improvements  are  made  upon  or  in  stre^ 
or  sidewalks  adjacent  to,  and  abutting  upon  parks,  park-ways,  and  similar  grounds 
in  the  charge  and  control  of  said  board  of  park  commissioners,  the  cost  or  expense 
of  which  would  otherwise  be  chargeable  to  the  city  the  same  shall  be  paid  from  the 
^'Park''  fund  tax  hereinafter  provided ;  and  said  commissioners  are  hereby  directed 
to  pay  the  cost  of  such  improvements.  Said  board  of  park  commissioners  shall  be 
composed  of  five  (5)  members  who  shall  be  resident  freeholders  of  such  city,  and 
who  shall  be  appointed  by  the  judges  of  the  district  court  of  the  judicial  district 
in  which  such  city  shall  be  situated.  The  members  of  said  board  shall  be  ap- 
pointed by  said  judges,  a  majority  of  said  judges  concurring,  on  the  second  Tuesday 
of  May,  1889,  or  on  the  second  Tuesday  of  May  following  the  creation  under  this 
act  of  any  city  of  the  metropolitan  class,  one  for  the  term  of  one  year,  one  for  the 
term  of  two  years,  one  for  the  term  of  three  years,  one  for  the  term  of  four  years, 
and  one  for  theterm  of  five  years;  and  after  the  appointment  of  said  five  members, 
it  shall  be  the  duty  of  said  judges,  a  majority  concurring,  to  appoint  or  reappoint 
one  member  of  said  b6ard  each  vear,  on  the  second  Tuesday  of  May.  A  majority 
of  all  the  members  of  the  board  of  park  commissioners  shall  constitute  a  quorum. 
It  shall  be  the  duty  of  said  board  of  park  commissioners  to  lay  out,  improve,  and 
beautify  all  grounds  now  owned  or  hereafter  acquired  for  public  parks,  and  employ 
a  secretary,  and  also  such  landscape  gardeners,  superintendents,  keepers,  assistants, 
or  laborers,  as  may  be  necessary,  for  the  proper  care  and  maintenance  of  such 
parks  or  the  improvement  or  beautifying  thereof,  to  the  extent  that  funds  may  be 
provided  for  such  purposes.  The  members  of  said  board,  at  its  first  meeting  each 
year,  after  the  first  Tuesday  in  May,  shall  elect  one  of  their  own  members  as  chair- 
man of  said  board.  Before  entering  upon  their  duties  each  member  of  said  board 
shall  take  an  oatji,  to  be  filed  with  the  city  clerk,  that  he  will  faithfully  peiform  the 
duties  of  his  appointment,  and  in  the  selection  or  designation  of  lands  for  parks  or 
boulevards,  and  in  making  appointments,  he  will  act  for  the  best  interests  of  such 
city  and  the  public,  and  will  not  in  any  manner  be  actuated  or  influenced  by  per- 
sonal or  political  motives.  The  chairman  of  said  board  shall  receive  the  salary  of 
aix  hundred  dollars  per  annum,  and  the  other  members  of  said  board  of  park  com- 
missioners shall  each  receive  a  salary  of  two  hundred  dollars  per  annum.  For  the 
purpose  of  paying  such  salaries,  providing  funds  for  laying  out,  improving,  or 
beautifying  parks  and  public  grounds,  and  providing  for  the  payment  of  the  sala- 
ries and  wages  of  the  employes  of  said  board,  the  mayor  and  council  shall  each  year, 
at  the  time  of  making  the  levy  of  taxes  for  general  city  purposes,  make  a  levy  of 
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tK>t  less  than  one  and  one-balf  mills^  and  not  exceeding  three  milk  on  the  dollar 
valuation  on  all  the  real  estate  and  personal  property  within  the  corporate  limits  of 
«uch  city,  taxable  according  to  the  laws  of  this  state^  and  snch  ftmd  to  be  known 
«s  the  "Park  "  fnnd^  the  warrants  thereon  to  be  drawn  only  in  payment  of  accounts 
or  claims  audited  by  the  said  board  of  park  commissioners.  And  the  mayor  and 
<x»ancil  are  hereby  authorized  and  empowered  to  make  a  levy  for  the  purposes  re- 

Suired  by  this  section  for  the  year  1889,  upon  the  first  Tuesday  of  April,  or  the 
rat  r^ular  meeting  of  the  council  after  the  passage  and  approval  of  this  act;  iVo- 
vided,  That  when  the  total  valuations  of  property  in  said  city  for  purposes  of  taxa- 
tion shall  in  any  oqc  year  exceed  the  sum  of  twenty-five  millions  of  dollars,  then^ 
and  in  that  case,  the  rate  of  levy  for  the  tax  heriein  provided  shall  be  reducied  and 
decreased  in  exact  ratio  and  proportion  to  the  increase  in  valuation  of  taxable  prop- 
erty over  and  above  the  sum  of  twenty-five  millions' of  dollars. 
Amended  1889,  p.  131;  1891,  p.  106 

2412.  In  all  cities  of  the  metropolitan  class  there  shall  be  a  boiler  inspector, 
^who  shall  be  appointed  by  the  mayor,  with  the  approval  of  the  city  council.  The 
boiler  inspector  shall  be  a  practical,  mechanical  engineer,  and  perform  such  duties 
And  have  such  powers  concerning  the  inspection  of  steam  boilers  within  the  city 
jis  may  be  prescribed  by  ordinance,  and  he  shall  be  authorized  tocharge  such  fee  for 
the  inspection  of  steam  boilers  and  other  steam  generators  as  may  be  prescribed  by 
ordinance,  which  he  shall  pay  to  the  city  treasurer  at  the  end  of  each  month,  and 
he  shall  receive  a  salary  at  the  rate  of  eighteen  hundred  (1800)  dollars  per  annum, 
payable  monthly,  which  shall  be  in  full  for  all  his  services,  and  he  shall  not  receive 
laay  other  fee  or  perquisite. 

Ameaded  1889,  p.  134. 

2413.  The  ocmiptroller  shall  act  as  the  general  accountant  and  fiscal  agency 
of  the  city,  and  shall  exercise  a  general  supervision  over  all  officers  of  the  city 
oharged  in  any  manner  with  the  receipt,  collection,  or  disbursement  of  the  city  rev- 
enue. He  shall  be  a  competent  book-keeper  and  accountant,  and  it  shall  be  his  duty^ 
cinder  the  direction  af- the' mayor  and  city  council^*  to* keep  a  complete  set  of  books, 
wherein  shall  be  stated,  amc^g  other  things,  the  amount  of  the  appropriation  that 
has  been  made  or  the  fund  that  has  been  created  for  each  distinct  object  of  expenditure 

^md  the  amount  that  has  been  expended  on  account  of  such  appropriation  fund.  He 
«Iiall  also  keep  iull,  clear,  correct,  and  separate  accounts  of  all  the  revenue,  funds, 
^tnd  incomes  payable  into  the  city  treasury,  and  of  all  disbursements  on  account 
ithereof.  He  shall  always  keep  accurate  and  separate  accounts  between  the  city  and 
officers  of  the  city,  and  between  the  city  and  all  contractors  or  other  persons  doing 
-work  or  furnishing  material  for  the  city.  He  shall  also  keep  a  regular  and  aocu- 
«ate  account  of  debit  and  credit  with  the  city  treasurer,  charging  said  treasury  with 
idle  amount  of  taxes  levied  on  the  assessment  roll,  and  giving  him  credit  for  all  du- 
plicate receipts  furnished  with  his  statements,  and  keep  an,  account  in  like  manner 
^th  said  treasurer  whenever  assessments  or  appropriations  are  made,  and  expendi- 
tures ordered  for  any  special  object  He  shall  also  carefully  examine  and  check  the 
annual  report  of  the  city  treasurer  and  communicate  to  the  city  council,  as  soon 
thereafter  as  practicable,  the  result  of  such  examination ;  and  he  shall  also  carefully 
examine  each  month  the  account,  statement,  and  vouchers  required  by  law  to  be 
rendered  at  the  end  of  each  month  by  the  city  treasurer,  making  from  time  to  time 
^uch  reports  to  the  city  council  concerning  such  account  and  statement  as  may  seem 
necessary  and  proper.  He  shall  also  keep  a  record  of  the  bonds  issued  by  the  city 
:and  of  the  payment  and  cancellation  of  all  bonds  of  the  city,  and  shall  see  that  all 
bonds,  upon  payment  thereof,  are  properly  canceled  and  destroyed.     He  shall  per- 
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form  such  other  duties  as  may  be  required  by  ordinance^  and  he  shall  devote  hi» 
entire  time  to  the  duties  of  his  office^  and  be  shall  furnish  a  bond,  with  at  least  two 
good  and  sufficient  sureties  to  be  approved  by  the  council^  in  the  sum  of  ten 
thousand  dollars  ($10^000)^  conditioned  upon  the  faithful  performance  of  his  duties. 
It  shall  be  the  duty  of  the  mayor,  on  or  before  the  first  day  of  February  of  each 
year,  to  secure  from  the  head  of  each  department  of  the  city  an  estimate  of  the 
probable  cost  of  such  department  for  the  current  year  following^  and  he  shall  sub- 
mit such  estimate  to  the  city  council,  who  shall  thereupon  make  such  corrections 
as  shall  be  needed  to  embody  the  total  expenditures  on  each  of  the  several  funds  of 
the  city,  including  rents,  salaries,  repairs,  etc.,  and  one  copy  of  such  revised  estiqiate 
shall,  within  two  weeks,  be  filed  with  the  city  comptroller,  the  mayor,  and  city 
clerk  respectively.  The  comptroller  shall  thereupon  deduct  the  amounts  so  shown 
from  the  limits  of  funds  available  for  the  expenditure  of  the  city  for  the  current 
year,  and  no  contract  or  vote  incurring  an  indebtedness  for  moneys  payable  out  of 
any  fund  shall  be  made  by  the  mayor  or  city  council,  and  no  final  action  shall  be 
taken  upon  such  proposed  contract  or  indebtedness  without  the  certificate  of  the 
comptroller  that  there  are  funds  available  to  pay  the  same.  And  in  no  event  shall 
any  contract  be  made  or  indebtedness  created  in  excess  of  the  limit  authorized  by 
law^  except  in  the  event  of  an  unforeseen  accident  requiring  the  immediate  repair 
for  the  public  good,  which  fiact  must  be  certified  to  by  the  board  of  public  works, 
and  only  then  with  the  concurrence  of  the  mayor  and  two-thirds  of  the  entire 
council.  All  bonds  to  be  issued  by  cities  of  the  metropolitan  class  shall  be  pre- 
pared and  registered  by  the  city  comptroller  before  delivery  to  the  city  treasurer 
for  issuance,  and  it  shall  be  the  duty  of  the  city  treasurer  to  promptly  report  to  the 
comptroller  detailed  statements  of  all  receipts  of  moneys  from  the  proceeds  of  the 
sale  of  bonds,  and  to  whom  such  bonds  were  sold.  All  warrants  for  payment  of 
liabilities  of  the  city  shall  be  made  and  signed  by  the  comptroller,  signed  by  the 
mayor  and  issued  by  the  comptroller.  A  monthly  statement  of  all  moneys  and  fees 
received  by  officers  for  the  city  must  be  reported  on  the  first  day  of  each  subsequent 
month  to  the  comptroller,  in  addition  to  the  statement  said  officials  are  required  to 
furnish  to  the  treasurer.  The  comptroller  is  hereby  authorized  and  empowered  to 
appoint  one  deputy  to  be  paid  by  the  city,  but  for  whose  acts  and  doings  said 
comptroller  shall  be  responsible.  And  during  the  absence,  disability,  or  inability 
to  act  as  said  comptroller,  said  deputy  may,  and  he  is  hereby  authorized,  to  do  and 
perform  any  and  all  acts  that  might  by  such  comptroller  himself  be  done  and  per- 
formed if  present.  Such  appointment  shall  be  in  writing,  and  the  same  be  reported 
in  writing  to  the  city  council  by  the  comptroller. 
Amended  1889,  p.  134;  1891,  p.  110. 

2414.  A  city  attorney  shall  be  appointed  by  the  mayor^  by  and  with  the 
consent  of  the  city  council.  It  shall  be  the  duty  of  the  city  attorney  to  attend  to 
all  cases  in  any  court  in  this  state,  except  the  police  court  and  appeal  cases  therefrom^ 
wherein  the  city  may  be  a  party,  plaintiflF  or  defendant,  or  a  party  in  interest;  to 
advise  the  city  council,  or  any  committee  thereof,  in  writing  when  required,  as  to 
all  l^al  questions  that  may  arise  before  them ;  to  advise  the  mayor  and  all  other 
officers  in  relation  to  their  duties,  and  from  time  to  time  to  make  such  reports  in  re- 
lation to  the  suits  in  which  the  city  is  interested  as  may  be  required  by  the  mayor 
or  city  council,  and  to  perform  such  other  duties,  not  inconsistent  with  the  duties 
imposed  by  this  act,  as  by  ordinance  may  be  directed. 

Amended  1891,  p.  113. 

2415.  An  assistant  city  attorney,  who  shall  be  designated  and  nominated 
by  the  city  attorney,  shall  be  appointed  by  the  mayor,  by  and  with  the  consent  of 

Digitized  byLjOOQlC 


Ch.  35.  METROPOLITAN  CITIES,  529 

the  oily  council.  It  shall  be  the  duty  of  the  assistant  city  attorney,  under  his 
direction,  to  assist  the  city  attorney  in  the  trial  of  all  cases  in  which  it  is  the  duty  of 
the  city  attorney  to  engage,  and  perform  such  other  official  duties  as  may  he 
directed  by  the  city  attorney.  He  shall,  in  the  absence,  sickness,  or  inability  to  act, 
at  his  request,  perform  the  duties  of  the  city  attorney,  and  shall  attend  the  regular 
meetings  of  the  city  council ;  he  shall  attend  to  all  cases  on  appeal  from  the  police 
court  for  the  violation  of  any  city  ordinances,  and  may  appearand  assist  the  city  pros- 
ecutor in  the  trial  of  any  case  in  the  poh'ce  court  when  deemed  advisable ;  and  shall 
perform  such  other  duties  as  may  be  prescribed  by  ordinance.  A  city  prosecutor 
shall  also  be  appointed  by  the  mayor,  by  and  with  the  consent  of  the  city  council. 
It  shall  be  the  duty  of  the  city  prosecutor  to  attend  all  sessions  of  the  police  court, 
and  file  and  prosecute  all  criminal  complaints  against  persons  charored  with  the 
violations  of  the  ordinances  of  the  city  or  laws-of  the  state  within  th  final  jurisdic- 
tion of  the  court.  He  shall  be  active  and  vigilant  in  the  enforcement  of  all 
ordinances  of  the  city  and  shall  cause  all  violations  of  the  ordinances  of  the  city  to 
be  prosecuted. 

AmeDded  1891,  p.  114. 

2416.  All  gradiugy  paving,  macadamizing,  curbing,  or  guttering  of  any  streets, 
avenues,  or  alleys  in  the  city  shall  be  done  by  contract  with  the  lowest  responsible 
bidder,  or  by  day's  work,  as  petitioned  by  property  owners,  representing  a  majority 
of  the  property  in  front  feet,  in  any  paving  district,  under  the  direction  and  super- 
vision of  the  board  of  public  works;  Provided^  also,  That  in  all  matters  of  con- 
tract with  the  city  for  work  to  be  done  or  material  furnished,  parties  contracting 
flhall  give  bond  to  the  city,  with  not  less  than  two  sureties,  in  double  the  amount 
of  said  contract,  for  the  faithful  performance  of  the  same.  Sureties  on  said  bonds 
shall  be  resident  freeholders  of  the  county  within  which  said  city  is  situate,  and 
shall  justify  under  oath  that  they  are  worth  double  the  amount  for  which  they  may 
sign  said  bond,  over  and  above  all  debts,  liabilities,  obligations,  and  exemptions ; 
Provided,  also,  That  no  contracts  or  extensions  of  contracts  for  a  period  of  more 
than  two  years  shall  at  any  time  be  made  or  entered  into,  without  first  having  sub- 
mitted the  same  to  a  vote  of  the  people  at  some  general  election,  held  in  accordance 
with  existing  laws  governing  the  voting  of  bonds.  Such  provision  shall  not  apply 
to  guarantee  for  paving  or  other  work  done  for  or  material  furnished  to  said  city. 
No  action  shall  at  any  time  be  taken  contemplating  the  extension  or  renewal  of 
franchises  heretofore  granted. 

Amended  1891,  p.  il5. 

2417.  When  any  improvement  mentioned  in  this  act  is  completed  according  to 
contract,  it  shall  be  the  duty  of  the  city  engineer  to  carefully  ineqpect  the  same, 
and  if  the  improvement  is  found  to  be  properly  done,  such  engineer  shall  accept  the 
same,  and  forthwith  report  his  acceptance  thereof  for  the  confirmation  or  rejection 
of  the  board  of  public  works  and  city  council,  who  may  confirm  or  reject  such 
acceptance.  When  the  contract  for  such  work  provides  for  the  acceptance  thereof, 
ill  front  of  or  along  any  block  or  piece  of  ground,  the  engineer  may  accept  the  same 
in  sections  from  time  to  time,  if  found  to  be  done  according  to  contract,  reporting 
his  acceptance  as  in  other  cases;  Provided,  Nothing  in  this  act  contained  shall  l)e 
construed  to  interfere  with  or  affect  contracts  of  such  cities  for  public  works  now 
existing,  and  all  such  contracts  shall  be  governed  by  the  acts  and  ordinances  exist- 
ing at  the  time  they  were  made. 

2418.  The  mayor  and  council  shall  have  power  to  provide  for  the  sprinkling 
of  the  streets  of  said  city,  and  for  the  purpose  of  accomplishing  such  sprinkling, 
may,  by  ordinance,  create  suitable  districts,  to  be  called  and  designated  "  Sprinkling 
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Districts/'  and  may  order  and  direct  the  work  of  sprinkling  to  be  done  and  per* 
formed  upon  the  streets^  alleys^  park  ways,  boulevards,  or  any  or  all  thereof  themn. 
Said  spriukling  shall  be  done  only  upon  contract  in  writing  let  upon  advertiae- 
ment  to  the  lowest  responsible  bidder;  such  advei*tisement  shall  specify  the  district 
or  districts  proposed  to  be  sprinkled,  especially  describing  the  same,  and  bids  shall 
be  made  and  contracts  let  with  reference  to  such  district  or  districts  so  specified. 
For  the  purpose,  of  paying  the  cost  of  sprinkling  herein  contemplated  and  so  con- 
•  tracted  for,  the  mayor  and  council  shall  have  ix>wer  and  they  are  hereby  authorised 
to  levy  and  assess  the  cost  of  sprinkling  in  any  district  or  districts  upon  all  lots, 
lands,  grounds,  property  and  estate  therein;  such  tax  or  assessment  to  be  equal 
and  uniform  upon  all  feet  front  of  property  within  or  abutting  upon  the  streets, 
alleys,  park  ways,  or  boulevards  within  the  district  so  created.  Such  a  tax  and  as- 
sessment shall  be  a  lien  upon  all  snch  lots,  lands,  and  real  estate,  and  shall  be  en- 
forced and  collected  as  are  other  special  taxes. 
Amended  1891,  p.  US. 

2419.  The  mayor  and  council  of  any  city  governed  by  this  act  shall  nave 
power  by  ordinance  to  establish  the  grade  of  any  street,  avenue,  or  alley  in  the  city, 
and  when  the  grade  of  any  street,  avenue,  or  alley  shall  have  been  heretofore  estab- 
lished, or  when  the  grade  of  any  street,  avenue,  or  alley  shall  be  established  and 
approved  as  herein  provided,  the  grade  of  no  street  or  part  of  a  street  shall  be 
idumged  unless  the  consent  in  writing  is  first  obtaiued  of  the  owners  of  lots  or 
lands  abutting  upon  the  street  or  part  of  street  where  such  change  of  grade  is  to 
be  made,  who  represent  a  majority  of  the  feet  front  thereon,  and  not  then  until  the 
damages  to  property  owners  which  may  be  caused  by  such  change  of  grade  shall 
have  been  assessed  and  determined  by  three  disinterested  freeholders,  who  shall  be 
appointed  by  the  mayor  and  council  for  that  purpose,  who  shall  make  such  ap- 
praisement, taking  into  consideration  the  benefits,  if  any,  to  such  property,  and  file 
their  report  With  the  city  clerk;  and  the  amount  of  damages  sj  assessed  shall  be 
tendered  to  such  property  owners  or  their  agents  ad  soon  as  the  funds  for  that  pur- 
pose are  obtained  from  the  assessments  of  such  damages  upon  property  benefited 
by  reason  of  such  change  of  gituie,  or  otherwise  realized ;  Providedf  That  no  street, 
avenue,  or  alley  shall  be  worked  to  such  change  of  grade  until  the  damages  so  as- 
sessed shall  be  tendered  to  such  property  owners  or  their  agents. 

Damages  occasioned  by  a  chaDge  of  the  established  gpkdt  of  a  street  cannot  be  reimbursed  to 
the  city  by  means  of  a  special  assessment  laid  upon  the  lots  abntting  said  street  10,  99  (4  N. 
W.,  424). 

2420.  Before  any  street,  avenue,  or  alley  shall  be  ordered  graded,  the  dam- 
ages, if  any,  by  reason  of  such  g^rading  to  property  along  that  portion  of  the 
street  proposed  to  be  graded,  including  approaches  thereto,  shall  first  be  ascertained 
and  determined  bv  three  disinterested  freeholders,  who  shall  be  appointed  by  the 
mayor  and  council  for  that  purpose,  who  shall  make  such  appraisementy  taking 
into  consideration  the  benefits,  if  any,  to  such  property,  and  who  shall  exclude  any 
damages  resulting  from  any  change  or  changes  of  the  original  or  first  established 
grade;  and  the  amount  of  damages  so  assessed,  unless  an  appeal  is  taken,  shall  be 
due  and  payable  to  such  property  owners,  or  their  agents,  in  sixty  days  after  the 
completion  and  acceptance  of  such  work  or  grading. 

2421.  Whenever  it  shall  become  necessary  to  appropriate  private  property 
for  the  use  of  the  city  for  streets,  alleys,  avenues,  sewers,  parks,  boulevards,  pub- 
lic squares,  gas-works,  water-works,  or  such  other  purpose  authorized  by  this  act, 
and  such  appropriation  shall  be  declared  necessary  by  ordinance,  the  mayor,  with 
the  approval  of  the  council,  shall  appoint  three  disinterested  freeholders  of  the 
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city,  who,  after  being  duly  sworn  to  perform  the  duties  of  their  appointment  with 
fidelity  and  impartialty,  shall  assess  the  damages  to  the  owners  of  the  property 
respectively  taken  by  such  appropriation.  Such  assessment  shall  he  reported  to  the 
council  for  confirmation,  and  if  the  same  shall  be  confirmed,  the  damages  so  as- 
sessed shall  be  paid  to  the  owners  of  such  property,  or  de|)osited  with  the  city 
treasurer  subject  to  the  order  of  such  owners  respectively,  after  which  such  prop- 
erty may  at  any  time  be  taken  for  the  use  of.  the  city.  If  the  assessment  be  not 
confirined  by  the  council,  proceedings  may  be  taken  anew  to  assess  the  damages. 
AmeDded  1889,  p.  138. 

2422.  The  council  shall  have  power  and  is  hereby  authorized  to  assOBS  tho 
damages  awarded  or  recovered  for  grading,  change  of  grade,  or  for  the  appropri- 
tition  of  private  property,  upon  the  lots  and  landis  benefited,  which  shall  abut  or 
be  adjacent  to  the  street,  avenue,  or  alley  graded,  or  for  the  opening,  extending, 
or  widening  of  which  private  property  shall  be  appropriated,  or  on  which  the  grade 
«hall  be  changed,  and  in  the  case  of  appropriation  of  land  for  widening  of  a  street, 
avenue,  or  alley,  the  council  may  consider,  for  the  purpose  of  determining  benefits 
tind  equalizing  such  assessment,  whether  any  portion  of  the  street,  avenue,  or  alley 
had  been  previously  donated  from  any  lot  or  piece  of  land  abutting  or  adjacent 
thereto. 

2423.  In  all  cases  of  damages  arising  under  the  provisions  of  this  act,  the 
party  or  parties  whose  property  is  damaged  or  sought  to  be  taken  by  the  provisions 
of  this  act,  shall  have  the  right  to  appeal  from  such  assessment  of  damage,  to  the 
•district  court  of  the  county  in  which  such  property  is  situated,  within  thirty  daya 
after  the  assessment  provided  for  in  this  act,  and  in  case  of  such  appeal  the  decision 
and  finding  of  the  district  court  shall  be  transmitted  by  the  clerk  thereof,  duly  cer- 
tified, to  the  city  clerk  to  be  filed  and  recorded  in  his  office ;  but  such  appeal  shall 
not  delay  the  appropriation  of  the  property  sought  to  be  taken,  or  delay  the  im- 
provement proposed,  or  retard 'the  chafige<of  grade  sought  to  be  made,  and  in  no 
caae  shall  said  city  be  liable  for  the  cost  on  such  appeal,  unless  the  owner  of  such 
real  estate  shall  be  adjudged  entitled  upon  the  appeal,  to  a  greater  amount  of  dam- 
age than  was  awarded  by  said  freeholders.  The  remedy  by  appeal,  herein  allowed, 
shall  be  deemed  and  held  to 'be  exclusive,  and  no  person  snail  be  allowed  to  prose- 
<3ate  or  maintain  any  original  action  to  recover  any  damages  herein  authorized  or 
provided  for. 

2424.  In  all  cases  of  damages  arising  under  the  provisions  of  this  act,  upon 
impeal  being  taken  by  any  person  from  any  award  or  assessment  of  damages,  the 
-city  shall  have  the  right,  upon  giving  five  days'  notice  to  the  person  or  persons  ap- 
pealing, to  have  such  appeal  placed  upon  the  trial  docket  or  calendar  of  the  court  to 
which  such  appeal  may  be  taken,  at  the  head  of  the  list  of  cases  for  trial,  and  such 

« appeals  shall  have  priority  and  precedence  in  the'order  of  trial  thereof  over  civil 
actions,  and  the  court  shall  so  arrange  the  call  of  cases  for  trial  as  to  give  such  ap- 
peals such  priority  and  precedence. 

2425.  The  enacting  claase  of  all  ordinances  shall  be  as  follows:  '^Be  it 
ordained  by  the  city  council  of  the  city  of ." 

2426.  All  ordinances  of  the  city  shall  be  passed  pursuant  to  such  rules  and 
regulations  as  the  council  may  prescribe;  Providedy  That  upon  the  passage  of  all 
oHinances,  the  yeas  and  nays  shall  be  entered  upon  the  record  of  the  city  council, 
and  a  majority  of  the  votes  of  all  the  members  of  said  council  shall  be  necessary  to 
•their  passage;  JPtovided  further,  That  no  ordinance  shall  be  passed  the  same  day, 
or  at  the  same  meeting  it  is  introduced,  except  the  general  appropriation  ordinance 
at  the  first  meeting  of  each  month. 
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2427.  [Same — Evidence.] — All  ordinances  of  the  city  may  be  proven  by 
the  certificate  of  the  clerk  under  tne  seal  of  the  city,  and  when  printed  or  published 
in  a  book  or  pamhlet  form,  and  purporting  to  be  published  or  printed  by  authority 
of  the  city  council,  shall  be  read  and  received  in  all  courts  and  places  without  fur- 
ther proof, 

2428.  A^the  first  meeting  of  the  council  in  each  month  the  mayor  and  coancil 
shall  provide  by  ordinance  for  the  payment  of  all  liabilities  of  the  city  incurred 
during  the  preceding  month,  or  at  any  time  prior  thereto.  No  money  shall  be  ex- 
pended or  payment  made  by  the  city  except  in  pursuance  of  a  specific  appropxia* 
tion  made  for  that  purpose  by  ordinance,  and  no  liability  shall  be  incurred,  debt 
created,  or  contract  involving  the  expenditure  of  money  approved  by  the  city  coun- 
cil, except  by  a  majority  of  the  entire  council,  upon  call  of  the  yeas  and  nays,  and 
the  record  of  the  council  proceedings  shall  show  how  each  member  voted,  and 
any  councilman  voting  to  incur  any  liability  or  to  create  any  debt  in  exoess  of  the 
amount  limited  or  authorized  by  law,  or  if  the  mayor  shall  approve  any  ordinance 
or  contract  involving  the  expenditure  of  money  in  excess  of  the  amount  limited  or 
authorized  by  law,  and  any  liability  sought  to  be  incurred  or  debt  created,  in  excess 
of  the  amount  limited  or  authorized  by  law,  shall  be  taken  and  held  by  any  court  of 
the  state  as  the  joint  or  several  liability  and  obligation  of  the  councilmen  voting  for 
and  the  mayor  approving  the  same,  and  not  the  debt,  liability,  or  obligation  of  the 
city,  and  the  voting  for  or  approving  of  such  liability,  obligation,  or  debt  shall 
be  conclusive  evidence  of  malfeasance  in  office^  and  for  which  such  councilman  or 
mayor  may  be  removed  from  his  office. 

Amended  1889,  p.  138. 

2429.  Any  ordinance  appropriating  moneys  shall  be  subject  to  the  veto  of 
the  mayor,  and  the  mayor  may  veto  any  single  item  in  any  such  ordinance,  and  if 
such  item  be  not  passed  over  his  veto,  such  item  shall  be  stricken  out,  and  shall  not 
be  paid  by  the  city. 

2430.  Every  reBOlution  adopted,  or  contract  approved  by  the  city  council 
appropriating  or  involving  the  expenditure  of  money,  and  every  ordinance  passed 
by  ihe  city  council  shall,  within  forty-eight  hours  after  the  action  of  the  city  council, 
be  presented  to  the  mayor  for  his  approval,  and  he  shall  have  at  least  three  days  there- 
after for  the  consideration  thereof.  If  he  approve  the  resolution,  contract,  or 
ordinance,  as  the  case  may  be,  he  shall  sign  the  same  and  return  the  same  to  the  city 
clerk,  and  so  report  to  the  council  at  its  next  regular  meeting,  after  the  expiratioD 
of  the  time  herein  limited.  If  not,  he  shall  return  the  same  with  his  objections  m 
writing  to  the  city  council,  at  its  next  regular  meeting,  after  the  expiration  of  the 
time  herein  limited.  When  any  ordinance,  contract,  or  resolution  shall  be  returned 
without  the  approval  of  the  mayor,  the  council  shall  thereupon  consider  whether 
the  same  shall  be  approved,  notwithstanding  the  objections  of  the  mayor.  If  two- 
thirds  of  all  the  members  elected  shall  vote  in  the  affirmative,  such  ordinance,  con- 
tract, or  resolution  shall  be  considered  approved,  and  shall  take  effect  and  be  valid 
in  the  same  manner  and  with  like  force,  as  if  it  had  received  the  approval  of  the 
mayor;  and  should  the  mayor  fail,  neglect,  or  refuse  to  approve  any  ordinance,  con- 
tract, or  resolution,  or  return  the  same  with  his  objections  in  writing,  within  the 
time  herein  limited,  the  same  shall  take  effect  and  be  valid  in  the  same  manner  and 
with  like  force  as  if  approved  by  him. 

2431.  The  city  council  shall  have  power  to  elect  one  of  their  own  body  presi- 
dent of  the  council,  who  shall  preside  at  all  meetings  of  the  council,  and  m  his 
absence  to  elect  one  of  their  own  body  to  occupy  his  place  temporarily,  who  shall 
be  styled  acting  president  of  the  council,  and  the  president  or  acting  president,  whea 
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occupying  the  place  of  the  mayor,  shall  have  the  same  powers  as  the  mayor,  aud 
shall  also  have  the  same  rights  and  privileges  as  other  members  of  the  council. 

2432.  A  city  clerk  shall  be  elected  by  the  council  at  the  first  meeting  of  or- 
ganization or  as  soon  as  practicable  thereafter.  He  shall  hold  office  for  the  term  of 
two  years  from  date  of  election ;  shall  give  bond  to  be  approved  by  the  council, 
and  filed  with  the  comptroller,  with  two  good  aud  sufficient  sureties,  freeholders, 
in  the  sum  of  five  thousand  dollars  ($5,000),  conditioned  for  the  proper  fulfillment 
of  the  duties  of  his  office.  He  shall  devote  his  entire  time  to  the  duties  of  said  of- 
fice, and  shall  receive  compensation  therefor  in  the  sum  of  two  thousand  ($2,000) 
dollars  per  annum,  payable  monthly. 

Amended  1889,  p.  139;  1891,  p.  117. 

2433.  The  council,  or  any  committee  of  the  members  thereof,  shall  have 
power  to  compel  the  attendance  of  witnesseB  for  the  investigation  of  matters  that 
may  come  before  them,  and  the  presiding  officer  of  the  council,  or  the  chairman  of 
such  committee  for  the  time  being,  may  administer  the  requisite  oaths;  and  such 
'Council  or  committee  shall  have  the  same  authority  to  compel  the  giving  of  testi- 
mony as  is  conferred  on  courts  of  justice. 

2434.  The  mayor  and  any  five  councilmen  shall  have  power  to  call  Bpecial 
meetings  of  the  council,  the  object  of  which  shall  be  submitted  to  the  couucil  in 
writing,  and  the  call  and  object  and  the  disposition  thereof  shall  be  entered  upon 
the  journal  by  the  clerk. 

2435.  The  council  shall  have  power  to  act  as  a  board  of  equalization  for 
the  city  to  equalize  all  taxes  and  assessments,  and  to  correct  any  errors  in  the  list- 
ing of  valuation  of  property,  and  to  supply  any  omission  in  the  same,  and  shall 
have  the  same  powers  as  county  commissioners  have  in  similar  cases.  A  majority 
of  all  the  members  elected  to  said  council  shall  constitute  a  quorum  for  the  trans- 
action of  any  business  properly  brought  before  them,  but  a  less  number  may  ad- 
journ from  time  to  time  and  compel  the  attendance  of  absent  members.  When 
sitting  as  a  board  of  equalization,  the  council  may  adopt  such  reasonable  rules  as 
to  the  manner  of  presenting  complaints  and  applying  for  remedy  and  relief,  as  shall 
seem  just.  It  shall  not  invalidate  or  prejudice  the  proceedings  of  said  board  that  a 
majority  of  members  thereof  do  not,  after  organization  by  a  majority,  continue 
present  at  the  advertised  place  of  sitting,  during  the  advertised  hours  of  sitting; 
Provided,  The  city  clerk  or  some  member  of  said  board  shall  be  present  to  receive 
<x>mplaint8,  applications,  etc.,  and  give  information  ;  And  provided^  No  final  action 
shall  be  taken  by  such  board  except  by  a  majority  of  all  the  members  elected  to  the 
<$ity  council,  comprising  the  same,  and  in  open  session. 

Amended  1801,  p.  117. 

2436.  .T^e  €Duncil  at  the  commencement  of  each  year,  or  as  soon  thereafter  as 
may  be,  shall  designate  some  daily  newspaper  printed  in  the  city,  as  the  official 
paper  of  the  city,  in  which  shall  be  published  all  general  ordinances  and  all  no- 
tices and  other  proceedings  required  by  law  or  ordinance  to  be  published.  All  pub- 
lishing of  the  city  shall  be  let  by  contract  to  the  lowest  responsible  bidder,  and  the 
newspaper  which  shall  be  awarded  the  contract  as  the  lowest  responsible  bidder,  for 
publishing  all  the  matters  hereinbefore  specified,  shall  be  the  one  designated  as  the 
official  paper  of  the  city ;  Provided,  Tliat  said  paper  shall  have  at  least  two  thou- 
sand (2,000)  actual  and  bona  fide  subscribers  for  one  year  last  preceding  the  time  of 
bid. 

Amended  1889,  p.  140. 

2437.  The  mayor  shall  be  the  chief  executive  officer  of  and  a  conservator  of 
the  peace  througlumt  the  city  and  shall  have  power,  by  and  with  the  concurrence 
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of  the  board  of  police  commissiooers^  to  appoint  any  number  of  special  policemeD 
which  he  may  deem  necessary  to  preserve  the  peace  of  the  city,  and  to  dismiss  the 
same  at  pleasure.  He  shall  sign  the « commissions  or  appointment  of  ail  officers 
elected  and  appointed  by  the  city  government.  He  shall  have  such  jurisdiction 
as  may  be  vested  in  him  by  ordinance  over  all  places  within  three  miles  of  the 
corporate  limits  of  the  city  for  the  enforcement  of  any  health  or  quarantine  ordi- 
nance or  regulation  thereof. 

Amended  1889,  p.  140;  1891,  p.  118. 

2438.  The  mayor  shall  have  power,  by  and  with  the  consent  of  a  majority  of 
the  entire  council,  to  appoint  all  officers  that  may  be  deemed  necessary  for  the  good 
government  of  the  city  other  than  those  otherwise  provided  for  in  this  act;  and  he 
shall  have  power  in  like  manner  to  remove  from  office,  by  and  with  the  consent  of 
the  council,  any  person  or  persons  so  by  him  appointed  thereto. 

Amended  1889,  p.  141;  1891,  p.  118.      * 

2439.  He  shall  have  the  Buperintending  control  of  all  the  officers  and 
affiiirs  of  the  city^  except  when  otherwise  specially  provided,  and  shall  take  care 
that  the  provisions  of  this  act  and  the  ordinances  of  the  city  are  complied  with. 
He  may,  when  he  deems  it  necessary,  require  any  officer  of  the  city  to  exhibit  his 
accounts  or  any  other  papers,  and  to  make  report  to  the  council  in  writing  touching 
any  subject  or  matter  he  may  require  pertaining  to  his  office. 

2440.  He  shall,  from  time  to  time,  communicate  to  the  city  council  such  in- 
formation *  and  recommend  such  measures  as  in  his  opinion  may  tend  to  the  im- 
provement of  the  finances,  police,  health,  security,  ornament,  comfort,  and  general 
prosperity  of  the  city.  He  shall  be  active  and  vigilant  in  enforcing  all  laws  and 
ordinances  of  the  city,  and  shall  cause  all  subordinate  officers  to  be  dealt  with 
promptly  for  any  neglect  or  violation  of  duty.  He  shall  give  written  notice  to 
the  city  clerk  of  his  intended  absence  before  leaving  the  city. 

2441.  The  mayor  and  chief  of  police  shall  each  have  power  to  call  upon  any 
citizen  to  aid  in  the  enforcement  of  any  ordinance  or  suppression  of  any  riot,  and 
any  person  who  shall  refuse  or  neglect  to  obey  such  call  shall  forfeit  and  pay  a  fine 
not  exceeding  one  hundred  dollars. 

2442.  When  any  vacancy  shall  happen  in  the  office  of  mayor,  by  death, 
resignation,  absence  from  the  city,  removal  from  office,  refusal  to  qualify,  or  other- 
wise, the  president  of  the  council  for  the  time  being  shall  exercise  the  office  of 
mayor,  with  all  the  rights,  privileges,  powers,  and  jurisdictions  of  the  regular 
mayor,  until  such  vacancy  be  filled,  or  such  disability  removed ;  or  in  case  of  tem- 
porary absence,  until  the  mayor  shall  return ;  and  during  that  time  he  shall  receive 
the  Bame  compensation  that  the  mayor  would  be  entitled  to. 

Amended  1889,  p.  141. 

2443.  The  mayor  and  council  shall  cause  to  be  published  annually,  on  or  before 
the  first  day  of  March,  a  statement  of  the  receipts  and  ex})enditures  of  the  city  and 
the  financial  condition  of  the  same  for  the  preceding  fiscal  year ;  such  fiscal  year 
shall  be  deemed  to  commence  January  first  and  to  terminate  December  thirty- 
first  (31),  annually;  Provided^  It  is  hereby  made  the  duty  of  the  city  treasurer,  city 
clerk,  comptroller,  city  engineer,  city  attorney,  city  prosecutor,  police  judge,  in- 
spector of  buildings,  board  of  fire  and  police  commissioners,  board  of  public  works, 
board  of  health,  board  of  park  commissioners,  and  each  and  every  other  official, 
board,  or  department  of  the  city,  now  existing,  or  hereafter  appointed  or  ci-eated,^ 
and  whether  or  not  the  same  be  herein  specified — not  including  members  of  the  city 
council — to  report  to  the  mayor  and  city  council  in  writing,  annually,  on  or  before 
the  firet  day  of  February,  a  full  and  detailed  statement  of  all  receipts  and  expend- 
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itares,  fuads,  pmperty;  and  of  all  acts,  doiogs,  transactions^  employments^  and  pitH. 
oeedings  of  thdr  and  each  of  their  said  bcmrd^  department^  position^  or  o£Qoe-;-for 
and  dnring  the  preceding  fiscal  year. 
AnwDdad  1889,  p.  142;  1891,  p.  119. 

24dl4.  All  orders  and  drafts  on  the  treasnry  for  money  shall  be  signed  by  the 
BHtyor  and  shall  be  oouiltendglied  and  issued  by  the  comptrcfUer,  who  shall  keep  , 
aa  aocnrate  record  thereof  in  a  book  to  be  provided  for  that  purpose. 

Amended  1889,  p.  142. 

2446.  No  city  of  the  metropolitan  class  shall  be  liable  for  damages  arising  from 
defective  streets,  alleys^  sidewalks,  public  parks,  or  other  public  places  within 
such  city,  unless  actual  notice  in  writing  of  the  accident  or  injury  complaiued  of,  . 
with  a  statement  of  the  nature  and  extent  thereof,  and  of  the  time  when  and  place 
where  the  same  occurred,  shall  be  proved  to  have  been  given  to  the  mayor,  or  city 
clerk  within  ten  (10)  days  after  the  occurrence  of  such  accident  or  injury;  and  it  is 
hereby  made  the  duty  of  the  city  clerk  to  keep  a  record  of  such  notice,  showing 
time  when  and  by  whom  such  notice  was  given,  and  describing  the  defect  com- 
plained of,  to  at  once  file  such  notice,  and  report  the  same  to  the  city  council  at  its 
next  meeting.  Any  person  or  persons  claiming  to  have  been  injured  from  or  by 
reason  of  the  cause  herein  indicated  shall,  at  any  time  after  the  giving  of  the  notice 
contemplated,  be  subject  to  a  personal  examination  by  the  city  physician,  and  such 
other  physician  as  the  city  attorney  may  indicate  (or  by  either  thereof)  for  the  pur- 
pose of  determining  the  character  and  extent  of  the  injuries  complained  of;  and  fail-  . 
nre  or  refusal  to  submit  to  such  examination  shall  prohibit  the  maintaining  of  any  . 
action  against  the  city,  or  recovery  of  any  damages  therefrom. 

Amtoded  1891,  p.  120. 

2446.  Upon  the  second  Tuesday  after  the  election  in  1887,  and  on  the  seoond  . 
Tuesday  in  January  after  each  general  city  election,  the  mayor,  subject  to  confirma- 
tion by  the  city  council,  shall  appoint  the  following  officers,  to-wit:  a  city  en- 
gineer, a  city  attorney,  an  assistant  city  attorney,  a  city  prosecutor,  a  street  commis- 
sioner, an  inspector  of  buildings,  a  boiler  inspector,  and  such  other  appointive 
officers  as  may  be  authorized  herein  or  specially  provided  for  by  ordinance.  It  : 
shall  require  a  mmority  of  all  the  members  of  the  council  to  confirm  each  of  said 
appointments.  Upon  the  failure  or  refasal  of  the  council  to  confirm  any  of  said 
appointments,  it  shall  be  the  duty  of  the  mayor,  on  the  first  Tuesday  of  each  month 
thereafter,  to  make  other  appointments  for  such  offices  if  the  appointees  thereto  be 
not  confirmed,  and  to  so  continue  until  approved  by  the  council. 

Amended  1691,  p.  120. 

2447.  All  officers  appointed  by  the  mayor  and  confirmed  by  the  council  shall  . 
hold  the  office  to  which  they  may  be  appointed  until  the  end  of  the  mayor's  term  of 
office,  and  until  their  successors  are  appointed  and  qualified,  unless  sooner  remoVed, 
or  the  ordinance  creating  the  office  shall  be  repealed,  except  as  otherwise  provided  . 
in  section  104  [2408]. 

Amended  1889,  p.  142. 

2448.  In  each  city  of  the  metropolitan  class  there  shall  be  a  board  of  fire  and 
police  commissioners,  to  consist  of  the  mayor  (who  shall  be  ex-officio  chairman 
of  said  board)  and  four  electors  of  said  city,  to  be  appointed  by  the  governor.  The 
governor  shall  appoint,  as  commissioners  above,  four  citizens,  one  (1)  at  least  from 
each  of  the  three  (3)  political  parties  casting  the  largest  number  of  votes  for  city 
officers  at  the  last  preceding  city  election,  two  of  them  of  different  political  party 
faith  and  allegiance  shall  be  designated  in  their  appointment  to  serve  for  two  years, 
and  the  other  two,  also  of  different  political  party  faith,  shall  be  designated  to  serve  for 
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foar  years.  And  ther^fler^  at  the  expiration  of  said  tetm  and  each  period  of-  t^ra 
jears,  the  governor  shall  appoint  two  members  of  said  board.  For  offieial  mfoom- 
duot  the  governor  may  remove  any  of  said  commissioners;  and  all  vaeancies  in 
said  board  by  death/resignation,  or  removal  shall  be  filled  by  the  governor  fbr  the 
unexpired  t^rm;  and  all  vacancies  from  whatsoever  cause  shall  be  so  filled  that  not 
more  than  two  of  the  members  of  said  board  shall  be  of  the  same  political  party^  or  so 
reputed.  All  powers  and  duties  connejcted  with  and  incident  to  the  appointm^it, 
removal,  government,  and  discipline  of  the  officers  and  members  of  the  fire  and 

Eolice  departments  of  the  city,  under  such  rules  and  r^uktions  as  may  be  adopted 
y  said  board,  shall  be  vested  in  and  exercised  by  the  said  bo«rd.  A  majority  of  said 
board  shall  cdkistitute  a  onornm  for  tbd  transaction  of  business.  Before  entering  upon 
their  duties  each  of  said  officers  shall  take  and  subscrrbe  an  oflth  to  be  filed  with 
the  city  clerk^  faithfully,  impartially,  honestly,  and  to  the  best  of  his  ability,  to 
discharge  his  duties  as  a  member  of  said  board  and  that  in  making  appointment^ 
or  considering  promotioilhs  or  removals,  he  will  not  be  guided  or  actuated  by  politi- 
cal motives  or  influences,  but  will  consider  only  the  interests  of  the  city  and  the 
success  and  effectiveness  of  said  departments.  The  board  of  fire  and  police  shall 
have  powcit  and  it  shall  be  the  duty  of  said  board  to  appoint  a  chief  of  the  fire 
department,  an  assistant  chief  of  the  fire  department,  and  such  other  officers  of  die 
fire  department  as  may  be  deemed  necessary  for  its  proper  direction,  managem^it 
and  i^egulation,  and  under  such  rules  and  regulations  as  may  be  adopted  by  siiid 
boitrd.  Said  board  may  remove  such  officers,  or  any  of  them,  whenever  said  board 
shall  consider  and  declare  such  removal  necessary  for  the  proper  management  or 
discipline,  or  for  the  more  effective  working  or  service  of  said  department.  The 
board  of  fire  and  police  shall  also  employ  such  firemen  and  assistants,  or  may 
authorize  the  chief  of  the  fire  department  so  to  do,  as  may  be  proper  and  necessary 
for  the  effective  service  of  said  department,  to  the  extent  and  limit  that  the  funds 
provided  by  the  mayor  and  council  for  that  purpose  will  allow.  The  board  of  fire 
and  police  shall  have  power  and  it  shall  be  the  duty  of  said  board  to  appoint  a 
chief  of  police  and  such  other  officers  and  policemen  to  the  extent  that  funds  may 
be  provided  by  the  mayor  and  council  to  pay  their  salaries,  as  may  be'  necessary 
for  the  proper  protection  and  efficient  police  of  the  city  and  as  may  be  necessary  to 
protect  citizens  and  property  and  maintain  peace  and  good  order.  The  chief  of 
police  and  all  other  police  officers  and  policemen  shall  be  subject  to  removal  by  the 
board  of  fire  and  police,  under  such  niles  and  regulations  as  may  be  adopted  by 
said  board,  whenever  said  board  shall  consider  and  declare  such  removal  necessary, 
for  the  ;pro|)er.  management  or  discipline,  or  for  the  more  effective  working  or 
service  of  the  police  department.  It  shall  be  the  duty  of  said  board  of  fire  and 
pdtice  to  adopt  such  rules  and  regulations  for  the  guidance  of  the  officers  and  men 
of  said  departments,  and  for  the  appointment,  promotion,  removal^  trial,  or  disci- 
pline of  said  officers  and  men  as  saia  board  shall  connider  proper  and  necessary. 
The  said  board  of  fire  and  police  shall  have  such  further  powers  and  perform  such 
other  duties  .as  may  be  authorized  or  defined  by  ordinance.  Each  commissioner, 
before  entering  upon  the  duties  of  his  office,  shall  give  bond  in  the  sum  of  five 
thousand  dollars  ($5,000),  conditioned  for  the  faithful  performance  of  all  duties  of 
his  office,  the  same  to  be  approved  by  the  city  council,  and  filed  with  the  city  clerk; 
Provided,  That  the  mayor,  as  a  member  of  said  board,  shall  qualify  in  the  same 
manner,  shall  have  and  exercise  the  same  powers,  privileges,  and  authority  as  the 
other  members  thereof,  and  receive  the  same  compensation  therefor.  The  tenure  of 
his  office  shall  be  governed  by  provisions  of  the  charter  regulating  and  controlling 
the  office  of  mayor.  The  provision  as  to  compensation  to  said  mayor  as  a  mem- 
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l>er  of  such  board  shall  apply  only  from  the  date  of  the  taking  effect  of  tbfe  act. 
The  terms  and  powers  oi  members  of  said  board  heretofore  appointed  by  the  gov- 
•emor  of  the  state  shall  not  be  affected  or  changed  by  any  amendments  hereto. 

Amended  1889,  p.  142;  1891,  p.  121.     As  to  appointment  by  the  governor,  see  22,  460  (35  N. 

W.,22a). 

2449.  The  chief  of  police  shall  have  the  supervision  and  control  of  the 
police  force  of  the  city^  and  in  that  connection  he  shall  be  subject  only  to  the 
orders  of  the  mayor  and  the  board  of  fire  and  police,  and  all  orders  of  the  board 
relating  to  the  direction  of  the  police  force  shall  be  given  through  the  chief  of 
tpoliee,  or,  in  his  absence,  the  oflBcer  in  charge  of  the  police  force. 

Amended  1891,  p.  124. 

2450.  The  chief  of  police  shall  be  the  principal  ministerial  officer  of  the 
■corporation.  He  shall,  by  himself,  or  by  deputy,  execute  and  return  ail  writs  and 
J^rocess  issued  by  the  police  judge;  he,  or  one  of  his  deputies,  shall  attend  on  the 
sitting  of  the  police  court,  and  preserve  order  therein  ;  and  his  jurisdiction  and 
that  of  his  deputies  in  the  service  of  process  in  all  criminal  cases,  and  in  cases  for 
*he  violation  of  the  city  ordinances,  shall  be  co-extensive  with  the  county. 

Amended  1889,  p.  145. 

2461.  He  shall  be  subject  tO  the  orders  of  thenuiyor  in  the  suppression  of 
TMts  and  tumultuous  disturbances  and  breaches  of  the  peace  ;  he  may  pursue  and 
4NTe9t  any  person  fleeing  from  justice  in  any  part  of  the  state,  and  shall  forthwith 
bring  all  persons  by  him  arrested,  before  the  police  judge  for  trial  or  examination  ; 
lie  may  receive  and  execute  any  proper  authority  for  the  arrest  and  detention  of 
^criminals  fleeing  or  escaping  from  other  places  or  states. 

Amended  1891,  p.  124. 

2452.  He  shall  have,  in  the  discharge  of  his  proper  duties,  like  powers  and 
he  subject  to  like  responsiblities  as  sheriff  in  similar  cases. 

2453.  Tlie  policemen  of  the  city  shall  have  the  same  power  as  constables 
in  arresting  all  offenders  against  the  laws  of  the  state,  and  in  like  manner  may  arrest 
all  offenders  against  the  ordinances  of  the  city.  In  the  discharge  of  their  duties  as 
policemen  they  shall  l^e  subject  to  the  immediate  orders  of  the  chief  of  police. 

2454.  The  police  judge  shall  have  exclusive  jurisdiction  over,  and  it  shall 
be  his  duty  to  hear  and  determine  all  offenses  against  the  ordinances  of  the  city 
:ari8ing  within  the  corporate  limits  of  the  city,  or  within  three  miles  of  the  corpo- 
rate limits  thereof^  and  of  misdemeanors  under  the  laws  of  the  state  arising  within 
the  limits  of  the  city,  when  the  fine  which  may  be  imposed  does  not  exceed  one 
hundred  dollars,  or  the  imprisonment  three  months;  and  he  shall  also  have  jurisdicr 
tion  for  the  examination  of  offendef^  against  the  laws  of  the  state  for  offenses  aris- 
ing within  the  city  limits. 

2455.  The  police  judge  shall  be  a  conservator  of  the  peace,  and  his  court 
shall  be  open  every  day  except  Sundays,  to  hear  and  determine  any  and  all  cases 
cognizable  before  him.  No  act  shall  be  performed  by  him  on  Sunday  except  to 
receive  complaints,  issue  process,  and  take  bail.  He  shall  have  power  to  enforce  due 
obedience  to  all  orders,  rules,  judgments,  and  decrees  made  by  him ;  he  shall  have 
the  same  power  as  the  district  court  in  the  issue  of  warrants,  subpoena,  or  other 

Erocess  that  may  be  necessary,  and  may  fine  or  imprison  for  contempt  offered  to 
im  while  holding  court,  or  to  process  issued  by  him,  in  the  same  manner  and  to 
the  same  extent  as  the  district  court. 

2456.  In  all  cases  before  the  police  judge,  arising  under  the  ordinances  ot 
^he  city  or  the  laws  of  the  state,  an  appeal  may  be  taken  by  the  defendant  to  the 
district  court  or  other  court  of  appeal,  which  may  be  provided  by  law  in  and  for 
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the  city  or  the  county  in  which  said  city  is  situated;  but  no  appeal  shall  be  allowed- 
unless  the  defendant  shall^  within  ten  days,  enter  into  recognizance  with  sufficient 
sureties^  to  be  abprovtd  1 7  the  judge,  net  less  than  one  hundred  dollars  ($100)  in. 
any  case,  conditioned  for  the  payment  of  the  fine  and  costs  on  appeal,  if  it  should 
be  determined  against  the  appellant. 
Amended  1691,  p.  125. 

2457.  On  the  trial  of  any  case  in  the  police  court,  it  shall  be  the  duty  of  the- 
police  judge  to  sign  any  bill  of  exceptions  tendered  to  the  court  during  the  prog- 
ress of  such  trial ;  Provided,  The  truth  of  the  matter  be  fairly  stated ;  and  there- 
upon, said  exceptions  shall  be  entered  in  the  record  of  such  trial.  Any  final  con- 
viction, sentence,  or  judgment  of  the  police  court  may  be  examined  into  by  the 
district  court  on  writ  of  error,  which  may  be  allowed  by  such  court  or  the  judge 
thereof,  for  sufficient  cause,  and  proceedings  may  be  stayed  as  may  be  deemed  rea- 
sonable; and  the  revising  courts  shall,  in  such  proceedings,  take  judicial  notice  of 
all  ordinances  of  the  city,  the  judgment  of  whose  police  judge  said  court  may  be 
examining. 

2458.  Cases  in  the  police  court  for  the  violation  of  the  ordinances  of  the  cit^ 
or  the  laws  of  the  state  in  which  the  police  judge  shall  have  final  jurisdiction,  shall 
be  tried  by  the  police  judg^  without  the  intervention  of  a  jury,  but  the  right  of 
appeal  shall  not  be  denied  in  any  case. 

Amended  1891,  p.  125. 

2459.  If  the  defendant  is  found  fi^uilty  the  police  judge  shall  declare  the 
punishment,  which,  in  cases  arising  under  the  ordinances  of  the  city,  shall  be  by 
fine  or  imprisonment,  or  both  ;  and  shall  render  judgment  accordingly.  It  shall 
be  a  part  of  the  judgment  that  the  defendant  stand  committed  until  the  judgment 
be  complied  with,  and  all  fines  and  costs  are  paid;  and  it  shall  be  lawful  to  further 
provide  as  part  of  the  judgment  that  until  such  judgment  be  complied  with  and 
such  fines  and  costs  are  paid,  that  said  defendant  be  required  to  work  out  said  fine 
and  costs,  upon  the  public  streets,  or  at  any  other  place  that  may  be  provided,  at  the 
rate  of  two  dollars  ($2)  per  day  for  each  day  said  defendant  shall  actually  work. 

2460.  If,  upon  trial  under  the  provisions  of  this  act,  it  shall  appear  to  the 
satisfaction  of  the  police  judge,  or  the  jury,  that  the  prosecution  was  commenced 
without  probable  cause  or  from  malicious  motives,  the  judge  or  jury  trying  the 
ease  shall  state  the  name  of  the  prosecutor  or  prosecutors  in  the  findings,  and  shall 
impose  the  costs  of  the  prosecution  upon  him  or  them,  and  judgment  shall  be  ren- 
dered against  such  prosecutor  or  prosecutors  that  he  or  they  pay  such  costs,  and 
stand  committed  until  the  same  is  paid.    • 

2461.  The  police  judge  shall  have  all  power  necessary  to  the  performance 
of  his  duties;  he  shall  bring  parties  to  trial  without  unnecessary  delay;  he  may^ 
upon  good  cause  shown,  postpone  the  trial  from  time  to  time,  and  secure  the  pres- 
ence of  the  defendant  by  recognizance  or  otherwise.  In  all  cases  not  herein  spe- 
cially provided  for,  the  process  and  proceedings  in  the  police  court  shall  be  governed 
by  the  laws  regulating  proceedings  in  justice  s  courts  in  criminal  cases. 

2462.  The  police  judge  shall  tax  and  collect  the  same  fees  and  costs  as  are 
allowed  a  justice  of  the  peace  for  similar  services.  Jurymen  and  witnesses  shall  re-  • 
ceive  the  sum  of  one  dollar  ($1)  for  each  day's  attendance.  In  no  case  shall  the  city 
be  liable  to  pay  any  costs  or  fees  in  cases  in  the  police  court,  and  all  fines,  fees,  and 
costs  taxed  and  collected  by  the  police  judge  shall  be  paid  into  the  city  treasury  at 
the  end  of  each  month,  accompanied  by  a  full  and  accurate  statement  of  all  fines,, 
fees,  and  costs  taxed  and  collected  or  taxed  and  uncollected.  All  witness  fees  re- 
maining unclaimed  for  ninety  days  after  the  same  shall  have  been  collected  by  the 
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police  jadge  shall  be  forfeited  to  the  city,  and  shall  be  paid  to  the  city  treasurer  by 
the  police  jadge,  who  shall  report  at  the  end  of  each  month  to  the  city  council  all 
witness  fees  collected  by  him  and  in  his  possession.     The  police  judge  shall  be  lia-* 
ble  upon  his  official  bond  for  the  prompt  payment,  as  required  by  this  act,  of  all 
jBnes,  fees,  and  costs  to  said  city. 

2468.  In  case  of  vacancy  in  the  office  of  police  judge  by  death,  res^nation, 
or  otherwise,  or  in  case  of  his  absence,  disability,  or  inability  to  perform  his  duty,  it 
shall  be  the  duty  of  any  acting  justice  of  the  peace  within  the  city,  who  shall  be 
designated  by  the  mayor  in  writing,  to  act  as  police  judge  during  such  vacancy,  ab- 
sence, or  inability,  in  the  trial  of  causes  cognizable  before  the  said  judge. 

2464.  The  police  judge  shall  remit  no  fln6  or  costs  in  any  case.  The  mayor 
and  council  may  provide  by  ordinance  the  manner  and  terms  on  which  the  mayor 
may  remit  any  fine,  penalty,  or  costs  imposed  by  the  police  judge  for  offenses  aris- 
ing under  the  ordinances  of  the  city. 

2466.  When  by  this  act  the  power  is  conferred  upon  the  mayor  and  council 
to  do  and  perform  any  act  or  thing,  and  the  manner  of  exercising  such  power  is  not 
specially  pointed  out,  the  mayor  and  council  may  provide  by  ordinance  the  details 
necessary  for  the  full  exercise  of  such  power. 

2466.  The  duties,  powers,  and  privileges  of  all  officers  of  every  character^ 
in  any  way  connected  with  the  city  government  not  herein  i^e&ied,  shall  be  defined 
by  ordinaincey  and  the  defining  by  this  act  of  the  duties  of  any  city  officer  shall 
not  preclude  the  mayor  and  council  from  defining  by  ordinance  furtlier  and  addi- 
tional duties  to  be  performed  by  any  such  officer.  Every  officer  of  the  city,  before 
entering  upon  his  official  duties,  shall  take  and  subscribe  an  oath  faithfully  to  dis- 
charge the  duties  of  his  office,  which  oath  shall  be  in  writing  and  shall  be  filed  with 
the  city  clerk. 

2467.  In  any  and  all  suits  at  law  or  in  eouity  that  may  be  brought  against 
any  city  of  the  metropolitan  class,  if  the  said  city  shall  refuse  or  neglect  to  de* 
fend  the  same,  any  resident  taxpayer  may,  in  behalf  of  said  city,  defend  said 
suit  at  the  cost  of  the  said  city,  not  including  attorney's  fees. 

2468.  Lands,  houses,  moneys,  debts  due  the  city,  and  property  and  assets 
of  every  description  belonging  to  any  city  governed  by  this  act  shall  be  exempted 
from  taxation,  execution,  and  sale.  Judgments  against  such  city  shall  be  paid 
out  of  the  general  fund,  or,  if  the  council  so  determine,  by  a  tax  to  be  levied  at  the 
time  of  the  annual  levy  on  all  the  taxable  property  within  the  city  limits. 

2469.  All  fines  and  penalties  and  forfeitures  collected  for  offenses  against  the 
ordinances  of  the  citv,  or  for  misdemeanors  against  the  laws  of  this  state,  committed 
within  any  city  of  .the  metropolitan  class  shall,  unless  otherwise  provided  by  law^ 
be  paid  by  the  person  receiving  the  same  to  the  city  treasurer  of  said  city;  and 
any  person  receiving  such  fine,  penalties,  or  forfeitures,  who  shall  fail  to  pay  the 
same  over  as  above  provided,  within  thirty  (30)  days  after  the  receipt  of  the  same 
by  him,  or  within  ten  (10)  days  after  being  requested  by  the  mayor  so  to  do,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  a  fine  of  not  t^  exceed  one  thousand  dollars  ($1,000),  and  imprisonment  not  to 
exceed  six  (6)  months  in  the  county  jail.  . 

2470.  The  several  officers  hereinafter  named  of  any  city  of  the  metropolitan 
class  shall  receive  the  following  compensation,  and  no  more  directly  or  indirectly^ 
to-wit:  1st.  The  mayor  shall  receive  the  sum  of  twenty-five  hundred  dollars  ($2500) 
per  annum  for  services  as  mayor,  and  as  member  of  the  board  of  fire  and  |)olice 
commission  the  same  compensation  as  other  members  of  such  board.  2d.  The  po- 
lice judge  shall  receive  a  salary  of  twenty-five  hundred  dollars  ($2500)  per  anuum^ 
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Sd.  The  treasurer  shall  receive  a  salary  of  six  thousand  dollars  f$6,000)  per  annum. 
4th.  The  comptroller  shall  receive  the  sum  of  twenty-five  hundred  dollars  ($2500) 
per  annum.     5th.  The  chief  of  jKJice  shall  receive  the  sum  of  two  thousand  dol- 
lars (|2,000)  per  ann^m.     6th.  The  city  clerk  shall  receive  the  sum  of  two  thou- 
sand dollars  ($2,000)  per  annum.     7th.  The  city  attorney  shall  receive  the  sum  o£ 
three  thousand  dollars  ($3,000)  per  annum.     8th.  The  assistant  city  attorney  shall 
receive  the  sum  of  two  thousand  dollars  ($2,000^  per  annum.     9th.  Tlie  city  pix>s- 
-ecutor  shall  receive  a  salary  of  fifteen  hundre<l  aoilars  ($1500')  per  annum.    lOtli. 
The  city  engineer  shall  receive  the  sum  of  three  thousand  dollars  ($3,000)  per  au- 
num.     11th.  The  assistant  city  engineer  shall  receive  the  sum  of  two  thousand 
dollars  ($2,000)  per  annum.     12th.  The  chairman  of  the  board  of  public  works 
shall  receive  the  sum  of  twenty-five  hundred  dollars  ($2500)  per  annum.     l*i(h. 
The  inspector  of  buildings  shall  receive  the  sum  of  twenty  hundred  dollars  ($2000) 
per  annum.     14th.    The  commissioner  of  health   shall  receive  a  salary  of  two 
thousand  dollars  ($2000)  ^er  annum.     15th.  The  boiler  inspector  shall   receive 
the  sum  of  fifteen  hundred  (|[|iU^i's  ($1500)  per  annum.     16th.  The  commissioner  of 
£re  and  police  shall  each  re^je^e  a  salary  of  six  hundred  dollars  ($600)  |>er  annum^ 
and  no  more  either  directly  or  indirectly.     17th.  The  chairman  of  the  board  of 
park  commissioners  shall  receive  a  salary  of  six  hundred  dollars  ($600)  per  annum, 
^nd  the  other  members  of  said  board  the  sum  of  two  hundred  dollars  ($200)  each 
per  annum.     18th.  Each  policeman  shall  receive  a  sum  not  exceeding  eighty-five 
dollars  ($85)  per  month,  and  each  officer  of  police,  under  rank  of  chief,  shall  re- 
<5eive  a  sum  not  exceeding  one  hundred  dollars  ($100)  per  month,  to  be  fixed  by  the 
board  of  fire  and  police  commissioners.     No  policeman  shall  he  allowed  fees  as  a 
witness  in  any  case  tried  in  the  police  court.     19th.  Each  councilman  shall  receive 
the  sum  of  eight  hundred  dollars  ($800)  per  annum. 
Amended  1889,  p.  146;  1891,  p.  126. 

2471.  The  compensation  or  salary  of  all  officers  and  agents  of  the  city  not 
herein  specified  shall  be  fixed  and  determined  by  ordinance,  and  shall  not  be  in- 
-creased  or  diminished  during  the  term  for  which  such  officer  or  agent  shall  be  ap- 
pointed. 

2472.  No  officer  shall  directly  or  indirectly  be  allowed  any  further  or 
greater  compensation  for  his  official  services  than  is  allowed  herein,  nor  sliallany 
officer  named  herein  take  or  receive  therefor,  directly  or  indirectly,  any  further  or 
greater  compensation  than  is  provided  as  aforesaid. 

2473.  If  any  such  officer  shall  violate  any  of  the  foregoing  provisions  of 
this  act,  or  if  any  member  of  the  council  shall  vote  for  any  further  allowance  to 
any  officer  whose  salary  is  fixed  by  this  act,  or  to  the  members  of  the  council,  he 
fshall  be  deemed  guilty 'Of  a  misdemeanor  in  office,  and  upon  conviction  thereof 
in  a  court  of  competent  jurisdiction  shall  be  fined  in  a  sum  not  exceeding  one  tbon- 
iiand  dollars,  and  be  imprisoned  in  the  county  jail  not  exceeding  one  year;  and  he 
shall  moreover  be  removed  from  office  by  the  court  rendering  judgment  of  convic- 
tion against  him. 

2474.  Any  officer  of  the  city,  or  member  of  the  city  councir,  or  any  employee 
entrusted  with  the  supervision  of  any  public  work,  who  shall,  by  himself  or  agent, 
or  as  the  agent  or  representative  of  any  other  person  or  corporation,  become  a  party 
to,  or  in  any  way  interested  in  any  contract,  work,  or  letting  under  the  author- 
ity and  by  the  action  of  the  city  council,  or  who  shall  in  any  manner  be  pecuniarily 
interested  in,  or  receive  any  portion  of  the  wages  or  pay  of  any  person  or  team  in 
his  charge,  or  under  his  supervision  or  control,  or  furnish  any  material  to  be  used  in 
fiuch  work  or  under  such  contract,  or  who  shall  accept  or  receive  any  valuable  consid- 
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eration  or  promise  for  his  iaflueuce  or  vote,  shall  be  fined  in  any  sum  not  exceeding 
one  thousand  dollars,  or  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  both,  in  the  discretion  of  the  court. 

2475.  The  power  to  remove  from  his  oflSce  the  mayor,  or  any  councilman,, 
or  other  officer  mentioned  in  this  act,  in  any  city  of  the  metropolitan  class,  for  goo(l 
and  sufficient  cause,  is  hereby  conferred  upon  the  district  court  for  the  county  in 
which  such  city  is  situated;  and  whenever  any  two  of  the  city  councilmen  shall 
make  and  file  with  the  clerk  of  said  court  the  proper  charges  and  specifications 
against  the  mayor,  alleging  and  showing  that  he  is  guilty  of  malfeasance  or  mis- 
feasance as  such  officer,  or  that  he  is  incompetent  or  negleots  any  of  his  duties  as^ 
mayor,  or  that  for  any  other  good  and  sufficient  cause  stated  he  should  be  removed 
from  his  office  as  mayor;  or  whenever  the  mayor  shall  make  and  file  with  the  clerk 
of  said  court  the  proper  charges  and  specifications  against  any  councilman  or  other 
officer  mentioned  in  this  act,  alleging  and  showing  that  he  is  guilty  of  malfeasance 
or  misfeasance  in  such  office,  or  that  he  is  incompetent,  or  neglects  any  of  his  duties, 
or  that  for  any  other  good  and  sufficient  cause  stated  he  should  be  removed  from 
his  office,  the  judge  of  such  court  may  issue  the  proper  writ  requiring  such  officer  ta 
appear  before  him,  on  a  day  therein  named,  not  more  than  ten  days  after  the  serv- 
ice of  such  writ,  together  with  a  copy  of  such  charges  and  specifications  upon  such 
officer,  to  show  cause  why  he  should  not  be  removed  from  his  office.  The  proceed- 
ings in  such  case  shall  take  precedence  of  all  civil  causes  and  be  couducted  a<icord- 
ing  to  the  rules  of  such  court  in  such  eases  made  and  provided,  and  such  officer  ma^ 
be  suspended  from  the  duties  of  his  office  during  the  pendency  of  such  proceedings 
by  order  of  said  court. 

2476.  That  an  act  entitled  *^An  act  to  incorporate  cities  of  the  first  class,  and 
regulating  their  duties,  powers,  and  government,"  approved  March  Ist,  1881,  and 
all  acts  amendatory  thereof,  and  all  acts,  or  parts  of  acts,  or  laws  in  conflict  here- 
with, be  and  the  same  are  hereby  repealed. 

Sec  2477.  An  act  to  provide  for  the  sale  of  unolaimed  personal  property  in  the  cus- 
tody of  chief  of  police  or  police  jadge  in  cities  of  the  metropolitan  class.  1H89,  p.  349.  In  force 
March  30. 

2477.  That  all  personal  property  which  may  now  be,  or  which  may  hereafter 
come  into  the  possession  or  custody  of  the  chief  of  police,  or  of  the  police  judge,  in 
cities  of  the  metropolitan  class,  and  which  shall  remain  unclaimed  for  the  period 
of  six  (6)  months  after  the  passage  of  this  act,  or  which  may  remain  unclaimed  for 
the  period  of  six  (6)  months  auer  such  property  may  her^ter  come  into  the  pos- 
session and  custody  of  such  chief  of  police  or  such  police  judge,  shall  bo  sold  by  the 
chief  of  police  of  such  city  at  public  auction  after  giving  thirty  (30)  days'  notice 
thereof,  by  advertisement  published  three  consecutive  days  in  the  official  news- 
paper of  such  city. 

Sees.  2478  to  2482.  "An  act  to  provide  for  the  setting  apart,  formation,  and  diAhnrsement  of  a 
police  relief  ftmd  in  cities  of  the  metropolitan  class.''     1889,  p.  345.    In  force  March  30. 

2478.  The  board  of  fire  and  police  commissioners  in  any  city,  considered  and 
known  as  a  city  of  the  metropolitan  class,  is  hereby  authorized  to  create  a  police 
relief  fond  by  assessing  upon  each  member  of  the  police  force  a  sum  to  be  de- 
ducted from  the  monthly  ]my  of  each  member,  not  exceeding  one  per  centum 
thereof,  and  the  sum  so  fixed  and  deducted  shall  be  paid  into  the  city  treasury  to 
the  credit  of  the  police  relief  fund,  and  shall  be  used  exclusively  to  relieve  members 
of  the  force  when  sick  or  disabled  from  the  performance  of  duty,  for  funeral  ex- 
penses, relief  of  their  families  in  case  of  death,  or  for  pensions  when  honorably  re- 
tired from  the  force. 
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2479.  (First)  All  monevB  received  from  fines  imposed  upon  members  of  the 
polioe  force  of  such  city  for  violation  of  the  rules  and  r^ulations  of  the  police  de- 
partment; (second)  one-fourth  of  all  rewards  given  or  paid  to  members  of  the  polioe 
force  of  such  city,  except  such  as  shall  be  excepted  by  said  board,  and  (thii^)  all 
moneys  arising  from  the  sale  of  unclaimed  property  or  money,  after  deducting  all 
expenses  incident  thereto,  shall  be  paid  into  the  city  treasury  to  the  credit  of  the 
polioe.relief  fund,  and  the  fire  and  police  commissioners  sliall  be  trustees  of.  the 
fund  and  shall  invest  the  same  from  time  to  time,  when  there  is  a  surplus,  in 
United  States  bonds,  bonds  of  the  state  of  Nebraska,  bonds  of  such  city,  or  bonds 
of  the  county  in  which  such  city  is  located  ;  Promdedy  however,  That  it  shall  be  the 
duty  of  said  city  treasurer  to  deposit  and  keep  at  interest  so  much  of  said  polioe 
fund  as  may  not  be  invested  as  aforesaid,  in  such  bank  in  such  city  as  may  be  des- 
ignated by  the  board  of  directors  of  the  polioe  relief  fund,  hereinafter  mentioned, 
and  approved  by  the  board  of  fire  and  police  commissioners. 
•  2480.  The  members  of  the  police  force  of  the  city  shall  make  such  rules  and 
regulations  as  to  the  disbursement  of  the  police  relief  fund  to  Che  members  as 
they  may  deem  proper,  such  rules  and  regulations  to  be  approved  by  the  board  of 
fire  and  police  commissioners.  And  the  members  of  the  police  force,  each  having 
one  vote,  shall  elect  annually,  on  the  first  Wedn^ay  after  the  first  day  of  April  in 
each  year,  a  board  of  seven  members  from  their  own  number,  to  be  known  as  the 
board  of  directors  of  the  police  relief  fund,  to  whom  shall  be  entrusted  the  entire 
ipanagement  of  the  fund  and  its  disbursements,  subject  to  the  approval  of  the  board 
of  fire  and  police  commissioners  as  herein  provided. 

2481.  The  board  of  directors  shall  organize,  electing  a  president  and  secre- 
tary, and  no  payment  of  any  money  shall  be  made  from  the  relief  fund,  save  for 
investment  by  the  trustees,  except  upon  the  order  of  the  board  of  directors,  signed 
by  the  president,  countersigned  by  the  secretary,  and  approved  by  the  board  of  fire 
and  police  commissioners.  Members  who  have  resigned,  or  have  been  dismissed 
from  the  force,:shaU  have  no  interest  in  or  claim  on  such  fund,  and  members  who 
are  honorably  retired  from  the  force  shall  have  only  such  interest  in  the  fund  as  may 
be  fixed  in  the  rules  and  r^ulations  in  relation  to  the  fund  by  the  board  of  directors, 
and  approved  by  the  board  of  fire  and  police  commisisioners. 

2482.  When  a  patrolman  or  any  officer  of  a  higher  grade  on  the  active  force 
becomes  bodily  disaoled  iu  consequence  of  and  while  in  the  performance  of  official 
duty,  he  may  continue  to  draw  his  regular  salary,at  the  discretion  of  the  board  of 
fire  and  police  commissioners,  for  a  period  not  to  exceed  three  months.  If  such 
disability,  incurred  in  consequence  of  and  while  in  performance  of  official  duty, 
shall  appear  to  be  of  such  a  character  as  to  permanently  unfit  such  member  of  active 
duty  upon  the  police  force,  he  shall,  upon  the  recommendation  of  the  mayor  and  ap- 
proval of  the  board  of  fire  and  police  commissioners,  be  retired  and  shall  be  allowed 
out  of  the  police  relief  fund  a  pension  of  ten  dollars  ($10^  per  month,  to  be  paid 
monthly.  But  if  any  member  of  the  force,  on  recovery  from  such  disability,  be 
assigned  to  duty  and  full  pay,  his  pension  shall  cease.  Patrolmen  and  officers  of  a 
higher  grade,  who  have  done  faithful  service,  and  have  been  disabled  so  as  to  unfit 
them  for  serving  for  patrolman  or  as  such  officers,  may  be  assigned  to  other  duties' 
suitable  to  their  physical  abilities,  and  shall  always  have  preference  in  such  assign- 
ments. When  such  member  of  the  force,  in  consequence  of  such  partial  disability,  has 
been  assigned  to  any  position  having  a  rate  of  compensation  lower  than  the  one  to 
which  such  member  was  entitled,  previous  to  his  disability,  such  assignment  shall  not 
exclude  him  from  receiving  a  pension  or  terminate  the  pension  which  may  have  been 
awarded  him.     The  pension  herein  provided  for  shall  be  aside  from  and  in  addition 
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to  any  alloilfeiice  which  may  come  from  the  police  relief  fund  provided  for  above* 
Any  patrolman  or  officer  of  a  higher  grade  who  has  served  faithfully  for  a 
period  of  fifteen  years,  from  and  after  the  passage  of  this  act,  and  who  has  reached 
the  age  of  fifty  years  may,  on  retirement  from  active  service,  on  the  recommenda- 
tion of  the  mayor  and  the  approval  of  the  board  of  fire  and  police  commissionerSi 
be  allowed  a  pension  of  ten  dollars  ($10)  per  month,  to  be  paid  as  provided  above 
for  penttons  on  account  of  disability. 

n.  CITIES  OF  FIRST  CLASS. 

A.  25,000  TO  100,000. 

BecB.  2483  to  2S95.  "An  act  to  incorporate  cities  of  the  first  olass  and  regnlating  their 
<lQtie0,  powers,  goTemment,  and  remedies."  1889,  p.  151.  In  force  March  29.  As  amended  by  th« 
4iel  of  1891,  p.  129.     (Act  of  1889  repeals  act  of  1887,  p.  202.) 

2483.  FopulatioiL — That  all  cities  having  less  than  one  hundred  thousaiid 
^100,000)  inhabitants  and  more  than  twenty-five  thousand  inhabitants  shall  be  gov- 
erned by  the  provisions  of  this  act,  and  be  kdown  as  cities  of  the  first  class. 

2484.  Population. — Wlienever  a  city  of  the  second  class  shall  have  attained 
a  population  ot  more  than  twenty-five  thousand  (25^000)  inhabitants  and  such  fact 
«faall  have  been  duly  certified  to  the  governor  by  the  mayor  of  such  city,  attested  by 
^e  seal  thereof,  he  shall  declare  by  public  proclamation  such  city  to  be  a  city  of  the 
first  class  and  subject  to  the  provisions  of  this  act. 

2485.  How  organized. — The  government  of  such  city  shall  continue  in 
authority  from  the  date  of  such  proclamation  until  the  reorganization  under  this  act. 
The  mayor  and  council  shall  divide  the  city  into  not  less  than  six  different  wards, 
to  take  effect  at  the  next  annual  municipal  election. 

2486.  Corporate  limits. — The  corporate  limits  of  such  city  shall  remain  as 
theretofore,  and  the  mayor  and  council  may  by  ordinance  include  therein  all  the 
territory  contiguous  or  adjacent,  which  has  b^n  by  the  act,  authority,  or  acquies- 
•cense  of  the  owners  subdivided  into  parcels  containing  not  more  than  twenty  acres, 
and  the  mayor  and  council  shall  have  power,  by  ordinance,  to  compel  the  owners  of 
land  so  brought  within  the  corporate  limits  to  lay  out  streets,  ways,  and  alleys  to 
•conform  and  be  contiguous  with  the  streets,  ways,  and  alleys  of  such  city  (or  other- 
wise as  shall  appear  most  for  the  convenience  of  the  inhabitants  of  such  city  and 
the  public),  and  they  may  vacate  any  public  road  heretofore  established  through  such 
land  when  necessary  to  secure  regularity  in  the  general  system  of  its  public  wftys. 

2487.  ContiguoUB  property. — Land  shall  be  deemed  contiguous  to  such 
<ity  notwithstanding  any  stream  or  embankment,  or  any  strip  or  parcel  of  land  not 
more  than  two  hundred  (200)  feet  in  width  may  lie  between  such  land  and  the  cor- 
porate limits  of  such  city. 

2488.  Additions. — ^The  proprietor  or  proprietors  of  any  land  within  the  cor- 
|K>rate  limits  of  any  city  of  the  first  class,  or  contiguous  to  the  same,  may  lay  out  said 
lands  into  lots,  blocks,  streets,  avenues,  and  alleys,  and  other  grounds  under  the 

jQame  of addition  to  the  city  of and  shall  cause  an  accurate  map  or  plat 

thereof  to  be  made  out  designating  explicitly  the  lands  so  laid  out,  and  particularly 
describing  the  lots,  blocks,  streets,  avenues,  and  alleys,  and  grounds  belonging  to 
such  addition ;  the  lots  must  be  designated  by  numbers  and  the  streets,  avenues,  and 
other  grounds  by  name  or  numbers,  and  such  plat  shall  be  acknowledged  before 
some  officer  authorized  to  take  the  acknowledgment  of  deeds  and  have  appended  a 
^certificate  made  by  some  competent  surveyor,  that  he  has  accurately  surveyed  such 
addition  and  that  the  lots,  blocks,  streets,  avenues,  alleys,  parks,  commons,  and  other 
grounds  are  well  and  accurately  staked  off  and  marked,  and  when  such  map  or  plat 
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is  80  made  out,  acknowledged,  aud  certified,  and  after  being  approved  \ff  the  mayor 
and  council,  the  same  shall  be  filed  and  recorded  in  the  office  of  the  county  clerk  of 
the  county,  and  thereupon  such  plat  shall  be  equivalent  to  a  deed  in  fee  simple  to. 
said  city  from  the  proprietor  of  all  streets,  avenues,  alleys,  public  sauares,  park^ 
and  commons,  and  of  such  portion  of  the  land  as  is  therein  set  apart  K)r  public  and 
city  use,  or  is  dedicated  to  charitable,  religious,  or  educational  purposes,  and  all  ad-. 
ditions  thus  laid  out  shall  remain  a  part  of  said  city,  and  all  additions  now  or 
hereafter  laid  out  adjoining  or  contiguous  to  the  said  corporate  limits  shall  be  in- 
cluded in  the  same,  and  be  and  become  thereupon  a  part  of  such  city  for  all  pur- 
poses whatsoever,  and  the  inhabitants  of  such  addition  shall  be  entitled  to  all  the 
rights  and  privileges,  and  subject  to  all  the  laws,  ordinances,  rules,  and  r^ulations 
of  the  city  to  which  said  land  is  an  addition;  Provided,  The  mayor  andt  council 
shall  have  power  by  ordinance  to  compel  the  owners  of  any  such  addition  to  lay  out 
streets,  avenues,  and  alleys,  so  as  to  have  the  same  correspond  in  width  and  direc- 
tion, and  be  continuations  of  the  streets,  ways,  and  alleys  in  the  city  or  additions 
thereto,  contiguous  to  or  near  the  proposed  addition,  and  no  addition  shall  have  ^ny 
validity,  right  or  privilege  as  an  addition  unless  the  terms  and  conditions  of  such 
ordinance  are  complied  with,  and  the  plats  thereof  submitted  to  and  approved  by 
the  mayor  and  council,  and  such  approval  endorsed  thereon. 

2489.  Corporate  name. — The  corporate  name  of  each  city  organised  under 

or  governed  by  this  act  shall  be  the  city  of and  all  process  whatever  afiecting 

^any  such  city  shall  be  served  upon  the  mayor  or  acting  mayor,  or  in  the  absence  of 
both  of  said  officers  from  the  city,  then  upon  the  city  clerk. 

2490.^  Bights  reserved. — No  right  of  property  accrued  to  any  city,  corpo- 
ration, or  person  under  any  law  heretofore  in  force  shall  be  aflTected  by  this  act,  aud 
all  city  ordinances  now  in  force  and  not  repugnant  to  the  provisions  of  this  act  shall 
.remain  and  continue  in  force  until  altered  or  repealed  by  the  mayor  and  council. 
When  any  such  city  or  town  shall  be  incorporated  under  the  provisions  of  this  act^ 
all  its  said  trusts,  rights,  and  privileges  shall  be  transmitted  to  and  vested  in  such 
latter  corporation,  and  all  actions  heretofore  commenced  by  or  against  any  city,  or 
town  which  shall  become  a  city,  governed  under  the  provisions  of  this  act,  shall  be 
in  no  manner  affected  by  this  act,  but  all  such  actions  shall  be  continued  to  final 
judgment  and  satisfaction  as  if  this  act  had  not  been  passed. 

2491.  Powers. — Each  city  governed  by  the  provisions  of  this  act  shall  be  a 
body  corporate  and  politic,  and  shall  have  powers:  Firat-^To  sue  and  be  sued. 
Second. — To  purchase  and  hold  real  and  personal  property  for  the  use  of  the  city^ 
and  real  estate  sold  for  taxes.  Third. — To  sell  and  convey  any  real  or  personal 
estate  owned  by  the  city,  and  make  such  order  respepting  the  same  as  may  be 
deemed  conducive  to  the  interests  of  the  city.  Fourth. — To  make  all  contracts  and 
to  do  all  other  acts  in  relation  to  the  property  and  concerns  of  the  city  necessary  to 
the  exercise  of  its  corporate  powers.  Fifih. — To  exercise  such  other  and  further 
powers  as  may  be  conferred  by  law.  The  powers  hereby  granted  shall  be  exercised 
by  the  mayor  and  council  of  such  city  as  hereinafter  set  forth,  but  they  shall  not 
liave  power  to  sell  any  real  estate  of  the  city  unless  authorized  to  do  so  by  a  vote  of 
the  majority  of  the  electors  of  such  city  at  a  special  election  therefor. 

2192.  Each  city  governed  by  this  act  shall  be  divided  into  not  less  than  six 
wards  as  compact  in  form  and  equal  in  population  as  may  be,  and  no  ward  shall, 
contain  less  than  six  thousand  (6,000)  inhabitants,  the  boundaries  of  which  shall  be 
defined  by  ordinance.  Each  ward  shall  constitute  an  election  district;  Provided^ 
That  when  any  ward  shall  contain  over  five  hundred  (500)  legal  voters,  the  mayor 
and  council  may  divide  such  ward  into  two  or  more  election  districts. 

\mended  1891,  p.  161. 
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2493.  Precinct  lines. — Precinct  lines  in  that  part  of  any  coanty  not  under 
township  organization,  embraced  within  the  corporate  limits  of  any  city  governed 
by  this  act,  shall  correspond  with  the  ward  lines  in  such  city,  and  such  precinct 
shall  correspond  in  number  with  the  ward  of  the  city,  and  be  co-extensive  with  the 
same;  Provided,  That  when  a  ward  is  divided  into  election  districts,  the  precinct 
corresponding  with  such  ward  shall  be  divided  so  as  to  correspond  witit  the  elec- 
tion district;  And  provided  further^  That  no  justices  of  the  peace  or  constable  shall 
be  elected  in  such  precinct,  and  every  such  city  shall  constitute  a  district  for  the 
election  of  justices  of  the  peace  and  constables  *and  in  every  such  district  there  shall 
be  elected  two  justices  of  the  peace  and  two  constables  at  the  time  provided  by  law 
for  the  electiofi  of  such  officers  in  other  districts. 

All  after  *  repealed  by  implicaiioii  by  act  of  1889,  p.  362,  proTiding  for  three  ji]8tice&  28, 
626  (44  N.  W.,  874). 

2494.  The  general  city  election  in  all  cities  governed  by  this  act  shall  be 
held  on  the  first  Tuesday  in  April,  annually.  The  polls  shall  be  open  at  such 
place  in  each  election  district  as  may  be  designated  by  the  mayor  to  be  fixed  by 
ordinance,  and  shall  be  kept  open  between  the  hoi\rs  of  eight  o'clock  A.  h.  and 
seven  o'clock  p.  M.,  and  no  longer. 

Amended  1891,  p.  129. 

2496.  [Officers  elected.]  At  the  first  annual  election  after  such  proclama- 
tion by  the  governor,  a  mayor,  treasurer,  clerk,  water  commissioner,  city  attorney, 
city  engineer,  and  police  judge  shall  be  elected  by  a  plurality  of  votes  for  the  term 
of  two  years,  and  biennially  thereafter.  In  cities  governed  by  the  provisions  of 
this  act  each  ward  shall  elect  from  its  residents  two  (2)  councilmen  for  the  term  of 
one  and  two  years  respectively,  and  one  annually  thereafter,  for  two  years.  In 
cities  of  this  class  now  or  hereafter  subject  to  the  provisions  of  this  act,  whenever, 
by  reason  of  an  increase  in  wards  in  such  city,  any  ward  should  be  without  repre- 
sentation, it  shall  be  lawful  and  proper  at  the  next  succeeding  election  to  elect  two 
councilmen  in  each  of  such  wards  for  the  term  of  one  and  two  years  respectively, 
and  one  ccmncilman  annually  thereafler  for  two  years.  Officers  whose  terms  are 
unexpired  shall  hold  their  offices  for  their  unexpired  terms,  aud  elections  shall  be 
made  as  vacancies  occur,  ^here  shall  also  be  in  each  city,  governed  by  this  act,  an 
excise  and  police  board,  consisting  of  the  mayor,  who  shall  be  ex-officio  member 
and  the  chairman  thereof,  and  two  members  elected  by  the  city  at  large,  who  shall 
hold  their  offices  for  two  years.  The  terms  of  all  elective  officers  shall  commence  on 
the  Toesday  next  after  their  election  and  continue  until  their  successors  are  elected 
and  qualified.  Each  councilman  hereafter  elected  in  any  such  city,  before  entering 
npon  the  duties  of  his  office,  shall  be  required  to  give  a  bond  to  said  city  in  the  sum 
of  two  thousand  dollars  ((2,000),  with  two  or  more  good  and  sufficient  sureties, 
residents  of  said  city,  who  shall  each  justify  that  he  is  worth  at  least  two  thousand 
dollars  ($2,000)  over  and  above  all  debts,  liabilities,  and  exemptions,  conditioned 
for  the  faithful  disoharj^e  of  the  duties  of  the  councilman  giving  the  same,  and  fur- 
ther conditioned  that  if  said  councilman  shall  vote  for  any  expenditure  of  money, 
or  the  creation  of  any  liability  in  excess  of  the  amount  allowed  by  law,  or  shall 
vote  for  the  transfer  of  any  sum  of  money  from  one  fund  to  another  where  such 
transfer  is  not  allowed  by  law,  that  such  councilman  and  the  sureties  signing  said 
bond  shall  be  liable  thereon. 

AmendM  1891,  p.  129.    See  29,  205  (45  N.  W.,  279). . 

2496.  Chief  of  the  fire  department,  and  the  inspector  of  meats  and  live  stock, 
building  inspector,  who  shall  be  a  person  of  practical  experience  in  the  erection  and 
coostruction  of  buildings,  and  such  other  offices  as  may  be  provided  for  by  this 
85 
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act  except  the  marshal  and  police,  and  not  elective,  may  be  appointed  by  the 
mayor,  by  and  with  the  assent  of  the  council.  Any  of  such  officers  may  be  re- 
moved at  any  time  by  a  vote  of  three-fourths  of  all  the  members  of  the  council. 
All  confirmation  of  officers  of  tlie  council  shall  be  made  viva  voce,  and  the  concur- 
rence of  a  majority  shall  be  required,  and  the  vote  by  yeas  and  nays  shall  be 
recorded.  The  city  marshal  and  such  number  of  police  as  the  excise  and  police 
board  may  authorize,  shall  be  appointed  and  may  be  removed  by  the  excise  board 
as  hereinafter  provided ;  and  in  case  of  emergency,  the  mayor  may  appoint  a  neces- 
sary number  of  special  police,  who  shall  be  removable  at  the  pleasure  of  the  mayor. 
Amended  1891,  p.  131. 

2497.  Electors — Qualifloation. — ^The  qualification  of  the  electors  in  the 
several  wards  shall  be  the  same  as  is  required  for  the  electors  under  the  laws  of  the 
state,  and  they  shall  also  have  resided  in  the  city  three  months  and  in  the  ward 
seven  days.  At  a  meeting  of  the  council  on  the  first  Monday  after  any  city- 
election,  the  returns  shall  be  canva4S8ed,  and  they  shall  cause  the  clerk  to  make 
out  and  deliver  certificates  of  election  to  the  persons  found  to  be  elected,  and  a  De- 
lect of  such  officer  to  qualify  within  ten  days  after  the  delivery  to  him  of  such 
certificate  shall  be  deemed  a  refusal  to  accept  the  office  to  which  he  may  have  been 
elected. 

2498.  Council  meetings. — Regular  meetings  of  the  council  shall  be  held  at 
such  times  as  may  be  fixed  by  ordinance  and  special  meetings  whenever  called  by 
the  mayor  or  any  four  counctlmen.  Two-thirds  of  all  the  members  elected  to  the 
council  shall  constitute  a  quorum  for  the  transaction  of  any  business,  but  a  less  num- 
ber may  adjourn  from  time  to  time,  and  compel  the  attendance  of  absent  members. 

2499.  The  salaries  of  all  officers  shall  be  fixed  by  ordinance,  not  exceeding 
the  following  sums  per  year,  respectively:  The  mayor,  one  thousand  dollars 
($1,000)  per  annum ;  treasurer,  three  thousand  dollars  (18,000)  per  annum;  deputy 
treasurer,  twelve  hundred  dollars  ($1200)  per  annum;  one  assistant,  nine  hundred 
dollars  ($900)  per  annum ;  each  councilman,  and  mem'ber  of  the  excise  board,  ex- 
cept the  mdyor,  three  hundred  dollars  ($800)  per  annum;  clerk,  two  thousand 
dollars  ($2,000)  per  annum,  including  the  making  of  theJax  list;  deputy  city  clerk, 
twelve  hundred  dollars  ($1200)  per  annum;  marshal,  one  hundred  dollars  ($100); 
captain  of  police,  ninety  dollars  ($90),  and  policemen,  seventy  dollars  ($70)  each 
per  month;  city  engineer,  eighteen  hundred  dollars  ($1800)  per  annum;  street 
commissioner,  seventy-five  dollars  ($75)  per  month ;  city  "attorney,  fifteen  hundred 
dollars  ($1500)  per  annum;  deputy  city  attorney,  nine  hundred  dollars  ($900)  per 
annum;  water  commissioner,  one  thousand  dollars  ($1,000)  per  annum ;  inspector 
of  meats  and  live  stock,  seventy  dollars  ($70)  per  month;  chairman  of  the  board 
of  public  works,  twelve  hundred  doUare  ($1200)  per  annum,  and  the  other  two 
members  of  said  board,  two  hundred  dollars  ($200)  per  annum.  The  foregoing  to 
be  construed  as  limitations  and  not  fixed  salaries.  All  other  officers  and  employees 
of  the  city,  except  police  judge,  shall  receive  such  compensation  as  the  mayor  and 
councilmen  shall  fix  by  ordinance  at  the  time  of  their  employment;  Providing, 
however.  That  if  any  officer  absent  himself  from  the  city  for  the  period  of  sixty 
days  or  more  he  shall  forfeit  his  salary  during  such  absence,  and  if  absent  for 
ninety  days  his  office  may  be  declared  vacant  by  the  mayor  and  three-fourths  of  all 
the  members  of  the  council.  The  emoluments  of  no  officer,  whose  election  or  ap- 
{>ointment  is  required  by  this  act,  shall  be  increased  or  diminished  during  the  term 
for  which  he  was  electea  or  appointed,  and  no  person  who  shall  have  resigned  or 
vacated  any  office,  shall  be  elegible  to  the  same  or  any  appointive  office  during  the 
time  for  which  he  was  elected  or  appointed.     No  one  shall  be  appointed  as  an  in- 
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spector,  or  other  public  officer,  who  has  not  been  (qualified  by  practical  experience 
in  the  particular  line  of  industry  that  requires  his  attention  and  constitutes  the 
duties  of  his  office. 

Amended  1891,  p.  131. 

2500.  Police  judge. — ^The  compensation  of  the  police  judge  shall  be  fifteen 
hundred  dollars  ($1500)  per  annum,  to  be  retained  out  of  the  fees  collected  by  him| 
for  his  services;  Provided^  This  shall  not  include  any  sums  he  may  receive  for  his 
services  as  an  examinjng  magistrate,  aod  in  cases  under  the  statutes.  He  shall  keep 
in  a  suitable  book,  to  l^  provided  by  the  city,  an  accurate  account  of  all  fees  and 
costs  by  him  collected  in  cases  for  violation  of  city  ordinances. 

2501.  Officers — Who  qualified. — All  officers  shall  be  qualified  electors  of 
the  city,  entitled  to  vote  at  all  elections  therein. 

2502.  Mayor's  powers  and  duties. — ^The  mayor  shall  preside  at  all 
meetings  of  the  city  council,  and  shall  have  a  casting  vote  when  the  council  is 
equally  divided,  except  as  is  otherwise  herein  provided,  and  none  other,  and  shall 
have  the  superintending  control  of  all  the  officers  and  affairs  of  the  city^  and  shall 
take  care  that  the  ordinances  of  the  city  and  the  provisions  of  this  act  are  complied 
with,  and  may  administer  oaths,  and  shall  sign  the  commissions  and  appointments 
of  all  the  officers  appointed  in  the  city. 

PresQinption  that  mayor  is.preeent.     23,  382  (36  N.  W.,  654). 

2503.  Same — Veto. — ^The  mayor  shall  have  the  power  to  sign  or  veto  any 
ordinance  passed  by  the  city  council,  and  to  sign  or  veto  any  order,  by-law,  resolu- 
tion, award  of,  or  vote  to  enter  into  any  contract,  or  the  allowance  of  any  claim ; 
Providedj  That  any  ordinance,  order,  by-law,  resolution,  award,  or  vote  to  enter 
into  any  contract,  or  the  allowance  of  any  claim,  vetoed  by  the  mayor,  may  be  passed 
over  his  veto  by  a  vote  of  two-thirds  of  all  the  members  elected  to  the  council,  not- 
withstanding'his  veto,  and  should  the  mayor  neglect  or  refuse  to  sign  any  ordinance 
or  resolution,  and  return  the  same  with  his  objection  in  writing,  at  the  next  regular 
meeting  of  the  council,  the  same  shall  bec(>me  a  law  without  his  signature;  Pro^ 
videdf  That  the  mayor  may  veto  any  item  or  items  of  any  appropriation  bill,  and 
approve  the  remainder  thereof,  and  the  item  or  items  so  vetoed  may  be  passed  by 
the  council  over  his  veto  as  in  other  cases. 

2504.  Message. — He  shall,  from  time  to  time,  communicate  to  the  city  coun* 
cil  such  information  and  recommend  such  measures  as,  in  his  opinion,  may  tend  to 
the  improvement  of  the  finances  of  the  city,  the  police,  health,  comfort,  and  general 
prosperity  of  the  city,  and  shall  have  such  jurisdiction  as  may  be  vested  in  him  by 
ordinance,  over  all  places  within  five  miles  of  the  corporate  limits  of  the  city,  for 
the  enforcement  of  health  or  quarantine  ordinance,  and  regulation  thereof,  and 
shall  have  jurisdiction  in  all  matters  vested  in  him  by  ordinance,  excepting  taxation 
within  one-half  mile  of  the  corporate  limits  of  said  city. 

2505.  Vacancy. — In  case  of  any  vacancy  in  the  office  of  mayor,  or  in  case 
of  his  absence  or  disability,  the  president  of  the  council  shall  exercise  the  powers 
and  duties  of  the  office  of  mayor  until  such  vacancy  shall  be  filled  or  such  disability 
removed,  or  in  case  of  temporary  absence,  until  the  mayor  returns,  and  perform 
such  other  duties  as  may  be  required  by  law.  The  mayor  may  require  a^y  male 
inhabitant  of  the  city,  between  the  ages  of  eighteen  and  fifty,  to  aid  in  enforcing 
the  laws. 

2506.  May  remit  fines. — The  mayor  shall  have  power,  af>er  conviction, 
to  remit  fines  ai;d  forfeitures  and  to  grant  reprieves  and  pardons  f  r  mII  offenses 
under  the  ordinances  of  the  city. 

2507.  The  city  clerk  shall  have  the  custody  of  all  laws  and  ordinances,  and 

Digitized  byCjOOQlC 


648  MUNICIPAL  CORPOKATIONS.  Ch.  36s» 

shall  keep  a  correct  jourDal  of  the  proceedings  of  the  couDcil;  he  shall  also  keep  a 
record  of  all  outstanding  bonds  against  the  city^  showing  the  number  and  amount 
of  each^  for  what  and  to  whom  the  said  bonds  were  issued^  and  when  any  boDd» 
were  purchased,  paid,  or  canceled,  said  record  shall  show  the  fact,  and  in  his  an- 
nual report  shall  describe  particularly  the  bonds  issued  and  sold  during  the  year, 
and  the  terms  of  sale,  with  each  and  every  item  of  expense  thereof;  he  shall  also 
perform  such  other  duties  as  may  be  required  by  the  ordinances  of  the  city.  He 
shall  also  make,  at  the  end  of  each  month,  a  report  showing  the  amount  appropria- 
ted to  each  fund  and  the  whole  amount  of  warrants  drawn  thereon,  which  shall  be 
spread  at  large  upon  the  minutes.  And  said  clerk  may,  in  case  the  council  deem 
such  assistance  necessary,  appoint  a  doputyy  who  shall  give  a  bond  as  required  of 
his  principal,  and  whose  salary  shall  not  exceed  the  sum  of  nine  hundred  (f 900) 
dollars  per  annum. 

Amended  1891,  p.  133. 

2508.  The  treasurer  shall  be  required  to  give  bonds  in  not  less  than  three 
hundred  thousand  dollars  ($300,000),  or  he  may  be  required  to  give  bond  in  double 
the  sum  of  money  estimated  by  the  council  to  be  at  any  time  in  his  hands  belongs 
ing  to  the  city  and  school  districts,  and  he  shall  be  custodian  of  all  moneys  belong- 
ing to  the  corporation  ;  he  shall  keep  a  separate  account  of  each  fund  or  appropria- 
tion and  the  debits  and  credits  belonging  thereto;  he  shall  give  every  person 
paying  money  into  the  treasury  a  receipt  therefor,  specifying  date  of  payment  and 
on  what  account  paid ;  he  shall  also  file  copies  of  receipts  with  his  monthly  re- 
ports; he  shall,  at  the  end  of  each  and  every  mouth,  and  as  often  as  may  be  re- 
quired, render  an  account  to  the  city  council,  under  oath,  showing  the  state  of  the 
treasury  at  the  date  of  each  account,  the  amount  of  money  remaining  in  such  fund^ 
and  the  amount  paid  therefrom,  and  the  balance  of  money  in  the  treasury;  he  shall 
also  accompany  such  accounts  with  a  statement  of  all  the  receipts  and  disbursements^ 
together  with  all  warrants  redeemed  and  paid  by  him,  which  said  warrants,  with 
any  and  all  vouchers  held  by  him,  shall  be  filed  with  his  said  account  in  the 
clerk's  office,  and  if  said  treasurer  neglect  or  fail,  for  the  space  of  thirty  days  from 
the  end  of  any  month,  to  render  his  said  account,  his  office  may,  by  resolution  of 
the  mayor  and  council,  be  declared  vacant,  and  the  city  council  shall  fill  the 
vacancy  by  appointment  until  the  next  election  for  city  officers.  The  treasurer  may 
employ  and  appoint  a  deputy,  who  shall  be  allowed  a  salary  of  not  more  than 
twelve  hundred  dollars  ($1200)  per  annum,  and  an  assistant  at  not  more  than  nine 
hundred  dollars  ($900)  per  annum,  to  be  fixed  by  the  council  at  the  time  of  his 
employment,  and  the  treasurer  shall  be  liable  upon  his  bond  for  the  acts  of  his 
deputy. 

AmeDdedl891,p.  133. 

2509.  The  city  attorney  shall  be  the  legal  adviser  of  the  council  and  city 
officers;  he  shall  commence,  prosecute,  and  defend  suits  and  actions  commenced,  pros- 
ecuted or  defended  on  behalf  of  the  corporation,  shall  attend  all  the  meetings  of  the 
council,  and  give  them  his  opinion  upon  any  matter  submitted  to  him,  either  orally  or' 
in  writing,  as  may  be  required;  Provided^  That  he  shall  not  be  required  to  prosecute 
complaints  for  offenses  against  the  city  ordinances  in  police  court,  except  on  the 
request  of  the  mayor,  council,  or  police  judge;  And  provided  further y  That  in  case 
any  citizen  or  citizens  shall  be  of  opinion  that  any  civil  liability,  arising  out  of 
contract  or  otherwise,  exists  in  behalf  of  the  city  against  any  person,  pei*sons,  or 
incorporation,  he  or  they  may  demand  of  the  city  attorney  that  he  b^in  and  prose- 
cute an  action  against  such  person,  persons,  or  incorporation  in  the  name  of  said 
city,  for  the  enforcement  of  such  liability  or  the  recovery  of  any  amount  or  prop- 
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erty  to  which  the  city  may  in  his  or  their  opiDion  be  entitled  by  reason  thereof,  and 
if  the  said  city  attorney  shall  refuse  to  begin  and  prosecute  such  action,  or  shall 
neglect  so  to  do  for  the  term  of  one  week  after  such  demand,  it  shall  be  lawful  for 
the  citizen  or  citizens  making  such  demand,  to  begin  and  prosecute  such  action  in 
the  name  and  upon  the  behalf  and  for  the  benefit  of  said  cnty,  upon  filing,  with 
the  petition  therein,  an  undertaking  with  one  or  more  sureties,  approved  by  the 
clerk  of  the  court  in  which  the  action  is  brought,  conditional  for  the  payment  of 
all  the  costs  that  may  be  incurred  in  said  action,. if  the  same  shall  be  unsucee^ful. 
But  the  city  shall  not  in  any  event  be  liable  or  responsible  for  attorneys'  or  counsel 
fees  incurred  in  the  prosecution  of  any  such  action,  and  it  shall  be  lawfnl  for  any 
citizen  or  citizens  at  their  own  expense  and  charge  to  associate  any  attorney  or 
attorneys  with  the  city  attorney  in  the  prosecution  or  defense  of  any  action  to  which 
said  city  may  be  a  party. 
Amended  1891,  p.  135. 

2510.  Eng^eer — ^Duties  of. — ^The  city  engineer  shall  make  a  record  of  the 
minutes  of  his  surveys  and  of  all  work  done  for  the  city,  including  sewers  and  ex- 
tensions of  water  system,  and  accurately  make  such  plats,  sections,  profiles^  maps, 
plans,  details,  and  specifications  as  may  be  necessary  in  the  prosecution  of  stiy  pub- 
lic work,  which  shall  be  public  records  and  belong  to  the  city,  and  be  turned  over 
to  his  successor. 

2511.  Same. — The  city  engineer  shall  make  estimate  of  the  cost  of  labor  and 
materials  which  may  be  done  or  furnished  by  contract  with  the  city,  and  make  all 
surveys,  estimates  and  calculations  necessary  to  be  made  for  the  establishment  of 
grades,  building  of  culverts,  sewers,  water-works,  bridges,  curbing.s  and  gutters,  and 
the  improvement  of  streets  and  erection  and  repair  of  buildings,  and  shall  perform 
such  other  duties  as  the  council  may  require.  Before  the  city  eonncil  shall  make 
any  contract  for  building  water-works,  or  any  part  thereof,  or  any  sewers,  bridges, 
or  work  on  the  streets,  or  any  other  work  or  improvement  to  cost  over  two  liundred 
dollars  ($200),  an  estimate  of  the  total  cost  thereof,  together  with  detailed  plans  and 
specifications  thereof,  shall  be  made  by  the  city  engineer  and  submitted  to  the  coun- 
cil, and  if  approved  by  the  council  such  plans  and  specifications  sliall  he  return^ 
to  the  city  engineer  and  kept  by  him  subject  to  public  inspection,  and  the  work  and 
improvement  shall  be  done  substantially  in  accordance  therewith,  and  no  contract 
shall  be  entered  into  for  any  work  or  improvement  for  a  price  exceed iug  such  esti- 
mate, and  in  advertising  for  bids  for  any  such  work,  the  council  shall  cause  the 
amount  of  such  estimate  to  be  published  tlierewith.  Such  adverti&emente  shall  be 
Ht  least  ten  day  in  some  daily  newspaper  of  gei^eral  circulation,  published  in  the 
city;  Provided,  That  in  case  any  such  work  or  improvement  is  to  be  paid  for  by 
special  tax  or  9i0^ssment,  no  contract  shall  be  entered  into  until  such  work  or  im^ 
provement  shall  have  been  requested  in  writing  by,  and  the  plans  and  s[3eci Coitions 
thereof  shall  have  been  approved  by  the  owners  of  a  majority  of  the  real  estate 
proposed  to  be  a&sessed  with  the  cost  thereof,  and  no  material  change  shall  be  made 
in  such  plans  and  specifications,  nor  any  change  or  changes  which  shall  increase  tlie 
cost  of  such  work  above  said  estimate,  except  with  the  consent  of  a  mnjority  of  the 
owners  of  real  estate  to  be  taxed  therefor  expressed  in  writing.  Such  majority  to 
be  estimated  according  to  front  foot  or  aquare  foot  as  the  council  may  determine, 

See29,  153(4nN.W.,245). 

2512.  Marshal — Duties  of. — The  marshal  shall  have  the  im  media tesuperin-i 
tendence  of  the  police,  and  the  marshal  and  policemen  shall  have  power,  and  it  shall 
be  their  duty  to  arrest  all  offenders  against  the  laws  of  the  state  or  of  the  city,  by  day 
or  by  night,  in  the  same  manner  as  a  sheriff  or  constable,  and  to  keep  them  in  the 
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city  prisoOy  or  other  place^  to  prevent  their  escape  antil  a  trial  or  examiiiatioo  may  be 
had  before  a  proper  officer,  and  shall  have  the  same  powers  as  sheriffs  and  constables 
in  relation  to  all  criminal  matters,  and  all  process  issued  bj  the  police  judge. 

2513.  Street  commissioner. — The  street  commissioner  shall,  subject  to  the 
orders  of  the  mayor  and  council,  have  general  charge,  direction,  and  control  of  all 
worlc  in  the  streets,  sidewalks,  culverts,  and  bridges  of  the  city,  except  matters  in 
charge  of  the  board  of  public  works,  and  shall  perform  such  other  duties  as  the 
council  may  require. 

2514.  Accounts  of  officers* — The  mayor  or  council  shall  have  power  wheD 
he  or  they  deem  it  necessary,  to  require  any  officer  of  the  city  to  exhibit  his  ac- 
counts, or  other  papers,  and  to  make  reports  to  the  council  in  writing,  touching  any 
subject  or  matter  they  may  require  pertaining  to  his  office. 

2516.  Contract — Resolution. — On  the  passage  or  adoption  of  every  resolu- 
tion or  order  to  enter  into  a  contract,  or  accepting  of  work  done  under  contract  hy 
the  mayor,  or  council,  the  yeas  and  nays  shall  be  called  and  recorded,  and  to  pass 
or  adopt  any  by-laws,  ordinance,  or  any  such  resolution,  or  order,  a  concurrence 
of  a  majority  of  the.  whole  number  of  members  elected  to  the  council  shall  be 
required.*. 

2516.  Streets — Care  o£ — ^The  mayor  and  council  shall  have  the  care,  su-^ 
pervision,  and  control  of  all  public  highways,  bridges,  streets,  alleys,  public  squares^ 
and  commons  within  the  city,  and  shall  cause  the  same  to  be  kept  open  and  in  repair 
and  free  from  nuisances. 

2517.  Markets. — ^The  mayor  and  council  shall  have  full  power  to  prevent 
forestalling,  to  prohibit  or  r^ulate  huckstering  in  the  market,  to  prescribe  the  kind 
and  description  of  articles  which  may  be  sold  and  the  stand  or  places  to  be  occupied 
by  vendors,  and  may  authorize  the  immediate  seizure  and  arrest  or  removal  from 
the  markets  of  any  persons  violating  its  regulations  as  established  by  ordinance,  to- 
gether with  any  article  of  produce  in  their  possession,  and  the  immediate  seizure 
and  destruction  of  tainted  or  iinsound  meat  or  other  provisions.  "  Nothing  in  this 
act  contained  shall  be  so  construed  as  to  authorize  the  council  to  pass  an  ordinance 
for  the  purpose  of  assessing  any  tax,  assessment,  fine,  or  punishment  upon  any 
farmer  or  producer  for  selling  at  any  time  within  the  city  any  article  of  provision 
or  vegetables  grown  or  produced  by  him. 

2518.  Claims. — All  claims  against  the  6ity  must  be  presented  in  writing  with 
a  full  account  of  the  items,  verified  by  the  oath  of  the  claimant  or  his  agent,  that 
the  same  is  correct,  reasonable,  and  just,  ^nJ  no  claim  shall  be  audited  or  allowed 
unless  presented  or  verified  as  provided  for  in  this  section,  and  read  in  open  counciL 
The  vote  of  each  councilman  "upon  the  allowance  of  any  claim  shall  be  entered  upon 
the  minutes;  Provided^  That  no  claim  arising  either  on  contract  or  tort  exceeding^ 
the  sum  of  twenty-five  dollars  shall  be  allowed  until  the  same  shall  have  been  read 
in  open  council  and  the  name  of  the  claindtait  and  the  amount  and  nature  of  the 
claim  published  once  in  a  daily  newspaper  published  and  of  general  circulation  in 
said  city.  Not  more  than  five  words  shall  be  used  in  stating  the  nature  of  any  such 
claim.  Any  taxpayer  in  such  city  or  the  claimant  may,  after  the  allowance  of  any 
claim  required  by  this  section  to  be  published,  appeal  therefrom  to  the  district  court 
of  the  county  in  which  such  city  is  situated  by  giving  notice  of  such  appeal  to  the  city 
clerk  within  two  days  after  the  allowance  of  the  same,  and  filing,  within  ten  days  after 
such  allowance,  a  bond  or  obligation  in  favor  of  said  city  with  the  clerk  thereof, 
and  with  good  and  sufficient  sureties,  to  be  approved  by  said  clerk,  conditioned  that 
said  appellant  shall  prosecute  said  a))peal  to  effect  and  without  any  unnecessary  de- 
lay, and  pay  all  costs  that  may  be  adjudged  against  said  appellant;  and  in  an  appeal 
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bj  a  taxpi^er,  in  case  the  claimant  finally  recovers  judgment  for  as  mnch  or  a 
a  greater  sum,  exclusive  of  interest,  as  allowed  by  the  council,  such  appellant  shall 
pay  aill  costs  made  by  such  appellate  proceedings;  and  in  an  appeal  by  a  claimant, 
in  case  such  claimant  does  not  recover  of  said  city  as  large  a  sum,  exclusive  of  in- 
terest, as  allowed  by  such  council,  said  claimant  shall  pay  all  costs  made  by  said 
appeal.  The  procedure  of  such  appeal  shall  be  in  all  respects  as  near  as  may  be 
llEe  the  procedure  on  appeal  from  the  county  board  to  the  district  court.  In  case 
of  appeal  no  warrant  shall  issue  for  the  payment  of  any  claim  uutil  said  appeal  is^ 
finally  determined.  And  to  maintain  an  action  against  said  city  for  any  unliqui- 
dated claim  it  shall  be  necessary  that  the  party  file  in  the  office  of  the  city  clerk, 
within  three  months  from  the  time  such  right  of  action  accrued,  a  statement  giving 
full  name  and  the  time,  place,  nature,  circumstance,  and  cause  of  the  injury  or  dam- 
age complained  of.  No  appeal  bond  shall  be  rei^uired  of  the  city  by  any  court  in 
any  case  of  appeal  by  said  city. 
See  29, 153  (45  N.  W.,  245). 

2619.  Public  money — Diversion. — Each  and  every  fund  created  by  this 
act  shall  be  strictly  devoted  to  the  purpose  for  which  it  was  created,  and  shall  not 
be  diverted  therefrom,  and  any  member  of  the  city  council  voting  to  so  divert  the 
money  in  any  fund  shall  be  liable  to  a  suit  for  damages  for  the  amount  of  funds  so 
diverted;  Provided^  That  any  surplus  remaining  in  any  fund  after  all  obligations 
against  the  same  shall  have  been  satisfied,  and  which  surplus  is  no  longer  required 
for  the  purpose  for  which  such  fund  was  created,  may  be  transferred  to  any  other 
fund  by  order  of  the  council. 

2620.  Same — Special  fimds. — All  moneys  received  in  any  special  assess-  ' 
ment  shall  be  held  by  the  treasurer  as  a  special  fund  to  be  applied  to  the  payment 
of  the  improvement  for  which  the  assessment  was  made;  and  such  money  shall  be 
osed  for  no  other  purpose  whatever;  Provided,  That  any  surplus  remaining  in  any 
fund  after  all  obligations  against  the  same  shall  have  been  satisfied,  may  l^  trans- 
ferred to  any  other  fund  by  order  of  the  council. 

2621.  mscal  year. — ^The  fiscal  year  of  each  city  shall  commence  on  the 
first  Monday  in  September. 

2622.  Ajppropriation  bill — Annual. — ^The  city  council  shall,  within  the 
last  quarter  or  each  fiscal  year,  pass  an  ordidance  to  be  termed  the  "Annual  Appro- 
priation Bill,'^  in  which  such  corporate  authorities  may  appropriate  such  sum  or 
sums  of  money  as  may  be  deemed  necessary  to  defray  all  necessary  expenses  and 
liabilities  of  such  corporations,  not  exceeding  in  the  aggregate  the  amount  of  tax 
authorized  to  be  levied  during  the  then  ensuing  year;  and  in  such  ordinance  shall 
specify  the  object  and  purposes  for  which  such  appropriations  are  made,  and  the 
amount  appropriated  for  each  object  or  purpose.  No  further  appropriation  shall 
be  made  at  any  other  time  within  such  fiscal  year,  unless  the  proposition  to 
make  such  appropriation  has  been  sanctioned  by  a  majority  of  the  legal  voters 
of  such  city,  either  by  a  petition  signed  by  them,  or  at  a  general  or  special  election 
doly  called  therefor;  and  all  appropriations  shall  end  with  the  fiscal  year  for  which 
they  were  made;  Provided,  That  the  fund  arising  from  road  taxes  and  "bridge 
tazes,'^  as  in  this  chapter  provided,  shall  be  deemed  especially  appropriated,  and 
shall  not  be  included  in  the  annual  appropriation  ordinance;  And  provided  fur- 
ttier,  That  nothing  herein  shall  be  construed  to  prohibit  the  council  from  appropri- 
ating other  money  in  the  annual  appropriation  bill  for  the  use  of  streets,  grades, 
and  bridges. 

See  29, 153  (45  N.  W.,  245). 

2523.  Same — Estimates. — ^Before  such  annual  appropriation  bill  shall  be 
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passed,  the  couDcil  shall  prepare  an  estimate  of  the  probable  money  necessary  for 
all  purposes  to  be  raised  in  said  city  during  the  fiscal  year  for  which  the  appropria- 
tion is  to  be  made,  including  interest  and  principal  due  on  the  bonded  debt  and 
sinking  fund,  itemizing  and  classifying  the  different  objects  and  branches  of  ezpendi'- 
tures  as  near  as  may  be,  with  a  statement  of  the  entire  revenue  of  the  city  for 
the  previous  fiscal  year,  and  shall  enter  the  same  at  large  upon  its  minates,  and 
cause  the  same  to  he  published  for  one  week  in  some  daily  newspaper  published  and 
of  general  circulation  in  the  city. 

2524.  The  mayor  and  council  shall  have  no  power  to  apprc^riate,  issue^  or  draw 
any  order  or  wairant  on  the  treasurer  for  money  unleBS  the  same  shall  Imve  been 
appropriated  or  ordered  by  ordinance^  or  the  claim,  for  the  payment  of  which 
such  order  or  warrant  is  issued,  has  been  allowed  according  to  the  provisions  of  this 
chapter,  and  appropriations  for  the  class  or  object  out  of  which  such  claim  is  payable, 
has  been  made  as  provided  in  sectionjforty-one  (41)  [2523].  Neither  the  city  council 
nor  any  department  or  officer  of  the  corporation  shall  add  to  the  corporation  ex- 
penditures in  any  one  year  anything  over  and  above  the  amount  provided  for  in  the 
annual  appropriation  bill  for  that  year,  except  as  herein  otherwise  specially  provided. 
And  no  expenditure  for  any  improvement  to  be  paid  for  .out  of  the  general  fund  of  the 
corporation,  shall  exceed  in  any  one  year  the  amount  provided  for  such  an  improve- 
ment in  the  annual  appropriation  bill ;  Provided^  howevery  That  nothing  herein  con- 
tained shall  prevent  the  city  council  from  ordering,  by  a  unanimous  vote  of  all  the 
members  elect,  any  apparatus  or  machinery,  the  necessity  of  which  i^  caused  by  any 
casualty,  accident  or  emergency  happening  after  such  annual  appropriation  is  made, 
or,  by  a  like  vote,  from  making  necessary  appropriations  for  quarantine  or  hospital 
purposes  in  case  of  outbreak  of  a  virulent  epidemic  or  contagious  disease.  The  city 
council  may,  by  a  like  vote,  order  the  mayor  to  borrow  a  sufficient  sum  to  provide 
for  the  expense  necessary  to  be  incurred  in  making  any  such  repairs,  or  restoration 
of  improvements,  or  purchase  of  apparatus  or  machinery,  the  necessity  of  which 
has  arisen,  as  is  last  above  mentioned,  or  to  pay  the  city  employees  or  laborers  for  a 
space  of  time  not  exceeding  the  close  of  the  next  fiscal  year,  which  sum  and  the  in- 
terest shall  be  added  to  the  amount  authorized  to  be  raised  in  the*next  general  tax 
levy,  and  embraced  therein. 

^     Amended  1891,  p.  137. 

2525.  Appropriations. — All  ordinances  and  resolutions  or, orders  for  the 
appropriation  or  payment  of  money  shall  require  for  their  passage  or  adoption  the 
concurrence  of  a  majority  of  all  members  elected  to  the  council.  Ordinances  of  a 
general  or  permanent  nature  shall  be  fully  and  distinctly  read  on  three  different 
days,  unless  two-thirds  of  the  council  shall  dispense  i^ith  the  rule.  No  ordinance 
shall  contain  any  subject  which  shall  not  be  clearly  expressed  in  its  title,  and  no 
ordinance  or  section  thereof  shall  be  revised  or  amended  unless  the  new  ordinance 
contains  the  entire  ordinance  or  section  as  revised  or  amended,  and  the  ordinance 
or  section  so  amended  shall  be  repealed. 

2526.  Warrants. — Upon  allowance  of  claims  by  the  council  the  order  for 
the  payment  shall  specify  the  particular  fund  or  appropriation  out  of  which  they 
are  payable,  as  specified  in  the  annual  appropriation  bill  passed  in  the  manner  here- 
inbefore provided,  and  no  order  or  warrant  shall  be  drawn  in  excess  of  ninety  per 
centum  of  the  current  levy  for  the  purpose  for  which  it  is  drawn,  unless  there  shall 
be  sufficient  money  in  the  treasury  at  the  credit  of  the  proper  fund  for  its  payment, 
excepting  as  toYunds  raised  by  special  assessment  for  public  improvements.  All 
warrants  drawn  upon  the  treasurer  must  be  signed  by  the  mayor  and  countersigned 
by  the  clerk,  stating  the  particular  fund  or  appropriation  to  which  the  same  is 
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<^argeable,  and  the  person  to  whom  payable,  and  for  what,  particular  object ;  no 
money  shall  be  otherwise  paid  than  upon  such  warrants  so  drawn ;  each  warrant 
shall  specify  the  amount  levied  and  appropriated  to  the  fund  upon  which  it  is 
•drawn  and  the  amount  already  expend^  of  such  fund. 

2627.  Power  to  contract. — No  contract  shall  hereafter  be  made  by  the 
<jity  council,  or  any  committee  or  member  thereof,  and  no  expense  shall  be  incurred 
by  any  of  the  officers  or  departments  of  the  corporation,  whether  the  object  of  the 
expenditure  shall  have  been  ordered  by  the  city  council  or  not,  unless  an  appropri- 
ation shall  have  been  previously  made  concerning  such  expense,  except  as  herein 
otherwise  expressly  provided. 

2528.  No  officer  of  any  city  shall  be  interested,  directly  or  indirectly,  in 
any  contract  to  which  the  corporation,  or  any  one  for  its  benefit,  is  a  party;  and 
sach  interest  in  any  such  contract  shall  avoid  the  obligation  thereof  on  the  part  of 
said  corporation.  Nor  shall  any  officer  of  the  city  be  interested,  directly  or  indi- 
rectly, in  any  contract  to  perform  any  work  for,  or  furnish  any  material  to,  any 
•contractor  or  subcontractor  intended  for  use,  or  which  shall  be  used  by  the  latter 
in  the  performance  of  any  contract  with  the  city.  Nor  shall  any  officer  of  the  city, 
directly  or  indirectly,  sell  or  furnish  any  material  to  such  contractor  or  subcon- 
tractor to  be  used,  or  which  shall  be  used  by  such  contractor  or  subcontractor  in  the 
performance  of  any  such  contract,  or  any  employee  of  the  city  in  performance  thereof. 
Any  violation  of  the  provisions  of  this  section  shall  avoid  the  obligation  of  every 
such  contract  on  the  ^^art  of  the  city  and  defeat  any  recovery  for  any  materials  so 
sold  or  furnished.  Nor  shall  any  officer  receive  any  pay  or  perquisities  from  the  city 
other  than  his  salary,  as  provided  by  ordinance  and  this  charter,  and  the  city  council 
shall  not  pay  or  appropriate  any  money  or  other  valuable  thing  to  any  person,  not 
an  officer,  for  the  performance  of  any  act,  service,  or  duty,  the  doing  or  performance 
of  which  shall  come  within  the  proper  scope  of  the  duties  of  any  officer  of  such 
ccNrporation,  unless  the  same  is  specially  appropriated  and  ordered  by  a  unanimous 
vote  of  all  the  members  elected  to  the  council. 

Amended  1891,  p.  137.  Corporation  may  recover  for  printing  notices,  etc.,  ihongh  one  of  its 
fitockholdera  is  a  conncilman.     29,  149  (45  N.  W.,  245). 

2529.  Ordinances — ^Rules  for  passing. — All  ordinances  shall  be  passed 
pursuant  to  such  rules  and  regulations  as  the  council  may  provide^  and  all  such  or- 
dinances may  be  proved  by  the  certificate  of  the  clerk  unaer  the  seal  of  the  city, 
and  when  printed  or  published  in  book  or  {mmphlet  form,  and  purporting  to  be  pub- 
lished by  the  authority  of  the  city,  shall  be  reaa  and  received  in  evidence  in  all  courts 
and  places  without  lurther  proof.  The  passage,  approval,  and  publication  or  post- 
ing of  said  ordinances  shall  be#6ufficiently  proved  by  a  certificate  under  the  seal  of 
the  city,  from  the  clerk  thereof,  showing  that  such  ordinance  was  passed  and  ap- 
proved, and  when  and  in  what  paper  the  same  was  published,  and  when  and 
T>y  whom,  and  where  the  same  was  posted  up.  And  when  ordinances  are  published 
in  book  or  pamphlet  form,  purporting  to  be  published  by  authority  of  the  city  coun- 
<cil,  the  same  need  not  be  otherwise  published,  and  such  book  or  pamphlet  shall  be 
received  as  evidence  of  the  passage  and  legal  publication  of  such  ordinances,  as 
of  the  dates  mentioned  in  such  book  or  pamphlet,  in  all  courts  without  further 
proof. 

2630.  Ordinances — Style. — The  style  of  ordinances  shall  be:  "Be  it  or- 
dained by  the  mayor  and  council  of j    and  all  ordinances  of  a  general  nature 

Bhall,  within  one  month  after  they  are  pa^ed,  be  published  in  some  newsaper  pub- 
lished within  the  city,  or  in  pamphlet  form,  to  be  distributed  or  sold,  as  may  be  pro- 
vided by  ordinance,  and  every  ordinance  fixing  a  penalty  or  forfeiture  for  its  viola- 
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tioD  shall  not  take  effect  until  one  week  after  its  publication  in  the  manner  above 
prescribed ;  Provided,  however,  That  in  case  of  riots,  infectious  or  contagious  diseases^ 
or  other  impending  danger,  or  anj  other  emergency  requiring  its  immediate  opera- 
tion, such  ordinance  shall  take  effect  upon  the  proclamation  of  the  mayor,  immedi- 
ately upon  its  first  publication  as  above  provided.  All  other  ordinances  shall  take- 
effect  immediately  after  their  passage  and  approval,  unless  otherwise  provided  in  tiie- 
ordinance  itself 

See  29, 153  (45  N.  W.,  243). 

2531.  The  mayor  and  council  shall  have  power  to  levy  and  collect  taxes  for 
general  purposes,  not  exceeding  ten  mills  on  the  dollar  valuation  in  any  one  year^ 
on  all  real  estate  and  personal  property  within  the  corporate  limits  of  the  city,  taxa- 
ble according  to  the  laws  of  this  state,  and  such  tax  for  interest  and  sinking  fiind 
of  the  bonded  debt  as  may  be  requisite  and  authorized  by  law.     And  the  mayor 
and  council  shall  also  h^ve  power  to  levy  and  collect  on  all  such  property  for  the- 
sole  and  exclusive  purpose  of  maintaining  and  paying  the  police  department  of  said 
city,  not  to  exceed  three  (3)  mills  on  the  dollar  valuation  in  any  one  year;  taxes- 
levied  for  said  purposes  to  constitute  a  special  fund  therefor;  and  shall  also  have 
power  to  levy  and  collect  on  all  such  property  for  the  sole  and  exclusive  purpose  o€ 
maintainineand  paying  the  fire  depiirtment  of  any  such  city,  not  to  exeeed  five  (5)* 
mills  on  the  dollar  valuation  in  any  one  year;  taxes  levied  for  said  purpose  ta 
constitute  a  special  fund  therefor.     The  valuation  of  such  property  to  be  taken  fron> 
the  assessment  rolls  of  the  proper  county,  and  it  shall  be  the  duty  of  the  county 
clerk  to  permit  the  city  clerk  to  make  out  from  the  assessment  rolls  of  the  county 
an  assessment  roll  for  the  city,  of  all  property  liable  to  taxation,  as  above  specified^ 
which  the  city  clerk  shall  complete  on  or  before  the  third  Monday  in  June  of  each 
year,  unless  otherwise  ordered  by  the  council ;  upon  the  completion  of  such  copy  of 
snch  assessment  roll  the  city  clerk  shall  add  to  said  roll  any  and  all  real  estate  in 
said  city  which  is  exempt  from  taxation  for  general  purposes,  and  assess  the  same  as- 
near  as  may  be  to  correspond  with  the  assessed  value  of  like  property  on  said  county 
roll  and  enter  the  same  in  a  separate  column  for  the  purpose  of  special  assessment 
in  said  city,  authorized  by  law,  and  shall  be  subject  to  equaKzution.     The  council 
shall  also  have  the  power  to  assess,  levy  and  collect  a  poll  tax,  not  to  exoeed  three 
(8)  dollars,  upon  every  male  inhabitant  of  said  city  between  the  ages  of  twenty-one 
(21)  and  fifty  (50)  years,  sane,  and  not  a  public  charge  as  a  pauper,  or  member  or 
the  police  or  fire  department.     The  council  shall  also  have  power  to  assess,  levy  and 
collect  a  special  tax  on  all  dogs  in  the  city,  and  the  fund  so  arising  shall  be  paid 
into  the  special  police  fund  of  the  city.     The  road  taxes  collected  from  property  in 
the  city  shall  be  paid  to  the  city  treasurer  and  expended  as  the  council  may  direct. 

AmeDded  1891,  p.  138. 

2532.  Equalization. — The  council  shall  have  power  to  act  as  a  board  of 
eqalization  for  the  oity,  to  equalize  all  assessments,  and  to  correct  any  error  in  the 
listing  or  valuation  of  property,  and  to  supply  any  omissions  in  the  same,  and  shall 
have  the  same  power  as  county  commissioners  have  in  similiar  cases.  And  when 
such  roll  is  completed  the  council  shall  hold  a  session  of  not  less  than  five  (5)  days- 
as  a  board  of  equalization,  giving  notice  of  such  sitting  at  least  six  days  prior 
thereto  through  a  newspaper  published  and  of  general  circulation  in  the  city.  The 
council,  sitting  as  such  board  of  equalization,  shall  ascertain  whether  the  valuations 
in  one  ward^bear  a  just  relation  to  all  the  wards  in  the  city,  and  may  increase  or 
diminish  the  aggregate  valuation  of  property  in  any  ward  by  adding  to  or  deduct- 
ing such  sum  upon  the  dollar  as  may  be  necessary  to  produce  a  just  relation  between: 
all  the  valuations  of  all  the  wards  in  the  city,  but  shall  in  no  instance  reduce  the 
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aggregate  valuation  of  all  the  wards  below  the  aggregate  valuatloos  thereof  as- 
made  by  the  assessors,  neither  shall  it  increase  the  aggregate  valuation  of  all  the- 
wards,  except  in  such  amount  as  may  be  actually  iiecessary  and  incidental  to  a 
proper  and  just  equalization.  And  in  all  cases  l>etore  any  special  tax,  except  side- 
walk tax,  shall  he  finally  levied,  it  shall  be  the  duty  of  the  counciUto  sit  as  a  board 
of  equalization  for  the  purpose  of  equalizing  any  such  proposed  levy,  special  taxes,, 
or  assessments,  and  correcting  any  error  therein,  giving  notice  of  sitting  in  the  same 
manner  as  provided  in  this  section,  stating  in  such  notice  the  purpose  for  which  it 
will  sit,  and  it  shall  continue  such  session  for  not  less  than  two  (2)  days,  and  at  suck 
session  it  shall  hear  all  complaints  that  the  owners  of  the  property  so  to  be  assessed 
and  taxed  may  make,  and  it  shall  be  its  duty  to  equalize  any  such  assessment  by 
correcting  any  errors  therein,  and  thereupon  said  assessments  and  special  taxes  shall 
be  finally  levied,  and  the  same  shall  be  a  lien  upon  all  the  property  of  such  persons 
that  may  be  listed  and  assessed  for  taxation  that  year;  Provided,  That  no  complaint 
that  another  is  assessed  too  low  shall  be  acted  upon,  and  no  aasettsment  shall  be  in* 
creased  until  the  person  so  assessed  shall  be  notified  of  such  complaint  or  of  sucb* 
proposed  increased  assessment,  if  a  resident  of  the  city. 

2533.  As  soon  as  the  .assessment  roll  shall  have  been  equalized,  and  the  annual 
levy  made  thereon,  the.  city  clerk  shall  immediately  make  out  a  tax  list,  whiob 
shall  be  as  nearly  as  practicable  in  the  form  prescribed  by  law  for  the  tax  list  to  be 
furnished  county  treasurers,  and  he  shall  deliver  such  tax  list  to  the  city  treasurer 
on  or  before  the  first  day  of  October  next,  after  the  date  of  the  levy  in  each  year; 
errors  in  the  names  of  persons  assessed  may  be  corrected  by  the  treasurer  and  the 
tax  collected  from  the  person  intended,  and  in  case  the  treasurer  find  that  any  land 
has  been  omitted  in  the  assessment,  he  shall  report  that  fact  to  the  council,  who  may 
assess  the  same  and  direct  the  correction  of  the  tax  list 

2534.  On  the  first  day  of  December  next  succeeding  the  levy  thereof,  all  un-^ 
paid  city  taxes  shall  become  delinouent,  and  shall  thereafter  draw  interest  at 
the  rate  of  one  per  cent  per  month ;  I^rovided,  That  if  one-half  of  such  tax  is  paid 
OD  or  before  the  same  becomes  delinquent,  and  the  remaining  one-half  on  or  before 
the  first  day  of  June  following,  no  interest  shall  be  charged  thereon.  It  shall  be 
the  duty  of  the  city  treasurer  to  proceed,  as  soon  as  practicable,  after  the  first  day  of 
January,  to  make  such  delinquent  tax  ouf  of  the  personal  property  of  such  delin- 
quent if  any  such  property  can  be  found  within  the  city ;  no  demand  of  taxes  shall 
be  necessary,  but  it  shall  be  the  duty  of  every  person  owing^any  municipal  tax  or 
taxes  in  such  city  to  attend  at  the  treasurer's  office  and  pay  the  same. 

Amended  1891,  p.  140. 

2535.  Tax  warrant. — To  each  tax  list  so  delivered  a  warrant  under  the 
hand  of  the  city  clerk  shall  be  annexed,  to  be  substantially  in  the  following  form, 

to- wit :    "  In  the  name  and  by  the  authority  of  the  state  of  Nebraska :  To , 

city  treasurer  of  the  city  of ,  in  Nebraska :     You  are  hereby  commanded  to 

collect  from  each  of  the  persons  and  corporations  named  in  the  annexed  tax  list  and 
the  owners  of  the  real  estate  described  therein,  the  taxes  set  down  in  such  list,  op- 
posite their  respective  names,  and  the  several  parcels  of  land  described  therein;  and 
in  case  any  person  or  corporation  upon  whom  any  such  tax  or  sum  is  imposed,  or 
who  by  law  is  required  to  pay  the  same,  shall  refuse  or  neglect  to  pay  the  full 
amount  thereof  before  the  first  day  of  January  next,  you  are  to  levy  and  collect  the 
same  by  distress  and  sale  of  the  goods  and  chattels  of  the  person  or  corporation  so 
taxed  as  are  by  law  required  to  pay  such  tax.  Given  under  my  hand  and  official 
seal  this day  of ,  A.  D.  18 — .     ,  city  clerk  of  the  city  of 
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2536.  Treasurer — Power  ot — Such  warrant  shall  fully  authorize  and  em- 

Sower  the  city  treasurer  to  levy  on  any  personal  property  belonging  to  any  such 
elinquent,  and  collect  therefrom  any  municipal  taxes  then  due  from  such  delin- 
quent^ and  such  warrant  shall  be  a  full  and  complete  justification  to  the  treasurer  in 
any  action  brought  to  recover  damages  or  costs  for  any  act  or  proceeding  by  him 
done  or  taken  in  conformity  with  the  commands  thereof. 

2537.  Same. — The  powers,  rights,  duties,  and  proceedings  of  the  city  treas- 
urer in  cities  governed  by  this  act,  and  of  such  deputies  as  he  may  appoint,  shall  in 
all  respects,  as  far  as  applicable,  and  except  as  herein  otherwise  provided,  be  the 
same  in  respect  to  the  collection  of  municipal  taxes  and  assessments  as  those  of 
<x)unty  treasurers  in  like  cases  with  reference  to  the  collection  of  county  taxes ;  and 
he  shall  be  paid  fees  of  one  and  one-half  per  centum  of  all  taxes  collected  by  him, 
not  to  exceed  twelve  hundred  dollars  per  year  as  before  limited. 

2538.  Taxes — Property  liable. — All  municipal  taxes  shall  be  collected 
from  the  personal  property  of  the  person,  persons,  or  body  corporate  owing  the 
«ame,  whenever  the  same  is  practicable,  and  whenever  personal  property  cannot  be 
found  belonging  to  such  person,  persons,  or  bodies  corporate,  then,  and  in  that  case, 
all  such  delinquent  municipal  taxes  as  may  have  been  levied  on  any  real  estate  within 
such  city  shall  be  collected  by  the  county  treasured  of  the  county  in  which  such  city 
is  situated,  by  sale  of  such  real  estate,  the  same  as  in  the  case  of  delinquent  county 
taxes. 

2539.  Same — OrdinanceB  for  collecting. — The  mayor  and  council  shall 
have  full  power  and  authority  to  pass  any  and  all  ordinances  not  inconsistent  with 
the  laws  of  this  state  that  they  may  deem  necessary  to  secure  the  speedy  and  thor- 
ough  collection  of  all  municipal  taxes  and  special  assessments. 

2540.  Same — ^How  paid. — All  municipal  taxes  and  all  local  special  assess- 
ments in  such  city  shall  be  paid  in  cash  and  warrants  of  said  city  drawn  on  the  fund 
for  which  the  same  is  oflRsred ;  Provided,  That  coupons  on  any  bonds  of  such  city 
fihall  be  received  for  any  tax  or  assessment. 

2541.  Same — ^Realty — Sale  of. — It  shall  bethedutyof  the  city  treasurer,  on 
or  before  the  fifteenth  day  of  September  of  each  year,  to  make  out  a  complete  delin- 
quent list  of  all  lots,  lands,  or  parcels  of  real  estate,  the  taxes  and  assessments  on 
which  for  the  previous  year  remain  uncollected  at  that  time,  with  the  amount  of  such 
taxes  or  assessments,  together  with  penalty  and  interest  due  from  each  lot  or  parcel 
of  real  estate  set  opposite  the  same,  arranging  the  several  lots,  lands,  or  parcels  of 
real  estate  in  such  list  in  the  order  that  they  appear  on  the  t&x  lists,  stating  also  in 
each  case  the  purpose  for  which  the  tax  or  assessment  was  levied.  The  county 
treasurer  shall  receive  such  delinquent  list  and  advertise  the  real  estate  therein 
described  for  sale  for  such  delinquent  taxes,  or  assessments,  at  the  same  time  be  ad- 
vertises the  sale  of  real  estate  for  delinquent  county  taxes,  by  adding  the  amount  of 
such  delinquent  city  taxes  and  assessments  to  theamountof  delinquent  state,  county, 
and  other  taxes,  and  he  shall  sell  such  lots,  lands,  or  parcels  of  real  estate  for  the  pur- 
pose of  paying  all  such  delinquent  taxes  or  assessments,  and  shall  ci*edit  such  city 
for  the  amount  of  taxes  or  assessments  so  collected,  which  shall  be  subject  to  the  order 
of  the  treasurer  of  such  city.  In  the  sale  of  any  real  estate  as  above  provided  for, 
and  in  the  giving  of  certificates  of  sale  and  tax  deeds  therefor,  the  county  treasurer 
shall  proceed  in  the  same  manner  as  is  or  may  be  provided  by  law  for  his  proceed- 
ings in  the  sale  of  real  estates  for  delinquent  county  taxes,  and  with  like  power  and 
authority;  and  the  real  estate  so  sold  may  be  redeemed  within  the  time  and  upon 
the  same  terms  and  conditions  in  every  respect  as  is  or  may  be  provided  by  law  for 
the  redemption  of  real  estate  sold  for  delinquent  county  taxes;  Provided,  That  under 
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this  act  the  oounty  treasurer  shall  be  authorized  to  collect  only  by  sale  of  real  estate; 
•And provided  further,  It  shall  be  the  duty  of  the  city  treasurer,  upon  any  taxes  be- 
ing collected  by  him  afler  the  delinquent  tax  list  shall  have  been  delivered  to  the 
county  treasurer,  to  forthwith  notify  the  oonnty  treasurer  of  such  collection  that  the 
same  may  be  canceled  on  the  delinquent  tax  list;  Provided  farther j  That  the  failure. 
Delect,  or  refusal  of  the  city  treasurer  to  make  the  tax  assessed  against  any  real  es- 
tate by  distress  and  sale  of  the  personal  property  of  the  owners  thereof  shall  not  in 
anywise  affect  or  invalidate  the  sale  of  such  lands  for  such  tax. 

2542.  Tax  liens. — Special  assessments  upon  real  estate  shall  be  a  lien  from  the 
date  of  the  levy,  and  interest  on  all  unpaid  installments  shall  be  payable  annually, 
and  munidpal  taxes  thereon  from  the  date  fixed  by  the  general  revenue  law,  which 
lien  shall  be  perpetual ;  and  in  case  of  sale  of  any  property  for  such  tax  or  special 
assessment  the  same  shall  be  governed  by  the  general  revenue  act,  and  'tl^e  rights 
and  limitations  shall  be  the  same  as  in  other  tax  sales,  except  as  provided  in  this 
act. 

2543.  Assessments — Irregularities. — Irregularities  in  making  assess- 
ments and  returns  thereof,  in  the  equalization  of  assessments  and  in  the  mode  and 
manner  of  advertising  the  sale  of  any  property,  shall  not  invalidate  or  affect  the  sale 
thereof,  when  advertised  and  sold  for  delinquent  city  taxes  or  special  assessments  as 
herein  provided;  nor  shall  the  sale  of  any  real  estate  for  any  such  taxes  or  assess- 
ments be  invalid  on  account  of  such  real  estate  having  been  listed  in  any  other  name 
than  that  of  the  rightful  owner. 

2544.  Same — Selevy — Irreeolarities. — The  foregoing  provisions  shall 
apply  to  all  taxes  now  due  or  heretofore  delinquent  or  that  may  hereafter  become 
due  and  delinquent.  Whenever  any  municipal  tax  or  taxes  levied  for  any  former 
year  shall  remain  uncollected  because  of  any  defect,  error,  or  irregularity  in  either 
the  power  or  manner  of  making  the  levy  thereof,  it  shall  be  lawful  for  the  mayor 
and  council  of  such  city  to  again  levy  the  tax  upon  the  property  so  delinquent,  in 
lieu  of  such  former  tax  or  taxes,  and  at  the  same  rate  and  upon  the  same  assessment 
as  such  former  tax  or  taxes  were  levied,  and  such  tax  or  taxes  shall  be  inserted  in 
the  tax  list  and  shall  be  collected  in  the  same  manner  as  other  general  taxes  are. 
The  city  council  may  at  any  time  correct  any  error  or  defect  or  supply  any  omis- 
sion in  the  assessment  or  listing  of  any  property  subject  to  municipal  tax  made 
for  the  purpose  of  taxation  for  the  then  current  fiscal  year,  and  may  require  any  and 
all  persons  to  appear  and  answer  under  oath  as  to  their  possession  or  control  of  per- 
sonal property  subject  to  municipal  taxation.  These  provisions  shall  apply  equally 
to  general  municipal  taxes  and  to  special  assessments,  as  far  as  may  be  applicable, 
unless  otherwise  provided  in  the  ordinance  levying  the  same.  Special  taxes  and 
assessments  shall,  except  deferred  yearly  installments  for  •paving  purposes,  be  deemed 
delinquent  if  not  paid  in  fifty  days  after  the  passage  and  approval  of  the  ordi- 
nances levying  the  same  in  each  case,  and  a  penalty  of  five  (5)  per  cent,  together  with 
interest  at  the  rate  of  one  (1)  per  cent  a  month,  shall  be  paid  on  all  delinquent 
special  taxes  or  assessments  from  the  time  the  same  shall  become  delinquent. 

2545.  Same — County  treasurer. — The  treasurer  of  the  county  shall  pay 
over  on  demand  to  the  treasurer  of  any  city  all  money  received  by  him  arising  from 
taxes  levied  belonging  to  such  city,  together  with  all  money  collected  as  a  tax  on 
dogs  from  the  residents  of  such  corporation,  for  the  use  of  the  general  fund  therein, 
ana  also  all  moneys  arising  from  the  levy  of  the  road  tax  against  or  upon  property 
in  said  city,  which  shall  be  expended  upon  the  streets  and  grades  in  said  city. 

2546.  Treasurer's  books.  The  city  treasurer  shall  receive  all  moneys  be- 
longing to  the  city,  and  the  clerk  and  treasurer  shall  keep  their  books  and  accounts 
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iu  such  a  manner  as  the  mayor  and  council  shall  prescribe.  The  treasurer  shall 
keep  a  daily  cash  book,  which  shall  be  footed  and  balanced  daily.  And  snclr4)ooks 
^nd  accounts  shall  always  be  subject  to  inspection  of  the  mayor,  members  of  the 
•council,  and  such  other  persons  as  they  may  designate. 

2547.  Pablio  moneys— Removal  of  the  treasurer.— The  ireaaurer 
«hall  keep  all  moneys  in  his  hands  belonging  to  the  city  separate  and  distinct  from 
his  own  moneys,  and  he  is  hereby  expressly  prohibited  from  using,  either  directly 
•or  indirectly,  the  corporation  money  or  warrants  in  his  custody  and  keeping,  for  his 
■own  use  and  benefit,  or  that  of  any  other  person  or  persons  whomsoever.  Any  vio- 
lation of  this  provision  shall  subject  him  to  immediate  removal  from  office  by  the 
<;ity  council,  who  are  hereby  authorized  to  declare  such  office  vacant;  and  the  city 
•council  shall  appoint  a  successor,  who  shall  hold  his  office  for  the  remainder  of  the 
4inexpi6ed  term  of  such  officer  so  removed. 

2548.  Treasurer — Annual  report. — ^The  treasurer  shall  report  to  the  mayor 
and  council  annually,  and  oftener  if  required,  at  such  time  as  may  be  prescribed  by 
ordinance,  a  full  and  detailed  account  of  all  receipts  and  expenditures  during  the 
preceding  fiscal  year,  and  the.  state  of  the  treasury.  He  shall  also  keep  a  roister 
of  all  warrants  redeemed  and  paid  during  the  year,  describing  such  warrants,  their 
•date,  amount,  number,  the  fund  from  which  paid,  and  persons  to  whom  paid,  speci- 
fying also  the  time  of  payment,  and  all  such  warrants  shall  be  examined  by  the 
finance  committee  at  the  time  of  making  such  annual  report. 

2549.  Ordinances — Powers. — In  addition  to  the  powers  herein  granted, 
oities  governed  under  the  provisions  of  this  act  shall  have  power  by  ordinances: 

I.  To  levy  taxes. — To  levy  taxes  for  general  revenue  purposes  on  all  prop- 
erty within  the  limits  of  said  city  taxable  according  to  the  laws  of  the  state  of 
Nebraska. 

II.  Same — Special  assessments. — To  levy  any  other  tax  or  special  assess- 
ment authorized  by  law,  and  to  appropriate  money,  and  provide  for  the  payment  of 
the  debts  and  expenses  of  the  city. 

III.  (Streets,  grades,  and  repairs) — To  provide  for  the  grading  and  re- 
pairing of  any  street,  avenue  or  alley,  and  the  construction  of  hridges,  culverts,  via- 
ducts, and  sewers,  and  shall  defray  the  repairs  of  the  same  out  of  the  proper  fund  of 
such  city;  but  no  street  shall  be  graded  except  the  same  be  ordered  done  by  the  affir- 
mative vote  of  two-thirds  of  the  city  council.  The  mayor  and  council  shall  have 
power  to  require  any  railroad  company  or  companies,  owning  or  operating  any  rail- 
road track  or  tracks  upon  or  across  any  public  street  or  streets  of  the  city,  to  erect, 
oonstruct,  reconstruct,  complete,  and  keep  in  repair  any  viaduct  or  viaducts  upon  or 
along  such  street  or  streets,  and  over  or  under  such  track  or  tracks,  including  the 
^approaches  of  such  viaduct  or  viaducts  as  may  be  deemed  and  declared  by  the  mayor 
:and  council  necessary  for  the  safety  and  protection  of  the  public ;  Provided^  That 
the  approaches  to  any  such  viaduct,  which  any  railroad  company  or  companies  may 
be  required  to  copstruct,  reconstruct,  and  keep  in  repair,  shall  not  exceed  for  eadi 
viaduct  a  total  distance  of  eight  hundred  feet.  Whenever  any  such  viaduct  shall 
be  deemed  and  declared  by  ordinance  necessary  for  the  safety  and  protection  of  the 
public,  the  mayor  and  council  shall  provide  for  appraising,  assessing,  and  determin- 
ing the  damages,  if  any,  which  may  be  caused  to  any  property  by  reason  of  the 
oonstruction  of  such  viaduct  and  its  approaches.  The  proceeding  for  this  purpose 
shall  be  the  same  as  provided  herein  for  the  purpose  of  determining  damages  to 
property  owners  by  reason  of  the  change  of  grade  of  a  street,  and  such  damages 
shall  be  paid  by  the  city,  and  may  be  assessed  by  the  city  council  against  property 
benefited,  and  the  cost  of  approaches  beyond  said  distance  of  eight  hundred  feet  may 

Digitized  byVjOOQl€ 


CJfl.  35.  CITIES  OP  FIRST  CLASS  OVER  25,000.  669 

also  be  assessed  by  the  council  against  property  benefited  by  reason  of  the  construc- 
tion of.«ny  such  viaduct  and  its  approaches.  The  width,  height,  and  strength  of 
any  such  viaduct  and  the  approaches  thereto,  the  material  therefor,  and  the  manner 
■of  the  construction  thereof  shall  be  as  required  by  the  board  of  public  works,  and 
as  may  be  approved  by  the  mayor  and  council.  When  two  or  more  railroad  com- 
panies own  or  Operate  separate  lines  to  be  crossed  by  any  such  viaduct,  the  propor- 
ti<Hi  thereof  and  the  approaches  thereto,  to  be  constructed  by  each,  or  the  cost  to  be 
borne  by  each,  shall  be  determined  by  the  mayor  and  council.  After  completion  of 
any  such  viaduct,  any  revenue  derived  therefrom  by  the  crossing  thereon  of  street 
railway  lines,  or  otherwise,  shall  constitute  a  special  fund,  and  shall  be  applied  in 
making  repairs  to  such  viaduct.  All  ordinary  repairs  to  any  such  viaduct,  or  to  the 
approaches  thereto,  shall  be  paid  out  of  such  fund,  or  shall  be  borne  by  the  city. 
AmeDded  1891,  p.  140. 

IV-  Same— Care  for— Control— Name  and  rename.— To  open,  widen,  or 
•otherwise  improve,  vacate,  care  for,  control,  name,  and  rename  any  sti^t,  avenue, 
alley,  or  lane,  parks,  and  squares  within  the  limits  of  the  city,  and  also  to  create, 
•open,  and  improve  any  new  street,  avenue,  alley,  or  lane;  Provided,  That  all  dam- 
ages sustained  by  the  owners  of  the  property  thereon  shall  be  ascertained  in  the 
manner  herein  provided;  Provided  fartlier,  That  whenever  any  street,  alley,  or 
lane  shall  be  vacated,  the  same  shall  revert  to  the  owners  of  the  adjacent  real  estate 
•one-half  on  each  side  thereof. 

y.  Same — Sprinkling. — On  written  petition  of  not  lees  than  one-half  of 
the  owners  of  feet  front  of  the  land  fronting  on  any  street  or  any  specified  part 
thereof,  the  mayor  and  council  may  order  such  street  or  such  specified  part  thereof 
to  be  sprinkled  with  water  at  such  time  or  times  as  the  council  may  deem 
proper.  Such  sprinkling  shall  be  done  by  contract,  awarded  to  the  lowest  bidder  in 
•each  case,  or  for  the  entire  city  or  specified  district  thereof.  To  pay  the  expense  of 
anch  sprinkling,  the  council  may  make  special  assessments  upon  the  lands  abutting 
«pon  such  street  or  specified  part  thereof,  either  on  the  valuation  thereof,  or  listed 
for  taxation,  or  by  foot  front.     Such  assessments  shall  be  collected  by  special  taxes. 

yi.  The  council  shall  have  power  to  set  aside  a  space  designated  as  the  side- 
^Walk  space,  on  each  side  of  all  streets  and  avenues,  for  sidewalks  and  the  plant- 
ing of  trees  and  grass,  and  may  require  and  regulate  the  planting  and  protecting  of 
the  trees  and  grass,  and  tlie  construction  of  sidewalks  in  such  space.  Such  space 
«hall  extend  from  lot  line  to  curb.  Whenever  any  street  or  avenue  shall  have  been 
(brought  to  the  established  grade  or  permanently  improved,  the  council  may  require 
ithe  owners  of  the  real  estate  adjacent  thereto,  to  bring  the  sidewalk  space  along  or 
in  front  of  such  real  estate  to  the  established  grade,  and  to  lay  a  sidewalk  thereon  of 
:floch  width  and  materials  as  the  council  may  determine ;  and  in  case  any  such  prop- 
-erty  owner  shall  refuse  and  neglect  to  cause  such  grading  to  be  done  or  sidewalk 
<x>n8tmcted  within  thirty  days  after  being  notified  in  the  manner  prescribed  by  or- 
dinance, the  council  may  order  said  grading  to  be  done  and  said  sidewalk 
-constructed,  and  assess  the  cOSt  thereof  against  the  real  estate  in  front  of  which 
the  said  work  was  done.  Whenever  any  street  or  avenue  shall  have  been  brought  to 
the  established  grade  or  permanently  improved,  the  council  may  require  the  owners  of 
the  real  estate  adjacent  thereto  to  bring  the  sidewalk  space  along  or  in  front  of  such 
)real  estate  to  the  established  grade,  and  to  lay  a  sidewalk  thereon  of  such  width  and 
material  and  in  such  space  in  said  sidewalk  space  as  the  council  may  determine  and 
shall  have  so  ordered  by  proper  ordinances.  And  in  case  any  such  property  owners 
shall  refuse  and  neglect  to  cause  such  grading  to  be  done  or  said  sidewalk  con- 
.^tructed  within  thirty  days  after  being  notified  in  the  manner  provided  by  ordi- 
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nance,  the  council  may  order  said  grading  to  be  done  and  said  sidewalks  oonstracted 
in  conformity  with  the  ordinances  regulating  the  same,  and  shall  have  power  to  take 
up  and  remove  all  walks  not  laid  in  conformity  with  such  rules  and  r^ulations  aa 
may  be  prescribed.     And  said  council  shall,  at  the  beginning  of  each  municipal 
year,  receive  bids  for  the  erection  of  all  sidewalks  hereinafter  to  be  laid  or  re- 
laidas  provided  herein,  and  shall,  award  tlierefor  a  contract  to  the  lowest  bidder  for 
the  year,  and  said  contractor  shall  be  required  to  lay  or  relay  all  sidewalks  aa 
ordered  by  the  said  council  in  accordance  with  the  ordinances  of  said  city,  and  the 
said  contracter  shall  receive  his  pay  for  such  work  from  the  assessments  against  the 
real  estate  in  front  of  which  the  said  work  was  done;  and  that  the  cost  of  all  such 
work,  laying  and  relaying  such  walks  in  conformity  with  such  ordinances,  shall  be 
assessed  against  the  real  estate  in  front  of  which  the  said  work  was  done.     And  the 
city  treasurer  of  said  city  shall  pay  over  to  such  contracter  upon  order  of  the  ooon- 
cil  all  assessments  or  special  taxes  against  such  real  estate  collected,  tc^ther  with 
the  interest  and  penalty  collected  thereon,  which  shall  in  each  case  be  full  compensa- 
tion to  such  contracter  for  any  work  so  done  under  his  said  contract  along  and  ia 
front  of  any  property  upon  which  said  assessment  or  tax  shall  have  been  collected. 
The  council  may  by  ordinance  provide  for  the  laying  of  temporary  plank  sidewalks 
upon  the  natural  surface  of  the  ground  upon  streets  not  brought  to  the  established 
grade,  and  in  case  of  refusal  or  neglect  of  any  property  owner  in  front  of  or  along  the 
side  of  whose  lot  such  sidewalk  may  be  ordered  to  construct  the  same  within  thirty 
days  after  being  served  with  notice  in  the  manner  prescribed  by  oixlinance,  the 
council  may  cause  the  same  to  be  constructed,  and  assess  the  cOSt  thereof  on  the 
property  in  front  of  which  the  same  shall  be  laid.     In  case  any  property  owner 
shall  refuse  or  neglect  to  repair  the  sidewalk  adjacent  to  his  property  within  two  (2) 
days  after  being  notified  so  to  do  in  the  manner  prescribed  by  ordinance,  the  proper 
officer  may  cause  said  walk  to  be  repaired,  and  shall  report  the  cost  thereof  to  the 
council,  when  the  same  may  be  assessed  against  such  property.     The  cost  of  grading 
sidewalk  space,  and  the  construction,  replacement,  or  repair  of  sidewalks  as  herein 
provided,  shall  be  assessed  at  a  r^ular  meeting  of  the  council,  by  a  resolution  fix- 
ing the  cost  of  such  grading,  construction,  or  repairs,  along  the  lot  adjacent  thereto^ 
as  a  special  assessment  thereon;  and  the  amount  charged  against  the  same, with  the 
vote  thereon  by  yeas  and  nays,  shall  be  spread  at  length  upon  the  minutes.     Notice 
of  the  time  of  holding  such  meeting,  and  the  purpose  for  which  it  is  held,  shall  be 
published  once  in  some  newspaper  published  and  of  general  circulation  in  said  city, 
at  least  five  days  before  the  same  shall  be  held,  or,  in  lieu  thereof,  personal  service 
may  be  had  upon  the  persons  owning  the  property  to  be  assessed.     All  such  assess- 
ments shall   be  known  as  special  sidewalk  assessments,  and,  with  the  cost  of  notice, 
shall  be  levied  and  collected  as  a  separate  tax,  in  addition  to  the  taxes  for  general 
revenue  purposes,  subject  to  the  same  penalties,  and  collected  in  like  manner,  as 
other  city  taxes,  but  such  special  assessments  shall  draw  interest  at  one  (Ij  per  cent 
per  month.     The  same  shall  be  certified  by  the  city  clerk  to  the  city  treasurer,  who 
shall  place  the  same  on  the  tax  list  of  the  current  year  against  such  property.     It  is 
hereby  made  the  duty  of  all  real  estate  owners  and  occupants  to  keep  the  sidewalk 
alongside  or  in  iront  of  the  same  in  good  repair  and  free  from  snow  and  ice,  and 
other  obstructions,  and  they  shall  be  liable  for  all  damages  or  injuries  occasioned 
by  reason  of  the  defective  condition  of  any  such  sidewalk. 
Amended  1891,  p.  142. 

VII.  License — Business. — To  raise  revenue  by  levying  and  collecting  a  li- 
cense tax  on  any  corporation  or  business  within  the  limits  of  the  city,  and  r^ulate 
the  same  by  ordinance,  except  as  otherwise  in  this  act  provided.    All  such  taxes 
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shall  be  nniform  in  respect  to  the  class  upon  which  they  are  imposed;  Provided, 
however,  That  all  scientific  and  literary  lectures  and  entertainments  shall  be  ex- 
empt from  such  taxation,  as  well  as  concerts  and  all  other  musical  entertainments 
given  exclusively  by  the  citizens  of  the  city. 

An  occnpation  tax,  in  addition  to  license  tax,  may  be  imposed,  bat  cannot  be  made  condition 
precedent  to  issning  the  license.     19, 191  (26  N.  W.,  714). 

VIII.  Same — Bogs. — To  regulate,  license,  or  prohibit  the  running  at  large 
of  dogs,  and  guard  against  injuries  or  annoyances  therefrom,  and  to  authorize  the 
destruction  of  the  same  when  running  at  large  contrary  to  the  provisions  of  any 
ordinance. 

IX.  Streets — Obstructions  to. — ^To  remove  all  obstructions  from  the  side- 
walks, curbstones,  gutters,  and  cross-walks  at  the  expense  of  the  owners  or  occupiers 
of  the  grounds  fronting  thereon,  or  at  the  expense  of  the  person  placing  the  same 
there,  and  to  regulate  the  building  of  bulk-heads,  cellars,  and  basement  ways,  stair- 
ways, railways,  window  and  doorways,  awnings,  hitching  posts  and  rails,  lamp  posts, 
awning  posts,  and  all  other  structures  projecting  upon  or  over  adjoinibg  excavation 
through  and  under  the  sidewalks  in  said  city. 

X.  Same — Horses  standing. — To  compel  persons  to  fasten  their  horses  or 
other  animals  attached  to  vehicles  while  standing  in  the  streets  and  provide  penal- 
ties for  the  neglect  thereof. 

XI.  Same — Regulate  traffic. — To  regulate  the  transportation  of  articles 
thiough  the  streets,  aiul  to  prevent  injuries  to  the  streets  from  overloaded  vehicles. 

XII.  Same— Obstructions — Fast  driving,  etc. — ^To  prevent  and  remove 
all  encroachments  into  and  upon  all  sidewalks,  streets,  avenues,  alleys,  and  other 
city  property,  and  id  prevent  and  punish  all  horse-racing,  fast  driving,  or  riding  in 
the  streets,  highways,  alleys,  bridges,  or  place  in  the  city,  and  all  games,  practices, 
or  amusements  therein  likely  to  result  in  damage  to  any  person  or  property;  to  r^- 
ulate,  prevent,  and  punish  the  riding,  driving,  or  passing  of  horses,  mules,  oxen, 
cattle,  or  other  teams,  or  any  vehicle  drawn  thereby,  over,  upon,  or  across  sidewalks, 
or  along  any  street  of  the  city;  to  regulate  and  prevent  the  use  of  streets,  sidewalks, 
and  public  grounds,  for  signs,  sign  posts,  awnings,  telegraph,  telephone,  or, other 
poles,  racks,  bulletin  boards,  and  the  posting  of  handbills  and  advertisements;  to 
regulate  traffic  and  sales  upon  the  street,  sidewalks,  and  public  places;  to  punish 
and  prohibit  cruelty  to  animals;  to  r^ulate  and  prevent  the  moving  of  buildings 
tbrou^rh  or  upon  the  streets. 

XIII.  Same— ^Lighting  and  gas. — ^To  make  contracts  with  and  authorize 
any  person,  company,  or  association  to  erect  gas-works,  electric  or  other  light  works, 
in  said  city,  and  give  such  persons,  companv,  or  association  the  privily  of  furnish- 
ing light  for  the  streets,  lanes,  and  alleys  of  said  city,  for  any  length  of  time  not  ex- 
ceeding five  years. 

XIV.  Same— ^Regulate  laying  mains. — To  provide  for  the  lighting  of 
streets,  laying  down  of  gas  pipes,  and  erection  of  lamp  posts,  and  to  regulate  the 
sale  and  use  of  gas  and  electric  or  other  lights,  the  charge  therefor,  and  the  rent  of 
gas  meters  within  the  city,  and  to  require  the  removal  from  the  streets,  avenues,  and 
alleys,  and  the  placing  under  ground  of  all  telegraph,  electric,  and  telephone  wires. 

XV.  Same — Depots — Street  railroads. — To  regulate  levees,  depots,  depot 
grounds,  and  places  lor  storing  freight  and  goods,  and  to  provide  for  and  regulate 
the  passage  of  railways  through  the  streets  and  public  grounds  of  the  city,  reserv- 
ing the  rights  of  all  persons  injured  thereby. 

XVI.  Railways — Regulate. — To  regulate  the  crossing  of  railway  tracks, 
and  to  provide  precautions  and  prescribe  rules  regulating  the  same,  and  to  regulate 
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the  running  of  railway  engines,  cars,  and  trucks  within  the  limits  of  said  city,  and 
prescribe  rules  relating  thereto,  and  govern  the  speed  thereof,  and  to  make  any  other 
and  further  provisions,  rules,  and  restrictions  to  prevent  accidents  at  the  crossings 
and  on  the  tracks  of  railways,  and  to  prevent  fires  from  engines,  and  to  regulate 
and  prescribe  the  manner  of  running  street  cars,  to  require  the  heating  and  clean- 
ing of  the  same,  and  to  fix  and  determine  the  fare  charged.  To  require  the  light- 
ing of  any  railway  within  the  city  the  cars  of  which  are  propelled  by  steam,  in  sach 
manner  as  they  shall  prescribe,  and  fix  and  determine  the  number,  style,  and  si^e 
of  the  lamp  posts,  burners,  lamps,  and  all  other  fixtures  and  apparatus  necessary 
for  such  lighting,  and  the  points  of  location  for  such  lamp  posts,  and  in  case  the 
owner  owning  or  operating  such  railway  shall  fail  to  comply  with  such  require- 
ments, the  council  may  cause  the  same  to  be  done,  and  may  assess  the  expense 
thereof  against  such  company,  and  the  same  shall  constitute  a  lien  on  any  real  es- 
tate belonging  to  such  company  and  being  within  such  city,  and  may  be  collected 
in  the  manner  as  taxes  for  general  purposes;  to  require  railroad  companies  to  keep 
flagmen  at  all  railroad  crossings  of  streets,  and  to  provide  protection  against  the 
injury  to  persons  and  property  in  the  use  of  such  railroads;  to  compel  any  railroad 
to  raise  or  lower  their  railroad  tracks  to  conform  to  the  general  grade  which  may  at 
any  time  be  established  by  such  city,  and  where  such  tracks  run  lengthwise  through 
or  over  any  street,  alley,  or  highway,  to  keep  the  same  level  with  the  street  surface; 
to  compel  and  require  railroad  companies  to  keep  open  the  streets,  and  to  construct 
and  keep  in  repair  ditches,  drains,  sewers,  and  culverts  along  and  under  their  rail- 
road tracks,  and  to  pave  their  whole  right  of  way  on  all  paved  streets,  and  keep 
the  same  in  repair. 

Xyil.  Eminent  domain. — ^To  exercise  the  power  of  eminent  domain  and 
to  take  private  property  for  public  use,  within  or  without  the  city,  for  the  purpose 
of  erecting  or  establishing  market  houses  and  market  places,  streets,  hospitals,  pub- 
lic buildings, cemeteries,  or  for  any  necessary  or  authorized  public  purpose ;  Promded, 
however y  That  in  all  cases  the  city  shall  make  the  person  or  persons  whose  property 
shall  be  taken  or  injured  thereby  adequate  compensation  therefor,  to  be  determined 
by  proceedings  instituted  in  the  county  court  and  conducted  as  by  law  provided  for 
condemnation  by  railway  companies.       ♦ 

Xyill.  Libraries — Reading  rooms. — ^To  establish  and  maintain  public 
libraries  and  reading  rooms,  to  purchase  books,  papers,  maps,  and  manuscripts 
therefor,  and  to  receive  donations  and  bequests  of  money  or  property  for  the  same, 
in  trust  or  otherwise,  and  pass  necessary  by-laws  and  r^ulations  for  the  protection 
and  government  of  the  same. 

XIX.'  Parks — ^Public  grounds. — ^To  purchase,  hold,  and  improve  public 
grounds  and  parks  within  or  without  the  limits  of  the  city,  and  provide  for  the 
protection  and  preservation  of  the  same,  and  to  provide  for  the  planting  and  pro- 
tection of  shade  or  ornamental  and  useful  trees;  Provided,  That  in  case  the  cost  of 
any  such  improvement  shall  exceed  the  sum  of  $5,000,  it  shall  not  be  authorized 
until  the  ordinance  providing  therefor  shall  first  be  submitted  to  and  ratified  by  a 
majority  of  the  legal  voters  voting  thereon. 

XX.  Borrow  money. — ^To  borrow  money  on  the  credit  of  the  city  and  to 
pledge  the  credit,  revenue,  and  public  property  of  the  city  for  the  payment  thereof, 
when  authorized  in  the  manner  herein  provided. 

XXI.  Issue-  bonds. — To  provide  for  issuing  bonds  for  the  purpose  of 
funding  any  and  all  indebtedness  now  existing  or  hereafter  created  of  the  city,  now 
due  or  to  become  due,  when  the  same  shall  have  been  authorized  by  a  vote  of  the 
people;  Provided,  That  the  mayor  and  council  shall  not  fund  any  bonded  debt  at  a 
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higher  rate.    Such  bonds  shall  be  redeemable  after  ten  years,  at  the  6ption  of  tho 
city. 

XXII.  Sinking  ftind. — To  make  provisions  for  a  sinking  fund  to  pay  ac- 
cruing interest,  and  to  pay  at  maturity  the  principal  of  the  bonded  indebtedness  of 
the  city,  and  id  levy  and  collect  taxes  on  all  taxable  property  in  the  city,  in  addi- 
tion to  other  taxes  for  the  purpose  of  paying  the  same,  and  to  provide  that  the  said 
tax  shall  be  paid  in  cash;  and  whenev^  any  city  has  heretofore  issued  bonds  by 
virtue  of  any  special  authority  derived  from  the  l^islature  of  the  territory  or  state, 
the  council  shall  have  the  power  to  levy  and  collect  taxes  for  the  purpose  of 
payinc:  such  bonds  as  is  provided  in  the  laws  giving  such  authority. 

XXIII.  Wards. — ^To  divide  the  dty  into  wards,  establish  the  boundaries 
thereof,  and  number  the  same. 

XXIV.  Elections. — To  provide  for  the  registration  of  voters,  and  may  pro- 
hibit persons  from  voting  at  any  or  all  city  elections  who  shall  not  have  first  com- 
plied with  such  regulations  and  have  been  registered  as  required  by  such  ordinance. 
Such  ordinance  or  ordinances  may  be  repeal^,  re-enacted,  and  amended  from  time 
to  time,  as  in  other  cases;  Provided,  That  the  registration  of  the  last  general  ela- 
tion shall  be  valid  for  any  special  election.  To  appoint  judges  and  clerks  of  elec- 
tions provided  by  ordinance  for  the  election  of  city  officers,  and  prescribing  the 
manner  of  conducting  the  same,  and  the  returns  thereof,  and  for  deciding  contested 
elections,  and  for  holding  special  elections  for  any  purpose  herein  provided,  and  to 
fix  a  compensation  of  all  officers  of  election.  To  regulate  the  holding  of  primary 
elections,  at  which  no  person  shall  be  permitted  to  vote,  except  such  person  be  an 
elector  of  the  city  and  affiliated  with  the  political  party  holding  such  primary  elec- 
tion at  the  last  prior  general  election,  that  judges  at  such  primary  elections  shall  be 
sworn,  and  may  administer  oaths,  and  that  any  person  violating  the  r^ulations  so 
established,  or  who,  being  disqualified,  shall  vote  at  such  primary  election,  or  who 
shall  aid,  counsel,  or  abet  any  disqualified  person  in  voting  thereat,  may  be  fined  in 
aay  sum  not  exceeding  one  hundred  (100)  dollars  and  shall  stand  committed  until 
such  fine  and  costs  are  paid,  and  shall  be  aisqualified  to  vote  at  any  city  or  primary 
election  for  the  period  of  one  year  thereafter. 

XXV.  Officers — ^Removals. — To  provide  for  removing  officers  of  the  city 
for  misconduct  whose  offices  are  created  and  made  elective  by  this  act,  and  to  pro- 
vide for  filling  such  vacancies  as  may  occur  in  any  elective  office  by  appointment  by 
the  mayor,  by  assent  of  the  council,  to  hold  until  the  next  general  election. 

Vacancy  in  o£Qoe  of  coandlman  of  cities  o^  first-class  occnrring  less  than  thirty  days  hdfora 
city  election  cannot  be  filled  thereat.     29,  206  (45  N.  W.,  279). 

XXVI.  Officers— Begulate  powers  and  compensatioiL— To  regulate 
and  prescribe  the  powers  and  duties,  and  the  compensation  of  the  officers  of  the  city 
not  herein  provided  for.. 

XXVII.  Official  bonds, — ^To  require  all  officers  or  servants  elective  or  ap- 
pointed in  pursuance  of  this  act,  except  police  officers,  to  give  bond  and  security  for 
the  faithful  performance  of  their  duties.  No  officer  shall  become  security  upon  the 
official  bond  of  another,  or  upon  any  contractor's  bond,  license,  or  appeal  bond  given 
to  the  city,  or  under  any  ordinance  thereof,  or  from  convictions  in  the  police  court. 

XXVIII.  Reports. — To  require  from  any  officer  of  the  city,  at  any  time,  a 
report  in  detail  of  uie  transactions  in  his  office  or  of  any  matters  connected  there- 
with. 

XXIX.  Census. — To  provide  for  and  cause  to  be  taken  the  census  of  the 
<aty. 

XXX.  Market  houses  and  places. — To  purchase  and  own  grounds  for 
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and  to  erect  and  establish  market  houses  and  market  places,  and  to  regulate  and 
govern  the  same;  to  prescribe  the  fees  to  be  charged  persons  for  stalls  therein, pro- 
vided that  the  revenue  so  derived  shall  be  applied,  First,  to  the  payment  of  the  salaries 
of  officers  appointed  to  take  charge  of  said  market  house;  Seamd,  to  the  payment 
of  repairs  of  said  market  house,  and  Third,  to  the  payment  of  the  cost  of  erecting 
said  market  house;  and  after  all  salaries,  repairs,  and  cost  of  construction  have  been 
paid,  the  surplus,  if  any  remaining,  shall  be  disposed  of  as  the  council  shall  direct^ 
and  also  to  contract  with  any  person  or  persons,  or  associations  of  persons,  compa- 
nies, or  corporations,  for  the  erection  and  regulation  of  said  market  houses  and 
market  places,  on  such  terms  and  conditions  and  in  such  manner  as  the  council  may 
prescribe,  and  raise  all  necessary  revenue  therefor  as  herein  provided;  and  they 
may  locate  such  market  houses,  and  market  places,  and  buildings  aforesaid  on  any 
streets,  alleys,  or  public  grounds,  or  on  any  land  purchased  for  such  purpose;  and 
to  provide  for  the  erection  of  all  other  useful  and  necessary  buildings  for  the  use  of 
the  city,  and  for  the  protection  and  safety  of  all  property  owned  by  the  city;  Pro- 
vided, That  any  such  improvement  costing  in  the  aggregate  a  sum  greater  than  five 
thousand  dollars  shall  not  be  authorized  until  the  ordinance  providing  therefor  shall 
be  first  submitted  to  and  ratified  by  a  majority  of  the  legal  voters  voting  thereon. 

XXXI.  Water  tax. — To  fix  the  rate  of  tax  to  1:^  paid  for  the  use  of  water 
furnished  by  the  city,  or  any  person,  or  corporation  by  means  of  water-works,  and 

Erovide  by  ordinance  that  any  tax  for  the  use  of  water  furnished  by  said  city  shall 
e  a  lien  on  the  property  where  same  is  furnished. 
Amended  1891,  p.  146. 

XXXII.  Water-ways. — To  estabUsh,  alter,  and  change  the  channel  of 
water-courses,  and  to  wall  and  cover  them  over;  to  establish,  make,  and  r^ulate 
public  wells,  cisterns,  aqueducts,  and  reservoirs  of  water,  and  to  provide  for  filling 
the  same. 

XXXIII.  Fire. — To  provide  for  the  organization  of  a  fire  department,  to 
procure  fire  engines,  hooks,  ladders,  buckets,  and  other  apparatus,  and  to  organize 
fire  engine,  hook  and  ladder,  and  bucket  companies,  and  to  prescribe  rules  of  duty 
and  the  government  thereof,  with  such  penalties  as  the  council  may  deem  proper^ 
not  exceeding  one  hundred  dollars,  and  to  make  all  necessary  appropriations  there- 
for, and  to  establish  regulations  for  the  prevention  and  extinguishment  of  fires» 
To  prescribe  limits  within  which  no  building  shall  be  constructed  except  of  brick, 
stone,  or  other  incombustible  material,  with  fire-proof  roof,  and  to  impose  a  penalty 
for  the  violation  of  such  ordinance,  and  to  cause  the  destruction  or  removal  of  any 
building  constructed  or  repaired  in  violation  of  such  ordinance;  and  after  such 
limits  are  established,  no  special  permits  shall  be  given  for  the  erectioii  or  repara- 
tion of  buildings  of  combustible  material.  To  regulate  the  construction  and  in- 
spection of  and  order  the  suppression  of,  and  cleaning  of  fire-places,  chimneys, 
stoves,  stove-pipes,  over  boilers,  kettles,  forges,  or  any  apparatus  used  in  any  build- 
ing, manufactory,  or  business  which  may  be  dangerous  in  causing  or  promoting 
fires,  and  to  prescribe  limits  within  which  dangerous  or  obnoxious  and  offensive 
business  may  not  l)e  carried  on. 

XXXiV.  Weights  and  measures. — To  establish  standard  weights  and 
measures,  and  regulate  the  weights  and  measures  to  be  used  in  the  city,  and  to  r^- 
ulate  the  weighing  and  measuring  of  every  commodity  sold  in  the  city,  in  all  cases 
not  otherwise  provided  by  law,  and  to  prohibit  and  punish  the  use  of  imperfect 
weights,  measures,  and  weighing  apparatus. 

XXXV.  Same — Inspec^on. — To  provide  for  the  inspection  and  weighing 
of  hay,  grain,  and  coal^  the  measuring  of  wood  and  fuel  to  be  used 'in  the  city,  and 
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to  determine  the  place  or  places  of  the  same,  and  to  regulate  and  prescribe  the  place 
or  places  of  exposing  for  sale,  hay,  coal,  and  wood;  to  fix  the  fees  and  duties  of 
V  persons  authorized  to  perform  such  duties. 

XXXVI.  FineB — FenaltieB — Forfeiture. — To  impose  fines,  forfeitures, 
and  penalties  for  the  breach  of  any  ordinauce,  and  also  for  the  recovery  and  collec- 
tion of  the  same,  and  in  default  of  payment  to  provide  for  confinement  in  the  city 
prison,  or  to  hard  labor  in  the  city  upon  the  streets  or  elsewhere,  for  the  benefit  of 
the  city. 

XXXVII.  Suppress  mdecencies.-^To  restrain,  prohibit,  and  suppress 
anlicensed  tippling  Khops,  billiard  tables,  bowling  alleys,  ana  houses  of  prostitutiou, 
opium  joints,  dens,  and  other  disorderly  houses  and  practices,  games  aud  gambling 
houses,  desecration  of  the  Sabbath  day,  commonly  called  Sunday,  and  to  prohibit 
all  public  amusements,  shows,  exhibitions,  or  ordinary  business  pursuits  upon  said 
day,  and  all  lotteries,  or  fraudulent  devices  and  practices  for  the  purpose  of  obtain- 
ing money  or  property,  and  all  shooting  galleries^  and  all  kinds  of  public  iade- 
cencies. 

XXXVIII.  Disorderly  assemblies. — To  prevent  and  restrain  riots^  routs, 
Doises,  disturbances,  or  disorderly  assemblies  in  any  street,  house,  or  place  iu  the 
city;  to  regulate,  punish,  and  prevent  the  discharge  of  fire-arms,  rockets,  powder, 
fire-works,orany  other  dangerous  combustible  material  in  the  streets,  lots,  grounds, 
alleys,  or  about  or  in  the  vicinity  of  any  buildings;  to  regulate,  prevent,  and  pun- 
ish the  carrying  of  concealed  weapons;  to  arrest,  regulate,  punish,  fine,  or  set  at 
work  on  the  streets,  or  elsewhere,  all  vagrants  and  persons  found  in  said  city  with- 
out visible  means  of  support  or  some  legitimate  business;  to  regulate  and  prevent 
the  transportation  of  gunpowder  or  other  explosive  or  combustible  articles,  tar, 
pitch,  resin,  coal  oil,  benzine,  turpentine,  hemp,  cotton,  nitro-glycerinej  dyuatuite, 
petroleum,  or  any  of  the  productions  thereof,  and  other  material  of  like  nature,  and 
the  use  of  lights  in  stables,  shops,  or  other  places,  and  the  building  of  bonfires;  to 
regulate  and  prohibit  the  piling  of  building  material  or  any  excavation  or  obstruc- 
tion in  the  street. 

XXXIX.  Same. — To  provide  for  the  punishment  of  persons  disturbing  the 
peace  and  good  order  of  the  city  by  clamor  and  noise,  by  intoxication,  drutt  ken  ness, 
fighting,  or  using  obscene  or  profane  language  in  the  streets  or  other  public  fvluces, 
or  otherwise  violating  the  public  peace  by  indecent  and  disorderly  conduct  or  by 
lewd  or  lascivious  behavior. 

XL.  Vagrants — Tramps. — To  provide  for  the  punishment  of  vagrants, 
tramps,  or  common  street  l)eggars,  common  prostitutes,  habitual  disturbers  of  the 
peace,  pickpgtikets,  gamblers,  burglars,  thieves,  watch  stuffers,  ball  game  players, 
persons  who  pr^odce  any  game,  trick,  or  device  with  intent  to  swindle,  persons  who 
abuse  their  fiCmilies,  and  suspicious  persons  who  can  give  no  reasonable  account  of 
themselves. 

XLI.  Drainage. — ^To  require  any  and  all  lots  or  pieces  of  ground  within 
the  city  to  be  drained  or  filled,  so  as  to  prevent  stagnant  water  or  any  olher  nui- 
sance accumulating  thereon,  and  upon  the  failure  of  the  owners  of  such  lots  or 
pieces  of  ground  to  fill  or  drain  the  same  when  so  required,  the  council  may  cause 
«uch  lots  or  pieces  of  ground  to  be  drained  or  filled,  and  the  costs  and  expenses 
thereof  shall  be  levied  upon  the  property  so  filled  or  drained,  and  collected  as  any 
other  special  tax. 

XLII.  Nuisance. — To  prevent  any  person  from  bringing,  having,  defKJsiting, 
or  leaving  upon  or  near  his  premises,  or  elsewhere  within  the  city,  any  deail  cjircass 
-or  putrid  beef,  pork,  fish,  hides,  or  skins  of  any  kind,  or  any  other  unwholesome 
substance,  and  to  compel  the  removal  of  the  same. 
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XLIII.  Begulate  halls,  churches,  etc.— To  regulate,  license,  or  suppress 
halls,  opera  houses,  churches,  places  of  amusement,  entertainment,  or  instruction, 
or  other  buildings  used  for  the  assembly  of  citizens,  and  to  cause  them  to  be  pro- 
vided with  sufficient  and  ample  means  of  exit  and  entrance,  and  to  be  supplied 
with  necessary  and  appropriate  appliances  for  the  extinguishment  of  fire,  and  for 
escape  from  such  place  in  case  of  fire,  and  to  prevent  the  overcrowding,  and  to  reg- 
ulate the  placing  and  use  of  seats,  chairs,  benches,  scenerv.  curtains,  blinds,  screens, 
or  other  i^pliances  therein,  -and  to  provide  that  for  any  violation  of  any  such  r^ju- 
lation  a  penalty  of  two  hundred  dollars  shall  be  imposed,  and  that  upon  conviction 
of  any  such  licensee  of  any  violation  of  any  ordinance  regulating  such  places,  the 
license  of  any  such  place  shall  be  revoked  by  the  mayor  and  council ;  and  when- 
ever the  mayor  and  council  shall  by  resolution  declare  any  such  place  to  be  unsafe, 
the  license  thereof  shall  be  thereby  revoked,  and  the  council  may  provide  that  in 
any. case  where  they  have  so  revoked  a  license,  any  owner,  proprietor,  manager^ 
lessee,  or  person  opening,  using,  or  permitting  such  place  to  be  opened  or  used  for 
anypurpose  involving  the  assemblage  of  more  than  twelve  persons,  shall,  upon  con- 
viction thereof,  be  deemed  guilty  of  a  misdemeanor,  and  fined  in  any  sum  not  ex- 
ceeding two  hundred  dollars. 

XLiy.  Same — Cionstxaction  of  huildingS. — To  nrescribe  the  thickness, 
strength,  and  manner  of  constructing  stone,  brick,  and  other  buildings,  and  prescribe 
the  number  and  construction  and  means  of  exit  and  entrance  and  the  number  and 
oonstruction  of  fire  escapes,  and  to  require  the  kee|)er  or  proprietor  of  any  hotel, 
boarding  house,  or  dormitory  to  provide  and  maintain  such  sufficient  and  sudi  num- 
ber of  ladders,  ropes,  balconies,  and  stairways,  aud  other  appliances  as  by  ordinance 
may  be  prescribed  to  facilitate  the  escape  of  persons  from  any  such  buildiings  in  case 
of  fires. 

XLY.  Domestic  animals. — To  regulate  or  prohibit  the  running  at  large  of 
cattle,  hogs,  horses,  mules,  sheep,  goats,  dogs,  and  other  animals,  and  to  cause  such 
as  may  be  running  at  large  to  be  impounded  and  sold  to-discharge  the  costs  aud  pen- 
alties provided  for  the  violation  of  such  prohibitions,  and  the  fees  and  expense  of 
hnpounding  and  keeping  the  same,  and  of  such  sale. 

XLVI.  Founds, — To  provide  for  the  erection  of  all  needful  pens,  pounds, 
and  buildings  for  the  use  of  the  city,  within  or  without  the  city  limits,  and  to  ap- 
point and  compensate  keepers  thereof,  and  to  establish  and  enforce  rules  governing 
the  same. 

XLYII.  Auctions. — To  regulate,  license,  or  prohibit  the  sale  of  domestic  an- 
imals, or  of  goods,  wares,  and  merehandise,  at  public  auction  on  the  streets,  alleys, 
highways,  or  any  public  grounds  within  the  city ;  to  regulate  or  license  the  auc- 
tioneering of  goods,  wares,  and  merchandise. 

XL  V  III.  Contagious  diseases. — To  make  regulations  to  prevent  the  in- 
troduction of  contagious,  infectious,  or  malignant  diseases  into  the  city,  and  to  create 
a  board  of  health,  to  make  quarantine  laws  for  that  purpose,  and  enforce  the  same 
within  five  miles  of  the  city. 

XLIX.  Work-houses,  etc. — To  erect,  establish,  and  regulate  work-hooees 
and  poor-houses,  houses  of  correction,  jails,  station  houses,  and  other  necessary  build^ 
ings,  and  to  provide  for  the  government  and  support  of  the  same. 

L.  Headth. — To  make  regulations  to  secure  the  general  health  of  the  city;  to 
prescribe  rules  for  the  prevention,  abatement,  and  removal  of  nuisances;  to  make 
and  prescribe  regulations  for  the  construction,  location,  and  keeping  in  order  of  all 
slaughter  houses,  stock  yards,  warehouses,  stables,  or  other  places  where  offensive 
matter  is  kept  or  is  likely  to  accumulate,  within  the  corporate  limits,  or  within  five 
miles  thereof. 
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Lil.  Cometeries. — To  purchase,  hold,  and  pay  for,  in  the  manner  herein  pro- 
vided, lands  not  exceeding  eighty  acres,  in  one  body,  outside  of  tlie  limits  of  such 
city,  for  the  purpose  of  the  burial  of  the  dead,  and  all  necessary  grounds  for  hospital 
grounds  and  water-works,  and  to  have  and  exercise  police  jurisdiction  over  the  sanie^ 
and  over  any  cemetery  lying  near  said  city,  and  used  by  inhabitants  thereof* 

LIT.  Same. — To  survey,  plat,  map,  grade,  fence,  oniament,  and  otherwise  im- 
prove all  burial  and  cemetery  grounds,  and  avenues  leading  thereto  owned  by  such 
city ;  to  construct  walks,  rear  and  protect  ornamental  trees  therein,  and  provide  for 
paying  the  expenses  thereof. 

Cm.  Same. — To  convey  cemetery  lots  owned  by  6uch  city,  by  certificates 
signed  by  the  mayor  and  countersigned  by  the  clerk,  under  the  seal  of  the  city^ 
specifying  that  the  person  to  whom  the  same  is  issued  is  the  owner  of  the  lot  or  lots 
described  therein  by  number  as  laid  down  on  such  plat,  or  map,  for  the  purpose  of 
interment,  and  such  certificate  shall  vest  in  the  proprietor,  his  or  her  heirs  and 
assigns,  a  right  in  fee  simple  to  such  lot  for  the  sole  purpose  of  interment,  under,  the 
r^ulation  of  the  city  council,  and  such  certificate  shall  be  entitled  to  be  recoixled  io 
the  office  of  the  register  of  deeds  of  the  proper  county  without  further  acl^nowl- 
edgment,  and  such  description  of  lots  shall  be  deemed  and  recognized  m  sufficient 
description  thereof. 

LIV.  Same — ^Lots. — To  limit  the  nomber  of  cemetery  lots  which  shall  be 
owned  by  the  same  person  at  the  same  time;  to  prescribe  rules  for  enclosing^ 
adomingy  and  erecting  monuments  and  tombstones  on  cemetery  lots;  to  prohibit 
any  diversion  of  the  use  of  such  lots  and  any  improper  adornment  thereof,  but  no 
religious  test  shall  be  made  as  to  the  ownership  of  lots,  the  burial  therein,  or  the 
ornamentation  of  graves  or  lots. 

LV.  Same — ^Rules. — To  pass  rules  and  ordinances  imposing  penaltieg  and 
fines  not  exceeding  one  hundred  dollars,  regulating,  protecting,  and  governing  the 
cemetery,  the  owners  of  lots  therein,  vistitors  thereof,  and  trespassers  therein.  And 
the  officers  of  such  city  shall  have  as  full  jurisdiction  and  power  in  the  enforcing  of 
such  rules  and  ordinances  as  though  they  related  to  the  city  itself. 

tVI.  Same — Segpolate. — To  make  all  such  ordinances,  by-laws,  rules,  regu- 
lations, and  resolutions  not  inconsistent  with  the  laws  of  the  state  as  may  be  expe- 
dient, in  addition  to  the  special  powers  in  this  section  granted,  maintaining  the 
peace,  good  government,  and  welfare  of  the  city,  and  its  trade,  commerce,  and  manu- 
factures, and  to  enforce  all  ordinances  by  inflicting  penalties  for  the  violation  thereof, 
not  exceeding  one  hundred  dollars  for  any  one  offense,  recoverable  with  costs,  together 
with  judgment  of  imprisonment,  until  the  amount  of  said  judgment  aud  cotits  shall 
be  paid. 

LVII.  CrOtmcil — Fresident  of. — To  elect  one  of  their  own  body^  who  will 
be  styled  the  ''president  of  the  council  and  who  shall  preside  at  all  meetings  of 
the  council  in  the  absence  of  the  mayor,  and  in  the  absence  of  the  mayor  and  presi- 
dent to  eleqt  one  of  their  own  body  to  occupy  his  plape  temporarily,  aud  who  shall  be 
styled  **  acting  president  of  the  counciP*;  and  the  president  or  acting  president, 
when  occupying  the  place  of  the  mayor,  shall  have  the  same  privileges  as  other 
members  of  the  council,  and  all  acts  of  the  president  or  acting  president,  while  so 
acting,  shall  be  as  binding  upon  the  council  and  upon  the  city  as  if  done  by  the  mayor. 

LVIII.  OrdinanceB — Bevision  of, — To  provide  for  the  revision  of  the 
ordinances  from  time  to  time  and  for  their  publication  in  pamphlet  or  book  form> 
with  or  without  the  statutes  relative  to  cities  governed  by  this  act. 

LIX.  Hospitals. — To  purchase  or  otherwise  acquire  ground  for  and  erect, 
^tablish,  regulate,  and  repair  a  city  hospital,  and  when  authorized  thereto  by  a  vote 
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of  a  majority  of  the  electors  at  any  election,  may  iasne  bonds  of  the  dij  for  an 
amount  not  exceeding  in  any  one  year  the  sum  of  flOyOOO  for  that  purpose. 

LX.  Same — Management  o£ — ^The  management,  direction,  and  control  of 
such  hospital,  when  completed  and  ready  for  use,  and  the  furnishing  therec^  shall 
be  vested  in  a  board  of  commissioners,  called  the  '^  board  of  hospital  commisston^^,'' 
subject  to  the  ordinances  of  the  council.  Such  board  shall  consist  of  the  mayor, 
who  shall  by  virtue  of  his  office  be  its  president,  and  one  trustee  from  each  ward, ap- 
pointed by  the  mayor  with  the  consent  of  the  council,  each  of  whidi  commissiooecs 
shall  be  a  resident  freehold  elector  of  the  city,  and  they  shall  not  receive  any  com- 
pensation for  their  services.  The  term  of  the  appointed  members  of  the  board  shall 
be  three  years,  but  when  any  such  board  is  first  organized,  the  mayor  shall  appoint 
two  members  for  one  year,  two  for  two  years,  and  two  for  three  years,  respectively, 
and  thereafter  two  members  shall  be  appointed  eadi  year  for  the  fiill  term  of  three 
years.     A  majority  of  the  board  shall  constitute  a  quorum. 

LXI.  Meetings. — The  board  shall  hold  regular  meetings  at  such  time  and 

flaceTas  may  be  agreed  upon,  and  cause  to  be  kept  a  full  record  of  its  proceedings, 
t  shall  have  power  to  employ  a  superintendent,  steward,  and  nurses,  and  enuik  o£et 
employees  as  the  council  may  provide.  The  steward  shall  act  as  clerk  of  the  board. 
The  compensation  of  all  employees  shall  be  fixed  by  the  mayor  and  council,  and  the 
board  shall  have  power  to  contract  for  all  necessary  supplies  for  such  hospitaL 

LXII.  Rules. — ^The  board  shall  establish  such  rules  for  the  government  of 
such  hospital  and  the  admission  of  persons  to  its  privileges  as  it  may  deem  expedi- 
ent It  shall  also  appoint  a  corps  of  four  physicians  and  four  surgeons,  who  shall 
be  removable  at  the  pleasure  of  the  board,  and  who  shall  be  qualified  and  reputable 
members  of  their  profession,  and  who  shall  receive  no  compensation.  One  of  said 
physicians  and  surgeons  shall  be  in  daily  attendance  for  three  months  in  succession 
of  each  year,  and  meetings  of  the  full  corps  for  consultation  shall  be  held  whenever 
deemed  necessary  by  the  number  then  in  attendance.  No  religious  or  sectarian 
association,  organization,  or  body  shall  be  permitted  to  manage  or  control  said 
hospital. 

LXIII.  The  council  may  enter  into  an  agreement  wifh  a  corporation  or 
association,  organized  for  charitable  pueposes  in  such  municipal  corporation  for 
the  erection  and  management  of  a  hofifpital  for  the  sick  and  disabled,  and  have  m 
permanent  interest  therein,  to  such  an  extent  and  upon  such  terms  and  conditions 
as  may  be  agreed  upon  between  the  council  and  such  corporation  or  association. 
And  the  council  shall  provide  for  the  payment  of  the  amount  agreed  upon,  for  any 
interest.therein  so  acquired,  either  in  one  payment  or  in  instaUments,  or  so  much 
from  year  to  year  as  the  parties  may  stipulate;  Provided,  Such  agreement  shall  not 
be  made  if  the  city  shall  have  exercised  the  powers  conferred  by  the  preceding  sub- 
divisions of  this  section,  and  established  a  hospital  as  therein  provided. 

2550.  The  council  shall  have  power  to  Open,  extend,  widen,  narrow,  grade, 
curb,  gutter,  and  pave,  or  otherwise  improve  and  keep  in  good  repair,  or  cause 
the  same  to  be  done,  in  any  manner  they  may  deem  proper,  any  street,  avenue,  or 
alley  within  the  limits  of  the  city,  and  may  grade  partially  or  to  the  established 
grade,  or  park  or  otherwise  improve  any  width,  or  part  of  any  street,  avenue,  or  alley;  - 
and  to  defray  the  cost  and  expense  of  such  improvements,  or  any  of  them,  the  mayor 
and  council  of  such  city  shall  have  power  and  authority  to  levy  and  collect  special 
taxes  and  assessments  upon  the  lots  and  pieces  of  ground  adjacent  to,  or  abutting 
upon,  the  street  or  alley  thus  in  whole  or  in  part  opened,  widened,  curbed  and  gut- 
tered, graded,  parked,  extended,  constructed,  or  otherwise  improved  or  repaired,  or 
which  maybe  specially  benefited  by  any  of  said  improvements;  Provided,  That  the 
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above  provisions  sball  not  apply  io  ordinaiv  repairs  of  streets  or  alleys;  Provided 
Jwiher^  That  where  any  street  is  to  be  K^d^  under  the  provisions  of  this  section, 
but  not  to  the  established  erade,  it  shall  be  done  only  after  the  owners  represent- 
ing three-fifths  (^)  of  the  front  feet  of  the  property  abutting  on  the  part  of  such 
street  to  be  so  partially  graded  shall  have  petitioned  the  city  council  for  such  work 
to  be  done;  Provided  Jv/rihety  That  curbing  and  guttering  shall  not  be  ordered  or 
required  to  be  laid  on  any  street,  avenue^  or  alley,  not  ordered  to  be  paved,  except 
on  a  petition  of  three-fifths  (^)  of  the  owners  of  the  property  abutting  along  the 
line  of  that  portion  of  the  street,  avenue,  or  alley  to  be  curbed  and  guttered.  The 
mayor  and  council  of  any  city  governed  by  this  act  shall  have  power  tO  pave, 
:repave,  or  macadamize  any  street  or  alley,  or  part  thereof,  in  any  city,  and  for  that 
purpose  to  create  suitable  paying  districts,  which  shall  be  consecutively  numbered, 
:sucb  work  to  be  done  under  contract  and  under  the  superintendence  of  the  board  of 
public  works  of  the  city.  Such  work  shall  be  ordered  done  only  after  the  owners 
of  lots  or  lands  abutting  upon  the  streets  or  alleys  within  any  paving  district  repre- 
s^Qting  three-fifths  ({^)  of  front  feet  thereon  shall  have  petitioned  the  council  to 
pave,  repave,  or  macadamize  such  streets  or  alleys,  and  in  all  cases  of  paving,  repay- 
ing, or  macadamizing,  there  shall  be  used  such  material  as  such  majority  of  owners 
shall  determine  upon;  Provided,  the  council  shall  be  notified  in  writing  by  said 
owners  of  such  determination  within  thirty  days  next  after  the  passage  and  approval 
of  the  ordinance  ordering  such  paving,  repaying,  or  macadamizing.  In  case  such 
owners  fail  to  designate  the  material  they  desire  used  in  such  paving,  repaving,  or 
macadamizing,  in  the  manner  and  within  the  time  provided  above,  the  mayor  and 
HX>ancil  shall  determine  upon  the  material  to  be  used.  The  cost  of  grading,  paving, 
macadamizing,  or  repaving  the  streets  and  alleys  within  any  paving  district  except 
the  intersection  of  streets  and  space  opposite  alleys  within  such  districts  shall  be  as- 
-sessed  upon  the  lots  and  lands  especially  benefited  thereby  in  such  district,  in 
proportion  to  such  benefits,  to  be  determined  by  the  mayor  and  council  under  the 
provisions  of  this  act.  The  assessment  of  the  special  taxes  for  paving  purposes . 
herein  provided  for  shall  be  made  as  follows:  The  total  cost  of  the  improvement 
«hall  be  levied  at  One  time  upon  the  property,  and  become  delinquent  as  hereinafter 
j»t>yided:  One-tenth  (^)  of  the  total  amount  shall  become  delinquent  in  fifty  (50) 
.<lay8  after  such  levy,  one-tenth  (^)  shall  become  due  in  one  year,  one-tenth  (•^)  in 
two  years,  one-tenth  (-Aj-)  in  three  years,  one-tenth  (^^)  in  four  years,  one-tenth  (-^\) 
in  five  years,  one-tenth  (■^)  in  six  years,  one-tenth  (-j^)  in  seven  years,  one-tenth 
<{-l^)  in  eight  years,  one-tenth  {^)  in  nine  years.  Each  of  the  said  installments, 
except  the  first,  shall  become  delinquent  fifty  (50)  days  after  becoming  due,  and  shall 
-draw  interest  at  the  rate  of  six  (6)  per  cent  per  annum  from  the  time  of  the  levy 
aforesaid,  payable  linnually  until  the  same  shall  become  delinquent,  and  after  the 
same  shall  become  delinquent  a  penalty  of  one  (1)  per  cent  the  first  month,  two  f2) 
per  cent  the  second  month  and  thereafter  until  paid,  shall  be  paid  thereon  as  in  tne 
case  of  other  special  taxes.  The  council  shall  have  power  to  require  owners  of  real 
estate,  adjacent  to  any  street  about  to  be  paved,  to  lay  service  pipes  to  connect  such 
real  estate  with  the  city  water  mains,  and  in  case  any  such  owner  shall  neglect  or  re- 
fuse to  lay  the  same  before  such  paving  is  laid,  the  council  may  cause  such  service  pipe 
to  be  laid,  and  assess  the  cost  thereof,  in  the  same  manner  as  assessments  for  side- 
walks. Such  taxes  shall  be  collected  and  enforced  as  in  other  cases  of  special 
taxes.  In  all  cases  of  special  ta^^es,  the  city  treasurer  shall  have  authority,  after  the 
fiame  or  any  part  thereof  shall  have  become  delinquent,  to  seize  personal  property 
-of  any  person  who  owns  the  real  estate  upon  which  such  taxes  have  been  levied,  and 
4x>  sell  such  personal  property  for  the  satisfaction  of  such  taxes  upon  the  same  ad** 
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vertisement  and  in  the  same  manner  that  constables  are  now  authorized  bj  law^ 
to  seize  and  sell  personal  property  upon  execution ;  but  failure  to  seize  and  sell 
personal  property  shall  in  no  wise  affect  the  lien  of  the  tax  or  any  proceedings  author- 
ized by  law  to  enforce  the  tax.  In  case  of  omissions^  errors,  or  mistakes,  in  mak- 
ing such  assessments  or  levy,  in  respect  to  the  total  cost  of  the  improvement,  or  de- 
ficiencies, or  otherwise,  it  shall  be  competent  for  the  council  to  make  a  supplemental 
assessment  and  levy  to  supply  such  deficiencies,  omissions,  errors,  or  mistakes.  The- 
cost  of  grading,  paving,  macadamizing,  or  repaving  the  intersections  of  streets. an<i 
spaces  opposite  alleys,  or  in  any  paving  district,  shall  be  paid  by  the  city  as  herein- 
after provided,  but  nothing  herein  contained  shall  be  hereby  construed  to  exempt 
any  street  or  any  other  railway  company  from  paving  or  repaving  its  whole  ri^t  oS 
way,  including  all  space  between  and  one  fix>t  beyond  their  outer  rails  at  its  owob 
cost,  whenever  any  street  shall  be  ordered  graded,  paved,  or  repaved  by  the  mayor 
and  council  of  the  eity,  as  provided  by  law ;  Provided,  That  in  lieu  of  the  above^ 
and  until  January  1,  1893,  such  street  railways  shall  only  be  required  to  pave  be- 
tween the  rails  of  each  track.  For  the  purpose  of  paying  the  cost  of  grading,  pav- 
ing, maqadamiztng,  or  repaving  the  streets  and  alleys  in  any  paving  district  exclu- 
sive of  the  intersections  of  streets  and  spaces  opposite  alleys  therein,  the  mayor  and^ 
council  shall  faa^e  power  and  may  by  ordinance  cause  to  be  issued  bonds  of  the  city^ 
to  be  called  ^^Disbict  Paving  Bonds  of  District  No.  — /^  payable  in  not  exceed- 
ing ten  years  from  date,  and  to  bear  interest  payable  annually  not  exceeding  the  rate 
of  six  (6)  per  cent  per  annum,  with  interest  coupons  attached,  and  in  such  cases  shall 
also  provide  that  such  special  taxes  and  assessments  shall  constitute  a  sinking  fiind 
for  the  payment  of  said  bonds  and  interest;  Provided,  That  the  entire  cost  of  grad- 
ing, paving,  repaving,  or  macadamizing  any  such  streets  or  alleys  properly  charge- 
able to  any  lots  or  lands  within  any  such  paving  district,  according  to  the  front  teest 
thereof,  may  be  paid  by  the  owner  of  such  lots  or  lands  within  fifty  days  from  the- 
levy  of  such  special  taxes,  and  thereupon  such  lots  or  lands  shall  be  exempt  (rouk 
.  any  lien  or  charge  therefor,  and  if  said  assessment,  or  any  part  thereof,  shall  fiiil  or 
for  any  reasdn  be  invalid,  the  mayor  and  council  may  make  other  and  further  asso^ 
ments  upon  said  lots  or  lands  as  may  be  required  to  collect  from  the  same  the  cost 
of  any  grading,  paving,  or  macadamizing  properly  chargeable  thereto  as  herein  pro- 
vided. Whenever  the  mayor  and  council  deem  it  expedient  they  shall  have  power 
for  the  purpose  of  paying  the  cost  of  grading,  paving,  repaving,  or  macadamizing 
the  intersection  of  streets,  and  spaces  opposite  alleys  in  the  city,  to  issue  bonds  or 
the  city  to  run  not  more  than  twenty  years,  and  to  bear  interest  payable  semi-annu- 
ally at  a  rate  not  exceeding  six  (6)  per  cent  per  annum,  with  coupons  attached,  to  be 
called  ^^  Faying  Bonds,''  and  the  proceeds  of  which  shall  be  used  for  no  other 
purpose  than  paying  for  the  cost  of  grading,  paving,  repaving,  or  macadamizing  the 
intersections  of  streets  and  alleys  in  the  city ;  Provided,  That  the  aggregate  amount 
of  such  bonds  issued  in  one  year  shall  not  exceed  the  sum  of  fifty  thousand  dollars- 
($60,000);  And  provided  further,  That  no  such  bonds  shall  be  idsued  until  the  ques- 
tion of  issuing  the  same  has  been  submitted  to  the  electors  of  the  city,  at  a  general 
or  special  election  therein,  and  authorized  by  a  vote  of  a  majority  of  the  electors 
voting  at  such  election ;  Provided  further,  That  in  all  cases  in  which  any  city  shall 
have  prior  to  the  passage  of  this  act  issued  and  disposed  of  bonds  for  the  purpose 
hereinbefore  provided  to  provide  a  fund  for  payment  of  paving  or  curbing  m  com- 
pliance with  the  terms  of  contract  therefor,  and  by  reason  of  delay  of  the  contractor 
in  completing  such  contract,  any  of  said  bonds  shall  have  matured,  or  shall  mature^ 
before  the  city  shall  have  been  able  to  levy  a  tax  for  payment  thereof,  and  the  city 
may  have  paid,  or  shall  pay,  said  bonds  from  the  proceeds  of  said  sale  to  prevenli 
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default  thereof,  or  that  any  be  still  overdue  and  unpaid,  io  such  cases  said  bonds- 
may  be  reissued  to  mature  at  such  times  beyond  the  maturity  of  all  other  bonds  of 
the  same  series  as  the  assessments  made  for  such  improvement  will  meet  the  reii^ued 
bonds  when  mature;  And  provided  furiha',  That  hereafter  no  bonds  shall  be  issued 
or  sold  except  as,  and  when,  the  obligations  of  the  city  require  the  payment  of  the 
money  by  the  city.  If  in  any  city,  governed  by  this  act,  there  shall  be  any  real 
estate  not  subject  to  assessment  or  special  taxes  for  paving  purposes,  the  mayor  and 
council  shall  have  power  to  grade  and  pave  in  front  of  the  same,  and  to  pay  the 
cost  thereof  that  would  otherwise  be  chargeable  on  such  real  estate  in  the  same 
manner  as  herein  provided  for  the  grading  und  paving  of  intersections  of  streets^ 
and  paying  therefor.  The  word  *'  lot,"  as  in  this  act  used,  shall  be  taken  to  mean 
a  ''lot "  as  described  and  designated  upon  the  recorded  plat  of  such  city,  and  in  case 
there  is  no  recorded  plat  of  any  such  city,  it  shall  mean  a  lot  as  described  and  des- 
ignated upon  any  generally  recognized  map  of  such  city.  The  word  ''land"  shall 
mean  any  subdivided  real  estate;  Provided^  That  if  the  lots  and  real  estate  abutting 
upon  that  part  of  the  streets  ordered  graded,  paved,  repaved,  or  macadamized,  as 
shown  upon  any  such  recorded  plat  or  map  are  not  of  a  uniform  depth,  or  if  for  any 
other  reason  it  shall  appear  just  and  proper  to  the  mayor  and  council,  the  mayor  and 
eoundl  are  authorized  and  empowered  to  determine  and  establish  the  depth  to  which 
the  real  estate  shall  be  charged  and  assessed,  with  the  cost  of  improvement  whiob 
shall  be  determined  and  established  according  to  the  benefits  accruing  to  the  prop^ 
erty  by  reason  of  the  improvement.  Beal  estate  may  be  so  chained  and  assessed  to 
a  greater  depth  than  the  depth  of  the  lots  as  shown  upon  any  such  map  or  plat* 
The  mayor  and  council  in  determining  whether  the  requisite  majority  of  owners  who 
are  hereinbefore  authorized  to  petition  for  grading,  paving,  repaving,  or  macadam- 
izing, and  determine  the  kind  of  material  to  be  used  therefor,  have  joined  in  such 
petition  and  det^mination,  consider  and  take  into  account  all  the  owners  of  reat 
estate  to  be  charged  and  assessed  with  the  cost  of  improvement  The  provisions 
of  this  section  in  regard  to  the  depth  to  which  the  real  estate  may  be  charged  and 
assessed  shall  apply  to  all  special  taxes  that  may  be  levied,  in  proportion  to  the  foot 
front  in  cities  governed  by  this  act.  Whenever  curbing,  or  curbing  and  guttering,, 
is  done  upon  any  street  or  avenue  in  anv  paving  district  in  which  paving  has  been 
ordered,  and  the  mayor  and  council  shall  deem  it  expedient  so  to  do,  they  shall  have 
the  power  and  authority,  for  the  purpose  of  paying  the  cost  of  such  curbing  and 
guttering,  to  cause  to  be  issued  bonds  of  the  city,  to  be  called  ^'  Curbing  and  Out- 

terinff  Bondfly"  of  paving  district  No. ,  payable  in  not  exceeding  ten  years 

firomdate,  and  to  bear  interest,  payable  annually,  not  exceeding  the  rate  of  six  (6) 
per  cent  per  annum,  with  interest  coupons  attached,  and  in  such  cases  shall  assess  at 
one  time  the  total  cost  of  such  curbing  and  guttering,  or  curbing,  as  the  case  may 
be,  upon  the  property  abutting  or  adjacent  to  the  portion  of  the  street  or  avenue  so 
improved,  aocoiding  to  special  benefits,' such  assessment  to  become  delinquent  the 
same  as. special  taxes  for  paving  purposes,  and  to  draw  the  same  rate  of  interest 
and  to  be  subject  to  the  same  penalties  and  be  paid  in  the  same  manner  as  special 
taxes  for  paving  purposes,  and  the  special  tax  so  assessed  shall  constitute  a  sinking 
fund  fi)r  the  payment  of  said  bonds  and  interest.  All  grading,  paving,  macadam- 
izing, curbing,  or  guttering  of  any  streets,  avenues,  or  alleys  in  the  city  for  which,, 
or  part  thereof,  a  special  tax  shall  be  levied,  shall  be  done  by  contract  with  the  low- 
est responsible  bidder,  to  be  determined  by  the  council ;  Provided^  That  whenever 
the  property  owners  representing  a  majority  of  the  property  in  any  paving  district, 
or  along  that  |K)rtion  of  any  street,  avenue,  or  alley  to  be  improved,  shall  petition 
the  mayor  and  council  to  have  such  grading,  paving,  macadamizing,  curbing,  or 
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^tterlDg  done  by  day's  work,  the  same  shall  be  done  under  the  direction  and  su- 
pervision of  the  board  of  public  works;  Provided^  ako^  That  in  all  matters  of 
-oonfract  with  the  city  for  work  to  be  done,  or  material  furnished,  parties  con- 
tracting shall  give  bond  to  the  city,  with  not  less  than  two  sureties,  in  one-half 
the  amount  of  said  contract,  for  the  faithful  performance  of  the  same.  Sureties  on 
said  bonds  shall  be  resident  freeholders  of  tlie  county  within  which  said  city  is  sit- 
uate, and  shall  justify  under  oatli  that  they  are  worth  double  the  amount  for  which 
they  may  sign  said  bond,  over  and  above  all  debts,  obligations,  and  exemptions; 
Provided^  cUsOf  That  no  contract  or  extensions  of  contracts  for  a  period  of  m<xe  than 
two  years  shall  at  any  time  be  made  or  entered  into,  without  first  having  sub- 
mitted the  same  to  a  vote  of  the  people  at  some  general  or  special  election,  held 
in  accordance  with  existing  laws  governing  the  voting  of  bonds.  Such  provision 
shall  not  apply  to  guarantee  for  paving  or  other  work  done  for,  or  material  fur- 
nished to,  said  city.  No  action  shall  at  any  time  be  taken  contemplating  the  exten- 
sion or  renewal  of  franchises  heretofore  granted. 
Amended  1891,  p.  146.  . 

2551.  Same — Contlfacts  for. — All  grading,  paving,  macadamizing,  or  gut- 
tering of  any  streets,  avenues,  or  alleys  in  the  city,  for  which,  or  any  part  thereof, 
a  special  tax  shall  be  levied,  shall  be  done  by  contract  with  the  lowest  responsible 
bidder,  to  be  determined  by  the  council. 

2552.  Same — Street  intersectionB. — ^The  cost  and  expense  of  grading,  fill- 
ing, paving,  culverting,  curbing,  guttering,  or  otherwise  improving,  constructing,  or 
repairing  streets,  avenues,  alleys,  and  sidewalks  at  their  intersections,  may  be  in- 
cluded in  the  special  tax  levied  for  the  construction  or  improvement  of  any  one  street, 
avenue,  alley,  or  sidewalk,  as  may  be  deemed  be^t  by  the  council. 

2553.  Special  sewer  assessments. — The  council  shall  have  power  to  lay 
off  the  city  into  suitable  districts  for  the  purpose  of  establishing  a  system  of  sewer- 
age and  drainage ;  to  provide  such  system  and  r^ulate  the  construction,  repairs, 
and  use  of  sewers  and  drains,  and  of  all  proper  house  connections  and  branches, 
and  to  provide  penalties  for  any  obstruction  of,  or  injury  to,  any  sewer  or  part 
thereof,  or  for  violation  of  such  regulations. 

2554.  Same — Assessments. — Special  taxes  may  be  levied  by  the  mayor  and 
ixmncil  for  the  purpose  of  paying  the  cost  of  constructing  such  sewers  or  drains 
within  the  city,  such  taxes  to  be  levied  upon  the  real  estate  lying  and  being  within 
the  sewerage  districts  in  which  such  sewer  or  drain  may  be  situated,  to  the  extent 
of  benefits  to  such  property  by  reason  of  such  improvement,  the  benefits  to  such 
property  to  be  determined  by  the  council,  as  in  other  cases  of  special  assessments 

Erovidad ;  and  all  taxes  or  assessments  made  for  sewerage  or  draining  purposes  shall 
e  levied. and  collected  in  the  same  manner  as  other  special  assessments,  except  side**- 
walk  taxes,  and  shall  be  subject  to  the  same  penalty.  And  where  sewers  are  con- 
structed and  any  assessment  to  cover  the  cost  thereof  shall  be  declared  void,  or 
doubts  exist  as  to  the  validity  of  such  assessment,  the  mayor  and  council,  for  the 
purpose  of  paying  the  cost  of  such  improvement,  are  hereby  authorized  and  em- 
powered to  make  a  re-assessment  of  such  cost  on  the  lots  and  real  estate  lying  and 
being  within  the  sewerage  district  in  which  any  such  sewer  may  be  situated,  to  the 
extent  of  the  benefits  to  such  property  by  reason  of  such  improvement,  and  such 
re-assessment  shall  be  made  substantially  in  the  manner  provided  for  making  orig- 
inal assessments  of  like  nature  as  herein  provided,  and  any  sums  which  may  have 
been  paid  toward  such  improvement,  upon  any  lots  or  real  estate  included  in  such 
re-assessment,  shall  be  applied  under  the  direction  of  the  council  to  the  credit  of 
the  persons  and  property  on  account  of  which  the  same  was  paid,  and  in  case  the 
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credit  shall  exceed  the  sam  re-assessed  against  such  persons  and  property  as  herein 
provided  for,  the  council  shall  cause  such  excess,  with  lawful  interest,  to  be  refunded 
to  the  party  who  made  payment  thereof;  and  the  taxes  re-assessed  and  not  paid 
under  a  prior  assessment  shall  be  collected  and  enforced  in  the  same  manner  as 
other  special  taxes,  and  shall  be  subject  to  the  same  penalty  Provided,  That  no 
sewers  shall  be  constructed  unless  the  owners  of  a  majority  of  the  real  estate  in  such 
district  subject  to  assessment  therefor  shall  first  petition  therefor. 

2555.  Special  assessment,  how  made— When  due. — Special  assessments 
or  taxes  made  or  levied  to  pay  for  local  improvements,  except  for  sidewalks,  shall 
be  made  and  assessed  in  the  following  manner:  First — Such  assessment- shall  be 
made  by  the  council  at  any  meeting  by  a  resolution  stating  the  cost  of  the  construc- 
tion or  repairs  of  the  said  improvement  or  work,  and  the  benefit  accruing  to  the 
property  in  the  district  to  be  taxed  and  the  benefit  to  each  separate  piece  of  property 
taxed,  which,  with  the  vote  thereon  by  yeas  and  nays,  shall  be  recorded  in  a  book 
provided  for  that  purpose.  Notice  of  the  time  of  holding  such  meeting  and  the  pur- 
pose for  which  it  is  to  be  held  shall  be  published  in  some  newspaper  published  and 
of  general  circulation  in  said  city  at  least  ten  days  before  the  same  shall  be  held 
After  such  assessment  the  council  shall  sit  as  a  board  of  equalization,  as  provided  in 
section' 50  of  this  act  [2532];  Provided,  That  no  property  shall  be  taxed  for  aa 

'  amount  exceeding  the  special  benefit  accruing  thereto  by  reason  of  such  improvement^ 
and  if  the  aggregate  amount  of  taxes  which  may  be  levied  under  the  terms  of  this  sec- 
tion shall  be  less  than  the  total  cost  of  such  improvement  as  provided  for  in  this  act^ 
then  the  excess  of  such  cost  shall  be  paid  out  of  the  general  fund.  Special  taxes  may 
be  levied  and  collected  as  the  improvements  are  completed  in  front  of  or  along  or  upon 
the  block  or  piece  of  ground,  or  at  the  time  the  improvement  is  entirely  completed 
or  otherwise,  according  as  the  council  shall  determine.  No  special  tax  or  assess- 
ment which  the  mayor  and  council  had  or  shall  have  acquired  jurisdiction  to  make 
shall  be  void  on  account  of  any  irregularity,  defect,  error,  or  informality  in  any 
proceeding  under  this  act. 

2556.  Proceedings  of  Officers— Warrant— When  any  special  tax,  ex- 
cept sidewalk  tax,  is  levied,  it  shall  be  the  duty  of  the  city  clerk  to  issue  a  certifi- 
cate describing  such  lot  or  piece  of  ground  by  number  and  block,  and  stating  the 
amount  of  special  tax  levied  thereon,  and  the  purpose  for  which  such  tax  was  levied, 
and  when  the  same  shall  become  due  and  delinquent,  and  he  shall  forthwith  deliver 
a  duplicate  of  such  certificate  to  the  city  treasurer,  who  shall,  without  delay,  give  at 
least  five  days'  notice  through  a  newspaper  published  in  the  city,  of  the  time  when 
such  tax  will  become  delinquent ;  to  every  such  certificate  the  city  clerk  shall  append 
a  warrant  in  the  usual  form,  requiring  such  city  treasurer  to  collect  such  special  tax 
or  taxes,  by  distress  and  sale  of  goods  and  chattels  of  the  person,  persons,  or  bodies 
corporate  owing  any  such  special  tax  or  taxes,  if  the  same  be  not  paid  before  the 
time  fixed  for  the  same  to  become  delinquent,  and  to  make  his  return  of  such  war- 
rant with  his  doings  thereon  on  or  before  the  fifteenth  day  of  July  next  thereafter. 

2557.  Apportionment  of  assessment. — It  shall  be  sufficient  in  any  case 
to  describe  the  lot  or  piece  of  ground  as  the  same  is  platted  or  recorded,  although 
the  same  belong  to  several  persons,  but  in  case  any  lot  or  piece  of  ground  belong  to 
different  persons,  the  owner  of  any  part  thereof  may  pay  his  portion  of  the  tax  on 
such  lot  or  piece  of  ground,  and  his  proper  share  may  be  determined  by  the  city 
treasurer. 

2558.  Completion  and  aeceptanee  of  work. — When  any  improvement 
mentioned  in  this  act  is  completed  according  to  contract,  it  shall  be  the  duty  of  the 
city  engineer  to  carefully  inspect  the  same,  and  if  the  improvement  is  found  to  be 
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properly  done,  such  engineer  shall  accept  the  same,  and  forthwith  report  his  aocept- 
ance  thereof  to  the  board  of  public  works,  who  shall  report  the  same  to  the  oouncil 
with  reoommeudatioD  that  the  same  be  approved  or  disapproved,  and  the  city  coua- 
•cil  may  confirm  or  reject  such  acceptance.  When  the  ordinance  levying  the  tax 
makes  the  same  due  as  the  improvement  is  completed  in  front  of  or  along  any  block 
or  piece  of  ground,  the  engineer  may  accept  the  same  in  sections  from  time  to  time, 
if  found  to  be  done  according  to  contract,  reporting  his  acceptance  as  in  other  cases. 

2559.  RailwayB— Use  of  streets— liability.— Ail  street  railway  com- 
panies now  existing  or  hereafter  created^  in  any  city  governed  by  this  act^  or  that 
shall  hereafter  be  organized  thereunder,  shall  be  required  to  pave  or  repave  between 
end  to  one  foot  beyond  their  outer  rails,  or  in  case  said  railway  use  more  than  one 
irack  in  any  street,  they  shall  pave  between  and  to  one  foot  beyond  their  outer  rails 
where  such  company  owns,  at  their  own  cost;  Provided,  That  in  lieu  of  the  above 
and  until  January  1,  1891,  such  street  railways  shall  only  be  required  to  pave  be- 
tween the  rails  of  each  track.  Whenever  any  street  shall  be  ordered  paved  or 
repaved  by  the  mayor  and  council  of  such  city,  such  paving  or  repaving  shall  be 
•done  at  the  same  time,  and  shall  be  of  the  same  material  and  character  as  the  pav- 
ing or  repaving  of  the  street  upon  which  said  railway  track  is  located,  unless  other 
material  be  specially  ordered  by  the  boai*d  of  public  works.  Such  street  railway 
companies  shall  be  required  to  keep  that  portion  of  the  street  required  by  them  to  ' 
be  paved  in  repair,  using  for  said  purpose  the  same  material  as  the  streets  upon 
which  the  track  is  laid  at  the  point  of  repair,  or  such  other  material  as  the  board  of 
public  works  may  require  and  order  upon  streets  in  cities  governed  by  this  act.  As 
streets  are  hereafter  paved  or  repaved,  street  railway  companies  shall  be  required  to 
lay,  in  the  best  approved  manner,  the  strap  or  flat  rail.  The  track  of  all  railway 
<x>mpanies,  when  located  upon  the  streets  or  avenues  of  the  city,  shall  be  k^pt  in 
repair  and  safe  in  all  respects  for  the  use  of  the  traveling  public,  and  such  compa- 
nies shall  be  liable  for  all  damages  resulting  by  reason  of  neglect  to  keep  such 
tracks  in  repair,  or  for  obstructing  the  streets  or  avenues  of  such  city.  For  injuries 
to  persons  or  property  arising  wholly  from  the  failure  of  such  company  to  keep 
their  tracks  in  proper  repair  and  from  obstruction,  such  companies  shall  be  liable 
and  the  city  shall  be  exempt  from  liability.  The  words  "  street  railway  company,'* 
as  used  in  this  act,  shall  be  taken  to  mean  and  include  any  persons,  companies,  oor* 
porations,  or  associations  owning  any  street  railway  in  any  such  city. 

2560.  Special  assessments. — In  the  event  of  the  refusal  or  n^lect  of  such 
street  railway  companies  to  pave,  repave,  or  repair  when  so  directed  by  the  mayor 
and  council,  upon  the  grading,  paving,  or  repaving  of  any  street  upon  which  their 
track  is  laid,  the  mayor  and  council  shall  have  power  to  pave,  repave,  or  repair  the 
same,  and  the  cost  and  expense  of  such  paving,  repaving,  or  repairing  may  be  col* 
lected  by  levy  and  sale  of  any  real  or  personal  property  of  said  street  railway  com- 
pany, the  same  as  special  taxes  are  collected.  Special  taxes  for  paying  the  cost  of 
such  paving,  repaving,  macadamizing,  or  repairing  of  any  such  street  railway  may 
be  levied  upon  the  track,  including  the  ties,  iron,  road-bed,  and  right  of  way,  aide 
'track  and  appurtenances,  including  buildings  and  real  estate  belonging  to  such  com- 
'pany  or  person,  and  used  for  the  purpose  of  such  street  railway  business,  all  as  one 
^property,  or  upon  such  part  of  such  tracks,  appurtenances,  and  property  as  may  be 
within  the  district  paved,  rei)aved,  macadamized,  or  repaired,  or  any  part  thereof, 
and  shall  be  a  lien  upon  the  property  upon  which  levied  from  the  time  of  the  levy 
until  satisfied.  No  mortgage,  conveyance,  pledge,  transfer,  or  incumbrance  of  any 
such  property  of  any  such  company  or  person,  of  any  of  its  rolling  stock  or  per- 
sonal property,  created  or  suffered  by  any  such  company,  or  party,  after  the  time 
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^^hen  any  street  or  part  thereof,  upon  which  any  such  street  railway  shall  have 
•been  laid,  shall  have  been  ordered  paved,  repaved,  macadamized,  or  repaired,  shall 
>t>e  made  or  suffered,  except  sulgect  to  the  actual  or  prospective  lien  of  such  special 
taxes,  whether  actually  levied  or  not,  if  such  levy  be  in  contemplation.  The  treas- 
tirer  shall  have  the  power  and  authority  to  sieze  any  personal  property  belonging  to 
^my  such  person  or  company  for  the  satisfaction  of  any  such  special  taxes  when  de- 
linquent, knd  to  sell  the  same  upon  the  same  advertisement  and  in  the  same  manner  as 
'Constables  are  now  authorized  to  sell  personal  property  upon  execution  at  law,  but  fail- 
ure to  do  so  shall  in  no  wise  affect  or  impair  the  lien  of  the  tax  or  any  proceeding 
allowed  by  law  for  the  enforcement  thereof.  The  railroad  track  or  any  other  prop- 
-erty  upon  which  such  special  taxes  shall  be  levied,  or  so  much  thereof  as  may  be 
tiecessary,  may  be  sold  for  the  payment  of  such  special  taxes  in  the  satne  manner 
^and  with  the  same  effect  as  real  estate  upon  which  such  special  taxes  may  be  levied, 
may  be  sold.  It  shall  also  be  competent  for  any  such  city  to  bring  a  civil  action 
^igainst  any  party  owning  or  operating  any  such  street  railway  and  liable  to  pay 
isaid  taxes,  to  recover  the  amount  thereof,  or  any  part  thereof  delinquent  and  un- 
cMiid,  in  any  court  having  jurisdiction  of  the  amount,  and  obtain  judgment  and 
liave  execution  therefor,  and  no  property,  real  or  personal,  shall  be  exempt  from 
«ny  such  execution;  Provided^  That  real  estate  shall  not  be  levied  upon  by  execu- 
4ioD,  except  by  execution  out  of  the  district  court  on  a  judgment  therein,  or  trans- 
cript of  a  judgment  filed  therein,  as  now  provided  by  law.  No  property  seized  by 
4he  treasurer  as  hereinbefore  provided,  or  upon  any  such  execution,  shall  be  taken 
€rom  the  officer  holding  the  same  on  any  order  of  replevin.  No  defense  shall  be 
allowed  in  any  such  civil  action,  except  such  as  goes  to  the  groundwork,  equity,  and 
justice  of  the  tax,  and  the  burden  of  proof  shall  rest  upon  the  party  assailing  the 
tax.  la  case  part  of  such  special  tax  shall  be  shown  to  be  invalid,  unjust,  and  in- 
•eqvitable,  judgment  shall  be  rendered  for  such  amount  as  is  just  and  equitable,  and 
•costs  sbaU  follow  the  judgii^ent.  It  shall  be  competent  for  the  mayor  and  council, 
iipon  the  written  application  of  any  company,  association,  corporation,  or  person 
•owning  any  such  street  railway,  to  provide  that  such  special  tax  shall  become  de- 
linqent  and  payable  in  installments,  as  in  case  of  taxes  levied  upon  abutting  real 
•estate  as  hereinbefore  provided,  but  such  application  shall  be  taken  and  deemed  a 
^waiver  of  any  and  all  objections  to  such  taxes  and  to  the  validity  thereof.  Such 
lapplication  shall  be  made  at  or  before  the  final  levy  of  such  taxes.  The  provisions 
-of  this  act  in  regard  to  the  levy,  collection,  and  enforcement  of  special  taxes  to  pay 
ithe  cost  of  paving,  repaying,  macadamizing,  or  repairing  of  any  such  street  rail- 
tvrays  shall  apply  to  all  such  special  taxes  hereafter  levied. 

2561.  Board  of  public  works. — ^There  shall  be  in  each  city^  a  board  ot 
fMiblic  works  which  shall  consist  of  three  members,  residents  of  said  city,  to  be  ap- 
pointed by  the  mayor,  by  and  with  the  assent  of  the  council,  before  the  first  Men- 
•day  of  June  following  its  organization  under  this  act,  for  the  term  of  one,  two,  and 
three  years  respectively,  the  term  of  office  of  each  to  be  designated  by  the  mayor, 
^and  annually  thereafter  there  shall  be  appointed,  as  hereinbefore  provided,  one  mem« 
•ber,  whose  term  of  office  shall  be  three  years.  The  mayor,  by  and  with  the  assent 
of  the  council,  shall  designate  one  of  the  members  of  such  board  to  be  the  chairman 
thereof.  The  salary  of  the  members  of  such  board  of  public  works  shall  be  fixed 
*by  ordinance,  and  the  salary  of  the  chairman  shall  not  exceed  twelve  hundred  dol- 
lars per  annum,  and  the  salary  of  each  of  the  other  members  shall  not  exceed  two 
hundred  dollars  per  annum.  Each  of  the  members  of  said  board  shall,  before 
entering  upon  the  discharge  of  his  duties,  take  an  oath  to  faithfully  discharge  the 
duties  of  his  office,  and  enter  into  a  bond  with  such  city,  with  two  or  more  good 
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and  sufficieDt  sureties  (to  be  approved  by  mayor  and  council)  the  bond  of  the  chair- 
man to  be  in  the  sum  of  fifteen  thousand  dollars  ($15,000),  and  each  of  the  others 
in  the  sum  of  ten  thousand  dollars  ($10,000),  conditioned  for  the  faithful  perform- 
ance  of  hife  duties  as  member  of  the  board  of  public  works.  The  chairman  of  such 
board  shall  devote  his  entire  time  to  the  performance  of  his  oiScial  duty,  and  na 
member  of  such  board  shall  ever  be  directly  or  indirectly  interested  in  any  contract 
entered  into  by  them  on  behalf  of  such  city,  nor  shall  they  be  interested,  either 
directly  or  indirectly,  in  the  purchase  of  any  material  to  be  used  or  applied  in  and 
about  the  uses  and  purposes  contemplated  by  this  act  It  shall  be  the  doty  of  the 
board  of  public  works,  and  it  shall  have  power,  (o  make  contracts  on  behalf  of  the 
city  for  the  performance  of  all  such  work,  and  the  erection  of  all  such  improve- 
ments as  mliy  be  ordered  by  the  mayor  and  council,  but  only  with  the  approval  oi 
the  mayor  and  council;  to  superintend  the  performance  of  all  such  work  and  ib» 
erection  of  all  such  improvements;  to  approve  the  estimates  of  the  city  engineer^ 
which  may  be  made  from  time  to  time,  of  the  value  of  the  work  as  the  same  may 
progress;  to  accept  any  work  done  or  improvement  made,  when  the  same  shall  be 
fully  completed  according  to  contract,  subject,  however,  to  the  approval  of  the 
mayor  and  council,  and  to  perform  such  other  duties  as  may  be  conferred  upon 
them  by  ordinance.  Any  member  of  such  board  may  at  any  time  be  removed  from 
office  by  a  vote  of  two-thirds  of  the  members  elected  to  the  council,  or  by  the 
mayor  and  a  majority  of  the  council,  and  the  proceedings  in  that  behalf  shall  be 
entered  in  the  journal  of  the  council. 

2562.  The  mayor  and  council  shall  cause  to  be  published  semi-annually  a 
statement  of  the  receipts  of  the  city  and  the  sources  thereof,  and  an  itemized  ac- 
count of  the  expenditures  and  the  financial  condition  of  the  city.  It  shall  be 
the  duty  of  the  city  clerk,  on  or  before  the  first  day  of  December,  annually,  to  pre- 
pare separate  estiinates  of  all  kinds  of  supplies,  personal  property  and  material, 
requirea  for  the  use  of  the  city  during  the  ensuing  year,  and  during  the  first  week 
in  JDecember  he  shall  publish  a  brief  advertisement  in  one  newspaper  published  in 
the  city,  stating  the  probable  amount  and  kind  of  supplies,  personal  property  and 
material  required  by  such  city  during  the  year  following  the  first  day  of  January 
next  ensuing,  and  inviting  bids  therefor,  which  bids  shall  be  filed  with  said  clerk 
on  or  before  the  first  day  of  January.  The  board  of  public  works  shall,  on  or  be- 
before  the  10th  day  of  January  succeeding  such  advertisement,  o|)en  said  bids  and 
recommend  to  the  city  council  which,  if  any,  of  said  bids  should  be  accepted,  tite 
bid  or  bids  recommended  to  be  that  or  those  of  the  best  and  lowest  competent  bid- 
der who  shall  furnish  a  bond  as  hereinafter  provided.  The  city  council  shall  at  its 
first  meeting  after  the  10th  of  Januaiy  aforesaid  award  a  contract  or  contracts  for 
such  supplies,  personal  property  and  material  to  the  best  and  lowest  bidder  or  bidders 
competent  under  the  statute;  Provided,  That  the  council  may  reject  any  and  all  bids. 
The  successful  bidder  shall  enter  into  a  good  and  sufficient  bond  for  the  faithful  per^ 
formance  of  said  contract  with  two  good  and  sufficient  sureties  who  shall  justify  in 
the  same  manner  as  sureties  on  official  bonds,  which  bonds  shall  be  approved  by  the 
city  attorney,  mayor,  and  city  council.  It  shall  be  unlawful  for  any  city  officer  to 
purchase  any  supplies,  personal  property  or  material  from  any  person  other  than  those 
to  whom  a  contract  has  been  awarded  in  case  contracts  have  been  awarded.  Any 
officer  of  the  city  who  shall  violate  the  provision  shall,  upon  conviction,  be  fined  in 
the  sum  of  fifty  dollars  ($50)  and  be  committed  until  such  fine  is  paid. 

Amended  1891,  p.  155. 

256'^.  Witnesses. — The  council  or  any  committee  of  the  members  thereof  shall 
have  power  to  compel  the  attendance  of  witnesses  for  the  investigation  of  oiatters 
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that  may  oome  before  them,  and  the  {)residing  officer  of  the  council  or  chairman  of 
sQch  committee  for  the  time  being  may  administer  the  requisite  oaths,  and  such 
council  or  committee  shall  have  the  same  authority  to  compel  the  giving  of  testi- 
mony as  is  conferred  on  courts  of  justice. 

2664.  County  jail. — Any  city  shall  have  the  right  to  use  the  jail  of  the 
oounty  for  the  confinement  of  such  persons  as  may  be  liable  to  imprisonment  under 
the  ordinances  of  the  city,  but  it  shall  be  liable  to  the  county  for  the  cost  of  keeping 
such  prisoners.  The  city  shall  not  pay  to  exceed  fifteen  cents  for  each  meal  fur- 
nished prisoners,  and  fifteen  cents  for  lodging. 

2665.  The  mayor  and  council  shall  have  power  to  borrOT?  money  and 
pledge  the  credit  and  property  of  the  city  upon  its  negotiable  bonds  or  otherwise,  to 
an  amount  not  exceeding  in  the  aggregate  one  hundred  thousand  dollars  ($100,000), 
additional  to  all  bonds  issued  for  said  purpose  heretofore,  for  the  purpose  of  con- 
structing or  aiding  in  the  construction  oi  a  system  of  sewerage  or  extensions 
thereof,  authority  therefor  having  first  been  obtained  by  a  majority  vote  of  the  peo- 
ple at  an  election  upon  a  proposition  submitted  in  the  manner  provided  by  law 
for  the  submission  of  propositions  to  aid  in  the  construction  of  railroads  and  other 
works  or*  internal  improvement,  and  to  borrow  money  and  to  pledge  the  property 
and  credit  of  the  city  in  the  manner  aforesaid,  and  upon  being  authorized  as  afore- 
said, to  an  amount  not  exceeding  two  hundred  thousand  dollars  ($200,000),  addi- 
tional to  all  other  bonds  heretofore  issued,  for  the  purpose  of  constructing,  main- 
taining, and  operating  a  system  of  water- WOrks  on*  additions  thereto  or  extensions 
thereof,  for  said  city.  Provided,  That  before  submitting  the  question  to  the  electors 
of  said  city,  as  to  issuing  bonds  for  either  sewers  or  waterworks,  or  additions  thereto 
or  extensions  thereof,  the  council  shall  first  determine  and  spread  upon  its  records 
in  what  manner  and  to  what  extent  such  additions  or  extensions  shall  be  made,  and 
where  the  sale  shall  be  located,  and  shall  also  procure  a  detailed  estimate,  by  the  city 
engineer,  of  the  probable  cost  thereof,  and  no  change  in  any  material  manner  shall 
be  made  tlierein  after  the  voting  of  the  bonds  proposed  to  be  issued  to  construct 
the  same,  unless  such  change  shall  be  first  approved  by  a  vote  of  the  electors  of 
said  city.  •  And  provided  further^  that  cities  governed  by  this  act  are  hereby  author- 
ized to  borrow  money  on  their  n^otiable  bonds  to  an  amount  not  exceeding 
twenty-five  thousand  dollars  ($26,000)  for  the  purpose  of  purchasing  aud  improv- 
ing a  park  or  parks  for  such  city;  Andprovided,  The  council  shall  first  determine 
and  spread  upon  its  record  a  description  of  the  land  proposed  to  be  bought  for  a 
park,  and  that  authority  therefor  shall  first  be  obtained  by  a  vote  of  the  electors  of 
said  city,  the  proposition  therefor  having  been  submitted  to  such  electors,  in  the 
manner  hereinoefore  mentioned,  as  to  voting  bonds  for  water-works  and  sewers. 
And  provided  further,  That  if  said  question  is  submitted  at  a  special  election,  it 
shall  require,  to  carry  the  same,  a  majority  of  all  the  votes  cast  at  said  election,  and 
a  number  of  votes  equal  to  a  majority  of  the  vote  cast  in  said  city  at  the  last  gen- 
eral election ;  and  if  submitted  at  a  general  election  it  shall  require,  to  carry  the  same, 
a  majority  of  all  the  votes  at  such  election. 

Amended  1889,  p.  156. 

2666.  Same — Water- works. — When  a  system  of  water-works  shall  have  been 
adopted  and  the  people  shall  have  voted  to  borrow  money  to  aid  in  their  construc- 
tion as  aforesaid,  the  mayor  and  council  may  erect,  construct,  and  maintain  such  sys- 
tem of  water-works,  either  within  or  without  the  corporate  limits  of  the  city,  and 
make  all  needful  rules  and  regulations  concerning  the  use  of  such  water-works,  and 
to  do  all  acts  necessary  for  the  construction,  completion,  and  management  and  con- 

*So  in  original. 
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trol  of  the  same,  not  incousistent  with  this  act^  iqcluding  the  taking  of  private  prop- 
erty for  public  use  for  the  construction  and  operation  of  the  same,  compensation  to 
be  ascertained  and  made  therefor  in  the  manner  provided  by  law  for  acquiring  the 
right  of  way  and  depot  grounds  for  railway  companies  by  the  exercise  oi  the  right 
of  eminent  domain. 

2067.  Same— Contracts. — In  case  such  aid  shall  not  be  voted  by  the  people 
in  the  manner  aforesaid,  or  in  case  the  system  of  water-works  shall  prove  inadequate 
for  the  needs  of  the  city,  both  public  and  private,  then  the  mayor  and  council  may 
contract  with  and  procure  individuals  or  corporations  to  construct  and  maintain  a 
system  of  water-works  in  such  city  for  any  time  not  exceeding  twenty  years  from  the 
date  of  the  contract,  and  with  a  reservation  to  the  city  of  the  right  to  purchase  such 
water  works  at  any  time  after  the  lapse  of  ten  years  from  the  date  of  the  contract, 
upon  payment  to  such  individuals  or  corporation  of  any  amount  to  be  determined 
from  the  contract,  not  exceeding  the  cost  of  construction  of  such  water-works ;  in 
other  respects  such  contracts  may  be  upon  such  terms  as  may  be  agreed  upon  by  a 
two-thirds  vote  of  the  mayor  and  council,  entered  upon  the  minutes;  Provided,  That 
no  such  contract  shall  be  made  unless  authorized  by  a  majority  vote  of  the  l^al 
voters  at  a  special  election  called  for  such  purpose. 

2568.  No  bonds  issued  by  the  city  for  any  purpose  shall  draw  interest  at  a 
greater  rate  than  six  (6)  per  cent  per  annum,  and  no  bonds  shall  be  for  less  than  par 
or  face  value,  and  all  bonds  shall  be  redeemable  at  the  option  of  the  city  at  any 
time  after  ten  years  from  their  date;  and  thatnot  more  than  ten  (10)  per  cent  of  any 
issue  of  bonds  shall  fall  due  in  any  one  year,  and  the  same  per  cent  yearly  therean:er 
until  all  of  the  bonds  of  the  issue  become  due;  Providing,  There  shall  be  no  tax 
levied  to  pay  more  than  the  interest  upon  such  bonds  until  the  year  before  they  be- 
come due,  and  then  only  so  much  as  is  needed  to  meet  the  bonds  maturing  the  year 
after. 

Amended  1891,  p.  162. 

2569.  Water  commissioner. — Before  the  mayor  and  council  shall  enter 
upon  the  construction  of  any  system  of  water-works  a  water  commissioner  shall  be 
appointed,  who  shall  give  bonds  in  not  less  than  the  sum  of  five  thousand  (5,000) 
dollars.  No  member  of  the  council  or  the  mayor  shall  be  eligible  to  the  office  of 
water  commissioner  during  the  time  for  which  he  shall  be  elected. 

2570.  Same — Duties. — Such  water  commissioner,  under  the  direction  and 
supervision  of  the  mayor  and  council,  shall  have  control  of  such  system  of  wat^- 
works,  and  of  the  erection  and  construction  of  the  same,  subject  to  the  general 
management  and  approval  of  the  board  of  public  works,  fixing  the  rates  within 
such  limits  as  may  be  prescribed  by  ordinance,  to  be  paid  by  the  inhabitants  of  the 
dty  for  the  use  of  water,  water  meters  and  hydrants.  It  shall  be  his  duty  to  collect 
all  moneys  receivable  by  the  city  on  account  of  said  system  of  water-works  and  to 
faithfully  account  for  and  pay  the  same  over  to  the  treasurer  at  the  end  of  each  and 
every  month,  taking  his  receipt  therefor  in  duplicate,  and  filing  one  of  the  same 
with  the  city  clerk,  to  make  a  detailed  report  to  the  council  at  least  once  in  three 
(3)  months,  of  the  condition  of  said  water  system,  and  of  all  mains,  pipes,  hy- 

.  drants,  reservoirs,  and  machinery,  and  recommending  such  improvements  and  re- 
pairs and  extensions  thereof  as  be  may  think  proper,  and  showing  the  amount  of 
the  receipts  and  expenditures  thereof  for  the  preceding  three  (3)  months,  and  no 
bill  or  claim  for  any  work  or  material  done  or  furnished  for  said  system  of  water- 
works shall  be  paid  or  allowed  in  whole  or  in  part,  except  as  the  same  shall  have 
been  first  approved  by  said  water  commissioner  and  the  water  committee  of  the 
oouncrl.  Said  water  commissioner  shall  perform  such  other  duties  as  may  be  re- 
quired of  him  by  ordinance. 
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2571.  Tax  for  sewerage  and  water-works. — When  any  bond  shall  have 
been  issued  by  the  city  for  the  purpose  of  constructing  or  aiding  in  the  construction 
-of  a  system  of  waterworks  or  a  system  of  sewerage,  there  shall  thereafter  be  levied 
annually  upon  all  of  the  taxable  property  of  said  city  a  tax  of  not  exceeding  one 
mill  for  every  twenty  thousand  dollars  so  issued,  which  shall  be  known  as  the 
•water-works  tax,  or  sewerage  tax,  as  the  case  may  be,  and  shall  be  payable  only  in 
money.  The  proceeds  of  such  tax,  together  with  all  income  received  by  the  city 
from  the  water- works,  and  from  the  payment  and  collection  of  water  rents  and  rates 
of  assessment,  shall  first  be  applied  to  the  payment  of  the  current  expenses  of  the 
water-works  and  interest  on  borrowed  money  and  bonds  issued  for  their  construc- 
tion, and  the  surplus,  if  any,  shall  be  used  for  the  extension  of  such  system,  or  re- 
tained as  a  sinking  fund  for  the  payment  of  such  loan  or  bonds  at  maturity. 

2572.  The  excise  board  shall  have  the  exclusive  control  of  the  licensing 
and  r^ulation  of  the  sale  of  malt,  spirituous,  vinous  or  intoxicating  liquors  in 
«uch  city,  and  for  tiiat  purpose  shall  hold  a  public  session  at  least  once  each  month,  at 
the  council  chamber  in  said  city,  and  a  record  of  its  proceedings  shall  be  made  and 
kept  as  a  public  record  by  the  city  clerk,  who  shall  be  clerk  of  said  board.  A  ma- 
jority of  such  board  shall  constitute  a  quorum.  The  excise  board  may  license,  re« 
strain,  r^ulate  or  prohibit  the  selling  or  giving  away  of  malt,  spirituous  or  vinous^ 
mixed  or  fermented,  intoxicating  liquors  in  said  city,  the  license  not  to  extend  be- 
yond the  municipal  year  for  which  it  shall  be  granted,  and  to  determine  the  amount 
to  be  paid  for  such  license  not  less  than  the  minimum  sum  required  by  any  general 
law  upon  the  subject;  Provided^  That  special  permits  may  be  granted  to  druggists 
for  the  sale  of  liquors  for  medicinal  and  mechanical  purposes;  And  provided  fartlier^ 
That  all  such  licenses,  except  druggists,  shall  be  required  to  give  bonds  in  all  re- 
spects, and  they  and  their  sureties  shall  be  liable  on  such  bond  in  all  respects,  as  in 
the  case  of  persons  to  whom  licenses  for  the  sale  of  intoxicating  liquors  are  or  may 
be  granted  by  the  county  board,  and  all  the  restrictions,  regulations,  forfeitures,  and 
penalities  provided  by  law  respecting  the  sU^  of  liquors  by  persons  licensed  there- 
for by  the  county  hoard,  shall  apply  and  govern  all  persons  (except  druggists)  li- 
censed by  virtue  of  this  section,  and  any  person  selling  or  giving  away  in  said  city 
any  liquor  of  the  description  mentioned  in  this  section,  without  first  having  com-' 
plied  with  such  regulations,  and  procured  a  license  or  permit  therefor,  or  who  shall 
violate  any  of  the  rules  and  regulations  established  by  such  excise  boSard  and  gov- 
erning the  sale  of  such  liquor,  shall  ou  conviction  thereof  be  fined  in  any  sum  fixed  by 
such  rule,  not  more  than  two  hundred  dollars  ($200)  for  each  offense,  and  be  com- 
mitted to  the  city  jail  until  such  fines  and  costs  are  paid;  Provided,  That  any  per- 
mits issued  to  a  druggist  may  be  revoked  by  the  excise  board  at  pleasure;  Andfur^ 
ihevy  That  any  license  issued  by  the  excise  board  for  any  purpose  mentioned  in  this 
section  shall  and  must  be  revoked  by  the  excise  board  upon  conviction  of  the  licensee 
of  any  violation  of  any  law  or  ordinance  or  regulation  pertaining  to  the  sale  of  any 
such  liquors ;  and  proceedings  of  error  or  appeal  taken  to  review  such  judgment  or  con- 
viction shall  in  nowise  affect  or  prevent  the  revocation  of  such  license.  The  excise 
board  shall  also  make  all  needful  rules  and  r^ulations  not  inconsistent  with  the  law 
of  this  state  for  the  control  of  places  at  which  malt,  spirituous,  vinous  or  intoxicat- 
ing liquors  may  be  sold  in  said  city;  and  such  rules  and  regulations,  when  adopted 
by  said  board,  and  published  in  a  daily  newspaper,  publish^  and  of  general  circu- 
lation in  said  city,  shall  have  like  force  and  effect  as  ordinances  of  said  city  adopted 
by  city  council  thereof,  and  shall  be  proved  in  like  manner.  The  excise  board  when 
in  session  shall  have  the  Same  power  to  iSBUe  subpoenas  and  compel  the  attend- 
ance of  witnesses,  and  to  compel  them  to  testify  concerning  matter  pending  before 
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them,  as  a  justice  of  the  peace  has  on  an  examination  before  him;  and  the  president 
of  the  board  or  presiding  member  for  the  time  being,  shall  have  the  same  power  as- 
such  justice  to  administer  oaths  and  affirmations.  All  subpoenas,  commitments  and 
other  processes,  shall  be  signed  by  the  president  or  presiding  officer  for  the  time 
being  of  the  board,  and  countersigned  by  the  city  clerk.  The  excise  board  shall 
have  power,  and  it  shall  be  the  duty  of  said  board,  to  appoint  a  chief  of  police  and 
such  other  officers  and  policemen,  to  the  extent  that  funds  may  be  provided  by  the 
mayor  and  council  to  pay  their  salaries,  as  may  be  necessary  for  the  protection  and 
efficiency  of  the  police  of  the  city,  and  as  may  be  necessary  to  protect  citizens  and 
property  and  maintain  peace  and  good  order;  Provided,  That  the  number  of  police- 
men shall  be  determined  by  the  excise  and  police  board  shall  not  exceed  more  than 
one  to  every  twenty-five  hundred  of  population.  The  chief  of  police  and  all  other 
police  officers  and  policemen  shall  be  subject  to  removal  by  the  mayor  whenever  the 
said  mayor  shall  consider  and  declare  such  removal  necessary  for  the  proper  man- 
agement or  discipline  or  the  more  effective  working  or  service  of  the  police  depart- 
ment. 

Amended  1891,  p.  158. 

2573.  Payment  of  taxes, — All  taxes  levied  for  the  purpose  of  raising 
money  to  pay  interest  or  to  create  ft  sinking  fund  for  the  payment  of  the  principtS 
or  any  funded  or  bonded  debt  of  the  city  shall  be  payable  in  money  only,  and  ex- 
cept as  otherwise  expressly  provided,  no  moneys  so  obtained  shall  be  used  for  any 
otner  purpose  than  the  payment  of  the  interest  or  debt  for  the  payment  of  which 
they  shall  have  been  raised;  Provided,  That  such  sinking  fund  may,  under  the 
direction  of  the  mayor  and  council,  be  invested  in  any  of  the  under-due  bonds 
issued  by  the  city,  provided  they  can  be  procured  by  the  treasurer  at  such  rate  or 
premiums  as  shall  be  prescribed  by  ordinance;  And  provided  further,  That  any  due- 
or  overdue  coupon  or  bond  shall  be  a  sufficient  warrant  or  order  for  the  payment 
of  the  same  out  of  any  fund  specifically  created  for  that  purpose,  without  any 
further  order  or  allowance  by  the  mayor  or  council. 

2574.  Printers*  fees. — The  mayor  or  council  shall  not  allow  or  pay  for  the 
printing  of  any  notice,  advertisement,  or  publication  in  any  newspaper,  any  greater 

•  sum  or  rate  than  twenty-five  cents  per  square  of  unleaded  nonpareil  tyi)e;  and  sud^ . 
bill  shall  first  be  audited  by  the  city  clerk. 

Does  not  empower  anj  officer  to  make  con  tracts  for  printing ;  bence,  sach  work  may  be  re- 
covered for  by  a  corporation,  thoagh  one  of  its  stockholders  is  a  conncilman.  29, 149  (45  N.  W.,. 
245). 

2575.  Special  engineer. — The  mayor  and  council  may,  whenever  they  deen» 
it  expedient,  employ  a  special  engineer  to  make  or  assist  in  making  any  particular 
estimate  or  survey,  and  any  estimate  or  survey  made  by  such  special  engineer  shall 
have  the  same  validity,  and  serve  in  all  respects  as  though  the  same  had  been  made 
by  the  city  engineer. 

2576.  Police  judg^ — ^Jurisdiction. — The  police  judge  shall  have  exclusive 
jurisdiction  over,  and  it  shall  be  his  duty  to  hear  and  determine  all  offenses  against 
the  ordinances  of  the  city;  he  shall  also  have  jurisdiction,  concurrent  with  justices 
of  the  peace  and  the  county  court,  of  misdemeanors  under  the  laws  of  the  state^ 
arising  within  the  limits  of  the  city,  when  the  fine  which  may  be  imposed  does  not 
exceed  two  hundred  dollars  ($200),  or  imprisonment  for  three  months;  and  he 
shall  also  have  jurisdiction  for  the  examination  of  offenders  against  the  laws  of  the 
state  for  offenses  arising  within  the  city  limits. 

2577.  Same — Powers — ^Duties. — The  police  judge  shall  be  a  conservator  of 
the  peace,  and  his  court  shall  be  open  every  day  except  Sunday,  to  hear  and  deter- 
mine any  and  all  cases  cognizable  before  him.     No  act  shall  be  performed  by  bin^ 
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on  Sunday,  except  to  receive  complaints,  issue  process,  and  take  bail.  He  shall 
have  power  to  enforce  due  obedience  to  all  orders,  rules,  and  judgments  made  by 
him.  He  shall  have  the  same  power  as  the  district  court  in  the  issuance  of  war- 
rants, subpoenas,  or  other  process  that  may  be  necessary,  and  may  fine  or  imprison 
for  contempt  offered  to  him  while  holding  court,  or  to  process  issued  by  him,  m  the 
«ame  manner  and  to  the  same  extent  as  the  district  court. 

2578.  Same — AppeaL — In  all  cases  before  the  police  judge,  arising  under  the 
ordinances  of  the  city,  wherein  the  fine  assessed  exceeds  the  sum  of  ten  dollars  ($10) 
or  the  imprisonment  ten  days,  an  appeal  may  be  taken  by  the  defendant  to  the  dis- 
trict court  in  and  for  the  county  in  which  said  city  is  situated ;  but  no  appeal  shall 
be  allowed  unless  such  defendant  shall,  within  ten  days,  enter  into  recognizance  with 
sufficient  secuities  to  be  approved  by  the  judge,  conaitioned  for  the  payment  of  the 
fine  and  costs  of  appeal,  if  it  should  be  determined  against  the  appellant 

2679.  On  the  trial  of  any  case  in  the  police  court,  it  shall  be  the  duty  of  any 
police  judge  to  sign  any  bill  of  exception  tendered  to  the  court  during  the  progress 
of  such  trial;  Providedj  The  truth  ot  the  matter  be  fairly  stated,  and  thereupon  said 
exception  shall  be  entered  in  the  record  of  such  trial.  Any  final  conviction,  sen- 
tence, or  judgment  of  the  police  court  may  be  examined  into  by  the  district  court  on 
mit  of  error,  which  may  be  allowed  by  such  court  or  the  judge  thereof,  for  suffi- 
cient cause,  and  proceedings  may  be  stayed  as  may  be  deemed  reasonable;  and  the 
revising  coui*t8  shall  in  sucm  proceedings  take  judicial  notice  of  all  ordinances  of  the 
oity. 

2580.  Whenever  complaint  shall  be  made  to  the  police  judge,  on  oath  or 
tiffirmation  of  any  person  competent  to  testify  against  the  accused,  that  an  offense  has 
been  committed,  of  which  the  police  judge  has  the  jurisdiction,  the  police  judge  shall 
forthwith  issue  a  warrant  for  the  arrest  of  the  offender,  which  warrant  shall  be 
served  by  the  city  marshal,  policeman,  sheriff  or  a  constable  of  the  county,  or  some 
person  specially  appointed  by  the  police  judge  for  that  purpose. 

2581.  All  fines  and  penalties  collected  arising  from  a  breach  of  ordinances 
of  the  city  shall  be  paid  to  the  city  treasurer,  and  all  fines  and  penalties  collected, 
arising  from  misdemeanors  under  the  laws  of  the  state,  shall  be  paid  to  the  county 
treasurer,  and  the  police  judge  shall  report  at  the  end  of  each  calendar  month  a  list 
of  all  cases  instituted  in  his  court  under  the  city  ordinances  and  the  disposition 
thereof,  with  a  statement  of  all  the  fines,  penalties,  and  costs  by  him  received,  and 
shall  at  the  end  of  each  month  pay  to  the  city  treasurer  all  fines  by  him  received  in 
•cases  arising  under  city  ordinances,  and  in  the  event  that  the  police  judge  shall  fail 
to  make  report  as  herein  provided,  such  failure  and  refusal  for  a  period  of  ten  days 
after  demand  made  by  the  city  council  shall  be  cause  for  impeachment.  The  excess 
of  fees  and  cos^  after  paying  the  salary  of  police  judge,  shall  be  paid  into  the  police 
fund. 

2582.  When  any  person  shall  be  brought  before  the  police  judge  upon  such 
warrant,  it  shall  be  his  duty  to  hear  and  determine  the  complaint  alleged  against 
the  defendant. 

2583.  Upon  good  cause  the  police  judge  may  postpone  the  trial  of  a  case  to  a 
day  certain,  in  which  case  he  shall  require  the  defendant  to  enter  into  a  recogni* 
xance,  with  sufficient  security,  conditioned  that  he  will  appear  before  said  judge  at 
the  time  and  place  appointed,  then  and  there  to  answer  the  complaint  alleged  against 
him. 

2584.  In  case  of  the  breach  of  any  recognizance  entered  into  as  aforesaid 
the  same  shall  be  certified  to  the  district  court  of  the  proper  county  to  be  proceeded 
upon  according  to  law;  if  in  the  progress  of  any  trial  before  the  said  judge  it  shall 
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appear  that  the  accused  ought  to  be  put  upon  his  trial  for  an  offense  not  COgniz* 
able  before  said  judge,  be  shall  immediately  stop  all  further  proceedings  before  him 
and  proceed  as  iu  other  cases  exclusively  cognizable  before  the  district  court 

2585.  It  shall  be  the  duty  of  said  judge  to  Bunimon  all  persons  whose  testi- 
mony may  be  deemed  material  as  witnesses  at  the  trial,  and  to  enforce  their  at- 
tendance by  atachment  if  necessary,  and  all  witnesses  shall  receive  the  sum  of  fifty 
cents  for  each  day's  attendance. 

2586.  Gases  in  the  polioe  court  for  violation  of  city  ordinances  shall  be  tried 
and  determine<l  by  the  police  judge  without  the  intervention  of  a  jury;  cases  of 
misdemeanor  under  the  statutes  of  the  state  shall  be  tried  by  the  police  judge  alone,, 
unless  the  defendant  demands  a  jury ;  if  a  jury  be  demanded,  the  case  shall  be  tried 
by  a  jury,  of  six  competent  men,  unless  a  smaller  number  be  agreed  to  by  the  de- 
fendant, to  be  selected  in  the  manner  provided  by  law  for  selecting  jurors  in  jus- 
tice courts,  and  the  trial  of  such  cases  before  said  police  judge  shall  be  conducted  in 
all  respects  not  herein  otherwise  provided,  in  like  manner  as  criminal  cases  before- 
justices  of  the  peace.  Jurors  in  the  police  court  shall  receive  the  same  fees  as  jur- 
ors in  justice  courts,  to  be  taxed  as  other  costs  are  taxed  in  the  case.  And  if,  in 
any  case  of  misdemeanor  under  the  laws  of  the  state,  it  shall  appear  to  the  police 
ludge,  by  affidavit  of  the  defendant,  that  he  cannot  have  a  fair  and  impartial  trial 

)efore  such  police  judge,  the  hearing  of  such  a  case  may  be  transferred  to  some 
justice  of  the  peace  in  such  city.  The  police  judge  shall  transmit  or  deliver  the 
papers  in  such  case,  with  a  certified  transcript  of  the  proceedings  before  him,  to- 
such  justice,  who  shall  proceed  therein  and  have  the  same  jurisdiction,  powers,  and 
duties  in  all  respects  whatever  as  if  such  suit  had  been  originally  instituted  before 
him ;  but  before  such  change  shall  be  allowed,  all  costs  that  have  accrued  in  the- 
police  court  and  a  fee  of  one  dollar  for  transcript  shall  be  paid  by  the  defendant 
This  is  not  in  violation  of  constitution..    26,  466  (42  N.  W.,  419). 

2587.  Judgment, — If  the  defendant  be  found  guilty,  the  polioe  judge  shalt 
declare  and  assess  the  punishment,  and  render  judgment  accordingly.  It  shall  be  . 
part  of  the  judgment  that  defendant  stand  committ^  until  the  judgment  be  com- 
plied with.  Costs  shall  be  taxed  as  in  similar  cases  before  justice  of  the  peace;: 
Provided^  That  a  jail  fee  of  fifty  (50)  cents  and  a  fee  of  one  (1)  dollar  for  use  of 
patrol  wagon  may  be  included  in  cases  where  a  defendant  was  imprisoned  before 
trial  for  one  day  or  more,  or  where  patrol  wagon  was  used  in  making  arrest;  Pro^ 
vided,  That  in  any  prosecution  for  the  violation  of  any  ordinance,  the  defendant 
shall  have  the  right  to  produce  before  said  police  judge  one  or  more  sureties,  to  the 
satisfaction  of  said  judge,  which  said  sureties  shall,  with  the  defendant,  confess  a 
judgment  for  the  atooimt  of  the  fine  or  penalty  imposed,  with  costs  of  suit;  and 
said  judge  shall  enter  said  confession  of  judgment  upon  his  docket,  and  render 
judgment  accordingly  in  the  name  of  the  state  of  Nebraska  against  them  for  the 
amount  of  such  fine  and  costs,  and  if  lud  judgment  be  not  paid  within  ninety  days- 
from  the  date  of  such  confession  and  enlwing  of  judgment,  said  police  judge  shall 
issue  execution  and  collect  the  amount  of  such  fine,  or  penalty  and  costs,  in  the 
manner  provided  by  law  for  collecting  judgment  by  execution  injustices'  courts. 

2588.  Discharge. — Any  defendant  committed  under  the  provisions  of  thia 
act  for  misdemeanor  arising  under  the  laws  of  the  state  may  be  discliarged  iu  the 
same  manner  as  if  he  had  been  committed  by  the  county  court 

2589.  Proceedings. — Iu  all  cases  not  herein  specially  provided  for,  the  pro^ 
cess  and  proceedings  before  the  judge  shall  be  governed  by  laws  r^ulating  proceed- 
ings in  justices'  courts  in  criminal  cases. 

2590.  Undertaking. — In   all  proceedings,  trials,   and    hearings  before  the 
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ooQDcil  based  upon  a  oomplaint  or  information  of  any  kind,  where  sach  informatioB 
or  complaint  is  not  sustained  before  an  appeal  shall  be  taken,  the  complainant  or  in- 
formant shall  enter  into  an  undertaking  in  such  sum  as  the  mayor  may  fix,  with 
sufficient  sureties  approved  by  tiie  mayor,  conditioned  that  he  will  pay  all  costs  in 
case  the  decision  of  the  council  shall  be  sustained. 

2691.  Ck>ntiiiaance. — Wh^  a  trial  shall  be  continued  by  the  police  judge  it 
shall  not  be  necessary  to  summon  any  witnesses  who  may  be  present  at  the  contin- 
uance, but  the  judge  shall  verbally  notify  such  witnesses  as  either  party  may  require 
to  attend  before  him  to  testify  iu  the  case  on  the  day  of  trial,  which  verbal  notice 
shall. be  as  valid  as  a  summons. 

2692.  Challenges. — In  trials  by  a  jury  before  the  police  judge,  challenges 
shall  be  allowed  in  the  same  manner  as  in  similiar  cases  before  justices  of  the  peace. 

2593.  Punishm^lt. — Any  person  convicted  before  the  judge  of  any  offense 
under  the  ordinances  of  the  city  shall  be  punished  by  such  fine  and  imprisonment 
as  may  be  regulated  by  ordinance. 

2694.  Working  prisoner.-^Whenever  the  defendant  is  sentenced  to  impris- 
onment for  the  violation  of  a  city  ordinance,  he  shall  be  put  to  work  for  the  benefit 
of  the  city,  under  the  direction  of  the  marshal,  for  the  term  of  his  imprisonment^ 
and  when  committed  for  the  non-payment  of  a  fine  or  costs  for  the  violation  of  any 
ordinance,  he  shall  also  be  put  to  work  for  the  benefit  of  the  city,  and  shall  be  cred- 
ited on  such  fine  and  costs  one  dollar  and  fifty  cents  ($1.50)  per  day  for  each  day  he 
shall  work. 

2595.  Vaoaney  in  offioe. — In  case  of  a  vacancy  in  the  office  of  police  judge 
by  death,  resignation,  or  otherwise,  or  in  case  of  the  absence,  disability,  or  personal 
interest  of  said  judge,  such  fact  being  shown  by  affidavit,  the  mayor  shall  on  notice 
thereof  appoint  some  justice  of  the  peace,  holding  and  exercising  the  duties  of  hi^ 
office,  within  the  corporate  limits  of  the  city,  to  act  as  police  judge  during  such 
vacancy,  absence,  or  disability  of  said  police  judge  and  until  such  vacancy  is  filled 
by  appointment  or  election. 

B.  10,000  to  25,000. 

Sees.  2506  to  2711.  ''An  act  to  incorporate  cities  of  the  first  class  having  less  than  25,(XM> 
and  more  than  8,000  inhabitants,  and  regniating  their  duties,  powers,  and  government."  1889,  p. 
250.    In  force  March  14.     Amended  1891,  pp.  1S2  and  164. 

2596.  Cities  of  the  first  class. — That  all  cities  having  less  than  twenty-five 
thousand  (25,000)  and  more  than  ten  thousand  (10,000)  inhabitants  as  ascertained 
and  officially  promulgated  by  the  census  and  enumeration  taken  by  authority  of  the 
laws  of  the  United  States  in  the  year  1890,  shall  be  governed  by  the  provisions  of 
this  act,  and  [shall]  be  known  as  cities  of  the  first  class  having  less  than  twenty-five 
thousand  (25,000)  mhabitants. 

Amended  1891,  p,  163,  by  raising  limit  to  10,000. 

2597.  Whenever  any  city  of  the  second  class  shall  have  attliined  a  population 
of  more  than  ten  thonsand  (10,000)  inhabitants,  as  ascertained  and  o&cially  pro- 
mulgated by  the  census  return  and  enumeration  taken  tinder  the  authority  of  the 
United.  States,  or  under  the  authority  of  the  state  of  Nebraska,  the  mayor  of  such 
city  shall  certify  such  fact  to  the  governor,  who  shall  by  proclamatioil  so  declare, 
and  thereafter  such  city  shall  be  governed  by  the  provisions  of  this  act.  And  upon 
such  proclamation  being  made  by  the  governor  each  and  every  oflBcer  of  such  city 
shall  within  thirty  (30)  days  thereafter  qualify  and  give  the  bonds  provided  for  by 
this  act. 

Amended  1891, 163. 

2598.  How  organized. — The  government  of  such  city  shall  continue  in  au- 
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thoritj  from  the  date  of  such  proclamation  until  the  reorganization  under  this  act. 
The  mayor  and  council  shall  divide  the  city  into  not  less  than  four  wards,  to  take 
effect  at  the  next  annual  municipal  election. 

2599.  Ck>iporat6  limits. — ^The  corporate  limits  of  such  city  shall  remain*  as 
heretofore,  and  the  mayor  and  council  may  by  ordinance  include  therein  all  the  terri- 
tory contiguous  or  adjacent  which  has  been  by  the  act,  authority,  or  acquiescence  of 
the  owners  subdivided  into  parcels  containing  not  more  than  five  acres,  and  the 
mayor  and  council  shall  have  power,  by  ordinance,  to  compel  the  owners  of  lands 
so  brought  within  the  corporate  limits  to  lay  out  streets,  ways,  and  alleys  to  oonfonn 
and  be  continuous  with  the  streets,  ways,  and  alleys  of  sudi  cify  (aiid  they  maj 
vacate  any  public  road  heretofore  established  through  sndi  land),  when  neoenary  to 
secure  regularity  in  the  general  system  of  its  public  ways. 

2600.  Contip^OIUl  property. — Land  shall  be  deemed  contiguous  to  saoh 
city,  notwithstanding  any  stream  or  embankment,  or  any  strip  or  parcel  of  isad  sst 
more  than  two  hundred  (200)  feet  in  width  may  lie  between  such  land  and  the  cor- 
porate limits  of  such  city. 

2601.  Additions. — The  proprietor  or  proprietors  of  any  land  within  the  ccht- 
porate  limits  of  anv  city  of  th^  first  class,  or  contiguous  to  the  same,  may  lay  out 
said  land  into  lots,  blocks,  streets,  avenues,  and  alleys,  and  other  grounds  the  same 

name  of addition  to  the  city  of ,  and  shall  cause  an  accurate  map  or . 

plat  thereof  to  be  made  out,  designating  explicitly' the  land  so  laid  out  and  particu- 
larly describing  the  lots,  blocks,  streets,  avenues,  and  alleys,  and  other  grounds 
belonging  to  such  addition;  the  lots  must  be  designated  by  numbers,  and  streets, 
avenues  and  other  grounds  by  name  or  numbers,  and  such  plat  shall  be  acknowl- 
edged before  some  officer  authorized  to  take  the  acknowledgment  of  deeds,  and  have 
appended  a  survey,  made  by  some  competent  surveyor,  that  he  has  accurately  sur- 
veyed such  addition  and  that  the  lots,  blocks,  streets,  avenues,  alleys,  parks,  com- 
mons, and  other  grounds  are  well  and  accurately  staked  off  and  marked,  and  when 
such  map  or  plat  is  so  made  out,  aeknowledeed  and  certified,  and  after  beine  approved 
by  the  mayor  and  council,  the  same  shall  be  filed  and  recorded  in  the  office  of  the 
register  of  deeds  of  the  county,  and  thereupon  such  plat  shall  be  equivalent  to  a 
d^  in  fee  simple  to  said  city  from  the  proprietor  of  all  streets,  avenues,  alleys, 
public  squares,  parks,  and  commons,  and  of  such  portion  of  the  land  as  is  therein 
set  apart  for  public  and  city  use,  or  is  dedicated  to  charitable,  religious,  or  educa- 
tional purposes,  and  all  additions  thus  laid  out  shall  remain  a  part  of  said  city,  and  all 
additions  now  or  hereafter  laid  out  adjoining  or  contiguous  to  the  said  corporate  limits 
shall  be  included  withui  the  same,  and  be  and  become  thereupon  a  part  of  such  city  for 
all  purposes  whatsoever, and  the  inhabitants  of  such  addition  shall  be  entitled  to  all  die 
rights  and  privileges,  and  subject  to  all  the  laws,  ordinances,  rules,  and  regulations 
of  the  city  to  which  land  is  an  addition ;  Provided^  The  mayor  and  council  shall 
have  power  by  ordinance  to  compel  the  owners  of  any  such  addition  to  lay  oat 
streets,  avenues,  and  alleys  so  as  to  have  the  same  correspond  in  width  and  direction, 
and  be  continuations  of  the  streets,  ways,  and  alleys  in  the  city  or  additions  thereto, 
contiguous  to  or  near  the  proposed  addition,  and  no  addition  shall  have  any  validity, 
right  or  privil^es  as  an  addition  unless  the  terms  and  conditions  of  such  ordioance 
are  complied  with,  and  the  plat  thereof  submitted  to  and  approved  by  the  umyor 
and  council,  and  endorsed  thereon. 

2602.  Corporate  name. — The  corporate  name  of  each  city  organized  under 
or  governed  by  this  act  shall  be  the  city  of ,  and  all  process  whatever  affect- 
ing any  such  city  shall  be  served  upon  the  mayor,  or  acting  mayor,  or  in  the  absence 
of  both  of  said  officers  from  the  city,  then  upon  the  city  derk. 
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2603.  Bights  reserved. — No  right  of  property  accrued  to  any  city,  corpora- 
iioD,  or  person,  under  any  law  heretofore  in  force,  shall  be  affected  by  this  act,  and 
all  city  ordinances  now  in  force  and  not  i^epugnaut  to  the  provisions  of  this  act 
shall  remain  and  continue  in  force  until  altered  or  repealed  by  the  mayor  and  conn- 
-cil.  When  any  such  city  or  town  shall  be  incorporated  under  the  provisions  of 
this  act,  all  its  said  trusts,  rights,  and  privileges  shall  be  transmitted  to  and  vested 
in  such  latter  corporation,  and  all  actions  heretofore  commenced  by  or  against  any 
■city  or  town  which  shall  become  a  city  governed  under  the  provisions  of  this  act 
shall  be  in  no  manner  affected  by  this  act,  but  all  such  actions  shall  be  continued  to 
final  judgment  and  satisfaction  as  if  this  act  had  not  been  passed. 

2604.  Powers. — Each  dty  governed  by  the  provisions  of  this  act  shall  be  a 
4>ody  corporate  and  politic*,  and  shall  have  power :  First — To  sue  and  be  sued.  /Seo- 
-and — To  purchase  and  hold  real  and  personal  property  for  the  use  of  the  city,  and 
real  estate  sold  for  taxes.  Third — To  sell  and  convey  any  real  or  personal  estate 
^rnmei  by  the  dty,  and  make  such  order  respecting  the  same  as  may  be  deemed  con- 
4acr9e  to  the  interest  of  the  city.  Fourth — To  make  all  contracts  and  do  all  other 
ticts  in  relation  to  the  property  and  concerns  of  the  city  necessary  to  the  exercise  of  its 
•corporate  powers.  Fifth — To  exercise  such  other  and  further  powers  as  may  be  con- 
ferred bylaw.  The  powers  hereby  gran  ted  shall  be  exercised  by  the  mayor  and  coun- 
<al  of  such  city  as  hereinafter  set  forth ;  but  they  shall  not  have  power  to  sell  any  real 
•estate  of  the  city  unless  authorized  so  to  do  by  a  vote  of  the  majority  of  the  electors 
of  such  city  at  a  special  election  therefor ;  Provided^  That  upon  the  affirmative  vote 
of  three-fourths  of  all  the  members  of  the  city  council  to  be  entered  of  record,  such 
city  may  by  ordinance  direct  the  sale  and  conveyance  of  any  such  real  estate  which 
the  city  may  have  acquired  at  a  sale  for  delinquent  taxes,  as  herein  provided,  upon 
«uch  terms  as  the  council  may  deem  best,  without  first  submitting  the  question  of 
:such  sale  to  a  vote  of  the  people. 

2606.  Wards.— Each  city  governed  by  this  act  shall  be  divided  into  not  less 
than  four  wanls,  as  compact  in  form  and  equal  in  population  as  may  be,  the  bound*- 
aries  of  which  shall  be  defined  by  ordinance.  Each  ward  shall  constitute  an  elec- 
tion district;  Providedj  That  when  any  ward  shall  contain  over  five  hundred  (600) 
legal  voters,  the  mayor  and  council  may  divide  such  ward  into  two  or  more  election 
•districts. 

2C06.  Precinct  lines. — Precinct  lines  in  that  part  of  any  county,  not  under 
township  organization,  embraced  within  the  corporate  limits  of  any  city  governed 
by  this  act,  shall  correspond  with  the  ward  lines  in  such  city,  and  such  precinct  shall 
oorrespond  in  number  with  the  ward  of  the  city,  and  be  co-extensive  with  the  same; 
Fromdedj  That  when  a  ward  is  divided  into  election  districts,  the  precinct  corres- 
pondihg  with  such  ward  shall  be  divided  so  as  to  correspond  with  the  election 
•districts;  And  provided  jurther^  That  no  justices  of  the  peace  or  constable  shall  be 
•elected  in  such  precinct,  and  every  such  city  shall  constitute  a  district  for  the  eleo- 
tioD  of  justices  of  the  peace  and  constables,  and  in  every  such  district  there  shall  be 
-elected  two  justices  of  the  peace  and  two  constables  at  the  time  provided  by  law  for 
the  election  of  such  officers  in  other  districts. 

2607.  Elections— When  held. — The  general  city  election  in  all  cities  gov- 
erned by  this  act  shall  be  held  on  the  first  Tuesday  in  April  annually.  The  polls 
shall  be  opened  at  such  place  in  each  election  district  as  may  be  designated  by  the 
mayor,  or  be  fixed  by  ordinance,  and  shall  be  kept  open  between  the  hours  of  9 
o'clock  A.  M.  and  7  o'clock  p.  M.,  and  no  longer. 

2608.  Election  of  officers. — At  the  first  annual  election  after  such  procla- 
mation by  the  governor,  a  mayor,  treasurer,  clerk,  and  police  judge  shall  be  elected 
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by  a  plurality  of  votes  for  the  term  of  two  years,  and  biennially  thereafter.     The* 
council  of  each  city  governed  by  this  act  shall  consist  of  one  member  for  each 
ward  and  an  equal  number  from  the  city  at  large,  who  shall  be  qualified  electors  of 
said  city  and  a  resident  freeholder  to  the  amount  of  five  hundred  dollars  ($500).. 
Each  conncilman,  before  entering  upon  the  duties  of  his  office,  shall  be  requir^ 
to  give  a  bond  to  the  city,  with  two  or  more  good  and  sufficient  sureties,  who  shall 
each  justify  that  he.  is  worth  at  least  two  thousand  dollars  over  and  above  all  debts- 
and  exemptions;  such  bond  shall  be  in  the  sum  of  two  thousand  dollars  and  shall 
be  conditioned  for  the  fiuthful  discharge  of  duties  of  the  councilman  giving  the 
same,  and  shall  be  further  conditioned  that  if  said  councilman  shall  vote  for  aov 
expenditure  or«ippropriation  of  money,  or  the  creation  of  any  liability  iu  excess  of^ 
the  amount  allowed  by  law,  that  such  councilman  and  the  sureties  signing  said  bondi 
shall  be  liable  thereon.     Said  bond  shall  be  filed  with  and  approved  by  the  mayor, 
and  any  liability  sought  to  be  incurred,  or  debt  created  in  excess  of  the  amount 
limited  or  authorized  by  law,  shall  be  taken  and  held  by  every  court  of  the  state  as 
the  joint  and  several  liability  and  obligation  of  the  councilmen  voting  for  and  the- 
mayor  approving  the  same,  and  not  the  debt,  liability,  or  obligation  of  the  city,  and 
voting  for,  or  approving  of  such  liability,  obligation  or  debt,  shall  be  conclusive  evi- 
dence of  malfeasance  in  office,  and  for  which  such  councilman  or  mayor  may  be  re- 
moved from  his  office.     At  the  first  annual  election  after  such  proclamation  by  the- 
^vernor  there  shall  be  elected  the  number  of  councilmen  equal  to  the  number  of  wards 
m  said  city,  to  be  designated  councilmen  at  large,  who  shall  serve  for  the  term  of 
two  years.     At  the  next  annual  election  there  shall  be  elected  a  councilman  from 
each  ward  who  shall  serve  for  the  term  of  two  years.    The  councilman  at  large 
and  the  ward  councilman  shall  constitute  the  city  council,  the  councilman  at  lai^ 
and  the  ward  councilman  being  elected  on  alternate  years.     Ward  councilmen  shall 
be  residents  of  the  ward  from  which  they  may  be  elected.     All  councilmen's  term^ 
of  office  shall  commence  the  first  Tuesday  succeeding  the  day  of  election,  upon 
which  day  they  shall  assemble  together  and  organize  the  city  council.     In  cities 
hereafter  organized  under  this  act,  the  councilman  at  large  and  the  ward  councilmen 
shall  hold  their  offices  as  above  provided,  and  shall  be  elected  upon  alternate  years- 

2609.  Appointive  officers. — The  mayor  may  appoint  an  engineer,  attorney, 
street  commissioner,  chief  of  fire  department,  and  water  commissioner,  and  may  ap- 
point three  members  of  the  board  of  public  works,  by  and  with  the  assent  of  the 
council,  and  any  such  officers  may  be  removed  at  any  time  by  a  vote  of  the  majority 
of  all  members  of  the  council.  All  confirmation  of  officers  by  the  council  shall  be 
made  viva  voce,  and  the  concurrence  of  a  like  majority  shall  be  required,  and  the 
vote  by  yeas  and  nays  shall  be  recorded.  The  city  marshall  and  such  number  of 
police  as  the  council  may  authorize  shall  be  appointed,  and  may  be  removed  by  the 
mayor  at  pleasure,  and  in  case  of  emergency  the  mavor  may  appoint  a  necessary 
number  of  special  police,  who  shall  be  removable  at  the  pleasure  of  the  mayor  and 
council. 

2610.  Elector's  qualification. — ^The  qualification  of  electors  in  the  several 
wards  shall  be  the  same  as  is  required  for  electors  under  the  laws  of  the  state.  At 
a  meeting  of  the  council  on  the  first  Monday  after  any  city  election,  the  returns 
shall  be  canvassed,  and  they  shall  cause  the  clerk  to  make  out  and  deliver  oer-^ 
tiflcates  of  election  to  the  persons  found  to  be  elected,  and  a  neglect  of  any  such 
officer  to  qualify  within  ten  days  after  the  delivery  to  him  of  such  certificate  shall 
be  deemed  a  refusal  to  accept  the  office  to  which  he  may  have  been  elected. 

2611.  Council  meetings. — ^Regular  meetings  of  the  council  shall  be  held  at 
such  times  as  may  be  fixed  by  ordinance,  and  special  meetings  whenever  called  bjr 
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the  mayor  or  any  four  councilraen.  Two-thirds  of  all  the  members  elected  to  the 
council  shall  constitute  a  quorum  for  the  transaction  of  any  business,  bat  a  less 
iui!nber  may  adjourn,  from  time  to  time,  and  compel  the  attendance  of  absent 
members. 

2612.  Salaries. — The  salaries  of  all  officers  shall  be  fixed  by  cnrdinaiice  not 
exceeding  the  following  sums  per  year  respectively.  The  mayor,  five  hundred  (500) 
dollars  per  annum;  treasurer,  fees  as  hereinafter  provided  not  to  exceed  five 
hundred  (500)  dollars  per  annum;  each  councilman,  three  hundred  (300)  dollars 
per  annum ;  clerk,  seven  hundred  and  twenty  (720)  dollars  per  annum,  including 
the  making  of  the  tax  list ;  marshal,  sixty-five  dollars,  and  policemen  sixty  dollars 
per  month;  city  engineer,  five  dollars  per  day  for  each  day  actually  employed ; 
street  commissioner,  sixty  dollars  per  month  for  actual  service ;  city  attorney,,  six 
hundred  dollars  per  annum;  water  commissioner  eight  hundred  dollars  per  anrniBlt, 
and  the  chairman  of  the  board  of  public  works^  six  hundred  dollars  per  ammm,. 
and  the  other  two  members  of  said  board  one  hundred  dollars  per  aomim.  The 
foregoing  to  be  construed  as  limitations  and  not  fixed  salaries;  all  other  officers  and 
employees  of  the  city,  except  police  judge,  shall  receive  such  compensation  as  the 
mayor  and  councilmen' shall  fix  at  the  time  of  their  employment. 

2613.  The  police  judge  shall  receive  a  salary  not  to  exceed  the  sum  of  one 
thousand  dollars  ($1,00(7)  per  annum.  He  shall  keep  a  fee  book  and  shall  collect 
the  same  fees  as  a  justice  of  the  peace  for  similar  services,  and  pay  the  same  into  the 
treasury  on  the  first  day  of  each  month. 

2614.  AH  officen  shall  be  qualified  electors  of  the  city,  entitled  to  vote  at  all 
elections  therein. 

2615.  Mayor's  power  and  duties. — The  mayor  shall  preside  at  all  the 
meetings  of  the  city  council,  and  shall  have  a  casting  vote  when  the  council  is 
equally  divided,  except  as  otherwise  herein  provided,  and  none  other,  and  shall  have 
the  superintending  control  of  all  the  officers  and  affisiirs  of  the  city,  and  shall  take 
care  that  the  ordinances  of  the  city  and  of  this  act  are  complied  with,  and  may 

'  administer  oaths,  and  shall  sign  the  commissions  and  appointments  of  all  the  officers 
appointed  in  the  city. 

2616.  Same — ^VetO» — The  mayor  shall  have  the  power  to  sign  or  veto  any 
ordinance  passed  by  the  city  council,  and  to  sign  or  veto  any  order,  by-law,  resolu* 
tion,  award  of,  or  vote  to  enter  into  any  contract,  or  the  allowance  of  any  claim  ; 
Provided,  That  any  ordinance,  order,  by-law,  resolution,  award,  or  vote  to  enter 
into  any  contract,  or  the  allowance  of  any  claim,  vetoed  by  the  mayor,  may  be  passed 
over  his  veto  by  a  vote  of  two-thirds  of  all  the  members  elected  to  the  council,  not- 
withstanding his  veto,  and  should  the  mayor  neglect  or  refuse  to  sign  any  ordinance 
and  return  the  same  with  his  objections  in  writing  at  the  next  r^ular  meeting  of 
the  council,  the  same  shall  become  a  law  without  his  signature;  Provided,  That  the 
mayor  may  veto  any  item  or  items  of-4my  appropriation 'bill,- and  approve 'the 
remainder  thereof,  and  the  item  or  items  so  vetoed  may  be  passed  by  the  council 
over  the  veto  as  in  other  cases. 

2617.  Message. — He  shall,  from  time  to  time,  communicate  to  the  city  coun- 
cil such  information,  and  recommend  such  measures  as  in  his  opinion  may  tend  te 
the  improvement  of  the  finances  of  the  city,  the  police,  health,  comfort,  and  general 
prosperity  of  the  city,  and  may  have  such  jurisdiction  as  may  be  invested  in  him  by 
ordinance,  over  all  places  within  five  miles  of  the  corporate  limits  of  the  city,  for 
the  enforcement  of  health,  or  quarantine  ordinance,  and  regulation  thereof,  and  shall 
have  jurisdiction  in  all  matters  vested  in  him  by  ordinance,  excepting  taxation,, 
within  one-half  mile  of  the  corporate  limits  of  said  city. 
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2618.  Vacancy. — In  case  of  any  vacancy  in  the  office  of  mayor,  or  in  case 
of  his  absence  or  disability,  the  president  of  the  council  shall  exercise  the  powers 
and  duties  of  the  office  of  mayor  until  such  vacancy  shall  be  filled  or  sudi  disability 
removed,  or  in  case  of  temporary  absence,  until  the  mayor  returns,  and  perform 
such  other  duties  as  may  be  required  by  law.  The  mayor  may  require  any  male 
inhabitant  of  the  city  between  the  ages  of  eighteen  and  fifty  to  aid  in  enforcing  the 
laws. 

2619.  May  remit  fines. — ^The  mayor  shall  have  power  after  conviction  to 
remit  fines  and  forfeitures,  to  grant  reprieves  and  pardons,  for  all  offenses  arinng 
under  the  ordinances  of  the  city. 

2620.  Clerks— Duties  of.— The  city  clerk  shall  have  the  custody  of  all  laws 
and  ordinances,  and  shall  keep  a  correct  journal  of  the  proceedings  of  the  council ; 
he  shall  also  keep  a  record  of  all  outstanding  bonds  against  the  city,  showing  the 
number  and  amount  of  each,  for  and  to  whom  the  said  bonds  were  issued,  and  when 
any  bonds  are  purchased,  or  paid,  or  cancelled,  said  record  shall  show  the  fiict,  and 
in  his  annual  report  he  shall<  describe  particularly  the  bonds  issued  and  sold  during 
the  vear,  and  the  terms  of  sale,  with  each  and  every  item  of  expense  thereof;  he 
shall  also  perform  such  other  duties  as  may  be  required  by  the  ordinances  of  the 
city.  He  shall  also  make  at  the  end  of  each  month  a  report  showing  the  amount 
appropriated  to  each  fund,  and  the  whole  amount  of  warrants  drawn  thereon,  which 
shall  Be  spread  at  large  upon  the  records. 

2621.  Treasurer — ^Duties  of. — The  treasurer  shall  be  required  to  give  bonds 
in  not  less  than  fifty  thousand  dollars  ($60,000),  or  he  may  be  required  to  give 
bond  in  double  the  sum  of  money  estimated  by  the  council  to  be  at  any  time  in  bis 
hands,  belonging  to  the  city  and  school  district,  and  shall  be  the  custodian  of  all 
money  belonging  to  the  corporation;  he  shall  keep  a  separate  account  of  each  fund 
or  appropriation,  and  the  debits  and  credits  belonging  thereto;  he  shall  give  every 
person  paying  money  into  the  treasury  a  receipt  therefor,  specifying  date  of  pay- 
ment, and  on  what  account  paid;  he  shall  also  file  copies  of  such  receipts,  except  tax 
receipts,  with  his  monthly  reports;  he  shall  at  the  end  of  each  and  every  month, 
and  as  often  as  may  be  required,  render  an  account  to  the  city  council,  under  oath, 
showing  the  state  of  the  treasury  at  the  date  of  such  account,  the  amount  of  money 
remaining  in  each  fund  and  the  amount  paid  therefrom,  and  the  balance  of  money 
in  the  treasury;  he  shall  also  accompany  such  accounts  with  a  statement  of  all  re- 
<!eipts  and  disbursements,  together  with  all  warrants  redeemed  and  paid  by  him, 
which  said  warrants,  with  any  and  all  vouchers  held  by  him,  shall  be  filed  with  bis 
said  account  in  the  clerk^s  office,  and  if  said  treasurer  neglect  or  fail  for  the  space  of 
ten  days  from  the  end  of  each  and  every  month  to  render  his  said  account,  his  office 
may,  by  resolution  .of  the  mayor  and  council,  be  declared  vacant,  and  the  city  coun-- 
oil  shall  fill  the  vacancy  by  appointment  until  the  next  election  for  city  officers. 
The  treasurer  may  employ  and  appoint  a  delinquent  tax  collector,  who  shall  be  al- 
lowed a  per  centum  upon  his  collections,  to  be  fixed  by  the  council,  not  to  exceed 
the  fees  allowed  by  law  to  county  treasurers  for  like  service,  and  upon  taxes  col- 
lected by  such  delinquent  tax  collector  the  city  treasurer  shall  receive  no  fees. 

2622.  Attorney — Duties  o£ — The  city  attorney  shall  be  the  legal  advisor 
of  the  council  and  city  officers;  he  shall  commence,  prosecute,  and  defend  all  suits 
and  actions  necessary  to  be  commenced,  prosecuted,  or  defended  on  behalf  of  the 
<M)rporation,  or  that  may  be  ordered  by  the  council,  and  when  requested  shall  attend 
meetings  of  the  council,  and  give  them  his  opinion  upon  any  matters  submitted  to 
him,  either  orally  or  in  writing,  as  may  l>e  required;  Provided^  That  he  shall  not 
be  required  to  prosecute  complaints  for  ofTenses  against  the  city  ordinances  in  police 
<x)urt,  except  on  the  order  of  the  mayor  or  council. 
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2623.  Engineer — Duties  of. — The  city  engineer  shall  make  records  of  the 
minutes  of  his  surveys  and  of  all  work  done  for  the  city,  including  sewers,  exten- 
sions of  water  system,  and  accurately  make  such  plats,  sections,  profiles,  and  maps 
as  may  be  necessary  in  the  prosecution  of  any  public  work,  which  shall  be  public 
reoords,  and  belong  to  the  city  .and  be  turned  over  to  his  successor. 

2624.  Same. — The  city  engineer  shall  make  estimates  of  the  cost  of  labor  and 
materials  which  may  be  done,  or  furnished  by  contract  with  the  city,  and  make  all 
sorveys,  estimates,  and  calculations  necessary  to  be  made  for  the  establishment  of 
grades,  building  df  culverts,  sewers,  water- works,  bridges,  curbings,  and  gutters^ 
and  the  improvement  of  streets,  and  erection  and  repair  of  buildings,  and  shall  per- 
form such  other  duties  as  the  council  may  require.  Before  the  city  council  shall 
make  any  contract  for  building  water-works  or  any  part  thereof,  or  any  sewers^ 
bridges,  or  work  on  the  streets,  or  any  other  work  or  improvement  to  cost  over  two 
hundred  dollars  ($200),  an  estimate  of  the  cost  thereof  shall  be  made  by  the  city 
engineer  and  submitted  to  the  council,  and  no  contract  shall  be  entered  into  for  any 
work  or  improvement  for  a  price  exceeding  such  estimate,  and  in  advertising  for 
bids  for  any  such  work  the  council  shall  cause  the  amount  of  such  estimate  to  be 
published  therewith.  Such  advertisement  shall  be  at  least  ten  days  in  some  daily 
newspaper  of  general  circulation  published  in  the  city. 

2625.  Marshal — ^Duties. — ^The  marshal  shall  have  the  immediate  superin- 
tendence of  the  police,  and  the  marshal  and  policemen  shall  have  power,  and  it  shall 
be  their  duty,  to  arrest  all  offenders  against  the  laws  of  the  state,  or  of  the  city,  by 
day  or  by  night,  in  the  same  manner  as  a  sheriff  or  constable,  and  keep  them  in  the 
city  prison  or  other  place,  to  prevent  their  escape  until  a  trial  or  examination  may 
be  had  before  a  proper  officer,  and  shall  have  the  same  powers  as  sheriffs  and  con- 
stables in  relation  to  all  criminal  matters,  and  all  process  issued  by  the  police  judge. 

2626.  Street  commissioner. — The  street  commissioner  shall  be  subject  to  the 
orders  of  the  mayor  and  oouncil,  have  general  charge,  direction,  and  control  of  all 
work  in  the  streets,  sidewalks,  culverts,  and  bridges  of  the  city,  except  matters  Id 
charge  of  the  board  of  public  works,  and  shall  perform  such  other  duties  as  the 

•  council  may  require. 

2627.  Emoluments  of  officers. — The  emoluments  of  no  officer  whose  elec- 
tion or  appointment  is  required  by  this  act  shall  be  increased  or  diminished  during 
the  term  for  which  he  was  elected  or  appointed,  and  no  person  who  shall  have  re- 
signed or  vacated  any  office  shall  be  eligible  to  the  same  during  the  time  for  which 
he  was  elected  or  appointed,  when  during  the  same  time  the  emoluments  have  been 
increased. 

2628.  Accounts  of  officers. — The  mayor  or  council  shall  have  power,  when 
he  or  they  deem  it  necessary,  to  require  any  officer  of  the  city  to  exhibit  his  accounts^ 
or  other  papers,  and  make  reports  to  the  council  in  writing,  touching  any  subject  or 
matter  they  may  require  pertaining  to  his  office. 

2629.  Contract — Resolution. — On  the  passage  or  adoption  of  every  resolu- 
tion or  order  to  enter  into  a  contract,  or  accepting  of  work  done  under  contract,  by 
the  mayor  or  council,  the  yeas  and  nays  shall  be  called  and  recorded,  and  to  pass  or 
adopt  any  by-laws,  ordinance,  or  any  such  resolution,  or  order,  a  concurrence  of  a  ma- 
jority of  the  whole  number  of  the  members  elected  to  the  council  shall  be  required. 

2630.  Streets — Care  of. — The  mayor  and  council  shall  have  the  care,  super- 
vision, and  control  of  all  public  highways,  bridges,  streets,  alleys,  public  squares, 
and  commons  within  the  city,  and  shall  cause  the  same  to  be  kept  open  and  in  re- 
pair and  free  from  nuisances. 

2631.  Markets. — No  charge  or  assessment  of  any  kind  shall  be  made  or 
levied  on  any  wagon  or  other  vehicle,  or  the  horses  thereto  attached,  or  on  the  owner 
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4>ringing  produce  or  provisions  to  any  of  the  markets  in  the  city,  or  standing  in  or 
occupying  a  place  in  any  of  the  market  places  of  the  city,  or  in  the  streets  contigu- 
ous thereto  on  market  days  and  evenings  previous  thereto;  but  the  mayor  and  eoun- 
<Al  shall  have  full  power  to  prevent  forestalling,  to  prohibit  or  r^ulate  huckstering 
an  the  markets,  to  prescribe  the  kind  and  description  of  articles  which  may  be  sold, 
-and  the  stand  or  places  to  be  occupied  by  the  vendors,  and  may  authorize  the  im- 
mediate seizure,  and  arrest  or  removal  from  the  markets,  of  any  person  violating 
its  regulations  as  established  by  ordinance,  together  with  any  article  of  produce  in 
itheir  possession,  and  the  immediate  seizure  and  destruction  of  tainted  or  unsound 
meat  or  other  provisions. 

2632.  Appropriations. — All  ordinances  and  resolutions  or  orders  for  the 
appropriation  or  payment  of  money  shall  require  for  their  passage  or  adoption  the 
■concurrence  of  a  majority  of  all  members  elected  to  the  council.  Ordinances  of  a 
general  or  permanent  nature  shall  be  fully  and  distinctly  read  on  three  different 
days  unless  three-fourths  of  the  council  shsdl  dispense  with  the  rules.  Ordinances 
shall  contain  no  subject  which  shall  not  be  clearly  expressed  in  its  title,  and  no  or- 
-dinance  or  section  thereof  sliall  be  revised  or  amended  unless  the  new  ordinance  con- 
tains the  entire  ordinance  or  section  as  revised  or  amended,  and  the  ordinance  or 
section  so  amended  shall  be  repealed. 

2633.  Claims. — All  claims  against  the  city  must  be  presented  in  writing  with 
^  full  account  of  the  items  verified  oy  the  oath  of  the  claimant,  or  his  agent,  that 
the  same  is  correct,  reasonable,  and  just,  and  no  claim  shall  be  audited  or  allowed 
oinless  presented  and  verified,  as  provided  for  in  this  section;  Provided^  No  costs 
shall  be  recovered  against  such  city  in  any  action  brought  against  it  for  any 
unliquidated  claim,  including  claims  for  personal  injury  sustained  by  reason  of  the 
negligence  of  such  city,  which  has  not  been  presented  to  the  city  council  to  be 
audited;  nor  upon  claims  allowed  in  part,  unless  the  recovery  shall  be  for  a  greater 
43um  than  the  amount  allowed,  with  the  interest  thereon;  Provided Jurthery  That  all 
actions  against  such  city  for  injury  or  damage  to  person  or  property  hereafter  sus- 
tained by  reason  of  the  n^ligence  of  such  city  must  be  brought  within  six  months  ^ 
from  the  date  of  sustaining  the  same.  And  to  maintain  such  action  it  shall  be  nec- 
essary that  the  party  file  in  the  oflSce  of  the  city  clerk,  within  three  months  from  the 
date  of  the  injury  or  damage  complained  of,  a  statement  giving  full  name  and  the 
time,  place,  nature,  and  circumstances  of  the  injury  or  damage  complained  of. 

This  limitation  bold  inoperative,  a^  in  conflict  with  the  ^neral  limitation  law  and  not  included 
in  title  of  act.     23,  877.     See,  also,  29,  379  (45  N.  W.,  694). 

2634.  Taxes — Levy. — The  mayor  and  council  shall  have  power  to  levy  and 
•  collect  taxes  for  general  purposes,  not  exceeding  ten  milk  on  the  dollar  valuation  in 

-any  one  year,  on  all  the  real  estate  and  personal  property  within  the  corporate 
limits  of  the  city,  taxable  according  to  the  laws  of  this  state,  and  such  tax  for  the 
interest  and  sinking  fund  of  the  bonded  debt  as  may  be  requisite  and  authorized  by 
law.  And  the  mayor  and  council  shall  also  have  power  to  levy  and  collect  on  all 
such  property,  for  the  sole  and  exclusive  purpose  of  maintaining  and  paying  the 
police  department  of  said  city,  not  to  exceed  five  (5)  mills  on  the  dollar  valuation  in 
any  one  year;  taxes  levied  for  said  purposes  to  constitute  a  special  fund  therefor, 
and  shall  also  have  power  to  levy  and  collect  on  all  such  property,  for  the  sole  and 
exclusive  purpose  of  maintaining  and  paying  the  fire  department  of  any  such  city, 
not  to  exceed  three  (3)  mills  on  the  dollar  valuation  in  any  one  year;  taxes  levied 
for  said  purpose  to  constitute  a  special  fund  therefor.  The  valuation  of  such  prop- 
erty to  be  taken  from  the  assessment  roll  of  the  proper  county,  and  it  shall  be  the 
duty  of  the  county  clerk  to  permit  the  city  clerk  to  make  out  from  the  assessment 
rolls  of  the  county  an  assessment  roll  for  the  city  of  all  property  liable  to  taxation  as 

Digitized  byCjOOQlC 


T^-. 


Ch,  85.  CITIES  OP  FIRST  CLASS— 10,000  TO  25,000.  591 

4ibove  specified,  which  the  city  clerk  shall  complete  on  or  before  the  third  Mouday 
ID  June  of  each  year,  unless  otherwise  ordered  by  the  council ;  upon  the  completion 
o{  such  copy  of  said  assessment  roll  the  city  clerk  shall  add  to  said  roll  any  and  all 
real  estate  in  said  city  which  is  exempt  from  taxation  for  general  purposes,  and  assess 
the  same  as  near  as  may  be  to  correspond  with  the  assess^  value  of  like  property  on 
.^d  county  roll,  and  enter  the  same  in  a  separate  column  for  the  purpose  of  special 
4i8se8sment  in  said  city,  authorized  by  law,  and  shall  be  subject  to  equalization  by 
tthe  city  council,  the  same  as  other  property,  when  sitting  as  a  board  of  equalization. 

2635.  Equalization. — The  council  shall  have  power  to  act  as  a  board  of 
-equalization  for  the  city  to  equalize  all  assessments  and  to  correct  any  error  in  the 
listing  or  valuation  of  property,  and  to  supply  any  omissions  in  the  same,  and  shall 
liave  the  same  power  as  county  commissioners  have  in  similar  cases,  and  when  such 
roll  is  completed  the  council  shall  hold  a  session  of  not  less  than  five  days  as 
•a  board  of  equalization,  giving  notiC6  of  such  sitting  at  least  six  days  prior  thereto 
through  a  newspaper  published  and  of  general  circulation  in  the  city.  The  mayor 
and  council  shall  make  the  annual  levy  at  the  first  regular  meeting  of  the  city 
oouncil  in  July  of  each  year.  And  in  all  cases  before  any  special  taxes  that 
may  be  levied  in  proportion  to  the  foot  front  shall  be  finally  levied,  it  shall 
be  the  duty  of  the  council  to  sit  as  a  board  of  equalization  for  the  purpose  of 
•eq«ali2ing  any  such  proposed  levy,  special  taxes,  or  assessment,  and  correcting  any 
•error  therein,  giving  notice  of  sitting  in  the  same  manner  as  above  provided  in  this 
«ectioD,  stating  in  such  notice  the  purpose  for  which  it  will  sit,  and  it  shall  continue 
«Qch  session  not  less  than  two  days,  and  at  such  session  it  shall  hear  all  complaints 
that  the  owners  of  property  so  to  be  assessed  and  taxed  may  make,  and  it  shall  be  its 
Hlnty  to  equalize  any  such  assessments,  by  correcting  any  errors  therein,  and  there- 
•apoB  said  assessments  and  special  taxes  shall  be  finally  levid;  Provided,  That  no 
<»mplaiDt  that  another  is  assessed  too  low  shall  be  acted  upon,  and  no  assessment 
shall  be  increased  until  the  person  so  assessed  shall  be  notified  of  such  complaint  or 
of  such  proposed  increased  assessment,  if  a  resident  of  the  city. 

2636.  Tax  list — Ck>rrectioil. — As  soon  as  the  assessment  roll  shall  have  been 
■equalized,  and  the  annual  levy  made  thereon,  the  city  clerk  shall  immediately  make  out 
a  tax  list,  which  shall  be  as  nearly  as  practicable  in  the  form  prescribed  by  law  for 
the  tax  list  to  be  furnished  county  treasurers,  and  he  shall  deliver  such  tax  list  to 
the  city  treasurer  on  or  before  the  first  day  of  October  next,  afler  the  date  of  the 
levy  in  each  year;  errors  in  the  name  of  persons  assessed  may  be  correted  by  the 
treasurer  and  the  tax  collected  from  the  person  intended,  and  in  case  the  treasurer 
ifind  that  any  land  has  been  omitted  in  the  assessment,  he  shall  report  that  fact  to 
the  council,  who  may  assess  the  same  and  direct  the  correction  of  the  tax  list 

2637.  Taxes — Delinquent. — On  the  first  day  of  January  next  succeeding  the 
levy  thereof,  all  unpaid  city  taxes  shall  be  and  become  delinquent,  and  shall  there- 
after draw  interest  at  the  rate  of  one  per  centum  per  month,  which  interest  shall  be 
•coHeoted  the  same  as  the  tax  so  due,  and  it  shall  be  the  duty  of  the  city  treasurer  to 
{Moceed  as  soon  as  practicable,  afler  the  first  day  of  January,  to  make  such  delinquent 
tax  oat  of  the  personal  property  of  such  delinquent  if  any  such  property  can  be  round 
within  the  city ;  no  demand  of  taxes  shall  be  necessary,  but  it  shall  be  the  duty  of  every 
person  owing  any  municipal  tax  or  taxes  in  such  city  to  attend  at  the  treasurer's 
office  and  pay  the  same. 

2638.  Tax  warrant. — To  each  tax  list  so  delivered,  a  warrant  under  the 
hand  of  the  city  clerk  shall  be  annexed,  to  be  substantially  in  the  following  form, 

to-wit:  ^*In  the  name  and  by  the  authority  of  the  state  of  Nebraska:  To , 

city  treasurer  of  thd  city  of ,  in  Nebraska:  You  are  hereby  commanded  to 
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collect  from  each  of  the  person?  and  corporations  named  in  the  annexed  tax  list, 
and  of  the  owners  of  real  estate  described  therein,  the  taxes  set  down  in  sach  list 
opposite  their  respective  names^  and  the  several  parcels  of  lands  described  therein  ; 
and  in  case  any  person  or  corporation  upon  whom  any  such  tax  or  sum  is  imposed, 
or  who  by  law  is  required  to  pay  the  same,  shall  refuse  or  neglect  to  pay  the  full 
amount  thereof  before  the  first  day  of  January  next,  you  are  to  levy  and  collect 
the  same  by  distress  and  sale  of  the  goods  and  chattels  of  the  person  or  corporatioii. 
so  taxed  as  are  required  by  law  to  pay  such  tax.  Given  under  my  hand  and  official 
seal  this day  of ,  A.  D,  18 — , ,  city  clerk  of  the  city  of ." 

2639.  Treasurer — Power  o£ — Such  warrants  shall  fully  authorize  and  em- 
power the  city  treasurer  to  levy  on  any  personal  property  belonging  to  any  sach 
delinquent,  and  collect  therefrom  any  municipal  taxes  then  due  from  such  delin- 
quent, and  such  warrant  shall  be  a  full  and  complete  justification  to  the  treaBurer 
in  any  action  brought  to  recove'r  damages  or  costs  for  any  act  or  proceedings  by  him 
done  or  take  in  conformity  with  the  commands  thereof. 

2640.  Same* — The  powers,  rights,  duties,  and  the  proceedings  of  the  city 
treasurer  in  cities  governed  by  this  act  and  of  such  deputies  as  he  may  appoint 
shall  in  all  respects,  as  far  as  applicable,  and  except  as  herein  otherwise  provided,, 
be  the  same  in  respect  to  the  collection  of  municipal  taxes  and  assessments  as  those 
of  county  treasurers  in  like  cases  with  reference  to  the  collection  of  county  taxes ; 
and  he  shall  be  paid  fees  of  one  and  one-half  per  centum  of  all  taxes  collected  by 
him,  not  to  exceed  five  hundred  (600^  dollars  per  year  as  before  limited. 

2641.  Taxes — Property  liable. — All  municipal  taxes  shall  be  collected  from 
the  personal  property  of  the  person,  persons,  or  body  corporate  owning  the  same, 
whenever  the  same  is  practicable,  and  whenever  personal  property  cannot  be  found 
belonging  to  any  such  person,  persons,  or  bodies  corporate,  then,  and  in  that  case, 
all  such  delinquent  municipal  taxes  as  may  have  been  levied  on  any  real  estate  within 
such  city  shall  be  collected  by  the  county  treasurer  of  the  county  in  which  such  city 
is  situated  by  sale  of  such  real  estate,  the  same  as  in  case  of  delinquent  county  taxes. 

2642.  Same — Ordinances  for  collecting* — ^The  mayor  and  council  shall  have 
full  power  and  authority  to  pass  any  and  all  ordinances  not  inconsistent  with  the 
laws  of  this  state  that  they  may  deem  necessary  to  secure  the  speedy  and  thorough 
collection  of  all  municipal  taxes  and  special  assessments. 

2643.  Same — ^How  paid. — ^All  municipal  taxes  and  all  local  special  assess- 
ments in  such  city  shall  be  paid  in  cash  and  warrants  of  said  city,  drawn  on  theAmd 
for  which  the  same  is  offered ;  Provided,  That  coupons  on  any  bonds  of  such  city 
shall  be  received  for  any  tax  or  assessments. 

2644.  Same — Realty — Sale  o£ — It  shall  be  the  duty  of  the  city  treasurer,  on 
or  before  the  fifteenth  day  of  September  of  each  year,  to  make  out  a  complete  delin- 
quent list  of  all  lots,  lands,  or  parcels  of  real  estate,  the  taxes  and  assessments  od 
which  for  the  previous  year  remain  uncollected  at  that  time,  with  the  amount  of 
such  taxes  or  assessments,  together  with  the  penalty  and  interest  due  from  each  lot 
or  parcel  of  real  estate  set  opposite  the  same;  arranging  the  several  lots,  lands,  or 
parcels  of  real  estate  in  such  list  in  the  order  that  they  may  appear  on  the  tax  list, 
stating  also  in  each  case  the  purpose  for  which  tax  or  assessment  was  levied.  The 
county  treasurer  shall  receive  such  delinquent  list  and  advertise  the  real  estate  therein 
described  for  sale  for  such  delinquent  taxes  or  assessments  at  the  same  time  he  ad- 
vertises the  sale  of  real  estate  for  delinquent  county  taxes,  by  adding  the  amount  of 
such  delinquent  city  taxes  and  assessments  to  the  amount  of  delinquent  state,  county, 
and  other  taxes,  and  he  shall  sell  such  lots,  lands,  or  parcels  of  real  estate  for  the 
purpose  of  paying  all  such  delinquent  taxes  and  assessments,  and  shall  credit  such 
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city  for  the  amount  of  taxes  or  assesements  so  collected,  which  shall  be  subject  to 
the  order  of  the  treasurer  of  such  city  in  the  sale  of  any  real  estate  as  above  provided 
for;  and  in  the  giving  of  certificates  of  sale  and  tax  deeds  therefor  the  county  treas- 
urer shall  proceed  in  the  same  manner  as  is  or  may  be  provided  by  law  for  his  pro- 
ceedings in  the  sale  of  real  estate  for  delinquent  county  taxes,  and  with  like  power 
and  authority;  and.  the  real  estate  so  sold  may  be  redeemed  within  the  time  and  upon 
the  same  terms  and  conditions  in  every  respect  as  is  or  may  be  provided  by  law  for 
the  redemption  of  real  estate  sold  for  delinquent  county  taxes ;  Providedy  That  under 
this  act  the  county  treasurer  shall  be  authorized  to  collect  only  by  sale  of  real  estate ; 
And  provided  further y  It  shall  be  the  duty  of  the  cfty  treasurer  upon  any  taxes  be- 
ing collected  by  him  after  the  delinquent  .tax  list  shall  have  been  delivered  to  the 
connty  treasurer  to  forthwith  notify  the  county  treasurer  of  such  collection  that  the 
same  may  be  cancelled  on  the  delinquent  tax  list;  Provided  further ,  That  the  failure, 
n^leot,  or  refusal  of  the  city  treasurer  to  make  the  tax  assessed  against  any  real  es- 
tate by  distress  and  sale  of  the  personal  property  of  the  owners  thereof,  shall  not  in 
any  wise  affect  or  invalidate  the  sale  of  such  lauds  for  such  tax. 

2645.  Tax  liens. — Special  assessments  upon  real  estate  shall  be  a  lien  from 
the  date  of  levy,  and  municipal  taxes  thereon  from  the  date  fixed  by  the  general 
revenue  law,  which  lien  shall  be  perpetual ;  and  in  case  of  sale  of  any  property  for 
such  ta^  or  special  assessment  the  same  shall  be  governed  by  the  general  revenue 
act,  and  the  rights  and  limitations  shall  be  the  same  as  in  other  tax  sales,  except  as 
provided  in  this  act.  , 

2646.  Same — ^Irregularities. — Irregularities  in  making  assessments  and  re- 
turns thereof,  in  the  equalization  of  assessments,  and  in  the  mode  and  manner  of 
advertising  the  sale  of  any  property,  shall  not  invalidate  or  affect  the  sale  thereof, 
when  advertised  and  sold  for  delinquent  city  taxes  or  special  assessments  as  herein 
provided ;  nor  shall  the  sale  of  any  real  estate  for  any  such  taxes  or  assessments  be 
invalid  on  account  of  such  real  estate  having  been  listed  in  any  other  name  than 
that  of  the  rightful  owner. 

2647.  Same — ^Relevy — ^Irreglllaritiet.*— The  foregoing  provisions  shall 
apply  to  all  taxes  now  due  or  heretofore  delinquent,  or  that  may  hereafter  become 
due  or  delinquent.  Whenever  any  municipal  tax  or  taxes  levied  for  any  former 
years  shall  remain  uaoollected  because  of  any  defect,  error,  or  irregularity  in  either 
the  power  or  manner  of  making  the  levy  thereof,  it  shall  be  lawful  for  the  mayor 
and  council  of  such  city  to  agam  levy  the  tax  upon  the  property  so  delinquent  in 
lieu  of  such  former  tax  or  taxes,  and  at  the  same  rate  and  upon  the  same  assessment 
as  such  former  tax  or  taxes  were  levied,  and  such  tax  or  taxes  shall  be  inserted  in 
the  tax  list  and  shall  be  collected  in  the  same  manner  as  other  general  taxes  are. 
The  city  council  may  at  any  time  correct  any  error  or  defect,  or  supply  any  omission 
in  the  assessm^t  or  listing  of  any  property  subject  to  municipal  tax  made  for  the 
purpose  of  taxation  for  the  then  current  fiscal  vear,  and  may  require  any  and  all 
persona  to  appear  and  answer  under  oath  as  to  their  possession  and  control  of  per- 
sonal prmwrty  subject  to  municipal  taxation.  These  provisions  shall  apply  equally 
to  general  municipal  taxes  and  to  special  assessments,  as  far  as  the  same  may  be 
applicable,  unless  otherwise  provided  in  the  ordinance  levying  the  same.  Special 
taxes  and  assessments  shall,  except  jdeferred  yearly  installments  for  paving  purposes, 
be  deemed  delinqnent  if  not  paid  in  fifty  days  after  the  passage  and  approval  of  the 
ordinance  levying  the  same  in  each  case,  and  a  penalty  of  five  (5)  per  cent  together 
with  interest  at  the  rate  of  one  (1)  per  cent  a  month  shall  be  paid  on  all  delinquent 
«pecial  taxes  or  assessments  from  the  time  the  same  shall  become  delinquent. 

2648.  Same— County  treasurer.-^Tbe  treasurer  of  the  county  shall  pay 
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over  on  demand  to  the  treasurer  of  any  city  all  money  received  by  him  arising  from 
taxes  levied  belonging  to  such  city^  together  with  all  money  collected  as  a  tax  on 
d(^  from  the  residents  of  such  corporation,  for  the  use  of  the  general  fund  therein^ 
and  also  all  the  moneys  arising  from  the  levying  of  road  tax  against  or  upon  prop^ 
erty  in  said  city,  which  shall  be  expended  upon  the  streets  and  grades  in  said  city. 

2649.  Treaaurer's  books. — The  city  treasurer  shall  receive  all  moneys 
belonging  to  the  city,  and  the  clerk  and  treasurer  shall  keep  th^r  hooka  and  ac- 
counts in  such  a  manner  as  the  mayor  and  council  shall  prescribe.  The  treasurer 
shall  keep  a  daily  cash  book,  which  shall  be  footed  and  balanced  daily.  And  such 
books  and  accounts  shall  always  be  subject  to  inspection  of  the  mayor,  membersof 
the  council,  and  such  other  persons  as  they  may  designate. 

2650.  Warrants. — Upon  allowance  of  claims  by  the  council  the  order  for 
the  payment  shall  specify  the  particular  fund  or  appropriation  out  of  which  they 
are  payable  *as  specified  in  the  annual  appropriation  bill  to  be  passed  in  the 
manner  hereinafter  provided,  and  no  order  or  warrant  shall  be  drawn  in  excess  of 
eighty-five  per  centum  of  the  current  levy  for  the  purpose  for  which  it  was 
drawn  unless  there  shall  be  sufficient  money  in  the  treasury  at  the  credit  of 
the  proper  fund  for  its  payment,  and  no  claim  shall  be  audited  or  allowed  except  an 
order  or  warrant  for  the  payment  thereof  may  legally  be  drawn.  All  warrants 
drawn  upon  the  treasury  must  be  signed  by  the  mayor  and  countersigned  by  the 
clerk,  stating  the  particular  fund  or  appropriation  to  which  the  same  is  chargeable 
and  the  person,  to  whom  payable, and  for  what  particular  object;  no  money  shall  be 
otherwise  paid  than  upon  such  warrants  so  drawn ;  each  warrant  shall  specify  the 
amdunt  levied  and  appropriated  to  the  fund  upon  which  it  is  drawn  and  the  amount 
already  expended  of  such  fund. 

2651.  Public  moneys— Bemoval  of  the  treasurer.— The  treasurer  shall 
keep  all  moneys  in  his  hands  belonging  to  tlie  city  separate  and  distinct  from  his 
own  moneys,  and  he  is  hereby  expressly  prohibited  from  using,  either  directly  or 
indirectly,  the  corporation  money  or  warrants  in  his  custody  and  keeping  for  his 
own  use  and  benefit,  or  that  of  any  other  person  or  persons  whomsoever.  Any  vio* 
lation  of  this  provision  shall  subject  him  to  immediate  removal  from  office  by  the 
city  council,  who  are  hereby  authorized  to  declare  such  office  vacant;  and  the  city 
council  shall  appoint  a  successor,  who  shall  hold  his  office  for  the  remainder  of  the 
term  unexpired  of  such  officer  so  removed. 

2652.  Treasurer — AnTmal  report. — The  treasurer  shall  report  to  the 
mayor  and  c^udcil  annually,  and  oftener  if  required,  at  such  tikne  as  may  be  pre- 
scribed by  ordinance,  a  full  and  detailed  account  of  all  receipts  and  expenditures  dur^ 
ing  the  preceding  fiscal  year,  and  the  state  of  the  treasury.  He  shall  also  keep  a 
roister  of  all  warrants  redeemed  and  paid  during  the  year,  describing  such  war- 
rants, their  date,  amount,  number,  the  fund  from  which  paid,  and  the  person  to 
whom  paid,  specifying  also  the  time  of  payment,  and  all  such  warrants  shall  be 
examined  by  the  finance  committee  at  the  time  of  making  such  annual  report. 

2653.  Same — Diversion. — Each  and  every  fund  created  by  this  act  shall  be 
strictly  devoted  to  tbe  purpose  for  which  it  was  created  and  shall  not  be  diverted 
therefrom,  and  any  member  of  the  city  council  voting  to  so  divert  the  money  in 
any  fund  shall  be  liable  to  suit  for  damages  for  the  amount  of  funds  so  diverted. 

2654.  Same— Special  funds. — All  moneys  received  in  any  special  assess- 
ment shall  be  held  by  the  treasurer  as  special  fund  to  be  applied  to  the  payment  of 
the  improvement  for  which  the  assessment  was  made;  and  such  money  shall  be  used 
for  no  other  purpose  whatever. 

2655.  ^S(^  year. — The  fiscal  year  of  each  city  shall  commence  on  tbe  seo- 
ond  Monday  in  August. 
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2656.  Appropriation  bill — Annual. — The  city  council  shall,  within  the  last 
quarter  of  each  fiscal  year,  pass  an  ordinance,  to  be  termed  the  "Aiimial  Appropria- 
tion Bill,"  in  which  such  corporate  authorities  may  appropriate  such  Bum  or  sums 
of  money  as  may  be  deemed  necessary  to  defray  all  necessary  ex  pen  sea  and  liabilities 
of  such  corporations,  not  exceeding  in  the  aggregate  the  amount  of  tax  authorized 
to  be  levied  during  the  then  ensuing  year;  and  in  such  ardinauce  shall  specify  the 
object  and  purposes  for  which  such  appropriations  are  made,  and  the  amount  appro- 
priated for  each  object  or  purpose.  No  further  appropriation  shall  be  made  at  any 
other  time  within  such  fiscal  year,  unless  the  proposition  to  make  such  appropriation 
has  been  sanctioned  by  a  majority  of  the  l^al  voters  of  such  city,  either  by  a  peti- 
tion signed  by  them  or  at  a  general  or  special  election  duly  called  therefor;  and  all. 
appropriations  shall  end  with  the  fiscal  year  for  which  they  were  made;  Pt^ovided^, 
That  the  fund  arising  from  *'  Road  Taxes ''  and  bridge  tajces,  as  in  this  chapter  pro- 
vided, shall  be  deemed  especially  appropriated,  and  sball  not  be  included  in  the  an- 
nual appropriation  ordinance;  And  provided,  further^  ThEt  no  warrant  shall  be 
drawn,  account  allowed,  or  debt  contracted  with  reference  to  sudh  fund,  unless  there 
shall  be  money  in  the  treasury  for  the  payment  thereof;  And  provided  further,  That 
nothing  herein  shall  be  construed  to  prohibit  the  council  trom  appropriating  other 
money  in  the  annual  appropriation  bill  for  the  use  of  streets,  grades,  an<l  bridges. 

2657.  Same — Estimates. — Before  such  annual  approprtatiou  biil  shall  be 
passed,  the  council  shall  prepare  an  estimate  of  the  probable  money  necessary  for  all 
purposes  to  be  raised  in  said  city  during  the  fiscal  year  tor  which  the  appropriation 
18  to  be  made,  including  interest  and  principal  due  on  the  bonded  debt  and  sinking 
fund,  itemizing  and  classifying  the  different  objects  and  branches  of  expenditures, 
as  near  as  may  be,  with  a  statement  of  the  entire  revenue  of  the  city  for  tlie  previ- 
ous fiscal  year,  and  shall  enter  the  same  at  large  upon  its  minutes,  and  cause  the 
same  to  be  published  four  weeks  in  some  newspaper  published  and  of  general  circu- 
lation in  the  city. 

2658.  Money — ^How  expended. — The  mayor  .and  council  shall  have  no 
power  to  appropriate,  issue,  or  draw  any  order  or  warrant  on  the  treasurer  for 
money  unless  the  same  has  been  appropriated  or  ordered  by  ordinance^  or  the  claim 
for  the  payment  of  which  such  order  or  warrant  is  issued  has  been  allowed  accord- 
ing to  the  provisions  of  this  chapter,  and  appropriations  for  the  class  or  object  out 
of  which  such  claim  is  payable  has  been  made  as  provided  in  section  61,  Neither 
the  city  council  nor  any  department  or  officer  of  the  corporation  shall  add  to  the 
corporation  expenditures  in  any  one  year  anything  over  and  above  the  amofint  pro- 
vided for  in  the  annual  appropriation  bill  for  that  year,  except  as  herein  otherwise 
specially  provided.  And  no  expenditure  for  any  improvement  to  be  paid  for  out  of 
the  general  fund  of  the  corporation  shall  exceed  in  any  one  year  the  amount  pro- 
vided for  such  an  improvement  in  the  annual  appropriation  bill^  Provided,  howevm-^ 
That  nothing  herein  contained  shall  prevent  the  city  council  from  ordering  by  a 
two-thirds  vote  the  repair  or  restoration  of  any  improvement,  the  necessity  of  which 
is  caused  by  any  casualty  or  accident  happening  after  such  annual  appropriation  is 
made,  or  by  a  like  vote  from  making  necessary  appropriations  for  quarantine  or 
hospital  purposes  in  case  of  the  outbreak  of  a  virulent  epidemic  or  contagio.us 
disease.  The  city  council  may,  by  a  like  vote,  order  the  mayor  to  borrow  a  suflS- 
cient  sum  to  provide  for  the  expenses  necessary  to  be  incurred  in  making  any  repair^ 
or  restoration  of  improvements,  the  necessity  of  which  has  arisen,  as  is  last  above  . 
mentioned,  for  a  space  of  time  not  exceeding  the  close  of  the  next  fiscal  year,  which 
sum  and  the  interest  shall  be  added  to  the  amount  authorized  to  be  raised  in  the 
next  general  tax  levy,  and  embraced  therein. 
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2659.  Power  to  contract. — No  contract  shall  be  hereafter  made  by  the  city 
council  or  any  committee  or  member  thereof,  and  no  expense  shall  be  incurred  by 
any  of  the  officers  or  departments  of  the  corporation,  whether  the  object  of  the  ex- 
penditure shall  have  been  ordered  by  the  city  council  or  not,  unless  an  appropria- 
tion shall  have  been  previously  made  concerning  such  expense,  except  as  herein 
otherwise  expressly  provided. 

2660.  Contracts—Officers  not  to  be  interested  in.— No  officer  of  any 
city  shall  be  interested,  directly  or  indirectly,  in  any  contract  to  which  the  corpora- 
tion, or  any  one  for  its  benefit,  is  a  party;  and  such'  interest  in  any  such  contract 
shall  void  the  obligation  thereof  on  the  part  of  such  corporation,  nor  shall  any  offi- 
cer receive  any  pay  or  perquisites  from  the  city  other  than  his  salary,  as  provided  by 
ordinance  and  this  charter,  and  the  city  council  shall  not  pay  or  appropriate  any 
money  or  other  valuable  thine  to  any  person  not  an  officer  for  the  performance  of 
any  act,  service,  or  duty,  the  doing  or  performance  of  which  shall  come  within  the 
proper  scope  of  the  duties  of  any  officer  of  such  corporation,  unless  the  same  is 
specially  appropriated  and  ordered  by  a  vote  of  three-fourths  of  all  the  members 
elected  to  the  council. 

2661.  Ordinances. — Bules  for  passing. — All  ordinances  shall  be  passed 
purauant  to  such  rules  and  regulations  as  the  council  may  provide,  and  all  such  or- 
dinances may  be  proved  by  the  certificate  of  the  clerk  under  the  seal  of  the  city, 
iittd  when  printed  or  published  in  book  or  pamphlet  form,  and  purporting  to  be 
published  by  authority  of  the  city,  shall  be  read  and  received  in  evidence  in  all 
•courts  and  places  without  further  proof.  The  passage,  approval,  and  publication 
or  posting  of  said  ordinances  shall  be  sufficiently  proved  by  a  certificate  under  the 
:fieal  of  the  city,  from  the  clerk  thereof,  showing  that  said  ordinance  was  passed  and 
:approved,  and  when  and  in  what  paper  the  same  was  published,  and  when  and  by 
"whom  and  where  the  same  was  posted  up.  And  when  ordinances  are  published  in 
<book  or  pamphlet  form,  purporting  to  be  published  by  authority  of  the  city  council, 
tthe  same  need  not  be  otherwise  published,  and  such  book  or  pamphlet  shall  be  re- 
<3eived  as  evidence  of  the  passage  and  legal  publication  of  such  ordinances  as  of  the 
<iates  mentitmed  in  such  book. or  pamphlet,  in  all  courts  without  further  proof. 

2662.  Ordinances. — Style. — The  style  of  ordinances  shall  be:  *^Be  it  or- 

<dained  by  the  mayor  and  council  of  the  city  of ''  and  all  ordinances  of  a 

^neral  nature  shall,  within  one  month  after  they  are  passed,  be  published  in  some 
newspaper  published  within  the  city,  or  in  pamphlet  form,  to  be  distributed  or  sold, 
.as  may  be  provided  by  ordinance,  and  every  ordinance  fixing  a  penalty  or  forfeiture 
for  its  violation  sh«U,  before  the  same  takes  effect,  be  published  for  at  least  one  week 
an  the  manner  ibove  prescribed ;  Provided  hovrevery  That  in  case  of  riots,  infeot- 
dous  or  contagious  diseases,  or  other  impending  danger,  or  other  emergency  requir- 
ing its  immediate  operation,  such  ordinances  shall  take  effect  upon  the  piKxslamation 
4>f  the  mayor,  immediately  upon  its  first  publication  as  above  provided. 

26  »3.*  Whenever  the  owners  of  the  lots  or  lands  abutting  upon  any  street 
•*'^  alley,  or  part  thereof  within  said  city,  representing  two-thirds  (J)  of  the  feet 
^fxmt  abutting  upon  such  part  of  street  or  alley  desired  to  be  graded  shall  petition 
the  council  to  grade  such  street  or  alley,  or  part  thereof,  without  cost  to  the  city, 
the  mayor  and  council  shall  order  the  grading  done  and  assess  the  cost  thereof 
Against  the  property  abutting  upon  such  street  or  alley,  or  such  part  thereof  so 
graded.  For  this  purpose  the  mayor  and  council  shall  create  suitable  grading  dis- 
tricts, which  shall  be  consecutively  numbered.  The  cost  of  grading  the  streets  and 
alleys  within  any  such  grading  districts,  except  the  intersections  of  streets  and 

•  The  original  number  of  Uiis  wotion  (68)  is  twice  used  in  the  enrolled  bill  as  indicated  bj  ^  *. 
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space  opposite  alleys  within  sach  districts^  shall  be  assessed  upou  the  lots  and  kmi^ 
especiallj  benefited  thereby  in  such  district  in  proportion  to  such  benefits,  to  be 
determined  by  the  mayor  and  council  under  the  provisions  of  tliis  uc^t.  The  assess- 
ment of  the  special  taxes  for  grading  purposes  herein  provid^il  for  »^hall  be  made 
as  follows:  The  total  cost  of  the  improvement  shall  be  levied  at  one  time  upon  the 
property  and  become  delinquent  as  herein  provided:  One  fifth  (D  of  the  total 
amount  shall  become  delinquent  in  fifty  (50)  days  after  such  levy ;  one- fifth  (|)  m 
one  year;  one-fifth  {^)  in  two  years;  one-fifth  (^)  in  three  yeari;^;  oue-filth  (^)  in 
four  years.  Each  of  said  installments,  except  the  first,  shall  draw  interest  at  the 
rate  of  not  exceeding  seven  (7)  per  cent  per  annum  from  the  time  of  the  levy  ol 
the  aforesaid  until  the  same  shall  become  delinquent,  and  after  the  same  shall  be- 
come delinquent,  interest  at  the  rate  of  one  (1)  per  cent  per  mouth  shall  be  pa»d 
thereon,  as  in  the  case  of  other  special  taxes;  such  taxes  shall  be  eolleotcHi  sunl  4in- 
forced  as  in  other  oases  of  special  taxes.  The  cost  of  grading  tlie  intersection  of 
streets  and  space  opposite  alleys  in  any  such  district  shall  be  paid  by  tlie  city  out 
of  the  general  or  road  fund  of  such  city.  For  the  purpose  of  paying  tlie  co^^t  of 
grading  the  streets  and  alleys  in  any  such  district,  exclusive  of  the  interBeetionB  of 
streets  and  space  opposite  alleys  therein,  the  mayor  and  council  shall  liave  power, 
and  may,  by  ordinance,  cause  to  be  issued  bonds  of  the  city,  to  be  tilled  "District 

Grading  Bonds  of  District  No. ,"  payable  in  not  exceeding  five  (5)  yearn  froiD 

date,  and  to  bear  interest,  payable  annually,  not  exceeding  the  rate  of  seven  (7)  per 
cent  per  annum,  with  interest  coupons  attached,  and  that  as  nearly  a^  possible  an 
equal  amount  of  said  bonds  shall  be  made  to  mature  each  year,  and  in  gucli  ca^e  shall 
also  provide  that  said  special  taxes  and  assessments  shall  constitute  a  sinking  ftind 
for  the  payment  of  said  bonds  and  interest;  Providedy  That  the  entire  cost  oj'  grad- 
ing any  such  streets  or  alleys  properly  chargeable  to  any  lots  or  lands  witliln  nny 
such  grading  districts  according  to  the  feet  front  thereof,  may  be  paid  by  the  owner 
of  such  lots  or  lands  within  fifty  (50)  days  from  the  levy  of  sinh  special  taxepi,  and 
thereupon  such  lot  or  land  shall  be  exempt  from  any  lien  or  charge  tlierefor.  Said 
bonds  shall  not  be  sold  for  less  than  their  par  value,  and  if  any  as.sessment,  or  any 
part  thereof,  shall  fail  or  for  any  reason  be  invalid,  the  mayor  and  couucil  may 
make  other  and  further  assessments  upon  said  lots  or  lands  as  may  be  requind  to 
collect  from  the  same  the  cost  of  any  grading  properly  chargeable  thereto  m  herein 
provided;  provided  that  the  aggregate  amount  of  such  bonds  issued  in  any  one 
year  shall  not  exceed  the  sum  of  fifty  thousand  ($50,000)  dollars* 

2664.*  Ordinances — Powers. — In  addition  to  the  powei*a  herein  granted,. 
cities  governed  under  the  provisions  of  this  act  shall  have  power  by  ordinance: 

I.  To  levy  taxes. — To  levy  taxes  for  general  revenue  purpcjee^,  on  all  prop- 
erty within  the  limits  of  the  said  city  taxable  according  to  the  laws  of  tlie  state  of  ' 
Nebraska. 

II.  Same — Special  assesments. — To  levy  any  other  tax  or  special  aR<^ess- 
ment  authorized  by  law,  and  to  appropriate  money,  and  provide  for  the  payment  of 
the  debts  and  expenses  of  the  city. 

III.  Streets,  gprades,  and  repairs. — To  provide  for  the  grading  and  re- 
pairing of  any  street,  avenue  or  alley,  and  the  construction  of  bridges,  culverts,. 
and  sewers,  and  shall  defray  the  repairs  of  the  same  out  of  the  proper  fund  of  snob 
city;  but  no  street  shall  be  graded  except  the  same  be  ordered  done  by  the  afhrnmtive 
vote  of  two-thirds  (§)  of  the  city  council. 

IV.  Same— Care  for— Control— Name  and  rename.— To  open,  widen,  or 
otherwise  improve,  vacate,  care  for,  control,  name,  and  rename  any  street,  avenue, 
alley,  or  lane,  parks,  and  squares  within  the  limits  of  the  city,  and  also  to  create^ 

•  The  original  number  of  this  section  (66)  is  twice  used  in  the  enrolled  bill  as  liidicatedji|  \  ■. 
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■open,  and  improve  any  new  street,  avenue,  alley,  or  lane;  Provided,  That  all  dam- 
ages sustained  by  the  owners  of  the  property  thereon  shall  be  ascertained  in  the 
manner  herein  provided;  Provided  farther,  That  whenever  any  street,  avenue,  alley, 
or  lane  shall  be  vacated,  tlie  same  shall  revert  to  the  owners  of  the  adjacent  real  es- 
tate one-half  (i)  on  each  side  thereof;  And  provided  further,  That  when  an  alley  is 
taken  wholly  from  one  lot,  upon  vacation  thereof,  it  shall  revert  wholly  to  the 
owner  or  owners  of  the  lot  from  which  said  alley  was  originally  taken. 

V.  Same — Sprinkling. — On  written  petition  of  not  less  than  one-half  (J)  of 
the  owners  of  feet  front  of  the  land  fronting  on  any  street  or  any  specified  part 
thereof,  the  mayor  and  council  may  order  such  street  or  such  specified  part  thereof 
to  be  sprinkled  with  water  at  such  time  or  times  as  the  council  may  deem 
proper.  Such  sprinkling  shall  be  done  by  contract,  awarded  to  the  lowest  bidder  in 
«ach  case,  or  for  the  entire  city  or  specified  district  thereof.  To  pay  the  expense  of 
such  sprinkling,  the  council  may  make  special  assessments  upon  the  lands  abutting 
upon  such  street  or  specified  part  thereof,  either  on  the  valuation  thereof,  or  listed 
for  taxation,  or  by  foot  front     Such  assessments -shall  be  collected  by  special  taxes. 

VI.  Same — Sidewalks,  sewers. — To  construct  or  repair  sidewalks,  sewers, 
and  drains  on  any  highway  therein,  and  to  levy  a  special  tax  on  the  lots  and  par- 
cels of  land  fronting  on  such  highway  or  alley,  to  pay  the  expenses  of  such  im- 
provements. But  unless  a  majority  of  the  resident  owners  of  the  property  subject 
to  assessment  for  such  improvement  petition  the  council  to  make  the  same,  such  im- 
provements shall  not  be'made  until  three-fourths  of  all  the  members  of  such  coun- 
cil shall,  by  vote,  assent  to  the  making  of  the  same.    . 

VII.  Same. — To  provide  for  the  laying  of  temporary  plank  sidewalk  upon 
the  natural  surface  of  the  ground  without  r^ard  to  grade,  on  streets  not  perman- 
ently improved,  and  to  provide  for  the  assessment  of  the  cost  thereon  on  the  prop- 
erty in  front  of  which  the  same  shall  be  laid. 

VIII.  Same— Special  assessments  for.— Assessments  made  under  the  last 
two  (2)  preceeding  subdivisions  of  this  section  shall  be  made  and  assessed  in  the  fol- 
lowing manner:  First,  such  assessment  shall  be  made  by  the  council  at  any  meeting 
by  a  resolution  $xing  the  cost  of  the  construction  or  repairs  of  such  work  along 
the  lot  adjacent  thereto  as  a  special  assessment  thereon,  the  amount  charged  against 
the  sa^e,  which  with  the  vote  thereon  by  yeas  and  nays  shall  be  spread  at  length 
upon  the  minutes.  Notice  of  the  time  of  holding  such  meeting,  and  the  purpose 
for  which  it  rs  to  be  held,  shall  be  published  in  some  newspaper  publbhed  and  of 
^neral  circulation  in  said  city,  at  least  ten  days  before  the  same  shall  l)e  held,  or  in 
lieu  thereof,  personal  service  may  be  had  upon  persons  owning  or  occupying  prop- 
erty to  be  assessed.     Second,  all  such  assessments  shall  be  known  as  *^  Special  As- 

'^sessments  for  improvements,^'  and  with  the  cost  of  notice  shall  be  levied  and  col- 
lected as  a  separate  tax,  in  addition  to  the  taxes  for  general  revenue  purposes,  subject 
to  the  same  penalties  and  collected  in  like  manner  as  other  city  taxes,  but  such 
special  assessments  shall  draw  interest  at  one  per  cent  per  month ;  the  same  shall  be 
entered  by  the  city  clerk  on  the  tax  list  of  the  current  year,  and  shall  be  collected 
by  the  treasurer  as  provided  by  law. 
Seel9,  573(27N.W.,  647). 

IX.  License — Business. — To  raise  revenue  by  levying  and  collecting  a  li- 
-cense  tax  on  any  occupation  or  business  within  the  limits  of  the  city,  and  regulate 
the  same  by  ordinance.  All  such  taxes  shall  be  uniform  in  respect  to  the  class  upon 
which  they  are  imposed;  Provided,  however.  That  all  scientific  and  literary  lecfc- 
tires  and  entertainments  shall  be  exempt  from  such  taxation,  as  well  as  concerts 

-and  all  other  musical  entertainments  given  exclusively  by  the  citizens  of  the  city. 
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X.  Same — HogB. — They  shall  collect  a  license  tax  of  not  less  than  one  or 
more  than  three  dollars  upon  the  owners  and  harborers  of  dogs,  and  enforce  the 
same  by  appropriate  penalties,  and  shall  cause  the  destruction  of  any  dog,  the  owner 
or  liarborer  of  which  shall  refuse  or  neglect  to  pay  such  license  tax ;  Provided,  That 
no  such  license  shall  authorize  the  keeping,  owning,  or  harboring  more  than  one 
•dog.  To  r^ulate,  license,  or  prohibit  the  running  at  large  of  dogs,  and  guard 
against  injuries  or  annoyances  therefrom,  and  to  authorize  the  destruction  of  the 
•same  when  running  at  large  contrary  to  the  provisions  of  any  ordinance. 

XI.  Streets— Obstructions  to. — To  remove  all  obstructions  from  the  side- 
walks, curbstones,  guttere,  and  cross-walks  at  the  expense  of  the  owners  or  occupiers 
■of  the  .grounds  fronting  thereon,  or  at  the  expense  of  the  ])er8on  placing  the  same 
there,  and  to  reauire  aud  regulate  the  planting  and  protection  of  shade  trees  in  the 
Greets,  the  building  of  bulk-heads,  cellars,  and  basement  ways,  stairways,  railways, 
window  and  doorways,  awnings,  hitching  posts  and  rails,  lamp  posts,  awning  posts, 
-and*  all  other  structures  projecting  upon  or  over  any  adjoining  excavation  through 
and  under  the  sidewalk  in  said  city. 

XII.  Same — Horses  standing. — ^To  compel  persons  to  fasten  their  horses  or 
other  animals  attached  to  vehicles  while  standing  in  the  streets,  and  provide  penal- 
ties for  the  neglect  thereof. 

XIII.  Same — ^Regulate  traffic. — To  regulate  the  transportation  of  articles 
through  the  streets,  and  to  prevent  injuries  to  the  streets  from  overloaded  vehicles. 

XIV.  Same— Obstructions — Fast  driving,  etc. — To  prevent  and  remove 
all  encroachments  into  and  upon  all  sidewalks,  streets,  avenues,  alleys,  and  other 
<5ity  property,  and  to  prevent  and  punish  all  horse-racing,  fast  driving,  or  riding  in 
the  streets,  highways,  alleys,  bridges,  or  places  in  the  city,  and  all  games,  practices, 
or  amusements  therein  likely  to  result  in  damage  to  any  person  or  property;^  to  r^- 
ulate,  prevent,  and  punish  the  riding,  driving,  or  passing  of  horses,  mul^,  oxen, 
<»ttle,  or  other  teams,  or  any  vehicle  drawn  thereby,  over,  uppn,  or  across  sidewalks, 
•or  along  any  street  of  the  city;  to  regulate  and  prevent  the  use  of  street,  sidewalks, 
and  public  grounds,  for  signs,  sign  posts,  awnings,  telegraph,  telephone,  or  other 
poles,  racks,  bulletin,  boards,  and  the  posting  of  handbills  and  advertisements;  to 
regulate  traffic  and  sales  upon  the  street,  sidewalks,  and  public  places;  to  punish 
and  prohibit  cruelty  to  animals;  to  r^ulate  and  present  the  moving  of  buildings 
through  or  upon  the  streets. 

XV.  Same— Lighting  and  gas. — To  make  contracts  with  and  authorize 
any  person,  company,  or  association  to  erect  gas-works,  electric  or  other  light  works, 
ID  said  city,  and  give  such  persons,  company,  or  association  the  privilege  of  furnish- 
ing light  for  the  streets,  lanes,  and  alleys  of  said  city,  for  any  length  of  time  not  ex- 
•ceeding  five  years. 

XVI.  Same — ^To  regulate  laying  mains. — To  provide  for  the  lighting  of 
streets,  laying  down  of  gas  pipes,  and  erection  of  lamp  posts,  and  to  regulate  the 
sale  and  use  of  gas  and  electric  or  other  lights,  and  the  charge  therefor,  and  rent  of 
^as  meters  within  the  city,  and  to  require  the  removal  from  the  streets,  avenues,  and 
alleys,  and  the  placing  underground  of  all  tel^raph,  electric,  and  telephone  wires. 

X  VII.  Same— Depots— Street  railroads.— To  regulate  levees,  depots,  depot 
grounds,  and  places  for  storing  freights  and  goods,  and  to  provide  for  and  r^ulate 
the  passage  of  railways  through  the  streets  and  public  grounds  of  the  city,  reserv- 
ing the  rights  of  all  persons  injured  thereby. 

XVin.  Railways — Begulate. — To  regulate  the  crossing  of  railway  tracks, 
and  to  provide  precautions  and  prescribe  rules  regulating  the  same,  and  to  r^nlate 
the  running  of  railway  engines,  cars,  and  trucks  within  the  limits  of  said  city,  and 
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prescribe  rules  relating  thereto^  and  govern  the  speed  thereof,  and  to  make  oth^ 
and  further  provisions^  rules,  and  restrictions  to  prevent  accidents  at  the  crossings 
and  on  the  tracks  of  railways,  and  to  prevent  fires  from  engines,  and  to  regulate 
and  prescribe  the  manner  of  running  street  cars,  to  require  the  heating  and  clean- 
ing of  the  same,  and  to  fix  and  determine  the  fare  charged.  To  require  the  light- 
ing of  any  railways  within  the  city  the  cars  of  which  are  propelled  by  steam,  in  such 
manner  as  they  shall  prescribe,  and  fix  and  determine  the  number,  style,  and  size 
of  the  lamp  posts,  burners,  lamps,  and  all  other  fixtures  and  apptottos  necessary 
for  such  lighting,  and  the  points  of  location  for  such  lamp  posts,  and  in  ease  the 
company  owning  or  operating  such  railway  shall  fail  to  comply  with  such  require- 
ments, the  council  may  cause  the  same  to  be  done,  and  may  assess  the  expense 
thereof  agains(t  such  company,  and  the  same  shall  constitute  a  lien  Cn  any  real  es- 
tate belonging  to  such  company  and  lying  within  said  city,  and  may  be  collected 
in  the  manner  as  taxed  for  general  purposes;  to  require  railroad  companies  to  keep 
flagmen  at  all  railroad  crossings  of  streets,  and  to  provide  protection  against  the 
injury  to  persons  and  property  in  the  use  of  such  railroads;  to  compel  any  railroad 
to  raise  or  lower  their  railroad  tracks  to  conform  to  the  general  grade  which  may  at 
any  time  be  established  by  such  city,  and  where  such  tracks  run  lengthwise  through 
or  over  any  street,  alley,  or  highway,  to  keep  the  same  level  with  the  street  surface; 
to  compel  and  require  railroad  companies  to  keep  open  the  streets,  and  to  construct 
and  keep  in  repair  ditches,  drains,  sewers,  culverts  along  and  under  their  railroad 
tracks,  and  to  pave  their  whole  right  of  way  on  all  paved  streets,  and  keep  the 
same  in  repair. 

XIX.  Enunent  domain. — To  exercise  the  power  of  eminent  domain  aud 
to  take  private  proj>erty  for  public  use,  within  or  without  the  city,  tot  the  purpose 
of  erecting  or  establishing  market  houses  aud  market  places,  streets,  hospitals,  pub^ 
lie  buildings,  cemeteries,  or  for  any  necessary  or  authorized  public  purpose ;  Provided^ 
however^  That  in  all  cases  the  city  shall  make  the  person  or  per86tis  whose  property 
shall  be  taken  or  injured  thereby  adequate  compensation  therefor,  to  be  determined 
by  proceedings  instituted  in  the  county  court  and  conducted  as  by  law  provided  for 
condemnations  by  railway  companies. 

XX.  Libraries — Beaduig  rooms. — ^To  establbh  and  maintain  public 
libraries  and  i^eading  rooms,  to  purchase  books,  papers,  maps,  and  manuscript 
therefor,  and  to  receive  donations  and  bequests  of  money  or  property  for  the  same, 
in  trust  or  otherwise,  and  pass  necessary  by-laws  and  regulations  for  the  protection 
and  government  of  the  same. 

XXI.  Parks — Public  grounds. — To  hold  and  improve  public  grounds 
and  parks  within  or  without  the  limits  of  the  city,  and  provide  for  the  protection' 
and  preservation  of  the  same,  and  to  provide  for  the  planting  and  protection  of 
shade  or  ornamental  and  useful  trees. 

XXII.  Borrow  money. — To  borrow  money  on  the  credit  of  the  city  and  to 
pledge  the  credit,  revenue,  and  public  property  of  the  city  for  the  payment  thereof^ 
when  authorized  in  the  manner  herein  provided. 

XXin.  Issue  bonds. — To  provide  for  issuing  bonds  for  the  purpose  of 
funding  any  and  all  indebtedness  now  existing  or  hereafter  created  of  the  city,  now 
due  or  to  become  due;  floating  indebtednesss  shall  only  be  funded  by  authority  of  a 
vote  of  the  people,  but  the  mayor  and  council  may,  by  a  two-thirds  vote,  issue  bonds 
to  pay  ofi^  any  bonded  debt,  without  a  vote  of  the  people,  at  a  not  higher  rate  than 
the  debt. 

XXIV.  Sinking  fond. — ^To  make  provisions  for  a  sinking  ftmd  to  pay  ao* 
cruing  interest^  and  to  pay  at  maturity  the  principal  of  the  bond^  indebtec^iess  of 
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the  city,  "and  to  levy  and  collect  taxes  on  all  taxable  property  in  the  city,  in  addi- 
tion  to  other  taxes  for  the  purpose  of  paying  tbe'same,  and  to  provide  that  the  said 
tax  shall  be  paid  in  cash ;  and  whenever  any  city  has  heretofore  issued  bonds  by 
virtue  of  any  special  authority  derived  from  the  legislature  of  the  territory  or  state^ 
the  council  shall  have  the  power  to  levy  and  collect  taxes  for  the  purpose  of 
paying  such  bonds  as  is  provided  in  laws  giving  such  authority. 

XXV.  Wards. — ^To  divide  the  city  into  ^rds,  establish  the  boundaries 
thereof,  and  number  the  same. 

XXVI.  Election8. — To  provide  for  the  registration  of  voters,  and  may  pro- 
hibit persons  from  voting  at  any  or  all  city  elections  who  shall  not  have  first  com- 
plied wjth  such  regulations  and  have  been  registered  as  required  by  such  ordinance. 
Such  ordinance  or  ordinances  may  be  repealed,  re-enacted,  and  amended  from  time 
to  time,  as  in  other  cases;  Provided^  That  the  registration  of  the  last  general  elec- 
tion shall  be  valid  for  any  special  election.  To  appoint  judges  of  all  elections  pro- 
vided by  ordinances  for  the  election  of  city  officers,  and  prescribing  the  manner  of 
conducting  the  same,  and  the  return  thereof,  aud  for  deciding  contested  elections^ 
and  for  holding  special  elections  for  any  purpose  herein  provided. 

XXVII.  Primaries. — To  regulate  the  holding  of  primary  elections,  at 
which  no  person  shall  be  permitted  to  vote,  except  such  person  be  an  elector  of 
the  city  and  affiliated  with  the  political  party  holding  such  primary  election  at  the 
last  prior  general  election.  The  judges  at  such  primary  elections  shall  be  sworn,, 
and  may  administer  oaths,  and  that  any  person  violating  tl^e  r^ulations  so  estab- 
lished, or  who,  being  disqualified,  shall  vote  at  such  primary  election,  or  who  shall 
aid,  counsel,  or  abet  any  disqualified  person  in  voting  thereat,  may  be  fined  in  any 
8am  not  exceeding  one  hundred  dollars  ($100)  nor  less  than  twenty  dollars  ($20),. 
and  sdall  stand  committed  until  such  fine  and  costs  are  paid,  and  shall  be  disquali- 
6ed  to  vote  at  any  city  or  primary  election  for  the  period  of  one  year  thereafter. 

XXVIII.  Officers — ^Removal. — To  provide  for  removing  officers  of  the 
city  for  misconduct  whose  offices*  are  created  and  made  elective  by  this  act,  and 
shall  iiave  power  to  create  any  office  that  they  may  deem  necessary  for  the  good 
government  and  interest  of  the  city,  and  to  provide  for  filling  such  vacancies  as^. 
may  occur  in  any  elective  office  by  appointment  by  the  mayor,  by  assent  of  the 
coancil,  to  hold  until  the  next  general  election. 

XXIX.  Officers— Begulate  power  and  compensation.— To  regulate 
and  prescribe  the  powers  and  duties  aud  compensation  of  the  officers  of  the  city  not 
herein  provided  for. 

XXX.  Official  bonds. — ^To  require  all  officers  or  servants  elective  or  ap- 
pointed in  pursuauce  of  this  act,  to  give  bond  and  security  for  the  faithful  perform- 
ance of  their  duties.  No  officer  shall  become  security  upon  the  official  bond  of  an- 
other, or  upon  any  contractor's  bond,  license,  or  appeal  bond  given  to  the  city,  or 
under  any  ordinance  thereof,  or  from  convictions  in  the  police  court. 

XXXI.  Reports. — To  require  from  any  officer  of  the  city,  at  any  time,  a  re- 
port in  detail  of  uie  transactions  in  his  office  or  of  any  matters  connected  therewith^ 

XXXII.  Census. — ^To  provide  for  and  cause  to  be  taken  the  census  of  the 
city, 

XXXIII.  Market  houses  and  places. — To  purchase  and  own  grounds 
for,  and  to  erect  and  establish  market  houses  and  market  places,  and  to  regulate  and 
govern  the  same,  and  also  to  contract  with  any  person  or  persons,  or  associations  of 

Eersons,  companies,  or  corporations,  for  the  erection  and  regulation  of  said  market 
onses  and  market  places,  on  such  terms  and  conditions  and  in  such  manner  as  the 

*  So  m  or  giual. 
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council  may  prescribe,  and  raise  all  necessary  revenue  therefor  as  herein  provided; 
and  to  provide  for  the  ei'ection  of  all  other  useful  and  necessary  buildings  for  the 
use  of  the  city,  and  for  the  protection  and  safety  of  all  property  owned  by  the  city; 
and  they  may  locate  such  market  houses  and  market  t>laces  and  buildings  aforesaid 
on  any  streets,  alleys,  or  public  grounds,  or  on  any  land  purchased  for  such  pur- 
pose, and  to  establish,  alter,  and  change  the  channels  of  streams  and  water  courses 
within  the  city,  and  bridge  the  same;  Provided,  That  any  such  improvement  cost- 
ing in  jthe  aggregate  a  sum  greater  than  five  thousand  dollars  ($5,0()0)  shall  not  be 
authorized  until  the  ordinance  providing  therefor  shall  be  first  submitted  to  and  rati- 
fied by  a  majority  of  the  legal  voters  of  such  city  voting  thereon. 

XXXIV.  Water  tax. — To  fix  the  rate  of  tax  to  be  paid  for  the  use  of  water 
furnished  by  the  city,  or  any  person  or  corporation  by  means  of  water-works. 

XXXV.  Water-ways. — To  establish,  alter,  and  change  the  channels  of 
water-courses,  and  to  w^ll  and  cover  them  over;  to  establish,  make,  and  r^ulate 
public  wells,  cisterns,  aqueducts,  and  reservoirs  of  water,  and  to  provide  for  filling 
the  same. 

XXXVI.  Sewerage  districts. — To  lay  off  the  city  into  suitable  districts  for 
the  purpose  of  establishing  a  system  of  sewerage  and  drainage;  to  provide  such 
system  and  regulate  the  construction,  repairs,  and  use  of  sewers  and  drains  and  all 
proper  house  connections  and  branches,  and  to  provide  penalties  for  any  obstruction 
of,  or  iajury  to,  any  sewer  or  part  thereof,  or  for  violation  of  such  regulations. 

XXXVII.  Fire, — To  provide  for  the  organization  and  support  of  a  fire  depart- 
ment, to  procure  fire  engines,  hooks,  ladders,  buckets,  and  other  apparatus,  and  to  or- 
ganize fire  engine,  hook  and  ladder,  and  bucket  companies,  and  pi*escribe  rules  of  duty 
and  the  government  thereof,  with  such  penalties  as  the  council  may  deem  proper,  not 
exceeding  one  hundred  dollars  ($100),  and  make  all  necessary  appropriations 'there- 
for, and  to  establish  r^ulations .  for  the  prevention  and  extinguishment  of  fire£ 
To  prescribe  limits  within  which  no  buildings  shall  be  constructed  except  of  brick 
stone,  or  other  incombustible  material,  with  firerproof  roof,  and  to  impose  a  penalty 
for  the  violation  of  such  ordinance,  and  to  cause  the  destruction  or  removal  of  any 
building  constructed  or  repaired  in  violation  of  such  ordinance;  and  after  such 
limits  are  established,  no  special  permits  shall  be  given  for  the  erection  or  repara- 
tion of  buildings  of  combustible  material.  To  regulate  the  construction  and  in- 
spection of  and  order  the  suppression  of,  and  cleaning  of  fire-places,  chimneys, 
stoves,  stove-pipes,  ovens,  boilers,  kettles,  forges,  or  any  apparatus  used  in  any  build- 
ing, manufactory,  or  business  which  may  be  dangerous  in  causing  or  promoting 
fires,  and  to  prescribe  limits  within  which  dangerous  or  obnoxious  and  offensive 
business  may  not  be  carried  on. 

XXXVIII.  Weights  and  measures. — ^To  establish  standard  weights  and 
measures,  and  regulate  the  weights  and  measures  to  be  used  in  the  city,  and  to  reg- 
ulate the  weighing  and  measuring  of  every  commodity  sold  in  the  city,  in  all  cases 
not  otherwise  provided  by  law,  and  to  prohibit  and  punish  the  use  of  imperfect 
weights,  measures,  and  weighing  apparatus. 

XXXIX.  Same — Inspection. — ^To  provide  for  the  inspection  and  weighing 
of  hay,  grain,  and  coal,  the  measuring  of  wood  and  fuel  to  be  used  in  the  city,  and 
to  determine  the  place  or  places  of  the  same,  and  to  r^ulate  and  prescribe  the  place 
or  places  of  exposing  for  sale,  hay,  coal,  and  wood ;  and  to  fix  the  fees  and  duties  of 
persons  authorized  to  perform  such  duties. 

XL.  Police — ^R^ulate. — To  regulate  the  police  of  the  city,  establish  and 
support  a  night  watch,  and  to  impose  fines,  forfeitures,  and  penalties  for  the  breach 
of  any  ordinance,  and  also  for  the  recovery  and  collection  of  the  same,  and  in  de- 
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fault  of  paymeDt,  to  provide  for  confinement  in  the  city  prison,  or  to  hard  labor  iu 
the  city  upon  the  streets  or  elsewhere,  for  the  benefit  of  the  city. 

XLI.  Suppress  indecencies. — To  restrain,  prohibit^  and  suppress  unli- 
censed tippling  shops,  billiard  tables,  bowling  alleys,  houses  of  prostitution,  opium 
joints,  dens,  and  other  disorderly  houses  and  practices,  games  and  gambling  houses, 
desecration  of*  the  Sabbath  day,  conunonly  called  Sunday,  and  to  prohibit  all  pub- 
lic amusements,  shows,  exhibitions,  or  ordinary  business  pursuits  upc^a  said  day, 
and  all  lotteries,  or  fraudulent  devices  and  practices  for  the  purpose  of  obtaining 
money  or  property,  and  all  shooting:  galleries,  and  all  kinds  of  public  indecencies. 

XLII.  Disorderly  assemblies. — ^To  prevent  and  restrain  riots,  routs,  noises, 
disturbances,  or  disorderly  assemblies  in  any  street,  house,  or  place  iu  the  city; 
to  regulate,  punish,  and  prevent  the  discharge  of  fire-arms,  rockets,  powder,  fire- 
works, or  any  other  dangerous  combustible  material  in  the  streets,  lots,  grounds, 
alleys,  or  about  or  in  the  vicinity  of  any  buildings;  to  regulate,  prevent,  and  pun- 
ish the  carrying  of  concealed  weapons;  to  arrest,  r^ulate,  punish,  fine,  or  set  at 
work  on  the  streets,  or  elsewhere,  all  vagrants  and  persons  found  in  said  city  with- 
out visible  means  of  support  or  some  l^itimate  business;  to  r^ulate  and  prevent 
the  transportation  or  storage  of  gunpowder  or  other  explosive  or  combustible  articles, 
tar,  pitch,  resin,  coal  oil,  benzine,  turpentine,  hemp,  cotton,  nitro-glycerine,  dynamite, 
petroleum,  or  any  of  the  productions  thereof,  and  other  material  of  like  nature,  and 
the  use  of  lights  in  stables,  shops,  or  other  places,  and  the  building  of  bonfires;  to 
regulate  and  prohibit  the  piling  of  building  material  or  any  excavation  or  obstruc- 
tion in  the  street. 

XLIIL  Same. — To  provide  for  the  punishment  of  persons  disturbing  the 
peace  and  good  order  of  the  city  by  clamor  and  noise,  by  intoxication,  drunkenness, 
fighting,  or  using  obscene  or  profane  language  in  the  streets  or  other  public  places, 
or  otherwise  violating  the  public  peace  by  indecent  and  disorderly  conduct  or  by 
lewd  or  lascivious  behavior. 

XLIV.  Vagrants — Tramps. — ^To  provide  for  the  punishment  of  vagrants, 
tramps,  or  common  street  l)eggars,  common  prostitutes,  habitual  disturbers  of  the 
peace,  pickpockets,  gamblers,  burglars,  thieves,  watch  stufiers,  ball  game  players, 
persons  who  practice  any  game,  trick,  or  device  with  intent  to  swindle,  persons  who 
abase  their  families,  and  suspicious  persons  who  can  give  no  reasonable  account  of 
themselves. 

XLV.  Drainage. — ^To  require  any  and  all  lots  or  pieces  of  ground  within 
the  city  to  be  drained  or  filled,  so  as  to  prevent  stagnant  water  or  any  other  nui- 
sance accumulatiug  thereon,  and  upon  the  failure  of  the  owners  of  such  lots  or 
pieces  of  ground  to  fill  or  drain  the  same  when  so  required,  the  council  may  cause 
such  lots  or  pieces  of  ground  to  be  drained  or  filled,  and  the  costs  and  expenses 
thereof  shall  be  levied  upon  the  property  so  filled  or  drained,  and  collected  as  any 
other  special  tax. 

XL VI.  Nuisance. — To  prevent  any  person  from  bringing,  depositing,  having, 
or  leaving  upon  and  near  his  premises,  or  elsewhere  within  the  city,  any  dead  carcass 
and  putrid  beef,  pork,  fish,  hides,  or  skins  of  any  kind,  or  any  other  unwholesome 
substance,  and  to  compel  the  removal  of  the  same. 

XLYII.  B^^ate  halls,  churches,  etc. — To  r^ulate,  license,  or  suppress 
halls,  opera  houses,  churches,  places  of  amusement,  entertainment,  or  instruction, 
or  other  buildings  used  for  the  assembly  of  citizens,  and  to  cause  them  to  be  pro- 
vided with  sufficient  and  ample  means  of  exit  and  entrance,  and  to  be  supplied 
with  necessary  and  appropriate  appliances  for  the  extinguishment  of  fire,  and  for 
escape  from  such  place  in  case  of  fire,  and  to  prevent  the  overcrowding,  and  to  r^ 
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ulate  the  placing  aDd  use  of  seats,  chairs^  benches,  scenery,  curtains,  blinds,  screens, 
or  otber  appliances  therein,  and  to  provide  that  for  any  violation  of  any  such  r^a- 
lationapenalty  of  two  hundred  dollars  ($200)  shall  be  imposed,  and  upon  convic- 
tion of  any  such  *  licenses  of  any  violation  of  any  ordinance  regulating  such  places, 
and  license  of  any  such  place  shall  be  revoked  by  the  mayor  and  council ;  and  when- 
ever the  mayor  and  oouqcil  shall  by  resolution- declare  any  such  plac6  to  be  unsafe, 
the  license  thereof  shall  be  thereby  revoked,  and  the  council  may  provide  that  in 
any  case  where  they  have  so  revoked  a  license,  any  owner,  proprietor,  manager, 
lessee,  or  person  opening,  using,  or  permitting  such  place  to  be  opened  or  used  for 
any  purpose  involving  the  assemblage  of  more  than  twelve  persons,  shall,  upon  con- 
viction thereof,  be  deemed  guilty  of  a  misdemeanor,  and  fined  in  any  sum  not  ez- 
ceedin^f  two  hundred  dollars  ($200). 

XLVIII.  Same — Consixuction  of  buildings. — To  prescribe  the  thickness, 
strength,  and  manner  of  constructing  stone,  brick,  and  other  buildings,  and  prescribe 
the  number  and  construction  of  means  of  exit  and  entrance  and  the  number  and 
construction  of  fire  escapes,  and  require  the  kee|>er  or  proprietor  of  any  hotel, 
boarding  house,  or  dormitory  to  provide  and  maintain  such  sufficient  and  such  num- 
ber of  ladders,  ropes,  balconies,  and  stairways,  and  other  appliances  as  by  ordinance 
may  be  prescribed  to  facilitate  the  escape  of  persons  from  any  such  building  in  case 
of  fires. 

XLTX.  Domestic  animals. — To  r^ulate  or  prohibit  the  running  at  large  of 
cattle,  hogs,  horses,  mules,  sheep,  goats,  dogB,  and  other  animals,  and  to  cause  such 
as  may  be  running  at  large  to  be  impounded  and  sold  to  discharge  the  costs  and  pen- 
alties provided  for  the  violation  of  such  prohibitions,  and  the  fees  and  expense  of 
impounding  and  keeping  the  same,  and  of  such  sale. 

L,  Fotinds. — ^To  provide  for  the  erection  of  all  needful  pens,  pounds,  and 
buildings  for  the  use  of  the  city,  within  or  without  the  city  limits,  and  to  appoint 
and  compensate  keepers  thereof,  and  establish  and  enforce  rules  governing  the  same. 

LI.  Auctions. — To  regulate*,  license,  or  prohibit  the  sale  of  domestic  animals, 
or  of  goods,  wares,  and  merchandise,  at  public  auction  on  the  streets,  alleys,  high- 
ways, or  any  public  grounds  within  the  city ;  to  regulate  or  license  the  auctioneering 
of  goods,  wares,  and  merchandise. 

LII.  Contagious  diseases. — To  make  regulations  to  prevent  the  introduc- 
tion of  contagious,  iuiiectious,  or  malignant  diseases  into  the  city,  and  to  create  a 
board  of  health,  to  make  quarantine  laws  for  that  purpose,  and  enforce  the  same 
within  five  (5)  miles  of  the  city. 

LUI.  Hospitals,  work-houses,  etc.— To  erect,  establish,  and  regulate 
hospitals  and  work-houses  and  poor-houses,  houses  df  correction,  jails,  station  houses, 
and  other  necessary  buildings,  and  to  provide  for  the  support  and  government  of 
the  same. 

LIV.  Health. — To  make  regulations  to  secure  the  general  health  of  the  city; 
to  prescribe  rules  for  the  prevention,  abatement,  and  removal  of  nuisances;  to  make 
and  prescribe  regulations  for  the  construction,  location,  and  keeping  in  order  of  all 
slaughter  houses,  stock  yards,  warehouses,  stables,  or  other  places  where  offensive 
matter  is  kept  or  is  likely  to  accumulate,  within  the  corporate  limits,  or  within  five 
miles  thereof 

LV.  Cemeteries. — To  purchase,  hold,  and  pay  for,  in  the  manner  herein  pro- 
vided, lands  not  exceeding  eighty  (80)  acres,  in  one  body,  outside  of  the  limits  of 
such  city,  for  the  purpose  of  the  burial  of  the  dead,  and  all  necessary  grounds  for  the 
hospital  grounds  and  water-works,  and  to  have  and  exercise  police  jurisdiction  over 
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the  same,  and  over  any  cemetery  lying  Dear  said  city,  and  ased  by  the  inhabitaDts 
thereof. 

LVI.  Same. — To  survey,  plat,  map,  grade,  fence,  ornament,  and  otherwise  im- 
prove all  burial  and  cemetery  grounds,  and  avenues  leading  thereto  owned  by  such 
city;  to  Construct  walks,  rear  and  protect  ornamental  trees  therein,  and  provide  for 
paying  the  expenses  thereof. 

LVII.  Same. — To  convey  cemetery  lots  owned  by  such  city,  by  certificates 
signed  by  the  mayor  and  countersigned  by  the  clerk,  under  the  seal  of  the  city, 
specifying  that  the  person  to  whom  the  same  is  issued  is  the  owner  of  the  lot  or  lots 
described  therein  by  number  as  laid  down  on  such  plat,  or  map  for  the  purpose  of 
interment,  and  such  certificate  shall  vest  in  the  proprietor,  his  or  her  heirs  and 
assigns,  a  right  in  fee  simple  to  such  lot  for  the  sole  purpose  of  interment,  under  the 
r^ulation  of  the  city  council,  and  such  certificate  shall  be  entitled  to  be  recorded  in 
the  o£Bce  of  tlie  register  of  deeds  of  the  proper  county  without  further  acknowl- 
edgment, and  such  description  of  lots  shall  be  deemed  and  recognized  as  a  sufficient 
description  thereof. 

LVm.  Same — ^Lots. — ^To  limit  the  number  of  cemetery  lots  which  shall  be 
owned  by  the  same  persun  at  the  same  time;  to  prescribe  rules  for  enclosing, 
adorning,  and  erecting  monuments  and  tombstones  on.  cemetery  lots;  to  prohibit 
any  diversion  of  the  use  of  such  lots  and  any  improper  adornment  thereof,  but  no 
religions  test  shall  be  made  as  to  the  ownership  of  lots,  the  burial  therein,  or  the 
ornamentation  of  graves  or  lots. 

LIX.  Same — ^Rules. — ^To  pass  rules  and  ordinances  imposing  penalties  and 
fines  not  exceeding  one  hundred  dollars  ($100),  regulating,  protecting,  and  governing 
the  cemetery,  the  owners  of  lots  therein,  visitors  thereof,  and  trespassers  therein. 
And  the  officers  of  such  city  shall  have  as  full  jurisdiction  and  jwwer  in  the  enforc- 
ing of  such  rules  and  ordinances  as  though  they  related  to  the  city  itself. 

LX.  Same — S^^ate. — To  make  all  such  ordinances,  by-laws,  rules,  regu- 
lations, and  resolutions  not  inconsistent  with  the  laws  of  the  state  as  may  be  expe- 
dient, in  addition  to  the  special  powers  in  this  section  granted,  maintaining  the 
peace,  good  government,  and  welfare  of  the  city,  and  its  trade,  commerce,  and  manu- 
factures, and  to  enforce  all  ordinances  by  inflicting  penalties  for  the  violation  thereof, 
not  exceeding  one  hundred  dollars  ($100)  for  any  one  offense,  recoverable  with  costs, 
U^ether  with  judgment  or  imprisonment,  until  the  amount  of  said  judgment  and 
costs  shall  be  paid. 

LXI.  Coimcil — President  o£ — To  elect  one  of  their  own  body,  who  shall 
be  styled  the  ^'  president  of  the  council,''  and  who  shall  preside  at  all  meetings  of 
the  council  in  the  absence  of  the  mayor,  and  in  the  absence  of  the  president,  to  elect 
one  of  their  own  body  to  occupy  the  place  temporarily,  and  who  shall  be^styled  '^act- 
ing president  of  the  council'';  and  the  president  and  acting  president,  when  oc- 
cupying the  place  of  mayor,  shall  have  the  same  privileges  as  other  members  of  the 
council,  and  all  acts  of  the  president,  or  acting  president,  while  so  acting,  shall  be 
as  binding  upon  the  council  and  upon  the  city  as  if  done  by  the  mayor. 

LXII«  Ordinanoes — ^Revisioil  o£ — ^To  provide  for  the  revision  of  the  or- 
dinances from  time  to  time  and  for  their  publication  in  pamphlet  or  book  form, 
with  or  without  the  statutes  relative  to  cities  governed  by  this  act. 

,  LXIII.  Paving. — The  council  shall  have  power  to  oi>en,  extend,  widen,  nar- 
row, grade,  curb,  gutter,  and  pave,  or  otherwise  improve  and; keep  in  good  repair  or 
cause  the  same  to  be  done,  in  any  manner  they  may  deem  proper,  any  street,  avenue, 
or  alley,  within  the  limits  of  the  city,  and  may  grade  partially  or  to  the  established 
grade  or  part,  or  otherwise  improve  any  width  or  part  of  any  such  street,  avenue. 
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or  alley,  and  may  also  constract  and  repair,  or  cause  and  compel  the  con8truoti<m 
and  repair  of  sidewalks  in  such  city,  of  such  material  and  in  such  manner  as  they 
may  deem  proper  and  necessary,  and  to  defray  the  costs  and  expense  of  such  im- 
provement or  any  of  them ;  the  mayor  and  council  of  such  city  shall  have  power  and 
authority  to  levy  and  collect  special  taxes  and  assessments  upon  the  lots  add  pieces 
of  ground  adjacent  to  or  abutting  upon  the  street,  avenue,  alley,  or  sidewalk  thus  in 
whole  or  in  part  opened,  widen^,  curbed,  and  guttered,  graded,  parked,  extended, 
constructed,  or  otherwise  improved  or  repaired,  or  which  may  be  specially  benefited 
by  any  of  said  improvements;  Promded,  That  the  above  provisions  shall  not  apply 
to  ordinary  repairs  of  streets  or  alleys,  and  one-half  (J)  of  the  expenses  of  bringing 
streets,  avenues,  alleys,  or  parts  thereof  to  the  established  grade,  shall  be  paid  out 
of  the  general  road  fund  of  the  city ;  Provided  furlhery  The  mayor  and  council  of 
any  city,  governed  by  this  act,  shall  have  the  power  by  ordinance  to  establish  the 
grade  of  any  street,  avenue,  or  alley  in  the  city,  and  when  the  grade  of  any  street, 
avenue,  or  alley  shall  have  been  heretofore  established,  or  when  the  grade  of  any  street, 
avenue,  or  alley  shall  be  established  and  approved  as  herein  provided,  the  grade  of 
no  street  or  part  of  a  street  shall  be  changea  unless  the  consent  in  writing  is  first 
obtained  of  the  owners  of  lots  or  lands  abutting  upon  the  street  or  part  of  a  street 
where  such  change  of  grade  is  to  be  made,  who  represents  a  majority  of  the  feet 
thereon,  and  not  then  until  the  damages  to  property  owners,  which  may  be  caused 
by  such  change  of  grade  shall  have  I^n  assessed  and  determined  by  three  disinter- 
ested freeholders  who  shall  be  appointed  by  the  mayor  and  council  for  that  purpose, 
who  shall  make  such  appraisement,  taking  into  consideration  the  benefit,  if  any,  to 
such  property,  and  file  their  re|)ort  with  the  city  clerk,  and  the  amount  of  damages 
so  assessed  shall  be  tendered  to  such  property  owners  or  their  agents,  as  soon  as  the 
funds  for  that  purpose  are  obtained  from  the  assessments  of  such  damages  upon  the 
property  benefited  by  reason  of  such  change  of  grade  or  otherwise  realized;  Pro- 
videdj  That  no  street,  avenue,  or  alley  shall  be  worked  to  such  change  of  grade  until 
the  damages  so  assessed  shall  be  tendered  to  such  property  owners  or  their  agents. 
Before  any  street,  avenue,  or  alley  shall  be  ordered  graded,  the  damages,  if  any,  by 
reason  of  such  grading  to  property  along  that  portion  of  the  street  proposed  to  be 
graded,  including  approaches  thereto,  shall  first  be  ascertained  and  determined  by 
three  (3)  disinterested  freeholders,  who  shall  be  appoiXM^  by  the  mayor  and  council 
for  that  purpose,  who  shall  make  such  appraisements,  taking  into  consideration  the 
benefits,  if  any,  to  such  property,  and  who  shall  exclude  any  damages  resulting 
from  any  change  or  changes  of  the  original  or  first  established  grade;  and  the 
amount  of  damages  so  asse^ed,  unless  an  appeal  is  taken,  shall  be  due  and  payable 
to  such  property  owners,  or  their  agents,  in  sixty  (60)  dajrs  after  the  completion  and 
acceptance  of  such  work  of  grading;  Provided  further ^  That  where  any  street  is 
to  be  graded  undet  the  provisions  of  this  section,  but  not  to  the  establisiied  grade, 
it  shall  be  done  only  after  the  owner  representing  the  majority  of  the  front  feet  o£ 
the  property  abutting  on  the  part  of  such  street  to  be  so  partially  graded  shall  pe- 
tition the  city  council  for  such  work  to  be  done;  Provided  further y  That  in  case  the 
grade  of  any  street,  or  part  of  street  used  by  the  public  shall  not  have  been  es- 
tablished, or  in  case  any  street,  or  part  thereof,  shall  not  have  been  worked  to  grade, 
then,  in  such  case  the  owner  or  owners  of  any  lots,  lot,  or  lands  abutting  on  su<di 
street,  or  portion  thereof,  as  aforesaid,  may  only  be  required  to  construct  or  repair 
the  sidewalk,  along  such  street,  or  part  thereof,  with  plank  as  a  council  may  direct 
in  such  case;  And  provided  further.  That  in  case  the  owner  or  owners  of  any  such 
lot,  lots  or  land  abutting  on  such  street  or  portion  thereof,  shall  fisiil  to  construct  or 
repair  such  sidewalks  in  the  manner  and  within  the  time  as  directed  and  required 

Digitized  byVjOOQlC 


Ch.  35.  CITIES  OF  FIB8T  CLASS— 10,000  TO  26,000.  607 

by  the  ooanoil  in  such  case,  aft^  having  received  due  notice  to  do  so,  they  shall  be 
luble  to  all  damages  or  injury  occasion^  by  reason  of  a  defective  or  dangerous  oon- 
ditioD  of  any  such  sidewalk;  And  provided  furihery  That  curbing  and  guttering 
shall  not  be  ordered  or  required  to  be  kid  on  any  street,  avenue,  or  alley  not  ordered  to 
be  paved,  except  ^n  the  petition  of  a  majority  of  owners  of  the  property  abutting  along 
the  line  of  that  portion  of  the  street,  avenue  or  alley  to  be  curbed  Or  guttered.  The 
mayor  and  council  of  any  city  governed  by  this  act,  shall  have  power  to  pave,  re- 
pave,  or  macadamize  any  street  or  alley,  or  any  part  thereof,  in  any  city,  and  for  that 
purpose  to  create  suitable  paving  districts,  which  shall  be  consecutively  numbered, 
such  work  to  be  done  under  contract,  and  under  the  superintendence  of  the  board  of 
public  work  of  the  city;  whenever  the  owners  of  lots  or  land  abutting  upon  the 
streets  or  alleys  within  any  paving  district,  representing  a  majority  of  feet  fronting 
thereon  shall  petition  the  council  to  pave,  repave,  or  macadamize  such  streets  or  alleys, 
it  shall  be  the  duty  of  the  mayor  and  council  to  pave,  repave,  or  macadamize  the 
same,  and  in  all  cases  of  paving,  repaving,  or  macadamizing  there  shall  be  used  such 
material  as  [a]  majority  of  the  owners  shall  determine  upon;  Provided,  The  council 
shall  be  notified  in  writing  by  said  owners  of  such  determination  within  thirty  (30) 
days  next  after  the  passage  and  approval  of  the  ordinance  ordering  such  paving,  repav* 
ing,or  macadamizing.  In  case  such  owners  fail  to  designate  the  material  they  desire 
used  in  sudi  paving,  repaving,  or  macadan»z«ng  in  the  manner  and  within  the  time 
above  provided,  the  mayor  and  council  shall  determine  upon  the  material  to  be  used. 
The  cofit  of  paving,  macadamizing,  or  repaving  the  streets  and  alleys  within  any  pav- 
ing district,  except  the  intersections  of  streets  and  space  opposite  alleys  within  such 
districts,  shall  be  assessed  upon  the  lots  and  lands  especially  benefited  thereby  in 
such  district  in  proportion  to  such  benefits,  to  be  determined  by  the  council  and  mayor 
under  the  provisions  of  this  act.  The  assessment  of  the  special  taxes  for  paving 
purposes  herein  provided  for  shall  be  made  as  follows:  The  total  cost  of  the  im- 

Erovement  shall  be  levied  at  one  time  upon  the  property  and  become  delinquent  as 
erein  provided :  One-tenth  {-^  of  the  total  amount  shall  become  delinquent  in 
fifty  (60)  days  after  such  levy,  one-tenth  (-j^)  in  one  (1)  year,  one-tenth  (-j^)  in  two 
(2)  years,  one-tenth  {■^)  in  three  ^3)  years,  one-t«nth  {■^)  m  four  (4)  years,  one-tenth 
(^)  in  five  (5)  years,  one-tenth  (^)  in  six  (6)  years,  one-tenth  (^)  in  seven  (7) 
years,  one-tenth  {■^)  in  eight  (8)  years,  one  tenth  {■^)  in  nine  (9)  years.  Each  of 
said  installments,  except  the  first,  shall  draw  interest  at  the  rate  not  exceeding  seven 
(7)  per  cent  per  annum  from  the  time  of  the  levy  aforesaid  until  the  same  shall  be- 
come delinquent,  and  after  the  same  shall  become  delinquent,  interest  at  the  rate  of 
one  (1)  per  cent  a  month  shall  be  paid  thereon,  as  in  the  case  of  other  special  taxes. 
Such  taxes  shall  be  collected  and  enforced  as  in  other  cases  of  special  taxes.  In  case 
of  omissions,  errors,  or  mistakes  in  making  such  assessment  or  levy  in  respect  of  the 
total  cost  of  the  improvement,  or  deficiencies,  or  otherwise,  it  shall  be  competent  for 
the  council  to  make  a  supplemental  assessment  and  levy  to  supply  such  deficiencies, 
omissions,  errors,  or  mistakes.  The  cost  of  paving,  macadamizing,  or  repaving  the 
intersections  of  streets  and  space  opposite  alleys  in  any  paving  district  shall  be  paid 
by  the  city  as  hereinafter  provided,  but  nothing  herein  contained  shall  be  construed 
to  exempt  any  street  or  other  railway  company  from  paving  or  repaving  its  whole 
right  of  way,  including  all  space  between  and  one  foot  beyond  their  outer  rails,  at 
its  own  cost,  whenever  any  street  shall  be  ordered  paved  or  repaved  by  the  mayor 
and  council  of  the  city  as  provided  by  law;  And  provided  furUier,  That  no  street  or 
other  railway  company  shall  enter  upon  or  occupy  any  paved  street  within  five  years 
after  said  paving  shall  have  been  completed,  until  they  shall  have  paid  into  the  city 
treasury  the  original  cost  of  paving  between  and  one  foot  beyond  the  outer  rail,  which 
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sum  shall  be  credited  on  the  special  assessments  upon  the  abutting  lots,  and  if  said 
special  assessments  shall  have  been  paid,  then  said  money  shall  be  paid  the  same  as 
any  other  claim  to  the  party  paying  such  special  assessments  by  the  city  treasurer. 
For  the  purpose  of  paying  the  cost  of  paving,  macadamizing,  or  repaving  the  streets 
and  alleys  in  any  paving  district,  exclusive  of  the  intersection  of  streets  and  q>ace 
opposite  alleys  therein,  the  mayor  and  council  shall  have  power  and  may  by  ordin- 
ance cause  to  be  issued  bonds  of  the  city,  to  be  called  '^District  Paving  Bonds  of 
District  No.  ,^^  payable  in  not  exceeding  ten  years  from  date,  and  to  bear 

interest,  payable  annually,  not  exceeding  the  rate  of  seven  per  cent  per  annum,  .with 
interest  coupons  attached,  and  in  such  case  shall  also  provide  that  said  special  taxes 
and  assessments  shall  constitute  a  sinking  fund  for  the  payment  of  said  bonds  and 
interest ;  Provided,  that  the  entire  cost  of  paving,  repaving,  or  macadamizing  any 
such  streets  or  allevs  properly  chargeable  to  any  lots  or  lands  within  any  such  pav- 
ing district  according  to  the  front  feet  thereof,  may  be  paid  by  the  owner  of  such 
lots  or  lands  within  fifty  days  from  the  levy  of  such  special  taxes,  and  thereupon 
such  lot  or  land  shall  be  exempt  from  any  lien  or  charge  therefor.  Said  bonds  shall 
not  be  sold  for  less  than  their  par  value,  and  if  said  assessment  of  any  part  thereof 
shall  fail  or  for  any  reason  be  invalid,  the  mayor  and  council  may  make  other  and 
further  assessments  upon  said  lots  or  lands  as  may  be  required  to  collect  from  the 
same  the  cost  of  any  paving  or  macadamizing  properly  chargeable  thereto  as  herein 
provided.  Whenever  the  mayor  and  council  deem  it  ex|>edient,  they  shall  have  the 
power,  for  the  purpose  of  paying  the  cost  of  paving,  repaving,  or  macadamizing  the 
intersections  of  streets  and  spaces  opposite  alleys  in  the  city,  to  issue  bonds  ot  the 
city,  to  run  not  more  than  twenty  years,  and  to  bear  interest  payable  semi-annually 
at  a  rate  not  exceeding  six  per  cent  per  annum,  with  coupons  attached,  to  be  called 
^^ Paving' Bonds,''  and  whtdi.  shall  not  be  sold  for  less^ban,  par,  and  the  proceeds  of 
which  shall  be  used  for  no  other  purpose  than  paying  for  the  cost  of  paving,  repav- 
ing, as  macadamizing  the  intersections  of  streets  and  alleys  in  the  city.  Provided, 
That  the  aggregate  amount  of  such  bonds  issued  in  any  one  year  shall  not  exceed 
the  sum  of  fifty  thousand  dollara  ($50,000) ;  And  provided  further^  that  no  such 
bond  shall  be  issued  until  the  question  of  issuing  tne  same  has  been  submitted  to 
the  electors  of  the  city,  at  a  general  or  special  election  therein,  and  authorized  by  a 
vote  of  the  majority  of  the  electors  voting  at  such  election ;  Provided  furtliery  That 
if  in  any  city  governed  by  the  provisions  of  this  act  there  shall  be  any  real  estate 
belonging  to  any  county,  school  district,  or  other  municipal  or  quasi-municipal  cor- 
poration abutting  upon  the  street  whereon  paving  or  other  special  improvements 
have  been  order^,  it  shall  be  the  duty  of  the  boaid  of  county  commissioners,  board 
of  education,  or  other  proper  officers,  to  pay  such  special  taxes;  and  in' the  event  of 
the  neglect  or  refusal  of  such  board  or  other  officers  to  levy  or  collect  the  taxes  nec- 
essary to  pay  for  such  improvements,  the  city  may  recover  the  amount  of  such  spe- 
cial taxes  in  a  proper  action,  and  the  judnment  thus  obtained  may  he  enforced  in  the 
same  manner  as  other  *  The  word  ^4ot,^'  as  in  the  act  used,  shall  be  taken  to  mean 
a  'Mot''  as  described  and  designated  upon  the  recorded  plat  of  any  such  city,  and  in 
case  there  is  no  recorded  plat  of  any  such  city,  it  shall  mean  a  lot  as  described  and 
designated  upon  any  generally  recognized  map  of  such  city.  The  word  "land** 
shall  mean  any  subdivided  real  estate;  Provided,  That  if  the  lots  and  real  estate 
abutting  upon  that  part  of  the  street  ordered  paved,  repaved,  or  macadamized,  as 
shown  upon  any  recorded  plat  or  map  are  not  of  a  uniform  depth,  or  if  for  any 
other  reason  it  shall  appear  just  and.  proper  to  the  mayor  and  council,  they  are  au- 
thorized and  empowensd  to  determine  and  establish  the  depth  to  which  ths  real  es- 

*A*piMi^nt  omlailoD  in  original;  for  act  and  also  Uie  engroHed  bill  of  tbli  act  both  read  ai  ft^lowt:  Jiidg>> 
ments  agamit  municipal  corporations. 
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state  shalf  be  charged  and  assessed  with  the  cost  of  improvemebt,  which  shall  be 
determined  and  established  according  to  the  benefits  accruing  to  the  property  by 
reason  of  the  improvement.  £eal  estate  may  be  so  charged  and  assessed  to  a  greater 
depth  of  the  lots,  as  shown  upon  any  such  plat  or  map.  The  mayor  and  council  may, 
in  their  discretion,  include  all  the  real  estate  to  be  charged  and  assessed  with  the 
cost  of  such  paving  or  improvement  in  the  paving  districts  in  this  section  hereinbe- 
fore provided  for,  but  are  not  required  so  to  do,  and  the  mayor  and  council  may,  in 
their  discretion,  in  determining  whether  the  requisite  majority  of  owners  who  are 
hereinbefore  authorized  to  petition  for  paving,  repaving,  or  macadainizing,  and  to 
determine  the  kind  of  material  to  be  used  therefor,  having  joined  in  such  petition 
and  determination,  consider  and  take  into  account  all  the  owners  of  real  esiate..tOa.be 
charged  and  assessed  with  cost  of  improvement,  or  only  such  as  own  real  estate  that 
in  fact  abuts  upon  the  part  of  the  street  proposed  to  be  so  improved.  The  provis- 
ion of  this  section  in  regard  to  the  depth  to  which  the  real  estate  may  be  charged 
and  assessed  shall  apply  to  all  special  taxes  that  may  be  levied,  in  proportion  to  the 
foot  front  in  cities  governed  by  this  act.  Whenever  curbing  or  curbing  and  gutter- 
ing is  done  upon  any  street  or  avenue  in  any  pavine  district  in  which  paving  has 
been  ordered,  and  the  mayor  and  council  shall  deem  it  expedient  so  to  do,  they  shall 
have  power  and  authority,  for  the  purpose  of  paying  the  cost  of  such  curbing  and 
gattering,  to  cause  to  be  issued  bonds  of  the  city,  to  be  called  "Curbing  and  Gutter- 
ing Bonds  of  Paving  District  No. ,''  payable  in  not  exceeding  ten  years  from 

date,  and  to  bear  interest  payable  annually,  not  exceeding  the  rate  of  seven  per  cent 
per  annum,  with  interest  coupons  attached,  and  in  all  such  cases  shall  assess  at  one 
time  the  total  cost  of  such  curbing  and  guttering,  or  curbing,  as  the  case  may  be,  upon 
the  property  abutting  or  adjacent  to  the  portion  of  the  street  or  avenue  so  improved, 
according  to  special  benefits,  such  assessments  to  become  delinquent  the  same  as  the 
assessment  of  the  special  taxes  for  paving  purposes,  and  to  draw  the  same  rate  of 
interest  and  to  be  subject  to  the  same  penalties,  and  may  be  paid  in  the  same  man- 
ner as  special  taxes  for  paving  purposes,  and  the  special  tax  so  assessed  shall  consti- 
tute a  sinking  fund  for  the  payment  of  said  bonds  and  interest,  and  said  bonds  sl\all 
not  be  sold  for  less  than  their  par  value.  Any  party  feeling  aggrieved  by  any  such 
special  tax  or  assessment  or  proceeding,  may  pay  the  said  special  taxes  assessed  and 
levied  upon  his,  her,  or  its  property,  or  such  installments  thereof  as  may  be  due,  at 
any  time  before  the  same  shall  become  delinquent,  under  protest,  and  with  notice 
in  writing  to  the  city  treasurer  that  he  intended  to  sue  to  recover  the  same  back, 
which  notice  shall  particularly  state  the  alleged  grievance,  and  the  ground  thereof; 
whereupon  such  party  shall  have  the  right  to  bring  a  civil  action  within  sixty  (60) 
days  thereafter,  and  not  later,  to  recover  back  so  much  of  the  special  taxes  paid  as  he 
shall  show  to  be  illegal,  inequitable,  and  unjust,  the  costs  to  followthe  judgments,  or 
to  be  apportioned  by  the  court  as  may  seem  proper,  which  remedy  shall  be  exclusive. 
The  city  treasurer  shall  promptly  report  all  such  notices  to  the  city  council  for  such 
action  as  may  be  proper.  No  court  shall  entertain  any  complaint  that  the  party 
was  authorized  to  make  and  did  not  make  to  the  city  council  sitting  as  a  board  of 
equalization,  nor  any  complaint  not  specified  in  said  notice  fully  enough  to  advise 
the  city  of  the  exact  nature  thereof,  nor  any  complaint  that  does  not  go  to  the 
groundwork,  equity,  .jmd  justice  of  the  tax.  The  burden  of  proof  to  show  such 
tax,  or  part  thereof,  invalid,  inequitable,  and  unjust,  shall  rest  upon  the  party  who 
brings  such  suit. 

Amended  1891;  p.  164  to  196. 

2666.  Same — Contracts  for, — All  grading,  paving,  macadamizing,  or  gutter- 
ing of  any  streets,  avenues,  or  alleys  in  the  city  for  which  or  any  part  thereof  a 
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special  tax  shall  be  levied  shall  be  done  by  contract  with  the  lowest  fteponsible 
bidder,  to  be  determined  by  the  coancil. 

2666.  Same — Street  intersectioiUI.  The  cost  and  expense  of  grading,  filling, 
paving,  culverting,  curbing,  guttering,  or  otherwise  improving,  constructing,  or 
repairing  streets,  avenues,  alleys,  and  sidewalks,  at  their  intersections,  may  he  in- 
cluded in  the  special  tax  levied  for  the  construction  or  improvement  of  any  one 
street,  avenue,  alley,  or  sidewalk,  as  may  be  deemed  best  by  the  council. 

2667.  Special  taxes,  when  dae.— Such  special  taxes  shall  be  due  and 
may  be  collected  as  the  improvements  are  completed  in  front  of,  or  along,  or  upon 
any  block  or  piece  of  ground,  or  at  the  time  the  improvement  is  entirely  completed 
or  otherwise,  according  as  shall  be  provided  in  the  ordinance  levying  the  tax. 

2668.  Proceedings  of  officer's  warrant — When  any  special  tax  is  levied 
it  shall  be  the  duty  of  the  city  engineer  to  calculate  the  amount  of  tax  thus  due  on 
each  lot,  part  of  lot,  or  piece  of  ground,  subject  to  the  same,  and  file  a  statement 
thereof  with  the  city  clerk,  who,  as  soon  as  the  said  tax  is  due  on  any  lot  or  piece  of 
ground,  shall  issue  a  certificate  describing  such  lot  or  piece  of  ground  by  number  and 
block  and  stating  the  amount  of  special  tax  due  thereon,  and  the  purpose  for  whidi 
tax  was  levied,  and  he  shall  forthwith  deliver  a  duplicate  of  such  certificate  to  the 
city  treasurer,  who  shall  without  delay  give  at  least  five  days'  notice  through  a  news- 
paper published  in  the  city  of  the  time  when  such  tax  will  become  delinquent;  to 
every  such  certificate  the  city  clerk  shall  append  a  warrant  in  the  usual  form  re- 
quiring the  city  treasurer  to  collect  such  special  tax  or  taxes  by  distress  or  sale  of 
goods  and  chattels  of  the  bodies  corporate  owing  any  such  special  tax  or  taxes,  if 
the  same  be  not  paid  before  the  time  fixed  for  the  same  to  become  delinquent,  and 
to  make  his  return  of  such  warrant  with  his  doings  thereon,  on  or  before  the  fifteenth 
day  of  July  next  thereafter, 

2669.  Apportionment  of  assessment — It  shall  be  sufficient  in  any  case 
to  describe  the  lot  or  piece  of  ground  as  the  same  is  platted  and  recorded,  although 
the  same  belong  to  several  persons;  but  in  case  any  lot  or  piece  of  ground  belong 
to  diflFerent  persons,  the  owner  of  any  part  thereof  may  pay  his  portion  of  the  tax  on 
such  lot  or  piece  of  ground,  and  his  proper  share  may  be  determined  by  the  city 
treasurer. 

2670.  Completion  and  acceptance  of  work.— When  any  improvement 
mentioned  in  this  act  is  completed  according  to  contract,  it  shall  be  the  duty  of  the 
oity  engineer  to  carefully  inspect  the  same,  and  if  the  improvement  is  found  to  be 
properly  done,  such  engineer  shall  accept  the  same,  and  forthwith  report  his  accept- 
ance thereof  to  the  boi^  of  public  works,  who  shall  report  the  same  to  the  coundl 
with  recommendation  that  the  same  be  approved  or  disapproved,  and  the  city  coun- 
cil may  confirm  or  reject  such  acceptance.  When  the  ordinance  levying  the  tax 
makes  the  same  due  a[S  the  improvement  is  completed  in  front  or  along  any  block  or 
piece  of  ground,  the  engineer  may  accept  the  same  in  sections  from  time  to  time  if 
round  to  be  done  according  to  contract,  reporting  his  acceptance  as  in  other  cases. 

2671.  Special  sewer  assessments. — opecial  taxes  may  be  levied  by  the 
-mayor  and  council  for  the  purpose  of  paying  the  cost  of  constructing  sewers  or 
drains  within  the  city,  such  taxes  to  be  levied  on  the  real  estate  lying  and  being 
within  the  sewerage  districts  in  which  such  sewer  or  drain  may  be  situated  to  the  extent 
of  benefits  to  such  property  by  reason  of  such  improvement,  the  benefits  to  such  prop- 
erty to  be  determined  by  the  council  sitting  as  a  board  of  equalization,  after  notice  to 
property  owners  as  in  other  cases  of  special  assessment  provided ;  and  in  cases  where 
the  council,  sitting  as  such  board  of  equalization,  shall  find  such  benefits  to  be  equal 
and  uniform,  such  levy  may  be  according  to  the  front  foot  of  the  lots  or  real  estate 
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within  such  sewerage  districts^  or  aeoording  to  such  other  rule  as  Ae  eooaeU  sitting 
as  suc|i  board  of  equalization  may  adopt  for  the  distribution  or  adjustment,  fiflloflfi 
costs,  upon  the  lots  or  real  estate  in  such  district  benefited  by  such  improvemeBl^' 
and  all  taxes  or  assessments  made  for  sewerage  or  drainage  purposes  shall  be  ool* 
lected  in  the  same  manner  as  other  special  assessments,  and  shall  be  subject  to  the 
same  penalty.  And  where  sewers  are  constructed  and  any  assessment  to  cover  the 
cost  thereof  shall  be  deckred  void,  or  doubts  exist  as  to  the  validity  of  such 
ment,  the  mayor  and  council,  for  the  purpose  of  paying  the  cost  of  such  improve- 
ment, are  hereby  authorized  and  empowered  to  make  a  reassessment  of  such  cost  on 
the  lots  or  real  estate  lying  and  being  within  the  sewerage  district  in  which  any 
such  sewer  may  be  situated,  to  the  extent  of  the  benefits  to  such  property  by  reason 
t)f  such  improvement,  and  such  reassessment  shall  be  made  substantially  in  the. 
manner  provided  for  making  original  assessments  of  like  nature  as  herein  provided, 
and  any  sums  which  may  have  been  paid  toward  said  improvement,  upon  any  lots 
or  real  estate  included  in  such  reassessment,  shall  be  applied  under  the  direction  of 
the  council  to  the  credit  of  the  persons  and  property  on  account  of  which  the  same 
was  paid,  and  in  case  the  credit  shall  exceed  the  sum  reassessed  agtainst  such  persona 
and  property  as  herein  provided  for,  the  council  shall  cause  such  excess,  with  law- 
ful interest,  to  be  refunded  to  the  party  who  made  payment  .thereof;  and  the  taxes 
so  reassessed  and  not  paid  under  a  prior  assessment  shall  be  collected  and  enforced 
in  the  same  manner  as  other  special  taxes,  and  shall  be  subject  to  the  same  penalty. 

2672.  Railways— Use  of  streets— Liability,— AH  street  railway  com- 
panies now  existing  or  hereafter  created,  in  any  city  governed  by  this  act,  or  that  shall 
liereafter  be  organized  thereunder,  shall  be  required  to  pave  or  repave  between  and  to 

one  foot  beyond  their  outer  rails,  or  in  case  said  railway  use  more  than  one  track  in 
any  street,  they  shall  pave  between  and  to  one  foot  beyond  their  outer  rails  where 
such  company  owns,  at  their  own  cost.  Whenever  any  street  shall  be  ordered  paved 
or  repaved  by  the  mayor  and  city  council  of  such  city,  such  paving  or  repaving 
shall  be  done  at  the  same  time  and  shall  be  of  the  same  material  and  character  as 
the  paving  or  repaving  of  the  street  upon  which  such  railway  track  is  located,  un- 
less other  material  be  specially  ordered  oy  tlie  board  of  public  works.  Such  street 
railway  companies  shall  be  required  to  keep  that  portion  of  the  street  required  by 
them  to  be  paved  in  repair,  using  for  said  purpose  the  same  material  as  the  streets 
upon  which  the  track  is  laid  at  the  point  of  re^mir,  or  such  other  material  as  the 
board  of  public  works  may  require  and  order  upon  streets  in  cities  governed  by 
this  act;  as  streets  are  hereafter  paved  or  repaved,  street  railway  companies  shall  be 
required  to  lay  in  the  best  approved  manner  the  strap  or  flat  rail.  The  track  of  all 
railway  companies,  when  located  upon  the  streets  or  avenues  of  the  city,  shall  be 
kept  in  repair  and  safe  in  all  respects  for  the  use  of  the  traveling  public,  and  such 
companies  shall  be  liable  for  all  damages  resulting  by  reason  of  neglect  to  keep 
such  track  in  repair,  or  for  obstructing  the  streets  or  avenues  of  such  ^city.  For 
injuries  to  persons  or  property  arising  wholly  from  the  failure  of  such  company  to 
keep  their  tracks  in  proper  repair  and  free  from  obstruction,  such  companies  shall 
be  liable  and  the  city  shall  be  exempt  from  liability.  The  words  ^'street  railway 
companies,^'  as  used  in  this  act,  shall  be  taken  to  mean  and  include  any  persons, 
companies,  corporations,  or  associations  owning  any  street  railway  in  any  such  city. 

2673.  Special  assessments. — In  the  event  of  the  refusal  or  neglect  of  any 
such  street  railway  companies  to  pave,  repave,  or  repair  when  so  directed  by  the 
mayor  and  council,  upon  the  paving  or  repaving  of  any  street  upon  which  their 
track  is  laid,  the  mayor  and  council  shall  have  power  to  pave,  repave,  or  repair  the 
:same,  and  the  cost  and  expense  of  such  paving,  repaving,  or  repairing  may  be  col- 
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lected  by  levy  and  sale  of  any  real  or  personal  property  of  said  street  railway  com- 
pany, the  same  as  special  taxes  are  collected.  Special  taxes  for  the  purpose  of 
paying  the  costs  of  any  such  paving,  repaving,  macadamizing,  or  repairing  of  any^ 
such  railway  may  be  levied  upon  the  track,  including  the  ties,  iron,  roadbed,  and 
right  of  way,  side  tracks,  and  appurtenances,  including  buildings  and  real  estate 
belonging  to  any  such  company  or  persons,  and  used  for  the  purpose  of  such  street 
railway  business,  all  as  one  property,  or  upon  such  part  of  such  tracks,  appurten* 
ances,  and  property  as  may  be  within  the  district  paved,  repaved,  macadamized,  or 
repaired,  or  any  part  thereof,  and  shall  be  a  lien  upon  the  property  upon  which 
levied  from  the  time  of  the  levy  until  satisfied.  No  mortgage,  conveyance,. pledge, 
transfer,  or  incumbrance  of  any  such  property  of  any  such  company  or  person,  oroi 
any  of  its  rolling  stock  or  personal  proi)erty,  created  or  suffered  by  any  such  com- 
pany or  party,  after  the  time  when  any  street  or  part  thereof  upon  which  any  sucb 
street  railway  shall  have  been  laid,  shall  have  been  ordered  paved,  repaved^ 
macadamized,  or  repaired,  shall  be  made  or  suffered,  except  subject  to  the  actual  or 

E respective  lien  of  such  special  taxes,  whether  actually  levied  or  not,  if  such  levy 
e  in  contemplation.  The  treasurer  shall  have  the  power  and  authority  to  seize  any 
personal  property  belonging  to  any  such  person  or  company  for  the  satisfaction  of 
any  such  special  taxes  when  delinquent,  and  to  sell  the  same  upon  the  same  adver- 
tisement and  the  same  manner  as  constables  are  now  authorized  to  sell  personal 
property  upon  execution  at  law,  but  failure  to  do  so  shall  in  no  wise  affect  or  impair 
the  lien  of  the  tax  or  any  proceeding  allowed  by  law  for  the  enforcement  thereof* 
The  railroad  track  or  any  other  property  upon  which  such  special  taxes  shall  be 
levied,  or  so  much  thereof  as  may  be  necessary,  may  be  sold  for  the  payment  of 
such  special  taxes  in  the  same  manner  and  with  the  same  effect  as  real  estate  upon 
which  such  special  taxes  may  be  levied  may  be  sold.  It  shall  also  be  competent 
for  any  such  city  to  bring  a  civil  action  against  any  party  owning  or  operating  any 
such  street  railway  and  liable  to  pay  said  taxes  to  recover  the  amount  thereof  or  any 
part  thereof  delinquent  and  unpaid,  in  any  court  having  jurisdiction  of  the  amount,, 
and  obtain  judgment  and  have  execution  therefor,  and  no  property,  real  or  personal,, 
shall  be  exempt  from  any  such  execution;  Provided^  That  real  estate  shall  not  be 
levied  upon  by  execution,  except  by  execution  out  of  the  district  court  on  a  judg- 
ment therein,  or  transcript  of  a  judgment  filed  therein,  as  now  provided  by  law. 
No  property  seized  by  the  treasurer  as  hereinbefore  provided,  or  upon  any  such 
execution  shall  be  taken  from  the  officer  holding  the  same  or  any  order  of  replevin. 
No  defense  shall  be  allowed  in  any  such  civil  action,  except  as  goes  to  the  ground 
work,  equity,  and  justice  of  the  tax,  and  the  burden  of  proof  shall- rest -upon  the 
party  assailing  the  tax.  In  case  part  of  such  special  tax  shall  be  shown  to  be  in- 
valid, unjust,  and  inequitable,  judgment  shall  be  rendered  for  such  amount  ds  is 
just  and  equitable,  andf  costs  shall  follow  the  judgment.  It  shall  be  competent  for 
the  mayor  and  council,  upon  the  written  application  of  any  company,  association,, 
corporation,  or  person  owning  any  such  street  railway,  to  provide  that  such  special 
taxes  shall  become  delinquent  and  payable  in  installments  as  in  case  of  taxes  levied 
upon  abutting  real  estate  as  hereinbefore  provided,  but  such  application  shall  be 
taken  and  deemed  a  waiver  of  any  and  all  objections  to  such  taxes  and  to  the 
validity  thereof  Such  application  shall  be  made  at  or  before  the  final  levy  of  such 
taxes.  The  provisions  of  this  act  with  regard  to  the  levy,  collection,  and  enforce- 
ment of  special  taxes  to  pay  the  cost  of  paving,  repaving,  macadamizing,  or  re- 
pairing of  any  such  street  railways  shall  apply  to  all  such  special  taxes  hereafter 
levied. 

2674,  Electdve  board  of  public  works.— There  may  be  in  each  city  a 
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board  of  pablic  works  which  shall  consist  of  three  members,  residents  of  said  city, 
to  be  appointed  by  the  mayor,  by  and  with  the  assent  of  the  council,  before  the  first 
Monday  of  June,  1889,  for  the  term  of  one,  two,  and  three  years  respectively,  the 
term  of  oiBce  of  each  to  be  designated  by  the  mayor,  and  annually  thereafter  shall 
be  appointed,  as  hereinbefore  provided,  one  member,  whose  term  of  office  shall  be 
three  years.  The  mayor,  by  and  with  the  assent  of  the  council,  shall  designate  one 
of  the  members  of  such  board  to  be  the  chairman  thereof.  The  salary  of  the  mem* 
bers  of  such  board  of  public  works  shall  be  fixed  by  ordinance,  and  the  salary  of 
the  chairman  shall  not  exceed  six  hundred  dollars  per  annum,  and  the  salary  of  each 
of  the  other  members  shall  not  exceed  one  hundred  dollars  per  annum.  Each  of 
the  members  of  said  board  shall,  before  entering  upon  the  discharge  of  his  duties, 
take  an  oath  to  faithfully  discharge  the  duties  of  his  office,  and  enter  into  a  bond 
with  such  city  with  two  or  more  good  and  sufficient  sureties  (to  be  approved  by  the 
mayor  and  council),  the  bond  of  the  chairman  to  be  in  the  sum  of  ten  thousand 
dollars  ($10,000),  and  the  other  two  in  the  sum  of  five  thousand  dollars  ($5,000^ 
^ch,  conditioned  for  the  faithful  performance  of  his  duties  as  member  of  the  boara 
of  public  works.  The  chairman  of  sifeh  board  shall  devote  his  entire  time  to  the 
performance  of  his  ofiicial  duty,  and  no  member  of  such  board  shall  ever  be  directly 
or  indirectly  interested  in  any  contract  entered  into  by  them  on  behalf  of  such  city, . 
nor  shall  they  be  interested  either  directly  or  indirectly  in  the  purchase  of  any  ma- 
terial to  be  used  or  applied  in  and  about  the  uses  and  purposes  contemplated  by  this 
act.  It  shall  be  the  duty  of  the  board  of  public  works,  and  it  shall  hav^  power,  to 
make  contracts  on  behalf  of  the  city  for  the  performance  of  all  such  work,  and  the 
erection  of  all  such  improvement  as  may  be  ordered  by  the  mayor  and  council,  but 
only  with  the  approval  of  the  mayor  and  council ;  to  superintend  the  performance 
of  all  such  work  and  the  erection  of  all  such  improvements;  to  approve  the  esti- 
mates of  the  city  engineer,  which  may  be  made  from  time  to  time,  of  the  value  of 
the  work  as  the  same  may  progress;  to  accept  any  work  done  or  improvements 
made  when  the  same  shall  be  fully  completed  according  to  contract,  subject,  how- 
ever, to  the  approval  of  the  mayor  and  council,  and  to  perform  such  other  duties  as 
may  be  conferred  upon  them  by  ordinance.  Any  member  of  such  board  may  at 
any  time  be  removed  from  office  by  the  mayor  and  a  majority  of  the  council,  and 
the  proceedings  in  that  behalf  shall  be  entered  in  the  journal  of  the  counciL 

2676.  Poll  tax. — Each  city  governed  by  this  chapter  shall  provide  that  all 
male  residents  of  the  corporation  between  the  ages  of  twenty-one  and  fifty  years 
shall,  between  the  first  day  of  April  and  the  first  day  of  November  of  each  year, 
■either  by  themselves  or  satisfactory  substitute,  perform  two  days'  labor  upon  the 
streets,  alley,  jor  highways  within  such  corporation  at  such  time  and  places  as  the 

? roper  offieer  may^rect,  and  upon  three  days'  notice  in  writing  given;  Provided, 
'hat  all  persgiBB  so  notified  may  commute  the  labor  so  required  by  the  payment  of 
the  sum  of" three  dollars  to  the  proper  officer  of  the  city,  as  may  be  provided  by 
ordinance,  and  the  fund  arising  under  this  section  shall  be  extended  by  the  city  au- 
thorities in  the  repair  and  maintenance  of  the  streets,  and  alleys,  and  highways  in 
«iid  city.  They  may  further  provide  that  for  each  day's  failure  to  attend  and  per- 
form the  labors  as  required  at  the  time  and  place  si)ecified,  the  delinquent  shall  for- 
feit and  pay  to  the  corporation  any  sum  not  exceeding  one  dollar  for  erch  day's 
delinquency.  The  amount  so  due  for  labor  tax  to  the  amount  of  three  dollar?^,  unon 
the  failure  to  labor  or  commute  as  above  required,  shall  be  treated  and  collec  ed  as 
taxes  on  property,  and  the  same  shall  be  a  lien  on  all  the  pro])erty  of  such  persons 
that  may  be  listed  and  assessed  for  taxation  for  that  year;  and  it  shall  be  the  duty 
^f  the  city  clerk  to  certify  the  amount  due  from  each  individual  as  aforesaid  to  the 
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city  treasurer  as  hereinbefore  provided,  and  the  certificate  ai  the  city  derk  under 
the  seal  of  the  city,  that  the  person  named  therein  has  performed  the  labor  or  eoan- 
muted  as  herein  required,  shall  be  received  bj  the  treasurer  in  dischai^  of  the 
amount  due  from  such  person.  The  fund  arising  under  this  section  shall  be  paid 
into  the  fund  hereinbefore  created  from  taxes  levied  for  road  purposes^  and  shall  be 
treated  and  expended  in  the  same  manner. 

2676.  Finance — Published  statement. — The  mayor  and  council  shall  caose 
to  be  published,  semi-annually,  a  statement  of  the  receipts  of  the  city  and  the 
sources  thereof,  and  an  itemized  account  of  the  expenditures  and  the  financial  condi* 
tion  of  the  city. 

2677.  Witnesses. — The  council  or  any  committee  of  the  members  thereof  shaU 
have  power  to  compel  the  attendance  of  witnesses  for  the  investigation  of  matters 
that  may  come  before  thopi,  and  the  presiding  officer  of  the  council,  or  chairman  oi 
such  committee  for  the  time  being,  may  administer  the  requisite  oaths,  and  suck 
council  or  committee  shall  have  the  same  authority  to  compel  the  giving  of  testimony 
as  is  conferred  on  courts  of  justice. 

2678.  Clonnty  jaiL — Any  city  shall  have  the  right  to  use  the  jail  of  the  county 
for  the  confinement  of  such  persons  as  may  be  liable  to  imprisonment  under  die  or- 
dinances of  said  city,  but  it  shall  be  liable  to  the  county  for  the  cost  of  keeping  snob 
prisoners.  The  city  shall  not  pay  to  exceed  fifteen  cents  for  each  meal  furnished 
prisoners  and  fifteen  cents  for  lodging. 

2679.  Bonds  for  sewers  and  water- works. — The  mayor  and  council  shaU 
have  power  to  borrow  money  and  pledge  the  property  and  credit  of  the  city  upon  ita 
negotiable  bonds  or  otherwise,  to  an  amount  not  exceeding  in  the  aggregate  one  hon^ 
dred  thousand  dollars,  for  the  purpose  of  constructing  or  aiding  in  the  construction 
of  a  system  of  sewerage,  authority  therefor  having  been  first  obtained  by  a  majority 
vote  of  the  people  at  an  election  upon  a  proposition  submitted  in  the  manner  provided 
by  law  for  the  submission  of  propositions,  to  aid  in  the  construction  of  railroads  and 
other  works  of  internal  improvement,  and  to  borrow  money  and  pledge  the  property 
and  credit  of  the  city,  in  the  manner  aforesaid,  and  upon  being  authorized  as  afore- 
said, to  an  amount  not  exc^ing  one  hundrea  thousand  dollars  for  the  purpose  oi 
constructing,  maintaining,  and  operating  a  system  of  water- works  for  said  city ;  Pro^ 
videdy  That  bonds  heretofore  issued  by  any  such  city  for  said  purposes,  and  being 
outstanding  and  unpaid,  shall  be  included  and  counted  as  a  part  of  the  amount  hereby 
authorized  to  be  issued. 

2680.  Same — ^Vote  of  people. — Before  submitting  any  pro]K)sition  for  borrow- 
ing of  money  for  either  of  the  purposes  mentioned  in  the  preceding  section,  the  mayor 
and  council  shall  determine  upon  and  adopt  a  system  of  sewerage  or  of  water-worksy 
as  the  case  may  be,  and  shall  procure  from  the  city  engineer  an  estimate  of  tlie  actual 
cost  of  such  system,  and  of  the  cost  of  so  much  thereof  as  the  mayor  and  council 
may  propose  to  construct,  with  the  amount  proposed  to  be  borrowed,  and  plans  oi 
such  system  and  such  estimate  shall  be  placed  and  remain  in  the  hands  of  the  city 
derk,  subject  to  public  inspection  during  all  the  time  such  proposition  to  borrow 
money  shall  be  pending;  after  a  system  shall  have  been  adopted,  no  other  system 
shall  be  adopted  in  lieu  thereof,  unless  authorized  by  a  vote  of  the  people ;  after  con- 
struction of  water-works  the  city  may  by  vote  of  the  people  issue  bonds  to  construct 
extensions  of  such  works  not  to  exceed  ten  thousand  dollars  in  any  one  year. 

2681.  Same — ^Water- works. — When  the  system  of  water-works  shall  have 
been  adopted  and  the  people  shall  have  voted  to  borrow  money  to  aid  in  their  con- 
struction as  aforesaid,  the  mayor  and  council  may  erect,  and  construct,  and  main- 
tain such  system  of  water-works,  either  within  or  without  the  corporate  limits  of  the 
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eiiy^  and  make  all  needfal  mlM  and  r^nlatioos  ooDoerniDg  the  use  of  saob  wateiv 
yfoAsBf  and  to  do  all  acts  neoessaiy  for  the  constraction,  completion,  and  manage- 
m^it,  and  control  of  the  same  not  inconsistent  with  this  act,  including  the  taking  of 
private  property  for  public  use  for  the  construction  and  operation  of  the  same,  com- 
pensi^ion  to  be  ascertained  and  made  therefor  in  the  manner  provided  by  law  for 
acquiring  the  right  of  way  and  depot  grounds  for  railway  companies  by  the  exer- 
cise  of  tne  right  of  eminent  domain. 

2682.  Same — Contracts. — In  case  such  aids  shall  not  be  voted  by  the  people 
ia  the  manner  aforesaid,  the  mayor  and  council  may  contract  with  and  procure  in- 
dividuals or  corporations  to  construct  and  maintain  a  system  of  water-works  in  such  * 
city  for  any  time  not  exceeding  twenty  years  from  the  date  of  the  contract,  and  with 
a  reservation  to  the  city  of  the  right  to  purchase  such  water-works  at  any  time  afler 
the  lapse  of  ten  years  from  the  date  of  the  contract  upon  payment  to  such  individ- 
uals or  corporation  of  any  amount  to  be  determined  from  the  contract,  not  exceed- 
ing the  cost  of  construction  of  such  water-works;  in  other  respects  such  contract 
may  be  upon  such  terms  as  may  be  agreed  upon  by  a  two-thirds  vote  of  the  mayor 
and  council,  entered  upon  the  minutes;  Providea,  That  no  such  contract  shall  be 
made  unless  thereunto  authorized  by  a  majority  vote  of  the  l^al  voters  of  said  city 
at  a  special  election  called  for  such  purpose. 

2683.  Bonds — Interest. — No  bonds  issued  by  the  city  for  any  purpose,  ex- 
cept paving  district  bodds,  shall  draw  interest  at  a  greater  rate  than  six  per  cent 
per  annum,  nor  sold  for  less  than  par-or  face  value,  and  shall  be  redeemable  at  the 
option  of  the  city  at  any  time  after  five  years  from  their  date. 

2684.  Water  commissioner. — Before  the  mayor  and  council  shall  enter 
upon  the  construction  of  any  system  of  water- works  a  water  commissioner  shall  be 
appointed,  who  shall  give  bonds  in  not  less  than  the  sum  of  five  thousand  dollars. 

2686.  Same — ^Duties. — Such  water  commissioner,  under  the  direction  and 
supervision  of  the  mayor  and  council,  shall  have  general  management  and  control  of 
such  system  of  water-works  and  of  the  erection  and  construction  of  the  same,  fixing 
the  rates,  within  such  limits  as  may  be  prescribed  by  ordinance,  to  be  paid  by  the 
inhabitants  of  the  city  for  the  use  of  water,  water-meters,  and  hydrants.  It  shall 
be  his  duty  to  collect  all  moneys  receivable  by  the  city  on  account  of  said  system  of 
water-works,  and  to  faithfully  account  for  and  pay  the  same  over  to  the  treasurer^ 
taking  his  receipts  therefor  in  duplicate,  and  filing  one  of  the  same  with  the  city 
clerk ;  to  make  a  detailed  report  to  the  council  at  least  once  in  six  months  of  the 
tendiition  of  said  water  system  and  of  all  mains,  pi|)es,  hydrants,  reservoirs,  and 
machinery,  and  recommending  such  improvements,  repairs,  and  extensions  thereof  as 
he  may  think  proper,  and  showing  the  amount  of  the  receipts  and  expenditures 
thereof  for  the  preceeding  six  months ;-  and  no  bill  or  claim  for  any  work  or  mate- 
rial done  or  furnished  for  said  system  of  water- works  shall  be  paid  or  allowed  in 
whole  or  in  part,  except  as  the  same  shall  have  been  first  audit^  and  allowed  by 
said  water  commissioner.  Said  water  commissioner  shall  perform  such  other  duties 
as  may  be  required  of  him  by  ordinance,  and  upon  his  recommendation  the  mayor 
and  council  may  employ  such  laborers  and  clerks  as  to  them  may  appear  necessary. 

2686.  Council— Mayor — Eligihility. — No  member  of  the  council  or  the 
mayor  shall  be  eligible  to  the  office  of  water  commissioner  during  the  term  for  which 
he  shall  be  elected. 

2687.  Tax  for  sewerage  and  water-works. — When  any  bonds  shall 
have  been  issued  by  the  city  lor  the  purpose  of  constructing  or  aiding  in  the  con- 
struction of  a  system  of  water- works  or  system  of  sewerage,  there  shall  thereafter  be 
levied  annually  upon  all  of  the  taxable  property  of  said  city  a  tax  not  exceeding  one 
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mill  for  every  twenty  thousand  dollars  of  bonds  so  issued,  which  shall  be  known  as 
the  water- works  tax,  or  sewerage  tax^  as  the  case  may  be^  and  shall  be  payable  only 
in  money.  The  proceeds  of  such  tax,  together  with  all  income  received  by  the  ciij 
froBi  the  water-works^  and  from  the  payment  and  collection  of  water  rent  taxes  and 
rates  of  assessments,  shall  first  be  applied  to  the  payment  of  the  current  expenses  of 
water-works  and  interest  on  money  borrowed  and  bonds  issued  for  their  constmcticMiy 
and  the  surplus,  if  any,  shall  be  used  for  the  extension  of  such  system  or  retained 
foar  a  sinking  fund  for  the  payment  of  such  loan  or  bonds  at  maturity. 

2688.  liquors — ^license. — The  mayor  and  city  council  may  by  ordi- 
nance license,  restrain,  regulate,  or  prohibit  the  selling  or  giving  away  of  nudt, 
spirituous,  or  vinous,  mixcS  or  fermented  intoxicating  liquors,  the  license  not  to 
extend  beyond  the  municipal  year  for  which  it  shall  be  granted,  and  to  determine 
the  amount  to  be  paid  for  such  license,  not  less  than  the  minimum  sum  required 
by  any  general  law  upon  the  subject ;  Provided,  That  special  permits  may  be 
granted  to  druggists  tor  the  sale  of  liquors  for  medicinal  and  mechanical  pur- 
poses ;  And  provided  further,  That  all  such  licensees,  except  druggists,  shall  be  re- 
quired to  give  bonds  in  all  respects,  and  they  and  their  sureties  shall  be  liaUe  on 
such  bonds  in  all  respects  as  in  case  of  persons  to  whom  licenses  for  the  sale  of 
intoxicating  liquors  are  or  may  be  granted  by  county  boards,  and  all  the  re- 
strictions, regulations,  forfeitures,  and  penalties  provided  by  law  respecting  the 
sale  of  liquors  by  persons  licensed  therefor  by  the  county  boards,  shall  apply  to 
and  govern  persons  (except  druggists)  licensed' by  virtue  of  this  section,  and  any 
person  selling  or  giving  away  in  said  city  any  liquor  of  the  description  mentioned 
in  this  section,  without  first  having  complied  with  such  regulations,  and  procured  a 
license  or  permit  therefor,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  shall  be  fined  in  any  sum  not  more  than  one  hundred  dollars  for  each 
offense,  and  be  committed  to  the  city  jail  until  such  fines  and  costs  are  paid  ;  Pro- 
vided, That  any  permits  issued  to  a  druggist  may  be  revoked  by  the  council  at 
pleasure ;  And  furHier,  That  any  license  issued  by  the  mayor  and  council  for  any 
purpose  mentioned  in  this  section  shall  be  revoked  by  the  mayor  and  council  upon 
conviction  of  the  licensee  of  any  violation  of  any  law,  ordinance,  or  r^ulation 
pertaining  to  the  sale  of  such  liquors,  and  proceedings  of  appeal  or  error  taken  to 
review  such  judgment  of  conviction  shall  in  nowise  affect  the  revocation  of  sudi 
license  or  the  effect  of  such  conviction  until  such  appellate  or  error  proceedings  be 
finally  determined  and  such  conviction  be  finally  annulled,  revoked,  or  reversea. 

Is  coDstitotional ;  revocation  may  be  made  by  resolation  on  a  oertificate  of  a  oonvictioQ  and 
without  notice.    23,  380  (36  N.  W.,  654). 

2689.  Payment  of  taxes. — All  taxes  levied  for  the  purpose  of  raising 
money  to  pay  for  interest  or  to  create  a  sinking  fund  for  the  payment  of  the  prin- 
cipal of  any  funded  or  bonded  debt  of  the  city  shall  be  payable  in  money  ooly, 
and,  except  as  otherwise  expressly  provided,  no  moneys  so  obtained  shall  be  used 
for  any  other  purpose  than  the  payment  of  the  interest  or  debt  for  the  payment  of 
which  theyshall  have  been  raised ;  Provided,  That  such  sinking  fund  may,  under 
the  direction  of  the  mayor  and  council,  be  invested  in  any  of  the  undue  bonds  is- 
sued by  the  city,  provided  they  can  be  procured  by  the  treasurer  at  such  rate  or 
premium  as  shall  be  prescribed  by  ordinance ;  And  provided  further,  That  any  due 
or  overdue  bond  or  coupon  shall  be  a  suflBcient  warrant  or  order  for  tlie  payment  of 
the  same  by  the  treasurer  out  of  any  fund  specifically  created  for  that  purpose, 
without  any  further  order  or  allowauce  by  the  mayor  or  council. 

2690.  Printer's  fees. — The  mayor  or  council  shall  not  allow  or  pay  for  the 
printing  of  any  notice,  advertisement,  or  publication  in  any  newspaper  any  greater 
sum  or  rate  than  twenty-five  cents  per  square  of  unleaded  nonpareil  type. 
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2691.  Special  engineer. — ^The  mayor  and  counoil  may,  whenever  they  deem 
it  expedient,  employ  a  special  engineer  to  make  or  assist  in  making  any  particalar 
estimate  or  survey,  and  any  estimate  or  survey  made  by  such  special  engineer  shall 
have  the  same  validity  and  serve  in  all  respects  as  though  the  same  had  been  made 
•by  the  city  engineer. 

2692.  Police  judge — Jurisdiction. — The  police  judge  shall  have  exclusive 
jurisdiction  over,  and  it  shall  be  bis  duty  to  hear  and  determine,  all  offmses  against 
the  ordinances  of  the  city,  and  shall  have  jurisdiction  concurrent  with  justicies  of  the 
Ipeaoe,  and  of  misdemeanors  under  the  laws  of  the  state,  arising  within  the  limits  of 
the  city,  when  the  fine  which  may  be  imposed  does  not  exceed  two  hundred  dollars 
{$200),  or  the  imprisonment  three  months ;  and  he  shall  have  also  such  concurrent 
jurisdiction  for  the  examination  of  ofienders  against  the  laws  of  the  state  for  offenses 
arising  within  the  city  limits. 

2693.  Same — Powers — Duties. — The  police  judge  shall  be  a  conservator 
of  the  peace  and  his  court  shall  be  open  every  day,  except  Sundays,  to  hear  and  de- 
termine any  and  all  cases  cognizable  before  him.  No  act  shall  be  performed  by  him 
on  Sundays,  except  to  receive  complaint,  issue  process,  and  take  bail.  He  shall 
have  power  to  enforce  due  obedience  to  all  orders,  rules,  and  judgments  made  by 
him;  he  shall  have  the  same  power  as  the  district  court  in  the  issuing  of  warrants, 
subpoena,  or  other  process  that  may  be  necessary,  and  may  fine  or  imprison  for  con- 
tempt offered  to  him  while  holding  court  or  to  process  issued  by  him,  in  the  same 
manner  and  to  the  same  extent  as  the  district  court. 

2694.  Same — ^Appeal. — In  all  cases  before  the  police  judge  arising  under 
the  ordinances  of  the  city,  wherein  the  fine  assessed  exceeds  the  sum  of  ten  dollars 
or  the  imprisonment  ten  days,  an  appeal  may  be  taken  by  the  defendant  to  the  dis- 
trict court  in  and  for  the  county  in  which  said  city  is  situated ;  but  no  appeal  shall 
be  allowed  unless  such  defendant  shall  within  ten  days  enter  into  recognizance  with 
sufficient  securities,  to  be  approved  by  the  judge,  conditioned  for  the  payment  of 
the  fine  and  costs  of  appeal,  if  it  should  be  determined  against  the  appellant. 

2695.  Same — Error. — On  the  trial  of  any  case  in  the  police  court  it  shall  be 
the  duty  of  the  police  judge  to  sign  any  bill  of  exception  tendered  to  the  court  dur- 
ing' the  progress  of  such  trial ;  Provided^  The  truth  of  the  matter  be  fairly  stated, 
and  thereupon  said  exception  shall  be  entered  in  the  record  of  such  trial.  Any 
final  conviction,  sentence,  or  judgment  of  the  police  court  may  be  examined  into 
'by  the  district  court  on  writ  of  error,  which  may  be  allowed  by  such  court  or  the 
judge  thereof,  for  sufficient  cause,  and  proceedings  may  be  staid  as  may  be  deemed 
rea^nable;  and  the  revising  courts  shall  in  such  proceedings  take  judicial  notice  of 
«11  ordinances  of  the  city. 

2696.  Same — Complaints. — ^Whenever  complaints  shall  be  made  to  the 
police  judge  on  oath  or  affirmation  of  any  person  that  an  offense  has  been  committed, 
of  which  the  police  judge  has  jurisdiction,  the  police  jud^e  shall  forthwith  issue  a 
warrant  for  the  arrest  of  the  offender,  which  warrant  shall  be  served  by  the  city 
council,  policeman,  the  sheriff,  or  a  constable  of  the  county,  or  some  person  spe- 
cially appointed  by  the  police  judge  for  that  purpose. 

2697.  Fines  and  Penalties. — All  fines  and  penalties  collected  arising  from 
a  breach  of  ordinances  of  the  city  shall  be  paid  to  the  city  treasurer,  and  all  fines 
and  penalties  collected,  arising  from  misdemeanors  under  the  laws  of  the  state,  shall 
be  paid  to  the  county  treasurer,  and  the  police  judge  shall  report  at  the  end  of  each 
calendar  month  a  list  of  all  cases  for  violation  of  city  ordinances  instituted  in  his 
<X)urt  and  the  disposition  thereof,  with  a  statement  of  the  fines,  penalties,  and  costs 
i)y  him  received,  and  shall  at  the  end  of  each  month  pay  to  the  city  treasurer  all 
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saoh  fines  by  him  reoeived,  and  in  the  event  that  the  polioe  judge  dudl  fidi  to  naake 
rqmt  as  hanm  provided  for  the  period  often  ^^i/sf^  i^  office  shall  be  declareck 
vacant. 

26&8.  TriaL — ^When  any  person  shall  be  brought  before  the  police  jodRe 
upon  such  warrant,  it  shall  be  his  duty  to  hear  and  determine  the  complaint  al-> 
leged  against  the  defendant 

2699.  Becognizance. — ^Upon  good  cause  the  police  judee  may  postpone  the 
trial  of  a  case  to  a  day  certain,  in  which  case  he  shall  require  the  defendant  to  enter 
into  rec(^nizance,  with  sufficient  security,  conditioned  mat  be  will  appear  b^re^ 
said  judge  at  the  time  and  place  appointed,  then  and  there  to  answer  the  compliuiit 
allied  against  him. 

2700.  Same — Breach. — In  case  of  the  breaoltof  any  oogoiai&ce  entered  isto- 
as  aforesaid,  the  same  shall  be  certified  to  the  district  court  of  the  pA)per  ooonty  tiv 
be  proceeded  upon  according  to  law ;  if  in  the  progress  of  «iy  trial  bdbre  the  said 
judge  it  shall  appear  that  the  accused  ought  to  be  put  upon  his  trial  for  an  ofiense  :not 
cognizable  before  said  judge,  he  shall  immediately  stop  all  further  proceedings  be- 
fore him,  and  proceed  as  in  other  cases  exclusively  cognizable  before  the  district 
court. 

2701.  Witnesses. — It  shall  be  theduty  of  said  judge  to  summon  all  persons- 
whose  testimony  may  be  deemed  material  as.  witnesses  at  (he  trial,  and  to  enforoo 
their  attendance  by  attachment,  if  necessary,  and  all  witnesses  shall  receive  the  sun^ 
of  fifty  cents  for  each  day's  attendance. 

2702.  Trial  by  jury. — Cases  in  the  police  court  for  violation  of  city  ordi- 
nances shall  be  tried  and  determined  by  the  police  judge  without  the  intervention  or 
a  jury;  cases  of  misdemeanor  under  the  statutes  of  the  state  shall  be  tried  by  the 
police  judge  alone,  unless  the  defendant  demand  a  jury;  if  jury  be  demanded  the 
case  shall  be  tried  by  a  jury  of  six  competent  men,  unless  a  smaller  number  i» 
agreed  to  by  the  defendant,  to  be  selected  in  the  manner  provided  by  law  for  select* 
ing  jurors  in  justices'  courts,  and  the  trial  of  such  cases  before  said  polioe  judge 
shall  be  conducted  in  all  respects  not  herein  otherwise  provided  in  like  manner  as  io 
criminal  cases  before  justices  of  the  peace.  Jurors  in  the  police  court  shall  receive 
the  same  fees  as  jurors  in  justices'  courts,  to  be  taxed  as  other  costs  are  taxed  in  the- 
case. 

2703.  Judgment. — If  the  defendant  be  found  guilty,  the  police  judge  shallt 
declare  and  assess  the  punishment,  and  render  judgment  accordingly.  It  shall  be- 
part  of  the  judgment  that  the  defendant  stand  committed  until  judgment  be  com- 
plied with ;  Provided,  That  in  any  prosecution  for  violation  of  any  ordinance,^  the 
defendant  shall  have  the  right  to  produce  before  said  police  judge  one  or  more  sure- 
ties to  the  satisfaction  of  said  judge,  which  said  sureties  shall,  with  the  defendant, 
confess  a  judgment  for  the  amount  of  the  fine  or  penalty  imposed,  with  the  cost  of 
suit,  and  said  judge  shall  enter  said  confession  of  judgment  upon  his  docket  and 
render  judgment  accordingly  in  the  name  of  the  state  of  Nebraska  against  them 
for  the  amount  of  such  fine  and  costs,  and  if  said  judgment  be  not  paid  within 
ninety  days  from  the  date  of  such  confession  and  entering  of  judgment,  said  police 
judge  shall  issue  execution  and  collect  the  amount  of  said  fine  or  ])enalty  and  costs, 
in  the  manner  provided  by  law  for  collecting  judgment  by  execution  in  justices'' 
courts. 

2704.  Discharge. — Any  defendant  committed  under  the  provisions  of  thi^ 
act  for  a  misdemeanor  arising  under  the  laws  of  this  state  may  be  discharged  in  the- 
same  manner  as  if  he  had  been  committed  in  the  county  court. 

2705.  Proceedings. — In  all  cases  not  herein  specially  provided  for,  the  pro- 

Digitized  byVjOOQlC 


Ch.  36.  crnEs  of  fibst  class— 10,000  to  2^,000.  61» 


aod  proceeding  before  the  judge  shall  be  governed  by  laws  regulating  proceed 
ings  in  justices'  courts  in  criminal  cases. 

.  270&  Oftnti'^TllWffft. — "Wh&n  a  txkl  diall  be  oantiBiied  by  the  judge  it  shall 
not  be  necessary  to  summon  any  witness  who  may  be  present  at  the  eontinyanoG,  but 
the  judge  shall  verbally  notify  such  witness  as  either  party  may  require  to  atteud  be- 
fore him  to  testify  in.  the  case  on  the  day  of  trial,  which  verbal  notice  shall  be  as 
valid  as  a  summons. 

2707.  Challenges. — In  trials  by  a  jury  before  the  police  judge  ctialleuge& 
shall  be  allowed  in  the  same  manner  as  in  similar  cases  before  the  justices  of  the 
peace. 

2708.  Fnnishment. — ^Any  person  convicted  before  the  judge  of  any  offense 
under  the  ordinances  of  the  city  shall  be  punished  by  such  fine  and  imprisonment 
as  may  be  regulated  by  ordinance. 

2709.  Workinff  prisoner. — Whenever  the  defendant  is  sentenced  to  Impris- 
onment for  the  violation  of  a  city  ordinance,  he  shall  be  put  to  work  for  the  benefit 
of  the  city,  under  the  direction  of  the  mayor,  for  the  term  of  his  imprisonment^  and 
when  committed  for  the  non-payment  of  a  fine  or  costs  for  the  violation  of  any  ordi- 
nance, he  shall  also  be  put  to  work  for  the  benefit  of  the  city,  and  gtmll  be  credited 
on  such  fine  and  costs  $1.50  (one  doljar  and  fifty  cents)  per  day  for  each  day  he 
shall  work. 

2710.  Vacancy  in  office. — In  case  of  a  vacany  in  the  office  of  police 
judge  by  death,  resignation  or  otherwise,  or  in  case  of  the  absence,  disability^  or 
personal  interest  of  said  judge,  such  fact  being  shown  by  a£Gdavit,  the  nmyor  shall^ 
on  notice  therof,  appoint  some  justice  of  the  peace,  holding  and  exercising  the  duties 
of  his  office,  within  the  corporate  limits  of  such  city,  to  act  as  police  judge  duriug 
such  vacancy,  absence,  or  disability  of  said  police  judg«. 

2711.  Viaducts.— The  mayor  and  council  shall  have  power  to  require  any 
railroad  company  or  companies,  owning  or  operating  any  railroad  track  or  tracks 
upon  or  across  any  public  street  or  streets  of  the  city,  to  erect,  construct,  reconstruct^ 
complete,  and  keep  in  repair  any  viaduct  or  viaducts,  upon  or  alon^  euch  street  or 
streets,  and  over  or  under  such  track  or  tracts,  including  the  approaches  to  sueii  via- 
duct or  viaducts  as  may  be  deemed  and  declared  by  the  mayor  or.  council  necessary  for 
the  safety  and  protection  of  the  public ;  Provided,  That  the  approaches  to  any  such 
viaduct  which  any  railroad  company  or  companies  may  be  required  to  construct^ 
reconstruct,  and  keep  in  repair,  shall  not  exceed  for  each  viaduct  a  total  dietauoe  of 
eight  hundred  feet.  Whenever  any  such  viaduct  shall  be  deemed  and  declared  by 
ordinance  necessary  for  the  safety  and  protection  of  the  public,  the  mayor  and  coun- 
cil shall'  provide  for  appraising,  assessing,  and  determining  the  damageSj  if  any, 
which  may  be  caused  to  any  property  by  reason  of  the  construction  of  any  such 
viaduct  and  its  approaches.  The  proceedings  for  such  purpose  shall  be  the  ^meas 
provided  herein  for  the  purpose  of  determining  damages  to  property  owners  by 
reason  of  the  change  of  grade  of  a  street,  and  such  damage  shall  be  paid  to  the 
city,  and  may  be  assessed  by  the  city  council,  against  property  benefited,  and  the 
cost  of  approaches  beyond  said  distance  of  eight  hundred  feet  may  also  be  as,seased 
by  the  council  against  property  benefited  by  reason  x)f  the  construction  of  any  suclt 
viaducts  and  its  approaches.  The  width,  heigh t,  and  strength  of  any  sucli  viaducts- 
and  the  approaches  thereto,  the  material  therefor,  and  the  manner  of  the  construc- 
tion thereof,  shall  be  as  required  by  the  board  of  public  works,  as  may  be  approvedl 
by  the  mayor  and  council.  When  two  or  more  railroad  companies  own  or  o|ierute 
separate  lines  of  track  to  be  crossed  by  any  such  viaduct,  the  ])roportion  thereof  ami 
of  the  approaches  thereto  to  be  constructed  by  each  or  the  cost  to  be  borne  by  each 
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shall  be  determined  by  the  mayor  and  council.  After  the  completion  of  any  such 
viaducts  any  revenue  derived  therefrom  by  the  crossing  thereon  of  street  railway 
lines,  or  otherwise,  shall  constitute  a  special  fund  and  shall  be  applied  in  making 
repairs  to  such  viaduct  All  ordinary  repairs  to  any  such  viadnct^  or  to  the  i^ 
proaches  thereto,  shall  be  paid  out  of  such  funds,  if  any. 

C.  In  Genebal. 

Sec.  2712.  *'An  aet  eippowering  the  mayor  and  oonncil  in  dties  of  the  flist  class  to  license 
and  resnlate  the  keeping  of  toll  bridges;  to  fix  the  rate  of  toll  and  to  anthorize  the  ooUection  of  tiie 
aame.''^    1871,  p.  26.    In  force  Febmaiy  8. 

2712.  That  the  mayor  and  council  in  any  city  of  the  first  class  shall  have 
|)Ower  to  license  and  r^ulate  the  keeping  of  toll  bridges  within  or  terminating 
within  the  city,  for  the  passage  of  persons  and  property  over  any  river  passing 
wholly  or  in  part  within  or  running  by  and  adjoining  the  corporate  limits  of  any 
such  city,  to  fix  and  determine  the  rates  of  toll  over  any  such  bridge,  or  over  the 

Eart  thereof  within  the  city,  and  to  authorize  the  owner  or  owners  of  any  such 
ridge  to  charge  and  collect  the  rates  of  toll  so  fixed  and  determined,  from  all  per- 
sons passing  over  or  using  the  same. 

Sec.  2713.  "An  act  to  provide  for  the  levjof  a*tax  in  cities  of  the  fiist  class  for  the  payment 
«f  sewers  already  contracted."    1881,  p.  160.    In  force  June  1. 

2713.  That  in  cities  of  the  first  class  the  mayor  and  council  shall  levy  a  tax 
in  each  year  in  addition  to  all  other  taxes,  in  the  manner  provided  by  law  for  the 
levy  of  other  taxes,  of  one  and  one-half  mills  on  the  dollar  of  the  assessed  valuation 
of  all  the  taxable  property  in  said  city,  to  pay  all  indebtedness  heretofore  incurred 
for  the  construction  and  maintenance  of  any  main  sewer  or  sewers  or  branches 
thereof  and  draw  warrants  therefor  on  the  fund  so  provided  for;  Provided^  That  be- 
fore any  payment  shall  be  made  under  the  provisions  of  this  act  the  value  of  said 
sewers  shall  be  ascertained  by  the  inspection  and  appraisement  of  three  disin- 
4;ere8ted  experts,  who  shall  be  appointed  for  that  purpose,  one  of  whom  shall  be  se- 
lected by  the  mayor  and  council  of  such  city  within  which  such  sewer  or  sewers 
may  have  been  constructed,  one  by  the  contractors  who  constructed  such  sewer  or 
sewers,  and  the  third  to  be  chosen  by  the  two  experts  so  selected,  who  shall  first  be 
sworn  to  make  a  true  and  impartial  appraisement  of  the  value  of  such  sewer  or  sew- 
ers upon  actual  inspection  and  measurement,  and  who  shall  return  their  appraise- 
iment  in  writing  to  the  mayor  of  such  city  and  said  appraisement  being  so  returned, 
and  said  sewer  or  sewers  accepted  by  said  mayor  and  council,  the  same  shall  be  paid 
i^ith  interest  thereon  at  the  rate  provided  by  law  when  such  indebtedness  accrued ; 
Provided  ./ur^/ier.  That  in  no  case  shall  payment  be  made  in  excess  of  the  coutnu?t 
price  and  interest  thereof,,  from  the  date  of  such  accrued  indebtedne^,.  under  whidi 
such  sewers  may  have  been  constructed. 

Sec.  2714.  **An  act  to  empower  and  require  county  commissioners  to  dlTide  precincts  into  two 
or  more  voting  districts  in  certain  cases  for  general  election  purposes,  and  to  conform  to  ordinances 
of  cities  of  the  first  class  in  relation  thereto.     1883,  p.  183.    In  force  February  28. 

2714.  Whenever  the  mayor  and  city  council  of  any  city  of  the  first  class  in 
this  state  shall  by  ordinance  divide  any  ward  of  such  city  into  two  or  more  voting 
or  polling  districts,  the  board  of  county  commissioners  of  the  county  in  which 
sucli  city  is  located  shall,  for  general  election  purposes  also,  at  their  next  regular 
session  after  the  taking  effect  of  said  ordinance,  order  the  establishment  of  said  vot- 
ing or  polling  districts  in  conformity  with  the  provisions  of  said  ordinance,  and 
shall  appoint  judges  and  clerks  of  election  for  such  polling  districts  as  appointments 
are  now  made  when  a  vacancy  exists  in  such  offices. 
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Sees.  2715  to  2720.  ''An  act  to  proTide  for  viaducts,  bridges,  and  tunnels  in  certain 
cases  in  cities  of  tbe  first  class."    1885,  p.  109.     In  force  March  4. 

2716.  That  the  mayor  and  city  council  in  any  city  of  the  first  class  shall  have 

power,  whenever  they  deem  any  improvement  herein  provided  for  necessary  for 

the  safety  and  convenience  of  the  public^  to  engage  and  aid  in  the  construction 

of  any  yiaduct  or  bridge  over  or  tunnel  under  any  railroad  track  or  tracks,  switch 

or  switches  in  such  cities^  when  such  tracks  or  switches  cross  or  occupy  any  street, 

alley,  or  highway  thereof  in  the  manner  and  to  the  extent  hereinafter  provided. 

2716.  W^henever  any  such  viaduct,  bridge,  or  tunnel  shall  be  deemed  necessary, 
as  provided  in  the > preceding  section,  the  mayor  and  cityoouncil* shall  have  the 
power  to  secure  and  adopt  plans  and  specifications  therefor,  together  with  tlie  esti- 
mated cost  of  the  work,  and  thereupon,  if  the  railroad  company  or  companies 
across  whose  track  or  switches  the  work  is  proposed  to  be  built  will  assume  three- 
fifths  (1^)  of  the  entire  cost  thereof  and  three-fifths  (f )  of  all  damages  to  abutting 
property  on  account  of  construction  of  said  viaduct,  bridge,  or  tunnel,  and  secure  to 
the  city  the  payment  of  the  necessary  funds  to  meet  it  as  the  work  progresses,  in 
such  manner  and  with  such  security  as  the  mayor  and  the  city  council  shall  require^ 
and  when  the  payment  of  the  further  sum  of  one-fifth  (-J-)  of  the  money  required 
for  such  improvement  is  arranged  for  in  a  manner  satisfactory  to  said  mayor  and 
council,  either  by  private  donation  or  by  execution  of  good  and  sufficient  bond  as 
will  protect  said  city  from  the  payment  of  said  one-fifth  (^),  then  the  said  mayor 
and  council  may  proceed  to  contract  with  the  necessary  party  or  parties  for  the 
construction  of  such  viaduct,  bridge,  or  tqnnel  under  the  supervision  of  the  board 
of  public  ^orks  of  such  city,  and  to  provide  for  the  payment  of  one-fifth  (^)  of  the 
costs  thereof  by  the  city,  by  special  tax  on  all  taxable  property  in  such  city,  and 
one-fifth  (^)  by  special  tax  to  property  benefited,  as  provided  in  the  following  sec- 
tion, if  not  otherwise  provided  for. 

2717.  TKe  money  necessary  to  pay  for  two-fifths  {^)  of  the  entire  cost  of  any 
such  viaduct,  bridge  or  tunnel,  which  the  city  is  to  bear,  snail  be  raised  as  follows, 
viz:  one-fifth  Q)  of  the  entire  cost  of  the  work,  or  so  much  thereof  as  shall  be  cov- 
ered by  special  benefits,  shall  be  paid  by  special  assessment  or  special  taxation  of  real 
property  benefited  by  said  improvement,  which  benefits  shall  be  appraised  and  as- 
sessed by  the  mayor  and  council  upon  property  benefited,  and  according  to  benefits, 
and  in  such  manner  as  said  mayor  and  council  shall  direct  and  determine;  such  as- 
sessment to  become  due  and  payable  within  fifty  days  after  the  levy  is  made ;  and 
the  payment  of  all  such  assessments  shall  be  enforced  in  the  same  manner,  and  with 
like  penalties  for  delinquei^cies,  as  are  provided  in  the  case  of  special  assessments  for 
the  paving  of  streets  in  such  city.  And  the  remainder  one-fifth  (^),  together  with 
two-fifths  (|-)  the  cost  of  damages  to  abutting  property,  required  to  be  paid,  shall  be 
paid  by  said  city,  and  shall  be  paid  out  of  a  special  fund  created  and  raised  for  the 
purpose  of  defraying  the  cost  of  such  improvement,  and  by  a  tax  on  all  the  taxable 
property  within  the  city ;  and  such  tax  to  be  levied  when  ordered  by  the  mayor  and 
council,  and  payable  at  the  same  time  as  the  city  taxes  for  general  city  purposes. 

2718.  The  city,  with  the  assent  of  the  railway  company  or  companies  aiding  in 
the  construction  of  any  such  viaduct,  bridge  or  tunnel,  as  herein  provided,  may  per- 
mit any  street  railway  company  to  build  its  street  railway  track  and  operate  its 
railway  upon  or  through  the  same,  upon  such  terms  and  conditions,  and  for  such 
compensation  as  shall  be  agreed  upon  between  the  city  and  the  street  railway  com- 
pany. And  the  compensation  paid  for  such  use  shall  be  set  apart  and  used  towards 
the  maintainance  of  such  viaduct,  bridge,  or  tunnel. 

2719.  Before  entering  upon  the  construction  of  any  work  contemplated  by  this 
act,  the  said  mayor  and  council  shall  provide  for  assessing  and  appraising;  the  dam- 
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ages,  if  any,  sastained  by  property  abattiog  on  such  improvemeots,  from  whidi  ap- 
praisal of  damages  the  owner  shall  have  the  right  of  appeal  to  the  district  court,  aa 
iiow  provided  by  law  in  similar  cases.  The  proceedings  for  ascertaining  any  sodi 
damages  shall  be  the  same  as  provided  for  in  case  of  the  change  of  grade  of  streets. 
And  said  damages  shall  be  paid  by  the  city,  as  provided  in  section  two  and  three  of 
ihis  act 

2720.  The  mayor  and  council  of  any  such  city  shall  have  the  power  to  pass  any 
and  all  ordinances,  not  in  conflict  with  this  act,  that  may  be  necessary  or  proper 
for  the  construction,  maintenance  and  protection  of  the  works  herein  provided  for. 

in.  CITIB9  OF  BEOOND  CLASS. 

A.  5,000  TO  25,000. 

Sees.  2721  to  2820.  "An  aet  to  proride  for  the  organizatioo,  gorennnent,  and  powsn  of 
lOities  of  the  second  class  having  more  than  10,000  inhabitants."  1883,  ik  130.  In  foree 
March  1.     (Title  changed  to  read  5,000.     1885,  p.  14a    Sec  76  repealed^     1887,  ch.  13,  p.  307.) 

2721.  That  all  cities  of  the  second  class  having  more  than  five  thousand  (5,000) 
and  less  than  twenty-five  thousand  (25,000)  inhabitants  shall  be  governed  hy  the 
iprovisions  of  this  act. 

Amended  1885,  p.  148. 

2722.  Whenever  anv  city  shall  hereafter  have  attained  a  population  of  five 
thousand  inhabitants,  ana  such  fact  shall  have  been  duly  ascertained  and  certified 
'by  the  mayor  of  such  city  to  the  governor,  the  governor  shall  by  proclamation 
declare  such  city  to  be  a  city  of  the  second  class  and  subject  to  the  provisions  of 
JihiB  act. 

Amended  1885,  p.  148. 

2723.  Any  city  heretofore  incorporated  and  subject  to  the  provisions  of  this 
4ict  shall  include  within  its  corporate  limits  all  the  territory  heretofore  included 
therein,  and  also  the  mayor  and  council  may  by  ordinance  include  within  the  cor- 

Krate  limits  of  such  city  all  territory  contgiuous  or  adjacent  thereto  which  has 
en  at  any  time,  by  the  owner  or  proprietor  thereof,  or  by  any  one  by  his  or  h^ 
tiuthority  or  acquiescence,  laid  off  or  subdivided  into  lots  or  blocks  containing  not 
more  than  five  acres  of  land  each,  whether  the  same  shall  have  been  so  laid  off,  sub- 
divided, or  platted  in  accordance  with  any  statute  of  this  state  or  otherwise,  and  the 
jnayor  and  council  shall  have  the  power  by  ordinance  to  compel  the  owners  of  any 
'Contiguous  or  adjacent  land,  or  any  part  thereof,  brought  within  the  corporate 
limits  of  such  city  as  aforesaid,  to  lay  out  streets,  avenuies,  and  alleys  so  as  that  the 
same  shall  correspond  in  width  bnd  direction  and  be  continuous  with  the  streets,  ave- 
nues, and  alleys  of  such  city  or  otherwise,  as  shall  appear  most  for  the  conv^ience  of 
the  inhabitants  of  such  city  and  the  public,  and  to  vacate  any  public  road  hereto- 
fore established  through  such  land  where  necessary  to  secure  regularity  in  the  gen- 
eral system  of  streets,  avenues,  and  alleys  through  the  same. 
AmeDded  1885,  p.  149. 

2724.  Same. — Whenever  any  land  lying  contiguous  or  adjacent  to  any 
such  city,  or  to  any  addition  or  extension  thereof,  shall  be  or  shall  have  been^  by  the 
owner  or  proprietor  thereof,  or  any  person  by  gr  with  his  or  her  authority  or  ac- 
quiescence, laid  off  into  lots  or  blocks  containing  not  more  than  one  acre  of  land, 
whether  the  same  shall  have  been  or  shall  be  laid  off,  subdivided,  or  platted  in  ac- 
cordance with  any  statute  of  this  state  or  otherwise,  or  has  sold  or  begun  to  sell  off 
such  adjacent  lands  by  metes  and  bounds,  in  tracts  not  exceeding  one  acre,  or  when- 
ever any  tracts  or  portion,  not  exceeding  ten  acres  of  land,  may  have  been  or  shall 
ibe  contiguous  to,  or  surrounded  or  bounded  by,  on  one  or  more  sides  by  any  addi- 
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tion  or  extension  or  intended  addition  to  any  such  city,  whether  platted  as  aforesaid 
or  not,  it  shall  be  competent  for  the  mayor  and  city  council  by  ordinance  to  declare 
•the  same,  by  such  name  designation  or  description  as  they  may  see  fit,  a  part  of 
sach  dty,  and  thereupon  and  thereafter  the  corporate  limits  of  such  city  shall  ex- 
<tend  to  and  include  such  land. 
Amended  1885,  p.  149. 

2725.  When  land  or  territory  shall  be  or  shall  have  been  laid  off,  subdivided 

•or  platted  into  lots  or  blocks,  and  such  lots  or  blocks  shall  have  been  for  the  pur- 
pose of  sale  or  otherwise  subdivided  into  smaller  lots  or  parcels,  such  smaller  lots  or 

parcels  shall  be  treated  and  regarded  as  lots  or  blocks  within  the  meaning  of  the 
last  two  preceding  sections,  and  land  or  territory  laid  off  or  subdivided  as  in  said 

•sections  described,  shall  be  treated  and  r^arded  as  contiguous  to  such  city,  not- 
withstanding any  stream  or  embankment  or  any  strip  or  parcel  of  land,  not  more 

rthan  two  hundred  feet  in  width,  may  be  or  lie  between  such  land  or  territory  and 

<he  corporate  limits  of  such  city. 

2726.  The  corporate  name  of  each  city  organized  under  or  governed  by 

4biB  act  shall  be  "  The  city  of /'  and  all  and  every  process  whatever  affect- 

dng  any  such  city  shall  be  served  upon  the  mayor  or  acting  mayor,  or  in  the  absence 
of  both  of  said  officers  from  the  city,  then  upon  the  city  clerk. 

2727.  Ho  right  of  property  accrued  to  any  city,  corporation  or  person  under 
;any  law  heretofore  in  force  shall  be  enforced  by  this  act,  and  all  city  ordinances 

now  in  force  and  not  repugnant  to  the  provisions  of  this  act  shall  remain  and  con- 
itinue  in  force  until  altered  or  repealed  by  the  mayor  and  council. 

Change  from  city  of  1,600  to  6,000  wiU  not  yacate  city  offices.     20,  37  (28  N.  W.,  846.) 

2728.  Each  city  governed  by  the  provisions  of  this  act  shall  be  a  body  cor- 
^rate  and  politic,  and  shall  have  powers;  First — To  sue  and  be  sued.  Second — 
To  purchase  and  hold  real  and  pei*sonal  property  for  the  use  of  the  city,  and  real 
•estate  sold  for  taxes.  Third — ^To  sell  and  convey  any  real  or  personal  estate  owned 
4>y  the  city,  and  make  such  order  respecting  the  same  as  may  be  deemed  conducive 
lio  the  interests  of  the  city.  Fourth — ^To  make  all  contracts  and  do  all  other  acts 
lin  relation  to  the  property  and  concerns  of  the  city  necessary  to  the  exercise  of  its 
'Corporate  or  administrative  powers.  Fifth — ^To  exercise  such  other  and  further 
S>owers  as  may  be  conferred  by  law.  The  powers  hereby  granted  shall  be  exercised 
4>y  the  mayor  and  council  of  such  city  as  hereinafter  set  forth,  but  they  shall  not 
(have  the  power  to  sell  any  real  estate  of  the  city  unless  authorized  to  do  so  by  a 
*vot6  of  the  majority  of  the  electors  of  such  city  at  a  special  election  therefor. 

2729.  Each  city  governed  by  this  act  shall  be  divided  into  not  less  than  four  nor 
cnore  than  six  wardSi  the  boundaries  of  which  shall  be  defined  by  ordinance.  Each 
«ward  shall  constitute  an  election  district;  Provided^  That  when  any  ward  shall  con- 
tain over  eight  hundred  legal  voters,  the  mayor  and  council  by  ordinance  may  di- 
"vide  such  ward  into  two  election  districts. 

2730.  Precinct  lines  in  that  part  of  any  county  not  under  township 
•oiganization,  embraced  within  the  corporate  limits  of  a  city  of  the  second  class,  shall 
-correspond  with  the  ward  lines  in  such  city,  and  such  precinct  shall  correspond  in 

number  with  the  wards  of  the  city,  and  be  co-extensive  with  the  same ;  Provided^  That 
when  a  ward  is  divided  into  two  election  districts,  the  precinct  corresponding  with 
such  ward  shall  be  divided  so  as  to  correspond  with  the  election  districts;  Andpro^ 

mded  further,  That  no  justices  of  the  peace  or  constables  shall  be  elected  in  such 
precinct;  and  every  such  city  shall  constitute  a  district  for  the  election  of  justices 

of  the  peace  and  constables,  and  in  every  such  district  there  sball  be  elected  two 
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justices  of  the  peace  and  two  constables  at  the  time  provided  by  law  for  the  election 
of  sudi  officers  in  other  districts. 

This  oonstraed  with  general  election  law  to  proyide  for  two  Jostioes  In  each  warcL     28,  7S5 
(45  K.  W.,  290).    Precinct  lines  mnst  be  made  to  correspond  with  the  ward  boundaries.    20,  903 

(30N.W.,67). 

2731.  At  all  elections  anthorized  by  this  act  the  polls  shall  be  opened  at  snob 

Slaoe  in  each  election  district  as  may  be  designated  by  the  mayor  or  as  fixed  by  or- 
inance/and  shall  be  kept  open  between  the  hours  of  nine  o'dock  A.  if.  and  seven 
o'dock  p.  M.,  and  no  longer. 

2732.  The  eeneral  city  election  in  all  cities  governed  by  this  act  shall  be  held 
on  the  first  Tuesday  in  April  annually.  The  city  officers  shall  consist  of  a  mayor^ 
treasurer^  clerk,  and  police  jndge^  each  of  whom  shall  be  elected  by  a  plurality  of 
votes,  for  the  term  of  two  years^  commencing  on  the  first  Monday  succeeding  their 
election  and  until  their  successor  shall  be  elected  and  qualified.  A  city  marshal^ 
a  city  engineer,  a  city  attorney,  a  street  commissioner,  and  a  chief  of  the  fire  de- 
partment, and  a  water  commissioner,  and  such  number  of  police  as  the  mayor  and 
council  see  fit,  may  be  appointed  by  the  mayor  by  and  with  the  advice  and  con* 
sent  of  the  council.  Any  of  such  officers  or  poh'cemen  may  be  removed  at  any  time 
by  a  vote  of  a  majority  of  all  the  members  of  the  council,  and  any  of  such  police- 
men may  be  removed  at  any  time^  by  the  mayor  or  by  a  vote  of  a  majority  of  the 
members  of  the  council.  In  case*of  emergency  the  mayor  may  appoint  special  po- 
licemen without  the  advice  or  consent  of  the  council,  who  should  be  removable  at 
the  pleasure  of  either  the  mayor  or  council ;  Provided^  That  in  case  of  any  vacancy 
in  the  office  of  the  treasurer  or  clerk  by  death,  resignation,  or  otherwise,  the  same 
shall  be  filled  by  appointment  by  the  mayor,  by  and  with  the  advice  and  consent  ot 
the  council  until  the  next  general  election.* 

2733.  Councilmen  who  shall  have  been  elected  in  the  city  subject  to  the  pro- 
visions of  this  act,  and  whose  terms  of  office  shall  not  have  expired  at  the  time  fixed 
for  holding  the  first  election  of  city  officers  in  such  city  under  the  provisions  of  this 
act,  shall  continue  to  hold  their  offices  for  their  unexpired  terms  in  all  respects  as 
though  they  had  been  elected  under  the  terms  thereof.  At  the  first  annual  city 
election  held  under  the  provisions  of  this  act,  one  councilman  shall  be  elected  for 
each  ward  in  the  city  in  which  there  shall  be  a  councilman  whose  term  shall  not 
have  expired,  who  shall  hold  his  office  for  the  term  of  two  years  and  until  his  suc- 
cessor shall  be  elected  and  qualified,  and  in  every  other  ward  in  such  city  there  shall 
be  elected  two  councilmen,  one  of  whom  shall  hold  his  office  for  the  term  of  one 
year,  and  one  of  whom  shall  hold  his  office  for  the  term  of  two  years,  and  respectively 
until  their  successors  shall  be  elected  and  qualified ;  and  annually  thereafter  there 
shall  be  elected  in  each  ward  one  councilman,  who  shall  hold  his  office  for  the  term 
of  two  years  and  until  his  successor  shall,  be  elected  and  qualified ;  Provided,  however, 
That  whenever  the  number  of  wards  in  any  such  city  shall  be  increased  in  any 
manner  provided  by  law,  such  increase  shall  not  aflfect  the  terms  of  office  of  coun- 
cilmen then  in  office,  but  that  at  the  next  annual  election  for  city  officers  held  after 
such  increase  there  shall  be  elected  for  each  of  such  additional  wards,  to  be  desig- 
nated as  such  by  the  mayor  and  councilmen,  and  by  the  notice  of  election,  two  coun- 
cilmen, one  of  whom  shall  bold  his  office  for  the  term  of  one  year,  and  one  of  whom 
shall  hold  his  office  for  the  term  of  two  years,  and  xespectively  until  their  succes- 
ors  shall  be  elected  and  qualified. 

2734.  The  qualifications  of  electors  in  the  several  wards  shall  be  the  same 
as  is  required  for  electors  in  precincts,  under  the  laws  of  the  state.     At  the  first 

•This  section  was  sought  to  be  amended  1885,  p.  151,  but  as  it  was  not  mentioned  in  the  title  of  that  aoL. 
and  as  the  proposed  changes  were  slight,  the  original  section  is  here  inserted. 
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meetii^  of  the  ooancil  after  any  dty  election,  the  returns  shall  be  canvassed, 
and  they  shall  caose  the  clerk  to  make  out  and  deliver  certi6cates  of  election  to  the 
persons  found  to  be  dected;  and  a  neglect  of  any  such  officer  to  qualify  wiUiin 
ten  days  after  the  delivery  to  him  of  sudi  certificate  shall  be  deemed  a  refusal  to 
accept  the  office  to  which  he  may  have  been  elected. 

Board  cannot  change  election  returns.    24, 139  (38  N.  W.,  31). 

2735.  B^ular  meetings  of  the  council  shall  be  held  at  such  times  as  may 
be  fixed  by  ordinance,  and  special  meetings  whenever  called  by  the  mayor  or  any 
two  councilmen.  Two-thirds  of  all  the  members  elected  to  the  council  shall  con- 
stitute a  quorum  for  the  transaction  of  business,  but  a  less  number  may  adjourn 
firom  time  to  time,  and  compel  the  attendance  of  absent  members. 

2736.  The  annual  salaries  of  all  oflloers  shall  be  fixed  by  ordinance  not  ex- 
ceeding the  following  sums  respectively:  The  mayor  five  hundred  dollars,  treasurer 
three  hundred  dollars,  each  councilman  three  hundred  dollars,  clerk  five  hundred 
dollars,  marshal  and  policemen  not  exceeding  sixty-five  dollars  each  per  month,  city 
engineer  not  exceeding  five  dollars  per  day  for  each  day  actually  employed,  and  not 
exceeding  five  hundred  dollars  in  any  one  year,  street  commsssioner  not  exceeding 
ninety  dollars  per  month  for  the  time  actually  employed  and  not  exceeding  one 
thousand  dollars  in  any  one  year,  city  attorney  five  hundred  dollars,  water  commis- 
sioner one  thousand  dollars  per  year;  all  other  officers  and  employees  of  the  city 
except  police  judse  shall  i^ceive  such  compensation  as  the  mayor  and  councilmeni 
minr  think  fit  at  tne  time  of  their  emplOTment;  Provided,  however,  That  the  mayor 
and  council  may  at  any  time,  instead  of  employing  a  street  commissioner,  require 
his  duties  to  be  perfumed  by  the  marshal  or  any  policeman,  but  without  additional 
compensation. 

Amended  1686,  p.  152.    When  no  taliury  is  fixed  ftt  eommeneement  of  term  of  office,  a  law 
fMMd  daring  term  of  office  is  not  within  the  inhibitian.     19,  443  (37  N.  W.,  433). 

2737.  The  police  judge  shall  receive  the  same  fees  as  a  county  judge  for 
similar  services. 

2738.  All  officera  ^all  be  qualified  electors  of  the  city,  entitled  to  vote  at 
all  elections  therein. 

2739.  The  mayor  shall  preside  at  all  meetings  of  the  city  council^  and  shaH 
have  a  casting  vote  when  the  council  is  eooally  divided,  except  as  otherwise  her^n* 
provided,  and  none  other,  and  shall  have  tne  superintending  control  of  all  the  offi-^ 
cers  and  afi&iis  of  the  city,  and  shall  take  care  tnat  the  ordinances  of  the  city  and 
of  this  act  are  complied  with. 

2740.  He  shall  sign  the  commissions  and  appointments  of  all  the  offioers 
elected  or  appointed  in  the  dty. 

2741.  The  mayor  shall  have  power  to  sign  or  veto  any  ordinance  passed  by 
the  city  council,  and  to  sign  or  veto  any  order,  by*law>  resolution,  award  of  or  vote 
to  enter  into  any  contract,  or  the  allowance  of  any  claim ;  Provided,  That  any  or- 
dinance, order,  by-law,  resolution,  award,  or  vote  to  enter  into  any  contract,  or  the 
allowance  of  any  claim  vetoed  by  the  mayor,  may  be  passed  over  his  veto  by  a  vote 
of  two-thirds  of  all  the  members  elected  to  the  council,  notwithstanding  his  veto; 
and  should  the  mayor  neglect  or  refuse  to  sign  any  ordinance  and  return  the  same 
with  his  objections  in  writing  at  the  next  r^ular  meeting  of  the  council,  the  same 
shall  become  a  law  without  his  signature;  Provided,  That  the  mayor  may  veto  any 
item  or  items  of  any  appropriation  IhII,  and  approve  the  remainder  thereof,  and  the 
item  or  items  so  vetoed  may  be  passed  by  the  council  over  the  veto  as  in  other  cases; 

Amended  1S65,  p.  163. 

8742.  He  shall,  from  time  to  time,  communicate  to  the  dty  council  such  inlMr* 
40 
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matioD  and  recommend  sucb  measures  as  in  his  opinion  may  tend  to  the  im- 
provement of  the  finances  of  the  citj^  the  police^  health,  comfort,  ornament,  and 
general  prosperity  of  the  city. 

2743.  In  case  of  any  vacancy  in  the  office  of  mayor,  or  in  case  of  his  ab- 
sence or  disability,  the  president  of  the  council  shall  exercise  the  powers  and  duties 
of  the  office  of  mayor  until  such  vacancy  shall  be  filled  or  such  disability  removed; 
or  in  case  of  temporary  absence,  until  the  mayor  returns,  and  perform  such  other 
duties  as  may  be  required  by  law.  The  mayor  may  require  any  male  inhabitant 
of  the  city,  between  the  ages  of  eighteen  and  fifty  years,  to  aid  in  enforcing  the 
laws. 

2744.  The  mayor  shall  have  power,  after  conviction,  to  remit  fines  and  for- 
feitures, to  grant  reprieves  and  pardons  for  all  offenses  arising  under  the  ordin- 
ances of  the  city. 

2745.  The  marshal  shall  have  the  immediate  superintendence  of  the  police ; 
and  the  marshal  and  policemen  shall  have  power,  and  it  shall  be  their  duty,  to  ar- 
rest all  offenders  against  the  laws  of  the  state,  or  of  the  city,  by  day  or  by  night,  in  the 
same  manner  as  a  sheriff  or  constable,  and  to  keep  them  in  the  city  prison  or  other 
place  to  prevent  their  escape,  until  a  trial  or  examination  may  be  had  before  a 
proper  officer,  and  shall  have  the  same  powers  as  sheriffs  and  constables  in  relation 
to  ail  criminal  matters,  and  all  process  issued  other  than  in  ordinary  civil  actions  by 
the  police  judge. 

2746.  The  mayor  or  council  shall  have  power,  when  he  or  they  deem  it  nec- 
essary, to  require  any  officer  of  the  city  to  exhibit  his  aoconnts  or  other  papers, 
and  to  make  reportis  to  the  council  in  writing,  touching:  any  subject  or  matter  he 
may  r^uire  pertaining  to  his  office.  The  mayor  shall  be  active  and  vigilant  in 
enforcing  all  laws  and  ordinances  for  the  government  of  the  city,  and  he  shall 
€ause  all  subordinate  officers  to  be  dealt  with  promptly  for  any  n^ect  or  violation 
of  duty,  and  he  shall  have  such  lorisdiotion  as  may  be  vested  in  him  by  ordin- 
ance, over  all  places  within  five  miles  of  the  corporate  limits  of  the  citv,  for  the 
enforcement  of  any  health  or  quarantine  ordinance  and  regulation  tbereo£ 

2747.  The  mayor  and  clerk  and  police  judee  of  the  city  are  hereby  authorised 
to  administer  oaths,  to  take  depositions,  and  acknowledgments  of  deeds,  mort- 
gages, and  other  instruments  of  writing  affecting  the  title  of  real  estate,  and  certify 
tiie  same  under  the  seal  of  the  city,  and  the  same  shall  be  received  as  valid  through- 
out the  state. 

2748.  The  city  engineer  shall  make  estimates  of  the  cost  of  labor  and  ma- 
terids  which  may  ber  done  or  furnished  by  contract  with  the  city,  and  make  all 
surveys,  estimates]^  and  calculations  necessary  to  be  made  for  the  establishment  of 
grades,  building  of  culverts,  sewers,  water-works,  bridges,  curbing,  and  gutters,  and 
the  improvement  .of  streets,  and  erection  and  repair  of  buildings,  and  sludl  pei^rm 
eueh  other  duties  as  the  council  may  require;  ^  Provided,  however.  That  the  mayor 
and  council  may,  whenever  they  deem  it  expedient,  employ  a  special  engineer  to 
make  or  assist  in  making  any  particular  estimate  or  survey,  and  any  estimate  or 
survey  made  by  such  special  engineer  shall  have  the  same  validity,  ana  serve  in  all 
respects  as  though  the  same  had  been  made  by  the  city  engineer.^  Before  the  dty 
council  shall  make  any  contract  for  building  water-works,  or  any  part  thereof,  or 
any  sewers,  bridges,  or  sidewalks,  or  for  any  work  on  the  streets,  or  for  any  other 
work  or  improvement,  an  estimate  of  the  cost  thereof  shall  be  made  by  the  city 
engineer  and  submitted  to  the  council,  and  no  contract  shall  be  entered  into  for  any 
work  or  improvement  for  a  price  exceeding  such  estimate;  and  in  advertising  fi>r 
bids  for  any  such  work,  the  council  shall  cause  the  amount  of  such  estimate  to  be 
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published  therewith.    Such  advertisement  shall  be  for  at  least  twenty  days  in  some 
newspaper  published  in  the  city. 

*  to  *  added  1887,  p.  308. 

2749.  The  street  COminiBBioner  shall,  subject  to  the  orders  of  the  mayor 
and  council,  have  general  charge,  direction,  and  control  of  all  work  in  the  streets, 
sidewalks,  culverts,  and  bridges  of  the  city,  and  shall  perform  such  other  duties  as 
the  council  may  require. 

2750.  The  emoluments  of  no  offiicer  whose  election  or  appointment  is  re- 
•quired  by  this  chapter  shall  be  increased  or  diminished  during  the  term  for  which 
ne  shall  have  been  elected  or  appointed,  and  no  person  who  shall  have  resigned  or 
vacated  any  office  shall  be  eligible  to  the  same  during  the  time  for  which  he  was 
elected  or  appointed,  when  during  the  same  time  the  emollimeilts  have  been  in- 
creased. 

2751.  On  the  passage  or  adoption  of  every  resolution  or  ordei^to  enter  into 
a  contract  by  the  mayor  and  council,  the  yeas  and  nays  shall  be  called^  and  recorded, 
and  to  pass  or  adopt  any  by-law,  ordinance,  or  any  such  resolution  or  order,  a 
•concurrence  of  a  majority  of  the  whole  number  of  members  elected  to  the  council 
shall  be  required ;  *Providedj  That  the  concurrence  of  the  mayor  and  one-half  of  the 
whole  number  of  members  elected  to  the  council  shall  be  sufficient  to  pass  any  such 
ordinance,  by-law,  resolution,  or  order.*  All  appointments  of  the  officers  by  any 
council  shall  be  made  viva  voce,  and  the  concurrence  of  a  like  majority  shall  be 
required,  and  the  names  of  those,  and  for  whom  tbey  voted,  on  the  vote  resulting 
in  an  appointment,  shall  be  recorded. 

*  to  «  added  1885,  p.  153. 

2752.  The  mayor  and  council  shall  have  the  care,  supervision,  and  ccmtrol  of  all 
public  highwaySy  bridges,  streets,  alleys,  public  squares,  and  commons  within  the 
dty,  and  shall  cause  the  same  to  be  kept  open  and  in  repair  and  free  from  nuisances. 
But  all  public  bridges,  exceeding  sixty  feet  in  length,  over  any  stream  crossing 
a  state  or  county  highway,  shall  be  constructed  and  kept  in  repair  by  the  county* 

Seel8,120(»4N.W.,4i4). 

2753.  No  charge  or  assessment  of  any  kind  shall  be  made  or  levied  on  any  wagon 
•or  other  vehicle,  or  uie  horses  thereto  attached,  or  on  the  oMmer  bringing  produce  or 
provisions  to  any  of  the  markets  in  the  city,  or  standing  in  or  occupying  a  place  in 
any  of  the  market  places  of  the  city,  or  in  the  streets  contiguous  thereto,  on  mar- 
ket days  and  evenings  previous  thereto;  but  the  mayor  and  council  shall  have 
full  power  to  prevent  forestalling,  to  prohibit  or  r^ulate  huckstering  in  the  markets, 
to  prescribe  the  kind  and  descrintion  of  articles  which  may  be  sold,  and  the  stand 
or  places  to  be  occupied  by  venaors,  and  may  authorize  the  immediate  seizure  and 
arrest,  or  removal  from  the  markets,  of  any  person  violating  its  regulations  as 
•established  by  ordinance,  together  with  any  article  of  produce  in  their  possession, 
and  the  immediate  seizure  and  destruction  of  tainted  or  unsound  meat  or  other 
provisions. 

2764.  All  ordinances  and  resolutions  or  orders  for  the  appropriation  or  pay- 
ment of  money  shall  require  for  their  passage  or  adoption  the  concurrence  of  a 
majority  of  all  members  elected  to  the  council;  *  Provided,  That  the  concurrence 
•of  the  vote  of  the  mayor  and  one-half  of  the  whole  number  of  members  elected  to 
the  council  shall  be  su£Bcient  for  the  passage  of  any  such  ordinances,  resolutions,  or 
orders.*  Ordinances  of  a  general  or  permanent  nature  shall  be  fullv  and  distinctly 
read  on  three  different  days,  unless  tnree-fourths  of  the  council  shall  dispense  with 
the  rule.  Oidtnances  shall  contain  no  subject  which  shall  not  be  clearly  expressed 
tn  its  title,  and  no  ordbance  or  section  thereof  shall  be  revised  or  amended  tmless 
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the  new  ordinance  contains  the  entire  ordinance  or  section  as  revised  or  amended^ 
and  the  ordinaDce  or  section  so  amended  shall  be  repealed. 

*  to*  added  1885,  p.  154. 

2755.  All  olaims  against  the  city  must  be  presented  in  writing,  with  a  fall 

account  of  the  items  verifi^  by  the  oath  of  the  claimant  or  his  agent  that  the  same 

is  correct,  reasonable,  and  just,  and  no  claim  (or  demand)  shall  be  audited  or  allowed 

nule^s  presented  and  verified  as  provided  for  in  this  section ;  Provided^  No  costs 

shalf  be  recovered  against  the  city  in  any  action  brought  against  it  for  any  unliquidated 

claim^  indudtng  claims  for  personal  injury  sustained  by  reason  of  the  n^ligence  of 

such  city^  which  has  not  been  presented  to  the  city  council  to  be  audited ;  nor  upon 

claims  allowed  in  part^  unless  the  recovery  shall  be  for  a  greater  sum  than  the 

amount  allowed^  with  interest  thereon;  Provided  furthery  That  all  actions  against 

such  city  for  injury  or  damage  to  person  or  property  hereafter  sustained  by  reason 

of  the  negligence  of  such  city  must  be  brought  within  six  months  from  the  date  of 

enstaiDtng  the  same;  and  to  maintain  such  action  it  shall  be  necessary  that  the  party 

file  in  the  office  of  the  city  clerk,  within  six  months  from  the  date  of  the  injury 

or  damage  complained  of,  a  statement  giving  full  name  and  the  time^  place,  and 

circum^tauce^  of  the  injury  or  damage  complained  of,  and  the  name  or  names  of  the 

wituess  or  witnesses  thereto. 

Amended  1885,  p.  154.  Void  as  to  the  limit  of  time  in  which  action  can  be  bxoni^t.  •  28^ 
T?i  (37  N.  W.,  657).    See  29,  379  (45  N.  W.,  694). 

2766.  Upon  allowance  of  claims  by  the  council,  the  order  for  their  paymeot 
shall  speoify  the  particular  fund  or  appropriation  out  of  which  they  are  payable,  afr 
specified  in  the  annual  appropriation  bill,  to  be  passed  in  the  manner  hereinafier 
provided,  and  do  order  or  warrant  shall  be  drawn  in  excess  of  seventy-five  per 
centum  of  the  current  levy  for  the  purpose  for  which  it  is  drawn,  unless  tibere  shall 
be  Bul&cient  money  in  the  treasury  at  the  credit  of  the  proper  fund  for  its  payment,, 
and  no  claim  shall  be  audited  or  allowed,  except  an  onier  or  warrant  for  the  pay- 
ment thereof  may  legally  be  drawn. 

2757.  The  council  of  each  city  shall,  at  the  time  provided  by  law,  cause  to  be- 
oertified  to  the  county  clerk  the  percentage  or  number  of  mills  on  the  dollar  of  tax 
levied  for  all  city  purposes  by  them  on  the  taxable  property  within  said  corporation 
for  the  year  then  ensuing,  as  shown  by  the  assessment  roll  for  said  year,  including^ 
all  special  ass^sments  and  tazes  assessed,  as  hereinbefore  provided,  and  said  derk 
shall  place  the  same  on  the  proper  tax  list,  to  be  collected  in  the  manner  provided 
by  law  for  the  c3ollection  of  state  and  county  taxes  in  the  county  where  such  city  is- 
situated^  and  in  all  sales  for  any  delinquent  taxes  for  municipal  purposes,  if  tbore  be 
other  delinquent  taxes  due  from  the  same  person,  or  lien  on  the  same  property,  the 
sale  shall  be  for  all  the  delinquent  taxes;  and  such  salesand  all  sales  made  under 
or  by  virtue  of  this  section  or  the  provisions  of  law  herein  referred  tc  shall  be  of  the 
same  validity,  and  in  all  respects  be  deemed  and  treated  as  though  Bucik  sales  had 
been  made  for  the  delinquent  state  and  county  taxes  exclusively.  The  amount 
which  may  be  so  certified,  assessed,  and  collected  shall  not  exceed  ten  mills  on  the 
dollar  to  defray  its  general  and  incidental  expenses,  in  addition  to  any  special  as- 
sessmeats  or  special  taxes,  or  amounts  assessed  as  taxes  under  the  provisions  of  this 
chapter,  and  such  sum  as  may  be  authorized  by  law  to  be  levied  for  the  payment  of 
outstanding  bonds  and  debts. 

2753.  The  treasurer  of  the  county  shall  pay  over  on  demand  to  the  treas-. 
nrer  of  any  eity  all  money  received  by  him  arising  from  taxes  levied  bolonging^ 
ta  such  city,  together  with  all  money  collected  as  a  tax  on  dogs  from  the  rf^tdents 
of  such  oorporation,  for  the  use  of  the  general  fund  therein.    And  also  all  the  0ion-: 
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•eja  arising  from  the  levy  of  road  tax  against  or  upon  property  in  said  city,  which' 
«hall  be  expended  only  upon  the  streets,  grades,  and  bridges  in  said  city,  or  within 
i;hree  miles  thereof. 

2759.  The  fiscal  7eax*of  each  city  shall  commence  on  the  second  Monday  in 
August. 

2760.  The  city  council  shall,  within  the  last  quarter  of  each  fiscal  year,  pass 
4U1  ordinance,  to  be  termed  the  **  fti^ni^fl,!  appropriation  bill/'  in  which  such  corpo- 
rate authorities  may  appropriate  such  sum  or  sums  of  money  as  may  be  deemed 
necessary  to  defray  all  necessary  expenses  and  liabilities  of  such  corporation,  not 
exceeding  in  the  aggregate  the  amount  of  tax  authorized  to  be  levied  during  the 
then  ensuing  year;  and  in  such  ordinance  shall  specify  the  objects  and  purposes  for 
which  such  appropriations  are  made,  and  the  amount  appropriated  for  each  ob- 
ject or  purpose.  !No  further  appropriations  shall  be  made  at  any  other  time  within 
such  fiscal  year  unless  the  proposition  to  make  such  appropriation  has  been  first 
.sanctioned  by  a  majority  of  the  1^1  voters  of  such  city,  either  by  a  petition  signed 
by  them,  or  at  a  general  or  special  election  duly  called  therefor;  and  all  appro- 
priations shall  end  with  the  fiscal  year  for  which  they  were  made;  Provided^  That 
the  fund  arising  from  ^'road  taxes,''  as  in  this  chapter  provided,  shall  be  deemed 
^specially  appropriated,  and  shall  not  be  included  in  the  annual  appropriation  ordi- 
nance; And  provided  further,  That  no  warrant  shall  be  drawn,  account  allowed,  or 
•debt  contracted  with  reference  to  such  fund  unless  there  shall  be  money  in  the 
treasury  for  the  payment  thereof;  And  provided  furthery  That  nothing  herein  shall 
be  construed  to  prohibit  the  council  from  appropriating  other  money  in  the  annual 
^appropriation  bill  for  the  use  of  streets,  graoe  and  bridges. 

2761.  Before  such  annual  appropriation  bill  shall  be  passed,  the  council  shall 
prepare  an  estimate  of  the  probable  amount  of  money  necessary  for  all  purposes 
to  be  raised  in  said  city  during  the  fiscal  year  for  which  the  appropriation  is  to  be 
made,  including  interest  and  principal  due  on  the  bonded  debt  and  sinking  fund, 
itemizing  and  classifying  the  different  objects  and  branches  of  expenditures,  as  near 
4is  may  be,  with  a  statement  of  the  entire  revenue  of  the  citv  for  the  previous  fiscal 
yesLTy  and  shall  enter  the  same  at  latge  upon  its  minutes,  and  cause  the  same  to  be 
published  four  weeks  in  some  newspaper  published  or  of  general  circulation  in  the 
-city. 

2762.  The  mayor  and  council  shall  have  no  power  to  appropriate,  issue,  or 
draw  any  order  or  warrant  on  the  treasurer  for  money,  unless  the  same  has  been 
appropriated  or  ordered  by  ordinance,  or  the  claim  for  the  payment  of  which  such 
order  or  warrant  is  issued  has  been  allowed,  according  to  the  provisions  of  this 
-chapter,  and  appropriations  for  the  class  or  object  out  of  which  such  daim  is  paya- 
ble has  been  made  as  provided  in  section  41  [2760].  Neither  the  city  council,  nor 
any  department  or  officer  of  the  corporation,  shall  add  to  the  corporation  expen- 
•ditnres  in  any  one  year  anything  over  and  above  the  amount  provided  for  in  the 
annual  appropriation  bill  for  that  year,  except  as  herein  otherwise  specially  pro- 
vided ;  and  no  expenditure  for  any  improvement,  to  be  paid  for  out  of  the  general 
fund  of  the  corporation,  shall  exceed  in  any  one  year  the  amount  provided  for  such 
an  improvement  in  the  annual  appropriation  bill;  Provided,  however,  That  nothing 
herein  contained  shall  prevent  the  city  council  from  ordering,  by  a  two-thirds  vote, 
the  repair  or  restoration  of  any  improvement,  the  necessity  of  which  is  caused  by 
^ny  casualty  or  accident  happening  after  such  annual  appropriation  is  made,  or,  by 
a  like  vote,  from  making  necessary  appropriations  for  quarantine  or  hospital  pur- 
{>oses  in  case  of  the  outbreak  of  a  virulent  epidemic  or  contagious  disease.  The  city 
•council  may,  by  a  like  vote,  order  the  mayor  to  borrow  a  sufficient  sum  to  provide 
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for  the  expenses  necessary  to  be  incurred  in  making  any  repairs  or  restoration  of 
improvements,  the  necessity  of  which  has  arisen^  as  is  last  above  mentioned,  for  a 
space  of  time  not  exceeding  the  close  of  the  next  fiscal  year,  which  sum  and  the 
interest  shall  be  added  to  the  amount  authorized  to  be  raised  in  the  next  general 
tax  levy,  and  embraced  therein.  Should  any  judgment  be  obtained  against  the 
corporation,  the  mayor,  under  the  sanction  of  the  council,  may  borrow  a  sufficient 
amount  to  pay  the  same,  for  a  space  of  time  not  exceeding  the  dose  of  the  next 
fiscal  year,  which  sum  and  interest  shall,  in  like  manner,  be  added  to  the  amount 
authorizized  to  be  raised  in  the  general  tax  levy  of  the  next  year,  and  embraced 
therein. 

2763.  No  contract  shall  be  hereafter  made  by  the  city  council  or  any  commit- 
tee or  member  thereof;  and  no  expense  shall  be  incurred  by  any  of  the  officers  or 
departments  of  the  corporation,  whether  the  object  of  the  expenditure  shall  have  beett 
ordered  by  the  city  coimcil  or  not,  unless  an  appropriation  shall  have  been  pre- 
viously made  concerning  such  expense,  except  as  herein  otherwise  expressly  pro- 
vided. 

2764.  All  money  received  as  special  assessments  shall  be  held  by  the  treas- 
urer as  a  special  fund,  to  be  applied  to  the  payment  of  the  improvement  for  whidi. 
the  assessment  was  made,  and  said  money  shall  be  used  for  no  other  purpose  what- 
ever, unless  to  reimburse  such  corporation  for  money  expended  for 'such  improve- 
ment. 

2765.  Certificates  of  election  of  all  officers  of  cities  shall  be  issued  by  the 
city  clerk  under  the  corporate  seal  upon  the  order  of  the  city  council  at  their  first 
meeting  after  any  election  of  such  officers. 

2766.  The  city  clerk  shall  have  the  custody  of  all  laws  and  ordinances,  and 
shall  keep  a  correct  journal  of  the  proceeding^  of  the  council ;  he  shall  also  keep  a 
record  of  all  outstanding  bonds  against  the  city,  showing  the  number  and  amount 
of  each,  for  [what]  and  to  whom  the  said  bonds  were  issued ;  and  when  any  bonds- 
were  purchased,  or  paid,  or  canceled,  said  record  shall  show  the  feet,  and  in  his  an- 
nual report  he  shall  describe  particularly  the  bonds  issued  and  sold  during  the  year^ 
and  the  terms  of  sale,  with  each  and  every  item  of  expense  thereof;  he  shall  also 
perfortn  such  other  duties  as  may  be  required  by  the  ordinances  of  the  city.  He 
shall  also  make,  at  the  end  of  each  month,  a  report  showing  the  amount  appropri- 
ated to  each  fund  and  the  whole  amount  of  warrants  drawn  thereon,  which  shall  be 
spread  at  large  upon  the  records. 

2767.  The  treasurer  of  each  city  shall  be  custodian  of  all  money  belongs 
ing  to  the  corporation ;  he  shall  keep  a  separate  account  of  each  fund  or  appropria- 
tion and  the  debits  and  credits  belonging  thereto;  he  shall  give  every  person 
paying  money  into  the  treasury  a  receipt  therefor,  specifying  date  of  payment  and 
on  what  account  paid ;  he  shall  also  file  copies  of  such  receipts  with  his  monthly 
reports;  he  shall,  at  the  end  of  each  and  every  month,  and  as  often  as  may  be  rie- 
quired,  render  an  account  to  the  city  council,  under  oath,  showing  the  state  of  the 
treasury  at  the  date  of  each  acoqunt,  the  amount  of  money  remaining  in  each  fund,, 
and  the  amount  paid  therefrom,  and  the  balance  of  money  in  the  treasury;  he  shall 
also  accompany  such  accounts  with  a  statement  of  all  the  receipts  and  disbursements,, 
together  with  all  warrants  redeemed  and  paid  by  him,  which  said  warrants,  with 
any  and  all  vouchers  held  by  him,  shall  be  filed  with  his  said  account  in  the 
clerk's  office,  and  if  said  treasurer  neglect  or  fail,  for  the  space  of  ten  days  from- 
the  end  of  each  and  every  month,  to  render  his.  said  account,  his  office  shall  be 
declared  vacant,  and  the  city  council  shall  fill  the  vacancy  by  appointment  untU 
the  next  election  for  city  officers. 
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2768.  All  warrants  drawn  upon  the  treasurer  must  be  sigoed  by  the  mayor 
and  countersigned  by  the  clerk,  stating  the  particular  fund  or  appropriation  lo  which 
the  same  is  chargeable,  and  the  person  to  whom  payable,  and  for  what  particular  ob- 
ject; no  money  shall  be  otherwise  paid  than  upon  such  warrants  bo  draws.  Each 
warrant  shall  specify  the  amount  levied  and  appropriated  to  the  fund  upon  which  it 
is  draw  and  the  amount  already  expended  of  such  fund. 

2769.  The  city  attorney  shall  be  the  legal  adviser  of  the  council.  He  shall 
commence,  prosecute,  and  defend  suits  and  actions  necessary  to  be  commetieedj  pros^ 
ecuted  or  defended  on  behalf  of  the  corporation,  or  that  may  be  ordered  by  the  coun* 
cil;  and  when  requested  shall  attend  meetings  of  the  council  and  give  them  his 
opinion  upon  any  matter  submitted  to  him,  either  orally  or  In  writing,  as  may  be  re- 
quired ;  Provided,  That  be  shall  not  be  required  to  prosecute  complaints  for  offenses 
against  the  city  ordinances  in  police  court,  except  on  the  order  of  the  mayor  or 
council. 

2770.  No  officer  of  any  city  shall  be  interested,  directly  or  indirectly,  in 
any  contract  to  which  the  corporation,  or  any  one  for  its  benefit,  is  a  party ;  and  such 
interest  in  any  such  contract  shall  avoid  the  obligation  thereof  on  the  part  of  sach 
corporation;  nor  shall  any  officer  receive  any  pay  or  perquisites  from  the  city 
other  than  his  salary  as  provided  by  ordinance  and  this  chapter;  and  the  city  coun- 
cil shall  not  pay  or  appropriate  any  money  or  other  valuable  thing,  to  any  person 
not  an  officer,  for  the  performance  of  any  act,  eervice,  or  duty,  the  doing  or  per- 
formance of  which  shall  come  within  the  proper  scope  of  the  duties  of  any  offi» 
cer  of  such  corporation,  unless  the  same  is  specially  appropriated  and  ordereii  by  a 
vote  of  three- fourths  of  all  the  members  elected  to  the  cr)uneiK 

Such  a  OOD tract  is  Toid.  Taxpayer  oan  bring  action  to  cancel  the  aame,  bat  dtj  miiBt  p&j  for 
«r  return  what  it  has  received  nnder.    28,  858  (45  N.  W.,  242). 

2771.  All  rights  and  privileges  which  have  accrued  to  any  city  or  town,  held 
by  any  officer  of  such  corporation,  under  or  by  virtue  of  any  act  of  the  tegi.'^hture 
of  the  territory  or  state  of  Nebraska,  or  any  act  of  the  congress  of  the  United 
States^  before  the  taking  effect  of  this  act,  are  hereby  preserved  to  such  j»ersonSj 
cities,  or  towns,  and  when  any  such  city  or  town  shall  be  incorporated  under  tlie 
provisions  of  this  act,  all  its  said  trusts,  rights,  and  privileges  shall  l>e  transmitted 
to  and  be  vested  in  such  latter  corporation,  and  all  actions  heretofore  commenced 
by  or  against  any  city  or  town  which  shall  be  or  become  a  city  of  the  second  class 
under  the  provisions  of  this  act  shall  be  in  no  manner  afiTocted  by  this  act^  but  all 
such  actions  shall  be  continued  to  final  judgment  and  satisfaction  as  if  this  act  had 
not  been  passed. 

2772.  The  style  of  all  ordinances  shall  be:  ''Be  it  ordainetl  by  the  mayor 
.    and  council  of  the  city  of ;''  and  all  ordinances  of  a  general  nature  shail» 

within  one  month  after  they  are  passed,  be  published  in  some  newspaper  publbhetl 
within  the  city,  or  in  pamphlet  form,  to  be  distributed  or  sold  as  may  t>e  providetl 
by  ordinance ;  and  every  ordinance  fixing  a  penalty  or  forfeiture  for  its  violation 
shall,  before  the  same  takes  effect,  be  published  for  at  least  one  week  in  the  manner 
above  prescribed;  Provided,  however,  That  in  case  of  riot^  infectious  or  contagious 
diseases^  or  other  impending  danger,or  any  other  emergency  requiring  it^  im mediate 
operation,  such  ordinance  shall  take  effect  upon  the  proclamation  of  the  mayor,  im- 
mediately upon  its  first  publication  as  above  provided. 

2773.  In  addition  to  the  powers  heretofore  grante<l  cities  under  the  provi^ 
sions  of  this  chapter,  each  city  may  enact  ordinances  or  by-laws  for  the  following 
purposes: 

I.  To  levy  taxes  for  general  revenue  purposes,  not  to  exceed  ten  mills  on  the 
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dollar  in  any  one  year,  on  all  property  within  the  limits  of  said  cities,  taxable  ac- 
cording to  the  laws  of  the  state  of  Nebraska,  the  valuation  of  such  property  to  be 
ascertained  from  the  books  or  assessment  rolls  of  the  assessors  of  the  proper  pre- 
cinct or  township. 

II.  To  levy  any  other  tax  or  special  lt8B688Ilient  authorized  by  law. 

III.  To  provide  for  the  grading  and  repairs  of  any  street,  avenue,  or  alley, 
and  the  construction  of  bridges,  culverts,  and  sewers,  and  shall  defray  the  repairs 
of  the  same  out  of  the  general  fund  of  such  city,  not  exceeding  two  mills  of  the  levy 
for  general  purposes;  but  no  street  shall  be  graded  except  the  same  be  ordered  to  be 
done  by  the  affirmative  vote  of  two-thirds  of  the  city  coundL 

lY.  To  construct  sidewalks,  sewers,  and  drains ;  to  curb,  pave,  gravel, 
macadamize,  and  gntter  any  highway  or  alley  therein,  and  to  levy  a  special  tax  on 
the  lots  and  parcels  of  land  fronting  on  such  highway  or  alley,  to  pay  the  expense 
of  such  improvement.  But  unless  a  majority  of  the  resident  owners  of  the  prop- 
erty subject  to  assessment  for  such  improvement  petition  the  council  to  make  the 
same,  such  improvement  shall  not  be  made  until  three-fourths  of  all  the  members 
of  such  council  shall,  by  vote,  assent  to  the  making  of  the  same. 

y.  To  repair  sidewalks,  and  to  assess  the  expense  thereof  on  the  property 
in  front  of  which  such  repairs  are  made. 

yi.  To  provide  for  the  laying  of  temporary  plank  sidewalks  upon  the  nat- 
ural surface  of  the  ground,  without  regard  to  grade,  on  streets  not  permanently  im- 
proved, and  to  provide  for  the  assessment  of  the  co^  thereof  on  the  property  in  front 
of  which  the  same  shall  belaid. 

yil.  Assessments  made  under  the  last  three  preceding  subdivisions  of  this 
section  shall  be  made  and  assessed  in  the  following  mamier:  First — Such  assessment 
shall  be  made  by  the  council  at  a  special  meeting,  by  a  resolution  fixing  the  valua- 
tion of  such  lots  assessed,  taking  into  account  the  benefits  derived  or  injuries  sus- 
tained in  consequence  of  such  contemplated  improvements  and  the  amount  charged 
against  the  same,  which,  with  the  vote  thereon  by  yeas  and  nays,  shall  be  spread  at 
length  upon  the  minutes.  Notice  of  the  time  of  holding  such  meeting  and  the  pur- 
pose for  which  it  is  to  be  held  shall  be  published  in  some  newspaper  published  or  of 
general  circulation  in  said  city,  at  least  four  weeks  before  the  same  shall  be  held,  or 
in  lieu  thereof  personal  service  may  be  had  upon  persons  owning  or  occupying  prop- 
erty to  be  assessed.  Second — ^AU  such  assessments  shall  be  known  as  '^speeud 
assessments,"  and  shall  be  levied  and  collected  as  a  separate  tax,  in  addition  to  the 
taxes  for  general  revenue  purposes,  to  be  placed  on  the  tax  roll  for  collection  subject 
to  the  sanae  penalties  and  collected  in  like  manner  as  other  city  taxes. 

y  III.  To  raise  revenue  by  levying  and  collecting  a  license  tax  OH  any  occupa- 
tion or  business  within  the  limits  of  the  city,  and  regulate  the  same  by  ordinance. 
All  such  taxes  shall  be  uniform  in  respect  to  the  classes  upon  which  they  are  imposed; 
Provided,  however.  That  all  scientific  and  literary  lectures  and  entertaixmieatB 
shall  be  exempt  from  such  taxation,  as  well  as  concerts  and  other  musical  enter- 
tainments given  exclusively  by  citizens  of  the  city. 

IX.  They  shall  collect  a  license  tax  of  not  less  than  one  nor  more  than  three 
dollars  upon  the  owners  and  harborers  of  dogS,  and  enforce  the  same  by  appropriate 
penalties,  and  shall  cause  the  destruction  of  any  dog,  the  owner  or  harborerof  which 
shall  refuse  or  neglect  to  pay  such  license  tax;  Provided,  That  no  such  license  shall 
authorize  the  keeping,  owning,  or  harboring  more  than  one  dog. 

X.  To  fix  the  rate  of  tax  to  be  paid  for  the  use  of  water,  Airnished  by  the 
city  by  means  of  water-works  belonging  to  the  city. 

XL  To  provide  for  the  erection  and  government  of  any  and  all  useful  or  nee* 
essary  buildings  for  the  use  of  the  city* 
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XII.  To  appoint  judges  of  all  elections  provided  by  ordinance  for  the  elec- 
tion of  oitj  officers,  and  prescribing  the  manner  of  conducting  the  same,  and  the 
return  thereof,  and  for  deciding  contested  elections,  and  for  holding  special  elections 
for  any  purpose  herein  provided. 

XIII.  To  provide  for  removing  officers  of  the  city  for  misconduct,  whose 
offices  are  created  and  made  elective  by  this  act,  and  shall  have  power  to  create  any 
office  that  they  may  deem  necessary  for  the  good  government  and  interest  of  the 
-city. 

XIV.  To  regulate  the  police  of  the  city,  and  to  impose  fines,  forfeitures,  and 
penalties  for  the  breach  of  any  ordinance,  and  also  for  the  recovery  and  collection 
of  the  same,  and  in  default  of  payment,  to  provide  for  confinement  in  the  city  prison, 
or  to  hard  labor  in  the  city,  upon  the  streets  or  elsewhere,  for  the  benefit  of  the  city. 

-  Xy.  To  r^ulate  and  prescribe  the  powers  and  duties  and  compensation  of  the 
officers  of  the  city  not  heretofore  provided  for. 

XVI.  Official  bonds. — To  require  from  all  officers  and  servants,  elected  or 
appointed,  bonds  and  security  for  the  faithful  performance  of  their  duties. 

XVII.  To  make  contracts,  and  authorize  any  person,  company  or  association 
to  erect  gas  or  electric  light  works  in  said  city,  and  give  such  persons,  company,  or 
associations  the  privilege  of  furnishing  gas  or  electric  light  to  light  the  streets,  lanes 
and  alleys  of  said  city  for  any  length  of  time  not  exceeding  twenty-one  years,  *and 
to  levy  a  tax  not  exceeding  five  (5)  mills  on  the  dollar  in  any  one  year  for  the  pur- 
pose of  paying  the  cost  of  lighting  the  streets,  laaes,  and  alleys  of  said  city. 

Words  *'  electric  light ''  and  aU  after  «  added  1891,  p.  196. 

XVIII.  To  establish,  alter,  and  change  the  channels  of  water-courses  and  to 
-wall  them  and  cover  them  ove)-;  to  establish,  make,  and  regulate  public  wells,  cis- 
terns, aqueducts,  and  reservoirs  of  water,  and  to  provide  for  filling  the  same. 

XIX.  To  r^ulate  the  running  at  large  of  cattle,  hogs,  horses,  mules,  sheep, 
^^ts,  dogs,  and  other  n-nimalgj  and  to  cause  such  as  ma^  be  running  at  large  to 
be  impounded  and  sold  to  discharge  the  costs  and  penalties  provided  for  the  viola- 
iJon  of  such  prohibitions,  and  the  expense  of  impounding  and  keeping  the  same, 
:and  of  such  sale. 

XX.  To  provide  for  the  erection  of  all  needful  pens,  pounds,  and  buildings 
for  the  use  of  the  city,  within  or  without  the  city  limits,  and  to  appoint  and 
•compensate  keepers  thereof,  and  ^o  establish  and  enforce  rules  governing  the  same. 

XXI.  To  regulate  the  construction  of  and  order  the  suppression  of  and 
-cleaning  of  flre-plaoes^  chimneys,  stoves,  stove-pipes,  ovens,  boilers,  kettles, 
forges,  or  any  apparatus  used  in  any  building,  manufactory,  or  business,  which  may 
•be  dangerous  in  causing  or  promoting  fires,  and  to  prescribe  limits  within  which  no 
dangerous  nor  obnoxious  and  ofiensive  business  may  be  carried  on. 

XXII.  Fire  limits. — To  prescribe  limits  within  which  no  building  shall 
be  ocmstructed,  except  of  brick,  stone,  or  other  incombustible  material,  with  fire- 
proof roof,  and  to  impose  a  penalty  for  the  violation  of  such  ordinance,  and  to 
•cause  the  destruction  or  removal  of  any  building  constructed  or  repaired  in  viola- 
tion of  such  ordinance,  and  after  such  limits  are  established  no  special  permit  shall 
be  given  for  the  erection  of  [or]  reparation  of  buildings  of  combustible  material. 

XXIII.  To  procure  fire  engines,  hooks,  ladders,  buckets,  and  other  apparatus, 
and  to  organize  fire  engine,  hook  and  ladder,  and  bucket  eompanies^  and  to  pre- 
^ribe  rules  of  duty  and  the  government  thereof,  with  such  penalties  as  the  council 
may  deem  proper,  not  exceeding  one  hundred  dollars,  and  to  make  all  necessary 
appropriation  therefor. 

XXIV.  To  regulate  levees,  depots,  depot  grounds,  and  places  for  storing 
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freights  and  goods^  and  to  provide  for  and  r^ulate  the  passage  of  railways  through 
the  streets  and  public  grounds  of  the  city. 

XXV.  To  regulate  the  crossing  of  railway  tracks,  and  to  provide  precau- 
tions and  prescribe  rules  regulating  the  same ;  and  to  r^ulate  the  running  of  rail* 
way  engines,  oars,  and  trucks  within  the  limits  of  said  city,  and  prescribe  rules 
relating  thereto,  and  to  govern  the  speed  thereof,  and  to  make  any  other  and  fur- 
ther provisions,  rules,  and  restrictions  to  prevent  accidents  at  erossingS  and  on  the 
tracks  of  railways,  and  to  prevent  fires  from  engines. 

XXVI.  To  establish  standard  weights  and  measordS,  and  r^ulate  the 
weights  and  measures  to  be  used  in  the  city,  and  to  regulate  the  weighing  and 
measuring  of  every  commodity  sold  in  the  city,  in  all  cases  not  otherwise  provided 
by  law. 

XXVII.  To  provide  for  the  inspection  and  weighing  of  hay,  grain,  and 
coal,  the  measuring  of  wood  and  fuel  to  be  used  in  the  city,  and  to  determine  the 
place  or  places  of  the  same,  and  to  r^ulate  and  prescribe  the  place  or  places  of  ex- 
posing for  sale  hay,  coal  and  wood ;  to  fix  the  fees  and  duties  of  persons  authorissed 
to  perform  the  duties  named  in  this  subdivision. 

XXVIII.  To  remove  all  obstructions  from  the  sidewalks,  curl>-stone8,  gut- 
ters, and  cross-walks  at  the  expense  of  the  owners  or  occupiers  of  the  ground  front- 
ing thereon,  or  at  the  expense  of  the  person  placing  the  same  there,  and  to  require 
and  regulate  the  planting  and  protection  of  shade  toees  in  the  streets,  the  building 
of  bulk-heads,  cellar  and  basement  ways,  stairways,  railways,  window  and  door- 
ways, awnings,  hitching  posts  and  rails,  lamp  posts,  awning  posts,  and  all  other 
Stractures  projecting  upon  or  over  and  adjoining,  and  all  other  excavations  through 
and  under  the  sidewalks  in  said  city. 

XXIX.  To  prevent  and  restrain  riots,  routs,  noises,  distnr1>ances,  or  dis- 
orderly assemblies  in  any  street,  house,  or  place  in  the  city;  to  regulate,  punish,  and 
prevent  the  discharge  of  firearms,  rockets,  powder,  fireworks,  or  any  other  danger- 
ous combustible  material  in  the  streets,  lots,  grounds,  alleys,  or  about  or  in  the  vi- 
cinity of  any  buildings;  to  regulate,  prevent,  and  punish  the  carrying  of  concealed 
weapons;  to  arrest,  regulate,  punish,  fine,  or  set  at  work  on  the  streets,  or  else- 
where, all  vagrants  and  persons  found  in  said  city  without  visible  means  of  sup- 
port or  some  legitimate  business;  to  regulate  and  prevent  the  storage  of  gun- 
powder, tar,  pitch,  resin,  coal  oil,  benzine,  turpentine,  hemp,  cotton,  nitro-glycerine^ 
dynamite,  petroleum  or  any  of  the  productions  thereof,  and  other  material  of  like 
nature;  and  the  use  of  lights  in  stables,  shops,  and  other  places,  and  the  building  of 
bon-fires;  to  regulate  and  prohibit  the  piling  of  building  material,  or  any  excavation 
or  obstruction  of  the  street. 

XXX.  To  prevent  and  remove  all  encroachments  into  and  upon  all  sidewalks,, 
streets,  avenues,  alleys,  and  other  city  property ;  and  to  prevent  and  punish  all 
horse  racing,  fast  driving  or  riding  in  the  streets,  highways,  alleys,  bridges,  or 
places  in  the  city;  and  all  games,  practices,  or  amusements  therein,  likely  to  result 
m  damage  to  any  person  or  property;  to  regulate,  prevent,  and  punish  the  ridin^^ 
driving,  or  passing  of  horses,  mules,  oxen,  cattle,  or  other  teams,  or  any  vehicle 
drawn  thereby,  over,  upon,  or  across  sidewalks,  or  along  any  street  of  the  city;  to 
regulate  and  prevent  the  use  of  streets,  sidewalks,  and  public  grounds  for  signSf 
sign-posts,  awnings,  tel^raph,  telephone,  or  other  poles,  racks,  bulletin  boards,  and 
the  posting  of  handbills  and  advertisements;  to  regulate  traffic  and  sales  upon  the 
streets,  sidewalks,  and  public  places;  to  punish  and  prohibit  cruelty  to  animals;  to 
regulate  and  prevent  the  moving  of  buildings  through  or  upon  the  streets. 

XXXI.  To  take  all  needful  steps  to  protect  the  interests  of  the  city,  present 
or  prospective,  in  any  railroad  leading  from  or  toward  the  same. 
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XXXII.  To  make  all  such  ordinances^  bj-Iaws^  rules,  regulations,  resolu- 
tions^ not  inconsistent  with  the  laws  of  the  state,  as  may  be  expedient,  in  addition 
to  the  q>eQial  powers  in  this  section  granted,  maintaining  the  peace,  good  govern- 
ment, and  welfare  of  the  city,  and  its  trade,  conimeroe,  and  manufactories,  and  to 
enforce  all  ordinanceB  by  inflicting  penalties  upon  inhabitants  or  other  persons 
for  the  violation  thereof,  not  exceeding  one  hundred  dollars  for  any  one  offense,  re- 
coverable with  costs,  together  with  judgment  of  imprisonment  until  the  amount  of 
said  judgment  and  costs  be  paid. 

XTTXTTI.  To  appropriate  money,  and  provide  for  the  payment  of  the  debts 
and  expenses  of  the  city. 

XXXiy.  To  divide  the  city  into  wards,  establish  the  boundaries  thereof 
and  number  the  same. 

XXXV.  To  0]pen,  widen,  or  otherwise  improve  or  vacate  any  street,  ave- 
nue, alley,  or  lane  within  the  limits  of  the  city ;  and  al^o  to  create,  open,  and  im- 
prove any  new  street,  avenue,  alley,  or  lane;  Provided^  That  all  damages  sus- 
tained by  the  citizens  of  the  city,  or  the  owners  of  the  property  therein,  shall  be 
ascertained  in  such  manner  as  shall  be  provided  by  ordinance ;  Provided  farther^ 
That  whenever  any  street,  avenue,  alley,  or  lane  shall  be  vacated  the  same  shall  re- 
vert to  the  owners  of  the  adjacent  real  estate,  one-half  on  each  side  thereof. 

XXXVI.  To  create,  open,  widen,  or  extend  any  street,  avenue,  lane,  or 
alley,  or  annul,  vacate,  or  discontinue  the  same  whenever  deemed  expedient  for  the 
public  good,  and  to  take  private  property  for  public  USO,  or  for  the  purpose  of 
giving  right  of  way  or  other  privilege  to  any  railroad  company,  or  for  the  purpose 
of  erecting  or  establishing  market  houses  and  market  places,  or  for  any  other  nec- 
essary public  purpose;  Promdedy  however^  That  in  all  cases  the  city  shall  make  the 
person  or  persoiis  whose  property  shall  be  taken  or  injured  thereby  adequate  com- 
peisation  therefor,  to  be  determined  as  provided  in  section  71  of  this  act. 

XXXVII.  To  borrow  money  on  the  credit  of  the  city,  and  to  pledge  the 
credit,  revenue,  and  public  property  of  the  city  for  the  payment  thereof,  when 
authorized  in  the  manner  hereinafter  provided. 

XXXVIIL  All  ordinances  shall  be  passed  pursuant  to  such  rules  and 
r^alations  as  the  council  may  provide ;  and  all  such  orainanoes  may  be  proved  by 
the  certificate  of  the  clerk,  under  the  seal  of  the  city,  and  when  printed  or  published 
in  book  or  pamphlet  form,  and  purported  to  be  published  by  authority  of 
the  city,  shall  be  read  and  received  in  evidence  in  all  courts  and  places,  without 
further  proof.  The  passage,  approval,  and  publication  or  posting  of  said  ordi- 
nances shall  be  sufficiently  proved  by  a  certificate  under  the  seal  oi  the  city,  from 
the  clerk  thereof,  showing  that  such  ordinance  was  passed  and  approved,*  and 
when  and  in  what  paper  the  same  was  published,  or  when  and  by  whom,  and 
where  the' same  was  posted  up.  And  when  ordinances  are  published  in  book  or 
pamphlet  form,  purporting  to  be  published  by  authority  of  the  city  council,  the 
same  need  not  be  otherwise  published,  and  such  book  or  pamphlet  shall  be  received 
as  evidence  of  the  passage  and  l^al  publication  of  such  ordinances,  as  of  the  dates 
mentioned  in  such  book  or  pamphlet,  in  all  courts,  witiiout  further  proof. 

XXXIX.  To  elect  one  of  their  own  body,  who  shall  be  sty  lei  the  ^^presi* 
dent  of  the  council,''  and  who  shall  preside  at  all  meetings  of  the  council  in  the 
absence  of  the  mayor;  and  in  the  absence  of  the  president,  to  elect  one  of  their  own 
body  to  occupy  his  place  temporarily,  and  who  shall  be  styled  ^^  acting  president  of 
the  council,^  and  the  president  and  acting  president,  when  occupying  the  place  of 
mayor,  shall  have  the  same  privileges  as  other  members  of  the  council ;  and  all  acts 
of  the  president  or  acting  president  while  so  acting  shall  be  as  binding  upon  the 
council  and  upon  the  city  as  if  done  by  the  mayor. 
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XL.  All  ordinances  of  the  city  shall  be  passed  pursuant  to  such  rules  and 
regulations  as  the  council  may  provide,  subject  to  the  provisions  of  this  act;  and  all 
ordinances  of  the  city  may  be  prOYed  by  the  certificate  of  the  clerk,  binder  the 
seal  of  the  city,  and  when  printed  or  published  in  book  or  pamphlet  form,  and 
purported  to  be  published  by  authority  of  the  city,  shall  be  read  and  received  in 
evidence  in  all  courts  and  places,  without  further  proof.  . 

XLI.  Te  pnrchase,  hold,  and  pay  for,  in  the  manner  herein  provided,  lands 
not  exceeding  eighty  acres  in  one  body,  outside  the  limits  of  such  city,  for  the  par- 
pose  of  the  burial  of  the  dead,  and  all  necessary  groonds  for  hospital  grounds  and 
water-works. 

XLII.  To  survey,  plat,  map,  grade,  fence,  ornament,  and  otherwise  improre 
all  burial  and  cemetery  grounds  and  avenues  leading  thereto,  owned  by  such  city; 
to  construct  walks  therein,  rear  and  protect  ornamental  trees  therein,  and  to  pro- 
vide for  payine  the  expenses  thereof. 

XLIII.  To  convey  cemetery  lots  owned  by  such  city,  by  certificates  signed 
by  the  mayor  and  countersigned  by  the  clerk,  under  the  seal  of  the  city,  specifyii^ 
tnat  the  person  to  whom  the  same  is  issued  is  the  owner  of  the  lot  or  lots  describea 
therein  by  number,  as  laid  down  on  such  map  or  plat,  for  the  purpose  of  interment; 
and  such  certificate  shall  vest  in  the  proprietor,  his  or  her  heirs  and  assigns^  a  right 
in  fee  simple  to  such  lot,  for  the  sole  purpose  of  interment,  under  the  i^ulation  of 
the  city  council;  and  such  certificate  shall  be  entitled  to  be  recorded  in  the  office 
of  the  register  of  deeds  of  the  proper  county,  without  further  acknowledgment,  and 
such  description  of  lots  shall  be  deemed  and  recognized  as  a  sufficient  description 
thereof. 

XLIY.  To  limit  the  number  of  cemetery  lots  which  shall  be  owned  by  the 
same  person  at  the  same  time;  to  prescribe  mles  for  inclosing,  adorning,  and  erect- 
ing monuments  and  tombstones  on  cemetery  lots;  to  prohibit  any  diversion  of  the 
use  of  such  lots,  and  any  improper  adornment  thereof;  but  no  reli^ous  test  shall  be 
made  as  to  the  ownership  of  lots,  the  borial  therein,  or  the  ornamentation  of  graves, 
or  of  such  lots. 

XLV.  To' pass  rules  and  ordinances  imposing  penalties  and  fines  not  ezoeed- 
ing  one  hundred  dollars,  regulating,  protecting,  and  governing  the  cemetery,  the 
owners  of  lots  therein,  visitors  thereof,  and  trespassers  ther^n.  And  the  offi- 
cers of  such  city  shall  have  as  full  juriisdiction  and  power  in  the  enforcing  of  sadi 
rules  and  ordinances  as  though  they  related  to  the  city  itself. 

XLYI.  To  restrain,  prohibit,  and  suppress  unlicensed  tippling  shops,  bil- 
liard tables,  bowling  alleys,  houses  of  prostitution,  and  other  disorderly  hoUSes 
and  practices,  games,  and  gambling  houses,  desecrations  of  the  Sabbath  day,  com- 
monly called  Sunday,  and  to  prohibit  all  public  amusements,  shows,  exhibitions,  or 
ordinary  business  pursuits  upon  said  daj,  and  all  lotteries  or  fraudul^t  devices  and 
practices  for  the  purpose  of  obtaining  money  (»r  property,  and  all  shooting  galleries, 
and  all  kinds  of  public  indecencies. 

XLVII.  To  make  regulations  to  prevent  the  introduction  of  C09tagions 
diseases  into  the  city,  to  make  quarantine  laws  for  that  purpose,  and  enforce  the 
same  within  five  miles  of  the  city. 

XLYIII.  To  erect,  establish,  and  r^ulate  l^ospitals,  work-houses,  aad 
poor-houses,  and  to  provide  for  the  government  and  support  of  the  same. 

XLIX.  To  make  regulations  to  secure  the  general  health  of  the  city, 
and  to  prevent  and  remove  nuisances,  and  to  provide  the  city  with  water. 

L.  To  establish,  regulate,  and  support  night  watch  and  police,  and  define 
the  powers  and  duties  of  the  same. 
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LL  To  provide  for  and  regulate  the  lighting  of  the  streets  and  the  erection 
ct  lamp  posts. 

LII.  To  purchase  and  own  grounds  for,  and  to  erect  and  establish  market 
hoQses  and  market  places,  and  to  r^ulate  and  govern  the  same,  and  also  to  contract 
with  any  person  or  persons,  or  association  of  persons,  companies,  or  corporations, 
for  the  erection  and  r^ulation  of  said  market  houses  and  market  places,  on  such 
terms  and  conditions  and  in  such  manner  as  the  council  may  prescribe,  and  raise  all 
necessary  revenue  therefor,  as  herein  provided. 

LIU.  To  provide,  when  authorized  by  vote  of  the  people  as  provided  by  law, 
for  issuing  bonds  for  the  purpose  of  fanding  any  ana  all  indebtedness,  now  ex- 
isting or  hereafter  created,  oi  the  city,  now  due  or  to  become  due. 

LIY.  To  make  provisions  for  a  siilking  fond  to  pay  accruing  interest,  and 
to  pay  at  maturity  the  principal  of  the  bonded  indebtedness  of  the  dty,  and  to  levy 
and  collect  taxes  on  all  the  taxable  property  in  the  city  in  addition  to  other  taxes, 
for  the  purpose  of  paying  the  same,  and  to  provide  that  the  said  tax  shall  be  paid 
in  cash ;  and  whenever  any  city  has  heretofore  issued  bonds  by  virtue  of  any  special 
authority  derived  from  the  legislature  of  the  territory  or  state,  the  council  shall 
have  power  to  levy  and  collect  taxes  for  the  purpose  of  paying  such  bonds  as  is  pro- 
vided in  the  laws  giving  such  authority. 

LY.  To  provide  for  the  revision  of  ordinances  from  time  to  time,  and  for 
their  pnblication  in  pamphlet  or  book  form,  with  or  without  the  statutes  rela- 
tive to  cities  of  the  second  class. 

LYI.  To  regulate,  license,  or  suppress  halls,  opera  houses,  churches^ 
places  of  amusement,  entertainment,  or  instiyction,  or  other  buildings  used  for  the 
assembly  of  citizens,  and  to  cause  the  same  to  be  provided  with  su£Sicient  and  ample 
means  of  exit  and  entrance,  and  to  be  supplied  with  necessary  and  appropriate  ap- 
pliances for  the  extinguishment  of  fires,  and  for  escape  from  such  place  in  case  of 
fire,  and  to  prevent  the  overcrowding  and  to  r^ulate  the  placing  and  using  of  seats, 
chairs,  benches,  scenery,  curtains,  bhnds,  screens,  or  other  appliances  therein,  and 
to  provide  that  for  any  violation  of  any  such  r^ulation,  a  penalty  of  two  hundred 
doUaiB  shall  be  imposed,  and  that  upon  conviction  of  such  license  of  anv  violation 
of  any  ordinance,  regulating  such  places,  the  license  of  any  such  place  shall  be  re- 
voked by  the  mayor  and  council,  and  whenever  the  mayor  and  council  shall  by 
resolution  declare  any  such  place  to  be  unsafe,  the  license  thereof  shall  be  thereby 
revoked ;  and  the  council  may  provide  that  in  any  case  where  they  have  so  revoked 
a  license,  any  owner,  proprietor,  manager,  lessee,  or  person  opening,  using,  or  per- 
mitting such  place  to  oe  opened  or  usra  for  anjr  purpose  involving  the  assemblage 
of  more  than  twelve  persons  shall,  upon  conviction  thereof,  be  deemed  guilly  of  a 
misdemeanor,  and  fined  in  any  sum  not  exceeding  two  hundred  dollars. 

LYII.  To  prescribe  the  thickness,  strength  and  manner  of  constmcting 
stone,  brick,  and  other  buildings,  and  to  prescribe  the  number  and  construction  of 
means  of  exit  and  entrance  and  the  number  and  construction  of  fire  escapes,  and 
to  require  the  keeper  or  proprietor  of  any  hotel,  boarding  house,,  or  dormitory  to 
provide  or  maintain  such  sufficient  and  such  number  of  ladders,  ropes,  balconies, 
and  stairways,  and  other  appliances  as  by  ordinance  may  be  prescribed  to  facilitate 
the  escape  of  Persons  from  any  such  building  in  case  of  fire. 

LYIII.  The  city  council  shall  have  power  to  open,  extend,  widen,  nar- 
row, grade,  curb,  gutter,  and  pave,  or  otherwise  improve  and  keep  in  good  repair, 
or  cause  the  same  to  be  done  in  any  manner  they  may  deem  proper,  any  street, 
avenue,  or  all^  within  the  limits  of  the  city,  and  mav  grade  partially,  or  to  the 
established  grade,  or  park  or  otherwise  improve  any  width  or  part  of  any  sooh  street^ 
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avenae,  or  alley^  and  may  also  coDstruct  and  repair,  or  cause  and  compel  the  con* 
struction  and  repair  of  sidewalks  in  such  city,  of  such  material  and  iu  such  manner 
as  they  may  deem  proper  and  necessary ;  and  to  defray  the  cost  and  expense  of  sach 
improvements  or  any  of  them,  the  mayor  and  council  of  such  city  shall  have  power 
ana  authority  to  levy  and  collect  special  taxes  and  assessments  upon  the  lots  and 
pieces  of  ground  adjacent  to,  or  abutting  upon  the  street,  avenue,  alley,  or  sidewalk 
thus  in  whole  or  part  opened,  widened,  curbed,  guttered,  graded,  parked,  extended, 
<x)nstructed,  or  otherwise  improved  or  repaired,  or  which  may  be  specially  ben^ted 
by  any  of  said  improvements;  Provided^  That  the  above  provisions  shall  not  apply 
to  ordinary  repairs  of  streets  or  alleys,  and  one-half  of  the  expense  of  iMinging 
streets,  avenues,  alleys,  or  parts  thereof,  to  the  established  grade  shall  be  paid  out 
of  the  general  or  road  fund  of  the  city;  Provided  farther j  That  where  any  street  is 
to  be  eraded  under  the  provisions  of  this  section,  but  not  to  the  established  grade, 
it  shall  be  done  only  aner  the  owners  representing  a  majority  of  the  front  feet  of 
the  property  abutting  on  the  part  of  such  street  to  bd  so  partially  graded  shall  have 
petitioned  the  city  council  for  such  work  to  be  done;  Provided,  further j  That  in 
case  the  grade  of  any  street  or  part  of  street  used  by  the  public  shall  not  have  been 
established,  or  in  case  any  street  or  part  thereof  shall  not  have  been  worked  to 
grade,  then,  and  in  such  case,  the  owner  or  owners  of  any  lot,  lots,  or  lands  abut- 
ting on  such  streets  or  portion  thereof  as  aforesaid  may  only  be  required  to  con- 
struct or  repair  the  sidewalks  along  such  street  or  part  thereof  with  plank,  as  the 
council  may  direct  in  such  case;  And  provided  further^  That  in  case  the  owner  or 
owners  of  any  such  lot,  lots,  or  land  abutting  on  such  street  or  portion  thereof  ehM 
fail  to  construct  or  repair  such  sidewalks  in  the  manner  and  within  the  time  as  di- 
rected and  required  b^  tl)e  council  in  each  case,  after  having  received  due  notice  to 
do  so,  they  shall  be  liable  for  all  damages  or  injury  oQcasioned  by  reason  <^  the 
defective  or  dangerous  condition  of  any  such  sidewalk;  And  provided  further,  That 
curbing  and  guttering  shall  not  be  ordered  or  required  to  be  laid  on  any  street,  ave- 
nue, or  alley  not  ordered  to  be  paved,  except  on  the  petition  of  a  majority  of  the 
owners  of  the  property  abutting  along  the  line  of  that  portion  of  the  street,  avenue, 
or  alley  to  be  curbed  and  guttered.  The  mayor  and  council  of  any  oitv  governed 
by  this  act  shall  have  power  to  pave,  repave,  or  macadam  any  street  or  Mey  or  part 
thereof  in  any  city,  and  for  that  purpose  to  create  suitable  paving  districts,  wnich 
shall  be  consecutively  numbered,  such  work  to  be  done  under  ccmtract,  and  nnder 
the  superintendence  oif  the  board  of  public  works  of  the  city.  Whenever  the  owners 
of  lots  or  lands  abutting  upon  the  streets  or  alleys  within  any  paving  district  repre- 
senting a  majority  of  feet  front  thereon  shall  petition  the  council  to  pave,  repave,  or 
macadam  such  streets  or  alleys,  it  shall  be  the  duty  of  the  mayor  and  council  to  pave, 
repave,  or  macadam  the  same,  and  in  all  cases  of  paving,  repavine,  or  maoadamsing 
there  shall  be  used  sndi  material  as  such  majority  of  owners  shall  d^armine  uppn; 
Provided,  The  council  shall  be  notified  in  writing  by  said  owners  of  such  determi- 
nation within  thirty  days  next  after  the  passage  and  approval  of  the  ordinance 
ordering  such  paving,  repaving,  or  macadamizing.  In  case  sudi  owners  fiul  to 
designate  the  material  they  desire  used  in  8U<m  paving,  repaving,  or  macadam- 
izing in  the  manner  and  within  the  time  above  provided  the  mayor  and  counoii 
shall  determine  upon  the  material  to  be  used.  The  cost  of  paving,  macadamizing, 
or  repaving  the  streets  and  alleys  within  any  paving  district,  except  the  intersections 
of  streets  and  space  opposite  alleys  within  such  districts,  shall  be  assessed  upon 
the  lots  and  lands  abutting  upon  the  streets  and  alleys  in  such  district,  in  proportion 
to  the  feet  front  so  abutting  upon  sudi  streets  and  alleys.  The  assessment  of  the 
special  taxes  for  paving  purposes  herein  provided  for  shall  be  made  as  follows:  The 
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total  cost  of  the  improvement  shall  be  levied  at  one  time  upon  the  property  and 
become  delinquent  as  herein  provided:  one-tenth  (^)  of  the  total  amount  j3hall  be- 
•oome  delinquent  fifty  (50)  days  after  such  levy,  one-tenth  (-j^)  in  one  year,  one- 
tenth  (■^)  in  two  years,  one-tenth  (^)  in  three  years,  one-tenth  (-^)  in  four 
jears,  one-tenth  {'^)  in  five  years,  one-tenth  (^)  in  six  years,  one-tenth  {M  in 
-seven  years,  one-tenth  (■^)  in  eight  years,  one-tenth  {■^)  in  nine  years;  each  of 
aaid  installments,  except  the  first,  shall  draw  interest  at  the  rate  of  seven  per  cent 
per  annum  from  the  time  of  levy  aforesaid  until  the  same  shall  become  delinquent, 
and  after  the  same  shall  becolne  delinquent  a  penalty  of  five  per  cent,  together  with 
interest  at  the  rate  of  one  per  cent  per  month,  shall  be  paid  thereon,  as  in  the  case 
of  other  special  taxes.  Such  taxes  shall  be  collected  and  eilforced  as  in  other 
<iaBe8  of  special  taxes.  In  all  cases  of  special  taxes  the  city  treasurer  shall  have  the 
right  and  authority,  after  the  same  or  any  part  thereof  shall  have  become  delinquent, 
to  seize  personal  property  of  the  party  who  owns  the  real  estate  upon  which  such 
taxes  have  been  levied,  and  to  sell  such  personal  property  for  the  satisfaction  of 
suuh  taxes  upon  the  same  advertisement,  and  in  the  same  manner  that  constables 
are  now  authorized  by  law  to  seize  and  sell  personal  property  upon  execution,  but 
failure  to  seize  or  subject  personal  property  shall  in  nowise  affect  the  lieu  of  the  tax 
or  any  proceedings  authorized  by  law  to  enforce  the  tax.  In  oase  of  omissions, 
errors^  or  mistakes  in  making  such  assessment  or  levy  in  respect  of  the  total  cost  of 
the  improvement  or  deficiencies  or  otherwise,  it  shall  be  competent  for  the  council  to 
make  a  supplemental  assessment  and  levy  to  supply  the  deficiencies,  omissions,  errors,  or 
mistakes.  The  cost  of  paving,  macadamizing,  or  repavine  the  intersections  of  streets 
and  space  opposite  alleys  in  any  paving  district  shall  be  paid  by  the  city  as  hereinafter 
provided,  but  nothing  herein  contained  shall  be  construed  to  exempt  any  street  or  other 
railway  company  fix)m  pavine  or  repavine  its  whole  right  of  way,  including  all  space 
between  and  one  foot  beyond  their  outer  rails,  at  its  own  cost,  whenever  any  street  shall 
be  ordered  paved  or  repaved  by  the  mayor  and  council  of  the  city  as  provided  by  law. 
For  the  purpose  of  payine  the  cost  of  paving,  macadamizing,  or  repaving  the  streets 
and  alleys  in  any  paving  district,  exclusive  of  the  insersections  of  streets  and  space  op- 
posite all^s  therein,  the  mayor  and  council  shall  have  power  and  may  by  ordinance 
cause  to  be  issued  bonds  of  the  city,  to  be  called  ^'District  Paving  Bonds  of  District 

Na /^  payable  in  not  exceeding  ten  years  from  date,  and  to  bear  interest,  payable 

annually,  not  exceeding  the  rate  of  seven  per  cent  per  annum,  with  interest  coupons  at- 
tached, and  in  such  case  shall  also  provide  that  said  special  taxes  and  assessments  shall 
constitute  a  sinking  fund  for  the  payment  of  said  bonds  and  interest;  Provided^  That 
the'entire  costof  paving,  repaving,  or  macadamizing^any  such  streets  or  alleys  properly 
chargeable  to  any  lots  or  lands  within  any  such  paving  district  according  to  the  frcmt 
feet  thereof,  may  be  paid  by  the  owner  of  such  lots  or  lands  within  fifty  days  from 
the  levy  of  such  special  taxes,  and  thereupon  such  lot  or  land  shall  be  exempt  from 
any  lien  or  charge  therefor.  Said  bonds  shall  not  be  sold  for  less  than  their  par 
value,  and  if  said  assessment  or  any  part  thereof  shall  fail,  or  for  any  reasoA.be 
invalid,  the  mayor  and  council  may  make  other  and  further  assessments,  upon  said 
Jots  or  lands  as  may  be  required  to  collect  from  the  same  the  cost  of  any  paving  or 
macadamizing  properly  chargeable  thereto  as  herein  provided.  Whenever  the 
mayor  and  council  deem  it  expedient,  they  shall  have  power,  for  the  purpose  of 
paying  the  cost  of  paving,  repaving,  or  macadamizing  tne  intersections  of  streets 
and  spaces  opposite  alleys  in  the  city,  to  issue  bonds  of  the  city  to  run  not  more 
than  twenty  years,  and  to  bear  interest,  payable  semi-annually,  at  a  rate  not  exceed- 
ing six  per  cent  per  annum,  with  coupons  attached,  to  be  called  ^'Pavine  Bonds,'' 
and  which  shall  not  be  sold  for  less  than  par,  and  the  proceeds  of  which  shall  be 
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used  for  do  other  purpose  than  paying  for  the  cost  of  paving,  repaying,  or  macad* 
amizing  the  intersections  of  the  streets  and  alleys  in  the  city;  JVaoided,  That  the 
aggregate  amount  of  such  bonds  issued  in  any  one  year  shall  not  exceed  the  sum 
of  $60,000;  And  provided  further,  That  no  such  bonds  shall  be  issued  until 
the  question  of  issuing  the  same  has  been  submitted  to  the  electors  of  the  city  at  a 
general  or  special  election  therein,  and  authorized  by  a  vote  of'  the  majority  of  the 
electors  voting  at  such  election.  If  in  any  city  governed  by  this  act  there  shall  be 
any  real  estate  not  subject  to  assessment  or  special  taxes  for  paving  purposes,  the 
mayor  and  council  shall  have  the  power  to  pave  in  front  of  the  same,  and  to  pay  the 
cost  thereof  that  would  otherwise  be  chargeable  on  such  real  estate  in  the  sanEie 
manner  as  herein  provided  for  the  paving  of  intersections  of  streets  and  paying 
therefor.  The  word  ^Mot,''  as  in  this  act  i^ed,  shall  be  taken  to  mean  a  lot  as  de- 
scribed and  designated  upon  the  recorded  plat  of  any  such  city,  and  in  case  there  ia 
no  recorded  plat  of  such  city,  it  shall  mean  a  lot  as  described  and  designated  upon 
anv  generally  recognized  map  of  such  city.  The  word  '* land**  shall  mean  any 
subdivided  real  estate;  Provided,  That  if  the  lots  and  real  estate  abutting  upon  that 
part  of  the  street  ordered  paved,  repaved,  or  macadamized,  as  shown  upon  any  such 
recorded  plat  or  map,  are  not  of  a  uniform  depth,  or  if  for  any  other  reason  it 
shall  appear  just  and  proper  to  the  mayor  and  council,  the  mayor  and  council 
are  authorized  and  empowered  to  determine  and  establish  the  depth  to  which 
the  real  estate  shall  be  charged  and  assessed  w*ith  the  cost  of  improvement,  which 
shall  be  determined  and  established  according  to  the  benefits  accruing  to  the  prop- 
erty  by  reason  of  the  improvement  Real  estate  may  be  so  charged  and  assessed  ta 
a  greater  depth  than  the  depth  of  the  lots  as  shown  upon  any  such  plat  or  map« 
The  mayor  and  council  may,  in  their  discretion,  include  all  the  real  estate  to  be 
charged  and  assessed  with  the  cost  of  such  paving  or  improvement  in  the  paving 
district  in  this  section  hereinbefore  provided  for,  but  are  not  required  so  to  do, 
and  the  mayor  and  council  may,  in  their  discretion,  in  determining  whether  the 
requisite  majority  of  the  owners  who  are  hereinbefore  authorized  to  petition  for 
paving,  repaving,  or  macadamizing,  and  determine  the  kind  of  material  to  be  used 
therefor,  have  joined  in  such  petition  and  determination,  consider  and  take  into  ao» 
count  all  the  owners  of  real  estate  to  be  charged  and  assessed  with  the  cost  of  im- 
provement, or  only  such  as  own  real  estate  that  in  fiact  abuts  upon  the  part  of  the 
street  proposed  to  be  improved.  The  provisions  of  this  section-  in  r^ard  to  the 
depth  to  which  the  real  estate  may  be  charged  and  assessed  shall  apply  to  all  special 
taxes  that  may  be  levied,  in  proportion  to  the  foot  front  in  cities  governed  by  this 
act.  Whenever  curbing,  or  curbing  and  guttering,  is  done  u|K)n  any  street  or  avenue 
in  any  paving  district  in  which  paving  has  been  ordered,  and  the  mayor  and  coundl 
shall  deem  it  expedient  so  to  do,  they  shall  have  power  and  authority,  for  the  pur- 
pose of  paying  the  cost  of  such  curbing  and  guttering,  to  cause  to  be  issued  boildft 
of  the  city,  to  be  called  "  Curbing  and  Guttering  Bonds  of  Paving  District  No.  — ,*' 
payable  in  not  exceeding  ten  years  from  date,  and  to  bear  interest,  payable  annually, 
not  exceeding  the  rate  of  seven  per  cent  per  annum,  with  interest  coupons  attached^ 
and  in  such  case  shall  assess  at  one  time  the  total  cost  of  such  curbing  and  guttering, 
or  curbing,  as  the  case  may  be,  upon  the  property  abutting  or  adjacent  to  the  portion 
of  the  street  or  avenue  so  improved,  accoixling  to  special  benefits,  such  assessments  to 
become  delinquent  the  same  as  the  assessment  of  special  taxes  for  paving  purposes, 
and  to  draw  the  same  rate  of  interest,  and  be  subject  to  the  same  penalties,  and  may 
be  paid  in  the  same  manner  as  special  taxes  for  paving  purposes,  and  the  special  taxes 
so  assessed  shall  constitute  the  sinkine  fund  for  the  payment  of  said  bonds  and  in- 
terest, and  said  bonds  shall  not  be  sola  for  less  than  their  par  value.    No  COVlt  ot 
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jadge  shall  grant  any  injunction  to  restrain  the  levy,  enforcement,  or  collection 
of  any  special  tax  or  assessment,  or  any  part  thereof,  made,  or  contemplated  being 
made,  to  pay  the  cost  of  any  improvement  contemplated  by  this  section,  or  any 
other  special  tax  provided  for  by  this  act,  including  those  that  may  be  levied  to  pay 
the  cost  of  paving,  repaving,  or  repairing-  between  the  rails  of  street  or  other  rail* 
ways,  and  their  whole  right  of  way  to  one  foot  beyond  their  outer  rails,  where  such 
railway  has  more  than  one  track  in  or  crossing  any  street;  and  no  such  special  taxes 
shall  be  declared  void,  nor  shall  any  such  assessment  or  part  thereof  be  set  aside,  in 
consequence  of  any  error  or  irregularity  committed  or  appearing  in  any  of  the  pro- 
ceedings under  this  act,  but  any  party  feeling  aggrieved  by  any  such  special  tax  or 
assessment  or  proceeding  may  pay  the  said  special  taxes  assessed  and  levied  up«>n 
his,  her,  or  its  property,  or  such  installments  thereof  as  may  be  due,  at  any  time 
before  the  same  may  become  delinquent,  under  protest,  and  with  notice  in  writing 
to  the  city  treasurer  that  he  intends  to  sue  to  recover  the  same  back,  which  notice 
shall  particularly  state  the  allied  grievance  and  the  ground  thereof;  whereupon 
such  party  shall  have  the  right  to  bring  a  civil  action  within  sixty  days  thereafter, 
and  not  later,  to  recover  back  so  much  of  the  special  taxes  paid  as  he  shall  show  to 
be  illegal,  inequitable,  and#uujust,  the  cost  to  follow  the  judgment  or  to  be  appor- 
tioned by  the  court  as  may  seem  proper,  which  remedy  shall  be  exclusive.  The  city 
treasurer  shall  promptly  report  all  such  notices  to  the  city  council  for  such  action 
as  may  be  proper.  No  court  shall  entertain  any  complaint  that  the  party  was  au- 
thorized to  make,  and  did  not  make,  to  the  city  council,  sitting  as  a  board  of  equali- 
zation, nor  any  complaint  not  specified  in  said  notice  fully  enough  to  advise  the  city 
of  the  exact  nature  thereof,  nor  any  complaint  that  dbea  not  go  to  the  groundwork, 
equity,  and  justice  of  the  tax.  The  burden  of  proof  to  show  sucii  tax,  or  part 
thereof,  invalid,  inequitable,  and  unjust  shall  rest  upon  the  party  who  brings  such 
suit;  Provided,  That  all  grading,  paving,  macadamizing,  or  guttering  of  any  streets, 
avenues,  or  alleys  in  the  city,  for  which,  or  any  part  thereof,  a  special  tax  shall  be 
levied,  shall  be  done  by  contract  with  the  lowest  responsible  bidder,  to  be  de- 
termined by  the  council ;  Provided  further,  That  ilie  cost  aud  expense  of  grading, 
filling,  paving,  culverting,  curbing,  guttering,  or  otherwise  improving,  constructing, 
or  repairing  streets,  avenues,  alleys,  and  sidewalks  at  their  intersections,  may  be  in- 
cluded, in  the  special  tax  levied  for  the  construction  or  improvement  of  any  one 
street,  avenue,  alley,  or  sidewalk,  as  may  be  deemed  best  by  the  council ;  Provided 
further^  That  such  special  taxes  shall  be  due  and  may  be  collected  as  the  improve- 
ments are  completed  in  front  of,  or  along,  or  upon  any  block,  or  piece  of  ground, 
or  at  the  time  the  iniprovement  is  entirely  completed,  or  otherwise,  according  as 
shall  be  provided  in  the  ordinance  levying  the  tax ;  Provided  further,  That  when 
any  special  tax  is  levied  it  shall  be  the  duty  of  the  city  engineer  to  calculate  the 
amount  of  the  tax  thus  due  on  each  lot,  part  of  lot,  or  piece  of  ground,  subject  to 
same,  and  file  a  statement  thereof  with  the  city  clerk,  who,  as  soon  as  said  tax  is  due 
on  any  lot  or  piece  of  ground,  shall  issue  a  certificate  describing  such  lot  or  piece  of 
ground  by  number  and  block,  and  stating  amount  of  special  tax  due  thereon,  and 
ue  purpose  for  which  tax  was  levied,  and  shall  forthwith  deliver  a  duplicate  of  such 
certificate  to  the  city  treasurer,  who  shall,  without  delay,  give  at  least  five  days' 
notice  through  a  newspaper  published  in  the  city,  of  the  time  when  such  tax  shall 
become  delinquent;  to  every  such  certificate  the  city  clerk  shall  append  a  warrant 
in  the  usual  form,  requiring  the  city  treasurer  to  collect  such  special  tax  or  taxes  by 
distress  and  sale  of  the  goods  and  chattels  of  the  person  or  persons,  or  bodies  cor- 
porate, owing  any  such  special  tax  or  t^xes,  if  the  same  be  not  paid  before  the  time 
fixed  for  the  same  to  become  delinquent,  and  to  make  his  return  of  such  warrant 
41  \ 
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with  his  doings  thereon  on  or  before  the  15th  day  of  July  next  thereafter;  Promded 
fwrtiitTj  That  it  shall  be  sufficient  in  any  case  to  describe  the  lot  or  pieoe  of  groond 
as  the  same  is  platted  or  recorded,  although  the  same  belong  to  several  persons,  bat 
in  case  any  lot  or  pieoe  of  ground  belong  to  different  persons,  the  owner  of  any  part 
thereof  may  pay  his  proportion  of  the  tax  on  such  lot  or  piece  of  ground,  and  his 
proper  share  may  be  aetermined  by  the  city  treasurer;  Provided  fuHher^  That  when 
any  improvement  mentioned  in  this  subdivision  is  completed  according  to  contract^ 
it  shall  be  the  duty  of  the  city  engineer  to  carefully  inspect  the  same,  and  if  the 
improvement  is  found  to  be  properly  done,  such  engineer  shall  accept  the  same,  and 
forthwith  to  the  board  of  public  works,  who  shall  report  the  same  to  the  council 
with  recommendation  that  the  same  be  approved  or  disapproved,  and  the  city  coun- 
cil may  confirm  or  reject  such  acceptance.     When  the  ordinance  levying  the  tax 
makes  the  same  due  as  the  improvement  is  completed  in  front  of  or  along  any  block 
or  piece  of  ground,  the  engineer  may  accept  the  same  in  sections  fix>m  time  to  time,  if 
found  to  be  done  according  to  contract,  reporting  his  acceptance  as  in  other  cases;  Pro^ 
vided,  aisOf  That  all  street  railway  companies  now  existing  or  hereafter  created,  in 
any  city  governed  by  this  act,  or  that  shall  hereafter  be  organiced  thereunder,  shall 
be  required  to  pave  or  repave  between  and  to  one  (1)  foot  beyond  their  outer  rails,  or 
in  case  said  railway  uses  more  than  one  (1)  track  in  any  street,  they  shall  pave  be- 
tween and  to  one  (1)  foot  beyond  their  outer  rails  where  such  company  owns,  at 
their  own  cost.     Whenever  any  street  shall  be  ordered  paved  or  repaved  by  the 
mayor  and  city  council  of  such  city,  such  paving  or  repaving  shall  be  done  at  the 
same  time,  and  shall  be  of  same  material  and  character  as  the  paving  or  repaving 
of  the  street  upon  which  said  railway  track  is  located,  unless  other  material  be  spe- 
cially ordered  by  the  board  of  public  works.    Such  street  railway  companies  shall 
be  required  to  keep  that  portion  of  the  street  required  by  them  to  be  paved  in  re- 
pair, using  for  said  purpose  the  same  material  as  the  street  upon  which  the  track  is 
laid  at  the  point  of  repair,  or  such  other  material  as  the  board  of  public  works  may 
require  and  order  upon  streets  in  cities  governed  by  the  act.    As  street^  are  hereaftar 
required  to  be  pavea  or  repaved,  street  railway  companies  shall  be  required  to  lay, 
in  the  best  approved  manner,  the  strap  or  flat  rail.    The  track  of  all  railway  com- 
panies, when  located  upon  the  streets  or  avenues  of  the  city,  shall  be  kept  in  repair 
and  saie  in  all  respects  for  the  use  of  the  traveling  public,  and  such  companies  shall 
be  liable  for  all  damages  resulting  by  reason  of  neglect  to  keep  such  traclffi  in  repair, 
or  for  obstructing  the  streets  or  avenues  of  such  city.     For  injuries  to  persons  or 
property  arising  wholly  from  the  failure  of  such  company  to  keep  their  tracks  in 
proper  repair  and  free  from  obstructions,  such  companies  shall  be  liable  and  the  dty 
8liaII  be  exempt  from  liability.     The  words  ^'  street  railway  company,'^  as  used  in 
this  act,  shall  be  taken  to  mean  and  include  any  persons,  companies,  corporations,  or 
associations  owning  any  street  railway  in  any  such  city.    In  the  event  of  the  refusal 
or  n^lect  of  such  street  railway  companies  to  pave,  repave,  or  repair  when  so  di- 
rected by  the  mayor  and  council,  upon  the  paving  or  repaving  of  any  street  upon 
which  their  track  is  laid,  the  mayor  and  council  shall  have  power  to  pave,  repave, 
or  repair  the  same,  and  the  cost  and  expense  of  such  paving,  repaving,  or  repairing 
may  oe  collected  by  levy  and  sale  of  any  real  or  personal  property  of  said  stre^ 
railway  company,  the  same  as  special  taxes  are  collected.     Special  tazes  for  the 
purpose  of  paying  the  cost  of  any  such  paving,  repaving,  macadamizing,  or  repairing 
of  any  such  street  railway  may  be  levied  .upon  the  track,  including  the  ties,  iron, 
road-bed,  and  right  of  way,  side  track  and  appurtenances,  including  buildings  and 
real  estate  belonging  to  any  such  company  or  person,  and  used  for  the  purpose  of 
such  street  railway  business,  all  as  one  property,  or  upon  such  part  of  such  tracks, 
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appartenanoes,  and  property  as  may  be  within  the  district  paved,  repaved,  macai^* 
amized,  or  repaired,  or  any  part  thereof,  and  shall  be  a  lien  upon  the  property  upon 
which  levied  from  the  time  of  the  levy  until  satisfied.  No  mortgage,  conveyance, 
pledge,  transfer,  or  incumbrance  of  any  such  property  of  any  such  company  or 
person,  or  any  of  its  rolling  stock  or  personal  property,  created  or  suffered  by  any 
such  company,  or  party,  after  the  time  when  any  street  or  part  thereof,  upon 
which  any  such  street  railway  shall  have-  been  laid,  shall  have  been  ordered 
paved,  repaved,  macadamized,  or  repaired,  shall  be  made  or  suffered,  except  sub- 
ject to  actual  or  prospective  lien  of  such  special  taxes,  whether  actually  levied 
or  not,  if  such  levy  be  in  contemplation.  The  treasurer  shall  have  the  power  and 
authority  to  seize  any  personal  property  belonging  to  any  such  person  or  company 
for  the  satisfaction  of  any  such  special  taxes  when  delinquent,  and  to  sell  the  same 
upon  the  same  advertisement  and  in  the  same  manner  as  constables  are  now  au* 
thorized  to  sell  personal  property  upon  execution  at  law,  but  failure  so  to  do  shall 
in  nowise  affect  or  impair  the  lien  of  the  tax  or  any  proceeding  allowed  by  law 
for  the  enforcement  thereof.  The  railroad  track  or  any  other  property  upon  which 
such  special  taxes  shall  be  levied,  or  so  much  thereof  as  may  be  necessary,  may 
be  sold  for  the  payment  of  such  special  taxes  in  the  same  manner  and  with  the 
same  effect  as  real  estate  upon  which  such  special  taxes  may  be  levied,  or  may 
be  sold.  It  shall  also  be  competent  for  any  such  city  to  bring  a  civil  action 
against  any  party  owning  or  operating  any  such  street  railway  and  liable  to  pay 
such  taxes,  to  recover  the  amount  thereof,  or  any  part  thereof  delinquent  and  un- 
paid, in  any  court  having  jurisdiction  of  the  amount,  and  obtain  judgment  and 
have  execution  therefor,  and  no  property,  real  or  personal,  shall  be  exempt  from 
any  such  execution;  Provided^  That  real  estate  shall  not  be  levied  upon  by  execu- 
tion, except  by  execution  out  of  the  district  court  on  a  judgment  therein,  or  tran- 
script of  a  judgment  filed  therein,  as  now  provided  by  law.  No  property  seized 
by  the  treasurer  as  hereinbefore  provided,  or  upon  any  such  execution,  shall  be  taken 
from  the  officer  holding  the  same  on  any  order  of  replevin.  No  defense  shall 
be  allowed  in  any  such  civil  action,  except  as  goes  to  the  groundwork,  equity,  and 
jbstice  of  the  tax,  and  the  burden  of  proof  shall  rest  upon  the  party  assailing  the 
tax.  In  case  part  of  such  special  tax  shall  be  shown  to  be  invalid,  unjust,  and  in- 
equitable, judgment  shall  be  rendered  for  such  amount  as  is  just  and  equitable,  and 
costs  shall  follow  the  judgment.  It  shall  be  competent  for  the  mayor  and  council, 
upon  the  written  application  of  any  company,  association,  corporation,  or  person^ 
owning  any  such  street  railway,  to  provide  that  such  special  taxes  shall  become  de- 
linqent  and  payable  in  installments,  as  in  case  of  taxes  levied  upon  abutting  real 
estate  as  hereinbefore  provided,  but  such  application  shall  be  taken  and  deemed  a 
waiver  of  any  and  all  objections  to  such  taxes  and  to  the  validity  thereof.  Such 
application  shall  be  made  at  or  before  the  final  levy  of  such  taxes.  The  provisions 
of  this  act  in  regard  to  the  levy,  collection,  and  enforcement  of  special  taxes  to  pay 
the  cost  of  paving,  repaving,  macadamizing,  or  repairing  of  any  such  street  rail- 
ways shall  apply  to  all  such  special  taxes  hereinafter  levied. 

This  sabdiviflion  was  added  1887,  p.  310.  Before  bonds  can  be  registered,  law  must  be  strictly 
complied  with.  25,  504  (41  N.  W.,  450);  26,  279  (41  N.  W.,  156);  26,  756  (41  N.  W..  953). 
ProvisioD  exeraptlD^  city  from  liability  for  DeKligenoe  of  street  railway,  void,  Dot  being  within  title 
of  act.     29,  379  (45  N.  W.,  694).     See  4,  343. 

LIX  To  create  a  board  of  public  works  which  shall  consist  of  three  mem- 
bers, residents  of  such  city,  to  be  appointed  by  the  mayor,  by  and  with  the  assent  of 
the  council,  before  the  first  Monday  in  June,  1887,  for  the  term  of  one,  two,  and 
three  years  respectively,  the  term  of  office  of  each  to  be  designated  by  the  mayor, 
and  annually  thereafter  there  shall  be  appointed,  as  herein  provided,  one  member 
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whose  term  of  office  sliall  be  three  years.  The  mayor,  by  and  with  the  assent  of 
the  council,  shall  designate  one  of  the  members  of  such  board  to  be  the  chairman 
thereof.  The  salaries  of  the  members  of  such  board  of  public  works  shall  be  fixed 
by  ordinance,  and  the  salary  of  the  chairman  shall  not  exceed  five  hundred  dollars 
per  annum,  and  the  salary  of  each  of  the  other  members  shall  not  exceed  one 
hundred  dollars  ($100)  per  annum.  Each  of  the  members  of  such  board  shall,, 
before  entering  upon  the  ditoharge  of  his  duties,  take  an  oath  to  faithfully  dis* 
charge  the  duties  of  his  office,  and  enter  into  a  bond  to  such  city,  with  two  or  more 
good  and  sufficient  sureties,  to  be  approved  by  the  mayor  and  council,  the  bond  of 
the  chairman  to  be  in  the  sum  of  five  thousand  dollars  ($5,000),  and  the  other  two 
in  the  sum  of  three  thousand  dollars  ($3,000)  each,  conditioured  for  the  faithful  per- 
formance of  his  duties  as  a  member  of  the  board  of  public  works.  No  member  of 
such  board  shall  ever  be  directly  or  indirectly  interested  in  any  contract  entered  into  by 
them  on  behalf  of  such  city,  nor  shall  they  be  interested,  either  directly  or  indirectly^ 
in  the  purchase  of  any  material  to  be  used  or  applied  in  and  about  the  uses  and  pur- 
poses contemplated  by  this  act.  It  shall  the  duty  of  the  board  of  public  works, 
and  it  shall  have  power  to  make  contracts  on  behalf  of  the  city,  for  the  performance 
of  all  such  work  and  the  erection  of  all  such  improvements  as  may  be  ordered  by 
the  mayor  and  council,  but  only  with  the  approval  of  the  mayor  and  council;  to 
superintend  the  performance  of  all  such  work  and  the  erection  of  all  such  improve- 
ments; to  approve  the  estimates  of  the  city  engineer,  which  may  be  made  from  time 
to  time,  of  the  value  of  the  work  as  the  same  may  progress;  to  accept  any  work 
done  or  improvement  made,  when  the  same  shall  be  fully  completed  according  to 
contract,  subject,  however,  to  the  approval  of  the  mayor  and  council ;  and  to  perform 
•  such  other  duties  as  may  be  conferred  upon  them  by  ordinance.  Any  member  of 
such  board  may  at  any  time  be  removed  from  office  by  a  vote  of  two-thirds  of  the 
members  elected  to  the  council,  or  by  the  mayor  and  a  majority  of  the  council,  and 
the  proceedings  in  that  behalf  shall  be  recorded  in  the  journal  of  the  council. 

This  sabdinsion  was  added  1887,  p.  326. 

2774.  Each  city  governed  by  this  chapter  is  hereby  empowered  to  provide  that 
all  male  residents  of  the  corporation,  between  the  ages  of  twenty-one  and  fifty  yeard^ 
shall,  between  the  first  day  of  April  and  the  first  day  of  November  of  each  year^ 
either  by  themselves  or  satisfactory  substitute,  perform  two  days'  labor  upon  the 
streets,  alleys,  or  highways  within  such  corporation,  at  such  time  and  places  as  the 
proper  officer  may  direct,  and  upon  three  days'  notice  in  writing  given;  Providedy 
That  all  persons  so  notified  may  commute  the  labor  so  required  by  the  payment  of 
the  sum  of  three  dollars  to  the  proper  officer  of  such  city,  as  may  be  provided  by 
ordinance,  and  the  fund  arising  under  this  section  shall  be  expended  by  the  city 
authorities  in  the  repair  and  maintenance  of  the  streets  and  alleys  and  highways  in 
said  city.  They  may  further  provide  that  for  each  day's  failure  to  attend  and  per- 
form the  labor  as  required  at  the  time  and  place  specified  the  delinquent  shall  for- 
feit and  pay  to  the  corporation  any  sum  not  exceeding  one  dollar  for  each  dayV 
delinquency.  The  amount  so  due  for  labor  tax  to  the  amount  of  three  dollars,  upon 
the  failure  to  labor  or  commute  as  above  required,  shall  be  treated  and  collected  as 
taxes  on  property,  and  the  same  shall  be  a  lien  on  all  the  property  of  such  persons 
as  may  be  listed  and  assessed  for  taxation  for  that  year;  and  it  shall  be  the  duty  of 
the  city  council  to  certify  the  amount  due  from  each  individual  as  aforesaid  to  the 
eounty  treasurer,  as  hereinbefore  provided,  and  the  certificate  of  the  city  clerk,  under 
the  seal  of  the  city,  that  the  person  named  therein  has  performed  the  labor,  or  com- 
muted as  herein  required,  shall  be  received  by  the  county  treasurer  in  discharge  of 
the  amount  due  from  such  person.     The  fund  arising  under  this  section  shall  be 
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paid  into  the  fand  hereinbefore  created  from  taxes  levied  for  road  purposes,  and 
shall  be  treated  and  expended  in  the  same  manner. 

2775.  To  lay  off  the  city  into  suitable  districts  for  the  purpose  of  establish- 
ing a  system  of  sewerage  and  drainage;  to  provide  such  system  and'  regulate  the 
•construction  and  repairs  and  use  of  sewers  and  drains  and  of  all  proper  bouse  con- 
nections and  branches,  and  provide  penalties  for  any  obstruction  of  or  injury  to  any 
«ewer  or  part  thereof. 

2776.  All  grading,  paving,  macadamizing,  or  guttering  of  any  streets,  ave- 
nues, or  alleys,  and  the  constructing  of  all  culverts,  sewers,  and  drains  in  the  city, 
for  which,  or  any  part  thereof,  a  special  tax  shall  be  levied,  shall  be  done  by  contract 
with  the  lowest  responsible  bidder,  to  be  determined  by  the  council. 

2777.  The  mayor  and  council  shall  also  have  power  to  require  any  and  all 
lots  or  pieces  of  ground  within  the  city  to  be  drained  or  filled,  so  as  to  prevent 
stagnant  water  or  any  other  nuisance  accumulating  thereon ;  and  upon  the  failure  of 
the  owners  of  such  lots  or  pieces  of  ground  to  fill  or  drain  the  same  when  so  re- 
quired, the  council  may  cause  such  lots  or  pieces  of  ground  to  be  drained  or  filled, 
and  the  cost  and  the  expense  thereof  shall  be  levied  upon  the  property  so  filled  or 
drained,  and  collected  as  other  special  taxes. 

2778.  The  mayor  and  council  shall  have  power  to  require  the  lighting  of 
any  railway  within  the  city,  the  cars  of  which  are  propelled  by  steam,  in  sudi 
manner  as  they  shall  prescribe,  and  may  fix  and  determine  the  number,  style,  and 
size  of  the  lamp  posts,  burners,  lamps  and  all  other  fixtures  and  apparatus  neces- 
sary for  such  lighting,  and  the  points  of  location  for  such  lamp  posts;  and  in  case 
the  company  owning  or  operating  such  railway  shall  fail  to  comply  with  such  re- 
quirements, the  council  may  cause  the  same  to  be  done  and  may  assess  the  expense 
tnereof  against  such  company,  and  the  same  shall  constitute  a  lien  on  any  real  estate 
belonging  to  such  company  and  lying  within  such  city,  and  may  be  collected  in  the 
manner  as  taxes  for  general  purposes;  to  require  railroad  companies  to  keep  flagmen 
at  all  railroad  crossings  of  streets,  and  to  provide  protection  against  the  injury  to 
persons  and  property  in  the  use  of  such  railroads;  to  compel  any  railroad  to  raise 
or  lower  their  railroad  tracks  to  conform  to  the  general  grade  which  may  at  any 
time  be  established  by  such  city,  and  where  such  tracks  run  lengthwise  through  or 
-over  any  street,  alley,  or  highway,  to  keep  the  same  level  with  the  street  suriace; 
to  compel  and  require  railroad  companies  to  keep  open  the  streets,  and  to  keep  in 
•repair  ditches,  drains,  sewers,  and  culverts  along  and  under  their  railroad  tracks. 

2779.  Special  taxes  may  be  levied  by  the  mayor  and  council  for  the  purpose 
•of  paying  the  cost  of  constructing  sewers  or  drains  within  the  city,  such  taxes  to 
be  levied  on  the  real  estate  lying  and  being  within  the  sewerage  districts  in  which 
:such  sewer  or  drain  may  be  situated,  to  the  extent  of  benefits  to  such  property  by 
reason  of  such  improvement,  the  benefits  to  such  property  to  be  determined  by  the 
council,  sitting  as  a  board  of  equalization,  after  notice  to  property  owners  as  in  other 
cases  of  special  assessment  provided,  and  in  cases  where  the  council,  sitting  as 
such  board  of  equalization,  shall  find  such  benefits  to  be  equal  and  uniform,  such 
levy  may  be  according  to  the  front  foot  of  the  lots  or  real  estate  within  such  sewer- 
age district,  or  according  to  such  other  rule  as  the  council,  sitting  as  a  board  of 
-equalization,  may  adopt  for  the  distribution  or  adjustment  of  such  cost,  upon 
the  lots  or  real  estate  in  such  district  benefited  by  such  improvement,  and  all  taxes 
or  assessments  made  for  sewerage  or  draining  pur{)oses  shall  be  collected  in  the  same 
manner  as  other  special  assessments,  and  shall  be  subject  to  the  same  penalty.  And 
when  sewers  are  constructed  and  any  assessment  to  cover  the  cost  thereof  shall  be 
•declared  void,  or  doubts  exist  as  to  the  validity  of  such  assessment,  the  mayor  and 
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oouncily  for  die' purpose  of  paying  the  cost  of  such  improvement,  are  hereby  author- 
ized and  empower^  to  make  a  re-assessment  of  such  costs  on  the  lots  or  real  estate 
lying  and  bemg  within  the  sewerage  district  in  which  any  such  sewer  may  be  situ- 
atedy  to  the  extent  of  the  benefits  to  such  property  by  reason  of  such  improvement, 
and  such  re-assessment  shall  be  made  substantially  in  the  manner  provided  for  mak- 
ing original  assessments  of  like  nature  as  herein  provided,  and  any  sums  which  may 
have  been  paid  toward  said  improvement,  upon  any  lots  or  real  estate  included  in 
such  re-assessment,  shall  be  applied,  under  direction  of  the  council,  to  the  credit  of 
the  persons  and  property  on  account  of  which  the  same  was  paid,  and  in  case  the 
credit  shall  exceed  the  sum  re-assessed  against  such  persons  and  property  as  herein 
provided  for,  the  council  shall  cause  such  excess,  with  lawful  interest,  to  be  refunded 
to  the  party  who  made  payment  thereof,  and  the  taxes  so  re-assessed,  and  not  paid 
under  a  prior  assessment,  shall  be  collected  and  enforced  in  the  same  manner  tm 
other  special  taxes,  and  shall  be  subject  to  the  same  penalty. 
Amended  1S87,  p.  32a 

2780.  Special  assessments  shall  not  be  levied  in  any  one  fiscal  year  upon 
any  lot  or  piece  of  ground  in  the  city,  to  an  amount  exceeding  in  the  aggregate  five 
per  cent  of  the  value  of  such  lot  or  piece  of  ground  at  the  close  of  such  fiscal  year, 
such  value  to  be  determined  by  three  disinterested  freeholders,  to  be  appoints  by 
the  mayor  and  council  as  commissioners  for  that  purpose  in  every  case  of  complaint 
of  excessive  assessment. 

2781.  The  mayor  and  council  shall  cause  to  be  published  semi-annually  a 
statement  of  the  receipts  of  the  city  and  sources  thereof,  and  an  itemized  accouni 
pf  the  expenditures  and  the  financial  condition  of  the  city. 

2782.  The  council  or  any  committee  of  the  members  thereof  shall  have  the 
power  to  compel  the  attendance  of  witnesses  for  the  investigation  of  matters 
that  may  come  before  them,  and  the  presiding  officer  of  the  council  or  the  chairmai» 
of  such  committee,  for  the  time  being,  [may]  administer  the  requisite  oaths ;  and 
such  council  or  committee  shall  have  the  same  authority  to  compel  the  giving  of 
testimony  as  is  conferred  on  courts  of  justice. 

2783.  Fines  may  in  all  cases,  and  in  addition  to  any  other  mode  provided,  be 
recovered  by  suit  or  action  before  a  justice  of  the  peace,  or  other  court  of  com- 
petent jurisdiction,  in  the  name  of  the  state.  And  in  any  such  suit  or  action,  when 
pleading  is  necessary,  it  shall  be  sufficient  to  declare  generally  for  the  amount 
claimed  to  be  due  in  respect  to  the  violation  of  the  ordinance,  referring  to  its  title 
and  the  date  of  its  adoption  or  passage,  and  showing  as  near  as  may  be  the  facts  of 
the  alleged  violation. 

2784.  Any  city  shall  have  the  right  to  use  the  jail  of  the  county  for  the 
confinement  of  such  persons  as  may  be  liable  to  imprisonment  under  the  ordinances 
of  said  city,  but  it  shall  be  liable  to  the  county  for  the  cost  of  keeping  such  prisi^ 
oners. 

2785.  All  suits  for  the  recovery  of  any  fine  and  .prosecution  for  the  com- 
mission of  any  ofl'euse,  made  punishable  as  hemn  provided,  shall  be  barred  in  one 
year  after  the  commission  of  the  offense  for  which'  the  fine  is  sought  to  be  recovered,, 
or  the  prosecution  is  commenced. 

2786.  The  mayor  shall  have  such  jurisdiction  as  may  be  vested  in  him  by 
ordinance,  over  all  places  within  five  miles  of  the  corporate  limits  of  the  city,  fi)r 
the  enforcement  of  health  or  quarantine  ordinance,  and  regulation  thereof,  and 
shall  have  jurisdictiou  in  all  matters  vested  in  him  by  ordinance,  excepting  taxation^ 
within  one-half  mile  of  the  corporate  limits  of  said  city. 

2787.  The   mayor  and  council  shall  have  power  to  borrow  money  and 
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pledge  the  "prc^perty  and  credit  of  the  city  upon  its  negotiable  bonds  or  otherwise,  to 
an  amount  not  exceeding  in  the  aggregate  one  handr^  thousand  dollars  (1100,000),  ' 
for  the  purpose  of  oonstructing  or  aiding  in  the  construction  of  a  system  of  sew- 
erage, authority  therefor  having  first  been  obtained  by  a  majority  vote  of  the  peo- 
ple at  an  election  or  elections  upon  a  proposition  or  propositions  submitted  in  the 
manner  provided  by  law  for  the  submission  of  propositions  to  aid  in  the  construction 
of  railroads  and  other  works  of  internal  improvement,  and  to  borrow  monqr  and 
pledge  the  property  and  credit  of  the  city  in  the  manner  aforesaid,  and  upon  being 
authorized  as  aforesaid,  to  an  amount  not  exceeding  one  hundred  and  twenty-five 
thousand  dollars  ($126,000),  for  the  purpose  of  constructing,  maintaining,  extend- 
ing, and  operating  a  system  of  water-wprks  for  said  city.  "*"  The  indebtedness  au- 
thorised by  this  aet  shall  be  the  limit  of  liability  which  any  city  governed  thereby 
shall  in  any  manner  contract  for  the  purposes  aforesaid,  and  shall  include  all  in- 
debtedness previously  contracted  for  said  purposes.       * 

AjXMBoded  mnd  aU  t^r  *  added  1891,  p.  197. 

^788.  Before  submitting  any  proposition  for  borrowing  of  money  for  either  of 
the  purposes  mentioned  in  tiie  preceding  section,  the  mayor  and  council  shall  de- 
termine upon  and  adopt  a  system  of  sewerage,  or  water-works,  as  the  case  may 
be,  and  shall  procure  from  the  city  engineer  an  estimate  of  the  actual  cost  *of  such 
system  and  of  the  cost  of  so  much  thereof  as  the  mayor  and  council  may  propose 
to  construct,  with  the  amount  proposed  to  be  borrowed  and  the  plans  of  such  sys- 
tem, and  such  estimate  shall  be  placed  and  remain  in  the  hands  of  the  city  clerk, 
subject  to  public  inspection  during  all  the  time  such  proposition  to  borrow  money 
shall  be  pending.  After  such  system  shall  have  l)een  adopted,  no  change  shall  be 
made  therein  involving  an  expense  of  more  than  five  hundred  dollars,  nor  shall 
any  other  system  be  adopted  in  lieu  thereof,  unless  authorized  by  a  vote  of  the 
people. 

2789.  When  a  system  of  water-works  shall  have  been  adopted  and  the  peo- 
ple shall  have  voted  to  borrow  money  to  aid  in  their  construction  as  aforesaid, 
the  mayor  and  council  may  erect,  construct,  and  maintain  such  system  of 
water-works,  either  within  or  without  the  corporate  limits  of  the  city,  and  make 
all  needful  rules  and  regulations  concerning  the  use  of  such  water-works,  and  to 
do  all  acts  necessary  for  the  construction,  completion,  and  management  and  con- 
trol of  the  same,  not  inconsistent  with  this  act,  including  the  taking  of  private  prop^ 
erty  for  public  use  for  the  construction  and^  operation  of  the  same,  compensation  to 
be  ascertained  and  made  therefor  in  the  manner  provided  by  law  for  acquiring  the 
rieht  of  way  and  depot  grounds  for  railroad  companies  by  the  exercise  of  the  right 
of  eminent  domain. 

2790.  In  case  such  aid  shall  not  be  voted  by  the  people  in  the  manner 
aforesaid,  the  mayor  and  council  may  contract  with  and  procure  individuals  or 
corporations  tO  construct  and  maintain  a  system  of  water-works  in  such  city  for 
any  time  not  exceeding  twenty  years  from  the  date  of  the  contract,  and  with  a  reser-  I 
vation  to  the  dty  of  the  right  to  purchase  such  water-works  at  any  time  after  the 
lapse  of  ten  years  from  the  date  oi  the  contract,  upon  payment  to  such  individuals 
or  corporation  of  an  amount  to  be  determined  from  the  contract,  not  exceeding  the 
cost  of  construction  of  such  water-works ;  in  other  respects  such  contracts  may  be 
upon  such  terms  as  may  be  agreed  upon  by  a  two-thirds  vote  of  the  mayor  and 
council,  entered  upon  the  minutes;  Promded^  That  no  such  contract  shall  be  made 
unless  thereunto  authorized  by  a  majority  vote  of  the  legal  voters  of  said  city  at  a 
special  election  called  for  such  purpose. 

2791.  No  bonds  issued  by  the  city  for  any  purpose  shall  draw  interest  at  a 
greater  rate  than  six  (6)  per  cent  per  annum,  for  less  than  par  or  face  value. 
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2792.  All  bonds  issued  by  the  mayor  and  council  shall  be  redeemable  at  the 
option  of  the  city  at  any  time  after  five  years  from  their  date. 

2793.  Before  the  mayor  and  council  shall  enter  upon  the  construction  of  any 
system  of  water-works  a  water  OOmmissloiier  shall  be  appointed,  who  shall  give 
bonds  in  not  less  than  the  sum  of  five  thousand  dollars. 

2794.  Such  water  oOlllinissionery  under  the  direction  and  supervision  of  the 
mayor  and  council,  shall  have  general  management  and  control  of  such  system  of 
water-works,  and  of  the  erection  and  construction  of  the  same,  fixing  Ae  rates 
within  such  limits  as  may  be  prescribed  by  ordinance,  to  be  paid  by  the  inhabitants, 
of  the  city  for  the  use  of  water,  water-meters,  and  hydrants.  It  shall  be  his  duty  to 
collect  all  moneys  receivable  by  the  city  on  account  of  said  system  of  water-worits, 
and  to  faithfully  account  for  the  same,  and  pay  the  same  over  to  the  treasurer,  tak- 
ing his  receipt  therefor  in  duplicate,  and  filing  one  of  the  same  with  the  city  clerk ; 
to  make  a  detailed  report  to  the  council  at  least  once  in  six  months,  of  the  condi- 
tion of  said  water  system,  and  of  all  mains,  pipes,  hydrants,  reservoirs,  and  ma- 
achinery,  and  recommending  such  improvements,  repairs,  and  extensions  thereof  as 
he  may  think  proper,  and  showing  the  amount  of  the  receipts  and  expenditures 
thereof  for  the  preceding  six  months,  and  no  money  shall  be  jexpended  upon,  or  for 
the  erection,  construction,  improvement,  or  extension  of  said  system  of  water-woi^ 
except  upon  the  written  recommendation  of  such  water  commissioner,  nor  shall  any 
bill  or  claim  for  any  work  or  material  done  or  furnished  for  said  system  of  water- 
works be  paid  or  allowed  in  whole  or  in  part,  except  as  the  same  shall  have  been 
first  audited  and  allowed  by  said  water  commissioner.  Said  water  commissioner  shall 
perform  such  other  duties  as  may  be  required  of  him  by  ordinance,  and  upon  his 
recommendation  the  mayor  and  council  may  employ  such  laborers  and  clerks  as  to 
them  may  appear  necessary. 

2795.  Xo  member  of  the  council  or  the  mayor  shall  be  eligible  to  the  of- 
fice of  water  commissioner  during  the  term  for  which  he  shall  be  elected. 

2796.  When  any  bonds  shall  have  been  issued  by  the  city  for  the  purpose  of 
constructing  or  aiding  in  the  construction  of  a  system  of  water- works  or  a  system 
of  sewerage,  there  shall  thereafter  be  levied  annually  upon  all  the  taxable  property 
of  said  city  a  tax  of  not  less  than  one  mill  nor  more  than  two  mills  for  every 
twenty  thousand  dollars  of  bonds  so  issued,  which  shall  be  known  as  the  water- 
works tax,  or  sewerage  tax,  as  the  case  may  be,  and  shall  be  payable  only  in  money. 
The  proceeds  of  such  tax,  together  with  all  income  received  by  the  city  from  the 
water-works,  and  from  the  payment  and  collection  of  water  rent,  taxes,  and  rates  or 
assessments,  and  shall  first  be  applied  to  the  payment  of  the  current  expenses  of  water- 
works and  interest  on  money  borrowed  and  bonds  issued  for  their  construction,  and 
the  surplus,  if  any,  shall  be  retained  as  a  sinking  fund  for  the  payment  of  such  loans 
or  bonds  at  maturity. 

2797.  The  mayor  and  council  may  by  ordinance  license,  restrain,  r^ulate  or 
prohibit  the  selling  or  giving  away  of  malt,  spirituous,  or  vinous,  mixed,  fermented,  or 
intoxicating  liqnors,  the  license  not  to  extend  beyond  the  municipal  year  for  which 
it  shall  be  granted,  and  to  determine  the  amount  to  be  paid  for  such  licence  not  leas 
than  the  mmimum  sum  required  by  any  general  law  upon  the  subject;  Provided, 
That  special  permits  may  be  granted  to  dmggists  for  the  sale  of  liquors  for 
medicinal  and  mechanical  purposes;  And  provided  further ,  That  all  such  lic^isees, 
except  drnjrgists,  shall  be  reouired  to  give  bonds  in  all  respects,  and  they  and  their 
sureties  shall  be  liable  on  such  bond  in  all  respects,  as  in  case  of  persons  to  whom 
licenses  for  the  sale  of  intoxicating  liquors  are  or  may  be  granted  by  county  boards, 
and  all  the  restrictions,  regulations,  forfeitures,  and  penalities  provided  by  law  re* 

Digitized  byCjOOQlC 


"Os.  85.  oniES  OF  beookd  glass— 5^000  to  26,000.  640 

speotiog  ibe  sale  of  liqaors  by  persons  licensed  therefor  by  the  oomity  boards  shall 
apply  to  and  govern  persons,  except  druggistS;  licensed  by  virtue  of  this  section, 
and  any  person  selling  or  giving  away  in  said  city  any  liquor  of  the  description  men- 
tioned in  this  8ecti(m  without  first  having  complied  with  such  regulations,  and  nro- 
•cnred  a  license  or  permit  therefor,  shall  be  deemed  guilty  of  a  misdemeanor,  ana  on 
'OODviction  thereof  shall  be  fined  in  any  sum  not  more  than  one  hundred  dollars  for 
-each  ofiense,  and  be  committed  to  the  city  jail  until  such  fines  and  costs  are  paid ; 
.Provided^  That  any  permits  issued  to  a  druggist  may  be  revoked  by  the  council  at 
pleasure;  And  further ,  That  any  license  issu^  by  the  mayor  and  council  for  any 
purpose  mentioned  in  this  section  may  be  revoked  by  the  mayor  and  council  upon 
<x>nviotion  of  the  licensee  of  any  violation  of  any  law,  ordinance  or  regulation  per- 
taining to  the  sale  of  such  liquors. 

2798.  When  any  city  personalty  tax  shall  have  been  delinquent  for  the  term 
<Kf  six  months  or  longer,  the  mayor  or  council  may,  if  they  see  fit,  appoint  one  or  more 
<klin(|uent  tax  OOUectors,  who  shall  serve  during  the  pleasure  of  the  mayor  and 
<x>nncil,  and  shall  have  the  same  powers  and  receive  the  same  compensation  for  the 
<x>lIection  of  such  taxes  as  the  county  treasurer  would  have  had  or  done  in  case 
such  appointment  had  not  been  made.  All  taxes  received  by  such  collectors  shall 
be  paid  over  to  the  county  treasurer  at  least  every  week,  and  the  county  treasurer 
eball  be  entitled  to  no  compensation  in  relation  to  moneys  so  collected;  but  such  ap- 
pointment shall  not  deprive  the  county  treasurer  of  any  of  his  powers  or  duties  or 
relieve  him  of  any  obligation  with  respect  to  the  collection  of  such  delinquent  taxes 
as  shall  not  be  in  fact  collected  by  such  collectors.  The  mayor  and  council  may  by 
«  three-fourths  vote  increase  the  compensation  of  such  delinquent  tax  collectors  to  an 
amount  not  exceeding  ten  per  cent  of  any  tax  or  taxes  collected  by  him  or  them. 
The  county  treasurer  shall,  whenever  required  by  a  vote  of  the  city  council,  make 
And  furnish  to  them  a  detailed  statement  of  all  delinquent  city  taxes  appearing  upon 
any  of  the  records  of  his  office. 

2799.  All  taxes  levied  for  the  purpose!of  raising  money  to  pay  the  interest 
or  to  create  a  sinking  fund  for  the  payment  of  the  principal  of  any  funded  or 
bonded  debt  of  the  city  shall  be  payable  in  money  only,  and,  except  as  ether- 
ise expressly  provided,  no  moneys  so  obtained  shall  be  used  for  any  other  pur- 
pose than  the  payment  of  the  interest  or  debt  for  the  payment  of  which  they 
:shall  have  been  raised;  Provided,  That  such  ffiplring  fund  may,  under  the  di- 
rection of  the  mayor  and  council,  be  invested  in  any  of  the  under-due  bonds 
issued  by  the  city,  provided  they  can  be  procured  by  the  treasurer  at  such  rate  or 
premium  as  shall  be  prescribed  by  ordinance;  And  provided  further,  That  any  due 
or  overdue  bond  or  coupon  shall  be  a  sufficient  warrant  or  oi^der  for  the  payment 
of  the  same  by  the  treasurer  out  of  any  fund  specifically  created  for  that  purpose, 
<without  any  further  order  or  allowance  by  the  mayor  or  council. 

2800.  The  mayor  and  council  shall  not  allow  or  pay  for  the  printing  of  any 
tiotice,  advertisement,  or  publication  in  any  newspaper  any  greater  sum  or  rate  than 
twenty-five  cents  per  square  of  unleaded  nonpareil  type. 

2801.  The  mayor  and  council  may,  whenever  they  deem  it  expedient,  employ 
a  special  engineer  to  make  or  assist  in  making  any  particular  estimate  or  esti- 
mates, survey  or  surveys;  and  any  estimate  or  survey  made  by  such  special  engineer 
shall  have  the  same  validity,  and  serve  in  all  respects  as  though  the  same  had  been 
made  by  the  city  engineer. 

2802.  The  police  judge  »hall  have  exclusive  jurisdiction  to  hear  and  de- 
termine all  offenses  against  the  ordinances  of  the  city,  and  concurrent  and  co-exten- 
43ive  jurisdiction  with  county  courts  of  all  ordinary  civil  actions  and  criminal  pro- 
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Clings;  and  all  provisions  of  law  relative  to  practice,  process,  and  jud^mento^' 
and  appeals  therefrom,  and  stajs  of  execution  relative  to  coantj  courts,  shafl  applj 
to  and  govern  the  police  court  in  civil  actions,  and  summons  in  civil  action  shall )» 
returnable,  and  such  cases  shall  stand  for  trial  as  in  justice's  courts. 

2803.  Whenever  complaint  shall  be  made  to  the  police  judge,  on  oath  or 
affirmation  of  any  person  competent  to  testify  against  the  accused,  that  an  offense  haft 
been  committed,  of  which  the  police  judge  has  jurisdiction,  the  police  judge  shall 
forthwith  issue  a  warrant  for  the  arrest  of  the  offender,  which  warrant  shall  be 
served  by  the  city  marshal,  or  the  sheriff,  or  a  constable  of  the  county,  or  some  peiv* 
sbn  specially  appointed  by  the  police  judge  for  that  purpose. 

2804.  All  fines  and  penalties  collected  arising  from  a  breadi  of  ordinanoeft' 
of  the  city  shall  be  paid  to  the  city  treasurer,  and  all  fines  and  poialties  ooUeeted 
arising  from  misdemeanors  under  the  laws  of  t^e  state  shall  be  paid  to  the  county 
treasurer,  and  the  police  judge  shall  report  at  the  end  of  each  calendar  ncRmth  a  lisfr 
of  all  cases  for  violation  of  city  ordinances  instituted  in-  his  court  and  the  diq>06iti<m* 
thereof,  with  a  statement  of  the  fines,  penalties,  and  costs  by  him  received,  and  shall' 
at  the  end  of  each  month  pay  to  the  city  treasurer  all  such  fines  by  him  received, 
and  in  the  event  that  the  police  judge  shall  fiail  to  make  report  as  herein  provided,, 
for  a  period  of  ten  days,  his  office  slmll  be  declared  vacant. 

2805.  When  any  person  shall  be  brought  before  the  police  judge  upon  sacb- 
warrant,  it  shall  be  his  duty  to  hear  and  determine  the  complaint  alleged  against 
the  defendant. 

2806.  Upon  good  cause  shown  the  police  judge  may  postpone  the  trial  of  the 
case  to  a  day  certain,  in  which  case  he  shall  require  the  defendant  to  enter  into  a  re-^ 
cognizance,  with  sufficient  security,  conditioned  that  he  will  appear  before  said 
judge  at  the  time  and  place  appointed,  then  and  there  to  answer  the  complaint  alleged 
against  him. 

2807.  In  case  of  the  breach  of  any  recognizance  entered  into  as  aforesaid,, 
the  same  shall  be  certified  to  the  district  court  of  the  proper  county,  to  be  proceeded 
upon  according  to  law ;  if  in  the  progress  of  any  trial  before  the  said  judge  it  shall 
appear  that  the  accused  ought  to  be  put  upon  his  trial  for  an  offense  not  cognizable- 
before  said  judge,  he  shall  immediately  stop  all  further  proceedings  before  him  and 
proceed  as  in  other  cases  exclusively  cognizable  before  the  district  court. 

2808.  It  shall  be  the  duty  of  said  judge  to  summon  all  persons  whose  testi- 
mony may  be  deemed  material  as  witnesses  at  the  trial,  and  to  enforce  their  at- 
tendance by  atachment,  if  necessary,  and  all  witnesses  shall  receive  the  sum  of  fifty 
dents  for  each  day's  attendance. 

2809.  Cases  in  the  police  court  for  violation  of  the  city  ordinances  shall  be  tried, 
and  determined  by  the  police  judge  without  the  intervention  of  a  jury;  cases  or 
misdemeanor  under  the  statutes  of  the  state  shall  be  tried  by  the  police  judge  alone,. 
unless  the  defendant  demands  a  jury ;  if  a  jury  be  demanded,  the  case  shall  be  tried 
by  a  jury  of  six  competent  men,  unlessT  a  smaller  number  be  agreed  to  by  the  de- 
fendant, to  be  selected  in  the  manner  provided  by  law  for  selecting  jurors  in  jus- 
tices' courts,  and  the  trial  of  all  such  cases  beforesaid  police  judgeshall  be  conducted  in 
all  respects  not  herein  otherwise  provided,  in  like  manner  as  criminal  cases  before- 
justices  of  the  peace.  Jurors  in  the  police  court  shall  receive  the  same  fees  as  jur- 
ors  in  justices'  courts,  to  be  taxed  as  other  costs  are  taxed  in  the  case. 

2810.  If  the  defendant  be  found  guilty,  the  police  judge  shall  declare  and 
assess  the  punishment,  and  render  judgment  accordingly.  It  shall  be  part  of  the 
judgment  that  the  defendant  stand  committed  until  judgment  be  complied  with  ;: 
Provided^  That  in  any  prosecution  for  the  violation  of  any  ordinance,  the  defend- 
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ant  shall  have  the  right  to  produce  before  said  police  judge  one  or  more  suretlefi^  to 
the  satisfaction  of  said  judge,  which  said  sureties  shall,  with  the  defendaut^  cDufees  a 
judgment  for  the  amount  of  the  fine  or  penalty  imposed,  with  costs  of  suit;  aad 
said  judge  shall  enter  said  confession  of  judgment  upon  his  docket,  and  render 
judgment  accordingly,  in  the  name  of  the  state  of  Nebraska,  against  them  for  the 
amount  of  such  fine  and  costs;  and  if  said  judgment  be  not  paid  within  ninety  ilays 
from  the  date  of  such  confession  and  entering  of  judgment,  said  police  jtidge  shall 
issue  execution  and  collect  the  amount  of  said  fine,  or  penalty  and  cusis,  in  the 
manner  provided  by  law  for  collecting  judgments  by  execution  in  justices^  courts. 

2811.  Any  defondailt  committed  under  the  provisions  of  this  act  for  a  tnis- 
demeanor  arising  under  the  laws  of  this  state  may  be  discharged  in  the  same 
manner  as  if  he  had  been  committed  by  the  county  court 

2812.  In  all  cases  not  herein  specially  provided  for,  the  process  and  proceed* 
ings,  before  the  iudge  shall  be  governed  by  laws  regulating  proceedings  m  county 
courts  in  civil  and  criminal  cases  respectively. 

2813.  When  a  trial  shall  be  continued  by  the  judge  it  shall  not  be  necegsary  ta 
summon  any  witnesses  who  may  be  present  at  the  C0lltiliuanc6>  but  the  jndge  shall 
verbally  notify  such  witnesses  as  either  party  may  require  to  attend  before  him  to  tes- 
tify in  the  case  on  the  day  of  trial,  which  verbal  notice  shall  be  as  valid  as  a  .«^ummona^ 

2814.  In  trials  by  a  jury  before  the  police  judge,  challenges  shall  be  al^ 
lowed  in  the  same  manner  as  in  similiar  cases  before  the  county  court. 

2816.  The  police  judge  shall  be  a  conservator  of  the  peace,  and  his  court  ^fmll' 
be  open  every  day  except  Sunday,  to  hear,  try,  and  determine  all  cases  ajgnizuljle- 
before  him,  and  he  shall  have  power  to  bring  parties  forthwith  to  trial. 

2816.  Any  person  convicted  before  the  judge  of  any  offense  under  the  or- 
dinances of  the  city  shall  be  punished  by  such  fine  and  imprisonment  as  rimy  be 
regulated  by  ordinance. 

2817.  Appeals  may  be  taken  from  the  judgments  of  the  police  jndge  in  unm^ 
inal  oases,  and  under  ordinances  in  the  same  manner  as  appeals  are  takeo  from  ju^ 
tices  of  the  peace  in  criminal  cases. 

2818.  The  police  judge  shall  have  power  to  enforce  due  obedience  to  all  or- 
ders, rules,  judgments,  and  decrees  made  by  him,  and  may  fine  or  imprison  for  eon- 
tempt  offered  to  such  judge  whilst  holding  his  court,  or  to  process  issued  by  him,  in 
the  same  manner  and  to  the  same  extent  as  the  district  courts. 

2819.  Whenever  the  defendant  is  sentenced  to  imprisonment  for  the  vlolatton^ 
of  a  city  ordinance,  he  shall  be  put  to  work  for  the  benefit  of  the  city,  under  the 
direction  of  the  mayor,  for  the  term  of  his  imprisonment,  and  when  committed  for 
the  non-payment  of  a  fine  or  costs  for  the  violation  of  any  ordinance,  he  shall  also 
be  put  to  work  for  the  benefit  of  the  city,  and  shall  be  credited  on  such  &n^  and  co^ts 
$1.50  per  day  for  each  day  he  shall  work. 

2820.  In  case  of  a  vacancy  in  the  office  of  police  judge  by  death,  resignation^ 
or  otherwise,  or  in  case  of  the  absence,  disability,  or  personal  interest  of  said  judge, 
such  fact  being  shown  by  affidavit,  the  mayor  shall,  on  notice  thereof,  appoint  some 
justice  of  the  peace,  holding  and  exercising  the  duties  of  his  office,  within  the  cor^ 
porate  limits  of  such  city,  to  act  as  police  judge  during  such  vacancy,  absence,  or  dis<- 
ability  of  said  police  judge. 

B.  1,000  TO  5,000. 

Sees.  2821  to  2835.  '*Aii  act  to  provide  for  the  organization,  goyernment,  and  poiver^^  of  citi^i' 
and  villages.''     1879,  p.  193.     In  force  September  1. 

2821.  All  cities,  towns,  and  villages  containing  more  than  one  tliousnnd  and 
less  than  twenty-five  thousand  inhabitants  shall  be  cities  of  the  second  elms  and 


Digitized  by  VjOOQiC 


'652  MUNICIPAL  OOBPOBATIONS.  Cfl.  86. 

be  governed  by  the  provisions  of  this  chapter,  unless  they  shall  adopt  a  village 
^vernment  as  hereinafter  provided;  *Pramded,  That  all  cities  in  this  state,  or- 
ganized under  the  provisions  of  "An  act  to  provide  for  the  organization,  gov^n- 
ment,  and  powers  of  cities  of  the  second  class  having  more  than  ten  thousand 
inhabitants/'  approved  March  1st,  1883,  or  any  act  amendatory  thereof,  shall  not 
be  affected  by  the  provisions  of  this  act. 

,  Original  act  read  ''  1,600  and  less  than  15,000."  Amended  and  aU  after  *  added  1885,  p.  156. 
No  special  steps  necessary  to  act  nnder  this  law.  Mnst  have  at  least  two  wards.  19,  249  (27  N. 
W.,  120);  26,  713  (41  N.  W.,  460).     Cited  10,  204  (4  N.  W.,  966). 

2822.  Each  city  of  the  second  class  shall  be  divided  into  not  less  than  two  nor 
more  than  six  waxdSi  as  may  be  provided  by  ordinance  of  the  city  council  thereof, 
and  each  ward  shall  contain,  as  nearly  as  practicable,  an  equal  number  of  legal 
voters,  and  an  area  as  equal  to  each  other  as  practicable. 

2823.  The  ooiincil  of  each  city  of  the  second  class  shall  consist  of  not  less 
than  four  nor  more  than  twelve  citizens  of  said  city,  who  shall  be  qualified  electors 
And  taxpayers  under  the  constitution  and  laws  of  the  state  of  Nebraska. 

2824.  Each  ward  in  each  city  shall  have  at  least  two  councilmen,  who  shall 
be  chosen  by  the  qualified  electors  of  their  respective  wards,  and  who  shall  serve 
for  two  years,  and  until  their  successors  shall  be  elected  and  qualified;  and  no  per- 
son shall  be  eligible  to  the  ofiSce  of  councilman  who  is  not  at  the  time  of  his  elec- 
tion an  actual  resident  of  the  ward  for  which  he  is  elected,  and  a  qualified  elector 
under  the  constitution  and  laws  of  the  state  of  Nebraska;  and  if  any  councilman 
«hall  remove  from  the  ward  for  which  he  is  elected,  his  office  as  a  councilman  shall 
thereby  become  vacated ;  Provided,  At  the  first  general  city  election  under  this 
<;hapter,  there  shall  l)e  two  councilmen  elected  from  each  ward;  the  one  receiving 
the  greatest  number  of  votes  shall  serve  for  two  years,  and  the  one  receiving  the  next 
highest  number  of  votes  shall  serve  for  one  year,  and  one  councilman  for  each  ward 
at  each  annual  election  thereafter..  Whenever  there  shall  be  a  tie  in  the  election  of 
councilmen,  it  shall  be  determined  by  lot  by  judges  of  election  of  the  ward  in  which 
it  shall  happen. 

2825.  Kegular  meetiiigs  of  the  city  council  shall  be  held  at  such  times  as  the 
<x>uncil  may  provide  by  ordinance. 

2826.  [Officers.] — At  the  time  of  holding  the  general  city  election  in  each 
year  there  shall  be  elected  a  mayor,  a  clerk,  a  treasurer,  a  city  engineer,  and  the 
ooancilmen  hereinbefore  provided  for,  and  a  police  judge  shall  be  elected  at  each 
biennial  city  election;  and  the  mayor,  with  the  consent  of  the  council,  may  appoint 
a  city  attorney  and  an  overseer  of  streets,  who  shall  hold  their  offices  for  one  year 
unless  sooner  removed  by  the  mayor  with  the  advice  and  consent  of  the  council. 
The  mayor,  by  and  with  the  consent-  of  the  council,  shall  appoint  such  a  number 
of  regular  policemen  as  may  be  necessary,  and  may  also  appoint  special  policemen 
from  time  to  time  as  exigencies  arise.  All  police  officers  appointed  by  the  mayor 
and  council,  in  accordance  herewith,  shall  be  removable  at  any  time  by  the  mayor. 

Amended  18S1,  p.  168. 

2827.  The  salaries  of  all  officers  of  the  city  shall  be  fixed  by  ordinance,  not 
exceeding  the  following  amounts  respectively:  clerk,  three  hundred  dollars  ($3(X)) 
per  year;  treasurer,  three  hundred  dollars  (?300)  per  year;  city  engineer,  four  dol- 
lars (?4)  per  day  for  actual  services,  but  not  exceeding  three  hundrS  dollars  ($300) 
per  year;  overseers  of  streets,  two  [dollars]  ($2)  per  day  for  actual  services,  but  not 
exceeding  three  hundred  dollars  ($300)  per  year;  city  attorney,  two  hundred  and 
fifty  dollars  ($260)  per  year;  chief  of  police,  sixty-five  dollars  ^$65)  per  month, 
which  shall  include  his  compensation  as  overseer  of  streets;  policemen,  fifty -five 
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dollars  (|55)  per  month;  mayor,  two  hundred  dollars  ($200)  per  jear,  and  coanoil^ 

men,  eaoh  the  sum  of  fifty  dollars  ($50)  per  year.    All  other  officers  and  employees 

of  the  city  shall  receive  such  compensation  as  the  mayor  and  council  may  fix  at  the 

time  of  their  appointment  or  employment. 

Amended  by  ohangmg  amonntB,  adding  chief  of  police,  mnd  aUowing  mayor  and  oounclL 
1881,  p.  169. 

2828.  The  police  judge  shall  receive  the  same  fees  as  justice  of  the  peace^ 
for  similar  services. 

2829.  All  officera  shall  be  qualified  electors  and  taxpayers  and  reside 
within  the  limits  of  the  city. 

2830.  The  mayor  shall  preside  at  all  meetings  of  the  city  council^  and  shall 
have  a  casting  vote  when  the  council  is  equally  divided,  and  none  other,  and  shall 
have  the  superintending  control  of  all  the  officers  and  affitirs  of  the  city,  and  shall 
take  care  that  the  ordinances  of  the  city  and  of  this  chapter  are  complied  with. 

Mayor  and  coondl  haye  power  to  settle  claims  against  city.  27,  465  (43  N.  W.,  244).  The^ 
mayor's  vote  will  not  carry  an  ordinance  not  otherwise  carried.     28, 369  (36  N.  W.,  577). 

2831.  The  mayor  ^hall  have  power  to  veto  or  sign  any  ordinance  passed  by^ 
the  city  council ;  Provided,  That  any  ordinance  vetoed  by  the  mayor  may  be  passed 
over  his  veto  by  a  vote  of  two-thirds  of  the  members  of  the  council  elected  not* 
withstanding  the  veto;  and  should  the  mayor  neglect  or  refuse  to  sign  any  ordi- 
nance, and  return  thesame  with  his  objections,  in  writing,  at  the  next  regular  meeting 
of  the  council,  the  same  shall  become  a  law  without  his  signature. 

Mayor  slionld  execnte  all  ordinances,  etc.  whether  they  meet  his  approval  or  not.     27,  45^ 

(43N.W.,244). 

2832.  He  shall,  from  time  to  time,  communicate  to  the  city  council  such  infor- 
mation and  recommend  such  measures  as,  in  his  opinion,  may  tend  to  the  im- 
provement of  the  finances  of  the  city,  the  police,  health,  security,  ornament,  comfort,, 
and  general  prosperity  of  the  city, 

2833.  The  mayor  or  any  three  councilmen  shall  have  power  to  call  special 
meetings  of  the  city  council,  the  object  of  which  shall  be  submitted  to  the  coun* 
cil  in  writing,  and  the  call  and  object,  as  well  as  the  disposition  thereof,  shall  be 
entered  upon  the  journal  by  the  clerk. 

2834.  The  mayor  shall  have  the  power,  when  he  deems  it  necessary,  to  require 
any  officer  of  the  city  to  exhibit  his  accounis  or  other  papers,  and  to  make  reports 
to  the  council  in  writing,  touching  any  subject  or  matter  he  may  require  pertaining  to 
his  office. 

2836.  The  mayor  shall  have  such  jurisdiction  as  may  be  vested  in  him  by 
ordinance,  over  all  places  within  five  milefe  of  the  corporate  limits  of  the  city,  for 
th6  enforcement  of  any  health  or  quarantine  ordinance  and  regulation  thereof,  and 
shall  have  jurisdiction  in  all  matters  vested  in  him  by  ordinance,  excepting  taxation, 
within  one-half  mile  of  the  corporate  limits  of  said  city. 

2836.  In  case  of  any  vacancy  in  the  office  of  mayor,  or  in  case  of  his  ab- 
sence or  disability,  the  president  of  the  council,  for  the  time  being,  shall  exercise  the 
office  of  mayor  until  such  vacancy  be  filled  or  such  disability  be  removed,  or  in 
case  of  temporary  absence,  until  the  mayor  shall  return, 

2837.  The  mayor  is  hereby  authorized  to  call  on  every  male  inhabitant  in  the 
city  over  eighteen  years  of  age,  and  under  fifty  years,  to  aid  in  enforcing  the  laws. 

2838.  The  mayor  shall  have  power  to  remit  fines  and  forfeitures,  to  grant- 
reprieves  and  pardons  for  all  offenses  arising  under  the  ordinances  of  the  city. 

2839.  The  policemen  of  the  city  shall  have  power  to  arrest  all  ofienders 
against  the  laws  of  the  state,  or  of  the  city,  by  day  or  by  night,  in  the  same  man- 


Digitized  by  VjOOQIC 


•CM  MUNICIPAL  OORPOBATIONS.  Ch.  85. 

ner  as  the  sheriff  or  constable^  and  keep  them  in  the  citj  prison  or  other  place,  to 
prevent  their  escape,  until  trial  can  be  had  before  the  proper  officer. 

2840.  The  city  engineer  shall  make  estimates  of  the  cost  of  labor  and  mate- 
rials which  may  be  done,  or  furnished  by  contract  with  the  city,  and  make  all 
surveys,  estimates,  and  calculations  necessary  to  be  made  for  the  establishment  of 
grades,  building  of  culverts,  sewers,  bridges,  curbings,  and  gutters,  and  the  im- 
/provement  of  streets,  and  the  erection  and  repair  of  buildings,  and  shall  perform 

such  other  duties  as  the  council  may  require.    Before  the  city  council  shall  make  any 

contract  for  building  bridges  or  sidewalks,  or  for  any  work  on  the  streets  or  for  any 

other  work  or  improvement,  an  estimate  of  the  cost  thereof  shall  be  made  by  the  city 

-engineer  and  submitted  to  the  council,  and  no  contract  shall  be  entered  into  for  any 

work  or  improvement  for  a  price  exceeding  such  estimate,  and  in  advertising  for 

bids  for  any  such  work  the  council  shall  cause  the  amount  of  such  estimate  to  be 

published  therewith. 

Estimate  of  cost  must  be  made  by  city  engineer  before  an  ordinance  can  be  passed  malring 
improTements,  and  improvements  cannot  be  made  before  such  ordinance  is  passed.     9,  366  (2  N. 

W.,724). 

2841.  The  overseer  of  streets  shall,  subject  to  the  orders  of  the  mayor  and 
<x)uncil,  have  general  charge,  direction,  and  control  of  all  work  on  the  streets,  side- 
walks,  culverts,  and  bridges  of  the  city,  and  shall  perform  such  other  duties  as  the 
•council  may  require. 

2842.  The  police  judge  shall  have  exclusive  jurisdiction  to  hear  and  de- 
termine all  offenses  against  the  ordinances  of  the  city,  and  jurisdiction  concurrent 
with  that  which  is  or  may  be  conferred  upon  justices  of  the  peace,  of  misdemeanors 
cinder  the  laws  of  the  state,  arising  within  the  limits  of  the  city,  and  shall  also  have 
Jurisdiction  for  the  examination  of  offenders  against  the  laws  of  the  state,  for  offenses 
arising  within  the  limits  of  the  city. 

2843.  Whenever,  complaint  shall  be  made  to  the  police  judge,  on  oath  or 
affirmation  of  any  person,  tnat  an  offense  has  been  committed,  of  which  the  police 
Judge  has  jurisdiction,  said  judge  shall  forthwith  issue  a  warrant  for  the  arrest  of 
the  offender,  which  warrant  shall  be  served  by  the  sheriff,  or  a  constable  of  the  county, 
or  any  policeman  of  the  city,  or  by  some  person  specially  appointed  by  writing,  in- 
dorsed on  the  process  by  the  police  judge  for  that  purpose,  and  whose  return  shall 
be  made  under  oath. 

Amended  1881,  p.  169. 

2844.  All  fines  and  penalties  collected  arising  from  a  breach  of  ordinances  of 
the  city  shall  be  paid  to  the  city  treasurer,  and  all  fines  and  penalties  collected 
arising  from  misdemeanors  under  the  lawis  of  the  state  shall  be  paid  to  the  county 
•treasurer. 

2846.  When  any  person  shall  be  brought  before  the  police  judge  upon  snch 
warrant,  it  shall  be  his  duty  to  hear  and  determine  the  complaint  allied  against 
the  defendant. 

2846.  Upon  good  cause  shown,  the  police  judge  may  postpone  the  trial  of  a 
•case  to  a  certain  day,  in  which  case  he  shall  require  the  defendant  to  enter  into  a 
recognizance  with  sufficient  security,  conditioned  that  he  will  appear  before  the 
said  judge  at  the  time  and  place  appointed,  then  and  there  to  answer  the  complaint 
alleged  against  him. 

2847.  In  case  of  the  breach  of  any  recognizance  entered  into  as  aforesaid, 
the  same  shall  be  certified  to  the  district  court  of  the  proper  county,  to  be  proceeded 
upon  according  to  law;  if  in  the  progress  of  any  trial  before  the  said  judge  it  shall 
4ippear  that  the  accused  ought  to  be  put  upon  his  trial  for  an  oflfense  not  COgniz* 
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"able  before  the  said  judge,  he  shall  immediately  stop  all  further  proceedings  before 
him,  aud  proceed  as  in  other  cases  exclusively  cognizable  before  the  district  court. 

2848.  It  shall  be  [the]  duty  of  said  judge  to  summon  all  persona  whose  testi- 
mony may  be  deemed  material,  as  witnesses  at  the  trial,  and  to  enforce  their  at- 
tendance, by  attachment  if  necessary,  and  all  witnesses  shall  receive  the  sum  of  &ftj 
/Cents  for  each  day^s  attendance. 

2849.  Cases  in  the  police  COUrt  for  violations  of  city,  ordinances  shall  be  tried 
and  determined  by  the  police  judge  without  the  intervention  of  a  iiiry ;  cases  of 
misdemeanors  under  the  statutes  of  the  state  shall  be  tried  by  the  police  judge  alone, 
unless  the  defendant  demand  a  jury,  and  if  a  jury  be  demanded,  the  cai^e  shall  be 
tried  by  a  jury  of  six  competent  men,  unless  a  smaller  number  be  agrees!  to  by  the 
defendant,  to  be  selected  in  the  manner  provided  by  law  for  selecting  jurors  iu  jus- 
ftices'  courts^  and  the  trial  of  all  cases  before  said  i)olice  judge  shall  be  conducted  in 
all  respects,  not  herein  otherwise  provided,,  in  like  manner  as  criminal  eases  before 
Justices  of  the  peace.  Jurora  in  the  police  court  shall  receive  the  same  fees  as 
jurors  in  the  justice's  court,  to  be  taxed  as  other  costs  are  taxed  in  the  case. 

Amended  1881,  p.  170. 

2850.  If  the  defendant  be  found  guilty,  the  police  judge  shall  declare  and  assess 
the  punishment  and  render  judgment  accordingly.  It  shall  be  part  of  the  judg- 
ment that  the  defendant  stand  committed  until  the  judgment  be  complied  with* 
*Protndedy  That  the  defendant  shall  have  the  right  to  produce  before  satd  police 

Judge  one  or  more  sureties  to  the  satisfaction  of  said  judge,  which  said  m  reties  Bhall 
with  the  defendant  confess  a  judgment  for  the  amount  of  the  fine  or  penalty  imposed, 
and  costs  of  suit,  and  said  judge  shall  enter  such  confession  or  judgment  upon  his 
•docket,  and  render  judgment  accordingly,  ia  the  name  of  the  state  of  Nebraska, 
against  them  for  the  amount  of  such  fine  and  costs;  and  if  said  judgment  be  not 
|>aid  within  ninety  days  from  the  date  of  such  confession  and  entering  of  judgment, 
said  police  judge  shall  issue  execution  and  collect  the  amount  of  said  fine  or  penalty 
*and  costs  in  the  manner  provided  by  law  for  collecting  judgments  by  execution  [inj 
justice's  court. 

All  after  *  added  1881,  p.  170. 

2851.  Whenever  the  defendant  is  sentenced  to  imprisonment  for  the  viola- 
tion of  a  city  ordinance,  he  shall  be  put  to  work  for  the  benefit  of  the  city,  under 
'direction  of  the  mayor,  for  the  term  of  his  imprisonment;  and  when  committed  for 
the  non-payment  of  a  fine  or  costs,  for  the  violation  of  any  ordinance,  he  shall  also 
'be  put  to  work  for  the  benefit  of  the  city,  and  shall  be  credited  on  such  fine  and  costs 
^1.50  per  day  for  each  day  he  shall  work.  City  not  liable  to  police  judge  for  fees 
"where  fines  are  worked  out. 

16, 88  (17  N.W.  365.) 

2862.  Any  defendant  committed  under  the  provisions  of  this  chapter  for  a 
«nisdemeanor  arising  under  the  laws  of  this  state,  may  be  dischai^ed  in  the  sama 
manner  as  if  he  had  been  committed  by  the  district  court. 

2853.  In  all  cases  not  herein  especially  provided  for,  the  process,  proceed- 
ings, and  trial  before  the  judge  shall  be  governed  by  laws  regulating  proceedings 
in  justices'  courts  in  criminal  cases. 

2854.  When  a  trial  shall  be  continued  by  a  jud^,  it  shall  not  be  necessary 
io  summons  any  witness  who  may  be  present  at  the  contmuance,  but  the  judge  shall 
verbally  notify  such  witnesses  as  either  party  may  require  to  attend  before  him  to 
-testify  before  him  in  the  case  on  the  day  set  for  trial,  which  verbal  notice  shall  l>e  m 
valid  as  a  summons. 

2855.  The  police  judge  shall  be  a  conservator  of  the  peace,  and  bis  court  shall 
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be  open  every  day,  except  Sunday,  to  hear,  try,  and  determine  all  cases,  cognizable 
before  him,  and  he  shall  have  power  to  bring  parties  forthwith  to  trial, 

2856.  Appeals  may  be  taken  from  the  judgments  of  the  police  judge  in  the 
same  manner  as  appeals  are  taken  from  the  judgments  of  the  justices  of  the  peaoe  in 
criminal  cases. 

2857.  In  case  of  a  vacancy  in  the  office  of  police  judge  by  death,  resignation, 
or  otherwise,  or  in  case  of  the  absence,  disability,  or  personal  interest  of  said  judge^ 
such  fact  being  shown  by  affidavit,  the  mayor  shall,  on 'notice  thereof,  appoint  some 
justice  of  the  peace  holding  and  exercising  the  duties  of  his  office  within  the  corpo- 
rate limits  of  such  city,  to  act  as  police  judge  during  such  vacancy,  absence,  [or]  dis- 
ability of  said  police  judge. 

Amended  1881,  p.  171. 

2858.  The  police  judge  shall  have  power  to  enforce  due  obedience  to  aS 
orders,  rules,  judgments,  and  decrees  made  by  him,  and  may  fine  or  imprison  for 
contempt  offered  to  such  judge  whilst  holding  his  court,  or  to  process  issued  by  him^ 
in  the  same  manner  and  to  the  same  extent  as  the  district  courts. 

2859.  Cities  of  the  second  class,  in  their  corporate  capacities,  are  authorized 
and  empowered  to  enact  ordinances  for  the  following  purposes,  in  addition  to  the 
other  powers  granted  by  this  act: 

I.  To  restrain,  prohibit,  and  suppress  billiard  tables  and  bowling  alleys  kept 
for  public  uses,  houses  of  prostitution,  and  unlicensed  tippling  shops,  gambling  and. 
gambling  houses,  and  other  disorderly  houses  and  practices,  and  all  kinds  of 
public  indecencies,  and  all  lotteries  or  fraudulent  devices  and  practices  for  the  par- 
pose  of  obtaining  money  or  property. 

A  change  made  in  the  organic  law  nDder  which  cities  of  the  second  class  are  organized,  does 
not  repeal  existing  ordinances,  while  the  power  to  pass  the  same  ordinances  continues  to  exist.  lOy. 
539  (7  N.  W.,  287).  Ordinance  requiring  saloons  to  dose  at  10  P.  M.  and  remain  closed  until  5  a. 
M.  is  valid.     14,  31  (14  N.  W.,  660). 

II.  To  make  r^ulations  to  prevent  the  introduction  of  COntagious  dis-^ 
eases  into  the  city,  to  make  quarantine  laws  for  that  purpose,  and  to  enforce  the 
same  within  five  miles  of  the  city. 

III.  To  erect,  establish,  and  regulate  hospitals,  and  to  provide  for  the  gov- 
ernment and  support  of  the  same. 

IV.  To  make  regulations  to  secure  the  general  health  of  the  city,  ttid  to- 
prevent  and  remove  nuisances,  and  to  provide  the  city  with  water. 

y.  To  establish  a  night  watch  and  police,  and  to  define  the  duties  and  powers 
of  the  same. 

VI.  To  provide  for  and  regulate  the  lighting  of  the  streets  and  the  erectioii> 
of  lamp  posts. 

VII.  To  purchase,  hold,  and  own  grounds  for,  and  to  erect  and  establisik 
market  houses  and  market  places,  and  to  regulate  markets  and  market  places. 

VIII.  To  provide  for  the  erection  and  government  of  any  useful  or  necessary 
buildings  for  the  use  of  the  city.    . 

IX.  To  prevent  any  desecration  of  the  Sabbath  day,  commonly  called  Sun- 
day, and  to  prohibit  public  amusements,  shows,  exhibitions,  or  ordinary  business 
pursuits  upon  said  day. 

X.  To  prevent  intoxication,  fighting,  quarreling,  dog-fights,  cock-fights,  and 
all  disorderly  conduct 

XI.  To  prevent  the  use  of  any  opera  house,  city  hall,  church,  or  other  build-^ 
ing  resorted  to  by  the  people  for  worship,  amusement,  or  for  public  assemblages, 
unless  such  opera  house,  city  hall,  church,  or  other  building  shall  be  provided  with. 
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suitable,  ample,  and  sufficient  fire  escapes,  and  Huitable^  ample,  and   Bufficietit 
means  of  exit  and  entrance. 

XII.  To  regulate,  license,  tax,  and  suppress  places  of  amusemetit,  and 
to  revoke  the  license  therefor,  when  such  places  are  nut  provided  with  autlideiu  and 
ample  means  of  exit  and  entrance,  and  when  the  same  are  not  safe  for  such  uses,  or 
when  the  licensee  has  been  convicted  of  any  violation  of  the  ordinances  in  relatiou 
to  sach  places,  and  to  declare  from  time  to  time  when  such  place  or  places  are  un- 
safe for  such  uses. 

XIII.  To  prescribe  the  thickness,  strength,  and  manner  of  constructing 
stone,  brick,  and  other  buildililgs,  snd  to  prescribe  and  direct  the  number  atid  cqu- 
stroction  of  means  of  exit  and  entrance  and  the  construction  of  tire  escapes. 

XIY.  To  license,  tax,  and  regulate  runners  for  stages^  c^rs,  hotels,  public 
buildings,  or  other  things  or  persons. 

XV.  To  license,  tax,  suppress,  r^^ulate  and  prohibit  hawkers,  peddlers, 
pawnbrokers,  keepers  of  ordinaries,  theatrical,  and  other  exbibitions,  shows^  auil 
other  amusements,  and  to  revoke  such  licenses  at  pleasure. 

XVI.  To  forbid,  punish,  and  prohibit  the  selling  or  giving  away  of  any  in- 
toxicating, malt,  vinous,  mixed,  or  fermented  liquor  to  any  minor,  apprentice,  or 
insane,  idiotic,  or  distracted  person,  habitual  drunkard,  or  person  in  the  habit  oi 
getting  intoxicated. 

XVII.  To  prevent  the  dangerous  construction  and  condition  of  chimneyR^ 
fire-places,  hearths,  stoves,  stove-pipes,  ovens,  boilers,  apparatuses  used  in  and  about 
any  Duilding  or  manufactory,  and  to  cause  the  same  to  be  removed  or  placed  in  a 
safe  condition  as  the  council  may  prescribe,  when  by  it  considered  dangerous.  To 
r^ulate  and  prevent  the  carrying  on  of  mannfactories  dangcrons  in  causing  and 
promoting  fires.  To  prevent  the  deposit  of  ashes  in  unsafe  pkees^  and  to  cause  ull 
such  buildings  and  inclosures  as  may  be  in  a  dangerous  state  to  be  put  in  a  sale 
condition. 

XVIII.  [Esq^losives.] — To  r^ulate  and  prevent  storage  of  gunpowder,  tar, 
pitch,  resin,  coal  oil,  benzine,  turpentine,  hemp,  cotton,  nitro-glycerine,  petroleum^ 
or  any  of  the  productions  thereof  and  other  material,  and  the  use  of  lights  in  stabler 
and  shops  and  other  places,  and  the  building  of  bonfires;  ako  to  regulate,  prohibit^ 
and  restrain  the  use  of  fire-works,  fire-crackers,  Roman  candles,  sky  rockets,  and 
other*pyrotechnic  displays. 

XIX.  To  prohibit  and  pnnish  cruelty  to  animals. 

XX.  To  regulate  traffic  and  sales  upon  the  streets,  sidewalks,  and  public 
places. 

XXI.  To  regulate  and  prevent  the  use  of  streets,  sidewalks,  and  pnblfc 
grounds  for  signs,  sign  posts,  telegraph,  or  other  poles,  racks,  posting  of  handbills 
and  advertisements. 

XXII.  To  regulate  the  use  of  sidewalks  and  all  structures  thereunder, 

XXIII.  To  regulate  and  prevent  the  moving  of  buildings  through  or  upoti 
the  streets,  and  to  regulate  and  prohibit  the  piling  of  building  material  or  any  ex* 
cavation  or  obstruction  of  the  streets. 

XXIV.  To  provide  for  and  change  the  location,  grade,  and  crossing  of  any 

railroad. 

XXV.  [Same.] — To  require  railroad  companies  to  keep  flagmen  at  rail- 
road crossings  of  streets,  and  provide  protection  against  injury  to  persona  and  pro|>- 
erty  in  the  use  of  such  railroads.  To  compel  any  railroad  to  raise  or  lower -th<  it 
railroad  tracks  to  conform  to  any  grade  which  may  at  any  time  be  established  by 
sucb  city  or  village^  and  where  such  tracks  run  lengthwiee  of  any  street,  alljey^  pr 

42      "'  .  '     ^' 
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higbwaj,  to  keep  their  railroad  tracks  od  a  level  with  the  street  surface  and  so  that 
SQoh  tracks  may  be  crossed  at  any  place  on  such  alley  or  highway.  To  compel  and 
require  railroad  companies  to  make  and  keep  open  streets,  and  to  keep  in  repair 
ditches,  drains,  sewers,  and  culverts  along  and  under  their  railroad  tracks,  so  that 
filthy  or  stagnant  pools  of  water  cannot  stand  on  their  grounds  or  right  of  way, 
and  so  that  the  drainage  of  adjacent  property  or  streets  shall  not  be  impeded. 

XXyi.  To  construct  and  keep  in  repair  culverts,  drains,  sewers,  and  cess- 
pools, and  to  regulate  the  use  thereon 

G-ives  the  right  to  provide  the  means  of  carryiuff  oat  proTisioii  of  sabdirision  26.  22.  620 
36N.W.,941).   ^  *^  ^-^         r 

XXYII.  To  issue  bonds  in  place  of,  or  to  supply  means  to  meet  its  maturing 

bonds,  or  for  the  consolidation  or  funding  of  the  same. 

XXVIII.  To  procure  fire  engines,  hooks,  ladders,  buckets,  and  other  appa- 
ratus, and  organize  fire  engine,  hook  and  ladder,  and  bucket  eompanies,  and  to 
prescribe  rules  of  duty  and  the  government  thereof,  with  such  penalties  as  the  oonn- 
cil  may  deem  proper,  not  exceeding  one  hundred  dollars,  and  to  make  all  necessary 
appropriations  therefor. 

XXIX.  To  elect  one  of  their  own  body  who  shall  be  styled  the  *' president 
of  the  council,"  and  who  shall  preside  at  all  meetings  of  the  council  in  the  ab- 
sence of  the  mayor;  and  in  the  absence  of  the  president  to  elect  one  of  their  own 
body  to  occupy  his  place  temporarily,  and  who  shall  be  styled  ^^ acting  president  of 
the  council  f  and  the  president  and  acting  president,  when  occupying  the  place  of 
the  mayor,  shall  have  the  same  privileges  as  other  members  of  the  council ;  and  all 
:acts  of  the  president  or  acting  president,  while  so  acting,  shall  be  as  binding  upon 
the  council  and  upon  the  city  as  if  done  by  the  mayor. 

Amenfl^  1B81,  p.  198. 

2860.  Section  thirty-nine  of  ^'An  act  to  provide  for  the  organization,  govern- 
ment, and  powers  of  cities  and  villages,'*  approved  March  1st,  1879,  be  and  the 
same  is  hereby  repealed ;  Providedy  That  all  ordinances  passed  heretofore  and 
rights  accrued  thereunder,  under  the  powers  contained  in  said  section,  shall  be  and 
•COntinne  uninterruptedly  in  full  force. 

Amended  1881,  p,  198. 

VnXAGEB. 

2861.  Any  town  or  village  containing  not  less  than  two  hundred  nor  more  than 
fifteen  hundred  inhabitants,  now  incorporated  as  a  city,  town,  or  village,  under 
the  laws  of  this  state,  or  that  shall  hereafter  become  organized  pursuant  to  the 
provisions  of  this  act,  and  any  city  of  the  second  class  which  shall  have  adopted 
tillage  government  as  provided  by  law,  shall  be  a  village,  and  shall  have  the  rightSy 
4>owers,  and  immunities  hereinaftier  granted,  and  none  other,  and  shall  be  governed 
(by  the  provisions  of  this  subdivision ;  Provided^  That  the  cities  of  the  sec^md  dass 
ifaeretofore  incorporated,  and  containing  not  more  than  fiftieen  hundred  inhabitants, 
«hall  continue  to  be  and  exercise  the  powers  of  cities  of  the  second  class,  and  the 
officers  thereof  shall  continue  to  exercise  the  powers  conferred  herein  upon  officers 
of  such  cities  until  the  first  general  election  held  therein,  and  the  qualifications  of 
Tillage  officers  elected  at  said  election ;  *  Provided  fu/riher^  That  whenever  a  majority 
of  the  taxable  inhabitants  of  any  town  or  village,  not  heretofore  incorporated  under 
any  law  of  this  state,  shall  present  a  petition  to  the  county  board  of  the  county  in 
which  said  petitioners  reside,  praying  that  they  may  be  incorporated  as  a  village, 
iedignating  the  name  they  wbh  to  assume,  and  the  metes  and  boundis  of  the  pro- 
posed village;  and  if  such  county  board  or  a  majority  of  the  members  thereof  snail 
f)e  satisfied  that  a  majority  of  the  taxable  inhabitants  of  the  proposed  village  have 
signed  such  petition,  and  that  inhabitants  to  the  number  of  two  hundred  or  mote 
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are'actual  residents  of  the  territory  described  in  the  petition,  the  said  board  shall 
declare  the  said  proposed  village  incorporated^  entering  the  order  of  incorporatioD 
tipon  their  recoras,  and  designating  the  metes  and  bounds  thereof;  and  thereafter 
the  said  village  shall  be  governed  by  the  provisions  of  this  act  applicable  to  the 
government  of  villages.  And  the  said  county  board  shall^  at  the  time  of  the  inoor- 
poration  of  said  village^  appoint  five  persons  having  the  qualifications  provided  in 
section  forty-two  of  this  act  [2863],  as  trustees,  who  shall  hold  their  offices  and  per- 
form all  the  duties  required  of  them  by  law,  until  the  election  and  qualification  of 
their  successors  at  the  time  and  in  the  manner  provided  in  this  act. 

All  after  *  added  1881,  p.  202.  Facts  held  sufflcient  to  uhQw  that  Tillage  was  a  de  facto  oorpo- 
Tation  during  time  in  question.    24,  247  (38  N.  W.,  737).    See  10,  205  (4  N.  W.,  965). 

2862.  The  corporate  powers  and  duties  of  every  yiUage  shall  be  vested  in  the 
board  of  tmsteeSi  to  consist  of  five  members. 

2863.  Any  person  may  be  a  trustee  who  shall  have  attained  the  age  of  twenty- 
one  years,  and  shall  be  a  male  citizen  of  the  United  States,  or  declared  his  ioten- 
^on  to  become  such,  who  shall  have  been  an  inhabitant  and  taxpayer  of  the  village 
at  the  time  of  his  election,  and  resided  therein  for  three  months  next  preceding; 
and  ev^ry  trustee  so  elected  shall  hold  his  ofiSce  for  the  term  of  one  year,  and  until 
a  successor  is  elected  and  qualified. 

2864.  Every  trustee^  before  entering  upon  the  duties  of  hm  office,  shall  take 
an  oath  to  support  the  constitution  of  the  United  States,  and  the  constitution  of 
the  state  of  Nebraska,  and  fitithfully  and  impartially  to  discharge  the  duties  of  his 
•ofiSce;  and  every  board  of  trustees  shall  assemble  within  twenty  days  affer  their  ap- 
pointment or  election,  and  choose  a  chairman  from  their  number.  The  board  of 
trustees  shall  by  ordinance  fix  the  time  and  place  of  holding  their  stated  meetings, 
and  may  be  convened  at  any  time  by  their  chairman, 

2865.  At  all  meetiligS  of  the  board  a  majority  of  the  trustees  shall  conBti- 
tntea  quorum  to  do  business;  a  smaller  number  may  adjourn  from  day  to  day,  and 
may  compel  the  attendance  of  absent  members  in  such  manner  and  under  such 
penalties  as  the  IxMtrd  of  trustees  by  ordinance  may  have  previously  prescribed. 

2866.  The  board  of  trustees  shall  keep  a  jonm^  of  their  proceedings,  and  at 
the  desire  of  any  member  shall  cause  the  yeas  and  nays  to  be  taken  and  entered  on 
the  journal,  on  any  question  or  ordinance,  and  the  proceedings  shall  be  public, 

2867.  Such  board  of  trustees  shall  have  power  to  pa3a  by-laws  and  ordi- 
oances  to  prevent  and  remove  nuisances;  to  prevent,  restrain,  and  suppresa  bawdy 
iiouses,  gambling  houses,  and  other  disoiderly  houses  within  the  limits  of  such  vil- 
lage; to  restrain  and  prohibit  gambling;  to  provide  for  licensing  and  regulating 
theatrical  and  other  amusements  within  such  village;  to  establish  night  watclie^;  to 
provide  pest  houses;  to  prevent  the  introduction  and  spread  of  contagious  diseaj^es. 
to  establish  and  regulate  markets;  to  erect  and  repair  bridges;  to  erect,  repair,  and 
regulate  wharves,  and  the  rates  of  wharfage;  to  r^ulate  the  landing  of  steamboats, 
rafts,  and  other  water  craft;  to  provide  for  the  inspection  of  lumber,  building  ma- 
terials, and  provisions  to  be  used  or  offered  for  sale  in  such  village,  or  to  be  exported 
therefrom;  to  require  and  r^ulate  the  planting  and  protection  of  shade  trees  in  the 
streets,  and  the  building  of  stairways,  railways,  doorwaya,  awnings,  hitching  posts, 
and  rails,  lamp  posts,  awning  posts,  and  all  other  structures  projecting  upon  or  over 
and  adjoining,  and  all  other  excavations  through  and  under  the  sidewalks  of  such 
village;  and  in  addition  to  the  special  powers  herein  conferred  and  granted,  main- 
taining the  peace,  good  government,  and  welfare  of  the  town  or  village,  and  ita 

.  trade,  commerce,  and  manufactories,  and  to  enforce  all  ordinances  by  inflicting  pen^ 
jdties  upon  inhabitants,  or  other  persons,  for  the  violation  thereof,  not  exceeding 
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one  hundred  dollars  for  any  one  offense,  recoverable,  with  costs,  together  with  judg- 
ment of  imprisonment  until  the  amount  of  said  judgment  and  costs  shall  be  paid. 
Tillage  subject  to  same  liabilities  as  other 'manicipalitieB  tbr  defectiye  sidewalks.  27. 773 
(43  N.  W.,  1145) ;  28,  831  (40  N.  W.,  417).  ViUage  cannot  enforce  occupation  tax  by  imprison- 
ment    27,  67  (42  N.  W.,  913). 

2868.  Such  village  board  of  trustees  may  appoint  a  village  clerk,  treasurer, 
attorney,  *overseer  of  the  streets,  and  marshal,  who  shall  hold  their  offices  for  one 
year,  unless  sooner  removed  by  the  president  of  the  board,  with  the  advice  and  con- 
sent of  the  trustees. 

All  after  *  added  1885,  p.  158. 

2869.  The  trustees  shall  receive  no  compensation.  The  compensation  of  the 
other  officers  shall  be  fixed  by  ordinatice,  but  not  to  exceed  the  following  sums,  re- 
spectively, in  one  year:  The  clerk  one  hundred  and  fifty  (150)  dollars  per  year. 
The  treasurer  one  hundred  and  fifty  (15())  dollars  per  year.  The  attorney  one  hun- 
dred and  fifty  (150)  dollars  per  year.  *The  marshal  twenty-five  (25)  dollars  per 
'month,  and  not  to  exceed  three  hundred  (300)  dollars  per  year.  The  overseer  of  the 
streets  shall  receive  two  (2)  dollars  per  day,  for  services  actually  rendered,  and  shall 
not  receive  to  exceed  three  hundred  (300)  dollars  per  year. 

All  after  *  added  1885,  p.  159. 

2870.  The  chairman  of  such  board  of  trustees  shall  cause  to  be  printed  and 
published  the  by-laws  and  ordinances  of  the  board,  for  the  information  of  the 
inhabitants,  and  cause  the  same  to  be  carried  into  effect,  and  in  case  of  the  ab- 
sence of  the  chairman  of  the  board  from  any  meeting  of  the  board  of  trustees,  such 
board  shall  have  power  to  appoint  a  chairman  pro  tempore^  who  shall,  for  the 
time  being,  exercise  and  have  the  powers,  and  perform  the  same  duty,  as  the  r^ular 
chairman. 

2871.  The  board  of  trustees  shall  give  public  notice  of  the  time  and  place  of 
holding  each  election;  said  notice  to  be  given  not  less  than  ten  nor  more  than 
twenty  days  previous  to  the  election. 

2872.  If,  on  any  day  appointed  for  holding  any  election  under  the  provisions 
of  this  chapter,  any  of  the  judges  or  clerks  of  election  shall  fail  to  attend,  the  elect- 
ors present  may  fill  such  vacancies  from  amon^  the  qualified  electors  present. 

2873.  In  counties  not  under  township  organization  justices  of  the  peace  of  any 
precinct  in  which  any  village  or  any  part  thereof  may  be  situated,  and  in  countiea 
under  township  organization  justices  of  the  peace  elected  in  said  village,  or  from  the 
township  in  which  any  village  or  any  part  thereof  may  be  situated,  shall  have  jnris- 
diction  to  hear,  try,  and  determine  all  offenses  against  the  general  ordinances  of 
such  village,  and  for  that  purpose  may  issue  warrants  for  the  arrest  of  any  alleged 
offender,  upon  information  under  oath  as  in  other  cases;  and  upon  the  arrest  of  the 
defendant  by  the  sheriff  or  any  constable  of  the  county,  or  marshal  of  such  village, 
shall  proceed  thereon  in  all  respects  in  the  same  manner  and  with  the  same  powers 
as  against  persons  charged  with  a  misdemeanor  under  the  general  laws  of  the  state; 
and  the  justice  by  or  before  whom  such  proceedings  shall  be  had,  and  the  officer 
making  such  arrest,  shall  be  entitled  to  the  same  fees  and  costs,  and  be  collected  in 
the  same  manner  as  in  cases  of  prosecutions  for  misdemeanors  under  the  laws  of  the 
state. 

Amended  1885,  p.  159. 

ADOPTION   OP   VILLAGE  GOVERNMENT. 

2874.  Whenever  any  city  of  the  second  class,  containing  more  than  fifteen 
hundred  inhabitants,  desires  to  discontinue  its  organization  as  a  city,  and  organ* 
ize  as  a  village,  and  one-fourth  of  the  legal  voters  of  such  city  shall  petition  the 
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-city  council,  the  council  shall  cause  to  be  published,  for  at  least  thirty  days,  a  notice 
fltating  that  the  question  of  adopting  village  government  v^ill  be  submitted  at  the 
next  annual  city  election.  The  form  of  the  ballot  shall  be  "For  organization  as  a 
village,"  and  "Against  organization  as  a  village;"  and  at  the  same  eletlion  the 
-qualified  voters  shall  also  vote  for  five  trustees  for  the  village.  If  a  majority  of  the 
votes*  cast  are  "For  organization  as  a  village,"  then  such  city  shall  within  sixty 
days  after  such  election  be  and  become  a  village,  and  be  governed  under  tlie  provis- 
ions of  the  law  relating  to  villages,  unless  it  shall  at  some  future  annual  election 
adopt  a  city  government,  in  the  manner  provided  herein  for  its  adoption  of  village 
government. 

2875.  If  village  government  shall  have  been  adopted  as  aforesaid,  the  board 
•of  trustees  shall,  at  the  expiration  of  sixty  days  from  said  election,  enter  upon  the 
duties  of  their  offices,  and  all  books,  papers,  records,  moneys,  and  proporty  of  suc-h 
<3ity  shall  be  delivered  over  tO  the  board  of  trustees,  and  the  authority  of  the 
-city  council  and  all  city  officers  shall  cease  from  and  after  the  taking  ell'eot  of 
village  government  in  such  city. 

2876.  All  ordinanees  of  the  city  shall  remain  and  be  in  full  force  in  the 
village  until  amended  or  repealed  by  the  board  of  trustees,  atid  the  board  shall 
provide  for  the  payment  of  the  city  indebtedness  and  levy  oec^issary  taxes  there- 
for as  if  the  same  had  been  incurred  by  the  village. 

GENERAL  PROVISIONS. 

2877.  Cities  of  the  second  class  and  villages  governed  by  this  chapter  shall 
t>e  bodies  corporate  and  politic,  and  may  sue  and  be  sued ;  contract  or  be  con- 
tracted with;  acquire,  hold,  and  convey  property  real  or  jyersoual;  have  a  cotnmon 
ileal  which  they  may  change  and  alter  at  pleasure;  and  such  other  powers  as  may 
be  conferred  by  law;  Provided,  That  real  property  shall  only  be  conveyed  by  the 
proper  authorities  of  such  city  or  village  when  so  authoriised  by  a  vote  of  the  elect- 
ors thereof. 

2878.  The  corporate  name  of  each  city  or  village  governed  by  this  chapter 

flhall  be  the  "city  (or  village)  of ,"  and  all  and  every  process  and  notice 

whatever  affecting  such  corporation  shall  be  served  upon  the  mayor  or  chairman  of 
board  of  trustees,  and  in  his  absence,  upon  the  clerk,  or  in  the  ab&^nce  of  such  offi- 
<5er8,  then  by  leaving  a  certified  copy  at  the  office  of  the  clerk. 

2879.  All  rights  and  privileges  which  have  accrued  to  any  city,  town,  or 
village  held  by  any  officer  of  such  corporation,  under  or  by  virtue  of  any  act 
of  the  legislature  of  the  territory  or  state  of  Nebraska,  or  any  act  of  the  con- 
gress of  the  United  States,  before  the  taking  effect  of  this  chapter^  are  hereby 
preserved  to  such  cities,  towns,  or  villages,  and  all  of  its  said  trusts^  rights,  and 
privileges  shall  be  transmitted  to  and  be  vested  in  such  latter  corporation,  and  all 
actions  heretofore  commenced  by  or  against  any  city  or  town  which  shall  be  or  be- 
<x>me  a  city  or  village  under  the  provisions  of  this  chapter  shall  be  in  no  manner 
:affected  by  this  act,  but  all  such  actions  shall  be  continued  to  final  judgment  and 
satisfaction  as  if  this  chapter  had  not  been  passed.  • 

2880.  The  style  of   all   ordinances  shall    be;   "Be  it  ordained   by  the 

mayor  and  council  of  the  city  of '^  or  "the  chairman  and  board  of  truj^tees 

of  the  village  of .'*     And  all  ordinances  of  a  general  nature  shall,  before 

they  take  effect,  be  published  within  one  month  after  they  are  passed,  in  some 
newspaper  published  in  said  city  or  village,  but  if  no  |>af>er  be  published  in  said 
-city  or  village,  then  by  posting  up,  one  in  each  of  three  public  places  in  ^aid  city  or 
village,  a  written  or  printed  copy  thereof,  or  by  publishing  the  same  in  book  or 
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pamphlet  form;  Provided,  however,  That  in  case  of  riot^  infectious  or  oonti^iooB- 
aiseases^  or  other  impending  danger  requiring  its  immediate  operation^  such  or- 
dinance shall  take  effect  upon  the  proclamation  of  the  mayor  or  chairman  or 
the  board  of  trustees,  posted  in  at  least  three  of  the  most  public  places  in  the- 
city  or  villa^.  *  The  passage,  approval,  and  publication  or  posting  of  said  or- 
dinances shall  be  sufiSciently  proved  by  a  certificate  under  seal  of  the  city  or 
village  from  the  clerk  thereof,  showing  that  such  ordinance  was  passed  and  ap- 
proved, and  when  and  in  what  paper  the  same  was  published,  or  when  and  by^ 
whom  and  where  the  same  was  posted  up.  And  when  ordinances  are  printed  in^ 
book  or  pamphlet  form,  purporting  to  be  published  by  authority  of  the  board  of 
trustees  or  city  council,  the  same  need  not  [be]  otherwise  published,  and  such  book 
or  pamphlet  shall  be  received  as  evidence  of  the  passage  and  legal  publication  of 
such  ordinances  as  of  the  dates  mentioned  in  such  book  or  pamphlet,  in  all  oourt»- 
without  further  proof. 

Amended  and  all  after  *  added  1881,  p.  172. 

2881.  On  the  first  Tuesday  of  April  of  each  year,  an  election  shall  be  held 
in  each  city  and  village  governed  by  this  chapter,  for  officers  as  in  this  chapter  pro- 
vided, all  of  which  officers  (except  councilmen)  shall  be  elected  and  hold  their  re- 
spective offices  for  the  term  of  one  year,  and  until  their  successors  are  elected  and 
qualified ;  at  which  election  the  qualified  voters  of  each  city  may  cast  their  ballots- 
between  the  hours  of  nine  o'clock  A.  M.  and  seven  o'clock  p.  m. 

See  10,  206  (4  N.  W.,  965.) 

2882.  All  qualified  electors  of  this  state,  who  shall  have  resided  within  the 
limits  of  any  city  of  the  second  class  or  villa^  for  three  months  preceding  any  elec- 
tion therein,  shall  be  entitled  to  vote  at  all  city  and  village  elections. 

2883.  Certificates  of  election  for  all  officet*s  of  cities  and  villages  shall  be- 
made  out  under  the  corporate  seal  by  the  city  council  or  board  of  trustees,  at  their 
first  meeting  after  any  election  of  such  officers. 

2884.  The  city  or  village  clerk  shall  have  the  custody  of  all  laws  and  ordi- 
nances, and  shall  keep  a  correct  journal  of  the  proceedings  of  the  council  or  board 
of  trustees ;  he  shall  also  keep  a  record  of  all  outstanding  bonds  against  the  city  or 
village,  showing  the  number  and  amount  of  each,  for  and  to  whom  the  said  bonda 
were  issued,  and  when  any  bonds  are  purchased  or  paid  or  canceled,  said  record 
shall  show  the  fisict,  and  in  his  annual  report  he  shall  describe  particularly  the  bonda 
issued  and  sold  during  the  year,  and  the  terms  of  sale,  with  each  and  every  item  of 
expense  thereof;  he  shall  also  perform  such  other  duties  as  may  be  required  by^ 
the  ordinances  of  the  city. 

2885.  The  treasurer  of  each  city  and  village  shall  be  the  custodian  of  all 
money  belonging  to  the  corporation ;  he  shall  keep  a  separate  account  of  each  fund 
or  appropriation,  and  the  debts  and  credits  belonging  thereto;  he  shall  give  every 
person  paying  money  into  the  treasury  a  receipt  there&r,  specifying  the  date  of  pay- 
ment and  on  what  account  paid ;  he  shall  also  file  copies  of  such  receipts  with  hi& 
monthly  reports;  he  shall,  at  the  end  of  each  and  every  month,  and  as  often  as  may 
be  required,  render  an  account  to' the  city  council  or  board  of  trustees,  under  oath, 
showing  the  state  of  the  treasury  at  the  date  of  such  account,  and  the  balance  of 
money  in  the  treasury ;  he  shall  also  accompany  such  accounts  with  a  statement  of 
all  receipts  and  disbursements,  together  with  all  warrants  redeemed  and  paid  by^ 
him ;  which  said  warrants,  with  any  and  all  vouchers  held  by  him,  shall  be  filed 
with  his  said  account  in  the  clerk's  office;  and  if  said  treasurer  neglect  or  fail,, 
for  the  space  of  ten  days  from  the  end  of  each  and  every  month,  to  render  his  said 
account,  his  office  shall  be  declared  vacant,  and  the  city  council  or  board  of  trusteesr 
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shall  fill  the  vacancy  by  appointment  until  the  next  election  for  city  or  village 
oflGcers. 

2886.  The  treasurer  may  be  required  to  keep  all  money  in  his  bands  belong- 
ing to  the  corporation,  in  such  place  or  places  of  deposit  a^  may  be  provided  by  or- 
dinances, but  no  such  ordinance  shall  be  pa&^ed  by  wliidi  the  custody  of  such  money 
shall  be  taken  from  the  treasurer,  and  deposited  elsewhere  than  in  Gome  regularly 
organized  bank,  nor  without  a  bond  to  be  taken  from  such  bank,  in  Buch  penal  huoi 
and  with  such  security  as  the  council  or  board  of  trustees^  shall  direct  and  approve, 
sufficient  to  save  the  corporation  from  any  loa^;  but  such  penal  sum  shall  not  be 
less  than  the  estimated  receipts  for  the  current  year  from  taxes  and  special  a^^sesis- 
ments  levied  and  to  be  levied  by  the  corporation. 

2887.  All  warrants  drawn  on  the  treasurer  must  be  Bigne<l  by  the  mayor  or  ■ 
chairman  and  countersigned  by  the  clerk,  stating  the  particular  fund  or  appropria-- 
tion  to  which  the  same  is  chargeable,  and  the  person  to  whom  payable,  and  for 
what  particular  object;  no  money  shall  be  otherwise  paid  than  upon  such  warrant^^ 
so  drawn.  Each  warrant  shall  specify  the  amount  levied  and  appropriated  to  the 
fund  upon  which  it  is  drawn,  and  the  amount  already  expended  of  sueh  fund. 

2888.  The  city  or  village  attorney  shall  be  the  legal  adviser  of  the  councir 
or  board  of  trustees.  He  shall  commence,  prosecute,  and  defend  all  suits  and  ac- 
tions  necessary  to  be  commenced,  prosecuted,  or  defended  on  behalf  of  the  corpora- 
tion, or  that  may  be  ordered  by  the  council  or  board  of  trustees;  and  when  re- 
quested, shall  attend  meetings  ot  the  council  or  board  and  give  them  his  opinion 
upon  any  matter  submitted  to  him,  either  orally  or  in  writing,  as  may  be  required. 

The  followiDg  two  sections  were  added  to  the  act^  1885^  p.  158: 

2889.  The  marshal  shall  be  chief  of  police,  and  shall  at  all  times  have  power 
to  make,  or  order,  an  arrest  with  proper  process,  for  any  offense  against  the  laws  of 
the  state  or  ordinances  of  the  village,  and  bring  the  offender  for  trial  Wfore  tlie 
proper  officer  of  the  village,  and  to  arrest  without  process  in  all  caj>es  where  any 
such  offense  shall  be  committed  or  attempted  to  be  committed  in  his  presence, 

2890.  The  overseer  of  streets  shall,  subject  to  the  order  of  the  board  of 
such  village,  have  general  charge,  direction,  and  control  of  all  work  on  streetSj  side- 
walks, culverts,  and  bridges  of  the  village,  and  shall  perform  such  other  duties  as 
the  board  may  direct. 

2891.  No  officer  of  any  city  or  village  shall  be  interested,  directly  or  in- 
directly, in  any  contract  to  which  the  corporation,  or  any  one  for  ks  benefit,  is  a 
party;  and  any  such  interest  in  any  such  contract  shall  avoid  the  obligation  thereof  om 
the  part  of  such  corporation,  nor  shall  any  officer  receive  any  pay  or  penjuisitee^ 
from* the  city  other  than  his  salary,  as  fixed  by  ordinance  ancFtli is  chapter;  and 
neither  the  city  council  nor  board  of  trustees  shall  pay  or  appropriate  any  money  or 
other  valuable  thing  to  any  person  not  an  officer  for  the  performance  of  any  act, 
service^  or  duty,  the  doing  or  performance  of  which  shall  come  within  the  proper 
scope  of  the  duties  of  any  officer  of  such  corporation. 

2892.  In  addition  to  the  powers  hereinbefore  granted  cities,  and  villag^.s- 
under  the  provisions  of  this  chapter,  each  city  and  village  may  enact  ordinances  <t 
by-laws  for  the  following  purposes: 

I.  To  levy  taxes  lor  general  revenue  purposes^  not  to  exceed  ten  mills  on  tlii^ 
dollar  in  any  one  year,  on  all  the  property  within  the  limits  of  said  cities  and  vil- 
lages taxable  according  to  the  laws  of  the  state  of  Nebraska,  the  valuation  of  such 
property  to  be  ascertained  from  the  books  or  assessment  rolls  of  the  assessors  of  tiie 
proper  precinct  or  township. 

II.  To  levy  any  other  tax  or  special  aSBCBsment  authorized  by  law. 
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III.  To  provide  for  the  grading  and  repairs  of  any  street,  avenue,  or  alley, 
and  the  construction  of  bridges,  culverts,  and  sewers,  and  shall  defray  expenses  of 
the  same  out  of  the  general  funds  of  such  city  or  village,  not  exceeding  two  mills 
of  the  levy  for  general  purposes,  but  no  street  shall  be  graded  except  the  same  be 
ordered  to  be  done  by  the  affirmative  vote  of  two-thirds  of  the  city  council  or 
trustees. 

ly.  To  construct  sidewalks,  to  curb,  pave,  gravel,  macadamize,  and  gut- 
ter any  highway  or  alley  therein,  and  to  levy  a  special  tax  on  the  lots  and  parcels 
of  land  fronting  on  such  highway  or  alley,  to  pay  the  expenses  of  such  improve- 
ment. But  unless  a  majority  of  the  resident  owners  of  the  property,  subject  to  the 
assessment  of  such  improvement,  petition  the  council  or  trustees  to  make  the  same, 
'such  improvement  shall  not  be  made  until  three-fourths  of  all  the  members  of  such 
council  or  trustees  shall  by  vote  assent  to  the  making  of  the  same. 

y.  To  repair  sidewalks,  and  to  assess  the  expense  thereof  on  the  property 
in  front  of  which  such  repairs  are  made. 

yi.  To  provide  for  the  laying  of  temporary  plank  sidewalks,  upon  the 
natural  surface  of  tho  ground,  without  r^ard  to  grade,  on  streets  not  permanently 
improved,  at  a  cost  not  exceeding  fifly  cents  a  lineal  foot,  and  to  provide  for  the  as- 
sessment of  the  cost  thereof  on  the  property  in  front  of  which  the  same  shall  be 
levied. 

yil.  Assessments  made  under  the  provisions  of  the  last  three  preceding 
subdivisions  of  this  section  shall  be  made  and  assessed  in  the  following  manner: 
First — Such  assessment  shall  be  made  by  the  council  or  board  of  trustees  at  a  special 
meeting,  by  ^  resolution  fixing  the  valuation  of  such  lot  assessed,  taking  into  ac- 
count the  benefits  derived  or  iDJuries  sustained  in  consequence  of  such  contemplated 
improvements,  and  the  amounts  charged  against  the  same,  which  with  the  vote 
thereon  by  yeas  and  nays  shall  be  spread  at  length  upon  the  minutes.  Notice  of 
the  time  of  holding  sucH  meeting,  and  the  purpose  for  which  it  is  to  be  held,  shall 
be  published  in  some  newspaper  published  or  of  gener^  circulation  in  said  city  or 
village,  at  least  four  weeks  before  the  same  shall  be  held,  or  in  lieu  thereof,  personal 
service  may  be  had  upon  persons  owning  or  occupying  property  to  be  assessed. 
Second — ^All  such  assessments  shall  be  known  as  ^^  special  assessments  for  improve- 
ments," and  shall  be  levied  and  collected  as  a  special  tax,  in  addition  to  the  taxes 
for  general  revenue  purposes,  to  be  placed  on  the  tax  roll  for  collection,*  subject  to 
the  same  penalties  and  collected  in  like  manner  as  other  city  or  village  taxes. 

Sidewalk  tax  does  not  differ  from  one  for  general  reyenne  in  the  method  of  its  enfi>roementi 
and  collection  will  not  be  enjoined.     27,  340-1  (43  N.  W.,  257). 

VIII.  To  raise  revenue  by  levying  and  collecting  a  license  tax  On  any  ooou- 
pation  or  business  within  the  limits  of  the  city  or  village,  and  r^ulate  the  same 
by  ordinance.  All  such  taxes  shall  be  uniform  in  respect  to  the  classes  upon  which 
they  are  imposed;  Provided^  however^  That  all  scientific  and  literary  lectured  and 
entertainments  shall  be  exempt  from  such  taxation,  as  well  also  as  concerts 
and  other  musical  entertainments  given  exclusively  by  the  citizens  of  the  city  or 
village. 

This  provision  valid  as  to  insnranoelbasiness.     26,  867  (41  N.  W.,  140). 

IX.  To  license,  regulate,  and  prohibit  the  selling  or  giving  away  of  any 
intoxicating,  malt,  vinous,  mixed,  or  fremented  liquor,  the  license  not  to  extend  be- 
yond the  municipal  year  in  which  it  shall  be  granted,  and  to  determine  the  amount 
to  be  paid  for  such  license;  Provided^  That  the  city  council  or  board  of  trustees 
may  grant  permits  to  druggists  for  the  sale  of  liquors  for  medicinal,  mechanical^ 
sacramental,  and  chemical  purposes  only,  subject  to  forfeiture,  and  under  such 
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restrictions  and  r^ulations  as  may  be  provided  by  ordinance;  Provided  furfheTf 
That  in  granting  licenses  such  corporate  authorities  shall  comply  with  whatever 
general  law  of  the  state  may  be  in  force  relative  to  the  granting  of  licenses. 

X.  To  impose  a  license  tax  of  not  less  than  three  nor  more  than  ten  dollars 
upon  the  owners  and  harborers  of  dogS,  and  enforce  the  same  bj  appropriate  }>ea' 
allies,  and  to  authorize  the  destruction  of  any  doo:,  the  owner  or  harborer  of  which 
shall  refuse  or  neglect  to  pay  such  license  tax ;  Provided,  That  no  such  license  shall 
authorize  the  keeping,  owning,  or  harboring  of  more  than  one  dog. 

XI.  To  appoint  judges  and  clerks  of  all  elections,  and  prescribing  the 
manner  of  conducting  -the  same,  and  the  return  thereof,  and  for  holding  special 
•elections  for  any  purpose  provided  by  law. 

XII.  To  make  all  such  ordinanceB,  by-laws,  rules,  regulations,  not  incon- 
sistent with  the  laws  of  the  state,  as  may  be  expedient,  in  addition  to  the  special 
powers  in  this  chapter  granted,  maintaining  the  peace,  good  govern ment^  and  welfare 
of  the  corporation,  and  its  trade,  commerce,  and  manufactories,  and  to  enforce  all 
ordinances  by  inflicting  fines  or  penalities  for  breach  thereof  not  exceeding  one  hun- 
dred dollars  for  any  one  offense,  recoverable  with  costs,  and  in  default  of  payment  to 
provide  for  confinement  in  prison  or  jail,  and  at  hard  labor  upon  the  streets  or  else- 
where, for  the  benefit  of  the  city  or  village* 

XIII.  To  regulate  and  prescribe  the  powers,  and  duties,  and  compensation  of 
•Offic^!B  not  herein  provided  for,  and  to  require  from  all  officere  and  servants,  elected 
or  appointed,  bond  and  security  for  the  faithful  performance  of  their  duty. 

XIV.  To  make  contracts  with  and  authorize  any  person,  com|>any,  or  associa- 
tion to  erect  gas-works,  and  give  such  persons,  company,  or  associations  the  exclu- 
sive privily  of  furnishing  gas  to  light  the  streets,  lanes,  and  alleys  for  any  length 
of  time,  not  exceeding  twenty-one  years. 

XV.  1.  To  establish,  alter,  and  change  the  channels  of  water-COUTSeSf  and 
to  wall  them  and  cover  them  over;  to  establish,  make,  and  regulate  wells,  cisterns, 
windmills,  aqueducts,  and  reservoirs  of  water,  and  to  provide  for  filling  the  same. 
2.  To  make  contracts  with  and  authorize  any  person,  company,  or  corporation  to 
erect  and  maintain  a  system  of  water-WOlks  and  water  supply,  and  to  give  such 
oontractors  the  exclusive  privilege  for  a  term  not  exceeding  twenty-five  years,  to  lay 
-down  in  the  streets  and  alleys  of  said  city  water  mains  and  supply  pipes,  and  to 
furnish  water  to  such  city  or  village,  and  the  residents  thereof,  and  under  such  regu- 
lations as  to  price,  supply,  rent  of  water-meters,  as  the  council  or  board  of  trustees 
may  from  time  to  time  prescribe  by  ordinance  for  the  protection  of  the  city^  village, 
or  people.  The  right  to  supervise  and  control  such  corporation,  as  above  provided, 
shall  not  be  waived  or  set  aside.  3.  To  provide  for  the  purchase  of  steam  engines, 
and  for  a  supply  of  water  for  the  purpose  of  fire  protection  and  public  use,  and 
for  the  use  of  the  inhabitants  of  such  cities  and  villages  by  the  purchase,  erection, 
or  construction  of  a  svstem  of  water-works,  and  by  maintaining  the  same  j  Provided^ 
That  all  contracts  for  the  erection  or  construction  of  any  such  work,  or  any  part 
thereof,  shall  be  let  to  the  lowest  responsible  bidder  therefor,  upon  not  less  than 
twenty  days^  public  notice  of  the  terms  and  conditions  upon  which  the  contract  is  to 
be  let,  having  been  given  by  publication  in  a  newspaper  published  in  said  city  or 
village,  and  if  no  newspaper  is  published  therein,  then  in  some  newspaper  published 
in  the  county;  Provided  farther^  That  no  member  of  the  city  council,  or  board  of 
trustees,  or  mayor,  shall  be  directly  or  indirectly  interested  in  such  contract;  and 
in  all  cases  the  council  or  board  of  trustees,  as  the  case  may  be,  shall  have  the  right 
to  reject  any  and  all  bids  that  may  not  be  satisfactory  to  them.  Such  cities  or  vil- 
lages may  borrow  money  or  issue  bonds  for  the  purpose,  and  levy  and  collect  a 
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ffentratl  tax  In  the  same  manner  as  other  municipal  taxes  may  be  levied  and  oollected 
for  the  purchase  of  steam  engines,  and  for  the  purchase,  erection,  or  oonstruction,. 
and  maintenance  of  such  water-works,  or  to  pay  for  water  furnished  such  city  or 
village  under  contract,  to  an  amount  not  exceeding  7  mills  on  the  dollar  in  any  one 
year  on  all  the  property  within  such  city  or  village  as  shown  and  valued  upon  the 
assessment  rolls  of  the  assessor  of  the  proper  precinct  or  township,  in  addition  ta 
the  sum  authorized  to  be  levied  under  subdivision  one  of  this  section,  and  all  taxes 
raised  under  this  clause  shall  be  retained  in  a  fund  known  as  ^'  Water  Fund  ";  Pro-- 
vided  further,  That  no  such  money  shall  be  borrowed  or  bonds  issued,  unless  the 
same  shall  have  been  authorized  by  a  vote  of  the  majority  of  the  electors  of  such 
city  or  village  [thereon  at  an  election  submitting  the  proposition  to  the  electors  of 
such  city  or  village]  to  that  effect.  The  bonds  shall  be  bonds  of  the  city,  called 
"  W^^ter  Bonds,"  to  become  due  in  twenty  years  from  the  date  of  issue,  but  paya- 
ble any  time  after  five  years,  drawing  seven  per  cent  interest  per  annum,  paysJble 
annually,  and  bonds  shall  not  be  issued  under  the  provisions  hereof  to  a  greater 
amount  than  one  hundred  thousand  dollars  Tfl  00,000).  For  the  purpose  of  ^rectiog^ 
constructing,  locating,  maintaining,  or  supplying  such  water- works,  any  such  city  or 
village  may  go  beyond  its  territorial  limits,  and  may  take,  hold,  and  acquire  rights, 

Eroperty,  and  real  estate,  by  purchase  or  otherwise,  and  may,  for  this  purpose,  take,, 
old,  and  condemn  any  and  all  necessary  property  and  real  estate  in  the  manner 
provided  for  taking  and  condemning  of  private  property  for  public  use,  and  the 
jurisdiction  of  such  city  or  village  to  prevent  any  pollution  or  injury  to  the  stream 
or  source  of  water  for  the  supply  of  such  water- works  shall  extend  fifteen  miles 
bepond  its  corporate  limits;  and  the  council  or  board  of  trustees  of  such  towns  and 
villages  shall  have  power  to  make  and  enforce  all  needful  rules  and  r^ulations  in 
the  erection,  construction,  use,  and  management  of  such  water-works,  and  for  the 
use  of  the  water  therefrom,  and  such  cities  or  villages  shall  have  the  right  and 
power  to  tax,  assess,  and  collect  from  the  inhabitants  thereof  such  tax,  rent,  or  rates,, 
for  the  use  and  benefit  of  water  used  or  supplied  to  them  by  such  water-works  as 
the  common  council  or  board  of  trustees  shall  deem  just  or  expedient,  and  all  such 
water  rates,  taxes,  or  rents  shall  be  a  lien  upon  the  premises,  or  real  estate,  upon  or 
for  which  the  same  is  used  or  supplied;  and  such  taxes,  rents,  or  rates  shall  be  paid 
and  collected,  and  such  lien  enforced  in  such  manner  as  the  common  council  shall  by 
ordinance  direct  and  provide.  The  expense  of  locating,  erecting,  and  constructing 
reservoirs  and  hydrants  for  the  purpose  of  fire  protection,  and  the  expense  of  con- 
structing and  laying  water  main  pipes,  or  such  parts  thereof  as  may  be  just  and 
lawful,  may  be  asse^ed  upon  and  collected  from  the  property  and  real  estate  espe- 
cially benefited  thereby,  if  any,  in  such  manner  as  may  be  provided  for  the  making 
of  special  assessments  for  other  public  improvements,  in  such  cities,  towns,  and 
villages.  All  income  received  by  such  cities  or  villages  from  such  water-works^ 
from  the  payment  and  collection  of  water  taxes,  rents,  or  rates,  or  assessments,  shall 
be  kept  in  a  separate  fund,  and  shall  first  be  applied  in  the  payment  of  running  ex- 
penses and  interest  on  bonds  or  money  borrowed  and  used  in  the  erection  and  con- 
struction of  such  water- works;  and  should  there  be  any  surplus  it  shall  be  annually 
created  into  a  sinking  fund  for  the  payment  of  water  bonds  or  for  the  improvement 
of  the  works,  as  the  common  council  or  board  of  trustees  may  direct  As  soon  as 
a  system  of  water-works  sljall  have  been  established  by  any  city  or  village  under 
the  provisons  of  this  section,  the  mayor  of  such  city,  or  the  president  of  the  board 
of  trustees  of  such  village,  shall  nominate,  and  by  and  with  the  advice  and  consent 
of  the  city  council  or  board  of  trustees,  as  the  case  may  be,  shall  appoint  a  resident 
fireeholder,  who  shall  be  known  as  the  water  commissioner  of  such  city  or  vil* 
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lage,  and  whose  term  of  office  ahall  be  for  one  fiscal  year,  or  unttl  hi^  successor  shall 
be  appointed  and  qualified^  and  annaally  on  the  first  day  of  May  said  water  com- 
missioner shall  be  appointed  as  aforesaid,  bnt  said  water  commissioDcr  may  at  any 
time,  for  sufiicient  cause,  be  removed  by  a  two-thirds  vote  of  said  city  council  or 
board  of  trustees;  and  any  vacancy  occurring  in  said  office  of  water  oommisBioner 
by  death,  resignation,  or  removal  from  office  as  aforesaid,  or  removal  from  the  city 
or  village,  may  be  filled  in  the  manner  hereinbefore  provided  for  ttie  appointment 
of  snch  commissioner.  Said  \^ter  commissioner  shall,  before  he  enters  upon  the 
discharge  of  his  duties,  execute  a  bond  to  8uch  city  or  village  in  a  sum  to  be  fixed  by 
the  mayor  and  council,  or  president  and  board  of  trustees,  bat  not  legg  than  five  thou- 
sand dollars  ($5,000),  conditioned  for  the  faithful  discharge  of  his  duties,  and  signed 
by  two  or  more  good  and  sufficient  sureties,  to  be  approvei  by  the  mayor  and  council 
or  board  of  trustees.  It  shall  be  the  duty  of  such  water  coiumissianer^  subject  to 
the  supervision  of  the  mayor  and  council  or  board  of  trustees^  to  have  the  general 
management  and  control  of  the  system  of  water-works  in  the  city  or  village,  fixing 
the  rates  to  be  paid  by  the  inhabitants  thereof,  within  such  limits  as  may  be  pre- 
soribed  by  ordinance  for  the  use  of  water,  water  meters,  and  hydmnts;  to  collect  all 
moneys  receivable  by  the  city  or  village  on  account  of  said  system  of  water-works, 
and  to  faithfully  account  for  and  to  pay  the  same  over  to  the  treai?urer  of  said  city 
or  village,  taking  his  receipt  therefor  in  duplicate,  filing  one  of  the  same  with  the 
city  or  village  clerk;  to  make  a  detailed  report  to  the  city  couucil  or  boaitl  of  trus- 
tees at  least  once  every  six  months  of  the  condition  of  said  water  system,  of  all  the 
mains,  pipes,  hydrants,  reservoirs,  and  machinery,  such  improvements,  repairs^  and 
extensions  thereof  as  he  may  think  proper,  and  showing  the  amount  uf  receipts  and 
expenditures  on  account  thereof  for  the  preceding  six  months,  and  no  moneys  shall 
be  expended  for  improvement,  repair,  or  extension  of  said  water-works  system^  ex- 
cept upon  recommendation  of  said  water  commissioner.  Said  water  commissioner 
shall  perform  such  other  duties  as  may  be  prescribed  by  orcHnaiice.  Said  water 
oommmissioner  shall  be  paid  a  salary  to  be  fixed  by  ordinance,  not  exceeding  four 
hundred  dollars  ($400)  per  annum,  and  upon  his  written  reeommendatioo  the  coun- 
oil  or  board  of  trustees  shall  employ  such  laborers  and  clerks  as  may  to  them  seem 
necessary,  and  no  member  of  the  council  or  board  of  trustees  shall  be  eligible  to  the 
omce  of  water  commissioner  during  the  time  for  which  he  was  elected. 

Assessed  yaltiation  at  date  of  adoption,  not  of  sabmission  of  bond  propoaltlon,  determineft 
amonnt  which  maj  be  voted.     24,  642  (40  N.  W.,  316). 

XVI.  To  r^ulate  the  running  at  large  of  cattle,  hogs,  horses,  miiles,  she*^p,  goat§, 
dogs,  and  other  animals,  and  to  cause  such  as  may  be  running  at  large  to  be  im- 
pounded  and  sold  to  discharge  the  costs  and  penalities  provided  for  the  violation 
of  such  prohibitions,  and  the  expense  of  impounding  and  keeping  the  same,  and  of 
such  sale. 

XVTL  To  provide  for  the  erection  of  all  needful  pens  and  pounds  within  or 
without  the  city  limits,  and  to  appoint  and  compensate  keepers  thereof,  and  to  es- 
tablish and  enforce  rules  governing  the  same. 

XVIII.  To  regulate  the  construction  of,  and  order  the  suppres.'iion  and  clean- 
ing of  fire-places,  chimneys,  stoves,  stove-pipes,  ovens,  boilers,  kettles,  forges,  or 
any  apparatus  used  in  any  building,  manufactory,  or  business  which  may  be  danger- 
ous in  causing  or  promoting  fires,  and  to  prescribe  the  limits  within  which  no  dan- 
gerous or  obnoxious  and  offensive  business  shall  be  carried  on. 

XIX.  Fire  Hiwi^-a- — To  prescribe  and  alter  limits  within  which  no  hnitdinga 
shall  be  constructed  except  of  brick,  stone,  or  other  incombviBtible  material,  with 
fire-proof  roof,  and  after  such  limits  are  established,  no  special  permits  shall  be  given 
for  the  erection  of  buildings  of  combustible  material  within  said  limits. 
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XX.  To  regulate  levees,  depots,  depot  groundS)  and  places  for  storing 
freights  and  goods,  and  to  provide  for  aud  regulate  the  passage  of  railways 
through  streets  and  public  grounds  of  the  city  or  village. 

XXI.  To  regulate  the  crossing  of  railway  tracks,  and  to  provide  precautions 
and  prescribe  rules  regulating  the  same,  and  to  r^ulate  the  running  of  railway 
engines,  cars,  or  trucks  within  the  limits  of  said  city,  or  village,  and  to  prescribe 
rules  relating  thereto,  and  to  govern  the  speed  thereof,  and  to  make  any  other  and 
further  provisions,  rules,  and  restrictions  to  prevent  accidents  at  crossings  and  on 
the  trades  of  railways,  and  to  prevent  fires  from  engines. 

XXII.  To  establish  standard  weights  and  measures  and  to  regulate  the 
weights  and  measures  to  be  used  in  the  city  or  village,  and  to  regulate  the  weighing 
and  measuring  of  every  commodity  sold  in  the  city  or  village,  in  all  cases  not  other- 
wise provided  by  law. 

XXIII.  To  provide  for  the  in&fpection  and  weighing  of  hay,  grain,  and 
€Oal^  the  measuring  of  wood  i^nd  fuel  to  be  used  in  the  city  or  village,  and  to  de- 
termme  the  place  or  places  of  the  same,  and  to  regulate  and  prescribe  the  place  or 
places  of  exposing  for  sale  hay,  coal,  and  wood;  to  fix  the  fees  and  duties  of  per- 
sons authorized  to  perform  the  duties  named  in  this  sulidivision. 

XXIV.  To  remove  all  obstmctions  from  the  sidewalks,  curbstones,  gutters, 
and  cross-walks  at  the  expense  of  the  persons  placing  them  there,  or  of  the  city  or 
village,  and  to  require  and  r^ulate  the  planting  and  protection  of  shade  trees  in 
the  streets,  the  building  of  bulk-heads,  cellars,  and  basement  ways,  stairways,  rail- 
ways, window  and  doorways,  awnings,  hitching  posts  and  rails,  lamp  posts,  awnine 
posts,  and  all  other  structures  projecting  upon  or  over  and  adjoining,  and  aU 
other  excavations  through  and  under  the  sidewalks  in  the  said  city  or  village. 

XXV.  To  prevent  and  restrain  riots,  routs,  noises,  disturbances,  or  disorderly 
assemblages;  to  regulate,  punish,  and  prevent  the  discharge  of  fire-arms,  rockets^ 
powder,  fire-works,  or  any  other  dangerous  combustible  material  in  the  streets,  lots, 
grounds,  alleys,  or  about  or  in  the  vicinity  of  any  buildings;  to  r^ulate,  prevent 
and  punish  the  carrying  of  concealed  weapons;  to  arrest,  regulate,  punish,  fine,  or 
set  at  work  on  the  streets,  or  elsewhere,  all  vagrants  and  persons  found' without 
means  of  support  or  some  l^itimate  business. 

XXVI.  To  prevent  and  remove  all  encroachments  into  and  upon  all 
sidewalks,  streets,  avenues,  alleys,  and  other  city  or  village  property,  and  to  punish 
and  prevent  all  horse-racing,  fast  driving,  or  riding  in  the  streets,  highways,  alleys, 
bridges,  or  places  in  the  city  or  village,  and  all  games,  practices,  or  amusements 
therein  likely  to  result  in  damage  to  any  person  or  property;  to  r^ulate,  prevent, 
or  punish ,  the  riding,  driving,  or  passing  of  horses,  mules,  oxen,  cattle,  or  other 
teams,  or  any  vehicle  drawn  thereby,  over,  upon,  or  across  sidewalks,  or  along  any 
street  of  the  city  or  village. 

XXVII.  To  open,  widen,  or  otherwise  improve  or  vacate  any  street,  ave- 
nue, alley,  or  lane  within  the  limit  of  the  city  or  village;  also  to  create,  open  and 
improve  any  new  street,  avenue,  alley,  or  lane;  Provided,  That  all  damages  sus- 
tained by  the  citizens  of  the  city  or  village,  or  of  the  owners  of  the  property 
therein,  shall  be  ascertained  in  such  manner  as  shall  be  provided  by  ordinance ; 
Provided  further.  That  whenever  any  avenue,  street,  alley,  or  lane  shall  be  vacated, 
the  same  shall  revert  to  the  owners  of  the  adjacent  real  estate,  one-half  on  each  side 
thereof. 

XXVIII.  To  open,  create,  widen,  or  extend  any  street,  avenue,  alley,  or  lane, 
or  annul,  vacate,  or  discontinue  the  same  whenever  deemed  expedient  for  the  public 
good,  and  to  take  private  property  for  public  use,  or  for  the  purpose  of  giving  a 
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right  of  way  or  other  privilege  to  any  railroad  company,  or  for  the  purpose  of 
erecting  or  establishing  market  places,  or  for  any  other  necessary  pablio  purpose; 
Pravidedy  however^  That  in  all  cases  the  city  or  village  shall  make  the  person  or 
persons,'  whose  property  shall  be  taken  or  injured  thereby,  adequate  compensation 
therefor,  to  be  determined  by  the  assessment  of  five  disinterested  householders,  who 
shall  be  elected  and  compensated  as  may  be  prescribed  by  ordinance,  and  who  shall 
in  the  discharge  of  their  duties  act  under  oath  faithfully  and  impartially  to  make 
the  assessment  to  them  submitted. 

XXIX.  To  borrow  money  on  the  credit  of  the  city,  and  to  pledge  the 
credit,  revenue,  and  public  property  of  the  city  for  the  payment  thereof,  when 
authorized  in  the  manner  hereinafter  provided. 

XXX.  All  ordinances  shall  be  passed  pursuant  to  such  rules  and  regula- 
tions as  the  council  or  board  of  trustees  may  provide;  and  all  such  ordinances  may 
be  proved  by  the  certificate  of  the  clerk,  under  the  seal  of  the  city  or  village,  and 
when  printed  or  published  in  book  or  pamphlet  form,  and  purported  to  be  pub- 
lished by  authority  of  the  city  or  village,  shall  be  read  and  received  in  evidence  in 
all  courts  and  places  without  further  proof. 

XXXI.'  The  council  or  trustees  shall  cause  to  be  published  semi-annually  a 
statement  of  the  receipts  of  the  corporation  and  sources  thereof,  and  an  itemized 
account  of  expenditures,  with  a  statement  of  the  financial  condition  of  the  city 
or  village. 

XXXII.  To  purchase,  hold,  and  pay  for,  in  the  manner  herein  provided, 
lands  not  exceeding  eighty  acres  in  one  body  outside  of  the  limits,  for  the  purpose 
of  the  burial  of  the  dead,  and  all  necessary  grounds  for  hospital  grounds  and 
water-works. 

XXXIII.  To  survey,  plat,  map,  grade,  fence,  ornament,  and  otherwise  im- 
prove all  burial  and  cemetery  grounds  and  avenues  leading  thereto,  owned  by 
such  city  or  village;  to  construct  walks,  to  protect  ornamental  trees  therein,  and 
provide  for  paying  the  expenses  thereof. 

XXXIV.  To  convey  cemetery  lots  by  certificate  signed  by  the  mayor 
and  chairman,  and  countersigned  by  the  clerk,  under  the  seal  of  the  city,  or  village, 
specifying  that  the  person  to  whom  the  same  is  issued  is  the  owner  of  the  lot  or  lots 
described  therein  by  numbers  as  laid  down  on  such  map  or  plat,  for  the  purpose  of 
interment,  and  such  certificate  shall  vest  in  the  proprietor,  his  or  her  neirs  and 
assigns,  a  right  in  fee  simple  to  such  lot  for  the  sole  purpose  of  interment,  under  the 
r^ulations  of  the  city  council  or  board  of  trustees,  and  such  certificate  shall  be  en- 
titled to  be  recorded  in  the  office  of  the  county  clerk  of  the  proper  county  without 
further  acknowledgment,  and  such  description  of  lots  shall  be  deemed  and  recog- 
nized as  a*  sufficient  description  thereof. 

XXXV.  To  limit  the  number  of  cemetery  lots  which  shall  be  owned  by 
the  same  person  at  the  same  time;  to  prescribe  rules  for  enclosing,  adorning, 
and  erecting  monuments  and  tombstones  on  cemetery  lots;  to  prohibit  any  diver- 
sion of  the  use  of  such  lots,  and  any  improper  adornment  thereof;  but  no  religious 
test  shall  be  made  as  to  the  ownership  of  lots,  the  burial  therein,  or  the  ornamenta- 
tion of  graves  or  of  such  lots. 

XXXVT.  To  pass  rules  and  ordinances  imposing  penalties  and  fines  not 
exceeding  one  hundred  dollars,  regulating,  protecting,  and  governing  the  cem- 
etery, the  owners  of  lots  therein,  visitors  thereof,  and  trespassers  therein.  And 
the  officers  of  such  city  or  village  shall  have  as  full  jurisdiction  and  power  in  the 
enforcing  of  such  rules  and  ordinances  as  though  they  related  to  the  corporation 
itself. 

Amended  1887,  p.  291. 
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2893.  Each  city  and  village  governed  by  this  chapter  is  hereby  empowered  to 
provide  that  every  male  inhabitant  of  the  corporation  oetween  the  ages  of  twenty- 
one  and  fifty  years  shall,  between  tiie  first  day  of  April  and  the  first  day  of  No- 
vember of  each  year,  either  by  themselves  or  satisfactory  substitutes,  perform  two 
days'  labor  upon  the  streetBy  alleys,  or  highways  within  such  corporation  at  such 
times  and  places  as  the  proper  officers  may  direct  and  upon  three  days'  notice  in 
writing  being  given ;  Provided^  That  all  persons  so  notifiea  may  commute  the  labor 
so  required  by  the  payment  of  three  dollars  to  the  proper  officers  of  such  city  or  vil- 
lage as  may  be  provided  by  ordinance,  and  the  funds  arising  under  this  section  shall 
be  expended  by  the  city  or  village  authorities  in  the  repair  and  maintenance  of  the 
streets,  alleys,  and  highways  in  said  city  or  village.  They  may  further  provide  that 
for  each  day's  failure  to  attend  and  perform  the  labor  as  required  at  the  time  and 
place  specified,  the  delinquent  shall  forfeit  and  pay  to  the  corporation  any  sum  not 
exceeding  one  dollar  for  each  day's  delinquency.  The  amount  so  due  for  labor  tax 
to  the  amount  of  three  dollars  upon  failure  to  labor  or  commute  as  above  required 
shall  be  treated  and  collected  as  taxes  on  property,  and  the  same  shall  be  a  lien  on 
all  the  property  of  such  person  that  may  be  listed  and  assessed  for  taxation  for  that 

irear,  and  the  council  or  trustees  of  such  city  or  village  shall  at  the  time  provided  by 
aw  cause  to  be  certified  to  the  county  clerk  the  amount  due  from  each  individual 
as  aforesaid,  and  the  said  clerk  shall  place  the  same  on  the  proper  tax  lists,  to  be 
collected  in  the  manner  provided  by  law  for  the  collection  of  state  and  county 
taxes  in  the  county  where  such  city  or  village  is  situated,  and  the  certificate  of  the 
oity  or  village  clerk  that  the  person  named  therein  has  performed  the  labor  or  com- 
muted as  herein  required  shall  be  received  by  the  county  treasurer  in  discbarge  of 
the  amount  due  from  such  persons.  All  moneys  collected  by  the  county  treasurer 
under  this  section  shall  be  paid  over  to  the  treasurer  of  the  city  or  village  wherein 
the  same  was  levied  and  assessed. 

Amended  1881,  p.  187;  1883,  p.  115;  1885,  p.  179. 

2894.  Each  city  and  village  governed  by  this  chapter  shall  have  power  to  cause 
any  lot  of  land  within  its  limits  on  which  water  at  any  time  becomes  stagnant,  to 
be  filled  up  or  drained  in  such  mannet*  as  may  be  directed  by  a  resolution  of  the 
council  or  trustees;  and  such  owner  or  his  agent  shall,  after  service  of  a  copy  of 
such  resolutions,  or  after  a  publication  of  the  same  in  some  newspaper  of  general 
circulation  in  such  corporation  for  two  consecutive  weeks,  comply  with  the  direc- 
tions of  such  resolution  within  the  time  therein  specified,  and  in  case  of  failure  or 
refusal  to  do  so,  it  may  be  done  by  said  corporation ;  and  the  amount  of  money  so 
expended  shall  be  assessed  against  such  property,  and  the  amount  thereof  collected 
as  other  special  assessments. 

2895.  Fines  may  in  all  cases,  and  in  addition  to  any  other  mode  provided^  be 
recovered  by  suit  or  action  before  a  justice  of  the  peace,  or  other  court  of  compe- 
tent jurisdiction,  in  the  name  of  the  state.  And  in  any  such  suit  or  action  where  plead- 
ing is  necessary,  it  shall  be  sufficient  to  declare  generally  for  the  amount  claimed  to 
be  due  in  respect  to  the  violation  of  the  ordinance,  referring  to  its  title  and  the  date 
of  its  adoption  or  passage,  and  showing  as  near  as  may  be  the  facts  of  the  allied 
violation. 

2896.  Any  city  or  village  shall  have  the  right  to  nse  the  jail  of  the  county 
for  the  confinement  of  such  persons  as  may  be  liable  to  imprisonment  under  the  or- 
dinances of  such  city  or  village,  but  it  shall  be  liable  to  tne  county  for  the  cost  of 
keeping  siich  prisoners.   . 

2897.  All  suits  for  the  recovery  of  any  fine,  and  prosecutions  for  the  com- 
mission of  any  ofiense,  made  punishable  as  herein  provided,  shall  be  barred  in  one 
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year  after  the  oommission  of  the  offense  for  which  the  fine  is  sought  to  be  recovered, 
or  the  prosecution  is  commenced. 

2898.  The  emoluments  of  no  officer  whose  election  or  appointment  is  re- 
quired by  this  chapter  shall  be  increased  or  diminished  during  the  term  for  which 
he  shall  have  been  elected  or  appointed;  and  no  person  who  shall  have  resigned  or 
vacated  any  office  shall  be  eligible  to  the  same  during  the  time  for  which  he  was 
•elected  or  appointed,  when  daring  the  same  time  the  emoluments  had  been  increased. 

When  salaries  not  fixed  at  the  time  of  the  election  an  ordinance  passed  afterwards  fixing  them 
within  the  limit  prescribed,  held  good.     20»  160  (29  N.  W.,  291). 

2899.  On  the  passage  or  adoption  of  every  by-law  or  ordinance,  and  every 
Tesolution  or  order  to  enter  into  a  contract  by  the  council  or  board  of  trustees,  the 
yeas  and  nays  shall  be  called  and  recorded ;  and  to  pass  or  adopt  any  by-law,  ordi- 
nance, or  any  such  resolution  or  order,  a  concurrence  of  a  majority  of  the  whole  num- 
ber of  members  elected  to  the  council  or  trustees  shall  be  required.  All  appoint- 
jnents  of  the  officers  by  any  council  or  trustees  shall  be  made  viva  vooe^  and  the 
<K)ncurrence  of  a  like  majority  shall  be  required,  and  the  names  of  those,  and  for 
whom  they  voted,  on  the  vote  resulting. in  an  appointment,  shall  be  recorded. 

The  vote  of  half  the  members  of  the  council  is  not  sofficient  and  the  rote  of  the  mayor  adds 
nothing.     28,  369  (36  N.  W.,  677). 

2900.  The  city  council  or  board  of  trustees  shall  have  the  care,  supervision, 
and  control  of  all  public  highways,  bridges,  streets,  alleys,  public  squares,  and 
commons  within  the  city  or  viUage,  and  shall  cause  the  same  to  be  kept  open  and  in 
repair,  and  free  from  nuisances.  The  cities  shall  have  power  by  Orainance  to  sell 
and  convey  all  pnblic  Squares,  streets,  and  alleys  within  the  cities  or  villages; 
Provided,  A  petition  containing  the  signature  of  three-fourths  of  the  property  hold- 
ers of  said  city  be  presented  to  the  city  council,  and  that  said  petition  be  published 
not  less  than  four  weeks  in  each  paper  published  in  said  city,  and  that  any  person 
aggrieved  by  said  sale  shall  state  cause  why  said  property  should  not  be  sold,  to  the 
district  court  of  said  county  wherein  said  cityjs  situated,  and  if  the  said  court  shall 
•decide  that  said  party  or  parties  have  shown  good  and  sufficient  cause  why  said  pub- 
lic property  should  not  be  so  disposed  of,  then  said  public  property  shall  not  be  sold. 
The  proceeds  of  such  property  shall  not  be  used  for  any  other  purpose  except  to 
pay  any  indebtedness  against  such  city  or  for  public  improvement  m  said  city.  All 
public  bridges  exceeding  sixty  feet  in  lengtn,  over  any  stream  crossing  a  state  or 
county  highway  shall  be  constructed  and  kept  in  repair  by  the  county ;  Provided, 
That  when  any  city  or  village  has  constructed  a  bridge  over  sixty  feet  span,  on  any 
county  or  state  highway  within  their  corporate  limits,  and  have  incurred  a  debt  for 
the  same,  then  the  treasurer  of  the  county  in  which  said  bridge  is  located  shall  pay 
to  the  treasurer  of  said  city  or  village  seventy-five  per  cent  of  all  bridge  taxes  col- 
lected in  said  city  or  village  until  said  debt  is  fully  paid  and  interest  upon  the  same; 
Provided  further,  That  the  council  or  trustees  may  appropriate,  in  the  manner  here- 
inafter provided,  a  sum  not  exceeding  five  dollars  per  lineal  foot  to  aid  in  the  con- 
struction of  any  county  bridge  within  the  limits  of  such  city,  or  may  appropriate  a 
like  sum  to  aid  in  the  construction  of  any  bridge  contiguous  to  said  city  or  village 
on  a  highway  leading  to  the  same,  or  any  bridge  across  any  unnavigable  river  which 
divides  the  county  in  which  said  city  or  village  is  located,  from  another  state;  and 
that  no  street  or  alley  which  shall  hereaft;er  be  dedicated  to  public  use  by  the  pro- 
prietor of  grounds  in  any  city  or  village  shall  be  deemed  a  public  street  or  alley,  or 
to  be  under  the  use  or  control  of  the  city  council  or  board  of  trustees,  unless  the 
dedication  shall  be  accepted  and  confirmed  by  an  ordinance  especially  passed  for 
sach  purpose* 

This  does  not  prevent  the  iMuing  of  bonds  to  bnUd  a  bridge  bejond  the  oorporate  limits.  28, 
179  (36  N.  W.,  474).  Qnestion  of  whether  dtj  is  n^igent  In  permitting  obstmctions  npon  the 
sidewalk  for  jary  to  determine.    20,  289  (27  N.  W.,  WO).  /   \^rx^\^ 
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2901.  No  charge  or  assessment  of  any  kind  shall  be  made  or  levied  on  any 
wagon  or  other  veliicle,  or  the  horses  thereto  attachedi  or  on  the  owner  bringing 
produce  or  provisions  to  any  of  the  markets  in  the  city  or  village,  or  standing  in  or 
occupying  a  place  in  any  of  the  market  spaces  of  the  city  or  village,  or  in  the  streets 
contiguous  thereto,  on  market  days  and  evenings  previous  thereto;  but  the  citv 
council  or  board  of  trustees  shall  have  full  power  to  prevent  forestalling,  to  prohibit 
or  regulate  huckstering  in  the  markets,  to  prescribe  the  kind  and  description  of  arti- 
cles which  may  be  sold,  and  the  stand  or  places  to  be  occupied  by  the  vendors,  and 
may  authorize  the  immediate  seizure  and  arrest,  or  removal  from  the  markets,  of 
any  person  violating  its  regulations  as  established  by  ordinance,  together  with  any 
article  of  produce  in  their  possession,  and  the  immediate  seiznre  and  destruction  of 
tainted  or  nnsound  meat  or  other  provisions. 

2902.  All  ordinances  and  resolutions,  or  orders  for  the  appropriation  or  pay- 
ment of  money,  shall  require  for  their  passage  or  adoption  the  concurrence  of  a 
majority  of  all  members  elected  to  the  council  or  board  of  trustees;  ordinances  of 
a  general  or  permanent  nature  shall  be  fully  and  distinctly  read  on  three  different 
days,  unless  three-fourths  of  the  council  or  trustees  shall  dispense  with  the  rule;  or- 
dinances shall  contain  no  subject  which  shall  not  be  clearly  expressed  in  its  title,, 
and  no  ordinance  or  section  thereof  shall  be  revised  or  amended  unless  the  new 
ordinance  contain  the  entire  ordinance  or  section  as  revised  or  amended,  and  the 
ordinance  or  section  so  amended  shall  be  repealed. 

2903.  All  claims  against  the  city  or  village  must  be  presented  to  the  council 

or  trustees  in  writing,  with  a  full  account  of  the  items,  verified  by  the  oath  of  [thej 

claimant,  or  his  agent,  that  the  same  is  correct,  reasonable,  and  just,  and  no  claim 

or  demand  shall  be  audited  or  allowed  unless  presented  and  verified  as  provided  for 

in  this  chapter;  and  no  costs  shall  be  recovered  against  such  city  or  village  in  any 

action  brought  against  it  for  any  anliquidated  claim  which  has  not  been  presented 

to  the  city  council  or  board  of  trustees  to  be  audited,  nor  upon  claims  allowed  in 

part,  unless  the  recovery  shall  be  for  a  greater  sum  than  the  amount  allowed,  with 

the  interest  due. 

This  does  not  inclade  claims  arising  oat  of  a  tort.  16,  86  (20  N.  W.,  109).  Not  neoessaty  ta 
present  claim  to  council  to  maintain  action,  bat  it  is  necessary  to  do  so  in  order  to  recover  costs. 
11,255(9N.W.,55). 

2904.  Upon  the  allowance  of  claims  by  the  council  or  trustees,  the  order  for 
their  payment  shall  specify  the  particular  fund  or  appropriation  out  of  which  they 
are  payable  as  specified  in  the  annual  appropriation  l>ill  to  be  passed  in  the  manner 
hereinafter  provided ;  and  no  order  or  warrant  shall  be  drawn  in  excess  of  85  per 
centum  of  the  current  levy  for  the  purpose  for  which  it  is  drawn,  unless  there 
shall  be  sufiScient  money  in  the  treasury  at  the  credit  of  the  proper  fund  for  its 
payment ;  and  no  claim  shall  be  audited  or  allowed  except  an  onjer  or  warrant  for 
the  payment- thereof  may  legally  be  drawn. 

2905.  [Taxation.] — ^The  council  or  trustees  of  each  city  or  village  shall,  at 
the  time  provided  by  law,  cause  to  be  certified  to  the  county  clerk  the  percentage  or 
number  of  mills  on  the  dollar  of  tax  levied  for  all  city  or  village  purposes  by  them 
on  the  taxable  property  within  said  corporation  for  the  year  then  ensuing,  as  shown 
by  the  assessment  roll  for  said  year,  including  all  special  assessments  and  taxes  as- 
sessed as  hereinbefore  provided,  and  the  said  clerk  shall  place  the  same  on  the 
proper  tax  lists,  to  be  collected  in  the  manner  provided  by  law  for  the  collection  of 
state  and  county  taxes  in  the  county  where  such  city  or  village  is  situated ;  and 
In  all  sales  for  any  delinquent  taxes  for  municipal   purposes,  if  there  be  other  de- 
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linauent  taxes  due  from  the  same  person^  or  lien  on  the  same  property,  the  sale  shall 
be  for  all  the  delinquent  taxes ;  and  such  sales,  and  all  sales  made  under  or  by  vir- 
tue of  this  section  or  the  provisions  of  law  herein  referred  to,  shall  be  of  the  same 
validity,  and,  in  all  respects,  be  deemed  and  treated  as  though  such  sales  had  been 
made  for  the  deh'nquent  state  and  county  taxes  exclusively.  The  amount  which 
may  be  so  certified,  assessed,  and  collected  shall  not  exceed  ten  mills  on  the  dollar 
to  defray  iti$  general  and  incidental  expenses,  together  with  any  special  assessments 
or  special  taxes,  or  amounts  assessed  as  taxes  under  the  provisions  of  this  chapter, 
and  such  sum  as  may  be  authorized  by  law  to  be  levied  for  the  payment  of  out- 
standing bonds  and  debts. 

2906.  All  delinquent  taxes  of  any  city  or  village,  deliuapent  at  the  time  of 
the  adoption  of  this  chapter,  shall  be  certified,  together  with  the  tax  lists,  to  the 
county  treasurer,  and  to  be  collected  in  the  same  manner  as  delinquent  state  and 
county  taxes ;  and  all  sales  of  property  for  such  delinquent  municipal  taxes  shall  be 
as  valid,  and,  in  all  respects,  be  deemed  and  treated  as  though  such  sales  had  been 
made  for  delinquent  state  and  county  taxes. 

2907.  The  treasurer  of  the  connty  shall  pay  Over  on  demand  to  the  treas- 
"urer  of  any  city  or  village  all  money  received  by  him  arising  from  taxes  levied 
belonging  to  such  city  or  village,  together  with  all  money  collected  as  a  tax  on 
dogs  from  residents  of  such  corporation,  for  the  use  of  the  general  fund  therein. 

2908.  The  fiscal  year  of  each  city  and  village  shall  commence  on  the  first 
Tuesday  of  May. 

2909.  The  city  council  of  cities  and  board  of  trustees  in  villages  shall,  witliin 
the  first  quarter  of  each  fiscal  year,  pass  an  ordinance,  to  be  termed  tlie  fi.TiTnia.1  ap- 
propriation bill,  in  which  such  corporate  authorities  may  appropriate  such  sum 
or  sums  of  money  as  may  be  deemed  necessary  to  defray  all  necessary  expenses  and 
liabilities  of  such  corporation,  not  exceeding  in  the  aggr^ate  the  amount  of  tax  au- 
thorized fo  be  levied  during  that  year;  and  in  such  ordinance  shall  specify  the 
objects  and  purposes  for  which  such  appropriations  are  made,  and  the  amount  appro- 
priated for  each  object  or  purpose.  No  further  appropriation  shall  be  made  at  any 
other  time  withiii  such  fiscal  year,  unless  the  proposition  to  make  eaph  iipproprifitipn 
has  been  first  sanctioned  by  a  majority  of  the  legal  voters  of  such  city  or  village, 
either  by  a  petition  signed  by  them  or  at  a  general  or  special  election  duly  called 
therefor,  and  all  appropriations  shall  end  with  the  fiscal  year  for  which  they  were 
made. 

Appropriation  must  be  made  before  a  oontract  incarring  ezpeDse  to  the  city  can  be  entered 
into.  21,  258  (31  N.  W.,  790).  Limitations  on  power  of  coancil  do  not  apply  to  money  borrowed 
for  a  specific  pnrpoee  parsnant  to  a  popular  Tote.  Section  does  not  apply  where  a  propoMition  to 
borrow  money  for  a  specific  purpose  has  been  adopted  by  a  majority  of  the  legal  Toters.  27,  452 
(43N.W.,244). 

2910.  Before  such  annual  appropriation  bill  shall  be  passed,  the  council  or 
trustees  shall  prepare  an  estimate  of  the  probable  amount  of  money  necessary  for  all 
purposes  to  be  raised  in  said  city  or  village  during  the  fiscal  year  for  which  the  ap- 
propriation is  to  be  made,  including  interest  and  principal  due  on  the  bonded  debt 
and  sinking  fund,  itemizing  and  classifying  the  different  objects  and  branches  of 
expenditiures,  as  near  as  may  be,  with  a  statement  of  the  entire  revenue  of  the 
city  or  village  for  the  previous  fiscal  year,  and  shall  enter  the  same  at  iurge  upon  its 
minutes,  and  cause  the  same  to  be  published  four  weeks  in  some  newspaper  pub- 
lished or  of  jgeneral  circulation  in  the  city  or  village. 

2911.  The  mayor  and  council  or  board  of  trustees  shall  have  no  power  to  appro- 
priate, issue,  or  draw  any  order  or  warrant  on  the  treasurer  for  money,  unless  the  same 
has  been  appropriated  or  ordered  by  ordinance,  or  the  claim  for  the  payment  of  which 
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such  order  or  warrant  is  issued  has  been  allowed  according  to  the  provisions  of  this 
chapter,  and  appropriations  for  the  class  or  object  out  of  which  such  claim  is  payable 
has  been  made  as  provided  in  section  86  [2909].  Neither  the  city  council  or  the 
board  of  trustees  nor  any  department  or  officer  of  the  corporation  shall  add  to  the 
corporation  expenditures  in  any  one  year  anything  over  and  above  the  amount  pro- 
vided for  in  the  annual  appropriation  bill  for  that  year,  except  as  herein  otherwise 
-  s})ecially  provided,  and  no  expenditure  for  any  improvement  to  be  paid  for  out  of 
tlie  general  fund  of  the  corporation  shall  exceed  in  any  one  year  the  amount  pro- 
vide for  such  an  improvement  in  the  annual  appropriation  bill;  Provided^  however^ 
That  nothing  herein  contained  shall  prevent  the  city  council  or  board  of  trustees 
from  ordering,  by  ^a  two-thirds  vote,  the  repair  or  restoration  of  any  improvement, 
the  necessity  of  which  is  caused  by  any  casuitlty  or  accident  happening  after  such  an- 
nual appropriation  is  made.  The  city  council  or  board  of  trustees  may,  by  a  like 
vote,  order  the  mayor  or  chairman  of  the  board  of  trustees  and  finance  committee 
to  borrow  a  sufficient  sum  to  provide  for  the  expense  necessary  to  be  incurred  in 
making  any  repairs,  or  restoration  of  improvements,  the  necessity  of  which  has 
arisen,  as  is  last  above  mentioned,  for  a  space  of  time  not  exceeding  the  close  of  the 
next  fiscal  year,  which  sum,  and  the  interest,  shall  be  added  to  the  amount  authorized 
to  be  raised  in  the  next  general  tax  levy,  and  embraced  therein.  Should  any  judg- 
ment be  obtained  against  the  corporation,  the  mayor,  or  the  board  of  trustees,  and 
finance  committee,  under 'the  sanction  of  the  city  council  or  board  oF  trustees,  may 
I'orrow  a  sufficient  amount  to  pay  the  same,  for  a  space  of  time  not  exceeding  the 
i:lose  of  the  next  fiscal  year,  which  sum  and  interest  shall,  in  like  manner,  be  added 
to  the  amount  authorized  to  be  raised  in  the  general  tax  levy  of  the  next  year,  and 
embraced  therein. 

2912.  No  contract  shall  be  hereafter  made  by  the  city  council  or  board  of 
trustees,  or  any  committee  or  member  thereof;  and  no  expense  shall  be  incurred 
by  any  of  the  officers  or  departmeats  of  the  corporation,  whether  the  object  of  the 
<*3ependiture  shall  have  been  ordered  by  the  city  council  or  board  of  trustees  or  not, 
unless  an  appropriation  shall  have  been  previously  made  concerning  such  expense, 
oxoept  as  herein  otherwise  expressly  provided.  - 

2913.  All  money  received  on  special  assessments  shall  be  held  by  the 
I  reasurer  as  a  special  fund  to  be  applied  to  the  payment  of  the  improvement  for 
which  the  assessment  was  made,  and  said  money  shall  be  used  for  no  other  purpose 
whatever,  unless  to  reimburse  such  corporation  for  money  expended  for  such  im- 
prx)vement. 

CJONSOUDATION  AND  ANNEXATION  OP  CITIES  AND  VILAGBB. 

2914.  Any  two  or  more  cities  or  villages,  governed  by  the  provisions  of  this 
chapter,  lying  adjacent  to  each  other,  may  consolidltte  and  become  one  city  or  mu- 
nicipal corporation,  as  the  case  may  be,  and  under  the  name  and  with  the  powers, 
obligations,  and  duties  of  the  city  or  municipal  corporation,  whose  name  shall  be  as- 
sumed and  adopted  in  the  proceedings  in  this  chapter  provided. 

2^15.  When  any  city  or  village  shall  desire  to  be  annexed  to  another  and  cod- 
tiguous  city  or  village,  the  council  or  trustees  of  each  city  or  village  shall  appoint 
three  commissioners  to  arrange  and  report  to  such  council  or  trustees  respectively  the 
terms  and  conditions  on  which  the  proposed  annexation  can  be  made;  and  if  the 
.  cr>uncil  or  trustees  of  each  of  such  cities  or  villages  approve  of  the  terms  and  condi- 
tl(>ns  propcDsed,  they  shall,  by  proper  ordinance,  so  declare;  and  thereupon  tlie 
council  dT  trustees  of  each  of  such  cities  or  villages,  by  ordinance  passed  at  least  one 
iHionth  prior  to  the  general  annual  election  therein,  may  submit  the  question  of  such 
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annexation,  upon  the  said  terms  and  conditions  so  proposed,  to  the  electors  of  their 
re8|>ective  cities  or  villages,  and  if  a  majority  of  the  electors  of  each  vote  in  favor  of 
such  annexation,  the  council  or  trustees  of  each  shall,  by  proper  ordinance^  so  de- 
dare;  and  a  certified  copy  of  the  whole  proceedinffS  for  annexation  of  the  city  or 
village  to  be  annexed  shall  be  filed  with  the  clerk  of  the  city  or  village  to  which  the 
annexation  is  made. 

2916.  When  certified  copies  of  the  proceedings  for  annexajtion  are  filed  as 
<x>ntem{dated  in  the  preceding  section,  the  annexatLOn  shall  be  deemed  completOi 
and  the  city  or  village  to  which  the  annexation  is  made  shall  have  power  to  pass 
such  ordinances,  not  inconsistent  with  law,  as  will  carry  into  effect  the  terms  of 
such  annexation ;  and  thereafter  the  city  or  village  annexed  shall  be  governed  as 
part  of  the  city  or  vill^  to  which  annexation  of  it  is  made;  Provided^  That  such 
annexation  shall  not  a£^t  or  impair  any  rights  or  liabilities  then  existing  for  or 
against  either  of  such  cities  or  villages,  but  they  may  be  enforced  the  same  as  if  no 
such  annexation  had  taken  place. 

2917.  Whenever  a  city  or  village  is  thus  annexed  to  another,  the  propertji 
both  real  and  personal,  the  notes,  )x)nd8,  obligations,  accounts,  demands,  evidences 
of  debts,  rights,  and  cases  in  action,  franchises,  books,  records,  maps,  plats,  and 
effects  of  every  nature,  of  and  belonging  to  the  two  adjacent  cities,  or  municipal 
corporations,  so  annexed,  shall  be  the  property  of  and  belong  tO  the  corporation  to 
which  it  is  annexed. 

2918.  Whenever  the  owner  or  owners  and  inhabitants,  or  a  majority  thereof 
in  numbers  or  value,  of  any  territory  lying  contiguous  to  the  corporate  limits 
of  any  city  or  village,  whether  said  territory  l)e  already  in  fact  subdivided  into  lots 
or  parcels  of  ten  acres  or  less,  or  remains  unsubdivided,  shall  desire  to  annex  such 
territory  to  any  city  or  village,  they  shall  first  cause  an  accurate  plat  or  map  of 
the  said  territory  to  be  made,  showing  such  territory  subdivided  into  blocks  and 
lots,  and  conforming  as  near  as  may  be  to  the  blocks,  lots,  and  streets  of  the  adja- 
<!ent  city  or  village,  and  also  showing  the  descriptions  and  numbering  mentioned 
in  said  act  relating  to  cities  and  villages  under  the  title  of  "City  and  Village  Plats,*' 
and  conforming  thereto  as  nearly  as  may  be,  said  plat  or  map  to  be  prejiared  under 
the  supervision  of  the  city  engineer  in  case  of  annexation  to  adjacent  cities,  and 
under  the  supervision  of  a  competent  surveyor  in  any  case,  and  a  copy  of  said  plat  or 
noap,  certified  by  said  engineer  or  surveyor,  as  the  case  may  be,  shall  be  filed  in  the 
office  of  the  clerk  of  the  city  or  village,  together  with  a  request  in  writing,  signed 
by  a  majority  of  the  property  owners  and  inhabitants  in  numbers  and  value  of  the 
territory  described  in  said  plat  for  the  annexation  of  said  territory;  and  the  city 
council  or  board  of  trustees  shall,  at  the  next  regular  meeting  thereof  after  the 
filing  of  such  plat  and  request  for  annexation,  vote  upon  the  question  of  such 
annexation,  and  such  vote  shall  be  spread  upon  the  journal  of  said  council  or  board 
of  trustees.  If  a  majority  of  all  the  members  of  the  council  or  Ixmrd  of  trustees 
vote  for  such  annexation,  an  ordinance  shall  be  prepared  and  passed  by  said  council 
or  board  declaring  the  annexation  of  said  territory  to  the  corporate  limits  of  said 
city  or  village,  and  extending  the  limits  thereof  accordingly;  and  an  accurate  map 
or  plat  of  said  territory,  as  hereinbefore  described,  certified  by  said  engineer  or  sur- 
veyor, and  acknowledged  and  proven  as  provided  by  law  in  such  cases,  shall  at  once 
be  filed  and  recorded  in  the  office  of  the  county  clerk  or  recorder  of  the  proper 
county,  together  with  a  certified  copy  of  the  ordinance  declaring  such  annexation, 
under  the  seal  of  the  city  or  village,  and  thereupon  such  annexation  of  said  ad- 
jacent territory  shall  be  deemed  completei  and  the  territory  included  and  described 
in  said  plat  on  file  in  the  clerk  or  recorder's  office  shall  be  deemed  and  held  to  be  a 
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part  of  said  original  corporate  city  or  village,  and  the  inhabitants  thereof  shall 
thereafter  enjoy  the  privileges  and  benefits  of  such  annexation,  and  be  subject  Uy 
the  ordinances  and  regulations  of  said  city  or  village;  Provided^  That  such  adjacent 
territory  so  annexed  shall  not  be  taxed  for  any  indebtedness  of  the  city  or  village  to 
which  such  territory  is  annexed,  existing  prior  to  the  date  of  the  completion  of  such, 
annexation. 

RewritteD  1881,  p.  188.     Sees.  96  to  98  repealed  1881,  p.  193. 

2919.  When  any  city  or  village  shall  desire  tO  annex  to  its  corporate  lim- 
its any  contiguous  territory,  whether  such  territ4>ry  Ihj  in  fact  subdivided  into  tracl» 
or  parcels  of  ten  acres  or  less,  or  be  not  so  subdivided,  the  council  or  board  of  tni»- 
tees  of  said  corporation  shall  vote  upon  the  question  of  such  aklnexation,  and  if  a 
resolution  to  annex  such  territory,  describing  the  same  in  general  terms,  l)e  adopted 
by  two-thirds  vote  of  all  the  members  elect  of  such  council  or  board  of  trustees^ 
said  resolution,  and  the  vote  thereon,  shall  be  spread  upon  the  records  of  said  coun- 
cil or  board.  Said  city  or  village  may  thereupon  present  to  the  district  court  of 
the  county  in  which  such  territory  lies,  a  petition  praying  for  the  annexation  of  8ncb 
territory,  together  with  an  accurate  plat  or  map  of  the  same,  showing  the  subdivi- 
sions of  said  territory,  if  it  be  so  subdivided,  and  its  relative  position  to  such  a 
city  or  village;  and  such  petition  shall  set  forth  the  resolution  of  said  council  or 
board  of  trustees  for  annexation  of  the  same,  and  the  vote  thereon,  and  also  the 
names  of  the  various  owners  of  said  territory,  if  there  be  more  tluin  one  sucK 
owner,  and  shall  also  set  forth  the  material  benefits  and  advantages  to  be  derived 
from  such  annexation.  A  notice  of  the  filing  of  said  petition  shall  be  served  u|m>i> 
the  owner  or  owners  of  «aid  adjacent  territory  in  the  same  manner  as  a  summons^ 
in  civil  actions ;  and  in  case  said  owner  or  owners  be  non-residents  of  the  state,  said 
notice  shall  be  published  in  the  manner  provided  for  service  by  publication  in  civil 
actions.  Issues  shall  be  joined  and  the  cause  tried  in  the  same  manner,  as  nearly  an 
may  be,  as  provided  for  trial  of  causes  under  the  code  of  civil  procedure,  except 
that  no  judgment  for  costs  shall  be  rendered  against  any  defendant  who  does  not 
make  any  defense.  If  the  court  find  the  all^ations  of  the  petition  to  be  true,  and 
that  such  territory,  or  any  part  thereof,  would  receive  material  benefit  by  its  annex- 
ation to  such  corporation,  or  that  justice  and  equity  require  such  annexation  of  said 
territoiy,  or  any  part  thereof,  a  decree  shall  be  entered  accordingly;  and  a  copy 
of  the  aecree  of  said  court,  duly  certified  under  the  seal  thereof,  together  with  antat 
of  the  territory  with  a  pro})er  description  thereof,  so  decreed  to  be  annexed,  ana  in 
case  the  same  is  already  subdivided,  showing  the  same  subdivided  into  blocks  and* 
lots  to  correspond  as  near  as  m^y  be  with  the  fact,  and  as  near  as  may  be  with  the 
lots,  blocks,  and  streets  of  the  adjacent  city  or  village,  and  corresponding  as  near  a^ 
may  be  to  the  provisions  of  said  act,  under  the  title  of  **  city  and  village  plats,**" 
shall  be  filed  and  recorded  in  the  office  of  the  county  clerk  or  recorder  of  the  county 
in  which  such  territory  lies;  and  from  the  time  of  filing  of  such  decree  and  plat,, 
the  territory  therein  described  shall  be  included  in  and  become  a  part  of  such  city 
or  village,  and  the  inhabitants  thereof  shall  receive  the  benefits  of  and  be  subject  to 
the  ordinances  and  regulations  of  such  city  or  village;  Provided^  That  appeals- 
may  be  taken  from  the  proceedings  aforesaid  in  the  district  court,  as  in  other  civil 
cases;  but  notice  of  appeal  must  be  given  immediately  on  the  entering  of  the  decree 
in  said  district  court,  and  the  filing  of  the  said  decree  and  plat  in  the  county  clerk'a 
office  shall  be  stayed  to  abide  the  event  of  such  appeal,  and  in  case  such  appeal  be 
not  perfected,  said  corporation  may  file  said  decree  and  plat  as  hereinbefore  pro- 
vided for,  without  being  prejudiced  by  lapse  of  time.  On  the  filing  of  such  decree 
and  plat  the  council  or  board  of  trustees  shall  pass  an  ordinance  declaring  such  teiv 
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ritorj  to  be  annexed  to  such  city  or  village,  and  extending  the  corporate  limits 
thereof  accordingly;  and  file  a  certified  copy  of  the  same  in  the  clerk'a  office. 

Rewritten  1881,  p.  190.  Diatrict  conrt  has  jarisdiction;  mnst  first  find  allegation  of  petition 
>to  be  tme  and  then  decree  accordingly.     23,  426  (36  N.  W.,  813). 

2920.  Whenever  a  majority  of  the  legal  voters  of  any  territory  within  anv 
<3ity  or  village,  and  being  upon  the  border,  and  within  the  boundary  thereof,  shall 
petition  the  district  court  of  the  county  in  which  such  city  or  village  is  situated^ 
praying  to  be  disconnected  therefrom,  such  petition  shall  be  filed  with  the  clerk 
of  the  court  at  least  ten  days  prior  to  the  first  day  of  the  term  at  which  it  is  pro« 
|)oeed  to  be  heard,  and  like  proceedings  shall  be  had  thereon  as  is  required  in  section 
ninety-nine,  as  amended  in  this  act  [2919],  for  the  annexation  of  territory  to  cities 
And  villages,  so  far  as  the  same  are  applicable;  Provided,  That  the  provisions  of 
^his  section  shall  apply  only  to  lands  not  laid  out  into  city  or  village  block  or  lots; 
*-4nd  provided^  alsOy  That  in  case  any  territory  be  disconnected  &om  any  city  or 
village,  a  certified  copy  of  the  ordinance  or  decree  disconnecting  the  same,  together 
with  a  plat  of  the  disconnected  territory,  shall  be  filed  and  recorded  in  the  office  of 
the  clerk  of  the  proper  county. 

Amended  and  all  after  *  added  1881,  p.  192.    Sec  102  repealed  1881,  p.  193. 

2921.  Nothing  herein  contained  shall  be  construed  as  to  aJBTect  the  boundaries 
or  limits  of  any  city  or  village  now  established  under  any  law  existing  at  the 
adoption  of  this  chaptor,  but  such  limits  and  boundaries  shall  remain  as  esiablished 
<intil  changed  in  the  manner  provided  by  law. 

CITY   AND  VILLAGE  PLATS. 

2922.  Every  original  owner  or  proprietor  of  any  track  or  parcel  of  land  who 
lias  heretofore  subdivided  or  shall  hereafter  subdivide  the  same  into  three  or  more 
parts  for  the  purpose  of  laying  out  any  city  or  village  or  any  addition  thereto  or 
any  part  thereof,  or  suburban  lots,  shall  cause  a  plat  of  such  subdivision,  with  re- 
ierenoes  to  known  or  permanent  monuments,  to  be  made,  which  shall  accurately 
■describe  all  the  subdivisions  of  such  tract  or  parcel  of  land,  numbering  the  same  by 
progressive  numbers,  and  giving  the  dimensions  and  length  and  breadth  thereof, 
and  the  breadth  and  courses  of  all  streets  and  [alleys]  established  therein.  Des- 
-criptions  of  lots  and  parcels  of  land  in  such  subdivisions,  according  to  the  number 
and  designation  thereof  on  said  plat  contained,  in  conveyances  or  for  the  purposes 
of  taxation,  shall  be  deemed  good  and  valid  for  all  intents  and  purposes.  The  duty 
to  file  for  record  a  plat  as  provided  herein  shall  attach  as  a  covenant  of  warranty 
in  ail  conveyances  hereafter  made  of  any  part  or  )>arcel  of  such  subdivision  by  the 
original  owner  or  proprietors  against  any  and  all  assessments,  oosts,  and  damages 
paid,  lost,  or  incurred  by  any  grantee  or  person  claiming  under  him,  in  consequence 
of  the  oqits^lon  on  the  part  of  said  owner  or  ])roprietors  to  file  such  plat 

Cminty  cledrand  no^owner  of  land  entitled  to  poaaession  of  plats.     24,  47  (33  N.  W.,  25). 

2923.  Every  such  plat  shall  contain  a  statement  to  the  efiect  that  the  above 
or  foregoing  subdivision  of  (here  insert  a  correct  description  of  the  land  or  parcel 
subdivided),  as  appears  on  this  plat,  is  with  the  free  consent  and  in  accordance  with 
the  desire  of  the  undersigned  owners  and  proprietors,  and  shall  be  duly  acknowl- 
odged  before  some  officer  authorized  to  take  the  acknowledgment  of  deeds;  and 
-when  thus  executed  and  acknowledged,  said  plat  shall  be  filed  for  record  and  re- 
oorded  in  the  office  of  the  recorder  of  the  proper  county. 

2924.  The  acknowledgment  and  recording  of  such  plat  is  equivalent  to  a 
•deed  in  fee  simple  of  such  portion  of  the  premises  platted  as  is  on  such  plat  set 
apart  for  'streets  or  other  public  use,  or  as  is  thereon  dedicated  to  charitable,  relig^ 
tons,  or  educational  purposes. 

See  18,  365  (14  N.W.,  423). 
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2926.  Streets  and  alleys  laid  out  in  an^  addition  to  any  city  or  village  shall 
be  continaous  with  and  correspond  in  direction  and  width  to  the  streets  and  alleys 
of  the  city  or  village  to  which  tney  are  an  addition. 

2926.  Any  such  plat  may  be  vacated  by  the  proprietors  thereof  at  any  time 
before  the  sale  of  any  lots  therein^  by  a  written  instrument  declaring  the  same  to  be 
vacated,  duly  executed,  acknowledged,  or  proved  and  recorded  in  the  same  office 
with  the  plat  to  be  vacated;  and  the  execution  and  recording  of  such  writing  shall 
operate  to  destroy  the  force  and  effect  of  the  recording  of  me  plat  so  vacat^,  and 
to  divest  all  public  rights  in  the  streets^  alleys^  commons,  and  public  grounds  laid 
out  or  described  in  such  plat.  And  in  cases  where  any  lots  have  been  sold,  the  plat 
may  be  vacated,  as  herein  provided,  by  all  the  owners  of  lots  in  such  plat  joining 
in  the  execution  of  the  writing  aforesaid. 

2927.  Any  part  of  a  plat  may  be  vacated  under  the  provisions  and  suIk 
ject  to  the  conditions  of  this  cliapter;  Provided,  Such  vacation  does  not  abridge  or 
destroy  any  of  the  rights  and  privileges  of  other  proprietors  in  said  plat ;  And 
provided  further,  That  nothing  contained  in  this  section  shall  authorize  the  closing 
or  obstructing  of  any  public  highway  laid  out  according  to  law. 

2928.  When  any  part  of  a  plat  shall  be  vacated  as  aforesaid,  the  proprietors 
of  the  lots  so  vacated  may  enclose  ths  streets,  alleys,  and  public  grounds  adjoin* 
ing  said  lots  in  equal  proportion. 

2929.  The  county  clerk  in  whose  office  the  plats  aforesaid  are  recorded  shall 
write  in  plain,  j^ible  letters,  across  that  part  of  said  plat  so  vacated,  the  word 
**  vacated/'  and  also  make  a  reference  on  the  same  to  the  volume  and  page  m 
which  the  said  instrument  of  vacation  is  recorded. 

2930.  [Part  owner — ^Replatting.] — The  owner  of  any  lots  in  a  plat  so  va- 
cated may  cause  the  same  and  a  proportionate  part  of  adjacent  streets  and  public 
grounds  to  be  platted  and  numbered  by  the  county  surveyor;  and  when  such  plat 
18  acknowledged  by  such  owner,  and  is  fecorded  in  the  record  office  of  the  county,, 
such  lots  may  be  conveyed  and  assessed  by  the  numbers  given  them  on  such  plat* 

2931.  Whenever  the  original  owner  or  proprietor  of  any  subdivision  of  land 
as  contemplated  in  section  104  of  this  chapter  [2922],  have  sold  or  oonveyed  any 

Crt  thereof  or  invested  the  public  with  any  rights  therein,  and  have  failed  and  neg- 
jted  to  execute  and  file  for  record  a  plat  as  provided  in  section  104  of  this  chap- 
ter [2922],  the  county  clerk  shall  notify  some  or  all  of  such  owners  and  proprietors 
by  mail  or  otherwise,  and  demand  an  execution  of  said  plat  as  provided ;  and  if 
such  owners  or  proprietors,  wliether  notified  or  not,  fail  and  neglect  tO  execute 
and  file  for  record  said  plat  for  thirty  days  after  the  issuance  of  such  notice,  the 
clerk  shall  shall  cause  to  be  made  the  plat  of  «uch  subdivision,  and  any  sur* 
veying  necessary  therefor.  Said  plat  shall  be  signed  and  acknowledged  by  the 
clerk^  who  shall  certify  that  he  executed  it  by  reason  of  the^failure  of  the  ownera 
or  proprietors  named  to  do  so,  and  filed  for  record;  and,  when  so  filed  for  record,, 
shall  have  the  same  effect  for  all  purpose^-vi,  if  executed,  acknowledged,  and  re- 
corded by  the  owners  or  proprietors  themselves.  A  correct  statement  of  the  costs^ 
and  expenses  of  such  plat,  surveying,  and  recordings  verified  by  oath,  shall  be  by 
the  clerk  laid  before  the  first  session  of  the  county  board,  who  filial  I  allow  the 
same  and  order  the  same  to  be  paid  out  of  the  county  treasury,  and  who  shall  at 
the  same  time  assess  the  said  amount,  p*o  7'ata,  upon  all  several  subdivisions  of  said 
tract,  lot,  or  parcel,  so  subdivided;  and  said  assessment  shall  be  collected  with  and 
in  like  manner  as  the  general  taxes,  and  shall  go  to  the  general  county  fund;  or 
said  board  may  direct  suit  to  \>e  brought  in  the  name  of  the  county  before  anj 
court  having  jurisdiction  ;  to  recover  of  the  said  original  ownei*s  or  proprietors^  or 
either  of  them,  said  cost  and  expense  of  procuring  and  recording  said  plat. 
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2932.  Whenever  any  conf^i'essiona]  subdivision  of  land  of  forty  acres  or  less 
or  any  lot  ox  subdivision  is  owned  by  two  or  more  persons  in  severaltyi  and 
the  description  of  one  or  more  of  the  different  parts  or  parcels  thereof  cannot,  in 
the  judgment  of  the  county  clerk,  be  made  sufficiently  certain  and  accurate  for  the 
porpoeeB  of  assessment  and  taxation  without  noting  the  metes  and  bounds  of  the 
aame,  the  clerk  shall  require  and  cause  to  be  made  and  recorded  a  plat  of  such  tract 
or  lot  of  land  with  its  several  subdivisions,  in  accordance  with  the  provisions  of  this 
chapter ;  and  he  shall  proceed  in  such  cases  according  to  the  provisions  of  section 
113,  and  all  the  provisions  of  said  section  in  relation  to  the  plats  of  cities  and  vil- 
lages, and  so  forth,  shall  govern  as  to  the  tracts  and  parcels  of  land  in  this  section 
referred  to. 

2933.  None  of  the  provisions  of  this  chapter  shall  be  construed  to  require 
r^platting  in  any  case  where  plats  have  been  made  and  recorded  in  pursuance. 
to  any  law  heretofore  in  force;  and  all  plats  heretofore  filed  for  record,  and  not 
subsequently  vacated,  are  hereby  declared  valid,  notwithstanding  irregularities 
and  omissions  in  manner  or  form  of  acknowledgment  or  oertificate;  but  the  pro- 
visions of  this  section  shall  not  affect  any  action  or  proceeding  now  pending. 

Cnrw  defects  in  former  plats.     21,  268  (31  N.  W.,  797.) 

2934.  [Sale  before  platting.] — ^Any  person  who  shall  dispose  of,  or  offer 
for  sale,  or  lease,  any  lots  in  any  town,  or  addition  to  any  town  or  city,  until  the 
plat  thereof  has  been  duly  acknowledged  and  recorded  as  provided  in  this  chapter, 
shall  forfeit  and  pay  fifty  dollars  for  each  lot  and  part  of  lot  sold  or  disposed  of, 
leased,  or  offered  for  sale. 

2935.  '*An  act  to  incorporate  cities  of  the  second  class  and  to  define  their 
powers,'*  approved  March  1,  1871,  and  all  acts  amendatory  thereof  or  supplemental 
thereto;  "An  act  to  provide  the  manner  of  collecting  taxes  in  cities  of  thesecond 
olass  and  define  their  powers  of  certain  officers,"  approved  June  6,  1871;  "An  act 
relating  to  incorporated  towns  and  villages,"  approved  February  27,  1873;  "An 
act  to  provide  a  uniform  method  of  platting  and  dedicating  town  sites,"  approved 
Februuiy  25,  1875,  and  all  acts  and  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  are  hereby  repeal^. 

Act  of  February  19,  1877,  held  unconstitntional.     9,  352  (2  N.  W.,  722). 

Bees.  2936  to  2940.  '  "An  act  to  authorize  any  city  of  the  second  class  in  this  state  to  establish , 
maintain,  operate,  and  control  a  system  of  eleotrio  lights  and  to  fix  rates  of  charges  for  the  nse 
of  lights  and  provide  for  the  collection  of  such  charges. '^     1889,  p.  350.     In  force  March  30. 

2936..  Any  city  of  the  second  class  in  this  state  shall  have  the  power  and  is 
hereby  authorized  to  establish  and  maintain  a  system  of  electric  lights  for  such  city, 
and  the  city  council  shall  have  the  power  to  levy  a  tax  not  exceeding  five  (5)  mills 
on  the  dollar  in  any  one  year  for  the  purpose  of  establish ing,  extending,  and  main- 
taining such  system  of  electric  lights. 

^     Telephones;  electric  light  wires;  priority  of  construction.     27,  284  (43  N.  W.,  126). 

2937.  Where  the  amount  of  money  which  would  be  raised  by  the  levy  pro- 
vided for  in  section  one  of  this  act  would  be  insufficient  to  establish  a  system  of 
electric  lights  as  contemplated  herein^  in  any  city  in  this  state,  such  city  may  issue 
its  bonds  bearing  not  to  exceed  seven  per  cent  interest  and  maturing  in  twenty 
years,  but  payable  at  any  time  after  the  expiration  of  ten  years  at  the  option  of  the 
city,  for  the  purpose  of  raising  a  sum  sufficient  to  establish  such  electric  light  sys- 
tem ;  Provided^  That  the  aggregate  of  bonds  issued  for  such  purpose  shall  not  ex- 
ceed two  and  one-half  per  cent  of  the  taxable  value  of  the  property  of  such  city 
as  shown  by  the  last  previous  annual  assessment;  And  provided  further,  That  no 
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such  bonds  shall  be  issued  by  the  city  council  until  the  question  of  issuin?  the  same 
shall  have  been  submitted  to  the  electors  of  such  city  at  an  election  held  for  that 
purpose^  notice  of  which  shall  be  given  by  publication  in  some  newspaper  published 
ill  said  city  at  least  twenty  days  prior  to  the  date  of  said  election,  and  a  majority  of 
such  electors  shall  have  voted  in  favor  of  issuing  such  bonds;  Promd.edy  No  sudi 
election  shall  be  called  until  a  petition  signed  by  at  least  ten  resident  freeholders 
from  each  ward  of  said  city  shall  be  presented  to  the  mayor  and  council  asking  that 
an  election  be  called  for  the  purpose  herein  provided.  When  any  city  has  estab* 
lished  a  system  of  electric  lights  as  herein  contemplated,  the  city  council  shall  have 
power  to  levy  an  annual  tax  of  not  to  exceed  two  (2)  mills  on  the  dollar  of  the  as- 
sessed valuation  of  the  city,  for  the  purpose  of  maintaining,  operating,  and  extend- 
ing the  same. 

2988.  All  contracts  for  the  erection  or  construction  of  any  such  system  of 
e{i!ctric  lights  or  any  part  thereof  or  any  extension  thereoi'  shall  be  let  to  the  low- 
est responsible  bidder  therefor  upon  not  less  than  twenty  days'  public  notice  of  the 
terms  and  conditions  upop  which  the  contract  is  to  be  let,  having  been  given  by 
^  piibiication  in  a  newspaper  published  in  said  city;  Provided^  That  no  member  of 
the  city  council  or  mayor  shall  be  directly  or  indirectly  interested  in  any  such  con- 
tract. And  in  all  cases  the  council  shall  have  the  right  to  reject  any  and  all  bids 
that  may  not  be  satisfactory  to  them,  and  when  any  such  contract  shall  have  been 
awarded  as  herein  provided,  the  mayor  and  council  shall  have  the  right  to  require 
the  person,  persons,  company,  or  corporation  to  whom  such  contract  shall  be  awarded 
to  enter  into  a  bond  with  good  and  sufficient  sureties,  to  be  approved  by  said  mayor 
and  council  and  in  such  sum  as  they  shall  deem  sufficient  to  secure  the  faithful  per- 
formance of  the  conditions  of  such  contract. 

2939.  Where  any  city  shall  have  established  an  electric  light  system,  it  shall 
provide  by  ordinance  for  the  management  and  control  of  the  same,  and  the  rates 
to  be  charged  to  persons  using  such  lights.  In  cities  having  and  maintaining  a 
system  of  water-works,  and  having  a  water  commissioner,  such  water  commissioner 
shall  be  ex-offioio  liffht  COmmissionor.  In  cities  having  no  water  commissioner, 
the  mayor  shall,  with  the  advice  and  consent  of  the  city  council,  appoint  some  resi- 
dent freeholder  of  such  city  as  light  commissioner,  who  shall  hold  his  office  until 
the  end  of  the  municipal  year,  and  until  his  successor  shall  be  appointed  and  shall 
have  qualified.  Before  entering  upon  the  duties  of  his  office  the*  light  commissioner 
so  appointed  shall  give  bond  to  the  city  in  such  sum  as  may  be  required  by  the 
city  council,  conditioned  for  the  faithful  performance  of  his  duties,  and  signed  by 
two  or  more  good  and  sufficient  sureties,  resident  freeholders  of  such  city,  and  shall 
aho.takcan  orith  to  faithfully  and  impartially  discharge  the  duties  of  his  office. 
Such  commissioner  shall  have  general  management  and  control  of  the  system  of 
electric  light  in  such  city,  under  the  direction  of  the  city  council,  and  shall  collect 
all  moneys  receivable  by  the  city  for  rents  and  lights,  and  shall  faithfully  account 
for  all  moneys  that  may  come  into  his  hands,  and  perform  such  other  duties  as  may 
be  required  of  him  by  ordinance.  He  shall  make  a  detailed  report  to  the  ci^ 
council  at  least  every  six  months,  showing  the  condition  of  such  system,  and  of  all 
such  improvements,  repairs,  extensions,  and  additional  machinery,  which  he  may 
think  proper  to  niiake  or  obtain,  together  with  an  estimate  of  the  cost  thereof.  He 
shall  also  at  the  same  time  make  a  detailed  report  of  all  expenses  incurred  in  the 
running  and  management  of  such  system  of  lights  since  his  last  previous  report. 
He  shall  receive  a  salary  to  be  fixed  by  the  city  council,  by  ordinance,  and  may  be 
removed  at  any  time  by  a  two-thirds  vote  of  the  council. 

2940.  The  city  council  shall  fix  by  ordinance  the  rates  to  be  charged  for  the 
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use  of  its  lights,  and  shall  provide  the  manner  of  collecting  the  same.  The  com- 
missioner shall  make  duplicate  receipts  for  all  moneys  collected,  one  of  which 
(ihall  be  given  to  the  person  from  whom  the  money  is  collected,  and  the  other  shall 
be  retained  in  his  ofBce,  and  delivered  to  .his  successor  in  office.  All  money  col- 
lected for  the  use  of  electric  lights  shall  be  paid  over  to  the  city  treasurer  and  kept 
by  him  in  a  BGpKtBiiB  fdlidy  and  be  used  for  the  operation,  maintenance,  repair, 
and  extension  of  such  system,  under  the  direction  of  the  city  council. 

Sea  2941.  "An  act  to  empower  cities  to  acquire  real  estate  bj  gift  or  deTise  for  parks  and 
poblic  grounds  and  protection  of  sncfa  real  estate."    1889,  p.  367.     In  force  Febmaiy  25. 

2941.  Cities  and  villages  in  this  state  are  empowered  and  authorized  to  receive 
bj  gift  or  devise  real  estate  within  their  corporate  limits  or  within  five  miles  thereof 
for  purposes  of  parks  or  public  grounds.  Such  real  estate  shall  be  vested  in  the  city 
or  village  upon  the  conditions  imposed  by  the  donors,  and  upon  the  acceptance  by 
tiie  mayor  and  city  council  or  the  board  of  trustees,  the  jurisdiction  of  the  dty 
comicil  or  board  of  trustees  shall  be  hereby  extended  over  such  real  estate.  The 
<nty  council  and  board  of  trustees  of  villages  shall  have  power  to  enact  by-laws, 
rnleSy  and  ordinances  for  the  protection  and  preservation  of  any  real  estate  acquired 
as  herein  contemplated,  and  to  provide  suitable  penalties  for  the  violation  of  any 
fiuch  by-laws,  rules,  or  ordinances.  The  police  power  of  any  city  or  village  that 
shall  acquire  any  real  estate  as  herein  contemplated  shall  be  at  once  extendi  over 
the  same  by  virtue  of  this  act. 

Sees.  2942  to  2948.  '  *  An  act  to  provide  for  the  more  efficient  management  and  care  of  cemeterj 
and  cemetery  gronnds  in  cities  of  the  second  class  and  villages,  and  for  the  incorporation  of  lot  own- 
•era  in  snch  cemeteries,  and  repeal  paragraphs  34,  35,  36  of  section  69,  chapter  14,  entitled  '  Cities  of 
the  Second  Class,  and  Villages.'"     1887,  p.  330.     In  force  Jnlj  1. 

2942.  That  whenever,  in  cities  of  the  second  class  and  villages,  one-fiflh  of  the 
resident  lot  owners  of  any  cemeteiy  under  the  control  of  such  city  shall  so  desire  it, 
it  shall  be  lawful  for  such  lot  owners  to  associate  themselves  into  and  form  a  ceme- 
tery associationy  as  provided  in  section  45  of  chapter  16  of  the  Compiled  Statutes 
of  the  state  of  Nebraska  [717],  and  elect  officers  thereof. 

Has  no  application  to  cities  oyer  Fi^OOO.  Question  of  whether  act  is  repealed  hy  ch.  12,  Laws 
1887,  p.  291,  raised  but  not  decided.     28,  421  (36  N.  W.,  811). 

2943.  Upon  the  formation  of  such  cemetery  association,  the  lot  owners  in  such 
•cemetery  shall  elect  five  of  their  number  as  trustees,  to  whom  is  given  the  general 
care,  management,  and  supervision  of  such  cemetery.  The  mayor  or  chairman  of 
Buch  city  or  village  shall,  by  virtue  of  his  office,  be  a  member  of  the  board  of 
trustees,  and  it  shall  be  his  duty  to  make,  execute,  and  deliver  to  purchasers  of  lots 
deeds  therefor,  when  requested. by  such  bcmrd  of  trustees.  Such  deed  shall  be  ex- 
-ecuted  under  the  corporate  seal  of  such  city,  and  countersigned  by  the  clerk,  specify- 
ing that  the  person  to  whom  the  same  is  issued  js  the  owner,  for  the  purposes  of  in- 
terment, of  the  lot  or  lots  described  therein  by  numbers,  as  laid  down  on  the  map 
•or  plat  of  such  cemetery;  and  such  deed  shall  vest  in  the  proprietor,  his  or  her  heirs 
or  assigns,  a  right  in  fee  simple  to  such  lot  for  the  sole  purpose  of  interment,  under 
the  regulations  of  the  board  of  trustees;  and  such  deed  shall  be  entitled  to  be  re- 
corded in  the  office  of  the  county  clerk  of  the  proper  county  without  further  acknowl- 
•edgment  or  authentication,  and  such  description  of  lots  shall  be  deemed  and  recog- 
nized as  a  sufficient  description  thereof. 

2944.  Said  board  of  trustees  shall  have  power  to  limit  the  number  of  cem- 
etery lots  that  shall  be  owned  by  the  same  person  at  the  same  tioae;  to  prescribe 
rales  for  enclosing,  adorning,  and  erecting  monuments  and  tombstones  on  cemetery 
lots;  to  prohibit  any  diversions  of  the  use  of  such  lots,  and  any  improper  adornment 
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thereof,  but  no  religious  tests  shall  be  made  as  to  the  ownership  of  lots,  the  burial^ 
therein,  or  the  ornamentation  pf  graves  or  of  such  lots. 

2945.  Such  board  of  trustees  shall  have  power  to  pass  rules  and  ordinances 
imposing  penalties  and  fines,  not  exceeding  one  hundred  dollars,  r^ulating,  gov- 
erning, and  protecting  the  cemetery,  the  owners  of  lots  therein,  visitors  thereof,  and 
trespassers  therein.  And  the  officers  of  such  city  or  village  shall  have  as  full  ju- 
risdiction and  power  in  the  enforcing  of  such  rules  and  ordinances  as  though  they 
related  to  the  corporation  of  such  city  or  village  itself. 

2946.  All  moneys  received  from  the  sale  of  lots  in  any  such  cemetery,  or  . 
which  may  come  to  it  by  gifts  or  devise,  or  otherwise,  shall  be  devoted  exclusively 
to  the  caxe,  management,  adornment,  and  government  of  such  cemetery  itself,  and 
shall  be  expended  exclusively  for  such  purposes  under  the  direction  of  such  boardf 
of  trustees. 

2947.  Upon  the  organization  of  such  cemetery  association  as  herein  provided,, 
all  property  and  moneys  now  under  the  control  of  the  city  council  or  village  trus- 
tees shall  vest  in  such  cemetery  association  for  the  purposes  aforesaid,  and  all  mon- 
eys in  the  control  of  such  city  council  or  vitlnge  trustees  shall  be  turned  over  to  the 
board  of  trustees  of  such  cemetery  association. 

2948.  Paragraphs  34,  85,  and  36  of  section  89  of  chapter  14,  entitled  "  Cities 
of  the  Second  class,  and  Villages,^'  of  the  Compiled  Statutes  of  the  state  of  Nebraska, 
and  all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act,  are  hereby 
rqsealed;  Ptcvviedy  That  all  rights  accrued  under  the  power  oontained  in  said 
section  are  hereby  COlifinned. 

Sees.  2949  and  2950.  "Ad  act  to  oontinue  the  organization  of  cities  of  the  seooDd  cla» 
and  to  legalize  their  acts  and  elections  thereunder."    1861,  p.  164.    In  force  Fehrnary  28. 

2949.  That  in  all  cases  where  any  municipal  corporation  containing  less  than 
fifteen  hundred  and  more  than  one  thousand  inhabitants  shall  have  l^ally  oi^n- 
ized  as  a  city  of  the  second  class,  under  a  law  in  force  at  the  time  of  such  organi- 
zation, and  shall  not  have  organized  as  a  village  under  the  provisions  of  the  act  to 
provide  for  the  organization,  government,  and  powers  of  cities  and  villages,  ap- 
proved March  1,  1879,  and  shall  not  so  organize  by  the  election  of  officers  on  the 
first  Tuesday  of  April,  1881,  the  organization  of  such  corporation  as  a  city  of  the 
second  class  shall  continue  and  be  in  force  until  changed  as  now  provided  by  law. 

2950.  That  all  acts  performed  and  elections  held  by  such  corporations  so  le- 
gally organized  as  cities  of  the  second  class  under  the  laws  in  force  at  the  time  ot 
such  organization  shall  be  held  to  be  as  valid  for  all  purposes  as  if  done  and  held 
by  and  in  cities  of  the  second  class  duly  organized  under  the  laws  in  force  for  that 
purpose. 

Sees.  2951  and  2953.  '*An  act  to  legalize  the  incorporation  of  certain  Tillages  and  all  acts,  by- 
laws, and  ordinances  thereof,  and  to  constitnte  its  board  of  trnstees  a  legal  body.''  1881,  p^  190. 
In  force  Jnne  1. 

2951.  That  all  villages  having  more  than  two  hundred  inhabitants^  who  have 
associated  themselves  together  by  written  agreement  or  by  petition  of  a  majority  of 
the  legal  voters  therein,  designating  the  object  of  their  association  to  be  the  incor- 
poration of  a  village,  under  the  laws  of  Nebraska,  and  showing  therein  the  bound- 
aries of  the  same,  and  having  a  board  of  trustees  elected  by  a  majority  of  the 
l^al  voters  of  said  village,  who  are  acting  conformable  to  the  law  of  the  state  of 
Nebraska,  regulating  the  powers  and  duties  of  the  boards  of  trustees  of  villages,  be 
and  the  same  are  hereby  declared  to  be  duly  and  lawfully  Organized  and  in- 
corporated as  villages  under  the  laws  of  this  state,  together  with  all  additions  that 
have  been  made  thereto.     And  such  villages,  and  their  boards  of  trustees,  and  the 
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o£Bcer8  by  them  appointed^  and  all  acts,  by-laws^  and  ordioaoces  done  and  adopted 
by  them  are  hei'eby  declared  to  be  legal  and  valid^  and  shall  have  all  the  force  and 
effect  given  to  the  acts^  by-laws,  and  ordinances  of  villages  incorporated  under  the 
laws  of  this  state. 

AmeDded  1883,  p.  115. 

2952.  Such  villages  shall  be  governed  by  the  law  of  this  state  r^nlating 
villages,  ani  shall  have  and  exercise  all  the  powers  and  privil^es  of  villages  dulv 
incorporated  under  the  laws  of  this  state,  and  their  said  trustees  and  officers  shall 
have  and  exercise  all  the  powers  and  privil^es  of  trustees  and  officers  under  the 
laws  of  this  state  concerning  villages. 

Sees.  2953  to  8956.  **An  act  to  provide  for  vacating  streets^  alleys,  and  publio  grounds 
in  towns  and  Tillages."    1871,  p.  125.    In  force  March  10. 

2953.  Any  person  seeking  to  have  any  street,  alley,  or  public  grounds,  in  any 
town  or  village,  vacated,  shall  give  thirty  days'  notice  of  the  intended  application 
therefor  to  the  county  commissioners  for  the  vacation  of  such  street,  alley,  or  public 
grounds,  by  posting  five  notices  in  as  many  of  the  most  public  places  withui  the 
limits  of  the  said  town  or  village.  Such  notices  shall  contain  a  particular  descrip- 
tion of  the  street,  alley,  or  public  grounds  desired  to  be  vacated,  and  the  time  at 
which  the  application  will  be  made  to  the  county  board  for  the  order  of  vacation. 

2964.  Upon  the  application  of  any  person  to.  the  county  board  for  the  vacation, 
of  any  street,  alley,  or  public  grounds,  proving  by  the  oath  of  two  persons  that  the 
forgoing  83ction  has  been  complied  with,  and  by  giving  bond  with  sufficient  secur- 
ify  for  all  cjsts  payable  to  the  county,  the  board  shall  appoint  three  disinterested 
householders  of  the  town  or  village  to  examine  the  street,  alley,  or  public 
grounds,  and  at  the  next  regular  meeting  of  the  board  report  whether  in  their 
opinion  any  injustice  or  inconvenience  will  be  worked  by  the  vacation  of  such  street,. 
alley,  or  public  grounds.  The  board,  upon  such  report  and  other  testimony  |)re- 
sented  by  the  applicant,  or  others  opposing  the  vacation,  shall  decide  for  or  against 
Bach  vacation. 

2955.  The  county  boards  if  convinced  that  no  injustice  will,  be  worked  by 
any  person  or  persons  by  such  vacation,  shall  Qfrder  such  yacation,  and  in  all 
cases  they  shall  cause  all  expenses  arising  from  the  application  and  the  ensuing  pro- 
ceedings to  be  paid  by  the  party  or  parties  applying  for  such  vacation. 

2956.  The  sti*eet,  alley,  or  public  grounds  thus  vacated  shall  become  the 
property  of  owners  of  real  estate  thereto  adjacent,  on  each  side,  in  proportion  to- 
the  frontage  of  such  real  estate.  The  county 'clerk  shall  make  a  quitclaim  deed,, 
in  the  name  of  the  county,  to  the  difierent  persons  to  whom  such  street,  alley,  or 
public  grounds  may  inure,  signing  said  deed,  and  attaching  the  county  seal  thereto,, 
and  such  deed  shall  convey  all  the  title  vested  in  the  county. 

Seen.  2957  to  2961.  *^An  act  to  provide  for  the  abolishment  Of  *  incorporation  of  viUages  ^ 
in  any  village  which  may  have  been  incorporated  and  its  return  to  oonnty.  govemmeat  after 
such  abolishmmit."  -  1885,  p.  156.     lo  force  Jnne5. 

2957.  Any  village  of  the  state  of  Nebraska  which  may  have  been  incorporated 
under  the  laws  of  this  state  shall  abolish  the  same  whenever  a  majority  of  the 
electors  of  said  village,  voting  on  the  question  of  such  abolishment,  shall  so  deci^^e^ 
in  the  manner  herein  provided. 

2958.  Whenever  a  petition  or  petitions  for  submission  of  the  question  of 
the  abolishment  of  incorporation  to  the  voters  of  any  village,  signed  by  not  less 
than  one-third  of  the  electors  and  taxpayers  of  said  village,  shall  be  filed  in  the 
ofiBce  of  the  county  clerk  of  the  county  in  which  such  village  is  situated,  not  less^ 
than  thirty  days  before  the  date  of  any  general  election,  it  shall  be  the  duty  of  such 
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<K)unty  derk  to  cause  said  question  to  be  submitted  to  the  voters  of  said  village  at 
such  election,  and  give  notice  thereof  in  the  general  notice  of  such  election;  jRro- 
vided,  That  no  village  shall  abolish  incorporation  until  all  liabilities  are  liquidated. 

2959.  The  forms  of  ballot  shall  be  respectively,  "  For  abolishment  of  incor- 
poration/' and  "Against  abolishment  of  incorporation/*  and  the  same  shall  be  writ- 
ten or  printed  upon  the  r^ular  ballots  cast  for  ofiBcers  voted  for  at  such  electioa, 
and  shall  be  counted  and  canvlissed  in  the  same  manner.  % 

2960.  If  it  shall  be  decided  at  such  election  that  ineoiporation  of  said  vil- 
lage oe  abolished,  then  from  and  after  the  first  day  of  January  next  ensaiog, 
*^  incorporation  of  said  village*'  shall  cease  and  be  abolished,  and  said  village  shall 
thereafter  be  governed  by  county  commissioners  as  provided  by  law.. 

2961.  That  upon  abolishment  of  incorporation  all  corporate  property  be- 
longing to  said  village  shall  be  placed  in  the  hands  of  the  road  overseer  of  the  dis- 
trict in  which  said  village  is  located,  or  sold,  as  shall  be  deemed  by  the  trustees  of 
said  village  for  the  best  interest  of  said  district,  and  if  the  pro^ieds  exceed  the 
sum  of  one  hundred  dat^ops,  shall  be  placed  in  the  hands  of  the  county  treasurer, 
to  be  paid  out  by  order  of  the  county  commissioners  for  the  exclusive  use  of  the 
road  district  in  which  said  village  is  located. 

Sees.  2962  and  2963.  ''An  aet  to  pnnisb  city  and  Tillage  officers  who  become  interested 
in  contracts  with  the  city  or  village,  or  who  furnish  any  material  to  any  person  contracting  with 
the  city  or  village.'*    1889,  p.  344.     In  force  March  15. 

2962.  Any  officer  of  aoy  city  in  the  state  who  shall  hereafter  be  interested^ 
directly  or  indirectly,  in  any  contract  to  which  the  city  is  a  party,  or  who  shall  enter 
into  any  contract  to  furnish,  or  shall  furnish  to  any  contractor,  or  subcontractor, 
with  a*  city  of  which  he  is  an  officer,  any  material  to  be  used  in  performing  any 
contract  with  such  city,  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  less 
than  one  thousand  dollars  ($1,000)  nor  more  than  five  thousand  dollars  ($5,000). 

2963.  Any  officer  of  anv  village  in  this  state  who  shall  hereafter  be  in- 
terested, directly  or  indirectly,  m  any  contract  to  which  such  village  is  a  party,  or 
who  shall  enter  into  any  contract  to  furnish,  or  shall  furnish  to  any  contractor  or 
subcontractor  with  the  village  of  which  he  is  an  officer,  any  material  to  be  used  in 
performing  any  contract  with  such  village,  shall,  upon  conviction  thereof,  be  fined 
in  any  sum  not  less  than  one  hundred  dollars  ($100)  nor  more  than  one  thousand 
dollai-s  ($1,000). 
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CHAPTER  36.— NAMES. 

Sees.  2964  to  2967.  ''An  act  to  authorize  district  ooarta  to  change  Dttmes  of  persons,  tom^ 
Tillages,  and  cities  within  this  state.''     1871,  p.  62.     In  force  March  9. 

2964.  That  the  district  COOrt  shall  have  authority  to  cbabge  the  Dames  ol 
persons,  towns,  villages,  and  cities  within  this  state. 

2965.  That  any  peison^  desiring  to  change  his  or  her  name  may  file  a  pe» 
tition  in  the  district  court  of  the  county  in  which  such  person  may  be  a  resident^ 
setting  forth:  Fird — That  the  petitioner  has  been  a  bona  fide  citizen  of  such  county 
for  at  least  one  year  prior  to  the  filing  of  the  petition.  Second — The  cause  for 
which  the  [change  of  J  petitioner's  name  is  sought.  Third — The  name  asked  for. 
And  it  shall  be  the  duty  of  the  district  court  at  any  term  thereof  after  the  filing  of 
such  petition,  upon  being  duly  satisfied,  by  proof  in  open  court,  of  the  truth  of  the 
^ll^ations  set  forth  in  the  petition,  and  that  there  exists  proper  and  reasonable 
causes  for  changing  the  name  of  the  petitioner,  and  that  thirty  days'  previous  notice 
of  the  intended  application  had  been  duly  given  in  some  newspaper  printed  in  such 
oounty,  or  in  case  no  newspaper  be  printed  in  the  county,  then  in  some  newspaper 
in  ^neral  circulation  therein,  to  order  and  direct  a  change  of  name  of  such  petitioner, 
and  that  an  order  for  the  purpose  be  made  in  the  journals  of  such  court. 

2966.  That  whenever  it  may  be  desirable  to  change  the  name  of  any  tOWn,. 
village,  or  city  in  any  county  of  the  state,  a  petition  lor  that  purpose  may,  in  like 
manner,  be  filed  in  the  district  court  of  such  county,  signed  by  a  majority  of  the 
I^al  voters  of  such  town,  village,  or  city,  setting  forth  tne  cause  why  such  change 
is  desirable,  and  the  name  prayed  for  to  be  substituted,  and  the  court,  upon  being 
satisfied  by  proof  that  the  prayer  of  the  petitioners  is  reasonable  and  just,  and  that 
notice  as  required  in  the  foregoing  section  had  been  given,  and  that  two-thirds  of 
the  legal  voters  of  such  town,  village,  or  city  desire  the  said  change,  and  that  there 
is  no  other  town,  village,*  or  city  in  the  state  of  the  name  prayed  for,  may  order  the 
change  prayed  for  in  such  petition. 

2967.  All  proceedings  under  this  act  shall  be  at  the  cOSt  of  the  petitioner  or 
petitioners,  for  which  fec*bill,  or  execution,  may  issue  as  in  civil  cases;  Provided 
always^  That  any  change  of  names  under  the  provisions  of  this  act  shall  not  iik 
any  manner  affect  or  alter  any  right  of  action,  I^al  process^  or  property. 
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CHAPTER  37.— NEGOTIABLE  INSTRUMENTS. 

Sees.  2968  to  2974  formed  cb.  27  B.  S.  1866,  p.  239,  entitled  ^^Instruments  NeffO- 
tiable." 

2968.  All  bonds,  promissory  notes,  bills  of  exchange,  foreign  and  inland, 
drawn  for  any  sum  or  sums  of  money  certain,  and  made  pa^'able  to  any  person  or 
order,  or  to  any  person  or  assigns,  shall  be  negotiable  by  endorsement  thereon^ 
so  as  absolutely  to  transfer  and  vest  the  property  thereof  in  each  and  every  endorsee 
successively,  but  nothing  in  this  section  shall  be  construed  to  make  n^otiable  any 
such  bond,  note,  or  bill  of  exchange,  drawn  payable  to  any  person  or  persons  alone, 
and  not  drawn  payable  to  order,  b^rer,  or  assigns ;  Provided^  That  all  such  bonds^ 
promissory  notes,  and  bills  of  exchange,  made  payable  to  bearer,  shall  be  transfera- 
ble by  delivery  without  endorsement  thereon. 

Note  not  negotiable  nnless  payable  to  order,  bearer,  or  assigns.  6,  381.  Provision  for  attor- 
cbey's  fees  does  not  render  a  note  non-uegotiable.  8,  14;  8,  27.  A  written  guarantee  is  an  en- 
4orsemont     28,  500  (44  N.  W.,  485).     See  4,  579;  20,  340  (30  N.  W.,  249). 

2969.  Any  endorsee  to  whom  any  such  bond,  note,  or  bill  of  exchange,  made 
negotiable  by  the  preceding  section,  is  made  payable  by  such  endorsement  or  en- 
dorsements, may,  in  his  own  name,  institute  and  maintain  an  action  on  sach 
bond,  note,  or  bill,  for  the  recovery  of  the  money  due  thereon,  against  the  maker, 
drawer,  or  obligor,  or  against  the  endorsee,  having  first  used  due  diligence  to  obtain 
the  money  of  the  drawer,  maker,  or  obligor. 

Instmment  bearing  no  date  of  payment,  bnt  stating  tbat  "on  default  of  prompt  payment  of 
the  interest  for  tbirty  days  after  it  is  due,  then  this  note  *  *  *  shall  be  due,"  *  *  *  is 
payable  on  demand.  Endorsee  for  collection  may  sue  in  his  own  name  but  subject  to  equitable  de- 
fenses of  maker.  27,  429  (43  N.  W.,  241).  Where  mother  endorses  note  to  son  who  pledges  it  as 
;security,  mother  will  not  be  allew^  to^  contradict  the  legal  effect  of  such  endorsement.  8, 156. 
Alteration  of  a  negotiable  instrument  in  a  material  part  vitiates  the  instrument.  6,  225.  Genn- 
ine  endorsement  by  payee  must  be  shown  before  action  can  be  maintained.  If  payee  is  fictitious, 
-will  be  treated  as  payable  to  bearer  and  no  endorsement  necessary.  If  payable  to  some  person 
known  to  exist  and  present  to  the  mind  of  the  drawer,  endorsement  of  such  payee  necessary.     2. 

ad. 

2970.  All  notes,  bonds,  or  bills  made  negotiable  by  this  chapter  shall  be  en- 
titled to  three  days'  grace  in  the  time  of  payment,  and  the  demand  of  payment, 
from  the  maker,  on  the  third  of  grace  or  of  acceptance,  if  the  instrument  is  asi^ht 
<lraft,  and  notice  of  non-payment,  or  non-acceptance  thereof  to  the  endorser,  witnin 
4i  reasonable  time,  shall  be  adjudged  due  diligence  under  the  provisions  of  this  chap- 
ter, unless  the  endorsement  shall  express,  in  writing,  other  conditions. 

Protest  on  last  day  of  grace  and  notice  given  endorser  on  following,  held  within  a  reasonable 
time.     21,  444  (32  N.  W.,  217).     Se«  9,  28  (2  N.  W.,  881). 

2971.  If  any  such  bond,  note,  or  bill  of  exchange  shall  be  endorsed  after  the 
day  on  which  it  is  made  payable,  and  the  endorsee  shall  institute  an  action  thereon 
against  the  maker,  drawer,  or  obligor,  the  defendant  shall  be  allowed  to  set  up  the 
same  defense  that  he  might  have  done  had  the  same  action  been  instituted  in  the 
name  and  for  the  use  of  the  person  to  whom  the  said  note,  bond,  or  bill  was  orig- 
inally made  payable. 

Alteration  in  a  material  way  invalidates  instrument.  6,  538.  Eltension  of  time  by  en- 
dorsee without  consent  of  endorser  good  defense.  7,  76.  Endorsee  after  maturity  takes  notes  sub- 
ject to  defenses.  7,  88.  Endorsee  cannot  maintain  action  against  guarantor  and  maker  jointly. 
9,  448  (4  N.  W.,  69).  Competency  of  witness  as  to  handwriting  where  signature  has  been  fraudn- 
lently  obtained  from  a  person  by  inducing  him  to  believe  he  is  signing  a  different  instrument,  with 
tno  fault  of  his,  such  instrument  will  be  void  even  in  the  hands  of  a  bona  fide  holder.    6,  251. 
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2972.  If  any  such  bond,  Dote^  or  bill  of  exchange  shall  be  endorsed  on  or 
before  the  day  on  which  the  same  is  made  payable,  and  the  endorsee  shall  institate 
4in  action  thereon,  the  defendant  may  give  in  evidence  at  the  trial  any  money 
actually  paid  on  said  bond,  note,  or  bill  of  exchange,  before  the  same  was  endorsed 
or  assigned  to  the  plaintiff,  on  proving  that  the  plaintiff  had  notice  of  such  pay- 
ment oefore  such  endorsement  was  made  and  accepted. 

A  Dote  will  not  diacbsrge  a  pre-existing  debt  unless  it  is  expressly  nn^erstood  that  the  orig- 
inal indebtedness  is  paid.    6, 437^  ^emorandam  on  back  of  note  held  to  be  a  part  of  note.    8, 3^ 

2973.  It  shall  be  lawful  for  any  person  or  persons  having  a  right  to  demand 
any  sum  of  money  upon  any  protested  bond,  note,  or  bill  of  exchange  as  aforesaid 
to  commence  and  prosecute  an  action  for  principal,  damages,  interest^  and  charges  of 
protest  against  the  drawers,  makers,  or  endorsers,  jointly  or  severally,  or  against 
either  of  them  separately.  And  judgment  shall  ana  may  be  given  for  such  prin- 
cipal, damages,  charges,  and  interest  upon  such  principal,  after  the  rate  aforesaid,  to 
the  time  of  such  judgment,  together  with  costs  of  suit. 

Endorsee  after  matarity  takes  a  note  subject  to  all  defenses  the  original  maker  wonld  have. 
7,  82.    See  1,  415;  4,  427. 

2974.  When  any  bill  of  exchange  shall  be  drawn  for  the  payment  of  any  such 
Mam  of  money,  and  such  bill  shall  be  legally  protested  for  non-acceptance  or  non- 
payment, the  drawer  or  drawers,  endorser  or  endorsers  shall  be  subject  to  the  pay- 
ment of  twelve  per  centum  damages  thereon,  if  drawn  upon  any  person  or  persons 
or  body  corporate  without  the  jurisdiction  of  the  United  States,  and  six  per  centum 
•damages  thereon,  if  drawn  upon  any  persons  or  body  corporate  within  the  jurisdic- 
tion of  the  United  States,  and  without  the  jurisdiction  of  this  state. 

See  2975.  **An  act  to  designate  certain  days  to  be  obseryed  as  holidays  in  respect  to  bills  of 
-exchange,  promissory  notes,  and  bank  checks."    1873.    In  force  Febroary  18.     G.  S.,  427. 

2975.  That  the  following  days,  to-wit:  the  firgt  day  of  January,  February 
twenty-second,  and  the  twenty-second  of  April,  whidi  shall  be  known  as  '^Arbor 
Day,^'  the  twenty-fifth  day  of  December,  the  thiltieth  day  of  May,  and  July  fourth, 
and  any  day  appointed  or  recommended  by  the  governor  of  this  state,  or  the  presi- 
<]ent  of  the  United  States,  as  a  day  of  fast  or  thanksgiving,  and  when  any  one  of 
these  days  shall  occur  on  Sunday,  then  the  Monday  foflowing,  shall,  for  all  purposes 
whatsoever  as  regards  the  presenting  for  payment  or  acceptance,  and  the  protesting 
and  giving  notice  of  the  dishonor  of  bills  of  exchan^,  bank  checks,  or  promissory 
notes,  made  after  the  passage  of  this  act,  be  deem^  pabUc  holidays,  and  be 
^treated  and  considered  as  is  the  first  day  of  each  week,  commonly  called  Sunday; 
JProvidedj  That  when  any  one  of  these  days  shall  occur  on  Monday,  any  bill  of  ex- 
•change,  bank  check,  or  promissory  note  made  after  the  passage  of  this  act,  which 
but  for  this  act  would  fall  due  and  be  payable  on  such  Monday,  shall  become  due 
and  payable  on  the  day  thereafter. 

Arbor  day  added  1885,  p.  266.  Adjonmment  of  conrt  to,  and  opening  it  on,  Thanksgiving 
^y,  no  step  in  the  case  being  taken  on  that  day,  is  not  canse  for  new  trial.  14,  546  (16  N.  W., 
^898). 

8ec  2976.  "An  act  providing  for  a  holiday  to  be  known  as  *  Labor  Day.'  **  1889,  p.  679. 
In  force  Jane  30. 

2976.  The  first  MondHy  in  the  month  of  September  in  each  year  shall 
hereafter  be  known  as  '^  Labor  Day/'  and  shall  be  deemed  a  pablic  holiday  in  like 
manner  and  to  the  same  extent  as  the  holidays  provided  for  m  section  eight  (8)  of 
chapter  forty-one  (41)  of  the  Compiled  Statutes  of  1887  [2975]. 
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CHAPTER  38.— OATHS  AND  AFFIRMATIONa 

See.  2977  formed  ch.  39,  R.  S.  1866,  p.  274. 

2977.  Oaths  and  affirmations  may  be  administered  in  all  cases  whatsoever^ 
by  judges  of  the  supreme  coart^  judges  of  the  district  courts,  clerk  of  the  supreme 
court,  derks  of  the  district  courts  within  their  respective  districts,  and  by  probate 
judges,  justices  of  the  peace,  and  notaries  public  wiAiin  their  respective  counties. 

A  complaint  may  be  sworn  to  before  clerk  of  district  court.    26,  757  (42  N.  W.,  762). 
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CHAPTER  89,— OFFICEEa 

L  BONDB. 

Sees.  2978  to  3001.  "An  aei  oonoeniing  ofELoial  bonds  and  oaths."  1^1,  i^  94«  In 
fOTc%  February  28. 

2978.  All  state,  district,  oonnty,  preoinot,  township,  municipal,  and  especially 
appointed  offiC6rS|  except  those  mentioned  in  section  one,  article  14,  of  the  eou8ti- 
tution,  shall,  before  entering  upon  their  respective  duties,  take  and  subscribe  the  fol- 
lowing oath,  which  shall  to  endorsed  upon  their  respective  bonds:  ^^I  do  aolomnljr 
swear  that  I  will  support  the  constitution  of  the  United  States,  the  coni^titation  of 
the  state  of  Nebraska,  and  faithfully  and  impartially  perform  the  duties  of  the 

office  of ,  according  to  law,  and  to  the  b€»t  of  my  ability.     So  help  me  God/' 

If  any  such  officer  is  not  required  to  give  bond,  the  oath  shall  be  filed  in  the  office 
of  the  secretary  of  state,  or  the  derk  of  the  county,  city,  village,  or  other  munici- 
pal subdivision  of  which  he  shall  be  an  officer. 

Saretiee  of  justice  of  the  peace  liable  for  official  misoondnot  of  principal.  6, 685.  The  iia  re- 
ties  of  a  justice  are  liable  for  all  moneys  receiyed  bj  bim  in  his  official  capacity;  but  not  Ibr 
moneys  paid  bim  on  notes  left  witb  bim  i>r  collectibn.  10,  484  (6  N.  W.,  587).  Sureties  on  bond 
of  derk  of  a  ooart  of  record  are  liable  for  money  paid  to  him  upon  a  judgment  in  bin  office.  IB^ 
668  (14  N.  W.,  632).  In  action  on  official  bond  of  county  trea^-urer,  it  was  held  that  the  saretl^s 
might  prove,  as  a  defense,  that  the  defalcation  occurred  before  the  glTing  of  the  boDd  sued  od,  and 
that  the  statement  made  to  the  county  board  by  the  treasurer  as  to  the  amount  of  mooej  on  band 
at  the  oommencenieDt  of  Us  third  term  were  not  oondusiTe  upon  the  sureties.  IS,  103  (13  N.  W. 
19). 

2979.  All  official  bonds  of  state  officers  must  be  in  fornix  joint  and  several^ 
and  made  payable  to  the  state  of  Nebraska  in  such  penalty  and  witli  f^uch  con* 
ditions  as  requii^  by  this  act,  or  the  law  creating  or  r^ulating  the  office. 

2980.  All  official  bonds  of  county^  township,  school  district,  and  precinct 
officers  must  be  in  form,  joint  and  several,  and  made  payable  to  the  county  itt 
which  the  officer  giving  the  same  shall  be  elected  or  appointed,  in  such  i>eQalty  and 
with  such  conditions  as  required  by  this  act,  or  the  law  creating  or  regulating  the 
daties  of  the  office. 

Failure  to  insert  namee  of  sureties  in  the  body  of  bond  of  no  consequence.  4,  566.  Errors 
do  not  vitiate.  8,  347.  Sureties  on  bond  of  county  officers  liable  only  for  a^ts  done  by  th«ir  prm> 
cipals  in  their  official  capacity.  9,  240  (2  N.  W.,  219).  That  bond  was  made  to  "the  peopb  of 
the  state  of  Nebraska,"  instead  of  to  Dodge  county,  does  not  Titiate  it.      12,  98  (Ki  N.  W.,  577). 

2981.  All  official  bonds  of  officers  of  oitiesy  towns,  and  villages  shall  be 
in  all  respects  as  required  by  the  last  preceding  section,  except  that  they  shnll  be 
made  payable  to  the  dtjf  town,  or  village  in  and  for  which  the  offic^^rs  giving 
the  same  shall  be  elected  or  appointed,  in  such  penalty  as  the  city,  town,  or  village 
council  or  trustees  may  fix. 

2982.  Official  bonds,  with  the  oath  endorsed  thereon,  shall  be  filed  in  the 
proper  office  within  the  times  as  follows:  Of  all  officers  elected  at  any  general 
election  on  or  before  the  first  Thursday  after  the  first  Tuesday  in  January  next, 
succeeding  the  election;  of  all  appointed  officers  within  thirty  days  aAer  their  ap- 
pointment; of  officers  elected  at  any  special  election,  and  city  and  village  offieera, 
within  thirty  days  after  the  canvass  of  ihe  votes  of  the  election  at  which  they  were 
chosen.  , 

2983.  The  official  bonds  of  all  state  and  district  offioers  except  governor 
shall    be    approved  by  the  governor,  and  filed  and  recorded  in  the  office  of  t^e 
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secretary  of  state.  The  official  bond  of  the  governor  shall  be  approved  by  the 
chief  justice  of  the  supreme  court.  The  officiiu  bond  of  the  secretary  of  state  shall 
be  filed  and  recorded  in  the  office  of  the  auditor  of  public  accounts. 

2984.  The  official  bonds  of  all  county,  precinct,  and  township  offioen  shall 
be  approved  by  the  county  board ;  Provided,  The  official  bonds  of  the  county 
commissioners  or  supervisors  shall  be  approved  by  the  county  judge.  The  bonds  of 
notary  public  shall  be  approved  by  the  county  clerk.  All  sucn  bonds  shall  be 
filed  and  recorded  in  the  office  of  the  county  clerk,  except  the  bonds  of  the  coun^ 
•cJerk  and  the  members  of  the  county  board,  which  shall  be  filed  and  recorded  in 
the  office  of  the  county  judge.  The  official  bond  of  school  district  treasurer 
must  be  approved  by  the  director  and  moderator  and  filed  in  the  office  of  the  clerk 
oi  die  county. 

2985.  AH  official  bonds  of  state  officers  shall  be  executed  by  the  principal 
m^ed  in  such  bonds,  with  at  least  three  sureties,  who  shall  be  residents  of  the 
«tat«y  and  worth  in  the  aggregate  the  amount  named  in  such  bond  over  and  above 
their  present  indebtedness,  and  affidavits  of  the  sureties  showing  the  value  of  prop- 
perty  owned  by  each,  and  subject  to  levy  and  sale  upon  execution  in  this  state,  shall 
be  made  and  filed  with  the  officer  approving  such  bond. 

2986.  All  official  bonds  of  county,  precinct,  and  other  officers  shall  be  exe- 
<Hited  by  the  principal  named  in  such  bonds,  and  at  least  two  sufficient  sureties 
who  shall  be  freeholders  of  the  county  in  which  such  bonds  are  given. 

2987.  The  officers  with  whom  any  official  bonds  are  required  by  law  to  be 
filed  shall  carefully  record  and  preserve  the  same  in  their  respective  offices,  and 
4ihall  give  certified  copies  thereof,  when  required,  under  the  seal  of  their  office,  and 
«liall,be  entitled  to  receive  for  the  same  the  usual  fee  allowed  by  law  for  certified 
•copies  of  records  in  other  cases. 

26,  394  (41  N.  W.,  988). 

2988.  The  approval  of  each  official  bond  shall  be  endorsed  upon  such  bond 
hy  the  officer  approving  the  same,  and  no  bond  shall  be  filed  and  recorded  until  so 
,:approved. 

2989.  All  official  bonds  shall  be  obligatory  upon  the  principal  and  suretieSi 
for  tlie  faithful  discharge  of  all  duties  required  by  law  of  such  principal,  for  the 
•use  of  any  persons  injured  by  a  breach  of  the  condition  of  such  bonds. 

2990.  No  official  bond  shall  be  rendered  void  by  reason  of  any  informal- 
ity or  irregularity  in  its  execution  or  approval. 

2991.  No  state  or  county  officer,  or  their  deputies,  shall  be  taken  as  security 
-on  the  bond  of  any  administrator,  executor,  or  other  officer,  from  whom  by  law 
bond  is  or  may  be  required,  and  no  practicing  attorney  shall  be  taken  as  snrety 
on  any  official  bond,  or  bond  in  any  legal  proceedings  in  the  district  in  which  oe 
onay  r^ide. 

This  is  rendered  nugatory  so  fat  as  atttfraeys  are  ooncemed.     17,  210  (32  N.  W.,  422). 

2992.  If  any  person  elected  or  appointed  to  any  office  shall  neglect  to  have 
his  official  bond  executed  and  approved  as  provided  by  law,  and  filed  for  record 
within  the  time  limited  by  this  act,  his  office  shall  thereupon  ipso  facto  become 
Vacant,  and  such  vacancy  shall  thereupon  immediately  be  filled  by  election  or  ap- 
pointment as  the  law  may  direct  In  other  cases  of  vacancy  in  the  same  office. 

2993.  Any  person  appointed  to  fill  a  vacancy,  before  entering  upon  the 
•duties  of  the  office  must  give  a  bond  corresponding  in  substance  and  form  with  the 
bond  required  of  the  officer  originally  elected  or  apppinted,  as  herein  provided. 

2994.  When  the  incumbent  of  an  office  is  re-elected  or  re-appointed  he 
«hfl(If  qualify  by  taking  the  oath  and  giving  the  bond  as  above  directed;  bat  wben 
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sucA  officer  has  bad  public  funds  or  property  in  bis  control^  his  bond  sball  not  he 
approved  until  he  has  produced  and  fully  accounted  for  such  funds  and  property; 
and  when  it  is  ascertained  that  the  incumbent  of  an  office  holds  over  by  reason 
•of  the  non-election  or  non-appointment  of  a  successor,  or  of  the  neglect  or  relusal 
of  the  successor  to  qualify,  be  shall  qualify  anew  within  ten  days  from  the  time  at 
^hich  bis  successor,  if  elected,  should  have  qualified. 

2995.  No  person  shall  be  surety  for  the  same  officer  for  more  than  two  success 
sive  terms  of  the  same  office. 

2996.  The  following  named  officers  shall  give  bonds  with  penalties  of  the  fol- 
lowing amounts,  to  wit:  The  governor  $50,000.  The  lieutenant  governor  $50,000* 
The  auditor  of  public  accounts  $50,000.  The  secretai-jTof  state  $50,000.  The  attor* 
ney  general  $50,000.  The  commissioner  of  public  lands  and  buildii^gs  $50,000< 
The  state  treasurer  not  less  than  $600,000  and  not  less  than  double  tlie  amount  of 
^money  that  may  come  into  his  hands,  to  be  fixed  by  the  governor.  The  sujierinteud- 
>€nt  of  public  instruction  $50,000.  The  reporter  of  the  supreme  court  $  1 0,000,  The 
private  secretary  of  the  governor  $10,000.  The  deputy  auditor  $10,000,  Tlje  dep- 
uty secretary  of  state  $10,000.  The  deputy  state  treasurer  $50-,000.  The  deputy 
<K>mmis8ioner  of  public  lands  and  buildings  $10,000.  The  state  librarian  $10,000, 
The  warden  of  the  penitentiary  $10,000,  The  deputy  warden  $5,000,  The  super- 
intendent  of  the  insane  hospital  $10,000.  The  assistant  superintendent  $5,000. 
The  steward  $5,000.  The  principal  of  the  blind  asylum  $10,000.  The  principal 
of  thcdeaf  and  dumbasylum  $10,000.  The  superintendent  of  the  reform  ?5ohool$l0,- 
OOO.  The  secretary  of  the  board  of  regents  of  the  state  university  $10,000.  Each 
clerk  of  the  district  oourt  not  less  than  $6,000  nor  more  than  $10,000,  to  be  deter- 
mined by  the  county  board.  Each  district  attorney  $5,000.  Each  coiuity  clork  not 
less  than  $5,000  nor  more  than  $10,000,  to  be  determined  by  the  county  board.  Each 
-county  treasurer  not  less  than  $10,000  and  not  less  than  double  the  amount  of  money 
that  may  come  into  his  hands,  to  be  fixed  by  the  oounty  board.  Each  county  judge 
in  counties  having  less  than  6,000  inhabitants  $5,000,  over  6,000  and  less  than 
20,000  inhabitants  $10,000,  over  20,000  inhabitants  $50,000.  Each  sheFiS  in 
^lounties  of  less  than  6,000  inhabitants  $5,000,  and  over  6,000  inhabitants  $10,000, 
Each  county  superintendent  of  public  instruction  $3,000.  Each  oounty  surveyor 
4500.  Each  county  commissioner  or  supervisor  when  the  population  does  not  exceed 
10,000,  $5,000;  when  the  population  does  not  exceed  15,000,  $10,000;  when  the 
population  exceeds  20,000,  $15,000.  Each  county  coroner  $5,000.  Each  constable 
f  1,000.  Each  justice  of  the  peace  $500.  Each  township  clerk  $500.  Each  town^ 
isbip  treasurer  $5,000.  Each  assessor  $500.  Each  school  district  treasurer  $500 
or  not  less  than  double  the  amount  that  may  come  into  his  hands,  the  amount  to  be 
fixed  by  the  director  and  moderator  of  the  district.  Each  notary  public  $2,000. 
Each  road  overseer  $600. 

Principal  and  snretieB  both  liable  without  fint  bringing  action  against  principal  for  fort  6, 
107. 

2997.  Officers  not  enumerated  in  the  preceding  section,  and  who  are  or 
may  be  required  to  give  bonds,  shall  give  the  same  in  such  penalty  as  may  be  pro- 
vided by  law  or  fixed  by  the  board  of  officers  empowered  to  fix  the  same.  Bepu- 
iies  shall,  exoept  as  otherwise  specially  provided,  give  bonds  in  the  same  manner  and 
for  the  sam^  sum  as  their  principals. 

2998.  Any  officer  or  person  who  is  intrusted  with  funds  belonging  to 
the  state  or  any  county  thereof,  which  may  come  into  his  possession  by  any  appro- 
priation or  otherwise,  shall  be  responsible  for  the  same  upon  his  bond,  and  when 
any  officer  or  person  is  intrusted  with  any  such  funds,  and  there  is  no  provigioD  of 
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law  requiring  him  to  give  a  bond  in  a  certain  specified  sum,  be  shall  give  bond  iw 
double  the  amount  of  the  sum  so  intrusted  to  him,  which,  in  case  of  steto  fuiids^ 
shall  be  approved  hj  the  chief  justice  of  the  supreme  court,  and  deposited  in  the- 
office  of  the  secretary  of  state;  and  in  case  of  county  funds,  such  bond  shall  be 
approved  by  the  county  commissioners  and  deposited  in  the  coutty  clerk's  office.. 
And  no  warrant  shall  be  issued,  or  money  paid  over  to  such  officer  or  person  until 
said  bond  is  filed  as  herein  provided.    The  county  commissioners  of  any  one  of  the 
counties  of  this  state  may  require  the  county  treasurer  to  give  aditional  freehold 
sureties  whenever  in  the  opinion  of  a  majority  of  law  [said]  commissioners  the 
existing  security  shall  become  insufficient,  and  said  commissioners  are  hereby  also 
authorized  and  empowered  to  demand  and  receive  from  said  county  treasurer  an  ad- 
ditional bond  as  required  by  law,  with  good  and  sufficient  freehold  security  in  sucb 
sum  as  said  commissioners  or  a  majority  of  them  may  direct,  whenever  in  their 
opinion  more  money  shall  have  passed  or  is  about  to  pass  into  the  hands  of  said 
.  treasurer  than  is  or  would  be  recovered  by  the  penalty  in  the  previous  bond,  and  if 
any  couuty  treasurer  shall  fail  or  refuse  to  give  such  additional  security  or  bond 
for  and  during  the*  time  of  ten  days  from  and  after  the  day  on  which  said  commis- 
sioners ghall  have  required  said  treasurer  so  to  do,  his  office  shall  be  considered 
vacant)  and  another  treasurer  shall  be  appointed  agreeable  to  the  provisions  of 
law. 

2999.  The  provisions  of  this  act,  except  as  otherwise  provided  by  law,  ap-- 
ply  to  the  bonds  of  receivers,  executors,  administrators,  and  guardians. 

3000.  [Former  acts  repealed.] — ''An  act  concerning  official  bonds  and 
oaths,"  approved  February  19,  1873;  sections  7,  8,  9,  10,  11, 12,  13,  14,  15,  16, 
17,  18, 19,  20,  21,  22,  23,  and  24,  chapter  5,  Revised  Statutes  of  1866,  entitled 
^' Bonds  ;'^  sections  3  and  4,  chapter  87,  Revised  Statutes  of  1866,  sections  one  and 
two  of  **  An  act  to  define  the  duties  of  the  secretary  of  state,"  approved  February 

15,  1877 ;  sections  9  and  10  of  "An  act  to  provide  for  the  election  of  an  attorney 
general,"  approved  February  16,  1869;  section  1  of  "An  act  defining  the 'duties  of 
the  commissioners  of  public  lands  and  buildings,"  approved  February  19,  1877;: 
"An  act  to  amend  section  8,  chapter  5,  of  the  Revised  Statutes,"  approved  February 

16,  1869;  section  89  of  "An  act  to  establish  a  system  of  public  instruction  for  the 
state  of  Nebraska,"  approved  February  15,  1869;  section  9  of  "An  act  r^ulating 
the  state  library,"  approved  March  3,  1871;  section  8  of  "An  act  to  provide  for 
the  election  of  district  attorneys  and  to  define  their  duties,"  approved  June  11,. 
1867;  section  36  of  "An  act  concerning  the  organization,  powers,  and  jurisdiction 
of  probate  courts,"  approved  March  3,  1873;  section  15  of  "An  act  for  the  gov- 
ernment of  the  hospital  for  the  insane,"  approved  March  3,  1873 ;  section  30  of 
"An  act  to  provide  for  the  erection  of  a  penitentiary,  and  for  the  care  and  custody  of 
state  convicts,"  approved  March  4, 1870 ;  section  10  of  "An  act  to  erect  and  maintain 
an  institution  for  the  blind,"  approved  February  19, 1875;  and  all  acts  and  parts 
of  acts  inconsistent  herewith  are  hereby  repealed ;  Provided^  That  such  repeal  shall 
not  operate  as  a  release  of  any  officer  or  his  sureties  from  liability  incurr^  on  any 
official  bond  heretofore  given  by  him. 

3001.  The  provisions  of  this  act  shall  apply  to  all  officers  now  holding 
office,  except  that  such  officers  shall  not  be  required  to  qualify  anew  or  file  new 
bonds.  And  the  principal  and  sureties  on  any  bond  heretofore  given,  and  other- 
wise regular  and  valid,  shall  be  liable  for  any  breach  of  the  conditions  of  such  bond, 
although  there  were  no  provisions  of  law  requiring  the  execution  of  a  bond  by  sock 
principal,  or  affixing  a  penalty  therein. 
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II.  FEES. 

Sees.  3002  to  3038,  except  sees.  3008  to  3010  aad  3017  to  3020,  formed  part  of  ch.  19,  B.  & 
1866,  p.  ICT,  entitled  **  Fees." 

3002.  The  salaries  and  fees  of  the  several  officers  hereinafter  named  shall  be  as 
follows. 

3003.  Clerk  of  the  supreme  court — ^Pocketing  each  cause,  civil  or  crim- 
inal, to  be  charged  in  each  case  but  once,  seventy-five  cents.  Issuing  summons  in 
•errory  writ  of  error,  certiorari,  writ  of  injunction  or  mandate,  one  dollar.  Dismissal, 
discontinuance,  or  continuance,  twenty-five  cents.  Entering  each  cause  on  the  bar 
^nd  court  calendar,  fifteen  cents.  Issuing  and  docketing  execution  or  order  of  sale, 
one  dollar.  Taking  affidavit,  twenty-five  cents.  Filing  motion,  rule,  affidavit,  or 
other  paper,  ten  cents.  Issuing  attachment  and  filing  motion  therefor,  seventy- 
Ave  cents.  Indexing  each  cause,  direct  and  reverse,  each  docket,  ten  cents.  En- 
tering judgment,  decree,  or  order  on  the  journal,  twenty-five  cent^.  For  each  ten 
^words  after  the  first  one  hundred  words,  one  cent.  Entering  minute  of  judgment, 
decree,  or  order  on  the  appearance  docket,  fifteen  cents.  Making  copy  of  process, 
pleadings,  record,  or  other  paper,  or  any  part  thereof,  for  each  ten  words  one  cent. 
Entering  satis&ction,  twenty-five  cents.  Certificate  and  seal,  fifty  cents.  '  Every 
^8earch  where  no  other  services  are  rendered  to  whi#h  any  fee  or  fees  are  attached, 
ififteen  cents. 

3004.  Clerk  of  the  district  court — Docketing  each  cause,  seventy-five 
•cents.  Issuing  summons,  order  of  arrest,  order  of  attachment,  order  of  replevin, 
•citation,  or  any  mesne  process,  and  filing  return,  fifty  cents.  Entering  voluntary 
-appearance  of  defendant,  twenty-five  cents.  Taking  bail-bond,  twenty-five  cents. 
Filing  petition^  pleading,  indictment,  or  any  other  paper,  ten  cents.  Issuing  at- 
jtachment  and  filing  motion  therefor,  seventy-five, cents.  Entering  return  of  any 
writ  or  order,  other  than  of  execution,  order  of  sale,  or  of  attachment,  twenty  cents. 
Entering  each  cause  on  the  bar  and  court  calendar  of  each  term  of  the  court, 
^fifteen  cents.  Indexing  each  cause,  direct  and  reverse,  each  docket,  ten  cents. 
Drawing  petit  jurors,  and  issuing  venire,  therefor,  fifty-cents.  Attending  to  the 
striking  of  special  jury  and  issuing  venire,  one  dollar.  Impaneling  jury  and  ad- 
ministering oath,  twenty-five  cents.  Certifying  to  the  oonnty  commissioners,  at  the 
-end  of  eadi  term,  the  names  of  grand  and  petit  furors,  and  their  terms  of  service 
■and  mileage,  to  be  paid  by  the  county,  one  dollar  and  fifty  cents.  Issuing  sub- 
poena and  seal,  twenty-five  cents.  Swearing  and  entering  appearance  of  each  wit- 
ness, fifteen  cents.  Entering  judgment  on  the  journal,  twenty-five  cents.  For 
-each  ten  words  after  the  first  one  hundred  words,  one  cent.  Entering  verdict  on 
the  journal,  twenty-five  cents.  Transcribing  judgment  or  order  on  appearance 
docket,  twenty  cents.  Drawing  and  issuing  venire  for  grand  juiT>  and  impanel- 
ing the  same,  to  be  paid  by  the  county,  one  dollar  and  twenty-five  cents.  Dis- 
missal, discontinuance,  or  continuance,  twenty-five  cents.  Taxing  costs,  each  cause, 
thirty-three  cents.  Making  complete  record,  for  each  ten  words,  one  cent.  Copy 
-of  process,  pleadings,  record,  or  paper  filed,  or  any  part  thereof,  for  every  ten 
words,  one  cent.  Certificate  and  seal,  twenty-five  cents.  Filing  and  entering  peti- 
tion for  habeas  corpusj  twenty-five  cents.  Issuing  writ  of  habeas  corpuSy  one  dollar. 
Issuine  and  docketing  execution  or  order  of  sale,  seventy-five  cents.  Entering  re- 
ctum of  execution,  order  of  sale,  or  order  of  attachment,  for  eenah  ten  words,  one  cent. 
Indexing  execution,  or  order  of  sale,  direct  and  reverse,  each  docket,  ten  cents.  Tak- 
ing acknowledgment  of  deed  or  other  instrument,  fifty  cents.  Taking  affidavit,  ex- 
•cept  those  required  to  pleading,  forty-five  cents.  Each  certificate  or  seal  not  herein 
•provided  for,  twenty-five  cents.     Entering  satisfaction  of  judgment,  twenty-five 
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cents.  Eyery  seaich  made  by  the  derk,  where  do  other  service  is  rendered  to  whicb 
anj  fee  or  fees  are  attached,  fifteen  cents.  Entering  mandate  and  proceedings  of 
supreme  court,  twenty-five  cents.  Entering  transcript  of  judgment  of  justice  of  the 
peace,  forty  cents.  Entering  and  docketing  appeal  from  judgment  of  justice  of  the 
peace,  forty  cents.  Suggesting  death  of  party  or  diminution  of  record,  fifteen  cents* 
Substituting  party  on  the  record,  fifteen  cents.  Commission  to  examine  witnesses^ 
fiftiy  cents.  Entering  confirmation  of  sale,  twenty-five  cents.  Recording  declaratioik 
of  intention  to  become  a  citizen  of  the  United  States,  and  certified  copy  thereof  un- 
der seal,  fifty  cents.  Recording  final  admission  of  alien  to  the  right  of  citizenship,, 
and  certified  copy  thereof  under  seal,  fifty  cents.  Filing  and  entering  motion,  rule 
or  default,  ten  cents.  Taking  recognizance  or  entering  forfeiture  of  recognizance 
twenty-five  cents.  ^  Airaignment  of  defendant,  twenty-five  cents.  Entering  retrac- 
tion of  plea  or  nolle  prosequi^  twenty  cents.  Ibsuing  capias,  warrants,  or  other  pro- 
cess under  seal  in  criminal  cause,  fifty  cents.  Entering  remittitur,  fifteen  cents. 
Each  clerk  of  the  district  and  supreme  court  shall  keep  a  docket  in  which  he  shall 
enter  the  costs  chargeable  and  taxable  against  each  party  in  any  suit  pending  in  said 
courts  .respectively;  and  he  is  hereby  empowered  at  any  time  to  make  out  a  state- 
ment  of  such  fees,  specifying  each  item  of  the  fees  so  charged  and  taxed,  under  the 
seal  of  the  court,  which  fee-bill,  so  made  under  seal  of  said  court,  shall  have  the 
same  force  and  effect  as  an  execution;  and  the  sheriff  to  whom  said  fee  bill  shall  be 
issued  shall  execute  the  same  as  an  execution,  and  shall  have  the  same  fees  therefor;, 
and  the  clerk  shall  have  the  same  fees  for  issuing  such  bill  that  he  is  entitled  to  for 
the  issuance  of  an  execution ;  Provided,  That  the  clerk  shall  not  enter  in  such  docket, 
any  fees  of  any  officer  claiming  the  same,  unless  such  officer  shall  duly  return  an 
itemized  bill  of  the  same. 

3005.  Begister  in  chancery. — Docketing  each  cause,  seventy-five  cents. 
Taking  affidavit,  except  those  required  to  pleading,  twenty-five  cents.  Issuing  sub- 
poena m  chancery,  order  of  injunction,  citation,  or  any  mesne  process  under  seal,, 
fifty  cents.  Filing  bill,  pleading,  or  other  paper  ten  cents.  Approving  bail  bond^ 
twenty-five  cents.  Entering  return  on  subpoena,  injunction,  citation,  or  any  mesne 
process,  twenty-five  cents.  Entering  each  cause  on  the  bar  and  court  calendar,  each 
term,  ten  cents.  Indexing  each  cause,  direct  and  reverse,  each  docket,  ten  cents. 
Entering  decree,  fifty  cents,  and  order  on  the  journal,  twenty-five  cents.  And  for 
each  ten  words  after  the  first  one  hundred  words,  one  cent.  Transcribing  decree  or 
order  on  appearance  docket,  ten  cents.  Dismissal,  discontinuance,  or  continuance,, 
twenty-five  cents.  Taxing  costs,  each  cause  forty  cents.  For  making  complete  rec- 
ord, transcript,  or  copy  of  process,  pleadings,  record,  or  other  paper  filed,  or  any 
part  thereof,  for  each  ten  words,  one  cent.  Certificate  and  seal,  twenty-five  cents. 
Entering  allowance  of  injunction,  fifty  cents.  Issuing  execution  or  order  of  sale, 
seventy-five  cents.  Entering  return  of  execution  or  order  of  sale,  for  each  ten 
words,  one  cent.  Entering  satisfaction  of  decree,  twenty-five  cents.  Filing  and 
entering  notice  of  appeal,  fifteen  cents.  Filing  and  entering  motion  or  rule,  fifteen 
cents.  Every  search,  where  no  other  service  is  rendered  to  which  any  fee  or  fees 
are  attached,  fifteen  cents. 

8006.  Sherifb. — Serving  capias  with  commitment  or  bail-bond  and  return,, 
one  dollar.  For  serving  search  warrant,  one  dollar.  For  arresting  under  search 
warrant,  one  dollar  for  each  person  so  arrested.  Serving  summons,  subpoena  in 
chancery,  order  of  attachment,  order  of  replevin,  writ  of  injunction,  scire  faciaSy 
citation,  or  other  writ  of  mesne  process,  and  return  thereof,  fifty  cents.  For  each 
defendant  after  the  first  in  the  same  case,  twenty-five  cents.  Copy  of  summons^ 
subpoena  in  chancery,  order  of  attachment,  twenty-five  cents.    Serving  subpoena  for 
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witoessesy  eadi  person  served,  twenty-five  cents.  Taking  and  filing  replevin,  boed^ 
or  other  indemnification,  to  be  furnished  and  approved  by  the  sherifi^^  fifty  cents* 
Making  copy  of  any  process,  or  bond,  or  paper,  other  than  herein  provided  for^ 
twenty-five  cents.  Traveling  expenses  for  each  mile  actually  and  necessarily  tra\^- 
eled,  five  cents.  Levying  writ  of  execution,  and  return  thereof,  one  dollar.  Levy- 
ing writ  of  possession,  with  the  aid  of  the  county,  two  dollars.  Levying  writ  of 
possession,  without  the  aid  of  the  county,  one  dollar.  Summoning  grand  jury,  not 
including  mileage,  to  be  paid  by  the  county,  five  dollars.  Summoning  petit  jury^ 
not  including  mileage,  to  be  paid  by  the  county,  six  dollars.  Summoning  special 
jury,  fw  each  person  impaneled,  twenty-five  cents.  Calling  jury  for  trial  of  cause^ 
twenty-five  cents.  Serving  notice  of  motion,  or  other  notice,  or  order  of  court,  fifty 
cents.  Executing  writ  of  habeas  cot^pus,  and  return,  one  dollar.  Serviog  writ  of 
restitution,  and  return,  one  dollar.  Calling  inquest,  to  appraise  lands  and  tene- 
ments levied  on  by  execution,  fifty  cents.  Calling  inquest  to  appraise  goods  and 
chattels  taken  by  order  of  attachment  or  replevin,  fifty  cents.  Advertisement  of 
sale  in  newspaper,  in  addition  to  the  price  of  printing,  fifty  cents.  Adverti.sitig  in 
writing  for  sale  of  real  or  personal  propertv,  one  dollar.  Executing  writ,  or  order 
of  partition,  two  dollars.  Making  deeds  for  lands  sold  on  execution  or  order  of 
sale,  one  dollar.  Committing  prisoner  to  prison,  fifty  cents.  Attending  liefore 
judge,  or  court,  in  criminal  cases,  one  dollar.  Opening  district  court  and  attending 
thereon,  per  day,  to  be  paid  by  the  county,  two  dollars.  Commission  on  all  money 
received  and  disbursed  oy  him  on  execution,  or  order  of  sale,  order  of  attacliment, 
decree,  or  on  sale  of  real  or  personal  property,  shall  be  for  each  dollar  not  exct'etling 
four  hundred  dollars,  three  cents;  for  every  dollar  above  four  hundred  doUurs  and 
not  exceeding  one  thousand  dollars,  two  cents;  for  every  dollar  above  one  tlioiisand 
dollars,  one  cent;  Promded^  That  in  all  cases  where  no  money  is  re<?eived  or  dis- 
bursed by  him,  no  percentage  shall  be  allowed.  For  executing  death  war  rant,  such 
fee  as  the  county  commissioners  shall  deem  reasonable  and  just,  to  bo  paid  by  the 
county.  For  guarding  prisoners,  when  it  is  actually  necessary,  two  dollars  per  day, 
to  be  paid  by  the  county.  Where  there  are  prisoners  confined  in  the  county  jail, 
one  dollar  and  fifty  cents  per  day  shall  be  allowed  the  sherifi^  as  jailer.  For  l)oard- 
ing  prisoners  per  day,  not  exceeding  seventy^five  cents  per  day,  nor  more  than  three 
and  one-hf|lf  dollars  per  week,  when  the  prisoners  are  confined  more  than  six  days. 
See -sec  3043,  post  Amended  1877,  p.  40.  Oompensation  for  keeping  per&oDs  to  be  fixed  by 
county  commiBsioneis,  not  exceeding  seyenty-five  cents  per  day.     8,  38;  5, 39. 

3007.  For  performing  the  duties  required  by  law  to  be  performed  by  tiietn 
in  the  county  court,  sheri&  shall  receive  the  same  fees  as  are  allowed  for  similar 
service  in  the  district  court,  except  for  attendance  on  the  county  court ,  lu  be  taxetl 
against  the  proper  party  or  parties  by  the  county  judge. 

Amended  1877,  p.  42. 

Sees.  3008  and  3009.  '*An  act  prescribing  fees  for  sherifib  in  cases  of  execntioD  and  nt- 
tacbmente. "    1871 ,  p.  116.     In  force  March  28. 

3008.  In  all  cases  where  writs  of  attachment  against  property  are  issued,, 
the  officers  to  whom  such  writ  is  directed  for  service  shall  be  empowered  to  doiimnd 
in  advance,  and  receive  before  said  service,  the  regular  fees  for  service  of  pap*erS|, 
and  in  addition  thereto  a  sum  of  money  sufficient  to  defray  the  expenses  infiirred 
for  work  and  labor  in  the  taking  possession  of  or  removal  of  the  property  ordered 
attached,  and  for  the  safe  keeping  thereof;  said  sum  to  be  taxed  in  the  eo^^ts. 

3009.  [SameJ — In  all  cases  of  attachment,  when  the  property  ordere<l  tiUii**hed 
consists  of  merchandise  or  miscellaneous  goods,  and  time  is  absolutely  necea^iiy  to 
properly  appraise  the  same  as  required  by  law,  the  residents  of  the  eotiutj,  8111117 
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mondd  to  appraise  said  properfy,  shall  be  entitled  to  a  just  and  fiiir  oompensa- 
Hon  for  their  time  and  labor  and  mileage,  when  necessary  to  go  anj  distance  ex- 
ceeding one  mile ;  and  the  sheriff  or  other  officer  is  eoipowered  to deniand  and  collect 
the  same  as  other  fees. 

Sec.  3010.  "An  act  to  proyide  for  paying  offlcers  for  seryioes  rendered  in  case  of  M^ 
ony.»»    1871,  p.  133.     In  force  March  27. 

3010.  [Fees  in  criminal  casee.] — That  the  board  of  county  commissioners 
of  the  several  counties  in  this  state  are  hereby  authorized  to  audit  and  allow  the 
fees  that  may  be  fixed  by  law  for  services  that  may  hereafter  be  performed  by  jus- 
tices of  the  peace^  constables^  and  sheriffs  in  their  respective  counties,  in  the  arrest 
and  examination  of  offenders  charged  with  felony  or  misdemeanor. 

The  words  "or  misdemeanor*'  are  nnoonstitational  and  are  to  be  rejected,  10,  299  (4  N. 
W.,  984). 

301 1.  Coroner. — For  viewing  a  dead  body,  ten  dollars.  Summoning  and  qual- 
ifying an  inquest^  fifty  cents.  Drawing  and  returning  inquisition,  for  each  ten 
words,  one  cent  For  physician  making  post  mortem  examination  of  dead  body, 
not  less  than  ten  dollars  each,  and  in  cases  requiring  careful  and  difficult  dissection, 
or  an  analysis  of  poison,  not  to  exceed  in  any  case  fifty  dollars,  to  be  paid  out  of 
any  goods,  chattels,  lands  and  tenements  of  the  slayer  (in  case  of  murder  or  man- 
slaughter), if  he  hath  any,  otherwise  by  the  county,  with  mileage  or  distance  ac- 
tually traveled  to  and  from  the  place  of  viewing  the  dead  body.  For  all  other  serv- 
ices rendered,  the  same  fees  as  are  allowed  the  sheriff,  and  mileage. 

Amended  1869,  p.  166. 

3012.  The  connty  jndge,  for  any  service  performed  by  him,  in  any  matter 
within  the  jurisdiction  of  a  justice  of  the  peace,  shall  be  allowed  the  same  fees  as 
are  allowed  by  law  to  justices  of  the  peace  for  like  services,  and  in  all  civil  actions 
triable  in  the  county  court  of  which  a  justice  of  the  peace  has  not  jurisdiction,  the 
county  judge  shall  be  entitled  to  receive  the  following  fees:  Docketing  each  cause, 
twenty-five  cents;  issuing  summons  or  other  writ  under  seal,  fifty  cents;  entering 
appearance  of  parties,  fifteen  cents;  taking  affidavit, twenty-five  cents;  filing  petition, 
answer,.or  any  other  pleading  or  paper  necessary  in  any  case^  ten  cents;  for  copying 
or  entering  in  full  on  the  docket,  the  petition,  answer,  or  any  other  pleading  neces- 
sary in  any  case,  one  cent  for  each  ten  words  thereof;  taking  and  approving  bond  or 
undertaking,  twenty-five  cents;  recording  bond,  for  every  ten  words,  one  cent;  ad- 
ministering oath  or  affirmation  to  witness,  ten  cents;  for  entering  cause  on  calendar 
and  setting  same  for  trial,  twenty-five  centa;  certificate  and  seal,  twenty-five  cents; 
issuing  executfon  and  entering  return,  seventy-five  cents;  filing  and  entering  motion, 
fifteen  cents;  issuing  subpoena  and  seal,  fifty  cents;  commission  on  money  collected 
on  judgment  without  execution  shall  be  one  per  cent  on  the  first  two  hundred  dollars 
($2K)0),  one-half  of  one  per  cent  on  all  amounts  over  two  hundred  ($200)  and 
under  five  hundred  ($500)  dollars,  and  one-fourth  of  one  per  cent  on  all  amounts 
over  five  hundred  ($500)  and  under  one  thousand  dollars  (i|l,000);  issuing  order  of 
sale,  fifty  cents;  copy  of  appeal,  or  copy  of  pleadings,  or  other  papers  for  any  pur- 
pose, for  each  ten  words,  one  cent;  for  each  day's  attendance  upon  a  cause,  after  the 
first  day,  one  dollar;  entering  judgment,  fifty  cents;  for  each  adjournment,  fifty 
cents;  for  each  dismissal,  discontinuance,  or  satisfaction,  twenty-five  cents;  entering 
voluntary  ap()earaDce  of  defendant,  twenty-five  cents;  issuing  marriage  license,  ad- 
ministering oath  when  necessary  therein,  and  recording  certificate, 'one  dollar  and 
iifty  cents ;  and  in  matters  of  probate  the  county  judge  shall  be  entitled  to  receive 
the  following  fees:  For  receiving,  filing  and  recording  petition  for  any  purpose, 
fifty  cents;  taking  affidavit,  twenty-five  cents;  issuing  citation  or  notice  under  seal, 
fifty  cents;  order  for  day  of  hearing  application,  fifty  cents;  probate  of  will  and 
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entrj  thereof,  two  doHais;  taking  and  approvine  bond,  twenty-five  cents;  record- 
ing bond  or  will,  for  every  ten  words,  one  cent;  letters  testamentary  or  of  adminis^ 
tration  or  gnardianship,  nnder  seal,  and  recording  the  same,  two  dollars ;  for  copy 
of  bond,  will,  sale  bill,  inventoiy,  settlement,  pleading,  or  other  paper,  for  every 
ten  words,  one  cent;  making  and  recording  order  or  decree,  when  the  same  does  not 
'exceed  one  hundred  words,  fifty  cents;  for  every  ten  words  aft^r  the  first  hundred, 
one  cent;  for  copy  of  order  or  decree  under  seal,  for  the  first  hundred  words,  fifty 
cents;  for  every  ten  words  after  the  first  hundred,  one  cent;  filing  an  account  And 
vouchers  of  executor,  administrator,  or  guardian,  for  settlement,  and  entering  the 
same  on  minutes  of  the  court,  fifty  cents;  examining  a  partial  or  final  settlement  of 
executor,  administrator,  or  guardian,  when  the  vouchers  do  not  exceed  fifty,  one 
<lollar;  every  additional  voucher  over  fifty,  two  cents;  making  appointment  of  and 
issuing  commission  to  commissioners  or  appraisers,  fifty  cents;  filing  and  recording 
report  of  commissioners  or  appraisers,  or  of  the  proceedings  and  judgment  of  the 
district  court  on  appeal  from  the  decision  of  the  commissioners,  finy  cents;  for 
every  additional  ten  words  after  the  first  hundred  words,  one  cent;  recording  report 
of  commissioners  to  make  partition,  for  the  first  hundred  words,  seventy-five  cents; 
for  every  ten  words  after  the  first  hundred,  one  cent;  for  filing  and  recording 
inventory  or  sale  bill  reported  by  executor,  administrator,  or  guardian,  fifty  cents; 
for  every  additional  ten  words  after  the  first  hundred,  one  cent;  for  filing  and 
approving  or  rejecting  a  claim  against  an  estate,  and  entering  the  same  on  claim 
register,  ten  cents;  administering  oath  or  afiirmation  to  witness,  ten  cents;  certifi- 
cate and  seal,  twenty-five  cents;  for  attendance  ^ch  day  upon  a  cause  pending  in 
probate  court,  one  dollar.  The  price  of  printing  notices  required  by  law  to  be 
printed  in  some  newspaper  shall  be  allowed  in  addition  to  the  fees  herein  allowed. 
See  sec  3043,  posL    Amended  1887,  p.  458. 

3013.  Master  in  chancery. — For  copying  any  paper  or  instrument  in  writ- 
ing, for  taking  testimiony,  for  every  ten  words,  one  cent.  Swearing  each  witness, 
ten  cents.  Making  reports  of  facts  or  conclusions  in  law,  or  upon  exceptions,  for 
every  ten  words,  one  cent.  And  such  additional  fee  as  the  court  shall  allow,  not 
exceeding,  in  any  one  cause,  the  sum  of  ten  dollars.  Certificate  and  seal,  twenty- 
five  cents.  Taking  affidavit,  twenty-five  cents.  Advertisement  of  the  sale  of 
property  in  newspaper,  in  addition  to  the  price  of  printing,  sixty  cents.  For  mak- 
fiale,  one  dollar.  Report  of  sale,  one  dollar.  Making  deed  for  land  sold  on  decree 
or  order  of  sale,  in  addition  to  the  price  of  revenue  stamp,  two  dollars.  Oommis- 
fiion  on  the  amount  of  purchase  money  received  and  disbursed  by  him  of  all  the 
property  contained  in  each  decree  or  order  of  sale  shall  be,  for  each  dollar  not  ex- 
ceeding three  hundred  dollars,  two  cents.  For  each  dollar  above  three  hundred  and 
not  exceeding  one  thousand  dollars,  one  cent.     For  every  dollar  above  one  thousand 

^  dollars,  one-half  cent.     In  all  cases  in  the  district  or  supreme  court,  when  persons 
*  in  whose  favor  the  execution  or  order  of  sale  is  issued,  shall  bid  in  the  property 

sold  on  execution  or  decree,  the  sheri£P  or.  master  making  such  sale  shall  receive 

five  dollars  as  his  per  cent  on  such  sale,  and  no  more. 

3014.  Justice  of  the  peace. — Docketing  each  cause,  twenty-five  cents. 
Taking  affidavit,  twenty-five  cents.  Filing  petition,  bill  of  particulars,  or  other 
paper  necessary  in  a  cause,  ten  cents.  Issuing  summons,  capias,  subpcena,  order  of 
arrest,  or  venire  for  jury,  fifty  cents.  Issuing  execution,  order  of  sale,  ordei;  of  at- 
tachment, order  of  replevin,  and  entering  return  therein,  fifty  cents.  Issuing  writ 
of  restitution,  and  entering  return  therein,  one  dollar.  Administering  oath  or 
affirmation  to  witness,'  ten  cents.  Entering  judgment  in  any  cause,  nfty  cenls. 
Taking  acknowledgment  of  deed  or  other  instrument,  fifty  cents.    Swearing  jury| 
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twenty-five  oents.  Copy  of  appeal^  oertiorari,  or  copy  of  pleadioga^or  other  papei» 
for  any  purpose,  for  each  ten  words,  one  eent  Taking  depoeitions,  for  eadi  tea 
words,  one  cent  Certificate  and  seal,  twenty-five  cents.  Issaing  warrant  or  mit- 
timos,  one  dollar.  Taking  information  or  complaint,  fifty  cents.  Discbarge  to 
jailer,  twenty-five  cents.  Dismissal,  discontinuance,  or  satisfaction,  twenty-five 
cents.  Written  notice  to  party  or  parties,  ten  cents.  Filing  notice  and  opening 
judgment  for  rehearing,  thirty  cents.  Each  adjournment,  fifty  cents.  Performing 
marriage  ceremony,  three  dollars.  Each  day's  attendance  upon  trial  of  a  cauae^ 
after  the  first  day,  one  dollar.  Taking  and  approving  bail  bond,  twenty-five  cents* 
Entering  voluntary  appearance  of  defendant,  twenty-five  cents.  Issuing  attach- 
ment, fifty  cents.  Entering  motion  or  rule,  ten  cents.  Rule  of  reference  to  arbi- 
trators, fifty  cents.  Entering  award  of  arbitrator,  twenty-five  cents.  Commission  on 
money  collected  on  judgment  without  execution  shall  be  one  per  cent  on  the  amount. 
Gommiasioii  on  money  paid  without  execution  to  be  paid  bj  jodgment  debtor.  21,  476  (32 
N.  W.,  302). 

3015.  Constables. — Constables  shall  be  allowed  the  same  fees  as  are  allowed 
to  sheriffs  for  like  services. 

3016.  County  clerk* — Issuing  certificate  of  election,  twenty-five  cents.  For 
performing  the  duties  of  clerk  to  the  county  commissioners,  and  attending  to  the 
business  of  the  county,  such  salary  per  annum,  tobe  paid  by  the  county  quarterly, 
as  the  commissioners  of  the  county  shall  allow,  not  exceeding  in  any  year  the  sum 
of  four  hundred  dollars.  For  each  certificate  and  seal  in  other  cases,  twenty-five 
cents.    For  recording  each  certificate  of  marriage,  twenty-five  cents. 

See  sec  3043,  post. 

Sees.  3017  and  3018.  "An  act  regulating  the  fees  of  oonnty  dorks,"  etc.  1887,  p.  461.  In 
force  July  1. 

3017.  That  in  all  counties  the  county  clerk  shall  receive  for  recording  deed,, 
mortgage,  or  other  instrument,  for  the  first  two  hundred  (200)  words,  seventy-five 
^75)  cents,  and  for  each  ten  (10)  words  thereafter,  one  (1)  cent;  copying  of  record 
tor  each  ten  (10)  words,  one  (Ij  cent;  certificate  and  seal,  tweuty-five  (26^  cents;  en- 
tering satisfaction  of  mortgage  or  lien,  twenty-five  (25)  cents;  for  preparing  tax  list^ 
four  (4J  cents  per  line,  including  footings  and  recapitulations;  Provided,  Thsit  no 
fee  shall  be  paid  the  county  clerk  in  counties  having  seventy  thousand  (70,000) 
inhabitants  and  upwards  for  making  said  list. 

Fee  of  conntj  clerk  for  completing  tax  list  was  fixed  at  four  oente  for  each  tract  or  lot  by 
statute  of  Febraary  9, 1877.  10, 382  (6  N.  W.,  463).  Fees  for  making  tax  list  need  not  be  entered 
on  fee  book.  25,  625  (41  N.  W.,  553).  Clerk  not  entitled  to  fees  for  preparing  duplicate  tax  list. 
29, 114-16  (45  N.  W.,  275). 

3018.  All  fees  to  be  entered  on  the  fee  book  and  accounted  for. 

Exception  in  case  of  fees  for  tax  list  omitted.  1 891,  p.  262.  Mandamns  lies  after  expiration  of 
clerk's  term  to  compel  bim  to  refund  all  fees  in  excess  of  amount  allowed  by  law.     29, 480  (45  N. 

W.,784). 

Sees.  3019  and  3020.  "An  act  to  provide  for  the  compensation  of  county  clerks  for  compiling 
nnmerioal  index  from  the  record  in  their  offices  in  counties  in  which  there  had  been  no  numericsl 
index  prior  to  September  1, 1879.     1881,  p.  221.     In  force  March  2. 

3019.  County  clerks  for  eompiling  the  transfers  from  the  records  of  their 
office  shall  receive  for  each  transfer  the  sum  of  fifteen  cents,  or  such  other  sum — not 
exceeding  fifteen  cents — ^as  the  county  commissioners  and  the  county  clerk  may 
agree  qpon,  to  be  paid  by  the  county. 

3020.  For  entering  each  instrument  presented  for  record  in  the  nuinericaL 
index  after  the  completion  of  said  index  the  clerk  shall  receive  the  sum  of  fifteen 
cents,  to  be  paid  in  advance  by  the  person  o£Pering  the  instrument  for  recoid. 

3021.  County  surveyors. — For  surveying  all  lands,  except  town  lots,  per 
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day,  foar  dollars.  For  each  lot  laid  oat  and  platted  in  any  city  or  town,  one  dollar. 
For  each  copy  of  plat  and  certificate,  fifty  cents.  Recording  each  survey,  twenty- 
five  cents.  For  each  mile  actually  and  necessarily  traveled  in  going  to  and  from 
work,  ten  cents.  For  establishing  each  corner^  twenty-five  cents.  For  ascertaining 
the  location  of  a  city  or  town  lot  in  an  old  survey,  and  measurine  and  marking  the 
same,  two  dollars.  For  surveying  county  roads,  per  day,  five  dollars.  Expensea 
of  necessary  assistance  shall,  in  addition,  be  paid  by  the  party  or  parties  requiring 
the  work  to  be  done. 

Amended  1860,  p.  167. 

3022.  Printers. — For  printing  and  publishing  legal  advertisements  in  news- 

Spers,  as  follows :  Each  square  of  ten  lines,  for  the  first  insertion,  one  dollar* 
ich  subsequent  insertion,  for  each  square  of  ten  lines,  fifty  cents.  Each  legal  ad- 
vertisement under  ten  lines  shall  be  deemed  a  square,  and  each  fractional  part  of  a 
square  shall  be  counted  as  a  full  square.  For  publishing  list  of  lands  upon  which 
taxes  are  delinquent,  each  description  twenty  cents.  For  publishing  list  of  town 
lots  upon  which  taxes  are  delinquent,  each  description  ten  cents;  Provided,  That 
the  county  commissioners  of  Otoe  county  have  control  of  printing  the  delinquent 
tax  list  in  said  county. 
Amended  1809,  p.  159. 

3023.  Interpreters  or  translators  may  be  allowed  such  compensation  for  their 
services  as  the  court  shall  certify  to  be  reasonable  and  just,  to  be  taxed  and  collected 
as  other  costs,  but  the  same  shall  not  exceed  two  dollars  per  day. 

3024.  Notaries  public, — For  each  protest,  ($1)  one  dollar;  fi>r  recordings 
the  same,  (50c.)  fifty  cents;  for  each  notice  of  protest,  (25c.J  twenty-five  cents;  for 
taking  affidavit  and  seal,  (25c.)  twenty-five  cents;  for  administering  oath  or  affirma-» 
tion,  (10c.)  ten  cents ;  for  taking  deposition,  each  ten  words,  (2c.)  two  cents ;  for 
each  certificate  and  seal,  (25c)  twenty-five  cents;  for  taking  acknowledgment  of 
deed  or  other  instrument,  (50c.)  fifty  cents;  for  each  mile  traveled  in  serving  notice^ 
(5c.)  five  cents. 

Amended  1875,  p.  84. 

3025.  Each  oonnty  treasurer  shall  receive  for  his  services  the  following 
fees:  On  all  moneys  collected  by  him  for  each  fiscal  year,  under  three  thousand 
dollars,  ten  per  cent.  For  all  sums  over  three  thousand  dollars  and  under  five 
thousand  dollars,  four  per  cent  On  all  sums  over  five  thousand  dollars,  two  per 
oeni.  On  all  sums  collected,  percentage  shall  be  allowed  but  once;  and  in  computing 
the  amount  collected  for  the  purpose  of  charging  percentage,  all  sums  from  whatever 
fund  derived,  shall  be  included  together^  except  the  school  fund.  For  going  to  the 
seat  of  government  to  settle  with  the  state  treasurer,  and  returning  therefrom,  a 
traveling  fee  of  ten  cents  per  mile,  to  be  paid  out  of  the  state  treasury.  The  treas- 
urer shall  be  paid  in  the  same  pro  rata  from  respective  funds  collected  by  him 
whether  the  same  be  in  money,  state  or  county  warrants.  On  school  moneys  by 
him  collected,  he  shall  receive  a  commission  of  but  one  per  cent,  and  in  all  cases 
where  persons  outside  of  the  state  apply  to  the  treasurer  by  letter  to  pay  taxes,  the 
treasurer  is  authorized  to  charge  a  fee  of  one  dollar  for  each  tax  receipt  by  him  sent 
to  such  person. 

See  post  sec  3043.     Amended  1891,  p.  26a 

3026.  Assessor. — Each  assessor  shall  receive  for  his  services  the  following 
fees,  and  no  more :  for  each  and  every  day  actually  engaged,  the  sum  of  three  dol- 
lars. 

3027.  County  eommissioners. — County  commissioners  shall  each  be  al- 
lowed  for  the  time  they  shall  be  necessarily  employed  in  the  duties  of  that  office  the 
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sam  of  three  (3^  dollars  per  day  and  five  (5)  cents  pea*  mile^  to  be  paid  out  of  tbe 
general  county  land;  Provide,  however.  That  in  counties  having  over  seventy  thou- 
sand (70,000)  inhabitants,  county  commissioners  shall  each  be  allowed  a  salary  of 
eighteen  hundred  (1,800)  dollars  per  annum  as  compensation  for  their  services. 
Amended  1887,  p.  462. 

3028.  There  shall  be  paid  by  the  party  against  whom  a  verdict  is  rendered,  in 
the  district  court,  a' jury  fee  of  five  dollars,  to  be  taxed  in  the  bill  of  costs,  and 
when  collected  to  be  paicf  into  the  county  treasury;  and  for  each  trial  by  the  court  a 
fee  of  one  dollar,  to  be  taxed,  collected,  and  paid  in  a  like  manner,  for  the  use  of  the 
county. 

3029.  In  each'oriminal  case  tried  by  a  jury,  upon  a  conviction  of  the  defend- 
ant or  defendants,  there  shall  be  taxed  in  the  bill  of  costs  a  fee  of  six  dollar  as  a 
jury  fee,  and  judgment  therefor  shall  be  rendered  against  such  defendant  or  defend- 
ants, which  sum,  when  collected,  shall  be  paid  into  the  county  treasury,  for  the  use 
of  the  county. 

This  is  constitutional.     17,  334  (22  N.  W.,  772). 

3030.  In  all  actions,  motions,  and  proceedings  in  the  supreme,  district,  or  jus- 
tice's courts,  the  OOSts  of  the  parties  shall  be  taxed  and  entered  on  the  record  sep- 
arately. 

See  22, 171  (34  N.W.,  349). 

3031.  The  clerks  of  thesupreme  court  and  of  each  district  court,  the  register  in 
chancery,  probate  judge,  sheriff,  justice  of  the  peace,  constable,  or  register  of  deeds 
may  in  all  cases  require  the  party  for  whom  any  service  is  to  be  rendered  to  pay  the 
fees  in  advance  of  the  rendition  of  such  service,  or  give  security  for  the  same  to 
be  approved  by  the  oflBcer. 

Plaintiff,  as  also  defendant,  is  primarily  liable  for  his  own  costs  and  each  may  be  required  to 
secure  his  costs  in  advance.  12,  244  (11  N.  W.,  320).  Constable  cannot  demand  fee  in  adyance 
for  summoning  jnrors.    27,  400  (43  N.  W.,  177). 

3032.  It  shall  be  lawful  for  any  person  to  refuse  payment  of  fees  to  any  officer 
who  will  not  make  out  a  bill  of  particnlars,  signed  by  him,  if  required,  and  also 
a  receipt  or  dischai^  signed  by  him  for  fees  paid. 

3033.  No  sheriff,  coroner,  or  constable  shall  be  entitled  to  receive  on  mesne  or 
final  process  any  fees  provided  for  in  this  chapter,  unless  he  shall  return  upon  the 
process,  upon  which  any  charge  shall  be  made,  the  particular  items  of  such  charge. 

This  applies  to  a  charge  for  care  and  costody  of  property.     25,  65  (40  N.  W.,  591). 

3034.  If  any  officer  whatever,  whose  fees  are  hereinbefore  expressed  and  lim- 
ited, shall  take  greater  fees  than  are  so  hereinbefore  limited  and  expressed,  for 
any  service  to  be  done  by  him  in  his  office,  or  if  any  such  officer  shall  charge  or  de- 
mand, and  take  any  of  the  fees  hereinbefore  ascertained  and  limited,  where  the  busi- 
ness for  such  fees  are  chargeable  shall  not  be  actually  done  and  performed,  such 
officer  shall  forfeit  and  pay  to  the  party  injured  fifty  dollars,  to  be  recovered  as 
debts  of  the  same  amount  are  recoverable  by  law. 

Mistake  or  ignorance  without  corrupt  intent  is  no  defense.  11, 160  (8  N.  W.,  386).  Will  not 
be  extended  or  enlarged  by  tbe  conrts.  Several  transcripts  paid  for  in  one  sam  held  to  support 
but  one  cause  of  action  for  one  penalty.  28,  *251  (44  N.  W.,  111).  County  courts  have  no  jurisdic- 
tion under  this  section.    19,  528  (26  N.  W.,  251).    Constitutional.     9, 184  (2  N.  W.,  455). 

3035.  All  officers  whose  fees  are  by  this  chapter  determined  are  hereby  required 
to  make  fair  tables  of  their  respective  fees,  and  keep  the  same  in  their  respective 
offices  in  some  conspicuous  place,  for  the  inspection  of  all  persons  who  shall  have 
business  in  said  offices;  and  if  any  such  officer  shall  neglect  to  keep  a  table  of 
fees  in  his  office  as  aforesaid,  such  officer  shall,  for  each  day  of  such  neglect  so  to 
keep  a  table  of  fees  of  his  office,  forfeit  and  pay  the  sum  of  five  dollars,  to  be  re-> 
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eovered  by  action  at  law^  before  any  justice  of  the  peace,  for  the  use  of  the  county 
in  which  the  offense  shall  have  been  committed. 

3036.  It  shall  be  the  duty  of  the  district  COnrt,  at  each  term  of  court,  to  ap- 
point a  competent  number  of  bailifb  to  wait  on  the  erand  jury  and  court  during 
the  term,  who  shall  be  allowed  for  their  services  two  dollars  per  day,  to  be  paid  by 
the  county. 

Bailiff,  merely  as  raeb,  has  no  aathority  to  serre  prooeiB.     1 1,  233  (9  N.  W.,  62). 

3087.  All  officers  whose  fees  are  hereinbefore  limited,  and  expenses  are  allowed, 
may  charge  and  demand  as  hereinbefore  allowed  the  price  of  all  United  States 
reyenue  stamps  required  to  be  used  in  the  dischaim  of  their  official  duties,  and 
the  same  shall  be  taxed  with  costs,  as  in  other  cases  oi  fees. 

3038.  Every  officer  whose  salary  is  in  the  nature  of  a  per  diem  shall,  before 
drawing  any  money  on  account  of  such  salary,  subscribe  an  oath  or  affirmation  in 
the  following  form:  ^'I,  A.  B.,  do  solemnly  swear  (or  affirm^  that  I  have  been 

days  necessarily  and  diligently  engaged  in  the  duties  ot  my  office  as  {insert 

iUle  of  officer).    (Cfffieer^s  name.)    A^ttest  by .*'    Any  disbursing  officer  of 

thb  state  who  shall  pay  any  portion  of  the  salary  of  any  officer  aforesaid  before 
such  oath  or  affirmation  is  subscribed  shall  forfeit  to  this  state  the  sum  of  fifty  dol- 
lars, which  forfeiture  may  be  sued  for  by  any  taxpayer. 

Sees.  3039  to  3042.  "An  «ct  to  preei^be  the  fees  of  certain  officers."  1867,  p.  89.  In  force 
Joly  4. 

3089.  The  judges  and  clerks  of  election,  also  the  board  of  canvassers  of 
the  county,  at  all  general  elections,  shall  receive  the  following  pay:  For  each  day's 
service  each  person  shall  receive  two  dollars.  The  person  making  the  return  of  the 
election  to  the  county  clerk  shall  receive  the  additional -sum  of  five  cents  for  each 
mile  necessarily  traveled;  Provided^  That  in  cities  of  the  first  class  judges  and 
clerks  of  election  shall  each  receive  the  sum  of  six  dollars  for  each  election  held  in 
said  city. 

Amended  1883,  p.  228. 

3040.  Grand  and  petit  jurors  shall  receive  for  their  services  two  dollars  for 
each  day  employed  in  the  discharge  of  their  duties,  and  mileage  at  the  rate  of  five 
cents  for  each  mile  necessarily  traveled. 

3041.  Witnesses  before  the  district  court  and  grand  jury  shall  receive  twp 
dollars  for  each  day  actually  employed  in  attendance  on  the  court  or  grand  jury, 
and  if  the  said  witness  shall  reside  more  than  one  mile  from  the  court  house  or  place 
where  the  court  is  held,  five  cents  for  each  mile  necessarily  traveled. 

Witness  fees  of  state's  witnesses  are  to  be  taxed  against  defendant  in  a  criminal  case,  on  oonvic- 
iloD,  when  snbpoonaed  from  another  state.  19,  696  (28  N.  W.,  300).  All  collections  for  what- 
orer  Aiod  (except  school)  most  be  agfcreg^ted,  and  the  commission  allowed  bnt  once;  conntj 
hoard  cannot  change  this  commiasion.     26,  632  (41  N.  W.,  404). 

304Sk  Witnesses  and  jurors  before  a  justice  of  the  peace  or  probate  court 
shall  receive  for  each  day's  attendance  one  dollar^  and  mileage  at  the  rate  of  five 
cents  for  each  mile  necessarily  traveled. 

Sees.  3043  to  3047.  ''An  act  to  regulate  the  fees  of  oonnty  judges,  comity  clerks, 
BhBriS,  and  county  treasurers.    1887,  p.  215.    In  force  January  1,  187a 

3043.  That  every  county  judge,  county  clerk,  county  treasurer,  and  sherifi^  of 
each  county,  whose  fees  shall  in  the  aggregate  exceed  the  sum  of  fifteen  hundred 
dollars  ($1,500)  each  for  the  county  judge  and  county  clerk,  and  two  thousand  dol- 
lars ($2,000^  each  for  sheriffi  and  countjr  treasurer  per  annum,  shall  pa^  such  ex- 
cess into  ttie  treasury  of  the  county  in  which  they  hold  their  respective  ofilces; 
Provided,  hoioever,  that  in  counties  having  over  25,000  inhabitants  the  county  treas- 
urer shall  receive  the  sum  of  three  thousand  dollars  ($8,000)  per  annum^  ainl  shall 
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be  famished  by  the  county  oommissioners  the  necessary  clerks  or  assistants,  whose  com- 
bined salary  shall  not  exceed  the  sum  of  two  thousand  four  hundred  dollars  ($2^400) 
per  annum.  The  sheriff  shall  receive  the  sum  of  two  thousand  five  hundred  dollars 
($2^500)  per  annum,  also  the  necessary  jail  euard  and  one  deputy,  and  the  salary  of 
such  deputy  shall  be  nine  hundred  dollars  ($900)  per  annum.  The  county  clerks 
of  such  counties  shall  receive  the  sum  of  two  thousand  five  hundred  dollars  ($2,500) 
per  annum,  and  he  shall  have  one  deputy,  whose  salary  shall  beone  thousand  dollars 
($1,000)  per  annum.  The  county  judges  of  such  counties  shall  receive  the  fees  of  such 
office,  not  to  exceed  the  sum  of  two  thousand  dollars  ($2,000)  per  annum,  and  shall  be 
provided  by  the  county  commissioners  with  the  necessary  clerks  or  assistants,  whose 
combined  salaries  shall  not  exceed  the  sum  of  one  thousand  dollars  ($1,000)  per  an- 
num; And  provided  fartlier,  That  if  the  duties  of  any  of  the  officers  above  named 
in  any  county  of  this  state  shall  be  such  as  to  require  one  or  more  assistants  or  dep- 
uties, then  such  officers  may  retain  an  amount  necessary  to  pay  for  such  assistants  or 
deputies  not  exceeding  the  sum  of  seven  hundred  dollars  ($700)  per  year  for  each  of 
such  deputies  or  assistants,  except  in  counties  having  over  seventy  thousand  (70,000) 
inhabitants  in  which  case  such  officer  may  retain  such  amount  as  may  be  necessary  to 
pay  the  salaries  of  such  deputies  or  assistants  as  the  same  shall  be  fixed  by  the  bourd; 
but  in  no  instance  shall  such  officers  receive  more  than  the  fees  by  them  respectively 
and  actually  collected,  nor  shall  any  money  be  retained  for  deputy ^  service  unless  the 
same  be  actually  paid  to  such  deputy  for  his  services;  And  provided  further ^  That 
neither  of  the  officers  above  named  shall  have  any  deputy  or  assistants  unless  the 
board  of  county  commissioners  shall,  upQn  application,  have  found  the  same  to  be 
necessary,  and  the  board  of  oounty  commissioners  shall  in  all  cases  prescribe  the 
number  of  deputies  or  assistants,  the  time  for  which  they  may  be  employed,  and  the 
compensation  they  are  to  receive. 

Amended  1885,  p.  253 ;  1887,  p.  463.  Commiasioners  maj  require  fees  over  a  certain  amonnt 
to  be  paid  into  county  treasury.  16,  681  (21  N.  W.,  398).  The  county  clerk  need  not  enter  on  fee 
book  compensations  for  making  tax  list.  26, 625  (41  N.  W.,  553).  Clerks  must  report  fees  Ar 
abstrcts  and  search  of  records.    23,  454  (36  N.  W.,  756).    See  9,  89  (2  N.  W.,  215). 

3044.  Each  of  the  officers  named  in  section  one  of  this  act  shall  on  the  first 

Tuesday  of  January,  April,  July,  and  October  of  each  year  make  a  report  to  the 

board  of  oounty  commissioners  under  oath  showing  the  difiPerent  items  of  fees  re- 

ceived,  from  whom,  at  what  time,  and  for  what  service,  and  the  total  amount  of 

fees  received  by  such  officer  since  the  last  report,  and  also  the  amount  received  for 

the  current  year. 

Clerk  need  not  include  fees  for  tax  list  26,  624  (41  N.  W.,  553).  That  therdefeodant  is  no 
longer  an  officer  is  no  defense;  mandamus  to  make  him  report     26, 342  (41  N.  W.,  245). 

3045.  Each  of  the  officers  named  in  section  one  of  this  act  shall  keep  a  book, 
which  shall  be  provided  by  the  county,  and  which  shall  be  known  as  the  fee  book» 
and  shall  be  a  part  of  the  records  of  such  office,  and  in  which  shall  be  entered  each 
and  every  item  of  fees  collected,  showine  in  separate  columns  the  name  or  the  party 
from  whom  received,  the  time  of  receiving  the  same,  the  amount  received,  and  for 
what  service  the  same  was  charged. 

8046.  Any  of  the  officers  named  in  section  one  of  this  act  who  shall  omit  to 
comply  with  ^the  provisions  of  this  act,  or  shall  fail  or  n^lect  to  keep  a  correct 
account  of  the  fees  by  him  received,  or  shall  fail  and  neglect  to  make  a  report  to 
the  board  of  county  commissioners  as  herein  provided,  or  shall  willfully  or  inten- 
tionally omit  to  charge  the  fees  provided  by  law,  with  intent  to  evade  the  pro- 
visions of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  coQviction 
shall  for  each  offense  be  fined  in  any  sum  not  less  than  twenty-five  dollars,  nor 
more  than  one  hundred  dollars;  and  any  officer  named  in  this  act  who  shall  make  a 
false  report  under  oath  shall  be  guilty  of  peijnry,  and  punished  accordingly. 
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3047.  All  fees  paid  into  the  treasury  of  any  oounty  under  the  provision  of 
ibis  act  shall  be  applied  to  the  general  fund  of  such  oounty  and  shall  be  dis- 
tributed as  provided  by  law. 

in.  PUBLIC  RECORDS. 
Sec  3048  formed  ch.  44,  R.  S.  1866,  p.  297,  entitled  **  Records." 

3048.  All  citizens  of  this  state,  and  all  other  persons  interested  in  the  ezami* 
nation  of  the  public  records,  are  hereby  fully  empowered  and  authorized  to  exam- 
ine the  same,  free  of  charge,  during  the  hours  the  respective  offices  may  be  kept 
open  for  the  ordinary  transaction  of  business. 

Fee  book  of  district  court  clerk  is  a  public  record.  19, 1071  (26  N.  W.,  620).  So  is  numeri- 
«•!  index,  17, 175  (22  N.  W.,  353);  and  stenographer's  report  of  trial,  19,  347  (27  K.  W.,  224). 

IV.  STATE  EXECUTIVE  OFFICERS. 

For  State  Superintendent,  see  Public  Instruction,  p.  775. 

Sees.  3049  to  3053.  ''An  act  prescribing  and  defining  the  powers  and  duties  of  the  governor 
of  the  state.''  1867,  p.  100.  In  force  June  24.  (Sections  4  and  5  superseded  bj  sections  10,  11, 
«nd  13,  art  V,  Const) 

3049.  The  governor  is  hereby  constituted  the  legal  eostodian  of  all  the 

1  property  of  the  state,  not  specially  entrusted  to  other  officers  by  law ;  and  he  is 
lereby  authorized  and  empowered  to  take  summary  possession  of  such  property  of 
the  state,  without  any  process  of  law,  and  to  adopt  such  measures  as  he  may  deem 
proper  to  preserve  it  from  injury  or  deterioration. 

3050.  It  shall  be  the  duty  of  the  several  ofBoerB  of  the  executive  department 
to  make  a  written  report  to  the  governor  of  the  state  of  the  public  business  en- 
trusted to  their  charge.,  whenever  required  by  him  so  to  do. 

3051.  All  oommiSBions  to  civil  officers  in  this  state  shall  be  issued  and 
signed  by  the  governor,  and  countersigned  by  the  secretary  of  state,  and  a  record 
thereof  kept  in  the  office  of  the  secretary  of  state. 

3052.  The  governor  shall  by  proclamation  set  apart  one  day  in  each  year  as 
a  day  of  so!?mn  and  public  thanksgiving  to  Almighty  Grod  for  his  blessings  to 
us  as  a  state  and  a  nation,  and  no  business  shall  be  transacted  on  that  day  at  any 
departments  of  state. 

3063.  The  governor  shall  appoint  a  private  secretary  to  serve  during  the 
CDDtinnance  of  his  term  of  office,  who  shall  receive  a  salary  of  fifteen  hundred  dol- 
lars per  annum,  payable  in  the  same  manner  as  the  salaries  of  state  officers. 

The  general  appropriation  biUs  of  1889,  p.  613,  allow  $1,700 ;  of  1891,  p.  440,  allow  $2,000. 

Sees.  3054  to  3059.  **  An  act  to  proyide  for  the  election  of  an  attorney  general  for  the  state 
of  Nebraska  and  to  prescribe  his  duties  and  fix  his  compensation.''  1869,  p.  184.  In  force  Febru- 
ary 15.  (Sees.  1  and  2,  and  9  to  12,  being  either  of  temporary  application  or  superseded  by  later 
proTisions,  are  omitted.) 

3054.  The  attorney  general  shall  appear  for  the  state,  and  prosecute  and  de- 
fend all  actions  and  proceedings,  civil  or  criminal,  in  the  supreme  court,  in  which 
the  state  shall  be  interested  or  a  party,  and  shall  also,  when  requested  by  the  gover- 
nor, or  either  branch  of  the  legislature,  appear  for  the  state  and  prosecute  and  de- 
fend in  any  other  court,  or  before  any  officer,  any  cause  or  matter,  civil  or  criminal, 
in  which  the  state  may  be  a  party,  or  interested. 

Amended  1873,  G.  S.,  p.  1018^  Board  of  transportation  cannot  control  action  of  attorney  gen- 
eral.    22,  318  (35  N.  W.,  118). 

3055.  The  attorney  general  may,  on  his  own  motion,  or  whenever  thereunto 
requested  by  any  officer  of  the  executive  department,  having  charge  of  any  official 
bond,  contract,  or  matter,  shall,  upon  a  breach  thereof,  prosecute  any  official  bond 
deposited  in  any  office  of  the  executive  department,  or  any  contract  in  which  the 
state  is  interested,  and  may,  and  when  so  requested  shall,  bring,  prosecute,  and  do- 
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fend  for  the  state  any  sait,  matter,  or  thing,  civil  or  criminal^  in  which  the  state  ia 
interested,  or  relating  to  any  matter  connected  with  the  execntive  department 
fiewritten  1873,  p.  1019. 

3056.  The  attorney  general  shall  consult  with  and  advise  the  district  attorneys^ 
when  requested  by  them,  in  all  matters  pertaining  to  the  duties  of  their  office ;  and 
he  shall  have  authority  to  require  their  aid  and  assistance  in  all  matters  pertaining 
to  his  duties  in  their  respective  districts,  and  may,  in  any  case  brought  to  the  su- 
preme court  from  their  respective  districts,  demand  and  receive  the  assistance  of  the 
district  attorney  from  whose  district  such  case  is  brought.  He  shall  also,  when  re- 
quired, give  his  opinion  in  writing,  without  fee,  upon  all  questions  of  law  submit- 
ted to  him  by  the  legislature,  or  either  branch  thereof,  or  by  the  governor,  secretary 
of  state,  treasurer  or  auditor. 

3057.  Whenever  requested  by  the  governor,  secretary  of  state,  treasurer,  or 
auditor,  he  shall  prepare  proper  drafts  for  contracts,  forms,  and  other  writings 
which  may  be  wanted  tor  the  use  of  the  state ;  and  he  shall  report  to  the  legis* 
lature  or  either  branch  thereof,  whenever  requested,  upon  any  business  pertaining 
to  the  duties  of  his  office. 

3058.  All  moneys  received  by  the  attorney  general,  belonging  to  the  people 
of  the  state,  shall  be  immediately,  upon  the  receipt  thereof,  paid  by  him  into  the 
state  treasury. 

3059.  He  shall  keep  in  proper  books,  provided  for  that  purpose  at  the  expense 
of  the  state,  a  register  of  all  actions  and  demands  prosecuted  or  defended  by 
him  in  behalf  of  this  state,  and  of  all  proceedings  had  in  relation  thereto,  and  shall 
deliver  the  same  to  his  successor  in  office. 

Sec.  3060.  **Aii  act  to  proyida  for  the  appointment  of  a  deputy  attorney  generaL'^ 
1887,  p.  629.    In  force  Jnly  1. 

3060.  That  the  attorney  general  of  Nebraska  shall  have  power  to  appoint 
a  deputy  attorney  general,  who  shall  give  bond  to  the  state  of  Nebraska,  in  the 
sum  of  twenty-five  thousand  dollars,  with  good  and  sufficient  securities,  to  be  ap- 
proved by  the  governor,  which  bond,  together  with  a  copy  of  his  appointment, 
shall  be  deposit^  in  the  office  of  the  secretary  of  state.  And  the  said  deputy  may 
do  and  pe^orm,  in  the  absence  of  the  attorney  general,  all  the  acts  and  duties  that 
may  be  authorissed  ahd  required  to  be  performed  by  the  attorney  general.  And  the 
attorney  general  shall  be  responsible  for  all  the  acts  of  his  deputy. 

Th'ia  section  held  legal  and  yalid.     25,  670  (41  N.  W.,  643). 

AUDITOR. 
Sees.  3061  to  3075  formed  sees.  1  to  16,  except  sec  12,  cb.  4,  R.  S.  1866,  p.  19. 

3061.  The  auditor  shall  reside  and  keep  his  office  at  the  seat  of  govern- 
ment. 

Original  chapter  read  territorial  auditor  and  school  commissioners;  abrogated  by  constitution. 

3062.  The  auditor  is  declared  to  be  the  general  accountant,  of  the  8tate» 
and  the  keeper  of  all  public  account  books,  accounts,  vouchers,  documents,  and  all 
papers  relating  to  the  accounts  and  contracts  of  the  state,  and  its  revenue,  debt,  and 
fiscal  affairs,  not  required  by  law  to  be  placed  in  some  other  office,  or  kept  by  some 
other  officer  or  person. 

3063.  It  shall  be  the  duty  of  the  auditor  to  digest,  prepare,  and  report  to 
the  governor  of  the  state,  at  least  twenty  days  before  the  commencement  of  each 
regular  session  of  the  legislative  assembly :  First — A  full  and  detailed  statement  of 
the  condition  of  the  treasury,  and  the  amount  of  the  expenditures  for  the  last  fiscal 
year.  Second — A  full  and  detailed  statement  of  the  public  debt,  showing  fully  all 
liabilities  and  resouines  of  the  state.     Third — Estimates  of  the  revenue  and  ezr 
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penditnres  for  tike  next  sucoeediDg  year.  Fourth — Soch  plans  as  he  may  deem  ex- 
pedient for  the  support  of  public  credit,  for  lessening  the  public  expenses,  for  using 
the  public  money  to  the  best  advantage,  for  promoting  frugality  and  economy  in 
public  offices,  and  generally  for  the  better  management  and  more  perfect  understand- 
ing of  the  fiscal  afiairs  of  the  state,  and  for  securing  uniformity  and  efficiency  in 
the  levying  and  collection  of  taxes,  and  systematizing  the  work  to  be  done  by  offi-e 
oers  having  duties  to  perform  under  the  revenue  law.  Fifth — A  tabutur  statement 
showing  separately  the  whole  amount  of  each  appropriation  of  money  made  by  law, 
the  amount  paid  under  the  same,  and  the  balance  unexpended.  Siosth — A  tabular 
statement  showing  separately  the  amount  of  money  received  into  the  stale  treasury 
from  all  sources  in  the  preceding  fiscal  year,  the  amount  received  from  each  county, 
and  for  what  years  paid,  the  amount  of  penalties  and  interest  reported  collected 
on  delinquent  taxes,  and  the  balance  due  from  each  county  on  account  of  taxes  for 
each  year  for  which  such  balances  may  be  due.  Seventh — A  tlibular  statement 
showing  the  whole  number  of  acres  of  land  and  value,  total  value  of  town  lots, 
and  the  whole  number  and  value  of  each  item  of  taxable  property  returned  by  the 
several  assessors  and  county  clerks  to  the  state  board  of  eoualization. 

3064.  It  shall  be  the  duty  of  the  auditor — First — ^To  audit,  adjust,  and  set- 
tle all  claims  for  services  rendered,  or  expenditures  made  for  the  benefit  of  the  state, 
provided  such  services  are  rendered  or  expenditures  made  by  authority  of  law,  ex- 
cept only  such  claims  as  may  be  expressly  required  by  law  to  be  audited  and  settled 
by  other  officers  or  persons.  Second — To  draw  all  warrants  upon  the  treasury  for 
money,  except  only  in  cases  otherwise  expressly  provided  for  by  law,  and  all  warrants 
86  drawn  shall  bear  upon  their  face  a  reference  to  the  law  authorizing  the  drawing 
of  the  same,  naming  the  fund  out  of  which  it  shall  be  paid,  and  shall  be  counter- 
signed by  the  state  treasurer  before  it  is  delivered  to  the  par^  in  whose  favor  it  is 
drawn.  Third — ^To  audit,  settle,  and  adjust  the  accounts  of  all  collectors  of  the 
state  revenues,  and  other  holders  of  public  money  who  are  required  by  law  to  pay 
the  same  into  the  state  treasury.  Fourth — Whenever  it  is  ascertained  that  by  mis- 
take, or  otherwise,  any  county  treasurer,  or  other  person,  has  paid  into  the  treasury 
any  sum  of  money  not  due  the  state,  the  auditor  shall,  on  the  state  treasurer's  certifi- 
cate that  such  sum  has  been  paid  to  him,  and  that  it  was  not  due  the  state,  refund 
to  such  county  treasurer  or  other  person  the  amount  so  paid,  by  drawing  a  warrant 
therefor  upon  the  state  treasury.  Fifth — To  keep  an  account  between  the  state  and 
state  treasurer,  charging  him  with  all  amounts  by  him  received,  and  giving  him 
credit  for  all  sums  by  him  paid  on  account  of  indebtedness,  redeemed  or  otherwise, 
in  aooordanoe  with  law.  Siosth — To  keep  an  account  of  all  debts  and  credits  be- 
tween the  state  and  the  several  states,  and  the  United  States,  and  with  each  county 
in  the  state.  Seventh — To  direct  prosecutions  in  the  name  of  the  state  for  all  official 
delinquencies,  in  relation  to  the  assessment,  collection,  and  payment  of  the  revenue, 
against  all  persons  who  by  any  means  become  possessed  of  public  money  or  prop- 
erty due  or  belonging  to  the  state,  and  fail  to  pay  or  deliver  the  same,  and  against 
all  debtors  of  the  state.  Eighth — To  procure  from  the  proper  officers  an  abstract 
and  description  of  all  lands  within  the  state  not  yet  procured,  and  annually  here- 
after, abstracts  and  descriptions  of  such  lands  as  shall  become  taxable,  the  expense 
of  all  which  shall  be  paid  out  of  the  state  treasury,  and  which  lists  the  auditor  shall 
transmit  to  the  clerks  of  the  counties  in  which  such  lands  may  be  situated.  Ninth — 
To  give  information  in  writing  to  either  house  of  the  legislative  assembly,  whenever 
required,  upon  any  subject  relating  to  the  fiscal  affiiirs  of  the  state,  or  in  r^ard  to 
any  duty  of  his  office.  Tenth — To  furnish  offices  for  himself  and  the  state  treas- 
urer, and  all  fuel,  lights,  books,  blanks,  forms,  paper,  and  stationery  required  for 
46 
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the  proper  discharge  of  the  daties  of  their  offices^  and  also  such  books^  blanks^  etc, 
as  may  be  necessary  for  the  ase  of  the  county  clerks^  treasurers^  assessors,  or  oth&r 
officers  having  duties  to  perform  under  the  revenue  law,  which  shall  be  sent,  npon 
the  requisition  of  the  county  commissioners,  to  the  clerks  of  the  proper  counties,  for 
distribution  to  the  several  officers;  the  expense  of  all  which  shall  be  paid  out  of  the 
state  treasury. 

3065.  All  county  treasurerB,  or  other  persons  who  are  by  law  required  to 
make  settlenieilts  or  pay  money  into  the  state  treasury  at  certain  specified  times, 
shall,  on  or  before  such  date,  exhibit  their  accounts  and  vouchers  to  the  state  aud- 
itor, who  shall,  as  soon  as  practicable,  examine,  adjust,  and  settle  such  accounts,  and 
report  to  the  state  treasurer  the  balance  found  due  the  state,  and  if  any  county  treas- 
urer or  other  person  so  required  by  law  to  pay  funds  into  the  state  treasury  shall  fail 
to  make  the  settlement  herein  required  at  the  proper  time,  or  to  pay  the  amount  so 
found  due  to  the  state  treasurer,  and  produce  his  receipt  to  the  auditor  within  ten 
days  after  the  settlement  above  required,  the  delinquent  shall  forfeit  to  the  state  all 
collection  fees  and  mileaee  allowed  by  law,  and  also  a  penalty  of  ten  per  cent  on  the 
amount  wrongfully  withheld,  and  interest  on  the  whole  at  the  rate  of  fifteen  per 
cent  per  annum  from  the  time  the  same  should  have  been  paid  until  actual  payment, 
and  the  auditor  shall  charge  such  -delinquent  accordingly;  and  the  whole  amount  of 
principal  and  forfeiture  may  be  recovered  by  action  on  the  official  bond  of  the  delin- 
quent, or  otherwise,  according  to  law. 

3066.  AH  persons  having  claims  against  the  state  shall  exhibit  the  same, 
with  the  evidence  in  support  thereof,  to  the  auditor,  to  be  audited,  settled,  and  al- 
lowed within  two  years  after  such  claims  shall  accrue;  and  in  all  suits  brought  in 
behalf  of  the  state,  no  debt  or  claim  shall  be  allowed  against  the  state  as  a  set-ofiy  but 
auch  as  has  been  exhibited  to  the  auditor,  and  by  him  allowed  or  disallowed,  except 
only  in  cases  where  it  shall  be  proved  to  the  satisfaction  of  the  court  that  the  defend- 
ant at  the  time  of  trial  is  in  possession  of  vouchers  which  he  could  not  produce  to 
the  auditor,  or  that  he  was  prevented  from  exhibiting  the  claim  to  the  auditor,  by 
absence  from  the  state,  sickness,  or  unavoidable  accident;  Provided,  The  auditor 
shall  in  no  case  audit  a  claim  or  set-off  which  is  not  provided  by  law. 

3067.  The  auditor,  whenever  he  may  think  it  necessary  to  the  proper  settle- 
ment of  any  account,  may  examine  the  parties,  witnesses,  or  others,  on  oath  or 
affirmation,  touching  any  matter  material  to  be  known  in  the  settlement  of  such  ac- 
count. 

3068.  All  accounts,  vouchers,  and  documents,  settled  or  to  be  settled  by  the 
auditor,  shall  be  preserved  in  his  office,  and  copies  thereof,  authenticated  by  his 
official  seal,  shall  be  given  to  any  person  interested  therein  who  shall  require  the 
same,  on  the  payment  to  the  auditor  of  ten  cents  for  every  one  hundred  words  in 
sudi  copies. 

8069.  In  all  cases  of  grants,  salaries,  pay,  and  expenses,  ascertained  and  al- 
lowed by  law,  found  due  to  individuals  from  the  state  when  audited,  the  auditor 
shall  draw  warrants  upon  the  treasury  for  the  amount;  but  in  case  of  claims,  the 
adjustment  and  payment  of  which  are  not  provided  for  by  law,  no  warrant  shall  be 
drawn  by  the  auditor,  or  countersigned  or  paid  by  the  state  treasurer,  but  all  such 
claims  shall  be  i*eported  to  the  next  legislative  assembly,  with  such  recommendation 
as  the  auditor  may  deem  just. 

3070.  If  any  person  interested  shall  be  dissatisfied  with  the  decision  of  the 
auditor  on  any  claim,  account,  or  credit,  it  shall  be  the  duty  of  the  auditor,  at  the 
request  of  said  person,  to  refer  the  same,  with  the  reason  for  his  decision,  to  the 
legislative'assembly. 
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3071.  The  auditor  shall  report  to  the  legislative  assembly,  within  ten  days  after 
the  conimenceroeDt  of  each  regular  session,  a  list  of  all  county  treasurers  and 
other  persons  holding  the  public  money  whose  accounts  remain  unsettled  for 
six  months  after  they  shoula  have  been  settled  according  to  law,  or  remain  unsettled 
at  the  close  of  the  fis(  al  year,  with  the  reason,  if  any,  therefor. 

3072.  The  auditor  shall  have  power  to  administer  all  oaths  or  affirma* 
tions  required  by  law,  in  matters  pertaining  to  the  duties  of  his  office,  and  may 
do  and  perform  all  acts  or  duties  authorized  to  be  performed  by  notaries  public,  by 
the  laws  of  the  state,  subject,  however,  to  such  restrictions  as  are  provided  by  law 
for  notaries. 

3073.  All  books,  papers,  letters  and  transactions  pertaining  to  the  office  of 
auditor  shall  be  open  to  the  inspection  of  a  committee  of  the  l^islative  assem« 
bly,  or  either  branch  thereof,  who  shall  examine  and  settle  all  theauaitor's  accounts, 

3074.  The  auditor  shall  have  power  to  appoint  a  deputy,  who  shall  give  a 
bond  to  the  state  of  Nebraska,  with  good  and  sufficient  security,  in  the  same  sum 
required  of  the  auditor,  which  bond  shall  be  approved  by  the  governor  and  depos- 
ited with  the  secretary  of  state,  and  when  so  appointed  the  deputy  may  do  and  per- 
form, in  the  absence  of  the  auditor,  such  acts  herein  authorized  and  required  of  the 
auditor,  as  the  auditor  may  authorize  him  to  do,  subject  to  the  same  restrictions; 
Provided^  however,  That  the  state  shall  not  be  liable  for,  or  pay  any  salary  to  such 
deputy  other  than  the  salary  provided  for  the  auditor  for  his  services,  unless  allowed 
by  the  legislative  assembly. 

3075.  The  auditor  shall  keep  a  seal  of  office  for  the  authentication  of  all  pa- 
pers, writings,  and  documents  required  to  be  certified  by  him,  and  copies  so  authen- 
ticated and  certified,  of  alt  papers  and  documents  lawfully  deposited  in  his  officCj 
shall  be  received  in  evidence  as  the  original. 

Sees.  3076  to  3079.  "An  act  defining  the  dnties  of  the  oommissioner  of  public  lands 
and  buildings.**    1877,  p.  172.     In  force  February  19.     (Section  1  repealed  1881,  p.  102.) 

3076.  The  said  commissioner  shall  appoint  a  deputy,  who  shall  attend  at  the 
office  of  said  commissioner,  from  whom  he  shall  require  a  bond  not  less  than  ten 
thousand  dollars,  and  who  shall,  in  the  absence  of  said  oommissioner,  perform  all 
acts  devolving  upon  him  by  law. 

3077.  The  said  commissioner  shall  procure  a  seal  with  proper  devices  and  the 
words  "  Nebraska  State  Land  Office*'  engraved  thereon,  which  seal  shall  be  used  by 
him  officially  in  all  matters  pertaining  to  his  office  wlierein  a  seal  is  required. 

3078.  The  records  appertaining  to  all  public  lands  of  the  state  shall  be  kept 
in  the  office  of  said  commissioner  at  the  seat  of  government. 

3079.  The  commissioner  shall  perform  such  duties  as  may  be  devolved  upon 
him  by  the  boards  provided  for  in  section  19  of  article  V  and  section  1  of  article 
TTII  of  the  constitution. 

Sees.  3080  to  3083.  '*An  act  to  appoint  the  oommissionar  of  pabUc  lands  and  buildings  of 
Nebraska  a  custodian  in  the  state  of  Nebraska  to  receive  from  the  surveyor  general  for  the  state  of 
Nebraska,  or  other  authorities  of  the  United  States,  aU  field  notes,  maps,  charts,  records,  and  all 
other  papers  appertcdning  to  the  land  titles  within  the  state  of  Nebraska,  including  all  surveys 
made  under  and  by  the  authority  of  the  United  States  of  all  lands  within  the  state  of  Nebraska, 
and  to  authorize  and  require  such  custodian  to  receive  the  same  and  provide  for  their  safe  keeping 
and  care."    1889,  p.  567.     In  force  March  2. 

3080.  That  the  commissioner  of  public  lands  and  buildings  of  Nebraska  be 
and  he  is  hereby  made,  appointed,  and  constituted  as  a  custodian  within  and  for 
the  said  state  of  Nebraska  to  receive  from  the  surveyor  general  of  the  United  States 
for  the  state  of  Nebraska,  or  from  any  other  authorized  officer  or  agent  of  the  United 
States  having  the  care,  custody,  and  keeping  of  the  same,  all  the  field  IloteSi 
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maps,  charts,  records,  and  all  other  papers  appertaining  or  in  any  manner  con- 
pec^  to  or  with  the  land  titles  within  the  state  of  Nebraska,  inchidiog  all  surv^s 
of  lands  within  the  state  made  under  or  by  authority  of  the  United  States. 

3081.  That  the  commissioner  of  public  lands  and  buildings  of  the  state  of 
Nebraska  be  and  he  is  hereby  authorized,  empowered,  and  required  as  such  custodian 
to  receiye  from  the  surveyor  general  of  the  United  States,  or  from  any  authorized 
agent  or  officer  of  the  United  States  having  the  care  and  custody  of  the  same, 
all  field  noteSf  maps,  charts,  records,  and  all  other  papers  appertaining  in  any 
manner  to  the  titles  of  lands  within  the  state  of  Nebra&a,  including  all  surveys  of 
lands  within  the  state  of  Nebraska  made  under  authority  of  the  United  States. 

3082.  The  commissioner  of  public  lands  and  buildings  of  the  state  of  Ne- 
braska as  such  custodian  shall  provide  for  and  safely  keep  in  his  office  all  the 
surveys,  field  notes,  maps,  charts,  records,  and  all  other  papers  mentioned  in 
section  one  of  this  act,  the  same  as  other  public  records  are  kept  in  his  office. 

3083.  That  the  commissioner  of  the  general  land  office  or  any  surveyor  general 
or  deputy  surveyor  general  or  any  agent  or  authority  of  the  United  States,  or  any 
county  surveyor  of  the  state  of  Nebraska,  shall  at  all  times  have  free  access  to 
the  surveys,  field  notes,  maps,  charts,  records,  and  other  papers  as  provided  for  in 
this  act;  the  reception  and  safe  keeping  of  which  is  herein  provided  for,  and  which 
shall  be  received  from  the  United  States  under  the  authority  of  any  act  of  the  con- 
gress of  the  United  States. 

SECRETARY   OP   STATE. 

Sees.  3084  to  3090.  "An  act  to  define  the  duties  of  the  seoretary  of  State.'*  1877,  ^ 
195.     In  force  June  1. 

8084.  All  public  acts,  laws,  and  resolutions  passed  by  the  legislature  of  the 
state  shall  be  carefully  deposited  in  the  office  of  the  secretary  of  state,  and  the  seo* 
retary  of  state  is  charged  with  the  safe  keeping  of  said  office  and  all  laws,  acts, 
resolutions,  bonds,  papers,  and  records  which  now  are  or  shall  hereafter  be  depos- 
ited therein.  He  shall  not  permit  any  original  rolls,  papers,  or  public  documents 
filed  in  his  office  to  be  taken  out  of  it  unless  called  for  by  a  resolution  of  either  or 
both  houses  of  the  legislature,  or  for  the  examination  by  the  executive. 

3085.  The  secretary  of  the  senate  and  the  clerk  of  the  house  of  representatives, 
at  the  close  of  each  session  of  the  legislature,  shall  deliver  to  the  secretary  of  state 
all  books,  bills,  documents,  and  papers  in  the  possession  of  either  branch  of  the 
legislature,  correctly  labeled,  folded,  and  classified,  according  to  the  subject-matter 
of  such  documents,  respectively;  and  the  secretary  of  state  is  hereby  required  to 
preserve  the  same  in  his  office. 

3086.  There  shall  be  paid  to  the  secretary  of  state  the  following  fees:  For  a 
certificate  without  seal,  fifty  cents.  For  each  commission  to  any  officer  or  other  per- 
son, except  military  commissions,  one  dollar.  For  copies  of  exemplification  of  rec- 
ords, with  seal,  for  each  one  hundred  words,  ten  (10)  cents.  For  copies  of  bills  or 
other  papers,  with  certificate  under  seal,  for  each  one  hundred  words,  ten  cents.  For 
receiving  and  filing  articles  of  association,  corporations,  or  consolidations,  bonds, 
oath  of  office,  each,  one  dollar.  For  recording  the  same,  for  each  one  hundred 
words,  ten  cents.  For  issuing  each  license,  one  dollar.  For  taking  acknowledg- 
ment of  a  deed,  mortgage,  power  of  attorney,  or  other  writing  with  certificate  under 
seal,  fifty  cents.     For  administering  oath  to  an  affiant,  fifty  cents. 

3087.  It  shall  be  the  duty  of  the  secretary  of  state :  First — ^To  countersign 
and  affix  the  seal  of  the  state  to  all  commissions  required  by  law  to  be  issued  by  the 
governor.  Second — To  keep  a  register  of  all  such  commissions,  specifying  the 
person  to  whom  granted,  the  office  conferred,  the  date  of  signing  the  commission^ 
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and  when  bond  is  taken^  the  date  and  amount  thereof,  and  the  names  of  the  sare- 
ties.  Third — ^To  make  and  keep  proper  indexes  to  the  records  on  all  public  actS| 
resolutions,  papers,  and  documents  in  hi»  office.  Fourth — ^To  give  any  person  rer 
quiring  the  same,  and  paying  the  lawful  fees  therefor,  a  copy  of  any  laws,  act, 
resolution,  record,  or  pa|)er  in  his  office,  and  attach  thereto  his  certificate  under  th^ 
seal  of  the  state.  Itjflh — To  take  charge  at  the  close  of  each  session  of  legislature 
of  all  tables,  chairs,  desks,  and  other  furniture  of  the  two  houses  thereof,  and  not 
permit  the  same  to  be  wasted  or  used  for  other  than  public  purposes  during  the 
recess  of  the  legislature.  Siocth — To  take  charge  of  and  keep  in  repair  and  replen- 
ish the  furniture  of  the  state  house,  except  as  otherwise  provided.  Seventh — ^To  fur« 
nish  the  legislature  and  the  officers  thereof  all  necessary  fuel  and  stationery  when  so 
directed  by  resolution  of  the  l^islature,  or  either  branch  thereof.  Eighth— To  print 
and  supervise  the  distribution  of  laws  and  journals,  and  keep  an  account  thereof. 
Ninth — To  make  out  and  present  to  the  governor,  at  least  ten  days  before  each  r^ 
ular  session  of  the  legislature,  a  report  showing  the  amount  of  all  fees  received  by 
him  and  paid  over  to  the  treasurer,  the  expenditures  of  his  office,  the  contracts  let 
by  the  state  for  fuel,  stationery,  and  sprinting,  and  for  copying,  printing,  bind- 
ing, and  distributing  the  laws  and  iournals,  and  for  all  other  printing  ordered  by 
the  legislature,  and  stating  particularly  the  manner  in  which  the  sanie  have  been 
fulfilled  and  such  geneeral  accounts  of  the  business  of  his  office  as  may  be -necessary 
for  the  inforration  of  the  legislature.  Tenth — ^In  the  publication  of  the  laws  of  this 
state,  or  the  resolution  or  journals  of  the  legislature,  the  secretary  of  state  shall 
cause  to  be  published  in  each  volume  a  general  certificate  to  the  effect  that  the  same 
as  contained  in  such  volumes  are  true  copies  of  the  laws  and  resolutions  of  the  leg- 
islature, as  the  case  may  be,  on  file  in  his  office.  Eleventh — Whenever  any  bill 
which  shall  have  passed  both  houses  of  the  legislature  shall  be  returned  by  the 
governor  with  his  objections  thereto,  and  upon  a  reconsideration  shall  pass  both 
nouses  by  the  constitutional  majority,  it  shall  be  authenticated  as  having  become  a  law 
by  a  certificate  thereon  to  the  following  effect,  viz. :  This  bill  having  been  returned 
by  the  governor,  with  his  objections  thereto,  and,  after  reconsideration,  having  passed 

both  houses  by  the  constitutional   majority,  it  has  become  a  law  this day  of 

,  A.  D.  — -,  which,  being  signed  by  the  president  of  the  senate  and  speaker 
of  the  house  of  representatives,  shall  be  deemed  a  sufficient  authentication  thereof^ 
and  the  bill  shall  be  deposited  with  the  laws  in  the  office  of  the  secretary  of  state. 
Twdfth — Whenever  any  bill  which  shall  have  passed  both  houses  of  the  legislature 
and  shall  not  be  returned  by  the  governor  or  filed  with  his  objections  in  the  office 
of  the  secretary  of  state,  as  required  by  section  fifteen  (15)  of  article  five  (5)  of  the  * 
constitution,  it  shall  l)e  the  duty  of  the  secretary  of  state  to  authenticate  the  same  by 
a  certificate  tb^reon  to  the  following  effect,  as  the  case  may  be,  viz.:  This  bill  having 
remained^ith  the  governor  five  (6)  days,  Sundays  excepted,  the  legislature  being  in 
session,  the  governor  having  failed  to  return  this  bill  to  the  legislature  during  its 
aession,  and  having  failed  to  file  it  in  my  office  with  his  objections  within  five  (6) 
days  after  adjournment  of  the  legislature,  it  has  thereby  became  a  law.  Witness  my 
hand  this day  of ,  A.  D. . 

3088.  The  secretary  of  state  shall  have  power  to  appoint  a  deputy,  and  when 
so  appointed  the  deputy  shall  do  and  perform,  in  case  of  the  absence  or  disability  of 
the  secretary  of  state,  all  the  duties  herein  authorized  and  required  of  the  secretair 
of  .state,  and  the  secretary  of  state  shall  be  responsible  for  all  the  official  acts  of  his 
deputy. 

3089.  Said  deputy  shall  receive  a  salary  of  fifteen  hundred  dollars  ($1,600) 
per  annum,  to  be  paid  by  warrant  of  the  auditor  of  public  accounts  on  the  treas- 
urer, said  warrant  to  be  drawn  monthly. 
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3090.  The  secretary  of  the  state  shall  have  power  to  adminiBter  oaths  and 
affirmations,  acknowledgments,  and  proof  of  the  execution  of  deeds,  mortgages,  power 
of  attorney,  and  other  instruments  in  writing,  to  be  used  or  recorded  in  this  state. 
He  shall  be  allowed  such  fee  as  is  provided  for  tiotary  public  in  such  cases  made 
and  provided. 

TREASURER. 
Sees.  3091  to  3099  formed  sees.  17  to  28,  except  Recs.  25  and  26,  ch.  4,  R.  S.  1866,  p.  24. 
8091.  The  '''state  treasurer  shall  reside  and  keep  his  office  at  the  seat  of 
government. 

3092.  It-  shall  be  the  duty  of  the  *state  treasurer :  First — To  receive  and  keep 
all  moneys  of  the  state  not  expressly  required  to  be  received  and  kept  by  some  other 
person.  Second — To  disburse  the  public  moneys  upon  warrants  drawn  upon  the 
state  treasury  according  to  law  and  not  otherwise.  Third — To  keep  a  just,  trui^ 
and  compreliensive  account  of  all  moneys  received  and  disbursed.  Fourth — To  keep 
a  just  account  with  each  fund,  and  each  head  of  appropriation  made  by  law,  and 
the  warrants  drawn  a^inst  them.  Fifth — To  render  a  full  statement  to  the  auditor 
of  all  moneys  received  by  him  from  whatever  source ;  if  on  account  of  the  revenue^ 
for  what  years;  of  all  penalties  and  interest  on  delinquent  taxes  reported  to,  or  ac> 
counted  for,  to  him,  and  of  all  disbursements  of  the  public  funds;  with  aiist,  in  nu- 
merical order,  of  all  warrants  redeemed,  the  name  of  the  payee,  amount  interest,  and 
total  amount  allowed  thereon ;  with  the  amount  of  the  balance  of  the  several  funds 
unexpended ;  which  statement  shall  be  made  on  the  first  day  of  December,  March, 
June,  and  September,  and  oftener  if  required.  Sixth — To  report  to  the  legislative 
assembly  as  soon  as  practicable,  but  within  ten  days  after  the  commencement  of 
each  regular  session,  a  detailed  statement  of  the  condition  of  the  treasury,  and  its 
operations  for  the  preceding  fiscal  year.  Seventh — To  give  information  in  writing 
to  either  house  of  the  l^islative  assembly,  whenever  required,  upon  any  subject 
connected  with  the  treasury,  or  touching  any  duty  of  his  oflice.  EigJUli — He  shall 
account  for  and  pay  over  all  moneys  received  by  him  as  such  treasurer  to  his  suc- 
cessor in  office,  and  deliver  all  books,  vouchers,  and  efiects  of  office  to  him,  and  such 
successor  shall  receipt  therefor. 

3093.  All  the  books,  papers,  letters,  and  transactions  pertaining  to  the  office 
of  treasurer  shall  be  open  to  the  inspection  of  a  committee  of  the  legislative  as- 
sembly or  either  branch  thereof,  to  examine  and  settle  all  accounts,  and  to  count  all 
moneys;  and  when  the  successor  of  any  such  treasurer  ^hall  be  elected  and  quali- 
fied the  state  auditor  shall  examine  and  settle  all  accounts  of  such  treasurer  remain- 
ing unsettled,  and  give  him  a  certified  statement  showing  the  balance  of  moneys, 
securities,  and  effects  for  which  he  is  accountable,  and  which  have  been  delivered  to 
his  successor,  and  report  the  same  to  the  legislative  assembly. 

3094.  The  treasurer  shall  have  power  to  administer  all  oaths  required  by 
law,  in  matters  pertaining  to  the  duties  of  his  office. 

3095.  The  treasurer  shall  keep  a  seal'6f  office  for  the  authentication  of  all 
papers,  writings,  and  documents  required  by  law  to  be  certified  by  him,  and  copies 
so  authenticated  and  certified,  of  all  pa|)ers  and  documents  lawfully  deposited  in  his 
office,  shall  bo  received  as  evidence  the  same  as  the  original  papers  and  doeumeints. 

3096.  If  the  state  treasurer  shall  willfully  refuse  or  neglect  tO  pay  any 
warrant  lawfully  drawn  upon  the  treasury,  when  the  money  for  the  (payment  of 
the  same  is  in  the  treasury,  he  shall  forfeit  and  pay  fourfold  the  amount,  to  be  re- 
covered by  action  against  the  treasurer  and  his  sureties,  on  his  official  bond  or  other- 
wise.    He  shall  also  suffer  such  punishment  as  the  law  may  provide. 

3097.  The  *treasurer  shall' have  power  to  appoint  a  deputji  who  shall  give  a 
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bond  to  the  state  of  Nebraska^  with  good  and  saffioient  securityi  to  be  approved  by 
the  governor,  in  the  sam.  of  ten  thousand  dollars^  which  bond^  together  with'  a  copy 
of  his  appointment  and  oath  of  ofiSce,  the  deputy  shall  deposit  in  the  offioe  of  the 
secretary  of  state,  and  th,e  said  deputy  may  do  and  perform,  in  the  absence  of  the 
treasurer,  all  of  the  acts  and  duties  that  he  may  be  authorized  to  perform  by  the 
treasurer,  subject  to  the  same  restrictions  as  the  treasurer,  and  the  treasurer  shall  be . 
responsible  for  all  the  official  acts  of  his  deputy. 

3098.  The  auditor  and  the  '''treasurer  shall  deliver  over  to  his  BUOCessor  in 
office  all  books,  papers,  records,  vouchers,  presses,  and  furniture  appertaining 
thereto. 

3099.  The  fiscal  year  shall  commence  on  the  first  day  of  December,  in  each 
year,  and  end  on  the  thirtieth  day  of  November,  in  each  year. 

Sees.  3100  to  3102.  ''An  act  to  proyde  for  the  publication  of  the  laws  and  jonrnals  of 
the  sixteenth  sedsion  of  the  legislature,  afnd  the  biennial  reports  of  certain  state  ofQoers,  and  for 
the  preservation  of  said  reports."  1881,  p.  390.  In  force  Febrnary  2a  (Sees.  1  and  2,  referring 
only  to  a  particular  session,  are  omitted.) 

3100.  That  the  state  officers  who  are  required  by  law  to  make  biennial  rc^ 
WnrtSto  the  legislature  shall  cause  the  same  to  be  print^  by  the  state  printer,  and 
have  ready  for  distribution  on  or  before  the  first  day  of  the  session  of  the  legisla- 
ture, as  hereinafter  provided,  viz. :  one  thousand  copies  each  of  the  reports  of  the 
auditor,  treasurer,  secretary  of  state,  and  commissioner  of  public  lands  and  build- 
ings, and  five  hundred  copies  each  of  the  reports  of  the  attorney  general,  superin- 
tendent of  public  instruction,  state  librarian,  and  adjutant  general. 

3101.  The  secretary  of  state  shall  be  required  to  deliver  to  the  state  librar 
rian  two  hundred  copies  each  of  the  reports  of  the  auditor,  treasurer,  secretary  of 
state,  and  commissioner  of  public  lands  and  buildings,  and  one  hundred  copies  each 
of  the  reports  of  the  attorney  general,  superintendent  of  public  instrnction,  state 
librarian,  and  adjutant  general,  who  shall  preserve  the  same  for  the  use  of  the  state 
officers  and  members  of  the  legislature. 

3102.  It  shall  be  the  further  duty  of  the  state  librarian  to  select  one  COpy 
each  of  said  reports*  and  have  the  same  bound  in  one  volume,  which  shall  ever  be 
kept  in  the  state  library  for  public  inspection. 

Sees.  3103  and  3104.  '*An  act  requiring  officers  of  the  ezeoutire  department  and  of  all  the 
pnblic  institntioDs  of  the  state  when  making  their  reports  to  the  goTemor  as  required  by  section 
twenty-two  (22)  of  article  fiye  (5)  of  the  oonstitntion  to  include  therein  a  sohedllle  of  all  the 
persoi^  property  in  such  institutions  or  under  their  control  belonging  to  the  state,  giving  the 
condition  thereof,  and  to  account  for  the  loss  or  disposition  of  any  such  property  since  their  last  re- 
port or  since  the  last  report  of  their  pfedeoeaiofs  in  offioe,  and  to  repeal  any  act  or  parts  of  acts  in« 
oennstent  with  the  previsions  of  this  aet.''    1889,  p.  582.    In  force  June  30. 

3103.  That  it  shall  he  the  duty  of  all  officers  of  the  executive  department 
and  of  all  the  pnblic  institutions  of  the  state  when  making  the  report  to  the  gov- 
ernor required  by  section  twenty-two  (22)  of  article  five  (6)  of  the  constitution  to 
indnde  in  such  rqx>rt  a  schedule  of  all  personal  property  in  such  public  in- 
stitutions or  under  their  control  belonging  to  the  state,  and  the  condition  thereof, 
and  to  account  in  said  report  for  all  such  personal  property  belonging  to  the  state 
as  aforesaid,  as  may  have  been  destroyed  of  in  any  manner  disposed  of,  whether  bv 
natural  wear  and  tear  or  otherwise,  since  the  date  of  the  last  report  made  by  such 
officers  or  their  predecessors  in  office,  to  the  governor  as  required  by  said  section 
twenty-two  (22)  of  article  five  (6)  of  the  constitution. 

3104.  Any  officer  specified  herein  who  makes  a  false  report  shall  be  guilty  of 
perjury  and  punished  accordingly. 

•Original  chapter  reads  •*  territorial."    Abrogated  by  constUution. 
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For  Coanty  Jadge,  see  OonrtB,  sac  1076.  For  Comity  Saperintendent,  see  Pablio  InttrartiMi, 
•••.  3595.    For  County  CommiarionexB,  see  CoonUee,  sec  897. 

ATTORNEY. 

8ec8.  3105  to  3117.  ''An  act  to  provide  for  the  election  of  ooxinty  attorneys,  to  define 
tliair  duties  and  fix  their  salaries,"  etc  1886,  p,  215.  In  force  Jnne  5.  Bepcods  sees.  15  to  21, 
ch.  7,  Compiled  Statutes  1881,  entitled  "District  Attorneys."  Former  acts— Sees.  15  to  21,  «h. 
3,B.  S.  1866,  p.  16,  entiUed  '' Prosecating  Attorneys,"  repealed  by  ''An  act  to  provide  for  the 
election  of  district  attorneys  and  to  define  their  duties,"  1867,  p.  48,  sec.  6  of  which  was  amended 
by  an  act  approved  February  15, 1869. 

3105.  That  at  the  general  electioiliu  1886,  and  every  two  years  thereafter,  a 
oouDty  attorney  shall  be  elected  in  each  organized  county  for  judicial  purposes,  who 
shall  hold  his  office  for  the  term  of  two  years,  and  until  his  successor  is  elected  and 
qualified,  who  shall,  before  he  enters  upon  the  duties  of  said  office,  execute  a  bond 
to  the  state  of  Nebraska,  in  a  sum,  not  less  than  one  thousand  dollars,  to  be  fixed 
by  the  county  board,  with  two  or  more  good  and  sufficient  sureties,  to  be  approved 
by„^id  board,  which  bond  shall  be  conditioned  for  the  faithful  performance  of  his 
duties  as  such  officer,  and  that  he  will  pay  over  to  the  county  treasurer,  in  the  man- 
ner prescribed  by  law,  all  moneys  which  shall  come  into  his  hands  by  virtue  of  his 
office,  and  shall  file  said  bond  in  the  office  of  the  county  clerk,  and  the  same  shall 
be  recorded  in  the  proper  records  of  the  said  county. 

County  atttomey  is  a  county  x)fficer.  26,  252  (41  N.  W.,  1093).  In  criminal  case  district 
attorney  can  have  assistance  employed  by  private  parties.     14,  544  (16  N.  W.,  898). 

3106.  It  shall  be  the  duty  of  the  county  attorney  to  appear  in  the  several 
courts  of  their  respective  counties  and  prosecute  and  defend,  on  behalf  of  the  state 
and  county,  all  suits,  applications  or  motions,  civil  or  criminal,  arising  under  the 
laws  of  the  state  in  whicn  the  state  or  the  county  is  a  party  or  interested. 

Attorney  of  county  to  which  and  not  from  which  change  of  venue  is  made  should  prosecu/te. 
27,723  (43  N.  W..747;  44  N.  W.,  108). 

3107.  Each  county  attorney  shall  appear  on  behalf  of  the  state  before  any 
magistrate,  and  prOBOCUte  all  complaints,  made  in  behalf  of  the  state,  of  whidi 
any  magistrate  shall  have  jurisdiction,  and  he  shall  appear  before  any  magistrate 
and  conduct  any  criminal  examination  which  may  be  had  before  such  magistrate^ 
and  shall  also  prosecute  all  dvil  Buits  before  such  magistrate  in  which  the  state  or 
county  is  a  party  or  interested. 

3108.  The  county  attorney  shall,  without  fee  or  reward,  prive  opinions  and 
advice  to  the  board  of  county  commissioners  and  other  civil  officers  of  their  re- 
spective counties,  when  requested  so  to  do  by  such  board  or  officers,  upon  all  matterB 
in  which  the  state  or  county  is  interested,  or  relating  to  the  duty  of  the  board  or 
officers  in  which  the  state  or  county  may  have  an  interest. 

3109.  The  county  attorneys  of  the  several  counties  of  this  state  shall  be  al- 
lowed by  the  board  of  county  commissioners  for  their  services  a  salafy,  per  year, 
as  follows:  In  counties  of  not  more  than  2,500  inhabitants  a  salary  of  three  hun- 
dred dollars  per  annum ;  and  in  counties  having  over  2,600  and  under  5,000  m- 
babitants,  a  salary  of  five  hundred  dollars;  Provided^  That  in  any  county  which 
shall  have  one  or  more  unorganized  counties  or  any  territories  attached  thereto  for 
judicial  purposes,  the  compensation  may  be  increased  by  the  county  board,  not  ex- 
ceeding two  hundred  dollars  additional.  In  counties  of  from  five  to  ten  thousand 
inhabitants,  six  hundred  and  fifty  dollars  ;  in  counties  of  from  ten  to  twenty  thou- 
sand inhabitants,  a  salary  of  eight  hundred  dollars;  in  counties  of  from  twenty  to 
thirty-five  thousand  inhabitants,  a  salary  of  one  thousand  dollars;  in  counties  of 
from  thirty-five  thousand  inhabitants  and  upwards,  a  salary  of  two  thousand  five 
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fauDdied  dollars.    Said  salaries  shall  be  payable  id  quarterly  installments  at  the  end 
of  eadi  r^alar  quarter. 

8110.  The  county  attorney  may  appoint  one  or  more  deputies^  who  shall  act 
without  any  compensation  from  the  county^  to  assist  him  in  the  discharge  of  his 
duties;  Provided,  That  the  county  attorney  of  any  county  may,  under  the  direction 
of  the  district  court,  procure  such  assistance,  in  the  trial  of  any  person  charged  with 
the  crime  of  felony,  as  he  may  deem  necessary  for  the  trial  thereof,  and  such  assist- 
ant or  assistantiB  shall  be  allowed  such  reasonable  compensation  as  the  county 
board  shall  determine  for  his  services,  to  be  paid  by  order  on  the  county  treasurer, 
upon  presenting  to  said  board  the  certificate  of  the  district  judge  before  whom  said 
cause  was  tried,  certifying  to  the  services  rendered  by  such  assistant  or  assistants. 

Hay  be  assisted  in.crimiDal  prosecations  by  ooansel  employed  on  priyate  acoonnt.  27,  721 
43  N.  W.,  747;  44  N.  W.,  108).  Board  not  concluded  by  certificate  of  Jndge  fixing  fee.  28,  7S6 
;37N.W.,626). 

3111.  In  the  absence,  sickness,  or  disability  of  the  county  attorney  and  his 
deputies,  the  court  before  whom  it  is  his  duty  to  appear,  in  which  there  may  be 
business  for  him,  may  appoint  an  attorney  to  act  as  county  attorney,  by  an  order 
to  be  entered  u{k)n  the  minutes  of  the  court,  but  who  shall  receive  no  compensation 
from  the  county  except  as  provided  for  in  section  six  (6)  of  this  act 

Where  attorney  of  county  to  which  change  of  Yenne  has  been  made  appeared  for  accused  in 
former  trial  of  same  case,  court  should  appoint  a  substitute.  27,  726  (43  N.  W.,  747;  44  N.  W., 
108). 

3112.  ITo  prosecuting  attorney  shall  receive  any  fee  or  reward  fix>m  or  on 
behalf  of  any  prosecutor  or  other  individual,  for  services  in  any  prosecution  or 
business  to  which  it  shall  be  his  official  duty  to  attend;  nor  be  concerned  as  an  at- 
torney or  counsel  for  either  party,  other  than  for  the  state  or  county,  in  any  civil 
action  depending  upon  the  same  state  of  facts  upon  which  any  criminal  prosecution, 
commenced  or  prosecuted,  shall  depend. 

3113.  It  shall  be  the  duty  of  the  county  attorney,  whenever  he  shall  receive 
any  money  in  his  official  capacity,  to  give  to  the  person  paying  the  same  duplicate 
receiptSy  one  of  which  shall  be  filed  by  such  person  with  tne.  county  clerk. 

3114.  Whenever  the  county  attorney  is  required  by  the  grand  jtiry  of  any 
court  sitting  in  his  county,  it  shall  be  the  duty  of  said  county  attorney  to  at- 
tend them  for  the  purpose  of  examining  witnesses  in  their  presence,  or  of  giving 
them  advice  in  any  legal  matter,  and  to  issue  subpoenas  and  other  writs  of  process; 
to  bring  in  witnesses,  and  to  draw  up  bills  of  indictment,  but  he  shall  not  be  pres- 
ent with  the  grand  jury  when  an  indictment  is  being  considered  and  found  by  said 
grand  jury. 

3115.  In  case  of  vacancy  in  the  office  of  county  attorney  by  death,  resigna- 
tion, or  otherwise,  the  county  board  shall  appoint  a  county  attorney,  who  shall  give 
bond^  and  take  the  same  oath  and  perform  the  same  duties  as  the  regular  county 
attorney;  and  shall  hold  said  office  until  his  successor  shall  be  elected  and  qualified. 

3116.  That  whenever  the  term  district  attorney  or  prosecuting  attorney  ap- 
pears in  the  laws  of  Nebraska,  it  shall  hereafter  mean  county  attorneys,  and  all 
laws  now  in  force  r^ulating  the  duties  of  district  attorneys  in  criminal  matters  and 
proceedings  shall  apply  to  county  attorneys  herein  provided  for. 

3117.  The  respective  district  prosecuting  attorneys  shall  hold  their  respect- 
ive offices  until  the  ei^iration  of  their  present  term,  as  now  provided  by  law, 
and  the  said  county  attorneys  are  elected  and  qualified  as  provided  for  in  section  1 
of  this  act. 
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CLEBK. 
Seo8.  31,18  to  3122  formed  sees.  73  to  77,  1879,  p.  374. 

3118.  The  county  clerk  shall  keep  his  office  at  the  coantj  seat;  shall  attend 
the  sessious  of  the  county  board;  keep  the  seal,  records,  and  papers  of  said  board; 
and  shall  sign  the  record  of  the  proc^ings  of  the  board,  and  attest  the  same  with 
the  county  seal. 

3119.  It  shall  be  the  general  duty  of  the  county  clerk:  1st.  To  record,  iq  a 
book  provided  for  that  purpose,  all  procmlings  of  the  board.  2d.  To  make  regular 
entries  of  their  resolutions  and  decisions  in  all  questions  concerning  the  raising  of 
money.  8d.  To  countersign  all  warrants  issued  by  the  board,  and  signed  by  its 
chairman.  4th.  To  preserve  and  file  all  accounts  acted  upon  by  the  board,  with 
their  action  thereon ;  and  he  shall  perform  such  special  duties  as  are  required  of  him 
by  law. 

3120.  Such  clerk  shall  not  issue  any  county  warrants  mlefis  ordered  by  the 
board  of  commissioners  authorizing  the  same ;  and  every  such  warrant  shmll  be  num- 
bered consecutively  as  allowed  from  the  first  day  of  January  to  the  thirty-first  day 
of  December  in  each  year,  and  the  date,  amount,  and  number  of  the  same,  and  the 
naiQe  of  the  person  to  whom  it  is  issued' shall  be  entered  in  a  book  called  ^^War> 
rant  Book,"  to  b^  kept  by  the  clerk  in  his  office  for  that  purpose.  When  any  war- 
rant is  returned  as  canceled,  the  clerk  shall  note  the  date  of  cancellation  opposite 
such  entry. 

Clerk  DO  aathority  to  iasae  warnrnts  unless  tigned  by  chairman  of  board  of  snpenrisorB.  8, 
217. 

3121.  The  Qoanty  clerk  shall  keep  a  book  in  whicli  shall  be  entered  in  alphar 
betical  order,  by  name  of  the  principal,  a  minute  of  all  official  bonds  filed  in  hJs 
office,  giving  the  name  of  the  office,  anaount  and  date  of  bond,  names  of  sureties,  and 
date  of  filing,  with  proper  reference  to  the  book  and  page  where  the  same  is  re* 
corded. 

3122.  It  shall  be  the  dmty  of  the  county  clerk  to  record  in  a  proper  book,  to 
be  called  the '*  Road  Becord/'  a  record  of  the  proceedings  in  r^ard  to  laying  out  and 
establishing,  changing,  or  discontinuing  roads  in  the  county. 

Sees.  3133  and  3124  formed  sees.  89  and  00, 1879,  p.  87& 

3123.  The  county  clerk  shall  keep  a  distinct  acCOOnt  with  the  troastiret^ 
of  the  county  for  each  several  term  for  which  the  treasurer  may  be  elected,  in  a 
book  to  be  provided  for  that  purpose,  commencing  from  the  day  on  which  the  treats 
urer  became  (qualified,  and  continuing  until  the  same  <Mr  another  person  is  qualified 
as  treasurer;  m  which  account  he  shall  charge  the  treasurer  as  follows:  With  th^ 
amount  of  taxes  levied  and  assessed  in  each  year  as  the  same  appears  on  each  tax  list, 
delivered  to  him  during  his  term  of  office;  w^h  the  amount  of  money,  and  with  tbe 
amount  of  state,  county,  and ^gener^l*  fund  warrants,  road  orders,  or  other  evidences 
of  indebtedness  which  the  county  treasurer  may  have  been  authorized  to  reoerve 
from  his  predecessors  in  office;  with  the  amount  of  any  additional  assessments  made 
afler  the  delivery  of  any  tax  list;  with  the  amount  of  any  additional  penalty  added 
to  the  taxes,  after  the  same  become  delinquent  according  to  law ;  with  the  amount 
due  the  county  for  advertising  lands  for  sale  for  delinquent  taxes;  with  the  amount 
of  the  school  fund  received  from  the  state  treasurer;  with  the  amount  received  from 
the  sale  of  any  property  belonging  to  the  county;  with  the  amount  received  as  fines 
and  forfeitures;  with  the  amount  received  from  dram-shop,  tavern,  grocery,  or 
other  license;  with  the  amount  of  money  received  from  any  other  source  authorijsed 
by  law.  And  upon  presentation  of  proper  vouchers,  shall  credit  him  as  follows: 
With  the  amount  of  all  county,  school  district,  or  other  tax,  which  has  been  paid  over 
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to  the  proper  authority  and  receipted  for;  with  the  amount  of  county  warrants 
received  by  the  county  treasurer  and  returned  to  the  county  board  and  canceled; 
with  the  amount  paid  to  the  state  treasurer,  and  to  school  district  treasurers,  or  other 
ofiBcers  entitled  by  law  to  receive  the  same;  with  the  amount  of  ,delin(fuent  taxes 
and  any  additional  penalty  due  thereon;  with  the  amount  due  on  lands  and  lots,  for 
advertising  the  same  for  sale ;  with  the  amount  of  double  and  erroneous  assessments  o  f 
property;  with  the  amount  of  percentage  fees  allowed  by  law  to  the  county  treas* 
urer  for  collecting  taxes;  with  the  amount  of  money  and  the  amount  of  wnmiuts, 
or  xmlers  or  other  evidences  of  indebtedness  which  the  county  treasurer  h  allowed  by 
law  to  receive  for  taxes,  which  he  pays  over  to  his  soooessor  in  oihue;  with  the 
amount  of  taxes  uncollected  on  the  tax  list  delivered  over  to  his  suceesaor  tn  offices 

3124.  It  shall  be  the  duty  of  the  county  clerk  to  report  tO  the  secretary  of 
state  on  or  before  the  first  day  of  December,  annually,  the  names  of  all  county  ofticers 
with  their  official  signatures  and  seals  of  their  respective  offices,  and  whenever  any 
change  is  made  in  the  incumbent  of  any  county  office,  the  change  shall  be  forthwith 
reported  by  the  county  clerk  to  the  secretary  of  state,  who  shall  preserve  and  record 
such  lists  with  changes  subsequently  made  therein. 

Sees.  3125  and  3126.  ''An  act  to  authorize  conntj  clerks  to  administer  oaths  and  affirmations 
and  take-acfenowledgments,  and  legalize  aoknowledgmente  and  oaths  heretofore  taken  and  ad- 
ministered by  conntj  clerks."    1883,  p.  181.     In  force  Febrnary  24. 

3125.  All  county  clerks  and  their  deputies  within  the  state  of  Nebraska 
shall  have  authority  to  administer  oaths  and  affirmations  in  all  cases  where  oaths 
and  affirmations  are  required,  and  to  take  acknowledgments  of  deeds,  mortgages, 
and  all  other  instruments  in  writing,  and  shall  attest  the  same  with  the  county  seal. 

Need  not  attest  oath  taken  and  to  be  med  in  his  office  with  seal.    16,  450  (20  N.  W.,  389). 

3126.  All  oaths  and  affirmations  heretofore  administered,  and  all  acknowledg- 
ments heretofore  taken  by  county  clerks  and  their  deputies  in  the  legal  form  shall 
be  and  they  are  hereby  declared  to  be  legal  and  valid. 

Sees.  3127  and  3128.  "An  act  to  provide  for  certificates  of  the  clerk  of  the  district  court  to 
be  filed  with  the  connty  clerk  in  cases  of  foreclosures  of  mortgages. ' '    1 887,  p.  564.    In  force  J  nly  1. 

3127.  That  in  all  cases  of  foreclosure  of  mortgages  in  the  several  counties 
in  the  statCy  it  shall  be  the  duty  of  the  clerk  of  the  district  court,  on  the  satisfac- 
tion or  payment  of  the  amount  of  the  decree,  to  forward  to  the  county  clerk  a 
certificate  setting  forth  the  names  of  parties,  plaintiff  and  defendant,  description 
of  the  premises  mentioned  in  the  decree,  and  the  book  and  page  where  the  mort- 
gage foreclosed  is  recorded,  for  which  certificate  the  clerk  shall  be  entitled  to  a  fee 
of  one  dollar  ($1),  which  amount  shall  be  taxed  as  part  of  the  costs  in  the  case,  and 
one-half  of  said  sum  shall  be  paid  to  the  county  clerk  as  his  fee  for  recording  the 
certificate,  and  the  other  half  retained  by  the  clerk  of  the  district  court. 

3128.  It  shall  be  the  duty  of  the  county  clerk,  on  receipt  of  said  certificate,  to 
enter  the^same  upon  his  numerical  index,  and  record  the  same  in  the  mortgf^ 
record  of  his  office. 

CORONER. 

Sees.  3129  to  3148  formed  sees.  96  to  115, 1879,  p.  380. 

3129.  When  there  shall  be  no  sheriff  in  the  county  organized  for  judicial  pur- 
poses, it  shall  be  the  duty  of  the  coroner  to  ezercise  all  the  powers  and  duties  of 
the  sheriff  of  his  county  until  a  sheriff  is  ele(!ted  and  qualified. 

aiaO.  The  coroner  shall  hold  an  inquest  upon  the  dead  bodies  of  such  per- 
sons only  as  are  supposed  to  have  died  by  unlawful  means.  When  he  has  notice  of 
the  dead  body  of  a  person,  supposed  to  have  died  by  unlawful  means,  found  or  be- 
ing in  his  county,  he  is  required  to  issue  his  warrant  to  a  constable  of  his  county. 
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requiring  him  to  summon  forthwith  six  lawful  men  of  the  county  to  appear  before 
the  coroner^  at  a  time  and  plaoe  named  in  the  warrant. 

3181.  The  warrant  may  be  in  substance  as  follows:  *^  The  state  of  Nebraska, 

county.     To  any  constable  of  said  county :  In  the  name  of  the  people  of 

the  state  of  Nebraska,  you  are  hereby  required  to  summon  forthwith  six  lawful 

men  of  your  county  to  appear  before  me  at  ,  on  the day  of , 

18 — ,  then  and  there  to  hold  an  inquest  upon  the  dead  body  of ,  there  lyii^, 

and  by  what  means  he  died.     Witness  my  hand  this day  of  — — — ,  A.  D. 

18—.    ,  Coroner.'* 

3132.  The  constable  shall  execute  the  warrant  and  make  return  thereof  at 
the  time  and  place  therein  named. 

3133.  If  any  juror  fails  to  appear,  the  coroner  shall  cause  the  proper  number  to 
be  summoned  or  returned  from  the  bystanders  immediately,  and  procc^  to  impanel 
them  and  administer  the  following  oath  in  substance:  '^  xou  do  solemnly  swear  that 
yon  will  diligently  inquire  and  true  presentment  make,  when,  how,  and  by  what 
means  the  person  whose,  body  lies  here  dead,  came  to  his  death,  according  to  your 
knowledge  and  the  evidenee  given  you,  so  help  you  God.'' 

3134.  Whoever,  being  so  summoned  as  a  juror,  fails  or  refuses,  without  good 
cause,  to  attend  at  the  time  and  place  required,  or  appearing,  refuses  to  act  as  such 
luror,  or  misbehaves  while  acting  as  such  juror,  shall,  on  complaint  of  the  corona 
before  any  justice  of  the  peace  in  the  county,  be  fined  uot  less  than  three  nor  more 
than  twenty  dollars. 

3135.  The  coroner  may  issue  BUbpcenas  within  his  county  for  witnesses,  re- 
turnable forthwith,  or  at  such  time  and  place  as  he  shall  therein  direct. 

3136.  An  oath  shall  be  administered  tO  the  witnesses  in  substance  as  fol«- 
lows:  *^You  do  solemnly  swear  that  the  testimony  whieii  you  shall  give  to  this, 
inquest,  concerning  the  death  of  the  person  here  lying  dead,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  so  help  you  God." 

3137.  If  the  evidence  of  any  witness  shall  implicate  any  person  as  the  unlaw- 
ful slaver  of  the  person  over  whom  the  said  inquisition  shall  be  held,  the  coroner 
shall  recognize  such  witness  in  such  sum  as  he  may  think  proper^  to  be  and  ap- 
pear at  the  next  term  of  the  district  court  for  the  said  county,  there  to  give  evidence 
of  the  matter  in  question,  and  not  depart  without  leave.  Such  recognizance  shall 
be  in  the  same  form,  as  near  as  practicable,  and  have  the  same  effect  as  recognisances 
taken  beforejustices  of  the  peace  in  cases  of  felony. 

3138.  The  jurors  having  inspected  the  body,  heard  the  testimony,  and  made 
all  needful  inquiries,  shall  return  to  the  coroner  their  inquisition  in  writing,  under 
their  hands,  in  substance  as  follows,  and  stating  the  matter  in  the  following  form,  as 

near  as  practicable:  "State  of  Nebraska, county.    At  an  inquisition  holden 

at ,  in  county,  on  the  day  of ,  A.  D.  18 — ,  before  me 

,  coroner  of  said  county,  upon  the  body  of ,  lying  dead,  by  the  jurors 

whose  names  are  hereto  subscribed,  the  said  jurors  upon  their  oath  do  say  — — 
(here  state  when,  how,  or  by  what  person,  means,  weapon,  or  accident  he  came  to  his 
death,  and  whether  feloniously).  In  testimony  whereof,  the  said  jurors  have  here- 
unto set  their  hands  the  day  and  year  aforesaid.  ,  Coroner.  Attest  — ." 

3139.  If  the  person  charged  be  present,  the  coroner  may  order  his  arrest  by 
an  officer  or  any  other  person  present,  and  shall  then  make  a  warrant  requiring 
the  officer  or  other  person  to  take  him  before  a  justice  of  the  peace  for  examination, 
or  if  the  person  charged  be  not  present  and  the  coroner  believes  he  can  be  taken, 
he  may  issue  a  warrant  to  the  sheriff  or  constable,  requiring  him  to  arrest  the  per- 
son and  take  him  before  a  justice  gf  the  peace  for  examination. 
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3140.  The  warrant  of  the  coroner  in  the  above  stated  cases  shall  be  of  equftl 
authority  with  that  of  a  justice  of  the  peace;  and  when  the  person  charg^  ie 
brought  before  the  justice,  he  shall  be  dealt  with  as  a  person  held  under  a  oomplaint 
in  the  usual  form. 

3141.  The  warrant  of  the  coroner  shall  recite  substantially  the  verdict  of 
the  jury  of  inquest,  and  buch  warrant  shall  be  a  sufficient  foundation  for  tJie  pro- 
ceedings of  the  justice  instead  of  a  complaint. 

3142.  The  coroner  shall  return  to  the  district  court  the  iDquisitioD,  the 
papers  connected  with  the  same,  and  a  list  of  the  names  of  witnesses  who  testify  in 
the  matter. 

3143.  When  any  valuable  personal  property,  money,  or  papers  are  found 
upon  or  near  the  body  upon  which  an  inquest  is  held,  the  coroner  shall  take  charge 
of  the  same  and  deliver  the  same  to  those  entitled  to  its  care  or  possession*  ()ut  if 
not  claimed,  or  if  the  same  shall  be  necessary  to  defray  expenses  of  the  burial^  the 
coroner  shall,  after  giving  ten  days'  notice  of  the  time  and  place  of  sale^  sell  such 
property,  and  after  deducting  coroner's  fees  and  funeral  expenses,  dejtosit  the  pro- 
oeeas  thereof,  and  the  money  and  papers  so  found,  with  the  county  treasuier,  taking 
his  receipt  therefor,  there  to  remain  subject  to  the  order  of  the  legal  representatives 
of  the  deceased,  if  claimed  within  five  years  thereafter,  or  if  not  claimed  within 
tliat  time,  to  vest  in  the  school  fund  of  the  bounty. 

3144.  The  coroner  shall  cause  the  dead  body  of  each  deceased  person  which 
he  is  caused  to  view  to  be  delivered  to  the  friends  of  the  decease^^,  if  there  be 
any,  but  if  there  be  none,  he  shall  cause  the  body  to  be  decently  burieil  nnd  the 
expenses  shall  be  paid  from  any  property  belonging  to  the  deceased,  or  if  there  be 
none,  from  the  county  treasury,  by  warrant  drawn  thereon. 

3145.  Wl>en  there  is  nO  COroner,  and  in  case  of  his  absence  or  iQal)ility  to 
act,  the  sheriff  of  the  county  is  authorized  to  discharge  the  duties  of  coroner  in 
relation  to  dead  bodies. 

3146.  If  the  coroner  or  jury  deem  it  necessary,  for  the  pui^poses  of  an  inquisi* 
tion,  to  summon  any  surgeous,  the  coroner  shall  issue  a»  BubpCBUa  for  those  pre- 
ferred, the  same  as  for  any  other  witness. 

3147.  The  coroner  is  hereby  authorized  and  required,  on  a  reque^^t  of  a 
majority  of  the  coroner's  jury,  to  issue  his  warrant  for  any  person  suspected  of 
having  committed  the  crime  of  murder,  and  hold  such  person  on  said  wiirraut  until 
the  inquest  over  the  body  is  closed. 

3148.  The  verdict  of  the  coroner's  jury,  charging  any  person  with  njurder  or 
manslaughter,  shall  have  the  same  force  and  effect  as  the  finding  of  a  hill  of  in- 
dictment by  the  grand  jury,  until  the  case  shall  have  been  investigated  by  a  grand 
jary,  and  they  shall  have  made  their  return  thereon. 

Sees.  3149  and  3150.     1881,  p.  222.     In  force  March  3.    Snpplementary  to  the  ad  of  1S79, 

3149.  Every  coroner  shall  serve  and  execute  process  of  every  kind,  mid  per- 
form all  other  duties  of  the  sheriff,  when  the  sheriff  shall  be  a  party  to  the 
case,  or  whenever  affidavits  shall  be  made  and  filed  as  provided  in  the  sucepeding 
section,  and  in  all  such  cases  he  shall  exercise  the  same  powers  and  prfXM?e(.l  in  the 
same  manner  as  prescribed  for  the  sheriff  in  the  performance  of  similiar  ilutieB. 

Coroner  may  serve  writ  of  replevin  when  sheriff  is  a  party  to  the  action.  12,  498  (11  N. 
W.,  749).     This  applies  to  process  issned  by  connty  conrt  and  justices.     16,  647  (21  N.  W.,  436). 

3150.  Whenever  any  party,  his  agent  or  attorney,  shall  make  and  file  with  the 
derk  of  the  proper  court  an  affidavit  stating  that  he  believes  the  sheriff  ot*  such 
county  will  not,  by  reason  of  either  partiality,  priejudice,  consanguinity » or  interest, 
faithfully  perform  his  duties  in  any  suit  commenced,  or  about  to  be  eoinujenced,  in 
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45aid  court,  the  clerk  shall  direct  the  original  or  other  process  in  such  suit  to  the 
coroner,  who  shall  execute  the  same  in  like  manner  as  the  sheriff  might  or  ought 
to  liave  done,  and  if  like  objection  shall  be  made  to  the  coroner  by  either  party,  the 
court  shall  appoint  some  suitable  person  to  whom  such  objection  doesnot  apply. 

BEGISTER  OF  DEEI)8. 

Sees.  3151  to  3167.  ''An  act  to  provide  for  the-electioD  of  registers  of  deeds  and  to  define 
their  duties  and  fix  their  compensation,"  etc.  1887,  p.  3S2.  In  foroe  July  1.  (fiecs.  3157 
to  3167  formed  sees.  78  to  88,  Laws  ]879,  jp.  375.  all  of  ^which,  except  sees.  80  and  82,  were 
amended  bj  this  act ;  the  two  latter  being  applicable  without  amendment.) 

3151.  At  the  general  election  in  the  year  1889,  and  every  four  years  there- 
.after,  a  register  of  deeds  shall  be  elected  in  and  for  each  county  having  a  popula- 
tion of  eighteen  thousand  and  three  (18,003)  inhabitants  or  more,  to  be  ascertained 
by  the  census  of  1885,  and  each  state  and  national  census  thereafter,  who  shall  give 
bond,  with  suflScient  sureties  thereon,  to  be  approved  by  the  county  board,  in  the 
penal  sum  of  ten  thousand  dollars  ($10,000),  conditioned  for  the  faithful  perform- 
ance of  his  duties,  and  such  register  of  deeds  shall  have  all  the  powers  and  per- 
form all  the  duties  relative  to  all  papers,  writings,  and  instruments  pertaining  to 
real  estate  heretofore  enjoined  by  law  upoij  county  clerks,  and  shall  receive  the 
compensation  allowed  by  law  therefor.  Said  register  of  deeds  shall  assume  the 
duties  of  his  oflBce  on  the  first  Thursday  after  the  first  Tuesday  in  January  follow- 
ing his  election,  and  shall  keep  his  oflBce  at  the  county  seat  of  the  county  in  and  for 
which  he  shall  be  elected,  and  each  register  of  deeds  whose  fees  in  the  aggregate 
exceed  the  sum  of  fifteen  hundred  dollai-s  ($1,500)  in  any  one  year  after  the  pay- 
ment of  the  necessary  deputy  and  clerk  hire,  shall  pay  such  excess  into  the  treasury 
of  the  county  in  which  he  holds  his  oflBce;  Provided^  however,  That  in  counties  hav- 
ing more  than  twenty-five  thousand  (25,000)  and  less  than  sixty  thousand  (60,000) 
inhabitants,  the  register  of  deeds  shall  receive  the  sum  of  two  thousand  dollars 
($2,000)  per  annum,  after  payment  of  deputy  and  clerk  hire,  as  herein  provided ; 
And  provided  further,  That  in  counties  having  more  than  sixty  thousand  (60,000) 
inhabitants,  the  register  of  deeds  shall  receive  the  sum  of  two  thousand  five  hun- 
dred dollars' ($2,500)  per  annum,  after  the  payment  of  the  necessary  deputy  and 
clerk  hire  as  hereinbefore  provided ;  Provided  further^  That  in  counties  of  sixty 
thousand  (60,000^  inhabitants  or  less,  the  register  of  deeds  may  retain  no  more  than 
one  thousand  dollars  ($1,000)  per  annum  for  the  services  of  each  deputy,  nor  more 
than  sixty  dollars  ($60)  per  calendar  month  for  the  services  of  each  copyist,  or  as- 
sistant; and  that  in  counties  having  more  than  sixty  thousand  (60,000)  inhabitants, 
he  may  retain  no  more  than  twelve  hundred  dollars  (1,200)  per  annum  for  the  serv- 
vioes  of  each  deputy,  nor  more  than  sixty  dollars  ($60)  per  calendar  month  for  the 
services  of  each  copyist  or  assistant;  And  provided  further,  That  in  no  instance 
shall  such  register  of  deeds  receive  more  than  the  fees  by  him  collected^  nor  shall 
any  money  be  retained  by  him  for  services  of  deputies  or  assistants  unless  the  same 
be  actually  paid  to  such  deputies  or  assistants  for  their  services. 

Term  increased  to  four  years.    1889,  p.  85. 

3152.  In  each  county  of  eighteen  thousand  and  three  (18,003)  inhabitants  or 
more,  and  where  the  oflSces  of  register  of  deeds  and  county  clerk  are  separate,  the 
county  board  shall  provide  suitable  office  room,  fire-proof  vaults  of  sufficient  ca- 
pacity, and  necessary  books,  blanks,  stationery,  and  office  furniture  for  the  use  of 
the  register  of  deeds. 

3153.  In  each  county  having  less  than  eighteen  thousand  and  three  (18,003)  in- 
habitants, and  until  such  register  of  deeds  shall  be  appointed  or  elected  and  quali- 
fied therein,  the  coiinty  cleik  shall  perform  all  the  duties  enjoined  by  law  upon 
such  officer,  and  shall  be  ex-officio  register  of  deeds. 
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3164.  The  register  of  deeds  shall  keep  a  book  in  whioh  every  instrument  filed 
for  record  in  his  office  shall  be  entered  at  the  time  of  filing  the  same.  Such  book 
shall  show  the  final  disposition  of  such  instrument  and  be  as  nearly  as  practical 
in  the  following  form^  to  wit : 


Baoelpt  of  Paitj 
to  whom 
Delltered. 


Qimntor. 


Qnntm. 


GhanietM 

of 
Instrament. 


Where  Recorded 


Book.   I    Ftfi. 


Date  of  Delivery. 
Month,  t  Day.  |  Year. 


3156.  The  roister  of  deeds  shall  have  and  keep  an  official  seal,  which  shall 
have  engraved  thereon  the  name  of  the  county,  register  of  deeds,  and  the  word  Ne- 
braska^  and  he  shall  attach  an  impression  of  said  seal  to  every  certificate  made  by 
him  except  such  as  are  required  to  be  endorsed  upon  instruments  filed  in  his  office 
for  record^  and  copies  of  any  record  in  his  office,  certified  under  his  hand  and  said 
official  seal,  shall  be  receivable  in  evidence  in  all  respects  in  the  same  manner  as  the 
original  records. 

3156.  The  roister  of  deeds  shall  have  power  to  take  acknowledgments  and 
administer  oatlui,  and  to  certify  the  same  under  his  hand  and  official  seal,  and 
may  appoint  one  or  more  deputies  when  authorized  by  the  county  board,  who 
shall  have  all  the  powers  and  perform  all  the  duties  of  such  register  of  deeds  upon 
giving  bond  as  provided  by  law. 

3157.  The  roister  of  deeds  shall  have  the  custody  of  and  safely  keep  and 
weserve  all  books,  records,  maps,  and  papers  kept  or  deposited  in  his  office. 
tie  shall  also  record,  or  cause  to  be  recorded,  in  suitable  books,  all  deeds,  mort- 
gages, instruments,  and  writings  authorized  by  law  to  be  recorded  in  his  office, 
and  left  with  him  for  that  purpose. 

See  12, 169  (ION.  W., 716). 

3158.  The  register  of  deeds  shall  keep  a  grantor  and  a  grantee  index  of  deeds 
in  his  office  the  pages  of  each  of  which  shall  be  divided  into  eight  colums,  as  fol- 
lows, to  wit: 

GRANTOR  INDEX. 


Qranton. 

Granteei. 

Date  of 
FiUng. 

Date  of 
Inatioftient. 

Character  of 
Instrument. 

Book. 

Pa«e. 

DeeorlpUon 
of  Tract. 

GRANTEE  INDEX. 

Grantees. 

Grantors. 

Date  of               Date  of 
Filing.           Instrument. 

Character  of 
Instrument. 

Book.    p^.  1  ^^SS!- 

3159.  The  entries  in  such  index  shall  be  double  the  one  showing  the  names 
of  the  respective  grantors,  arranged  in  alphabetical  order,  and  the  other  those  of  the 
grantees  in  like  order.  When  there  are  two  or  more  grantors  having  different  sur- 
names, there  must  be  as  many  distinct  entries  among  the  grantors  as  there  are  names, 
being  alphabeticallj  arranged  in  regard  to  each  of  such  names.  The  same  rule  shall 
be  followed  in  case  of  several  grantees. 

3160.  The  register  of  d^ds  shall  endorse  upon  every  instrument  properly 
filed  in  hi&  office  for  record,  the  minute,  hour,  day,  month,  and  year  when  it  was  so 
filed,  and  shall  fiorthwith  enter  the  same  in  the  proper  indices  herein  provided  for, 
3nd  after  the  same  shall  have  been  recorded,  the  book  and  page  where  it  may  be 
found  shall  be  endorsed  thereon. 

3161.  Different  sets  of  books  shall  be  provided  for  the  recording  of  deeds 
and  mortgages;  in  one  of  which  sets  all  conveyances  absolute  in  their  terms,  and 
not  intended  as  mortgages,  or  as  securities  in  the  nature  of  mortgages,  shall  be  re- 
corded; and  in  the  other  set,  such  mortgages  and  securities  shall  be  recorded. 

12,  169  (ION.  W.,  716). 

3162.  The  register  of  deeds  shall  also  keep  a  separate  book  to  be  called  the 
Mechanics'  Lien  Record,  in  which  all  instruments  provided  by  law  for  secur- 
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ing  mechanics'  liens  shall  be  recorded.  He  shall  also  keep  a  tax  register  of  mor^ 
ffages  on  real  estate^  in  which  he  shall  enter  all  such  mortgages  filed  for  record. 
Said  register  shall  show  the  name  of  the  mortgagor^  the  name  of  the  mortgagee, 
description  of  the  real  estate  mortgaged,  and  the  time  when  the  debt  secured  by  the 
mortgage  becomes  due.  It  shall  also  contain  a  column  in  which  shall  be  entered  a 
memoranda  of  the  discharge  of  such  mortgage  or  any  part  thereof  at  the  time  the 
same  is  released. 

3163.  The  register  of  deeds  shall  keep  a  numerical  index  as  nearly  as  prac- 
ticable in  the  following  form,  to-wit : 


NuMXBiOAL  Index. 


...Ckmnty,  Nebraska. 


Section.. 


Township.. 


Bange.....» 


Onmtee. 


Grmntor. 


Kind  of 
Instrument. 


N.  B.i 


N.  W.  t 


aw.i 


8.B.i 


i 


RemftTHi 


This  index  is  a  pablio  raoord.     17, 173  (22  N.  W.,  353). 

3164.  It  shall  be  the  duty  of  the  register  of  deeds  on  receiving  any  convqr- 
ance  oi^  instrument  affecting  realty  including  mechanics'  liens,  to  cause  such  con- 
veyance, instrument,  or  mechanics'  lien  to  be  entered  upon  the  numerical  index 
inimediately  after  filing  the  same. 

A  mistake  by  the  register  in  entering  a  description  of  mortgaged  itemises  on  the  numerical 
index,  the  mortgage  being  in  all  other  respects  properly  recorded  and  indexed,  will  not  vitiate  tibe 
record  as  to  snbseqaent  purchasers.  10,  584  (7  N.  W.,  327).  Where  a  deed  or  mortgage  has 
been  left  with  county  clerk  and  fees  paid  for  recording,  held  to  be  safficient  notice  to  aabe^nent 
purchasers.     22,  731  (36  N.  W.,  292).     See  12, 169  (10  N.  W.,  716). 

3165.  After  such  instrument  has  been  so  indexed  the  roister  of  deeds  shall 
endorse  on  said  instrument  a  certificate  showing  that  the  same  has  been  indexed 
as  herein  required,  and  shall  thereafter  record  said  instrument  as  provided  by  law. 

3166.  The  register  of  deeds  shall  keep  a  separate  book  to  be  called  the  milh 
cellaneous  record,  in  which  all  instruments  and  writings  not  entitled  to  be  recorded 
in  any  of  the  books  herein  provided  for  shall  be  recorded. 

3167.  The  register  of  deeds  shall  keep  indices  showing  all  mortgages  and 
discharges  of  mortgages  left  for  record^  and  entitled  to  be  recorded  in  the  same 
form  as  is  required  for  deeds.  He  shall  also  keep  a  separate  index  to  the  volumes 
of  mechenics'  lien  record,  and  to  the  volumes  of  miscellaneous  records. 

Sees.  3168  to  3172.  **An  act  to  require  the  register  of  deeds  and  county  clerks  who  are  ex- 
offibio  registers  of  deeds  to  procure  and  keep  a  mortg^age  indebtedness  record  and  prescribing 
the  form  of  same  and  to  require  annual  reports  by  said  registers  therefrom."  1891,  p.  230.  In 
force  July  4. 

3168.  That  the  registers  of  deeds  and  county  clerks  who  are  ex-officio  registers 
of  deeds  of  the  various  counties  in  this  state  are  hereby  directed  and  required  to 
procure  at  [at]*  the  expense  of  their  respective  counties^  and  keep  in-  their  oflSces  a 
book  to  be  known  as  the  '^  Mortgage  Indebtedness  Record^'  and  such  book  shall  be 
open  to  the  inspection  of  the  public. 

3169.  Tlie  register  of  deeds  and  the  county  clerk  who  is  ex-oflScio  roister  ol 
deedSy  shall  each  day  enter  in  such  record  the  aggregate  number  and  amounts  of 
mort^gages  filed  for  record  excepting  only  railroad  mortgages  and  the  mortgages 
of  gas,  water,  and  similar  corporations  based  on  franchises  or  rights  of  way,  and 
shall  in  making  such  entry  enter  the  number  and  amounts  of  farm,  town,  and  city 
and  chattel  mortgages  separately,  and  shall  also  enter  in  the  same  manner  the  aggre- 
gate nnml>er  and  amounts  of  all  such  mortgages  released  of  record,  whether  by 
deed  of  satisfaction  or  release,  or  quit  claim  or  by  marginal  endorsement  on  the 
original  record ;  and  must  keep  a  correct  and  accurate  account  of  the  same  that  the 

*  So  lu  original.  ^  ~~ 
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total  number  and  amounts  of  all  liens  so  released  may  be  shown.  AH  sbenff » 
special  master's  or  other  deeds  which  are  based  on  forecloecd  mortgages,  shall  be 
Jbnsideied  as  releases  of  the  corresponding  number  and  amount  of  "'^'^P'S'^J^ 
the  purposes  of  said  record  and  shall  be  so  counted  in  making  up  the  totals  forra* 
day^enW  and  the  aggregate  number  of  such  sherlfif's  or  other  deeds  so  considered 

as  releases  shall  also  be  separately  noted  on  the  record.  

3170.  The  record  herein  provided  for  shall  be  in  form  substantially  as  foUowi. 

I 
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There  shall  be  allowed  one  line  for  each  daj  and  one  page  for  each  month  in 
said  record,  and  it  shall  be  of  at  least  one  hundred  and  thirty  (130)  pages  so  that  it 
shall  last  for  ten  years.  It  shall  be  the  duty  of  the  roister  to  foot  the  totals  of 
each  day's  entries  at  the  close  of  each  month  and  promptly  at  the  end  of  each  year 
to  recapitulate  in  the  record  the  monthly  footings,  and  also  to  transmit  to  the  state 
auditor  a  statement  of  the  totals  for  each  calendar  year,  and  it  shall  be  the  duty  of 
the  state  auditor  to  embody  said  statement  in  his  reports. 

3171.  If  any  register  shall  n^Iect  or  refuse  to  perform  any  of  the  duties  re- 
quired of  him  by  this  act,  he  shall  be  deemed  guilty  ot  a  misdemeanor  in  office,  and 
proceeded  against  accordingly  and  shall,  for  any  wilful  omission  to  keep  up  such 
record  or  continued  errors,  neglect,  or  carelessness  in  the  entries  and  focbings  therein, 
be  subject  to  fine  or  penalty  of  not  less  than  five  dollars  ($5)  nor  more  than  fifty 
dollars  f$50)  for  each  and  every  omission  or  error,  and  on  information  being  fur- 
nished tne  county  commissioners  of  such  ommissions  or  errors,  they  shall  have  re- 
covered from  the  Register  by  civil  action  for  the  benefit  of  the  school  fund,  the 
amount  of  the  penalty  for  such  omissions  or  errors. 

3172.  The  record  herein  provided  for  shall  be  opened  in  each  county  in  this 
state  as  of  the  first  day  of  June,  1891,  and  be  kept  continuously  thereafter. 

SHERIFF. 
Sees.  3173  to  3188  formed  8ec8.|116  to  131, 1879,  p.  884. 

3173.  It  is  the  duty  of  the  sheriff  to  serve  or  otherwise  execute  according  to 
law,  and  return,  writs  or  other  legal  process  issued  by  lawful  authority,  and  to  him 
directed  or  committed,  and  to  perform  such  other  duties  as  may  be  required  of  him 
by  law. 

3174.  His  disobedience  of  the  command  of  any  such  nrocOBS  is  a  contempt 
of  the  court  from  which  it  was  issued,  and  may  be  punished^  by  the  same  acoord- 
ingly,  and  he  is  further  liable  to  the  action  of  any  person  injured  thereby. 

3175.  He  shall  have  charge  and  custody  of  the  jail,  and  the  prisoners  of  the 
same,  and  is  required  to  receive  those  lawfullv  committed,  and  to  keep  them  him- 
self, or  by  his  deputy  jailor,  until  discharged  by  law. 

3176.  The  sheriff  and  his  deputies  are  conservators  of  the  peace^  and  to 
keep  the  same,  to  prevent  crime,  to  arrest  any  person  liable  thereto,  or  to  execute 
process  of  law,  may  call  any  person  to  their  aid;  and,  when  necessary,  the  sheriiF 
may  summon  the  power  of  the  county. 

3177.  The  sheriff  shall  attend  upon  the  district  court  at  its  sessions  in  his 
county,  and  he  is  allowed  the  assistance  <^  two  constables,  and  of  such  further 
number  as  the  court  may  direct,  and  shall  attend  the  sessions  of  the  county  court 
when  required  by  the  judge. 

3178.  No  sheriff  or  his  deputy  or  constable  shall  appear  in  any  oourt  as  at- 
torney or  counselor  for  any  party,  nor  make  any  writing  or  process  to  commence 
or  to  be  in  any  manner  used  in  the  same,  and  such  writing  or  process  made  by  any 
of  them  shall  be  rejected. 

3179.  No  sheriff  or  his  deputy  or  constable  shall  become  the  purchaser, 
either  directly  or  indirectly,  of  any  property  by  him  exposed  to  sale  under  any 
process  of  law  or  equity;  and  every  such  purchase  is  absolutely  void« 

3180.  Sheriffi  and  their  deputies  may  execute  any  process  which  may  be  in 
their  hands  at  the  expiration  of  their  office;  and  in  case  of!  a  vacancy  occur- 
ring in  the  ofiBce  of  sheriff  from  any  cause,  his  deputies  shall  be  under  obligati<Hi 
to  execute  legal  prpoees  tlien  in  his  or  their  hands,  and  he  and  they  will  remain  lia- 
ble under  the  provisions  of  law  as  in  other  cases. 
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3181.  Whea  a  sheriff  goes  out  of  his  office  he  shall  deliTOr  to  his  successor 
jdl  books  and  papers  pertaining  to  the  office,  and  property  attached  or  levied  upon 
-{except  as  provided  in  the  preceding  section),  and  all  prisoners  in  jail,  and  take  hia 
receipt  specifying  the  same,  and  such  receipt  shall  be  sufficient  indemnity  to  the 
person  taking  it. 

3182.  A  sheriff  may  appoint  a  special  deputy  to  serve  any  summons,  hj 
endorsement  thereon  substantially  as  follows:  "I  hereby  appoint my  special 


•deputy  to  serve  the  within  writ;"  which  shall  be  dated  and  signed  by  the  sheriff. 
Constable  cannot  appoint  depnty.     9,  90. 

3183.  Such  special  deputy  shall  make  return  of  the  time  and  mannenof  serv- 
ing such  writy  under  his  oath^  and  for  making  a  false  return  he  shall  be  guilty  of 
perjury,  and  punished  accordingly. 

SURVEYOR. 

3184.  It  shall  be  the  duty  of  the  county  surveyor  to  make  all  surveys  within 
liis  county  that  he  may  be  called  upon  to  make. 

8185.  The  county  commissioners  of  each  county  shall  procure  a  suitable  book 
for  the  use  of,  and  which  shall  be  kept  by,  the  county  surveyor,  and  in  which  it 
-shall  be  the  duty  of  the  county  surveyor  to  truly  record  all  surveys  made  by  him 
within  twenty  days  after  such  surveys  shall  be  made;  and  he  shall,  at  the  expira- 
rtion  of  his  term  of  office,  deliver  his  said  book  to  his  successor  in  office^  or  to  the 
county  clerk  of  the  proper  county. 

3186.  The  record  shall  show  the  metes  and  bounds  of  all  surveys  made  by 
the  surveyor  in  his  county,  at  whose  request  and  for  whom  the  same  were  made,  to- 
other with  the  names  and  oath  of  the  chainmen  employed,  and  shall  be  signed  by 
ithe  surveyor. 

3187.  All  necessary  chainmen  shall  be  employed  by  the  person  or  persons 
-causing  the  survey  to  be  made.  The  chainmen  shall  be  disinterested  persons^  and 
approved  of  and  sworn  by  the  surveyor  to  measure  justly  and  exactly,  to  the  best 
•of  their  knowledge  and  ability,  all  lines  measured  by  them. 

3188.  It  shall  be  the  duty  of  the  county  surveyor  to  establish  suitable  and  proper 
bounds  and  monuments  at  each  comer  or  angle  in  all  surveys  made  by  him,  and 
when  growing  trees  are  convenient  to  such  comer  or  angle,  he  shall  mark  two  or 
•more  with  a  blaze  and  notch,  iacing  the  corner  or  angle,  as  witness  trees  to  the  same, 
and  shall  note  the  courses  and  distances  of  such  witness  trees  from  the  corner,  to- 
^gether  with  a  description  of  the  size  anci  kind  of  tree. 

TREASURER.  * 

Beet.  8189  to  8193  formed  mcs.  91  to  95,  1879,  p.  379. 

8189.  It  shall  be  the  duty  of  the  county  treasurer  to  receive  all  money  be- 
longing to  the  county,  from  whatsoever  source  derived,  and  all  other  money  which 
is  by  law  directed  to  be  paid  to  him.  All  money  received  by  him  for  the  use  of  the 
-county  shall  be  paid  out  by  him  only  on  the  warrants  issued  by  the  county  board 
according  to  law,  except  where  special  provison  for  the  payment  thereof  is  or  shall 
be  otherwise  made  by  law. 

3190.  All  warrants  issued  by  the  county  board  shall,  upon  being  presented 
for  payment,  if  there  is  not  sufficient  funds  in  the  treasury  to  pay  the  same,  be  en- 
dorsed by  the  treasurer,  *'  not  paid  for  want  of  funds,''  and  the  treasurer  shall  also 
endorse  th^^eon  the  date  of  such  presentation  and  sign  his  name  thereto.  Warrants 
so  aidorsed  shall  draw  interest  from  the  date  of  such  endorsement,  at  the  rate  of 
seven  per  cent  per  annum  until  paid.    No  account  or  claim  whatsoever  against  a 
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oonnty,  which  has  been  allowed  by  the  boards  shall  draw  interest  until  a  warrant 
shall  have  been  drawn  in  payment  thereof  and  endorsed  as  herein  provided. 

3191.  The  connty  treasurer  shall  perform  such  additional  duties  as  are  or 
may  be  prescribed  by  law, 

3192.  If  any  county  treasurer  shall  n^leot  or  refuse  to  render  any  account  or 
settlement  required  by  law^  or  shall  fail  or  n^lect  to  account  for  any  balance  due 
the  state,  county,  township,  school  district,  or  any  other  municipal  subdivision,  or  is 
ffuilty  of  any  other  misconduct  in  office,  the  county  board  may  forthwith  remove 
him  from  office,  and  appoint  some  suitable  person  to  perform  the  duties  of  treasurer, 
until  hi%  successor  is  elected  or  appointed  and  qualified. 

Procedure  for  removal  pointed  oat.  The  fttet  that  the  moneys  were  stolen  is  no  jnstlficatio* 
for  the  failnre  to  acoonnt  for  them.     10,  455  (6  N.  W.,  757). 

8193.  Whenever  any  person  shall  pay  any  money  into  the  county  treasury,  the 
county  treasurer  shall  give  such  person  duplicate  receipts,  and  the  person  receiv- 
ing such  duplicate  receipts  shidl  present  them  to  the  county  clerk,  who  shall  coun- 
tersign one  of  said  receipts,  and  return  it  to  the  person  entitled  thereto,  and  retail 
the  other  in  his  office ;  and  no  receipt  so  given  shall  be  evidence  of  payment  of  such 
money,  in  the  hands  of  any  person  except  the  county  clerk,  unless  the  same  shall 
first  be  countersigned  by  said  clerk. 

Sees.  3194  to  3196.  "An  act  to  require  oonntj  treasurers  to  publish  a  report  of  the  finan- 
oial  oonditdon  of  their  respective  county. "    1883,  p.  182.     In  force  June  1. 

3194.  The  county  treasurer  of  each  county  shall,  during  the  months  of  June^ 
1883,  and  January  1884,  and  semi-aillltially  thereafter,  cause  to  be  published  in  a 
weekly  newspaper,  printed  in  the  county,  a  tabulated  statement  of  the  affiiirs  of  his 
office,  showing  the  receipts  and  disbursements  of  his  office  for  the  last  preceding  six 
months  ending  May  31  and  December  81,  as  herein  provided. 

3195.  Such  startements  shall  show:  First — The  amount  of  money  received 
and  for  what  fund ;  Second — ^The  amount  of  warrants  or  orders  presented  and  r^ 
istered,  and  upon  what  fund ;  Third — ^The  amount  of  warrants  or  orders  paid^  and 
from  what  fund ;  Fourth — ^The  amount  of  money  on  hand  in  each  fund ;  Fifth — The 
amount  of  outstanding  warrants  or  orders  roistered  and  unpaid ;  Sixth — The  total 
amount  of  money  on  hand. 

3196.  The  county  shall  pay  to  the  printer  a  reasonable  compeilBation  for 
the  publication  of  such  statement. 

REMOVAL  OP  OOUNjrY  OPFICEBa 
SeoB.  3197  to  3205  formed  ch.  45,  R.  &,  1868,  p.  297. 

3197.  All  cdunty  ofBlcerBy  including  justices  of  the  peace,  may  be  diarged, 
tried,  and  removed  from  office  for  official  misdemeanors  in  the  manner  and  for  the 
oauJBes  following:  Fird — For  habitual  or  willful  n^lect  of  duty.  Second— For 
gross  partiality.  ITiird — For  oppression.  Fourth — For  extortion.  Fifth — For 
corruption.  Sixth — For  willful  maladministration  in  office.  Seventh — ^For  oonvic- 
tion  of  a  felony.     Eightfi — For  habitual  drunkenness. 

The  words  *'  wiUfal "  and  "  maladministration  "  discussed  and  defined,  and  oonnty  snrrejor 
removed  for  removing  government  corner  stooes.  14, 182  (15  N.  W.,  330).  Oonnty  treasnrer  can- 
not be  removed  vrithont  complying  with  the  provisions  of  tnese  sections.    10,  455  (6  N.  W.,  7OT). 

3198.  Any  person  may  make  such  chaise,  and  the  board  of  commissionerB 
shall  have  exclusive  original  jurisdiction  thereof  by  a  summons. 

Supervisors  may  be  compelled  to  hear  and  act  npon  a  proper  complaint,  and  two-thirds  of  the 
members  is  a  qnomm.  18,  422  (25  N.  W.,  587).  This  does  not  confer  a  Judicial  bnt  an  adminis- 
trative power,  and  is  not  in  conflict  with  the  coostitntion.     16,  247  (18  N.  W.,  45). 

3199.  The  proceeding  shall  be  as  nearly  like  those  in  other  actions  as  the 
nature  of  the  case  admitF,  excepting  where  otherwise  provided  in  this  chapter. 
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3200.  The  complaint  shall  be  by  an  accuser  against  the  accased^  and  shall 
contain  the  charges  with  the  necessary  specifications  under  them,  and  be  verified  by 
the  affidavit  of  any  elector  of  the  state  that  he  believes  the  charges  to  be  true. 

3201.  It  will  be  sufficient  that  the  summons  require  the  accused  to  appear  and 
iinRwer  the  complaint  of  A.  B.  (naming  the  accuser)  for  "  official  misdemeanor/'  but 
&  copy  of  the  complaint  must  be  served  with  the  summons. 

3202.  No  answer  or  other  pleading,  afler  the  complaint,  is  necessary,  but  the 
defendant  may  move  to  reject  the  complaint  or  demur  thereto,  upon  any  ground 
rendering  such  motion  or  demurrer  proper;  and  he  may  answer  if  he  desires,  and 
if  he  answer,  the  accuser  may  reply  or  not.  But  if  there  be  an  answer  and  reply, 
the  pr9vision8  of  this  statute  relating  to  pleadings  in  action  shall  apply. 

3203.  The  questions  of  fact  shall-  be  tried  as  in  other  actions,  and  if  the  ac- 
<;u8ed  is  found  guilty,  judgment  shall  be  entered  removing  the  officer  from  his 
office,  and  declaring  the  latter  vacant,  and  the  clerk  shall  enter  a  copy  of  the  judg- 
ment in  the  election  book. 

3204.  The  accuser  and  the  accused  are  liable  to  costs  as  in  other  actions. 

3205.  When  the  accused  is  an  ofBlcer  of  the  court  and  is  suspended,  the 
<x>urt  may  supply  his  place  by  appointment  for  the  term. 

Word  ''suspended"  is  not  ^nonymons  with  word  removed  in  sec.  1  of  same  act  19,  444 
<27N.W.,427). 

VI.    DEPUTIES. 

SeoB.  3206  to  3211  formed  ch.  16,  R.  S.  1866,  p.  127. 

3206.  The  state  auditor,  treasurer,  and  librarian  respectively,  and  each  county 
«lerk,  treasui'er,  sheriff,  and  surveyor,  may  appoint  a  deputy,  for  whose  acts  he 
shall  be  respousible;  and  from  whom  he  shall  require  a  bond,  which  appointment 
shall  be  in  writing,  and  shall  be  revocable  by  writing  under  the  principal's  hand; 
and  both  the  appointment  and  revocation  shall  be  filed  and  kept  in  the  office  of  the 
<50unty  clerk,  in  case  of  deputies  for  county  officers,  but  in  case  of  state  officers  they 
shall  be  filed  and  kept  by  the  principals. 

3207.  In  the  absence  or  disability  of  the  principal,  the  deputy  shall  perform 
the  duties  of  his  principal  pertaining  to  his  own  omce,  but  when  an  officer  is  re- 
<iuired  to  act  in  conjunction  with  or  in  place  of  another  officer,  his  deputy  cannot 
supply  his  place. 

3208.  [OfBlcerB  cannot  be.] — The  state  auditor,  treasurer,  and  librarian  can 
neither  of  them  appoint  the  other  his  deputy,  nor  can  either  the  treasurer,  sheriff, 
-clerk,  or  surveyor  of  a  county  appoint  either  of  the  others. 

3209.  The  sheriff  may  appoint  such  number  of  deputies  as  he  sees  fit 

3210.  Each  deputy  shall  take  the  same  oath  as  his  principal,  which  shall  be 
endorsed  upon  and  filed  with  the  certificate  of  his  appointment. 

3211.  When  a  county  officer  receiving  a  salary  and  no  fees  is  compelled  by 
the  pressure  of  the  business  of  his  office  to  employ  a  deputy,  the  county  commis- 
sioners may  make  a  reasonable  allowance  to  such  deputy. 

Sees.  3212  and  3213.  "An  act  to  authorize  depntj  clerks  to  take  acknowledgments  of  deeds 
And  other  instroments,  and  to  legalise  acknowledgments  already  taken  hj such  dorks."  1870  p. 
17.    In  tooeJonel. 

3212.  Deputy  clerks  of  the  district  and  county  courts  in  this  state  are  hereby 
authorifled  to  take  acknowledgments  of  deeds  and  other  instruments  of  writing 
in  the  name  of  their  principals,  and  said  acknowledgments  shall  be  as  legal  and  as 
valid  as  if  taken  by  their  principals. 

3213.  All  deeds  or  other  instruments  of  writing  heretofore  acknowledged 
in  the  usual  form,  before  any  deputy  clerk  of  the  district  or  county  courts  of  anj 
county  in  this  state,  shall  be  and  they  are  hereby  declared  legal  and  valid. 
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VIL  NOTARIES  PUBLia 

Sees.  3214  to  3237.  ''An  act  to  provide  for  the  appointment  of  notaries  public  and  to 
define  their  dntiee."    1869,  p.  20.    In  force  Febmarj  8.    Repealing  ch.  38,  R.  S.,  1866,  p.  270. 

3214.  The  gOTemor  is  hereby  authorized  to  appoint  and  commission  sucb 
number  of  persons  to  the  office  of  notary  public^  in  each  of  the  respective  counties- 
of  this  state,  as  he  shall  deem  necessary;  but  no  person  shall  be  appointed  a  notary 
public  except  upon  the  petition  of  at  least  twenty-five  legal  voters  of  the  county 
in  which  he  resides.  Each  person  appointed  a  notary  public  shall  hold  his  office 
for  the  term  of  six  years  from  the  date  of  his  commission^  unless  sooner  removed, 
and  shall  reside  in  the  county  for  which  he  was  appointed  and  commissioned. 
"^Provided,  That  whenever  the  word  county  is  used  in  this  chapter  it  shall  be  con- 
strued to  comprehend  and  include  any  unorganized  territory  or  unorganized  county 
attached  to  any  organized  county  for  judicial  purposes;  and  any  such  uhorganized 
territory  or  unorganized  county  attached  to  any  organized  county  for  judical  pur- 
purposes  shall  be  considered  attached  to,  in^  and  part  of  such  county  for  all  the  pur- 
poses and  requirements  of  this  act. 

Limit  as  to  number  omitted  and  aU  after  *  added  1883,  p.  248. 

3215.  When  any  person  shall  be  appointed  to  the  office  of  notary  public^  the 
governor  shall  sign  the  commission  oi  such  person,  and  deliver  the  same  to  the 
secretary  of  state.     Upon  the  receipt  of  such  commission  by  the  secretary,  he  shall 

.  affix  thereto  the  great  seal  of  the  state,  and  attest  the  same,  and  transmit  by  mail 
or  messenger  the  commission  and  a  blank  bond,  to  be  executed  by  the  person  so^ 
appointed  and  commissioned,  to  the  county  clerk  of  the  county  for  which  such  ap- 
pointment was  made,  who  shall  within  five  days  after  the  receipt  by  him  of  such 
commission,  notify  the  person  so  appointed  that  he  holds  the  commission  and  blank 
bond,  and  if  the  person  appointed  to  such  office  does  not,  within  thirty  days  after 
the  date  of  such  notice,  execute  the  bond  hereinafter  mentioned,  deliver  the  same- 
to  the  clerk  of  the  county,  qualify,  and  receive  his  commission,  the  clerk  shall  re- 
turn such  commission  to  the  secretary  of  state  to  be  cancelled. 

3216.  Each  person  so  appointed  to  the  office  of  notary  public  shall,  within  the- 
time  limited  in  section  two  of  this  act,  appear  before  the  clerk  of  the  county  for 
which  he  was  appointed,  and  demand  the  blank  bond  so  transmitted  by  the  secre- 
tary of  state,  and  execute  and  deliver  to  such  clerk  a  bond  for  the  state  of  Ne- 
braska, ii\  the  penal  sum  of  two  thousand  dollars,  with  two  securities,  residents  oi 
such  county,  who  shall  severally  justify,  as  hereinafter  prescribed,  conditioned  for 
the  faithful  performance  of  the  duties  of  such  office;  and  such  person  so  appointed 
to  the  office  of  notary  public  shall  make  oath  or  affirmation,  to  be  endorsed  on 
such  bond,  and  subscribed  by  the  person  appointed  before  some  officer  authorized 
by  law  to  administer  oaths,  and  by  him  certified  thereon,  that  he  will  support  the 
constitution  of  the  United  States,  the  constitution  of  the  state  of  Nebraska,  and 
will  faithfully  and  impartially  discharge  and  perform  the  duties  of  the  office  of 
notary  public.  The  county  clerk  shall  file  and  preserve  the  bond  in  his  office,  and 
record  the  commission,  bond,  justification  of  the  sureties,  and  oath  of  office  in  a 
book  to  be  kept  by  him  for  that  purpose,  and  shall  transmit  to  the  secretary  of 
state,  written  or  printed  notice  that  the  requirements  of  this  act  have  been  com- 
plied with  by  the  person  so  appointed  and  commissioned,  which  notice  shall  be  filed 
and  preserved  in  the  office  of  secretary  of  state. 

3217.  The  justification  of  sureties  on  the  bond  shall  be  an  oath  or  affirmation 
endorsed  on  such  bond  to  the  effect  that  each  of  the  said  sureties  is  a  residcfnt  and 
freeholder  of  the  county  for  which  such  notary  public  was  appointee!,  and  is  worth 
at  least  the  sum  of  two  thousand  dollars,  over  and  above  all  debts  and  liabilities 
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by  him  owing,  and  all  property  exempt  by  law  from  levy  or  sale  on  execution, 
which  oath  or  affirmation  shall  be  subscribed  by  the  sureties,  and  taken  before  a\)d 
certified  to  by  some  officer  authorized  by  law  to  administer  oaths,  and  any  person 
swearing  or  affirming  falsely  in  this  regard  shall  be  liable  to  and  suffer  all  the 
pains  and  penalties  of  the  statutes  of  this  state  to  punish  persons  for  the  crime  of 
perjury. 

3218.  Each  notary  public,  before  performing  any  duties  of  his  office,  shall  pro- 
vide himself  with  an  ofBlcial  seal,  on  which  shall  be  engraved  the  words  '^  Nota- 
rial seal,"  the  nil^ne  of  the  county  for  which  he  was  appointed  and  com  missioned , 
and  the  word  '' Nebraska,"  and  in  addition,  at  his  option,  his  name,  or  the  initial 
letters  of  his  name,  with  each  seal,  by  impression,  all  his  official  acts  as  notary  pub- 
lic shall  be  authenticated.  Each  person  so  appointed  and  commissioned  shall  also, 
before  entering  upon  the  duties  of  the  office,  provide  himself  with  an  official  r6C- 
Ord,  i"  which  shall  be  recorded  all  his  official  acts,  together  with  a  copy  of  the  in- 
strument, certificate  of  protest,  and  notices  and  other  matter  by  him  acted  upon 
—except  the  taking  of  acknowledgments  and  proofs  of  deeds,  and  other  instru- 
ments required  by  law  to  be  recorded,  either  in  this  or  other  states,  affidavits  and 
depositions,  and  other  acts  not  relating  to  protests.  And  the  reconl  and  seal  of 
such  notanr  public  shall  be  exempt  from  levy  or  sale  on  execution,  attachment,  or 
warrant  of  distraint 

Not  neoeBsarj  that  the  umim  of  the  notary  iboald  be  placed  on  the  seal.  Words  '*  Notarial 
aeal ''  soffident.     21,  265  (31  N.  W.,  797). 

3219.  Every  peraon,  during  the  term  of  his  office,  so  appointed,  commis- 
sioned, and  qualifieii  to  the  office  of  notary  public,  is  hereby  authorized  and  em- 
poweredy  within  the  county  for  which  he  was  appointed  to  such  office,  to  admin- 
ister oaths  and  affirmations,  in  all  cases;  to  take  depositions,  acknowledgments,  and 
proofs  of  the  execution  of  deeds,  mortgages,  powers  of  attorneys,  and  other  instruf  • 
ments  in  writiug,'to  be  used  or  recorded  in  this  state,  to  demand  acceptance.,or 
payment  of  any  foreign,  inland,  or  domestic  bill  of  exchange,  promissory  note,  or 
other  obligation  in  writing,  and  to  protest  the  same  for  non-acceptance  or  non-pay- 
ment, as  the  case  may  be,  and  give  notice  to  endorsers,  makers,  drawers,  or  accept- 
ors, of  such  demand  or  non-acceptance  or  non-payment;  and  to  exercise  and  perform 
such  other  powers  and  duties  as  by  the  law  of  nations,  and  according  to  commercial 
osa^,  or  by  the  laws  of  the  United  States,  or  of  any  other  state  or  territory  of  the 
United  States,  or  of  any  other  government,  or  country,  may  be  exercised  and  per- 
formed by  notaries  public,  and  over  his  signature  and  official  seal  certify  the  per- 
formance of  such  duties  so  exercised  and  performed  under  the  provisions  of  this 
act,  which  certificate  shall  be  received  in  all  courts  of  this  state  as  presumptive  evi- 
dence of  the  facts  therein  certified  to;  and  on  due  proof  of  the  loss  of  sucn  original 
certificate,  the  record  thereof,  so  kept  by  such  notary  public  as  is  by  this  act  pre- 
scribed, shall  be  received  by  all  courts  in  this  state  as  presumptive  evidence  of  the 
facts  therein  recorded;  Promded,  That  any  person  interested  in  the  subject-matter 
of  such  certificate  or  record  of  such  certificate  may,  by  other  evidence,  contradict 
the  matters  and  things  set  forth  in  such  certificates,  or  in  the  record  thereof. 

3220.  Every  notary  public,  when  notice  by  a  party  to  any  civil  suit  pending 
in  any  court  of  this  state,  upon  any  adverse  party  for  the  taking  of  any  testimony 
of  witnesses  by  depositiony  or  any  commission  to  take  testimony  of  witnesses  to 
be  preserved  for  use  in  any  suit  thereafter  to  be  commenced,  has  been  deposited  with 
bim,  or  when. a  special . coQunission  issued  out  of  any  court  of  any  state  or  country 
without  tliis  state,  together  with  notice  for  the  taking  of  testimony  by  depositions  or 
OMiimisMons,  has  been  deposited  with  him,  is  empowered  to  issue  summonses  and 
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command  the  presence  before  him  of  witnesses^  and  to  punish  witnesses  for  neglect 
or  refusal  to  obey  such  summonsy  or  for  refusal  to  testify  when  present,  by  commit- 
ment to  the  jail  of  the  county  for  contempt;  and  all  sherifis  and  constables  in  his 
state  are  hereby  required  to  serve  and  return  all  process  issued  by  notaries  public  in 
the  taking  of  testimony  of  witnesses  by  commission  or  deposition. 

Notary  has  power  to  commit  for  contempt  witness  who  reftisee  to  give  deposition.  21, 27S 
(81  N.  W.,  929).     But  have  no  power  to  punish  for  misoondnct  other  than  refusal  to  answer.    81, 

(48N.  W.,763). 

3221.  If  any  person  shall  be  damaged  or  injured  by  the  unlawful  act,  negli- 
euoe,  or  misconduct  of  any  notaxy  public^  in  his  o£5cial  capacity,  the  person 
damaged  or  injured  may  maintain  a  civil  action  on  the  official  bond  of  such  notary 
public  against  such  notary  public  and  his  sureties^  and  a  recovery  in  such  actimi 
shall  not  be  a  bar  to  any  future  action  for  other  causes,  to  the  full  amount  of  Uie 
bond. 

3222.  Each  person  who  holds  or  hereafter  shall  be  appointed  and  oommia*- 
eioned  to  the  office  of  notary  public  shall,  within  thirty  days  after  the  expirattOQ 
of  the  tenn  of  his  office,  either  by  limitation,  removal  from  office,  or  removal 
from  the  county  for  which  he  was  appointed,  enter  in  his  official  record  a  certificate 
over  his  hand  and  notarial  seal,  setting  forth  that  such  record  is  his  official  record 
as  such  notary  public,  from  the  day  of  the  commencement  of  the  term  of  his  office, 
or  other  time  of  the  commencement  of  his  records,  to  the  time  of  the  expiration  of 
his  office,  and  deposit  such  record  and  certificate  aforesaid  in  the  office  of  the  derk 
of  the  county  for  which  he  was  appointed  notary  public,  and  in  the  event  of  his 
death  or  removal  from  this  state,  such  certificate  shall  be  received  in  all  the  courts 
of  this  state  as  presumptive  evidence  that  the  record  in  which  or  to  whidi  such 
certificate  shall  be  entered  or  attached  was  the  official  record  of  such  notary  public; 
and  any  person  who  shall  neglect  or  fail  to  comply  with  the  provisions  of  this  sec- 
tion shall  forfeit  and  be  liable  to  pay  to  the  county  for  which  he  was  appointed  and 
commissioned  a  notary  public,  for  the  use  of  the  school  fund,  the  sum  of  two  hundred 
dollars,  to  be  recovered  in  any  court  of  the  county  having  jurisdiction,  in  the  name 
of  the  county,  upon  the  relation  of  the  district  attorney  of  the  district  in  wbidi 
such  county  shall  be  situated. 

3223.  If  any  county  clerk  of  any  county  in  this  state  shall  neglect  or  will- 
fully refuse  to  perform  the  duties  imposed  on  him  by  this  act,  or  shall  willfully 
refuse  to  deliver  the  commission  so  issued  by  the  governor  to  any  notary  public, 
after  he  shall  have  duly  filed  the  bond  required  by  this  act,  and  qualifiea,  sndi 
county  clerk  shall  forfeit  and  be  liable  to  pay  to  the  county  for  which  such  notair 
public  was  appointed,  for  the  use  of  the  scnool  fund,  the  sum  of  two  hundred  dol- 
lars, to  be  recovered  as  provided  in  section  nine  of  this  act. 

3224.  No  deed,  mortage,  power  of  attorney,  or  other  instrument  in  writ- 
iugi  heretofore  execute  and  acknowledged  or  proven  before  a  notary  public^ 
shall  be  held  invalid  or  defective  because  the  official  seal  of  the  notary  public  sub- 
flcribing  the  certificate  of  acknowledgment,  proof,  or  other  official  act  of  such 
notary  public  annexed  thereto  had  engraved  thereon  the  initial  or  abbreviation  of 
any  words,  or  other  word  or  words  diffisrent  from  those  required  to  be  contained  or 
engraved  on  the  seal  of  a  notary  public  by  this  act 

3226.  Whenever  a  vacancy  in  the  ofBloe  of  notary  public  shall  occur  in  any 
<x)udty,  it  shall  be  the  duty  of  the  county  clerk  to  notify  the  secretary  of  state  of 
the  fact,  who  shall  keep  a  record  in  his  office  of  the  name  of  the  person  appointed, 
date  of  his  commission  and  time  of  its  expiration,  and  the  time  such  office  becomes 
vacant,  either  by  removal  from  office,  removal  from  the  county,  or  limitation  of 
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term  of  appointment,  and  when  a  vacancy  shall  occur  in  the  office  of  notary  public 
in  any  county,  it  shall  be  the  duty  of  the  secretary  of  state  to  notify  the  governor. 
First  part  of  original  section,  limiting  the  ijnmber,  omitted.     1883,  p.  249. 

3226.  The  secretary  of  state  shall  be  entitled,  for  receiving,  affixing  the 
^reat  seal  to,  and  forwarding  the  commission  of  a  notary  public,  the  sum  of  one 
dollar;  and  the  county  clerk  of  the  county,  to  whom  the  same  shall  be  forwarded, 
the  sum  of  two  dollars  on  each  commission  as  fee  for  services  under  this  act,  to  be 
paid  by  the  person  appointed  and  commissioned,  before  the  delivery  to  him  of  the 
<x>mmission,  which  fees  of  the  secretary  of  state  shall  be  transmitted  to  him  by  the 
-county  clerk  immediately  after  their  receipt  by  him. 

3227.  That  whenever  charges  of  malfeasance  in  ofBlce  shall  be  preferred  to 
the  governor  against  any  notary  public  in  this  state,  or  whenever  the  governor  shall 
have  reasonable  cause  to  believe  any  notary  public  in  this  state  is  guilty  of  acts  of 
malfeasance  in  office,  the  governor  may  appoint  any  disinterested  person,  not  related 
by  consanguinity  to  either  the  notary  public  or  person  preferring  the  charges,  and 
authorized  by  law  to  take  testimony  of  witnesses  by  deposition,  to  notify  such  notary 
public  to  appear  before  him  on  a  day  and  at  an  hour  certain,  after  at  least  ten  days 
from  the  day  of  service  of  such  notice,  and  summon  witnesses  in  the  manner  provided 
by  this  act,  for  the  taking  of  testimony  of  witnesses  by  deposition,  to  appear  before 
him,  at  the  time  in  said  notice  specified,  and  take  the  testimony  of  such  witnesses 
in  writing,  in  the  same  manner  as  is  by  law  provided  for  taking  depositions,  and 
•certify  the  same  to  the  governor,  at  which  time  the  notary  public  under  charges  may 
appear,  cross-examine  the  witnesses,  and  produce  witnesses  in  his  behalf,  which  cross- 
-examination and  testimony  shall  be  likewise  certified  to  the  governor.  Upon  the 
receipt  of  such  examination,  duly  certified  in  the  manner  prescribed  for  taking 
depositions  to  be  used  in  suits  in  the  district  courts  of  this  state,  the  governor  shall 
•examine  the  same,  and  if  therefrom  he  should  be  satisfied  the  charges  are  substan- 
tially proven,  the  governor  may  remove  the  person  charged  from  the  office  of  notary 
public;  and  thereupon,  within  thirty  days  from  such  removal  and  notice  thereof, 
«uch  notary  ]public  shall  deposit  with  the  county  clerk  of  the  county  for  which  he  was 
appointed  his  commission  as  notary  public,  with  his  official  record  and  certificate 
thereof,  as,  prescribed  by  section  nine  of  this  act  [3222]  ;  and  on  his  failure  to  do  so, 
shall  beliable  to  the  penalty  and  payment  of  two  hundred  dollars,  to.  be  recovered 
in  the  manner  provided  in  said  section  nine,  which  commission,  on  its  receipt  by  the 
•county  clerk,  shall  be  forwarded  by  him  to  the  secretary  of  state,  to  be  canceled ;  and 
thereafter  such  person  so  removed  from  office  shall  be  forever  disqualified  from  hold- 
ing the  office  of  notary  public;  and  the  fees  for  taking  such  testimony  shall  be  paid 
by  the  county,  at  the  same  rate  as  fees  for  taking  depositions  by  notaries  public. 
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CHAPTER  40.— PARTNERSHIPS. 

Sees.  3228  to  3230.  '*An  act  proYiding  for  the  recording  of  the  names  of  all  members 
of  MBOciations  doing  bnsi nees  under  a  firm,  {Mtftnership,  or  corporate  name. ' '  1875,  p.  178.  In  foree 
September  1 . 

3228.  That  any  aSBOCJatJOn  of  persons  doing  business  in  any  county  of  this 
state  under  a  firm^  partnership^  or  corporate  name^  and  not  incorporated  under  the 
laws  of  this  state,  shall  have  recorded  in  the  office  of  the  county  clerk  of  the  county 
where  the  place  of  business  of  said  association  is  located^  a  certificate  signed  by  each 
member  of  such  association^  showing:  Fird — ^The  firm,  partnership^  or  corporate 
name  of  such  association ;  Second — The  general  nature  of  the  business  tb^-eof  and 
the  principal  place  of  doing  business;  and  Third — ^The  full  name  and  residence  of 
each  individual  member  of  such  association. 

3229.  The  county  clerk  of  each  county  shall  keep  a  book  for  the  aforesaid 
purpose  of  recording  said  certificates  and  shall  receive  the  same  fecB  therefor  as  for 
recording  other  instruments,  and  such  record  or  a* certified  transcript  thereof  shall 
be  prima  faeie  [evidence]  in  any  court  in  this  state  of  any  of  the  £EU)ts  therein  set 
forth. 

3230.  Any  person  who  shall  for  the  space  of  twenty  days  fail^  neglect^ 
or  refuse  to  comply  with  any  of  the  provisions  of  this  act,  shall,  on  conviction 
thereof^  be  fined  in  any  sum  not  exceeding  one  thousand  dollars,  and  any  fine  so 
adjudged  against  any  member  of  any  association  maybe  collected  by  execution  from 
the  property  of  such  association. 

Sees.  3231  to  3255.  ''An  act  to  anthorise  limited  partnerships  in  tb»  state  of  Nebraska.'^ 
1873.    In  force  March  1.    G.  S.,  504. 

3231.  That  limited  partnerships  for  the  transaction  of  any  mercantile^  mechan- 
ical, or  manufacturing  business  within  this  state,  may  be  formed  by  two  or  more 
persons  upon  the  terms,  with  the  rights  and  powOfS,  and  subject  to  the  conditions 
and  liabilities  herein  prescribed ;  but  the  provisions  of  this  chiipter  shall  not  be  con* 
strued  to  authorize  any  such  partnership  for  the  purpose  of  banking  or  -effisoting 
insurance. 

3282.  Such  partnerships  may  consist  of  one  more  persons,  who  shall  be  called 
general  partners,  and  shall  be  joint  and  severally  responsible  as  general  partners 
now  are  by  law,  and  of  one  or  more  persons  who  shall  contribute  in  actual  cash  pay- 
ments, or  in  goods^  wares,  merchandise,  machinery,  and  fixtures,  a  specific  sum  as 
capital  to  the  common  stock,  who  shall  be  called  special  partners*  and  shall  not 
be  liable  for  the  debts  of  the  copartnerships  beyond  the  fund  so  contributed  by  him 
or  them  to  the  capital  stock. 

Partners  liable  for  fnll  amount  of  partnership  debts.    8,  363. 

3233.  The  general  partners  only  shall  be  authorized  to  transact  business 
and  sign  for  the  copartnership  and  to  bind  the. same. 

8234.  The  persons  desiring  to  engage  in  the  formation  of  such  partnerships, 
shall  make  and  severally  sign  a  certificate  which  shall  contain :  1.  The  name  of 
the  firm  under  which  such  partnership  is  to  be  conducted.  2.  The  general  nature 
of  the  business  intended  to  be  transacted.  3.  The  names  of  all  the  general  and 
special  partners  interested  therein,  distinguishing  which  are  general  and  which  are 
special  partners,  and  their  respective  places  of  residence.  4.  The  amount  of  capital 
in  money  or  goods,  wares,  merchandise,  machinery,  and  fixtures,  which  each  special 
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partner  ehall  have  contributed  to  the  common  stock.    5.  The  period  at  which  the 
partnership  is  to  commence,  and  the  period  at  which  it  shall  terminate. 

8235.  The  certificate  shall  be  acknowledged  bj  the  several  persons  sign- 
ing the  same  before  a  notary  public,  or  other  officer  authorized  by  law  to  take  the 
acknowledgement  or  proof  of  the  execution  of  conveyances  of  land,  and  such  ac- 
knowledgment or  proof  shall  be  made  and  certified  in  the  same  manner  as  the 
acknowl^gment  or  proof  of  conveyances  of  land  may  be  made  or  certified. 

3236.  The  certificate  so  acknowledged  and  certified  shall  be  filed  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  principal  place  of  business  of 
the  partnership  shall  be  situated,  and  shall  be  recorded  by  such  clerk  in  a  book  to 
be  Kept  for  that  purpose,  and  in  case  any  such  partnership  shall  have  a  place  of 
business  in  more  than  one  county  in  the  state,  then  a  copy  of  such  certificate,  so  ac- 
knowledged and  certified  by  the  clerk  of  the  county  where  the  original  was  filed, 
diall  in  like  manner  be  filed  and  recorded  in  each  other  county  in  which  such  part- 
nership shall  have  a  place  of  business,  in  the  office  of  the  clerk  of  said  county. 

3237.  At  the  time  of  filing  the  original  certificate,  with  the  evidence  of  the  ac- 
knowledgment thereof,  as  before  directed,  an  affidavit  of  one  or  more  of  the  general 
partners  shall  also  be  filed  in  the  same  office,  stating  that  the  sums  specified  in  the 
oertificate,  or  value  thereof  in  goods,  wares,  merchandise,  machinery,  and  fixtures, 
have  been  contributed  by  each  of  the  special  partners  to  the  common  stock 
and  actually  and  in  good  faith  paid  into  the  general  fund. 

3238.  No  such  partnership  shall  be  deemed  to  have  been  formed  until  a  cei> 
tificate  shall  have  been  made,  acknowledged,  filed,  and  recorded,  nor  until  an 
affidavit  shall  have  been  filed,  as  before  directed ;  and  if  any  false  statement  be 
inade  in  sudi  certificate  or  affidavit,  all  the  persons  interested  in  such  partnership 
shall  be  liable  for  all  the  engagements  thereof  as  general  partners. 

3239.  The  partners  shall  immediately  publish  the  terms  of  the  partnerdiip, 
when  r^stered  as  above  provided,  for  at  least  six  consecutive  weeks,  in  two  news- 
papers to  be  designated  by  the  clerk  of  the  county  in  which  the  registry  shall  be  made, 
and  if  no  newspapers  are  published  in  the  county,  then  the  same  shall  be  pub- 
lished in  the  judicial  cTistrict  in  which  their  business  shall  be  conducted,  and  if  such 
publication  be  not  made,  the  partnership  shall  be  deemed  general. 

3240.  Affidavits  of  the  publication  of  such  notice  by  the  printer,  publisher, 
or  foreman  of  the  newspapers  m  which  the  same  shall  be  publisned,  may  be  filed 
with  the  clerk  directing  the  same,  and  shall  be  evidence  of  the  facts  therein  con- 
tained. 

3241.  Every  renewal  or  continuance  of  such  partnership  beyond  the  time 
originally  fixed  for  its  duration,  shall  be  certified,  acknowledged,  and  recorded,  and 
an  affidavit  of  a  general  partner  be  made  and  filed,  and  notice  be  given  in  the  man- 
ner herein  required  for  its  original  formation,  and  every  such  partnership  which 
shall  be  otherwise  renewed  or  continued  shall  be  deemed  a  general  partnership. 

3242.  Every  alteration  which  shall  be  made  in  the  names  of  the  partners,  in 
the  nature  of  the  business,  or  in  the  capital  or  shares  thereof,  or  in  any  other  matter 
specified  in  the  original  certificate,  shall  be  deemed  a  dissolution  of  the  partner- 
ship, and  every  such  partnership  which  shall  in  any  manner  be  carried  on  after  any 
such  alteration  shall  have  been  made,  shall  be  deemed  a  general  partnership  unless 
renewed  as  a  special  partnership  according  to  the  provisions  of  this  act. 

Court  has  anthoritj  in  a  dissolntion  of  partnership  to  decree  an  aoconnting.  Good-will  is  a 
part  of  the  aasets.    9,  262  (2  N.  W.  370). 

3243.  The  business  of  the  partnership  shall  be  conducted  under  a  firm  in 
which  the  names  of  the  general  partners  only  shall  be  inserted,  and  if  the  name  of 
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any  special  partner  shall  be  used  in  such  firm  he  shall  be  deemed  and  held  liable  as 
a  general  partner. 

3244.  Actions  in  relation  to  the  business  of  the  partnehship  may  be  brought 
and  conducted  by  and  against  the  general  partners  in  the  same  manner  as  if  there 
were  no  special  partners. 

3245.  No  part  of  the  sum  which  any  special  partner  shall  have  contribated 
to  the  capital  stock  shall  be  withdrawn  by  hinl  from  the  firm^  or  paid  or  trans- 
ferred to  him  in  the  shape  of  dividends,  profits^  or  otherwise^  at  any  time  during  the 
continuance  of  the  partnership ;  but  any  partner  may  annually  receive  such  rate  of 
interest  on  the  sum  so  contributed  by  him  as  may  be  agreed  upon  in  the  articles  of 
copartnership,  not  exceeding  twelve  per  centum  per  annum,  if  the  payment  of  sudi 
interest  shall  not  reduce  the  original  amount  of  such  capital,  and  after  the  payment 
of  such  interest,  if  any  profits  shall  remain  to  be  divided^  he  may  also  receive  his 
proportion  of  such  profits. 

3246.  If  it  shall  appear  that  by  the  payment  of  interest  or  profits  to  any  special 
partner  the  original  capital  has  been  reducedy  the  partner  receiving  the  same 

•  shall  be  bound  tO  restore  the  amount  necessary  to  make  good  his  share  of  the  cap- 
ital with  interest. 

8247.  A  special  partner  may,  from  time  to  time,  examine  into  the  oondition 
and  proeress  of^the  partnership  concerns,  and  may  advise  as  to  their  management, 
but  he  shall  not  transact  any  business  on  account  of  the  partnership,  nor  be  em- 
ployed for  that  purpose  as  agent,  attorney,  or  otherwise.  If  he  shall  interfere  con- 
trary to  these  provisions,  he  shall  be  deemed  in  law  a  general  partner,  and  account- 
able as  such. 

3248.  The  general  partners  shall  be  liable  to  account  to  each  other  and  to 
the  special  partners  for  their  management  of  the  concern,  as  other  partners  are  now 
liable  by  law. 

See  7,  44a 

3249.  Every  partner  who  shall  be  guilty  of  any  firaud  in  the  afiairs  of  the 
partnership  shall  be  liable,  civilly,  to  the  party  injured  to  the  extent  of  his  damage, 
and  shall  also  be  liable  to  an  indictment  for  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both,  in  the  discretion  of  the  court  by  which  he  shall  be  tried. 

3250.  Every  sale,  assignment,  or  transfer  of  any  of  the  property  or  efifects 
of  such  partnership  when  insolvent,  or  in  contemplation  of  msolvencv,  or  after 
or  in  contemplation  oT  the  insolvency  of  any  partner,  with  the  intent  of  giving  a 
preference  to  any  creditor  of  such  partnership  or  insolvent  partner,  over  other  cred- 
itors of  such  partnership,  and  every  judgment  confessed,  lien  created,  or  security 
given  by  such  partnership,  under  the  like  circumstances  and  with  the  like  intent, 
shall  be  void  as  agaist  the  creditors  of  such  partnership. 

3251.  Every  such  sale,  assignment,  or  transfer  of  any  of  the  property  or 
effects  of  a  general  or  special  putner,  made  by  such  general  or  special  partner, 
when  insolvent  or  in  contemplation  of  insolvency,  or  after  or  in  contemplation  of  the 
insolvency  of  the  partnership,  with  the  intent  of  giving  to  any  creditor  of  his  own 
or  of  the  partnership  a  preference  over  creditors  oi  the  partnership,  and  every  judg- 
ment confessed,  lien  created  or  security  given  by  any  such  partner  under  the  like 
circumstances  and  with  the  like  intent,  shall  be  void  as  against  the  creditors  of  ihe 
partnership. 

3262.  Every  special  partner  who  shall  violate  any  provision  of  the  last  two 
preceding  sections,  or  who  shall  concur  in  or  assist  to  any  such  violation  by  the 
partnership,  or  by  any  individual  partner,  shall  be  liable  as  a  general  partner. 

3263.  In  case  oi  the  insolvency  or  bankruptcy  of  the  partnership,  no  spe- 
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oial  partner  shall  under  any  circumstances  be  allowed  to  claim  m  a  creditor  unit) 
the  claims  of  all  the  creditors  of  the  partnership  shall  be  satisfied* 

3254.  No  dissolution  of  such  partnership,  by  the  acts  of  the  parti^^^  shall  take 
place  previous  to  the  time  specified  in  the  certificate  of  its  forniatiou  or  in  the  cer- 
tificate of  its  renewal,  until  a  notice  of  such  dissolution  shall  have  been  filed  and 
recorded  in  the  o£Bce  of  the  clerk  of  the  county  in  which  the  original  eerti  Senate  was 
recorded,  and  published  once  in  each  week  for  four  weeks  in  a  newspaper  printed 
in  each  of  the  counties,  or  if  none  are  printed  in  the  county,  then  in  the  jadicial 
district  where  Che  partnership  may  have  places  of  business. 

In  sale  of  interest  of  one  partner  to  others,  retiring  partner's  interest  is  bis  abaj%  of  assets  at 
time  of  final  adjustment.  Does  not  include  money  already  received.  2,  4.  Publication  in  local 
newspaper,  held,  under  facts,  not  binding  on  non-residents.     27^  89  (42  N,  W.,  913). 

3265.  The  dork  of  the  county  shall  be  entitled  to  receive  the  same  fees  for 

recording  the  articles  of  copartnership,  and  the  papers  connected  tberewith|  that  he 

is  now  entitled  to  receive  for  recording  deeds. 
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CHAPTER  41.— PAUPERS. 

SecB.  3256  to  3278  formed  cb.  40,  R.  S.  1866,  p.  274. 

3266.  Every  poor  person  who  shall  be  unable  to  earn  a  livelihood  in  con- 
sequence  of  any  bodily  infirmity,  idiocy^  lunacy,  or  other  unavoidable  cause,  shall 
be  supported  by  the  father,  grandfather,  mother,  grandmother,  children,  grand- 
children, brothers,  or  sisters  of  such  poor  person,  if  they  or  either  of  them  be  of 
sufficient  ability;  and  every  person  who  shall  refuse  to  support  his  or  her  father, 
ffrand&ther,  mother,  grandmother,  child,  or  grandchild,  sister,  or  brother,  when 
directed  by  the  county  commissioners  of  the  county  where  such  poor  person  shall 
be  found,  whether  such  relative  shall  reside  in  the  same  county  or  not,  shall  forfeit 
and  pay  to  the  county  commissioners,  for  the  use  of  the  poor  of  their  county,  such 
sum  as  may  be  by  the  county  commissioners  adjudged  adequate  and  proper  to  be 
paid,  not  exceeding  ten  dollars  per  week  for  each  and  every  week  for  which  they  or 
either  of  them  shall  fail  or  refuse,  to  be  recovered  in  the  name  of  the  county  com- 
missioners, for  the  use  of  the  poor  aforesaid,  before  a  justice  of  the  peace  or  any 
other  court  having  jurisdiction;  Provided^  That  whenever  any  persons  become 
paupers  from  intemperance  or  any  other  bad  conduct,  they  shall  not  be  entitled  to 
suport  from  any  relative  except  parent  or  child;  *-4nd  provided  furthery  That  such 
poor  person  entitled  to  support  from  any  such  relative  may  bring  an  action  against 
such  relative  for  support,  in  his  or  her  own  name  and  behalf. 

Amended  and  all  after  *  added  18S3,  p.  255.  Chapter  has  no  reference  to  support  and  care  of 
insane  persons  confined  in  state  hospital  at  pnhlic  charge.  24,  602  (39  N.  W.,  6*21).  A  pauper 
may  maintain  action  in  own  name.  18,  48  (24  N.  W.,  429).  See  19,  485  (27  N.  W.,  729);  19, 
676  (27  N.  W.,  647). 

3257.  The  children  shall  first  be  called  upon  to  support  parents,  if  there 
be  children  of  sufficient  ability,  and  if  there  be  none  of  sufficient  ability  the  parents 
of  such  person  shall  next  be  called  upon,  and  if  there  be  no  parents  nor  children, 
the  brothers  and  sisters  shall  be  next  called  upon,  and  if  there  be  no  brothers  nor 
sisters,  the  grandchildren  of  such  poor  person  shall  next  be  called  on,  and  then  the 
grandparents;  Provided,  Married  females,  while  they  live  with  their  husbands, 
shall  not  be  liable  to  a  suit"*"  for  maintenance  beyond  the  interest  or  incomes  of  the 
estate  of  such  married  female  held  in  her  own  right. 

All  after  *  added  1883,  p.  256. 

8268.  When  any  such  poor  person  shall  not  have  any  such  relatives  in  any 
county  in  this  state  as  are  named  in  the  preceding  sections,  or  if  such  relatives  shall 
not  be  of  sufficient  ability,  or  shall  refuse  to  maintain  such  pauper,  then  the  said  pau- 
per shall  receive  such  relief  as  his  or  her  case  may  require,  out  of  the  county  treasury, 
in  the  manner  hereinafter  provided. 

3259.  The  justices  of  the  peace  in  each  precinct  shall  be  and  they  are  hereby 
made  overseers  of  the  poor  and  are  vested  with  the  entire  and  exclusive  superin- 
tendence of  the  poor  in  their  respective  precincts,  excepting  in  cases  of  corporate 
towns  or  cities  to  which  such  superintendence  and  jurisdiction  shall  be  by  law 
granted;  ^Provided,  That  the  county  commissioners  of  the  several  counties  may  em- 
ploy a  physician  by  the  year  to  furnish  such  medical  service  as  may  be  required 
by  the  poor  of  their  county,  excepting  incorporate  towns  or  cities  as  herein  provided ; 
Provided,  also,  That  the  salary  of  such  county  physicians  shall  not  exceed  two  hun- 
dred dollars  in.  any  one  year. 

All  after  *  added  1875,  p.  89.  But  oonnties  are  liable  to  other  physicians  for  neoessaiy  serrioee 
rendered.     16,  9  (19  N.  W.  781). 
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3260.  It  shall  be  the  duty  of  said  overseers  of  the  poor,  within  their  respec- 
tive precincts,  to  provide  for  all  8uoh  persons  as  are  unable  to  earn  a  livelihood  in 
consequence  of  any  bodily  infirmity,  idiocy,  or  other  unavoidable  cause,  the  neces- 
saries of  life,  and  in  their  discretion  may  confide  such  poor  persons  to  some  moral 
and  discreet  householder  or  householders  in  the  county,  of  sufficient  ability  to  pro- 
vide for  them.  Every  person  to  whom  the  care  of  any  such  poor  person  shall  be 
entrusted,  shall  execute  a  bond  to  the  county  in  which  such  noor  person  shall  reside, 
conditioned  that  he  or  she  will  treat  such  poor  person  with  numanity,  and  afford  to 
him  or  her  the  necessary  comforts  of  life  fitted  to  his  or  her  condition;  said  bond 
shall  set  forth  the  sum  to  be  paid  by  said  oounty^  for  keeping  such  poor  person. 

3261.  Said  overseers  shall,  at  each  regular  session  of  the  board  of  county  com- 
missioners, make  a  full  r^ort  of  their  actings  and  doings  under  this  chapter,  and 
return  a  list  of  all  the  poor  within  their  respective  precincts,  specifying  the  age,  sex, 
and  infirmities  of  each. 

3262.  Upon  making  such  report,  it  shall  be  the  duty  of  the  county  commission- 
ers to  issue  their  warrants  or  drafts  on  the  treasurer,  for  the  payment  of  the  expense 
necessarily  incurred  by  the  overseers  of  the  poor  in  supporting  such  poor  pei-son. 

3263.  Any  sum  set  forth  in  the  bond  executed  to  any  county  as  aforesaid,  may 
be  lessened  or  increased  at  the  discretion  of  the  commissioners  of  said  county,  with- 
out affecting  the  validity  of  said  bond. 

3264.  The  county  commissioners  may,  at  any  regular  meeting,  remove  any 
poor  person  from  the  custody  of  any  person  or  persons  to  whose  care  the  overseers 
may  have  committed  the  keeping  of  such  poor  persons,  without  subjecting  the  over- 
«eers,  or  the  county,  to  any  claim  for  damages. 

3266.  The  overseers  in  fixing  the  amount  to  be  paid  for  the  keeping  of  any 
poor  person,  shall  take  into  consideration  the  ability  of  the  poor  person  to  laoor. 

3266.  Any  person  becoming  chargeable  as  a  pauper  in  this  state,  shall  be 
chargeable  as  such  pauper  in  the  county  in  which  he  or  she  resided  at  the  com- 
mencement of  the  thirty  days  immediately  preceding  such  person  becoming  so  charge- 
able. 

3267.  [Non-resident.] — If  any  person  shall  become  chargeable  in  any  county 
in  which  he  or  she  did  not  reside  at  the  commencement  of  the  thirty  days  imme- 
diately preceding  his  or  her  becoming  so  chargeable,  he  or  she  shall  be  duly  taken 
care  of  by  the  proper  authority  of  the  county  where  he  or  she  may  be  found ;  and  it 
shall  be  the  duty  of  the  clerk  of  the  county  commissioners  to  send  a  notice  by  mail 
to  the  clerk  of  the  county  commissioners  of  the  county  in  which  such  pauper  resided, 
as  before  stated,  that  such  person  has  become  chargeable  as  a  pauper,  and  requesting 
the  authorities  of  said  county  to  remove  the  said  pauper  forthwith,  and  to  pay  the 
expense  accrued  in  taking  care  of  him  or  her. 

3268.  If  said  pauper,  by  reason. of  sickness  or  disease,  or  by  neglect  of  the 
authorities  of  the  county  in  which  he  or  she  resides,  or  for  any  other  sufficient 
cause,  cannot  be  removed,  then  the  county  taking  charge  of  snch  individual 
may  sue  for,  and  recover  from  the  county  to  which  said  individual  belongs,  the 
amount  expended  for  and  in  behalf  of  sucli  pauper,  and  in  taking  care  of  the  same. 

3269.  Whenever  any  non-resident,  or  any  other  person  not  coming  within 
the  defination  of  a  pauper,  shall  fall  sick  in  any  county  in  this  state,  not  having 
money  or  pn^erty  to  pay  his  or  her  board,  nursing,  and  medical  aid,  it  shall  be  the 
duty  of  the  overseers  of  the  poor,  of  the  precinct  where  such  person  shall  be,  to 
furnish  such  assistance  to  such  person  as  they  shall  deem  necessary ;  and  if  any 
such  person  shall  die,  said  overseers  shall  provide  all  necessary  means  for  a  decent 
burial  of  such  person. 

Ck>iintj  not  liable  for  Tolonteer  services  to  such  person.     28,  721  (37  N.  W.,  623. 
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3270.  The  term  **  residence/*  mentioDed  in  this  chapter^  shall  be  taken  and 
considered  to  mean  the  actual  residence  of  the  party  or  the  place  where  he  or  she 
was  employed;  or  in  case  he  or  she  was  in  no  employment,  then  it  shall  be  consid-* 
ered  and  held  the  place  where  he  or  she  made  it  his  or  her  home. 

3271.  If  any  person  shall  bring  or  leave  any  pauper  or  paupers  in  any 
county  in  this  state,  wherein  such  pauper  is  not  lawfully  settled,  knowing  him  or 
Uiem  to  be  paupers,  he  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars  for 
every  such  offense,  to  be  sued  for  and  recovered  by  and  to  the  use  of  such  county^ 
before  any  justice  of  the  peace,  in  the  proper  county. 

3272.  The  county  commissioners  m  each  county  are  authorized,  whenever  they 
shall  see  fit  so  to  do,  to  establish  a  poor-house. 

3273.  The  county  commissioners  are  hereby  authorized  to  take  to  the  county^ 
by  grant,  devise,  or  purchase,  any  tract  of  land  not  exceeding  six  hundred  and 
forty  acres,  for  the  purposes  of  said  poor-house. 

3274.  Said  commissioners  are  hereby  empowered  to  receive  donations  to  aid 
in  the  establishment  of  such  poor-house,  and  also  empowered  from  time  to  time,  a» 
they  shall  see  fit,  to  levy  and  collect  a  tiaZ|  not  exceeding  one  per  cent  on  the  tax- 
able property  in  the  county,  and  to  appropriate  the  same  to  the  purchase  of  land^ 
not  exceeding  the  aforesaid  six  hundred  and  forty  acress,  and  to  ereet  and  furnish 
buildings  suitable  for  a  poor-house,  and  to  put  in  operation  and  to  defray  the 
actual  expenses  of  said  poor-house,  should  the  labor  of  the  inmates  be  inadequate 
thereto. 

3275.  Said  county  commissioners  are  hereby  authorized  to  appoint  and  employ 
such  agents  and  other  persons  as  may  be  necessary  to  establish  and  put  into  opera- 
tion such  poor-house. 

8276.  Whenever  the  county  commissioners  of  any  county  shall  enter  upon 
their  records  that  they  have  established  a  poor-house,  and  that  said  poor-house  m 
ready  for  the  reception  of  the  poor  of  said  county,  then  the  authority  conferred 
upon  the  overseers  of  the  poor  shall  cease  to  be  in  force  in  said  county;  Pro- 
mdedj  however^  That  if  there  be  any  particular  case  or  cases  which  the  court  should 
deem  prudent  to  put  out  under  the  provisions  of  this  chapter,  they  may  do  so, 
making  a  proper  entry  of  the  circumstances  upon  their  records. 

3277.  The  title  of  the  proportv  authorized  to  be  acquired  by  this  chapter 
for  the  purpose  of  said  poor-house  shall  be  made  to  the  county. 

3278.  The  county  commissioners  of  any  county  in  this  state  may,  at  any 
r^ular  meeting,  if  they  at  any  time  shall  deem  it  to  the  interest  of  said  county, 
appropriate  out  of  any  fund  appropriated  to  said  county  for  any  purpose,  or  other 
money  belonging  to  said  county,  any  sum  not  exceeding  two  thousand  five  hundred 
dollars,  for  the  purpose  of  purchasing  a  farm,  and  erecting  thereon  suitable  build- 
ings for  a  poor-house  for  said  county,  as  contemplated  in  sections  seventeen,  eigh- 
teen, and  nineteen  of  this  chapter  [3272-4]. 

OoQDty  commissioners  may  provide  poor-house  by  pnrchase,  but  cannot  giye  notes  ■ecnred  by 
mortgage  in  payment.     2, 165.    See  19,  724  (28  N.  W.,  276. 
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CHAPTER  42.— PUBLIC  HEALTH. 

Sees.  3279  to  3297.  '*An  act  to  estoblish  a  state  board  of  health  to  regalate  the  practice 
of  medicine  in  the  state  of  Nebraska,''  etc  1891,  p.  280.  In  force  July  4.  (Repealed  ch.  63, 
La^ws  1891,  p.  282,  as  amended  1883,  p.  246.) 

3279.  There  shall  be  eBtablisbed  in  the  state  of  Nebraska  a  board  to  be  styled 
the  state  board  of  health.  Said  board  shall  consist  of  the  fj^overnor^  attorneyiren- 
eraly  and  superintendent  of  public  instruction,  and  the  governor  shall  be  ex-efficio 
chairman  of  said  board. 

3280.  Said  board  shall  meet  upon  tlie  call  of  the  governor  and  within  thirty 
days  alter  the  approval  of  this  act,  and  shall  meet  thereafter  as  often  and  at  such 
times  as  the  governor  may  from  time  to  time  designate. 

3281.  Said  board  shall  within  sixty  days  after  the  approval  of  this  act  appoint 
four  secretaries^  who  shall  be  graduated  physicians  of  at  least  seven  years'  consec- 
utive practice,  and  who  shall  be  at  the  time  of  their  appointment  actually  engaged 
in  practice  in  the  state  of  Nebraska  ;  one  of  whom  shall  be  appointed  for  the  term 
of  one  year,  one  for  the  term  of  two  years,  one  for  the  term  of  three  years,  and  one 
for  the  term  of  four  years,  and  thereafter  it  shall  be  the  duty  of  said  board  to  appoint 
or  reappoint  one  secretary  every  year  as  the  term  of  those  heretofore  appointed  shall 
expire,  but  each  secretary  shall  continue  in  ofiBce  until  his  successor  shall  have  been 
so  appointed.  Said  appointments  shall  be  made  so  that  of  said  secretaries  two 
shall  be  physicians  of  the  so-called  regular  school,  one  of  the  so-called  eclectic  school, 
and  one  of  the  so-called  homeopathic  school. 

3282.  Said  secretaries  shall  have  power  and  it  shall  be  their  duty  to  assist 
and  advise  said  board  in  the  performance  of  its  duties  as  prescribed  by  this  act,  to 
summon  witnesses  and  take  testimony  in  the  same  manner  as  witnesses  are  sum- 
moned and  depositions  taken  under  the  Code  of  Civil  Procedure,  and  to  report  said 
testimony  to  the  board,  together  with  their  findings  of  fact  and  recommendations  on 
all  matters  coming  before  said  board  requiring  evidence  for  their  determination,  ex- 
cept as  hereinafter  provided. 

3283.  It  shall  be  the  duty  of  said  board  to  see  that  all  the  provisions  of  this 
act  are  strictly  enforced,  to  grant  certificates  as  herein  provided,  apd  to  cause  to  be 
prosecuted  all  violations  of  this  act.  Said  board  shall  have  and  use  a  common  s^al 
and  may  make  and  adopt  all  necessary  rules,  regulations,  and  by-laws  not  incoiisis- 
tent  with  the  constitution  and  law  of  this  state  or  of  the  United  States,  to  enable  it 
to  perform  its  duties  and  to  transact  its  business  under  the  provisions  of  this  act. 

3284.  A  majority  of  said  board  shall  constitute  a  quorum  for  the  transaction 
of  business. 

3286.  It  shall  be  unlawful  for  any  person  to  practice  medicine,  surgery,  or 
obstetrics,  or  any  of  the  branches  thereof,  in  this  state,  without  having  first  obtained 
and  registered  the  certificate  provided  for  by  this  act;  and  no  person  shall  be 
entitled  to  the  certificate  herein  provided  for  unless  he  shall  be  a  graduate  of  a 
legally  chartered  medical  school  or  college  in  good  standing;  said  qualifications  to 
be  determined  by  the  board;  Provided,  however,  That  nothing  in  this  act  shall  be 
construed  to  prevent  physicians  residing  in  other  states  from  visiting  patients  in 
consultation  with  resident  physicians  who  have  complied  herewith. 

3286.  The  term  medical  SChool  or  college  in  good  standing  shall  be  defined 
as  follows:  A  medical  school  or  college  requiring  a  preliminary  examination  for 
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admission  to  its  courses  of  study,  and  which  requires  as  requisite  for  the  grauting  the 
d^ree  of  M.  D.  attendance  on  at  least  three  courses  of  lectures  of  six  months  each, 
no  two  of  said  courses  to  be  held  within  one  year,  and  having  a  full  faculty  of 
professors  in  all  the  different  branches  of  medical  education,  to- wit:  anatomy,  physi- 
ol(^,  chemistry,  toxicology,  pathology,  hygiene,  materia  medica,  therapeutics,  ob- 
stetrics, gynecology,  principle  and  practice  of  medicine,  and  surgery,  and  clinical 
instruction  in  the  last  two  named ;  Provided,  That  this  three-year  clause  shall  not 
apply  to  degrees  granted  prior  to  July,  1891. 

8287.  It  shall  be  the  duty  of  all  persons  intending  to  practice  medicine,  surgery, 
or  obstetrics  in  the  state  of  Nebraska,  before  b^inning  the  practice  thereof  in  any 
branch  thereof,  to  present  his  diploma  to  said  board,  together  with  his  aflSidavit 
that  he  is  a  lawful  possessor  of  the  same,  that  he  has  attended  the  full  course  of 
study  required  for  the  degree  of  M.  D.,  and  that  he  is  the  person  therein  named. 
Such  affidavit  may  be  taken  before  any  person  authorized  to  administer  oaths,  and 
the  same  shall  be  attested  under  the  hand  and  official  seal  of  such  official  if  he  has 
a  seal,  and  any  person  swearing  falsely  in  such  affidavit  shall  be  guilty  of  perjury 
and  subject  to  the  penalty  therefor. 

3288.  If  upon  investigation  of  said  diploma  and  affidavit  the  applicant  shall 
be  found  entitled  to  practice,  there  shall  be  issued  to  said  applicant  the  certificate  of 
said  board  under  its  seal  and  signed  by  its  secretaries  stating  siich  fact,  and  it  shall 
be  the  duty  of  the  applicant  before  practicing  to  file  such  certificate  or  a  copy 
thereof  in  the  office  of  the  county  clerk  of  the  county  in  which  he  or  she  resides  or 
in  which  he  or  she  intends  to  practice;  such  cortiflcate  or  copy  shall  be  filed  by 
the  county  clerk  and  by  him  recorded  in  a  book  to  be  kept  for  that  purpose,  properly 
indexed,  to  be  called  the  "  Physician^s  Roister,*'  and  for  such  services  the  county 
clerk  shall  receive  from  the  applicant  the  same  fees  as  are  allowed  to  the  raster  of 
deeds  for  the  recording  of  conveyances^ 

3289.  All  physicians  who  shall  be  engaged  in  practice  at  the  time  of  the 
passage  of  this  act  shall,  within  six  months  thereafter,  present  to  said  board  their  di- 
plomas and  affidavits  as  hereinbefore  provided,  or  in  the  case  of  persons  not  gradu- 
ates who  were  entitled  to  registration  and  practice  under  the  provisions  of  the  act 
entitled  "An  act  to  regulate  the  practice  of  medicine  in  the  state  of  Nebraska,*'  ap- 
proved March  3d,  1881,  an  affidavit  showing  them  to  have  been  entitled  to  so  ro- 
ister and  practice,  and  a  certified  transcript  of  their  r^istration  under  said  act,  and 
upon  their  doingiso  shall  be  entitled  to  the  certificate  herein  provided,  which  they 
shall  file  with  the  county  clerk  as  herein  provided ;  Provided,  That  no  one  having 
the  qualifications  required  in  and  having  complied  with  said  act  of  March  3,  1881, 
shall  be  liable  to  prosecution  for  failure  to  comply  with  this  act  until  the  expiration 
of  said  period  of  six  months. 

3290.  It  shall  be  the  duties  of  said  secretaries  to  keep  a  full  record  of  all 
the  acts  and  proceedings  of  said  board  and  of  all  certificates  granted  thereby,  to- 
gether with  the  proof  upon  which  certificates  are  granted  ;  but  when  said  proof  in 
any  case  shall  have  been  on  file  in  the  office  of  said  board  for  ten  days,  said  certi- 
ficate may  be  issued  by  said  secretaries  without  a  vote  of  the  board,  if  no  protest  has 
been  filed  and  if  in  their  opinion  said  proof  complies  with  the  provisions  of  this  act 

3291.  Any  person  who  shall  have  obtained  a  certificate  provided  by  this 
act  and  shall  remove  to  another  county  shall,  before  entering  upon  the  practice  of 
his  profe&sion  in  such  other  county,  cause  said  certificate  to  be  filed  and  recorded  in 
the  office  of  the  county  clerk  of  the  county  to  which  he  has  removed. 

3292.  The  board  may  refuse  certificates  to  |)er8ons  guilty  of  unprofessional  or 
dishonorable  conduct,  and  it  may  revoke  certificates  for  like  cause;  Provided 
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always,  That  they  have  given  the  person  an  opportunity  to  be  heard  in  his  or  her 
defense. 

3293.  No  person  shall  recover  in  any  court  in  this  state  any  sum  of  money 
whatever  for  any  medical,  surgical^  or  obstetrical  services,  unless  he  shall  have 
ooraplied  with  the  provisions  of  this  act  and  is  one  of  the  persons  authorized  by 
this  act  to  be  registered  as  a  physician. 

3294;  Any  person  not  possessing  the  qualifications  for  the  practice  of 
medicine,  surgery,  or  obstetrics  required  by  the  provisions  of  this  act,  or  any  person 
who  has  not  complied  with  the  provisions  of  this  act  who  shall  engage  in  the  praC" 
tice  of  medicine,  surgery,  or  olmtetrics,  or  any  of  the  branches  thereof,  in  this  state, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
fined  in  any  sum  not  less  than  fifty  dollars  ($50)  nor  more  than  three  hundred  dol« 
lars  ($300),  and  costs  of  prosecution  for  each  offense,  and  shall  stand  committed 
until  such  fine  and  costs  are  paid. 

Side  on  complaint,  21,  447  (32  N.  W.,  222).    On  qnalificatioDS,  17, 140  (22  N.  W.,  348). 

3295.  Any  pei*son  shall  be  r^arded  as  practicing  medicine»  within  the 
meaning  of  this  act,  who  shall  operate  on,  profess  to  heal  or  prescribe  for,  or  other* 
wise  treat  any  physical  or  mental  ailment  of  another.  But  nothing  in  this  act  shall 
be  construed  to  prohibit  gratuitous  services  in  case  of  emergency,  and  this  act  shall 
not  apply  to  commissioned  surgeons  in  the  United  States  army  and  navy,  nor  to 
nurses  in  their  legitimate  occupations,  nor  to  the  administration  of  ordinary  house- 
hold  remedies. 

3296.  Any  itinerant  vendor  of  any  drng,  nostrum,  ointment,  or  appliance  of 
any  kind  intended  for  the  treatment  of  any  disease  or  injury,  or  who  shall  by  writ- 
ing, printing,  or  any  ofher  method,  publicly  profess  to  cure  or  treat  diseases,  or  in- 
jury, or  deformity,  by  any  drug,  nostrum,  manipulation,  or  other  expedient,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in 
any  sum  not  less  than  fifty  dollars  ($50)  nor  more  than  one  hundred  dollars  ($100), 
or  be  imprisoned  in  the  county  jail  for  a  period  of  not  less  than  thirty  (30)  days  nor 
more  than  three  (8)  months,  or  both,  in  the  discretion  of  the  court,  for  each  offense, 

3297.  The  secretaries  of  said  board  of  health  shall  receive  for  their  services, 
the  sum  of  five  dollars  (Jo),  to  be  paid  by  every  applicant  for  a  certificate  hereunder 
at  the  time  of  making  his  application,  and  for  their  services  for  the  taking  of  tes- 
timony the  same  fees  as  are  provided  for  notaries  public  for  similar  services,  and 
they  shall  receive  no  other  fees  or  compensation ;  Provided,  That  applicants  under 
section  11  of  this  act  [3289]  shall  pay  the  sum  of  one  dollar  ($1)  only. 

Sees.  3298  to  3301.  *'Ad  act  legalizing  dissections  and  for  other  pnrpoees.''  1883,  p.  244. 
In  force  February  20. 

3298.  That  it  shall  be  lawful  to  carry  on  dissections  of  the  human  body  for 
scientific,  educational,  and  legal  purposes  within,  the  state  of  Nebraska  under  the 
restrictions  hereinafter  provided  in  this  act. 

3299.  The  bodies  of  all  paupers  dying  within  this  state,  whose  persons  are 
unclaimed  after  death  by  any  relatives  or  friends  for  the  purpose  of  interment,  shall 
be  turned  over  to  any  legally  organized  medical  college  or  any  physician  or  surgeon 
authorized  under  the  laws  of  this  state  to  practice  therein,  under  the  conditions  con- 
tained in  section  three  of  this  act. 

3300.  Any  medical  college,  through  its  president,  dean,  or  secretary,  or  any 
surgeon  authorized  to  practice  in  this  state,  may  proctire  the  body  or  bodies  of  de- 
ceased paupers,  whose  bodies  are  unclaimed  by  relatives  or  friends  for  interment,  by 
filing  an  application  therefor,  accompanied  by  a  bond  in  the  penal  sum  of  five  hun- 
dred dollars  binding  the  applicant  to  procure,  convey,  and  dissect  the  body  or  bodies 
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applied  for  in  a  maDner  that  shall  be  private  and  in  no  wise  shock  the  sensibilities  of 
the  community  where  such  body  is  procured^  conveyed^  or  dissected,  and  the  applicant 
shall  state  in  said  application  that  the  body  or  bodies  is  or  are  required  for  scientific 
investigation,  or  for  educational  purposes.  Upon  making  such  application  to  the 
county  clerk  of  any  court  [county]  in  this  state  where  sucli  pauper  or  paupers  may 
be,  and  filing  such  bond  with  said  county  clerk,  he  shall  isBue  his  order,  under 
this  act,  to  the  properly  authorized  officer  of  the  county  having  charge  of  said  pau- 
per's body  or  bodies,  to  turn  the  same  over  to  the  party  or  parties  above  named,  who 
have  made  application  therefor. 

3301.  No  bodies  applied  for  in  accordance  with  the  provisions  of  this  act 
shall  be  transported  or  used  outside  the  limits  of  this  state.  Any  one  violating 
the  provisions  of  this  act  shall  upon  conviction  thereof  before  any  tribunal  author- 
ized to  try  such  offense,  be  fined  not  less  than  one  hundred  dollars,  and  not  more 
than  three  hundred  dollars,  or  shall  be  imprisoned  in  the  county  jail  not  less  thao 
one  month  nor  more  than  six  months. 

Sees.  3303  to  3307.  *'An  act  to  regalate  the  practice  of  dentistry,  and  to  panish  viola* 
tion  thereof."     1887,  p.  504.     In  force  July  1. 

3302.  It  shall  be  unlawful  for  any  pei*son  or  persons  to  practice  dentistry  or 
dental  surgery  in  the  state  of  Nebraska  without  first  having  received  a  diploma 
from  a  reputable  dental  college  or  university  duly  incorporated  or  establisiied  under 
the  laws  of  some  one  of  the  United  States  or  some  foreign  government;  Provided, 
That  nothing  in  section  one  of  this  article  shall  apply  to  any  bona  fide  practitioner 
of  dentistry  or  dental  surgery  in  this  state  at  the  time  of  the  pa&sage  of  this  act; 
And  provided^  That  nothing  in  this  act  shall  be  so  construed  as  to  prevent  physi- 
cians or  surgeons  from  extracting  teeth. 

3303.  Every  person  who  shall  hereafter  engage  in  the  practice  of  dentistry  or 
dental  surgery  in  this  state  shall  file  a  copy  of  his  or  her  diploma  with  the  county 
clerk  of  the  county  in  which  he  or  she  resides,  which  copy  shall  be  sworn  to  by  the 
party  filing  the  same,  and  the  clerk  shall  give  certificate  of  such  fact,  with  the  seal 
of  the  county  attached  thereto,  to  such  party  filing  the  copy  of  his  or  her  diploma, 
and  shall  file  and  register  the  name  of  the  person,  the  date  of  the  filing,  and  the 
nature  of  the  instrument,  in  a  book  to  be  kept  by  him  for  that  purpose,  and  as  a 
compensation  for  his  services  the  said  clerk,  for  filing  and  registering  the  same,  shall 
receive  a  fee  of  one  dollar  ($1),  to  be  paid  by  the  person  filing  the  diploma. 

3304.  Every  bona  fide  practitioner  of  dentistry  or  dental  surgery  residing 
in  this  state  at  the  time  of  the  passage  of  this  act,  and  desiring  to  continue  the 
same^  shall^  within  ninety  days  after  the  paasage  of  this  act,  file  an  affidavit  of  said 
facts  as  to  the  length  of  time  he  or  she  Las  practiced  in  this  state,  with  the  county 
clerk  of  the  county  in  which  he  or  she  resides,  and  the  said  clerk  shall  register  the 
name  of,  and  give  a  certificate  to,  the  party  filing  the  affidavit  in  like  manner 
and  of  like  effect  as  hereinbefore  provided,  ami  for  such  service  shall  receive  a  fee 
of  one  dollar  ($1),  to  be  paid  by  the  party  filing  the  affidavit. 

3305.  All  certificates  issued  under  the  provisions  of  this  act  shall  be  prima 
facte  evidence  of  the  right  of  the  holder  to  practice  under  this  act. 

330(i.  Every  person  violating  the  provisions  of  this  act  shall,  upon  convio- 
tion  thereof,  be  deemed  guilty  of  misdemeanor  and  be  punished  by  a  fine  of  not 
less  than  fifty  dollars  ($50),  nor  more  than  two  hundred  dollars  ($200),  for  eaeh 
and  every  offense,  or  be  imprisoned  in  the  county  jail  for  sixty  (60)  days,  or  both 
fine  and  imprisonment,  at  the  discretion  of  the  court,  and  all  fines  collected  shall 
belong  to  and  be  paid  into  the  common  school  funds  of  the  county  where  the  of- 
fense was  committed. 
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3307.*  Any  person  who  shall  have  filed  his  or  her  affidavit  or  diploma,  aa 
required  in  sections  two  (2)  and  three  (3)  of  this  act  [3303-4],  in  one  county  and  re« 
move  to  another  county  shall,  before  entering  upon  the  practice  of  his  or  her  pro« 
fession  in  such  last  named  county,  procure  a  certified  copy  of  the  record  of  his  or 
her  former  registry,  and  cause  such  transcript  to  be  filed  and  recorded  in  the  dental 
register  of  such  county  in  which  he  or  she  has  removed. 

Sees.  3308  to  3319.  *'An  act  to  regQlate  the  practice  of  pharmacy  and  sale  of  poisons  and 
proTeot  adulteration  in  dmgs  and  medicinal  preparations  in  the  state  of  Nebraska,  and  provide  a 
penalty  therefor/'    1887,  p.  507.     In  force  March  24. 

3308.  There  shall  be  established  in  the  state  of  Nebraska  a  board  to  be  styled 
the  Nebraska  State  Board  of  Pharmacy.  Said  board  shall  consist  of  the  attor« 
ney  general,  secretary  of  state,  auditor,  treasurer,  and  commissioner  of  public  lands 
and  buildings,  and  said  board  shall  appoint  five  (5).  examiners,  or  secretaries,  who 
shall  be  skillful  retail  apothecaries  of  seven  (7)  years'  practical  experience,  actually 
engaged  in  said  business  in  the  state  of  Nebraska;  and  said  secretaries  shall  assist 
said  board  in  conducting  all  examinations  hereinafter  provided  for,  and  in  the  per« 
formance  of  any  of  its  duties;  each  of  said  secretaries  shall  receive  a  compensation 
of  five  dollars  ($6)  per  day  for  each  day's  service  actually  and  necessarily  performed, 
and  such  necessary  expenses  as  shall  be  audited  and  found  just  and  reasonable  by 
said  board,  for  attendmg  the  meetings  thereof;  said  secretaries  or  examiners  to  be 
selected  from  ten  (10)  practical  pharmacists,  recommended  by  the  Nebraska  State 
Pharmaceutical  Association;  Provided,  That  all  such  services  and  expenses,  and  all 
the  necessary  expenses  of  said  board,  shall  be  paid  out  of  the  moneys  received  by 
said  board  for  fees.  All  moneys  received  in  excess  of  said  per  diem  allowance,  and 
other  expenses  above  provided  for,  shall  l>e  paid  into  the  state  treasury  at  the  end  of 
each  year,  and  so  mucli  thereof  as  shall  be  necessary  to  meet  the  current  expenses  of 
said  board  shall  be  subject  to  the  order  thereof,  if,  in  any  year,  the  receipts  of  said 
board  shall  not  he  equal  to  its  expenses.  The  board  shall  make  an  annual  report 
and  render  account  to  the  state  auditor  and  to  the  Nebraska  State  Pharmaceutical 
Association  of  all  moneys  received  and  disbursed  by  it  pursuant  to  this  act,  and  the 
state  of  Nebraska  shall  in  no  ease  be  liable  for  any  such  compensation  or  expenses; 
And  provided  further^  That  said  l)oard  shall  have  the  power  to  discharge  any  of 
said  secretaries  at  any  time  and  to  fill  any  vacancy  in  the  position  of  secretary  when- 
ever, from  any  cause,  such  vacancy  exists. 

3309.  The  said  board  of  oxaminers  shall  within  30  days  after  its  appointment 
meet  and  organize  by  the  election  of  a  president,  secretary,  and  treasurer  from  its 
own  members,  who  shall  be  elected  for  the  term  of  one  year  and  serve  until  their 
successors  are  elected  and  qualified,  and  shall  perform  the  duties  prescribed  by  the 
board.  It  shall  be  the  duty  of  the  board  to  examine  all  applications  for  registra* 
tion  submitted  in  proper  form;  to  grant  certificates  of  registration  to  such  persons 
as  may  be  entitled  to  the  same  under  the  provisions  of  this  act;  to  investigate  com- 
plaints when  pro])erly  presented,  and  to  cause  the  prosecution  of  all  persons  violas- 
ting  its  provisions;  to  report  annually  to  the  governor  and  to  the  Nebraska  State 
Pharmaceutical  Association  upon  the  condition  of  pharmacy  in  the  state,  which  said 
report  shall  also  furnish  a  record  of  the  proceedings  of  the  said  l)oard  for  the  year, 
and  also  the  names  of  all  pharmacists  registered  under  this  act.  The  board  shall 
hold  meetings  for  the  examination  of  applicants  for  registration  and  the  transaction 
of  such  other  business  as  shall  pertain  to  its  duties  at  least  four  times  a  year;  said 
meetings  to  be  held  on  the  second  Wednesday  in  February,  May,  August,  and  No- 
vember in  each  year;  and  shall  make  by-laws  for  the  proper  fulfillment  of  its  du- 
ties; and  shall  keep  a  book  of  registration,  in  which  shall  be  entered  the  names  and 
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places  of  b^sine8S  of  -eM  persons  roistered  under  this  act,  which  book  shall  also 
specify  such  facts  as  said  persons  shall  claim  to  justify  their  registration.  The  rec- 
ord of  said  board,  or  copy  of  any  part  thereof,  certified  by  the  secretary  to  be  a  true 
oopy,  attested  by  the  seal  of  the  board,  shall  be  accepted  as  competent  evidence  in 
all  courts  of  the  state.  Three  members  of  said  board  shall  constitute  a  quorum. 
The  president  of  said  board  of  examiners  shall  retire  from  said  board  each  year 
and  cease  to  be  a  member  of  the  said  board  of  examiners  at  the  expiration  of  his  term 
of  office.  The  Nebraska  State  Pharmaceutical  Association  shall  annually  select 
three  pharmacists,  from  which  number  the  Nebraska  State  Board  of  Pharmacy 
shall  select  one  to  fill  vacancy  occurring  each  year.  « 
Bewritten  1889,  p.  560. 

3310.  Every  person  who  shall,  within  three  (3)  months  after  the  passage  of 
this  act  takes  effect,  forward  to  the  board  of  pharmacy  satisfactory  proof,  supported 
by  his  affidavit,  that  he  was  engaged  in  the  business  of  a  dispensing  pharmacist 
on  his  own  account  in  this  state  at  the  time  this  act  takes  effect,  in  the  preparation 
of  physicians^  prescriptions,  or  that  at  such  time  he  had  been  employed  or  engaged 
three  (3)  years  or  more  as  a  pharmacist  in  the  compounding  of  physicians'  prescrip- 
tions, and  was  at  said  time  so  employed  in  this  state,  shall,  upon  the  payment  to  the 
board  of  a  fee  of  two  dollars  ($2),  be  granted  the  certificate  of  registered  pharma- 
cist; Provided,  That  in  caseof  failure  or  neglect  to  register  ashereiq  provided,  such 
person  or  ])ersons  shall,  in  order  to  be  registered,  comply  with  the  requirements  pro- 
vided for  r^istration  as  a  licentiate  in  pharmacy  hereinafter  def^cribed. 

3311.  No  person  other  than  a  licentiate  in  pharmacy  shall  l)c  entitled  to  regis- 
tration as  a  pharmacist  except  as  provided  in  section  3.  Licentiates  in  pharmacy 
in  the  meaning  of  this  act  shall  be  such  persons,  not  less  than  eighteen  years  of  agCL 
who  shall  have  had  not  less  than  three  years'  practical  experience  in  pharmacy,  and 
who  shall  have  passed  a  satisfactory  examination  touching  their  competency  before 
the  board  of  examiners.  Every  such  person  shall,  before  examination  is  granted^ 
furnish  satisfactory  evidence  that  they  are  of  temperate  habits,  and  pay  to  the  board 
a  fee  of  five  dollars;  Provided,  That  in  case  of  the  failure  of  any  applicant  to  pass 
a  satisfactory  examination,  the  money  shall  be  held  to  his  credit  for  a  second  ex- 
amination at  any  time  within  a  year.  The  said  board  may  grant  certificates  of  reg- 
istration without  further  examination  to  the  licentiates  of  such  other  boards  of  phar- 
macy and  graduates  of  such  coH^2;e8  of  pharmacy  as  it  may  deem  proper  upon 
payment  of  a  fee  of  five  dollars  ($5)  *which  shall  be  good  only  until  the  first  regular 
meeting  of  the  board  thereafter.  Licentiates  in  pharmacy  shall  at  the  time  of  pass- 
ing their  examination  be  roistered  by  the  secretary  of  the  state  board  of  examiners 
as  registered  pharmacists. 

Amended,  and  all  after  *  added  1889,  p.  662. 

3312.  [Fees.] — Assistants  who  have  held  a  certificate  of  registration  in  this 
state  for  two  consecutive  years,  may,  upon  application  to  the  board  of  ex9min^rs,be 
granted  a  certificate  as  a  registered  .pharmacist  by  paying  a  fee  of  three  dollars; 
I^'ovided,  That  the  applicant  has  been  continually  in  the  practice  of  pharmacy  for 
two  years  next  succeeding  his  r^istration  as  an  assistant. 

Rewritten  1889,  p.  662. 

3313.  Every  roistered  pharmacist  who  desires  to  continue  the  practice  of  his 

Srofession  shall  annually  after  the  expiration  of  the  first  year  of  his  registration 
uring  the  time  he  shall  continue  in  such  practice,  on  or  before  the  24tn  day  of 
March  of  each  year,  pay  to  the  said  boai*d  a  r^istnition  fee  of  two  dollars  ($2), 
for  which  he  shall  receive  a  renewal  of  said  registration.  Every  person  receiv- 
ing a  certificate  under  this  act  shall  keep  the  same  cuuspicuuusly  exposed  in  his  place 
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of  business.  Every  roistered  pharmacist  shall,  after  chaDgiDg  his  place  of  busi- 
Dees  or  employment^  as  designated  by  his  certificate,  notify  the  secretary  of  the 
board  of  his  new  place  of  business.     If  any  pharmacist  shall  fail  or  neglect  to 

Erocure  his  annual  registration  or  comply  with  the  other  provisions  of  this  section, 
is  right  to  act  as  such  pharmacist  shall  cease  at  the  expiration  of  ten  days  from  the 
time  of  notice  of  such  failure  to  comply  with  the  provisions  of  this  section  shall 
have  been  mailed  to  him  by  the  secretary  of  said  board,  *and  such  pharmacist  shall 
be  barred  from  the  practice  of  pharmacy  until  he  shall  have  made  application  and 
passed  the  examination  provided  for  in  section  four  of  this  act. 
Amended  and  all  after  *  added,  1889,  p.  563. 

3314.  Any  registrations  obtained  through  false  representationB  shall  be 
void,  and  the  board  of  pharmacy  may  hear  complaints  and  evidence,  and  may  re- 
voke such  certificates  as  it  may  deem  improperly  held. 

3315.  Any  proprietor  of  a  pharmacy  who,  not  being  a  registered  pharma- 
ciet,  shall  fail  or  neglect  to  place  in  charge  of  such  pharmacy  a  registered  pharmacist, 
or  any  such  proprietor  who  shall  by  himself  or  any  person  permit  the  compound- 
ing or  dispensing  of  prescriptions  or  the  vending  of  drugs,  medicines,  or  poisons  in 
his  store  or  place  of  business,  except  by  or  in  the  presence  of,  or  in  and  under  the 
supervision  of  a  registered  pharmacist ;  or  any  person  not  being  a  registered  phar- 
macist who  shall  take  charge  of  or  act  as  pnanager  of  such  pharmacy  or  store,  or 
who,  not  being  a  registered  pharmacist,  shall  retail,  compound  or  dispense  drugs, 
poisons  or  medicines  of  any  kind,  or  any  person  violating  any  provisions  of  this  act 
to  which  no  other  penalty  is  herein  attached,  shall  be  deemed  guilty  of  a  misde- 
meanor,  and  for  every  such  offense,  and  upon  conviction  thereof^  shall  be  punished 
by  a  fine  of  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars,  or  shall  be 
inaprisoned  not  less  than  ten  days  nor  more  than  ninety  days ;  *  Provided^  That 
nothing  in  this  act  shall  be  constructed  so  as  to  prohibit  a  registered  pharmacist  from 
taking  an  apprentice  to  learn  the  business  of  pharmacy. 

Amended  and  all  after  *  added  1889,  p.  564. 

3316.  Nothing  in  this  act  shall  prevent  any  wholesale  or  retail  dealers  in  any 
business  from  selling  any  patent  or  proprietary  mediclneSy  nor  any  resident  reg- 
istered physician  from  dispensing  his  own  medicines  or  his  own  prescriptions. 

3317.  No  person  shall  add  to  or  remove  from  any  drug,  medicine,  chemical 
or  pharmaceutical  preparation  any  ingredient  or  material,  for  the  purpose  of  adul- 
teration  or  substitution,  which  shall  deteriorate  the  quality,  commercial  value,  or 
medical  effect,  or  which  shall  alter  the  nature  or  composition  of  such  drug,  medi- 
cine, chemical  or  pharmaceutical  preparation,  so  that  it  will  not  correspond  to  the 
recognized  tests  of  identity  or  purity.  Any  person  who  shall  thus  willfully  adul- 
terate or  alter,  or  cause  to  be  adulterated  or  altered,  or  shall  sell  or  offer  for  sale 
any  such  drug,  medicine,  chemical  or  pharmaceutical  preparation,  or  any  person 
who  shall  substitute  or  cause  to  be  substituted  one  material  for  another,  with  the 
intension  to  da&aiid  or  deceive  the  purchaser^  shalL be  guilty  of  a  misdemeaitor 
and  be  liable  to  prosecution  under  this  act.  If  convicted,  he  shall  be  liable  to  all 
the  costs  of  the  action,  and  for  the  first  offense  be  liable  to  a  fine  of  not  less  than 
ten  dollars  ($10)  or  more  than  one  hundred  dollars  ($100),  and  for  each  subsequent 
offense  a  fine  of  not  less  than  twenty-five  dollars  ($25)  or  more  than  one  hundred 
dollars  ($1(X)).  On  complaint  being  entered,  the  board  of  pharmacy  is  hereby  em- 
powered to  employ  an  analyst  or  chemist,  whose  duty  it  shall  be  to  examine  into 
the  so-called  adulteration,  substitution,  or  alteration,  and  report  upon  the  result  of 
its  investigation,  and  if  the  said  report  shall  be  deenie<l  to  justify  such  action,  the 
board  shall  duly  cause  the  prosecution  of  the  offender,  as  provided  in  this  act. 
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.  3318.  All  suits  for  the  recovery  of  the  penalties  prescribed  in  this  act  shall 
be  prosecuted  in  tlie  Dame  of  the  state  of  Jxebraska  in  any  court  having  jansdic- 
tiou,  and  it  shall  be  the  duty  of  the  prosegjtiug  attorney  of  the  county  wnere  such 
such  offense  has  been  committed  to  prosecute  all  persons  violating  the  provisions  of 
this  act,  upon  proper  complaint  being  made  to  them. 

3319.  The  pharmacist  of  every  house  dispensing  and  compounding  medi- 
cines, registered  under  this  act,  shall  be  exempt  and  free  from  all  jury  duty  in  the 
courts  01  this  state. 

Sees.  3320  to  3333.  "An  act  to  provide  for  the  organizatioii  of  sanitarj  districts  and  to  define 
their  powers."    1891,  p.  278.    In  force  July  4. 

3320.  That  whenever  one  or  more  municipal  corporations  may  be  situate 
upon  a  stream  which  is  bordered  by  lands  subject  to  overflow  from  natural  causes, 
or  which  is  obstructed  by  dams  or  artificial  ol^tructions  so  that  the  natural  flow  of 
waters  is  impeded,  so  that  drainage  or  the.  improvement  of  the  channel  of  such 
stream  will  conduce  to  the  preservation  of  the  public  health,  such  municipal  corpor- 
ation or  corporations  and  the  surrounding  lands  deleteriously  affected  l)v  the  con- 
dition of  the  stream  may  be  incorporated  as  a  sanitary  drainage  distfict  tinder 
this  act  in  the  manner  following:  Any  one  hundred  (100)  legal  voters,  freeholders 
resident  within  the  limits  of  such  proposed  sanitary  district,  may  petition  the  county 
board  of  the  county  wherein  they  reside,  to  cause  the  question  to  be  submitted  to 
the  legal  voters  whether  they  will  organize  as  a  sanitary  district  under  this  act ;  such 
petition  shall  contain  a  definite  description  of  the  territory  intended  to  be  embraced 
in  such  district  according  to  government  survey,  and  the  name  of  the  proposed  dis- 
trict; but  no  lands  not  included  within  any  municipal  corporation,  or  within  three 
miles  thereof,  shall  be  included  in  any  sanitary  district,  nor  shall  any  lands  not 
within  an  incorporated  town  be  included  within  any  sanitary  district,  unless  the  same 
be  within  three  miles  of  the  channel  of  such  stream  or  of  the  area  of  lands  subject 
to  its  ovei^flow.  Upon  the  filing  of  such  petition  in  the  office  of  the  county  board 
it  shall  give  notice  in  one  or  more  newspapers  daily,  if  there  be  a  daily  paper  in 
said  county,  during  twenty  (20)  days  prior  to  such  meeting,  of  the  time  and  place 
where  the  petition  will  be  heard.  At  the  time  so  fixed  the  board  shall  meet,  and  all 
persons  in  such  proposed  sanitary  district  shall  have  opportunity  to  be  heard  touch- 
ing the  location  and  boundary  of  the  proposed  district;  and  thereupon  the  county 
board  shall  by  an  order  determine  the  boundaries  of  such  district,  whether  described 
in  such  petition  or  otherwise.  After  such  determination  by  the  county  board,  or  a 
majority  of  them,  they  shall  call  a  special  election  and  submit  to  the  legal  voters  of 
the  proposed  sanitary  district  the  question  of  the  organization  of  such  district,  and 
DOtiee  in^a  daily  paper,  if  there  be  one,  shall  be  given  of  such  election  twenty  days 
prior  thereto.  At  such  election  each  legal  voter  resident  within  the  proposed  sani- 
tary district  shall  have  a  right  to  cast  a  ballot  with  the  words  thereon,  ^'For  Sani- 
tary District,''  or  "Against  Sanitary  District,'*  arid  the  ballots  cast  shall  be  received, 
returned,  and  canvassed  in  the  manner  as  upon  county  elections,  and  the  result  shall 
be  entered  of  record,  and  if  a  majority  of  the  votes  cast  be  in  favor  of  the  proposed 
district,  such  proposed  district  shall  be  deemed  an  organized  sanitary  district  under 
this  act. 

3321.  On  the  organization  of  any  sanitary  district  the  county  board  shall 
call  an  election  for  the  election  of  three  trustees,  who  shall  hold  their  offices  until  their 
successors  are  elected  and  qualified,  and  annually  at  the  November  election  in  each 
year  there  shall  be  elected  one  trustee.  At  the  first  meeting  after  election  of  one  or 
more  members,  the  board  shall  elect  one  of  their  number  president,  and  in  case  they 
fail  to  elect,  then  the  member  who  at  his  election  received  the  highest  number  of 
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votes  shall  be  president  of  such  board.     Such  district  shall  be  a  body  corporate 

and  politic  by  name  of  "Sanitary  District  of /'  with  power  to  sue,  be  sued, 

contract,  acquire  and  hold  property,  and  adopt  a  common  seal. 

3322.  The  board  of  trustees  shall  elect  one  of  their  members  clerk,  and  shall 
have  power  to  appoint,  employ,  and  pay  an  engineer,  who  shall  be  removeable  at 

Iileasnre.  The  clerk  may  be  paid  by  said  board  not  to  exceed  three  ImtKli-ed  dol- 
ars  ($300^  per  year.  The  board  shall  have  power  to  pass  all  necessary  ordinancefli 
orders,  rules  and  regulations  for  the  necessary  conduct  of  their  busities^s  and  for 
carrying  into  effect  the  objects  for  which  such  sanitary  district  is  formed. 

3323.  The  board  of  trustees  of  any  sanitary  district  organized  inukr  this  act 
shall  have  power  to  provide  for  the  drainage  of  such  district  by  laying  out,  es- 
tablishing, maintaining,  and  constructing  one  or  more  channels,  drains  or  dttch^  for 
carrying  off  and  disposing  of  the  drainuge  and  sewerage  of  such  district  in  a  satis-' 
fectory  manner,  and  for  such  purpose  to  straighten,  widen,  or  deepen  the  channel  of 
any  stream,  or  remove  any  dam,  so  as  to  quicken  and  improve  the  flow  of  any 
stream  or  effect  satisfactory  and  efficient  drainage. 

3324.  Such  sanitary  district  may  acquire  by  purchase,  considemtioHf  or 
otherwise,  real  or  personal  property,  right  of  way,  and  privilege,  within  or  without 
its  corporate  limits,  necessary  for  its  corporate  purposes. 

3325.  Such  district  may  borrOW  money  for  corporate  purpose  and  issue  bouda 
therefor,  at  not  more  than  six  (6)  per  centum  interest,  but  it  shall  not  become  iudebted 
in  any  manner  or  for  any  purpose  to  an  amount  in  the  aggregate  in  excega  of  four 
(4)  per  centum  of  the  assessed  valuation  of  property  in  said  district  for  county 
purposes. 

3326.  At  the  time  or  before  incurring  any  bonded  indebtedness  tlie  question 
shall  be  submitted  to  the  people  in  the  manner  provided  by  law  in  cases  of  borrow- 
ing money  for  internal  improvements. 

3327.  All  contracts  for  work  to  be  done,  the  expense  of  which  is  more  than 
five  hundred  ($500)  dollars,  shall  be  let  to  the  lowest  responsible  bidder,  npou 
notice  of  not  less  than  twenty  days  of  the  terms  and  conditions  of  tlie  contract  to 
be  let,  and  they  shall  have  power  to  reject  any  and  all  bids  and  re-advertise  for  the 
letting  of  such  work. 

3328.  The  board  of  trustees  may  levy  and  collect  annually  taxes  for  corporate 
purposes  upon  property  within  the  limits  of  such  sanitary  district,  to  the  amount  of 
not  more  than  five  (5)  mills  of  the  valuation  as  assessed  for  state  and  county  pur- 
poses, and  shall  on  or  before  the  first  day  of  August  in  each  year  certify  ttie  same 
to  the  county,  clerk,  who  shall  extend  the  same  upon  the  county  tax  list,  and  the 
same  shall  be  collected  by  the  county  treasurer  in  the  same  manner  as  state  and  county 
taxes,  and  the  county  treasurer  shall  disburse  the  same  on  warrants  of  tlie  boartl  of 
trustees,  and  in  respect  to  such  fund  the  county  treasurer  shall  be  ex-officio  treasurer 
of  the  sanitary  district. 

3329.  The  board  of  trustees  shall  have  power  to  defray  the  expenses  of  any 
improvement  made  by  it  in  the  execution  of  the  powers  hereby  gran  ted  ^  by  sjiecial 
assessment,  or  by  general  taxation,  or  partly  by  special  assessment  ant)  pnrtly  by 
general  taxation  as  they  may  by  order  determine.  It  shall  constitute  no  defence  to 
any  tax  or  special  assessment  that  the  improvement  for  which  the  same  \^  imposed 
lies  partly  outside  the  limits  of  such  district.  No  property  shall  be  special  I y  as- 
sessed more  than  it  is  benefited  by  the  improvement  for  which  the  asi^esament  is 
levied.  The  proceedings  for  imposing  of  special  assessment  by  said  board  ^hall  be, 
as  near  as  may  be,  according  to  those,  for  special  assessments  by  the  mayor  and  conn* 
cil  under  the  act  governing  cities  of  the  first  class. 
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3330.  Where  any  special  aflsessment  is  made  ander  this  act,  the  order  mak- 
ing such  asa^essment  may  provide  that  it  be  divided  into  equal  aunual  installment,* 
not  more  then  twenty  in  number,  with  interest  at  seven  per  cent,  payable  on  the 
wliole  amount  unpaid  annually  with  the  installment  that  year  falling  due,  and  in 
euch  e^m  the  several  installments  of  principal  and  interest  shall  be  collected  and 
payment  enforced  in  the  same  manner  as  delinquent  taxes;  and  sale  of  the  land  for 
a  delinquent  installment  shall  not  be  a  discharge  of  the  premises  from  installmenta 
sub&equeDtly  to  fall  due;  Provided j  however y  In  case  of  special  assessments^  the 
owner  of  the  premises  may  pay  the  entire  assessment  imposed  at  any  time  within 
ninety  dayis  after  such  special  assessment  is  made. 

3331.  Whenever  the  board  of  trustees  of  any  sanitary  district  shall  by  order 
determine  to  make  any  public  improvement  under  this  act  which  shall  require  that 
private  property  be  taken  or  damaged,  the  district  may  cause  the  damage 
therefor  lo  be  ascertained  as  nearly  as  may  be  according  to  the  provisions  of  law  for 
appmpnation  of  right  of  way  by  railway  comi>anies. 

3332.  When  it  shall  be  necessary,  in  making  any  improvement  under  this  act^ 
to  enter  upon  or  cross  any  state  or  public  lands,  the  district  shall  have  the  right 
of  way  over  the  same,  by  filing  a  plat  of  such  lands  and  of  its  proposed  improve- 
ments with  the  commissioner  oi  public  lands  and  buildings. 

3333.  In  the  making  of  any  special  assessment  for  any  improvement  which 
requires  the  taking  or  damage  of  property,  the  cost  of  acquiring  the  right  to  take 
or  to  daniRge  such  property  may  be  estimated  and  included  in  the  assessment  as  a 
part  of  tlie  cost  of  making  such  improvement.  And  in  the  event  that  any  tax  or 
assessment  levied  by  such  trustees  is  by  any  court  annulled  for  informality  or  irr^ 
ularity,  the  same  may  by  the  said  boai*d  be  reassessed  and  reimposed  upon  the  same 
property,  or  other  property,  as  may  be  equitable. 

*  So  to  origlnaL 
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CHAPTER  43.— PUBLIC  INSTITUTIONa 

CHARITABLE — PENAL — REFORMATORY. 

NoTB. — In  this  chapter,  all  proylBions  of  temporary  application,  snch  as  those  for  the  erection 
of  buildings,  etc.,  are  omitted. 

Sees.  3334  to  3338.  '*An  act  to  regnlate  the  purchase  of  supplies  for  the  ptihlic  institu- 
tions and  the  execntive  departments  of  the  state.''     1877,  p.  199.     In  lorce  Jane  1. 

3334.  That  all  purchases  aud  contracts  for  supplies  for  any  of  the  depart- 
ments and  public  institutions  of  the  state,  where  the  public  ex igencie<«  do  not  require 
the  immediate  delivery  of  the  articles,  shall  be  by  advertising  a  suflScicnt  time  pre- 
viously for  proposals  for  supplying  the  same. 

3335.  At  least  one  month  previous  to  the  fii'st  day  of  January,  April,  July, 
and  October  respectively  in  each  year,  a  board,  consisting  of  the  governor,  coninns- 
sioner  of  public  lands  and  buildings,  secretary  of  state,  treasurer,  and  attorney  gen- 
eral, shall  meet  with  the  warden  of  the  state  prison,  and  the  superintendent  of  each 
of  the  asylums  or  other  institutions  furnished  by  the  state,  and  determine!  the  sup- 
plies that  may.be  necessary  for  tbree^iponths,  except  articles  as^iqay  l>i'  periMlinbie 
and  cannot  be  kept,  ^id  board  shall  designate  clearly  the  quantity  uimI  qintlity  of 
the  articles,  and  shall  then  advertise  for  ten  days  in  some  newspa|>er  {>iilili.^lieii  at 
the  capital,  having  general  circulation  in  the  state,  before  the  first  day  of  Jiuniary, 
April,  July,  and  October  respectively,  for  proposals  for  furnishing  said  aiticl<?8  and 
for  each  institutioii  separately,  to  be  delivered  at  the  institution  within  ten  days  after 
the  first  day  of  the  month  aforesaid;  Provided,  That  the  board  may  permit  "the  de- 
livery of  the  goods  monthly,  if  in  their  judgment  it  be  deemed  best.  And  the  bids 
which  propose  to  furnish  the  supplies  for  either  institution  at  the  lowest  rate,  ^hM 
be  received  for  such  institution;  Providedy  further ,  That  no  proposal  sintll  be  con- 
sidered by  said  board  unless  the  same  is  accompanied  by  a  bond,  with  suoli  security 
as  the  board  may  determine,  with  condition  to  furnish  said  articles  as  proposed  in 
said  bid. 

3336.  [Other  supplies.] — All  supplies  for  such  institutions  not  purchased 
as  provided  in  this  act,  shall  be  purchased  in  such  manner  as  shall  be  directed  by 
said  board  by  written  instruction. 

8337.  The  head  of  each  of  the  executive  departments  respectively  shall  adver* 
tise  for  proposals  for  supplying  the  departments  in  accordance  with  the  provisions 
of  this  act. 

3338.  All  vouchers  for  supplies,  having  been  examined  and  approved  by 
said  board  or  the  head  of  the  department,  as  the  case  may  be,  shall  be  approved  by 
the  secretary  of  state,  aud  thereupon  the  auditor  of  state  shall  draw  his  warrant  upon 
the  treasurer  for  thea^nount 

I.  CHARITABLE  INSTITUTIONS. 

Sec.  3339.  "An  act  providing  for  famishing  clothing  to  certain  inmates  of  public  char- 
itable institutions."     1875,  p.  177.    In  force  February  24. 

3339.  That  whenever  any  person  who  may  be  an  inmate  of  the  Nf^jrtuska 
state  institute  for  the  deaf  and  dumb,  or  any  other  public  charitable  institution 
shall  be  unable  to  provide  suitable  clothing  for  himself  or  hesself,  and  sluill  Imve 
DO  parent  or  legal  guardian  able  and  legally  bound  so  to  dp,  it  shall  be  tlje  duly  of 
the  county  commissioners  of  the  county  where  such  person  last  resided,  before  en- 
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tering  or  applying  for  admission  into  such  institution^  to  adjudge  and  declare  sudi 
})ers(>ii  a  pauper^  and  thereupon  the  proper  officers  of  such  institution  shall  pro- 
vide suitable  clothing  for  such  person,  and  send  the  bill  thereof  to  the  aforesaid 
county  commissioners^  who  shall  forthwith  audit  and  allow  the  same  and  cause  a 
warrrant  therefor  to  be  drawn  upon  the  general  fund  of  such  county  in  favor  of 
said  officers  of  such  institution. 

Sees.  3340  to  3350.  *'Ad  act  to  erect  and  maintain  an  institutdon  for  the  blind."  1875, 
p.  149.     In  force  Febrnary  19. 

3340.  The  trustees  shall  have  the  general  supervision  of  the  institution, 
adopt  rules  for  the  y^overnment  thereof,  provide  teachers,  servants,  and  necessaries 
for  the  institution,  and  perform  all  other  acts  necessary  to  render  the  institution 
efficient,  and  to  carry  out  the  purposes  of  the  establishment. 

3341.  The  board  of  trustees  shall  fix  the  compensation  of  all  the  officers 
and  employees  of  sakl  institution  at  such  a  rate  as  shall  by  them  be  deemed  just  and 
equitable;  Provided,  That  in  no  event  shall  the  total  amount  of  expenses  of  the 
institution  exceed  tlm.^cj^t  amount  of  the  appro^Hation  for  the  same. 

3342.  The  assistant  officers  shall  receive  their  appointment  from  the  board, 
upon  the  nomination  of  the  principal,  for  the  faithful  performance  of  their  duties, 
and  the  principal  shall  be  held  responsible  to  the  board  for  the  performance  of  his 
duties. 

3343.  Persons  not  residents  of  the  state  shall  be  entitled  to  the  benefits  of 
this  institution  on  paying  to  the  treasurer  thereof  the  sum  of  fifty  dollars  quarterly 
in  advance ;  Provided ,  That  no  such  person  shall  be  so  received,  to  the  exclusion 
of  any  resident  of  this  state. 

3344.  The  board  of  trustees  shall  not  create  any  indebtedness  against 
the  institution  exceeding  the  amount  appropriated  by  the  legislature  for  the  sup|>ort 
thereof. 

3345.  To  meet  the  ordinary  expenses  of  the  institution,  including  furni- 
ture, books,  and  maps,  the  compensation  of  principal,  matrons,  teachers,  and  em- 
ployees, and  to  provide  for  contingencies,  there  is  hereby  appropriated  the  sum  of 
two  thousand  dollars  annually,  or  so  much  thei*eof  as  may  be  necessaiy,  to  be 
drawn  quarterly,  and  then  only  as  necessary  to  meet  the  wants  of  the  institution. 

3446.  For  the  purpose  of  meeting  current  expenses,  there  is  appropriated 
out  of  the  state  treasury,  or  so  much  as  necessary,  not  to  exceed  forty  dollars  per 

Quarter  to  each  pupil  in  said  institution ;  Provided,  That  such  amounts  shall  be 
rawn  by  warrants  ufK)n  the  temporary  school  fund  of  the  state. 

3347.  The  principal  of  said  institution  shall  report  to  the  governor,  .on  or 
before  the  fifh^uth  day  of  December  preceding  each  r^ular  session  of  the  l^isla- 
ture,  the  number  of  pupils  in  attendance,  with  the  name,  age,  sex,  residence,  place 
of  nativity,  and  also  the  cause  of  blindness  of  each  pupil.  He  shall  also  make  a 
report  of  the  studies  pursued  and  trades  taught  in  said  institution,  together  with 
a  complete  statement  of  the  expenditure,  and  also  the  number,  kind,  and  value  of 
articles  manufactured  and  sold. 

3348.  When  the  pupils  of  such  institution  are  not  otherwise  supplied  with 
clothing,  they  shall  be  furnished  by  the  principal,  who  shall  make  out  an  acconnt 
of  the  cost  thereof  in  each  case  against  the  parent  or  guardian,  if  the  pupil  be  a  minor, 
and  against  the  pupil,  if  he  or  she  have  no  parent  or  guardian,  or  have  attained  the 
age  of  majority,  which  account  shall  be  certified  to  be  correct  by  said  principal,  and 
when  so  certified,  such  an  account  shall  be  presumed  correct  in  all  courts.  The 
principal  shall  thereupon  remit  said  accounts  by  mail  to  the  treasurer  of  the  county 
from  which  the  pupil  so  supplied  shall  have  come  to  said  institution.    Such  treasurer 
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shall  proceed  at  once  to  collect  the  same  by  suit,  in  the  name  of  his  county,  if  neces- 
sary, and  pay  the  same  into  the  state  treasury.  The  principal  shall  at  the  same  time 
remit  a  duplicate  of  such  account  to  the  auditor  of  state,  who  shall  credit  the  same 
to  the  account  of  the  institution,  and  charge  it  to  the  proper  county ;  Provided^  If 
it  shall  appear  by  the  affidavit  of  three  disinterested  citizens  of  the  county,  not  of 
kin  to  the  pupil,  that  the  said  pupil,  or  his  or  her  parents,  would  be  unreasonably 
oppressed  by  such  suit,  then  such  treasurer  shall  not  commence  said  suit,  but  shall 
credit  the  same  to  the  state  on  his  books  and  report  the  amount  of  such  account  to 
the  board  of  county  commissioners  of  his  county,  and  the  said  board  shall  levy  suffi- 
cient tax  to  pay  the  same  to  the  state,  and  to  cause  the  same  to  be  paid  into  the  state 
treasury. 

3349.  The  above  appropriations,  including  account  of  clothing  furnished 
pupils,  shall  be  drawn  monthly  in  advance,  upon  orders  of  the  president  and 
treasurer  of  said  board  of  trustees,  made  on  the  auditor  of  the  state,  which  said  order 
shall  recite  the  amount  of  funds  then  in  the  hands  of  the  treasurer  of  said  board,  and 
the  amount  necessary  to  defray  the  expenses  of  the  ensuing  month,  and  thereupon 
the  auditor  shall  draw  his  warrant  on  the  state  treasurer  in  favor  of  the  treasurer  of 
said  board  for  the  amouut  so  shown  to  be  necessary  for  the  said  monthly  expenses 
of  said  institution. 

3350.  All  blind  persons  resident  of  this  state,  of  suitable  age  and  capacity, 
shall  be  entitled  to  an  education  in  this  institution,  at  the  expense  of  the  state. 
Each  county  superintendent  of  common  schools  simll  report  to  the  principal  of 
the  institution  for  the  blind,  on  the  first  day  of  April  of  each  year,  the  name,  age, 
residence,  and  postoffice  address  of  every  blind  person,  and  every  person  blind  to 
such  an  exfbnt  as  to  be  unable  to  acquire  an  education  in  the  common  schools,  and 
who  reside  in  the  county  in  which  he  is  superintendent. 

Bees.  3351  to  33^9.  *'An  act  to  provide  for  tbe  governroeDt  of  the  institute  for  the  deaf 
and  dumb  and  for  other  pnrposes.  1^75,  p.  146.  In  force  Febrnary  23.  (Seca  1, 2, 5  and  6  of  this 
act,  relatini;  to  a  board  of  directors  of  the  institate,  appear  to  have  been  abrogated  by  sec.  19,  art. 
y,  ooDStitntion,  and  by  the  act  of  1877,  p.  188,  and  are  omitted  herefrom. 

^51.  No  director,  officer,  or  agent  of  the  institute  shall  be  interested  in 
any  contract  with  the  corporation,  nor  in  the  changing  or  exchanging  of  commod- 
ities of  Juiy  kind  whatever,  nor  shall  any\  director  be  employed  in  or  appointed  to 
any  office  or  place  of  emolument  in  said  institution. 

3352.  The  said  directors  are  vested  with  power  to  appoint  or  epiploy,  and 
remove  or  discharge  at  pleasure,  a  principal,  matron,  teacher,  and  agents  necessary 
to  the  successful  operation  of  the  institution,  and  prescribe  and  r^ulate  their  duties^ 
and  to  fix  the  salaries  or  compensation  of  each. 

3353.  To  enable  the  said  directors  to  execute  the  provisions  of  this  act,  they 
are  authorized  to  receive,  have,  hold,  and  use  property  of  every  description,  as 
well  as  money  from  any  county  or  corporation,  or  from  any  person  desiring  to  aid 
in  sustaining  the  institution;  Provided,  That  whatever  may  be  conveyed  or  donated, 
as  aforesaid,  shall  be  used  as  directed  by  the  grantor,  or  donor,  if  accepted,  and  for 
no  other  purpose. 

3354.  The  object  of  said  institution  shall  be  to  promote  the  intellectual,  phy- 
sical and  moral  culture  of  the  deaf  and  dumb,  by  a  judicious  and  well  adapted 
course  of  instruction,  that  they  may  be  reclaimed  from  their  lonely  and  cheerless 
condition,  restored  to  society,  and  fitted  for  the  discharge  of  the  duties  of  life. 

3355.  All  the  deaf  and  dumb  residing  in  Nebraska,  of  suitable  ajje  and  ca- 
pacity to  receive  instruction,  shall  be  admitted  into  and  enjoy  the  benefits  of  said 
institution  without  charge. 
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3356.  All  moneys  in  the  hands  of  the  treasurer  of  said  iDstitution  shall  be 
payable  only  upon  order  of  the  board. 

3357.  The  treasurer  and  principal  shall  make  annual  reports  to  the  board 
of  directors^  who  shall  examine  the  same  at  the  first  meeting  held  in  each  year,  as 
provided  for  in  this  act. 

3358.  Within  ten  days  preceding  the  meeting  of  each  regular  session  of  the 
legislature^  the  said  board  shall  furnish'to  the  governor  a  printed  report  of  theao- 
tion  of  the  board  and  an  estimate  of  the  expenaes  of  the  institution  in  all  its  de- 
partments, together  with  a  statement  of  the  receipts  and  disbursement  of  funds; 
and  during  the  first  week  of  the  session  of  the  legislature  at  least  ten  copies  of  said 
report  shall  be  delivered  to  each  member  thereof.  The  said  report  shall  show: 
First — ^The  names  of  the  president  and  directors,  secretary  and  treasurer,  and  of  the 

;rincipal  and  teachers  employed,  with  the  compensation  allowed  to  each.  Second — 
'he  names,  age,  and  residences  of  the  pupils  and  the  dates  of  their  reception  into 
the  institution.  Third — The  names,  age,  and  residences  of  deaf  mutes  ascertained 
to  be  in  the  state,  which  have  not  attended  the  school.  Fourth — The  names  and 
residences  of  all  other  persons  in  the  service  of  the  institute,  and  their  business  and 
compensation.  Fifth — The  statement  of  the  accounts  of  the  institute,  showing  the 
amounts  of  money  received  and  the  dates  thereof,  and  its  disbursements. 

3359.  All  rights  inuring  to,  and  all  obligations  incurred  and  contracts  made 
by  the  corporation,  incorporated  under  an  act  entitled  "An  act  to  incorporate  an  in- 
stitute for  the  deaf  and  dumb,''  approved  February  7,  1867,  are  hereby  declared  to 
be  vested  in  and  assumed  by  the  state  of  Nebraska. 

Sees.  3360  to  3367.  *'An  act  to  eetablish  and  endow  an  asyliun  hom*  for  feeble 
minded  children  and  adults,  at  or  sear  the  city  of  Beatrice,  Nebraska,  and  making  appropria- 
tion and  levy  therefor.''    1885,  p.  255.    In  force  March  5. 

3360.  That  there  shall  be  established  in  the  state  of  Nebraska  an  institution 
to  be  known  and  designated  as  the  Nebraska  Institution  for  Feeble  Minded 
Youth. 

3361.  Besides  shelter  and  protection^  the  prime  object  of  said  institution  shall 
be  to  provide  special  means  of  improvement  for  that  unfortunate  portion  of  the 
community  who  were  born  or  by  disease  have  become  imbecile  oi  fetjble  minded, 
and  by  a  wise  and  well  adapted  course  of  instruction  reclaim  them  from  their 
helpless  condition,  and,  through  the  development  of  their  intellectual  faculties,  fit 
them  as  far  as  possible  for  usefulness  in  society.  To  this  end  there  shall  be  ftu> 
nished  them  such  agricultural  and  mechanical  education  as  they  may  be  capable  of 
receiving. 

3362.  The  board  shall  appoint  a  superintendenty  who  shall  be  a  physician, 
and  before  entering  upon  the  discharge  ot  his  duties  shall  give  bond  to  the  state  of 
Nebraska  in  the  sum  of  ten  thousand  dollars  ($10,000),. with  sureties,  to  the  satis- 
faction of  the  board,  for  the  faithful  performance  of  his  duties.  He  shall  have  con- 
trol of  the  institution  under  direction  of  the  board,  and  in  accordance  with  the  rules 
and  regulations  by  them  established.  The  board  shall,  upon  the  nomination  of 
superintendent,  appoint  a  matron,  and  shall  have  power  to  remove  either  of  them 
for  cause.  All  teachers  and  other  employees  shall  be  appointed  by  the  superinten- 
dent, with  the  advice  and  consent  of  the  board,  and  may  be  discharged  by  him  or 
by  the  board.  The  compensation  of  all  oflBcers  and  employees  of  said  institution 
shall  be  fixed  by  the  board. 

3363.  The  superintendent  shall  keep  a  record  of  the  name,  date  of  admission, 
nativity,  residence,  age,  and  sex,  the  condition  on  admission,  date  of  dischar^,  to- 
getlier  with  the  result  of  treatment  and  training  in  each  individual  case  during 
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their  residence  in  the  institution^  and  shall  make  reports  to  the  governor  as  required 
by  statute.  The  superintendent  shall  be  chargeable  with  all  property  belonging  to 
the  institution^  and  shall  keep  a  complete  account  of  all  the  receipts  and  disburse- 
ments authorized  by  the  board. 

3364.  All  imbecile  or  feeble  minded  children  and  youth  between  the  ages  of  five 
(5)  and  eighteen  (18)  years,  who  have  been  resident  of  the  state  for  the  six  months 
that  preceeded  an  application  for  admission^  and  who  are  incapable  of  receiving 
instruction  in  con^mon  schools,  shall  be  entitled  to  be  received  into  the  institution^ 
maintained  and  educated  at  the  expense  of  the  state,  if  in  the  judgment  of  the  su- 
perintendent the  applicant  is  a  suitable  person  to  receive  its  benefits.  Persons  of 
greater  age,  and  those  not  residents  of  the  state,  may  be  admitted  if  the  capacity  of 
the  institution  will  permit,  but  for  all  non-residents  or  those  not  resident  for  the  - 
required  time  a  fair  rate  of  compensation  shall  be  paid,  to  be  fixed  by  the  board;  no 
such  persons,  however^  shall  be  received  in  the  institution  to  the  exclusion  or  detri- 
ment of  those  for  whom  it  is  especially  founded. 

8365.  PaxentSy  guardians,  or  those  having  legal  control,  sending  children  or 
wards  to  the  institution,  will  be  required  to  provide  suitable  clothing, -and  expense 
of  transportation  to  and  from  their  homes,  unless  financially  ubable  to  do  so,  in 
which  case  the  parents,  guardians,  or  next  friend  of  such  children,  or  any  officer  of 
the  county  or  precinct  where  such  children  reside,  may  make  application  to  the 
county  court,  and  upon  a  decisioti  by  such  court  that  such  children  are  paupers,  or 
are  unable  to  procure  suitable  clothing  or  furnish  transportation  as  herein  provided, 
and  that  they  are  proper  subjects  for  admission  into  the  institution,  an  order  shall 
be  passed  to  that  effect,  and  the  judge  of  the  county  court  of  the  county  from 
which  such  children  are  sent  shall  certify  the  same  to  the  superintendent  of  the 
institution,  who  shall,  if  the  capacity  of  the  institution  will  permit,  provide  necessary 
clothing  and  transportation,  and  charge  the  same  to  said  coilnty,  and  present  the 
account  to  the  state  auditor,  who  thereupon  shall  draw  upon  the  county  treasurer  of 
said  county  for  the  amount  so  charged  to  the  county;  and  the  said  county  shall  an- 
nually assess  and  collect  by  tax  the  amount  necessary  to  pay  said  order  or  orders, 
add  if  said  county  shall  fail  to  do  so,  the  district  court  in  said  county  shall,  on  ap- 
plication therefor,  compel  the  same  by  mandamus.  The  superintendent  shall  furn- 
ish county  judges  with  blank  applications  for  admission. 

3366.  The  sum  of  fifty  tnousand  dollars  from  the  general  fund  of  the  state  is 
hereby  ajypropriated  for  the  purpose  of  constructing  and  furnishing  buildings  tot 
use  for  said  institution  as  provided  in  this  act 

3367.  In  order  to  create  a  fund  for  the  support  of  said  institution  theie  is 
hereby  authorized  and  shall  be  made  an  ftiiiiTiftl  tax  levy  on  the  taxable  property 
of  the*state,  not  to  exceed  one-eighth  (^)  of  one  mill  on  the  dollar;  said  fund  shall 
be  known  as  ''The  Fund  of  the  Institution  for  the  Feeble  Minded.^' 

.  Sees.  3368  and  3369.  ''An  act  to  establish  a  home  for  the  friendless  in  the  state  of  Ne- 
braska and  to  provide  for  the  erection  and  location  and  government  of  the  same."  1881,  p.  247.  In 
fi>roe  Jnne  1. 

3368.  That  a  home  for  the  friendless  be  established  in  the  state  of  Ne- 
braska. 

3369.  The  government  of  said  home  shall  be  by  and  under  the  supervision 
of  the  society  of  home  for  the  friendless;  Provided^  That  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  board  of  public  lands  and  buildings  from  es- 
tablishing rules  and  r^ulations  for  the  government  of  such  home  in  any  manner. 
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INSANE. 

Sees.  3370  to  3424.  *^An  act  for  the  govern  tuoDt  of  the  hospital  for  the  insane,  defining  the  le- 
gal relations  of  insane  persons  and  providing  for  their  care  and  protection.''  1873.  In  force  Mardi 
3.    G.  S.,  p.  411. 

3370.  That  the  hospital  for  the  insane  located  at  Lincoln^  id  the  coanty  of 
Lancaster,  shall  be  known  under  the  name  and  by  the  title  of  the  ^^  Nebraska 
Hospital  for  the  insane,"  and  shall  be  under  the  charge  of  three  trustees,  two  of 
whom  shall  constitute  a  quorum  for  the  transaction  of  business. 

8371.  The  trustees  shall  have  the  general  control  and  management  of  the 
hospital;  they  shall  have  full  power  to  make  all  by-laws  necessary  for  the  govern- 
ment of  the  same,  not  inconsistent  with  the  constitution  and  laws  of  this  state,  and 
to  conduct  the  affairs  of  the  institution  in  accordance  with  the  laws  and  by-laws 
r^ulating  the  same.  It  shall  be  the  duty  of  the  majority  of  said  board  to  visit  the 
hospital  quarterly,  and  at  said  quarterly  visits  they  shall,  with  the  superintendent, 
examine  the  accounts  of  the  steward,  and  certify  their  approval  or  otherwise  on  the 
page  of  his  monthly  balance. 

3372.  The  board  of  trustees  shall  appoint,  upon  the  nomination  of  the  super- 
intendent, a  steward  and  a  matron,  who,  together  with  the  superintendent  and  as- 
sistant physician,  shall  be  styled  the  resident  officers  of  the  hospital,  and  shall 
reside  in  the  same,  and  be  governed  and  subject  to  all  the  laws  and  by-laws  estab- 
lished for  the  government  of  the  hospital. 

Governor  appoints  officers  of  state  institntions.     ±8,  340  (25  N.  W.,  342}. 

3373.  The  board  of  trustees  may  take  and  hold  in  trust,  for  the  hospital, 
any  lands  conveyed  or  devised,  and  any  money  or  other  personal  property  given 
or  bequeathed,  to  be  applied  for  any  purpose  connected  with  the  institution. 

3374.  The  board  of  trustees  shall  make  a  record  of  their  proceedings  at 
all  meetings,  in  a  book  to  be  provided  for  that  purpose,  and  at  their  annual  meeting 
shall  make  a  report  to  the  governor  of  the  condition  and  wants  of  the  hospital, 
which  shall  be  accompanied  by  a  full  and  accurate  report  of  the  superintendent^ 
and  a  detailed  account  of  all  moneys  received  and  disbursed  by  the  steward. 

3375.  No  trustee  or  any  officer  of  the  institution  shall  hereafter  be  directly 
or  indirectly  interested  in  the  purchase  of  building  material,  or  any  article  of 
furniture  or  supply,  for  the  use  of  the  hospital. 

3376.  The  governor  of  the  state  shall  appoint  a  superintendent  and  may 
appoint  two  assistant  physicians  for  the  hospital  of  the  insane,  *one  of  whom  shall 
be  a  woman,*  who  shall  hold  their  oflSces  for  a  term  of  six  years,  unless  sooner  re- 
moved as  hereinafter  provided. 

*  to  *  inserted  1883,  p.  234. 

3377.  The  superintendent  of  said  institution  shall  be  a  physician  of  acknowl- 
edged skill  and  ability  in  his  profession,  and  be  a  graduate  of  a  regular  medical  col- 
lege. He  shall  be  the  chief  executive  officer  of  the  hospital,  and  shall  hold  his  office 
for  the  term  of  six  years,  unless  sooner  removed  by  the  governor  for  malfeasance  in 
office,  or  other  good  and  sufficient  cause.  He  or  the  assistant  physician  must  be  in 
daily  attendance  at  the  hospital,  and  in  no  instance  must  both  be  absent  at  the  same 
time.  Before  entering  upon  the  duties  of  his  office,  he  shall  take  and  subscribe  an 
oath  or  affirmation  for  the  faithful  and  diligent  discharge  of  the  duties  required  by 
law.  He  shall  have  the  entire  control  of  the  medical,  moral,  and  dietetic  treatment 
of  the  patients,  and  shall  see  that  the  several  officers  of  the  institution  faithfully  and 
diligently  discharge  their  respective  duties.  He  shall  employ  attendants,  nurses,  ser- 
vants, and  such  other  persons  as  he  may  deem  necessary  for  the  efficient  and  econom- 
ical administration  of  the  government  of  the  hospital. 

Amended  1875,  p.  86. 
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3378.  The  soperintendeDt  shall  provide  an  official  seal  for  the  hospital^  upoa 
which  shall  be  the  words,  '^  Nebraska  Hospital  for  the  Insane."  He  shall  make  re- 
ports to  the  boon)  of  trustees  as  provided  for  in  section  eight  (S)  of  this  act. 

3379.  The  assistant  physicians  shall  be  graduates  of  a  medical  school,  and 
be  able  to  perform  the  ordinary  duties  of  the  superintendent,  and  the  physician 
who  is  oldest  in  office  shall  be  known  as  the  first  assistant,  and  shall,  during  the 
necessary  absence  of  the  superintendent,  perform  the  duties  of  said  superintendent. 
The  salary  €>(  the  first  assistant  shall  be  fifteen  hundred  dollars  ($1,500),  and  of  the 
second  assistant  twelve  hundred  dollars  ($1,200)  per  annum. 

Amended  1883,  p.  234. 

3380.  The  steward,  under  the  direction  of  the  superintendent^  and  not  other- 
wise, shall  make  all  purchases  for  the  hospital  where  they  can  be  made  on  the  best 
terms^  keep  the  aeooonts,  nmke  engasement  with,  pay,  and  discharge  those  em- 
ployed  in  and  about  the  hospital,  and  have  a  personal  superintendence  of  the  farm, 
garden,  and  grounds,  and  perform  such  other  duties  as  may  be  assigned  him. 

338K  The  matron,  under  the  direction  of  the  superintendent,  and  not  other- 
wise, shall  have  the  general  supervision  of  the  domestic  arrangements  of  the  hospi- 
taly  and  do  what  she  can  to  picomote  the  comfort  and  restoration  of  the  patients. 

3382.  In  each  organizca  county  of  the  state  there  shall  be  a  board  of  com- 
missioners, consisting  of  three  (3)  persons,  to  be  styled  commissioners  of  insan- 
ity, two  (2)  of  whom  shall  oonstitute  a  quorum;  the  clerk  of  the  district  court 
shall  be  tot'offieio  member  of  such  board,  and  clerk  of  the  same ;  the  other  mem- 
bers shall  be  appointed  by  the  judge  of  said  court;  one  of  them  shall  be  a  respec- 
table practicing  physician,  and  the  other  a  respectable  practicing  lawyer,  and  the 
appointments  shall  be  made  of  persons  residing  as  convenient  as  may  be  to  the 
county  seat;  such  appointments  may  be  made  during  the  session  of  the  court,  or  in 
vacation ;  and,  if  made  in  vacation,  it  shall  be  by  written  order,  signed  by  the 
judge  and  recorded  by  the  derk  of  the  court.  Immediately  on  the  taking  effect  of 
this  act,  the  judge  shall  make  the  first  appointment;  he  shall  then  appoint  one  for 
one  year,  and  the  other  for  two  years ;  as  their  respective  terms  expire,  their  succes- 
sors shall  be  appointed  for  two  (2)  years;  the  appointment  of  successors  may  be 
made  at  any  time  within  three  (3)  months  prior  to  the  expiration  of  the  term  of  the 
incumbent,  who  shall  hold  his  office  until  his  successor  js  appointed  and  qualified. 
In  the  temporary  absence,  or  inability  to  act,  of  two  (2)  of  the  commissioners,  the 
judges  of  the  district  court,  if  present,  may  act  in  the  room  of  one  of  such  commis- 
sioners ;  or  the  commissioner  present  may  call  to  his  aid  a  respectable  practicing 
physician  or  lawyer,  who,  after  qualifying  as  in  other  cases,  may  act  in  the  same 
capacity.     The  record  in  such  case  must  show  the  fact  of  such  absence. 

3383.  Before  entering  upon  the  duties  of  their  office,  the  persons  so  appointe<l 
shall  take  and  subscribe  an  oath  or  affirmation  to  support  the  constitution  of  the 
United  States  and  of  the  state  of  Nebraska,  and  to  faithfully  discharge  their  duties 
according  to  law  as  such  commissioners;  which  obligation  shall  be  filed  with  the 
clerk  of  said  court,  who  shall  enter  a  memorandum  thereof  on  the  records;  they 
shall  organize  by  choosing  one  of  their  number  president;  they  shall  hold  their 
meetings  for  business  at  the  office  of  the  clerk  of  said  court,  unless,  for  good  reasons, 
they  shall  fix  on  some  other  place;  if  they  deem  necessary  or  advisable,  they  may 
hold  sessions  at  such  r^ular  times  as  they  may  fix;  they  shall  also  meet  on  notice 
from  the  clerk. 

3384.  The  term  ^  ekrk^'  as  herein  used  means  clerk  of  said  board  of  commis- 
sioners, unless  otherwise  expressed;  and  the  said  clerk  shall  sign  and  give  or  issue  all 
notices^  appointments,  warrants,  subpoena,  or  other  process  required  to  be  given  or 
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issued  by  the  commissioners,  affixing  thereto  his  seal  as  clerk  of  said  court;  he  shall 
file  aod  carefully  preserve  in  his  office  all  papery  connected  with  any  inquest  by  the 
conamissioners,  and  properly  belonging  to  his  office,  with  all  notices,  reports,  and 
other  communications;  he  shall  keep  separate  books  in  which  to  minute  the  proce^- 
ings  of  the  board,  and  his  entries  therein  shall  be  sufficiently  full  to  show,  with  the 
ihe  papers  filed,  a  complete  record  of  their  findings,  orders,  and  transactions;  the 
ix>^ices,  reports,  and  communications  herein  required  to  be  given  or  made  may  be 
«eut  by  mail,  unless  otherwise  expressed  or  implied;  and  the  fact  and  date  of  such 
sending,  and  of  their  reception,  must  be  noted  on  the  proper  record. 

3385.  The  said  commissioners  shall  have  cognizance  of  all  applications  for 
admission  into  the  hospital,  or  for  the  safe  keeping  otherwise  of  insane  persons 
within  their  respective  counties,  excepting  in  cases  otherwise  specially  provided  for. 
For  the  purpose  of  discharging  the  duties  required  of  them,  they  shall  have  power 
to  issue  subpoena,  and  compel  obedience  thereto,  to  administer  oaths,  and  do  any  act 
of  a  court  necessary  and  proper  in  the  premises. 

3386.  Applications  for  admissions  to  the  hospital  must  be  made  in  writ- 
ing in  the  nature  of  an  information,  verified  by  affidavit;  such  information  must 
allege  that  the  person  in  whose  behalf  the  application  is  made  is  believed  by  the 
informant  to  be  insane  and  a  fit  subject  for  custody  and  treatment  in  the  hospital ; 
that  such  person  is  found  in  the  county  and  has  a  legal  settlement  therein,  if  such 
is  known  to  be  the  fact;  and  if  such  settlement  is  not  in  the  county,  where  it  is, 
if  known,  or  where  it  is  believed  to  be,  if  the  informant  is  advised  on  the  subject. 

3387.  On  the  filing  of  an  information  as  above  provided,  the  commissioners 
shall  at  once  take  steps  to  investigate  the  grounds  of  the  information ;  for  this  pur- 
pose they  may  require  that  the  person  for  whom  such  admission  is  sought  be  brought 
l>efore  them,  and  that  the  examination  be  had  in  his  or  her  presence;  and  they  may 
issue  their  warrant  therefor,  and  provide  for  the  suitable  custody  of  such  person  an- 
til  their  investigation  shall  be  concluded ;  such  warrant  may  be  exeeuted  by  the 
sheriff  or  any  constable  in  the  county,  or  if  they  shall  be  of  opinion  from  such  pre- 
liminary inquiry  as  they  may  make,  and  in  making  which  they  shall  take  the  testi- 
•inony  of  the  informant  if  they  deem  necessary  or  desirable,  and  of  other  witnesses 
it  offered,  that  such  course  would  probably  be  injurious  to  such  person  or  attended 
:with  no  advantage,  they  n^ay  dispense  with  such  presence.  In  their  examinations 
<hey  shall  hear  testimony  for  and  against  such  application,  if  any  is  offered ;  any 
-citizen  of  the  county  or  any  relative  of  the  person  alleged  to  be  insane  may  appear 
:and  resist  the  application,  and  the  parties  may  appear  by  counsel  if  they  elect.  The 
oommissioners,  whether  they  decide  to  dispense  with  the  presence  before  them  of 
:euch  person  or  not,  shall  appoint  some  regular  practicing  pnysician  of  the  county 
*to  visit  or  see  such  person,  and  make  a  personal  examination  touching  the  truth  of 
^e  allegation  in  the  information,  and  touching  the  actual  condition  of  such  person, 
^nd  forthwith  report  to  them  thereon ;  such  physician  may  or  may  not  be  of  their 
own  number,  and  the  physician  so  appointed  and  acting  shall  certify  under  his  own 
liaod  that  he  has  in  pursuance  of  his  appointment  made  a  careful  personal  exam- 
'ination  as  required ;  and  that  on  such  examination  he  finds  the  person  in  question 
ansane,  if  such  is  the  fact;  and  if  otherwise,  not  insane;  and  in  connection  with  his 
^examination  the  said  physician  shall  endeavor  to  obtain  from  the  relatives  of  the 
'})ersoa  in  question,  or  from  others  who  know  the  facts,  correct  answers  so  far  as  may 
be  to  the  interrogatories  hereinafter  required  to  be  propounded  in  such  cases,  which 
•interrogations  and  answers  shall  be  attached  to  his  certificate. 

3388.  On  the  return  of  the  physician's  certificate  the  commissioners  shall,  as 
^^ioon  as  practicable,  conclude  their  investigations;  and  having  done  so,  they  shall 
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-find  whether  the  person  alleged  to  be  insane  is  insane;  whether,  if  insane,  a  fit  sub- 
ject for  treatment  and  custody  in  the  hospital ;  whether  the  legal  settlement  of  such 
^rson  is  in  their  county;  and  if  not  in  their  county,  where  it  is,  if  ascertained;  if 
they  find  such  person  is  not  insane  they  shall  order  his  or  her  discharge,  if  in  custody ; 
if  they  find  such  person  insane,  and  a  fit  subject  for  custody  and  treatment  in  the 
hospital  they  shall  forthwith  issue  their  warrant  and  a  duplicate  thereof,  stating  such 
finding,  with  the  settlement  of  the  person,  if  found ;  and  if  not  found,  their  in- 
formation, if  any,  in  regard  thereto;  authorizing  the  superintendent  of  the  hospital 
to  receive  and  keep  such  person  as  a  patient  therein  ;  said  warrant  and  duplicate, 
with  the  finding  and  certificate  of  the  physician,  shall  be  delivered  to  the  sheriff  of 
Ihe  county,  who  shall  execute  the  same  by  conveying  such  person  to  the  hospital, 
-and  delivering  him  or  her,  with  such  duplicate  and  physician's  certificate  and  find- 
ing, to  the  superintendent  thereof;  the  superintendent,  over  his  official  signature, 
«hall  ackuowled^  such  delivery  on  the  original  warrant,  which  the  shieriff  shall 
return  to  the  clerk  of  the  commissioners,  with  his  cost  and  expense  endorsed  thereon; 
if  neither  the  sheriff  or  his  deputy  is  at  hand,  or  both  are  otherwise  engaged,  the 
<x)mmissioners  may  appoint  some  other  suitable  person  to  execute  the  warrant  in  his 
-fitead,  who  shall  take  and  subscribe  an  oath  or  affirmation  faithfully  to  discharge 
his  duty,  and  shall  be  entitled  to  the  same  fees  as  the  sheriff;  the  sheriff  or  any 
other  person  so  appointed  may  take  to  his  aid  such  assistance  as  he  may  need  to  exe- 
cute such  warrant;  but  no  female  person  shall  thus  be  taken  to  the  hospital  without 
i;he  attendance  of  some  other  female  or  some  relative  of  such  person.  The  superin- 
tendent in  his  acknowledgment  of  delivery  must  state  whether  there  was  any  such 
^rson  in  attendance,  and  give  the  name  or  names,  if  any.  It  is,  however,  hereby 
^provided  that  if  any  relative  or  immediate  friend  of  the  patient  who  is  a  suitable 
person  shall  so  request,  he  shall  have  the  privilege  of  taking  and  executing  such 
warrant  in  preference  to  the  sheriff  or  any  other  person,  and  without  taking  such 
'  oath  or  affirmation ;  and  for  so  doing  he  shall  be  entitled  to  his  necessary  expenses, 
but  to  no  fees.  The  requirements  of  this  and  preceding  section  are  modified  by  the 
-provisions  of  the  next  section. 

Ooanty  is  onlj  liable  for  expense  of  insane  who  have  a  legal  settlement  therein.  18,  612 
<2e  N.  W.,  378.^ 

3389.  It  the  commissioners  find  that  the  person  so  committed  to  the  hos- 
.pital  has,  or  probably  has,  a  l^;al  settlement  in  some  other  county  in  the  state, 
tthey  shall  immediately  notify  the  commissioners  of  such  county  of  such  finding 
ana  commitment;  and  the  commissioners  so  notified  shall  thereupon  inquire  and 
ascertain,  if  possible,  whether  the  person  in  question  has  a  l^al  settlement  in  their 
county,  and  shall  immediately  notify  the  superintendent  of  the  hospital  and  the 
•commissioners  of  the  county  from  which  such  person  was  committed,  of  the  re- 
salt  of  such  inquiry.  If  the  legal  settlement  of  a  person  so  committed  cannot  for 
a  time  be  ascertained,  and  is  afterwards  found,  the  notices  so  required  shall  then  be 
given. 

3390.  When  the  superintendent  of  the  hospital  has  been  duly  notified,  as 
Jierein  required,  that  a  patient  sent  to  the  hospital  from  one  county  has  a  legal  set- 
tlement in  another  county  of  the  state,  he  shall  thereafter  hold  and  ti'eat  such  patient 
418  from  the  latter  county;  and  such  holding  shall  apply  to  expenses  already  in- 
x;urred  in  behalf  of  such  patient  and  remaining  unadjusted. 

3391.  Expenses  incurred  as  herein  provided,  by  one  county,  on  account  of 
an  insane  person  whose  legal  settlement  is  in  another  county  of  the  state,  shall  be 
^efimded,  with  lawful  interest  thereon,  by  the  county  of  such  settlement;  and 
shall  be  presented  to  the  county  commissioners  of  the  county  sought  to  be  charged, 
which  shall  be  allowed  and  paid  the  same  as  other  claims. 
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3392.  Patients  in  the  hospital  having  no  legal  settlement  in  the  state^ 
or  whose  legal  settlement  cannot  be  ascertained,  shall  be  supported  at  the  expense 
of  the  state ;  this  provision  shall  apply  to  all  such  patients  now  in  the  hospital,, 
touching  expenses  already  incurred  and  remaining  unpaid,  if  any  such  there  be,  and 
the  trustees  may  authorize  the  superintendent  to  remove  any  such  patient  at  the  ex- 
pense of  the  state,  if  they  see  proper. 

3393.  All  patients  in  the  hospital  shall  be  regarded  as  standing  on  an  equal 
footing;  and  the  several  patients,  according  to  their  different  conditions  of  uiIimI 
and  body,  and  their  respective  needs,  shall  be  provided  for  and  treated  with 
equal  care;  Provided^  That  if  the  relatives  or  immediate  friends  of  any  patient 
shall  desire  it,  and  shall  pay  the  expenses  thereof,  such  patient  may  iiave  special 
care,  and  may  be  provided  with  a  special  attendant,  as  may  be  agreed  upon  with 
the  superintendent;  in  such  cases  the  charges  for  such  special  care  and  attendance 
shall  be  paid  quarterly  in  advance. 

8394.  The  relatives  or  friends  of  any  patient  in  the  hospital  shall  have  the 
privilege  of  paying  any  portion  or  all  of  the  expenses  of  such  patient  therein,, 
and  the  superintendent  shall  cause  the  account  of  such  patient  to  be  credited  with 
any  sums  so  paid. 

Children  are  not  bound  by  statnte  or  common  law  to  maintain  insane  parent  in  state  hospital 
for  insane.  25,  767  (41  N.  W.,  774).  Brothers  and  sisters  of -insane  person  not  liable  for  his  ex- 
penses in  hospital.     24,  698  (39  N.  W.,  621). 

3395.  If,  in  the  case  of  any  persons  found  to  be  insane,  and  fit  subjects  for 
custody  and  treatment  in  the  hospital,  as  above  provided,  it  shall  be  shown  to  th& 
satisfaction  of  the  commissioners  that  they  cannot  at  once  be  admitted  therein  for 
want  of  room,  or  for  any  other  cause,  and  that  they  cannot  with  safety  be  allowed 
to  go  at  liberty,  the  commissioners  shall  i*equire  that  such  patients  shall  be  suitably 
provided  for  otherwise,  until  such  admission  can  be  had,  or  until  the  occasion 
therefor  no  longer  exists;  such  patients  may  be  cared  for  either  as  public  or  as^  * 
private  patients ;  those  shall  be  treated  as  private  patients  whose  relations  or  friends- 
will  obligate  themselves  to  take  care  of  and  provide  for  them  without  publia 
charge.  In  the  case  of  any  one  treated  as  a  private  patient,  the  commissioners  shall 
appoint  some  suitable  person  as  special  custodian,  who  shall  have  authority,  and 
whose  duty  it  shall  be,  in  all  suitable  ways,  to  restrain,  protect,  and  care  for  such 
patient,  in  such  manner  as  to  best  secure  his  or  her  safety  and  comfort,  and  in  such 
manner  as  to  best  protect  the  persons  and  properly  of  others.  In  the  case  of  public 
patients,  the  commissioners  shall  require  that  they  be  in  like  manner  restrained, 
protected,  and  cared  for  by  the  commissioners  of  the  county  or  overseers  of  the 
poor,  at  the  expense  of  the  county,  and  they  may  accordingly  issue  their  warrants  ta 
such  commissioners  of  the  county,  or  overseers  of  the  poor,  who  shall  forthwith 
comply  with  the  same.  If  there  is  no  poor-house  for  the  reception  of  such 
patients,  or  if  no  more  suitable  place  can  be  found,  they  may  be  confined  in  the  jail 
of  the  county  in  charge  of  the  sheriff. 

3396.  On  application  to  the  commissioners  on  behalf  of  persons  allied  to  be 
insane,  and  whose  admission  to  the  hospital  is  not  sought,  made  substantially 
in  the  manner  above  prescribed,  and  asking  that  provision  be  made  for  their  care 
as  insane,  either  public  or  private,  within  the  county,  and  on  proof  of  their  insanity 
and  need  of  care  as  above  pointed  out,  the  commissioners  may  provide  for  their 
care,  protection,  and  restraint,  as  in  the  case  of  other  applications. 

3397.  On  information  laid  before  the  commissioners  of  any  county  that  a  cer- 
tain insane  person  in  the  county  is  suffering  for  want  of  proper  care,  they  shall 
forthwith  inquire  into  the  matter,  and  if  they  find  the  information  well  founded^ 
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they  shall  make  all  needful  provisions  for  the  care  of  such  person  as  provided  in 
other  cases. 

3^98.  No  ^rson  supposed  to  be  insane  shall  be  restrained  of  his  or  her 
liberty  by  any  other  person,  otherwise  than  in  pursuance  of  authoi  ity  obtained  as 
herein  required,  ezceping  to  such  extent  and  for  such  brief  period  as  may  be  nee- 
-essary  for  the  safety  of  persons  and  property,  until  such  authority  can  be  obtained, 

3399.  Any  person  having  care  of  an  insane  person,  and  le.st raining  such 
j)erson  either  with  or  without  authority,  who  shall  treat  such  pertjtm  with  wanton 
severity,  harshness,  or  cruelty,  or  shall  in  any  way  al^use  such  person,  shall  be 
guilty  of  a  misdemeanor,  besides  being  liable  in  an  action  for  damages. 

3400.  Insane  persons  who  have  been  under  care,  either  as  public  or  private 
patients,  outside  of  the  hospital,  by  authority  of  the  commiasionerg  of  any 
county,  may  on  application  to  that  effect  be  transferred  to  the  hospital,  whenever 
they  can  be  admitted  thereto,  on  the  warrant  of  such  commissioners;  such  admis- 
sion may  be  had  without  another  inquest,  at  any  time  within  six  mootha  aflter  the 
inquest  already  had,  unless  the  commissioners  shall  deem  further  inquest  advisable. 

3401.  In  each  case  of  application  for  admission  to  the  hospital,  correct 
answers  to  the  following  interrogatories,  so  far  as  they  can  be  obtained,  shall  ac- 
-company  the  physician's  certificate;  and  if,  on  further  examination,  after  the  answers 
are  stated,  any  of  them  are  found  to  be  erroneous,  the  commissioners  Bhall  mum 
them  to  be  corrected.  First — What  is  the  patient's  name?  Married  or  single? 
If  any  children,  how  many?  Age  of  youngest  child?  Age  of  patient?  Second 
— Where  was  the  patient  bom?  Third — ^Where  is  his  (or  her)  place  of  residence? 
Fourth — What  has  been  the  patient's  occupation?  Fifth — Is  this  the  first  attack? 
If  not,  when  did  the  others  occur,  and  what  was  their  duration?  Sixth — -When 
were  the  first  symptoms  of  this  attack  manifested,  and  in  what  way?  Sevmiih — 
Does  the  disease  appear  to  be  increasing,  decreasing,  or  stationary?  Eighth — Is  the 
disease  variable,  and  are  there  rational  intervals?  If  so,  do  they  occur  at  regular 
periods?  Ninth — On  what  subjects  or  in  what  way  is  derangement  now  manifested? 
State  fully.  Tenth — Has  the  patient  shown  any  disposition  to  injure  others?  Eiev- 
-enth — ^Has  suicide  ever  been  attempted?  If  so,  in  what  way?  Is  the  propenaity 
now  active?  Twelfth — Is  there  a  dispositition  to  filthy  habits,  destruction  of  cloth- 
ing, breaking  glass,  etc.?  Thirteenth- — What  relatives,  including  graudpareots  and 
cousins,  have  been  insane?  Fourteenih — Did  the  patient  manifest  any  peculiarities 
-of  temper,  habits,  disposition,  or  pursuits,,  before  the  accession  of  the  disease?  Any 
predominant  passion,  religious  impressions,  etc.?  Fifteenth — Has  the  patient  been 
subject  to  any  bodily  disease — epilepsy,  suppressed  eruptions,  diseharge  of  sores,  or 
•ever  had  any  injury  of  the  head?  Sixteenth — Was  the  patient  ever  addicted  to  in- 
temperance in  any  form?  Seventeeth — Has  restraint  or  confinement  been  employed? 
If  so,  what  kind,  and  how  long?  Eighteenth — What  is  supposetl  to  be  tlie  cause 
-of  the  disease?  Nineteenth — What  treatment  has  been  pursued  for  the  relief  of  the 
patient?  Mention  particulars  and  the  eflTect.  Twentieih — State  any  other  matter 
supposed  to  have  a  bearing  on  the  case. 

3402.  If  at  any  time  it  may  become  necessary,  for  want  of  room  or  other 
•cause,  to  discriminate  in  the  general  reception  of  patients  into  the  ho^^pital,  a  seleo- 
tion  shall  be  made  as  follows:  First — Recent  cases,  i,  c,  cases  of  less  tiian  one 
year's  duration.  Second — Chronic  cases,  t.  «.,  when  the  disease  is  of  more  than  one 
jear's  duration,  presenting  the  most  favorable  prospects  of  recovery^  slmll  be  next 
preferred.  Third — Those  for  whom  applications  have  been  longer  on  file,  other 
things  being  equal,  shall  be  next  preferred;  and  Fourth — When  cases  are  equallj* 
meritorious,  in  all  other  respects,  the  indigent  shall  have  the  preference. 
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3403.  On  a  statement  in  writings  verified  by  affidavit,  addressed  to  a  judge  of 
the  district  court  of  the  county  in  which  the  hoapital  is  situated,  or  of  the  county  iiv 
which  any  certain  person  confined  in  the  hospital  has  his  or  her*legal  settlement^ 
alleging  that  such  person  is  not  insane,  and  is  unjustly  deprived  of  his  or  her 
liberty,  such  judge  shall  appoint  a  commission  of  not  more  than  three  persons^ 
in  his  discretion  to  inquire  into  the  merits  of  the  case;  one  of  which  shall  be  a 
physician,  and  if  two  or  more  appointed,  one  shall  be  a  lawyer.  Without  first 
summoning  the  party  to  meet  them,  they  shall  proceed  to  the  hospital  and  have  a 
personal  interview  with  such  person,  so  managed  as  to  prevent  him  or  her,  if  possi- 
ble, from  suspecting  its  object,  and  they  shall  make  any  inquiries  and  examinations 
they  may  deem  necessary  and  proper  of  the  officers  and  records  of  the  hospital 
touching  the  merits  of  the  case;  if  they  shall  judge  it  prudent  and  advisable,  they" 
may  disclose  to  the  partv  the  object  of  their  visit,  and  either  in  the  presence  of  such 
party,  or  otherwise,  make  further  investigation  of  the  matter;  they  shall  forth- 
with report,  to  the  judge  making  the  appointment,  the  result  of  their  examination* 
and  inquiries;  such  report  shall  be  accompanied  by  a  statement  of  the  case  and 
signed  by  the  superintendent;  if  on  such  report  and  statement,  and  the  hearing  or 
the  testimony,  if  any  is  offered,  the  judge  shall  find  the  person  not  insane,  he  shall 
order  his  or  her  discharge;  if  on  the  contrary,  he  shall  so  state,  and  authorize  hb 
or  her  continued  detention.  The  finding  and  order  of  the  judge,  with  the  report 
and  other  papers,  shall  be  filed  in  the  office  of  the  clerk  of  the  court  over  which- 
such  judge  presides,  who  shall  enter  a  memorandum  thereof  on  his  record,  and 
forthwith  notify  the  superintendent  of  the  hospital  of  the  finding  and  order  of  the 
judge,  and  the  superintendent  shall  carry  out  the  order.  The  commissioners  appointed 
as  provided  in  this  section  shall  be  entitled  to  their  necessary  expenses  and  a  reason- 
able compensation,  to  be  allowed  by  the  judge,  and  paid  by  the  state  out  of  any 
funds  not  otherwise  appropriated ;  Provided^  That  the  applicant  shall  pay  the  same,, 
if  the  judge  shall  find  that  the  application  was  made  without  probable  grounds,  and^ 
shall  so  order. 

3404.  The  commission  so  provided  for  shall  not  be  repeated  oftener  than^ 
once  in  six  months,  in  regard  to  the  same  party;  nor  shall  such  commission  be  ap- 
pointed in  the  case  of  any  patient  within  six  months  of  the  time  of  his  or  her  ad- 
mission. 

3405.  All  persons  confined  as  insane  shall  be  entitled  to  the  benefit  of  the^ 
writ  of  habeas  corpus,  and  the  question  of  insanity  shall  be  decided  at  the  hearing;, 
and  if  the  judge  shall  decide  that  the  person  is  insane,  such  decision  shall  be  no  bar 
to  the  issuing  of  the  writ  a  second  time,  whenever  it  shall  be  allied  that  snch  per- 
son has  been  restored  to  reason. 

3406.  If  any  patient  shall  escape  from  the  hospital,  the  superintendent  shall 
cause  immediate  search  to  be  made  for  such  patient;  and  if  the  patient  cannot  soon> 
be  found,  he  shall  cause  notice  of  such  escape  to  be  forthwith  given  to  the  commis- 
sioners of  insanity  of  the  county  where  the  patient  belongs,  and  if  such  patient  is 
found  in  their  county,  the  commissioners  shall  cause  him  or  her  to  be  returned,  and 
shall  issue  their  warrant  therefor,  as  in  other  cases,  unless  the  patient  shall  be  dis- 
charged, or  unless,  for  good  reasons,  they  shall  provide  for  his  or  her  care  otherwise,, 
of  which  they  shall  notify  the  superintendent. 

3407.  Any  patient  who  is  cured  shall  be  immediately  discharged  by  the- 
superintendent.  Upon  snch  discharge  the  superintendent  shall  furnish  the  patient^, 
unless  otherwise  supplied,  with  suitable  clothing,  and  a  sum  of  money  not  exceeding 

*  twenty  (20)  dollars,  which  shall  be  charged  with  the  other  expenses  in  the  hospital 
of  such  patient.    The  relatives  of  any  patient  not  susceptible  of  cure  by  medicak 
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treatment  in  the  hospital,  and  not  dangerous  to  be  .at  large,  shall  have  the  right  to 
take  charge  of  and  move  such  patient  on  the  consent  of  the  board  of  trustees;  Pro^ 
videdy  That  in  the  interim  of  the  meetings  of  the  board,  the  consent  of  two  of  the 
trustees  shall  be  sufficient. 

3408.  On  the  application  of  the  relations  or  immediate  friends  of  any  patient 
in  the  hospital  who  is  not  cured,  and  who  cannot  be  safely  allowed  to  go  at  lil)erty, 
the  oommissioners  of  insanity  of  the  county  where  such  patient  belongs,  on  making 
provision  for  the  care  of  such  patient  within  the  county,  as  in  other  cases,  may  aut.hor- 
ize  his  or  her  discharge  therefrom ;  Provided,  No  patient  who  may  be  under  charge 
or  conviction  of  homicide  shall  be  discharged  without  the  order  of  the  board  of  trustees. 

3409.  The  board  of  trustees  shall  order  the  discharge  or  removal  from  the 
hospital  of  incurable  and  harmless  patients  whenever  it  is  necessary  to  make 
room  for  recent  cases;  Provided^  That  in  the  interim  between  the  meetings  of  the 
board,  the  superintendent,  in  conjunction  with  two  trustees,  shall  possess  and  exercise 
the  power  granted  in  this  section. 

3410.  When  patients  are  discharged  from  the  hospital  by  the  authorities^ 
thereof,  without  application  therefor,  notice  of  the  order  of  discharge  shall  at 
onoe  be  sent  to  the  commissioners  of  insanity  of  the  county  where  they  belongs 
and  the  commissioners  shall  forthwith  cause  them  to  be  removed,  and  shall  at  once 
provide  for  their  care  in  the  county  as  in  other  cases,  unless  such  patients  are  dis- 
charged as  cured. 

3411.  The  superintendent  shall  certify  to  the  auditor  of  state  on  the  first  days; 
of  March,  June,  September,  and  December  the  amount  (not  previously  certified  by 
him)  due  to  said  hospital  from  the  several  counties  having  patients  chargeable^ 
thereto,  and  said  auditor  shall  pass  the  same  to  the  credit  of  the  hospitaL*  The* 
auditor  shall  thereupon  notify  the  county  clerk  of  each  county  so  owing,  o£  ihe 
amount  thereof,  and  charge  the  same  to  said  county,  and  the  board  of  county  eoni* 
missioners  shall  add  such  amount  to  the  next  state  tax  to  be  levied  in  said  county^ 
and  pay  the  amount  so  levied  into  the  state  treasury. 

This  is  a  county  tax  and  is  not  Toid  for  want  of  aniformity.     18,  610  (26  N.  W.,  378)*. 

3412.  The  provisions  herein  made  for  the  support  of  the  insane  at  public 
charge,  shall  not  be  construed  to  release  the  estates  of  such  persons,  nor  theitf 
relatives,  from  liability  for  their  support,  except  from  the  cost  of  board,,  cartv 
and  treatment  while  in  the  hospitals  of  the  state,  which  cost  of  board,  care,  and  treat- 
ment shall  be  borne  by  the  state;  and  the  commissioners  of  the  several  counties  are- 
authorized  and  empowered  to  collect  from  the  property  of  such  patients,  or  from  any: 
person  or  persons  legally  bound  for  their  support,  any  sum  paid  by  the  county  in^ 
their  behalf,  as  herein  provided;  and  the  certificate  from  the  superintendei^andi 
the  notice  from  the  auditor  of  state,  stating  the  sums  charged  in  such  cases,  shall  be 
presumptive  evidence  of  the  correctness  of  the  sum  so  stated.  If  the  board  o£ 
county  commissioners,  in  the  case  of  any  insane  person  who  has  been  supported  at 
the  expense  of  the  county,  shall  deem  it  a  hardship  to  compel  the  relatives  of  such^ 
patient  to  bear  the  burden  of  his  or  her  support,  they  may  relieve  such  relatives- 
from  any  part  or  all  of  such  burden  as  may  seem  to  them  reasonable  and  just. 

Amended  1891,  p.  268. 

3413.  Whenever  it  shall  be  shown  to  the  satisfaction  of  the  commissioners^ 
of  insanity  of  any  county  that  cause  no  longer  exists  for  the  care,  within  the  county,, 
of  any  particular  person  as  an  insane  patient  in  their  county,  as  herein  provided,, 
they  shall  order  the  immediate  discharge  of  such  person. 

3414.  The  commissioners  of  insanity  shall  be  allowed  at  the  rate  of  three  (3)^ 
dollars  per  diem  each,  for  all  the  time  actually  employed  in  the  duties  of  their 
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office;  they  shall  also  be  allowed  their  neoeasary  aDd  actual  expenses,  not  incIadiDg 
charges  for  board.  The  clerk,  in  addition  to  what  he  is  entitled  to  as  a  commis- 
sioner of  insanity,  shall  be  allowed  one-half  as  much  more  for  making  the  required 
record  entries  in  all  cases  of  inquest,  and  of  meetings  of  the  board  for  any  purpose, 
and  for  the  filing  of  any  papers  required  to  be  filed ;  he  shall  also  be  allow^  twen- 
ty-five (25)  cents  for  each  notice  or  process  given  or  issued  under  seal  as  herein 
required.  The  examining  physician  shall  l)e  entitled  to  five  dollars  for  each  case 
examined,  and  mileage  at  the  rate  of  ten  cents  per  mile  each  way.  The  sheriff 
shall  be  allowed  for  his  personal  service  in  conveying  a  patient  to  the  hospital  and 
returning  therefrom,  at  the  rate  of  three  dollars  per  day  for  the  tinae  necessary  and 
actually  employed,  and  mileage  the  same  as  is  allowed  in  other  cases,  and  for  other 
service  the  same  fees  as  for  like  services  in  other  cases.  Witnesses  shall  be  entitled 
to  the  same  fees  as  witnesses  in  the  district  court  The  compeODdSation  and  ex- 
penses provided  for  above  shall  be  allowed  and  paid  out  of  the  county  treasury  in 
the  usual  manner.  Whenever  the  commissioners  of  insanity  issue  their  warrant  for 
the  admission  of  a  person  to  the  hospital,  and  funds  to  pay  the  expenses  thereof 
are  needed  in  advance,  they  shall  estimate  the  probable  expense  of  conveying  such 
]>erson  to  the  hospital,  including  the  necessary  assistance,  and  not  including  the 
compensation  allowed  the  sheriff;  and  on  such  estimate,  certified  by  the  clerk  of 
commissioners  of  insanity,  the  county  clerk  shall  issue  his  order  on  the  treasurer  of 
the  county  in  favor  of  the  sheriff*  or  other  person  entrusted  with  the  execution  of 
such  warrant;  the  sheriff  or  other  person  executing  such  warrant  shall  accompany 
his  return  with  a  statement  of  the  expenses  incurred;  and  the  excess  or  deficiency 
may  be  deducted  from  or  added  to  his  compensation,  as  the  case  may  b^;  if  funds 
are  not  so  advanced,  such  expenses  shall  be  certified  and  paid  in  the  manner  above 
prescribed,  on  tbe  return  of  the  warrant.  When  the  commissioners  of  insanity 
order  the  return  of  a  patient,  compensation  and  expenses  shall  be  in  like  manner 
allowed. 

3416.  Any  officer  required  as  herein  to  perform  any  act,  as  herein  provided, 
and  any  person  accepting  an  appointment  under  the  provisions  of  this  act,  and  will- 
fully refusing  or  neglecting  to  perform  his  dnty  as  herein  prescribed^  shall  be 
guilty  of  a  misdemeanor,  besides  being  liable  to  an  action  for  damages. 

3416.  The  warrant  of  the  commissioners  of  insanity  authorizing  the  admis* 
sion  of  anv  person  to  the  hospital  as  a  patient,  accompanied  by  a  physician's  cer- 
tificate as  herein  provided,  shall  operate  to  shield  the  superintendent  and  other  offi- 
cers of  the  hospital  against  all  liability  to  prosecution  of  any  kind,  on  account  of 
the  reception  and  detention  of  such  person  in  the  hospital ;  Provided,  Such  deten- 
tion shall  be  otherwise  in  accordance  with  the  laws  and  by-laws  regulating  its  man- 
agement. 

3417.  The  superintendent  shall  affix  the  seal  of  the  hospital  to  any  notice, 
order  of  discharge,  report,  or  other  paper  required  to  be  given  by  him,  or  issued. 

3418.  The  term  **  insane/'  as  used  in  this  act,  includes  every  species  of 
insanity  or  mental  derangement  The  term  "idiot"  is  restricted  to  persons  sup- 
posed to  be  naturally  without  mind;  no  idiot  shall  hereafter  be  admitted  into  the 
hospital  for  the  insane ;  and  all  such  idiots  now  in  said  hospital  shall  be  discharged 
at  the  expiration  of  thirty  days  from  the  passage  of  this  act,  and  it  is  hereby  made 
the  duty  of  the  board  of  trustees  to  notify  the  commissioners  of  insanity  of  the 
county  from  which  such  idiots  were  sent,  to  remove  said  idiots  from  the  boepital ; 
and  in  case  of  neglect  or  refusal  to  comply  with  these  provisions  within  thirty  (80) 
days  from  the  date  of  said  notification,  the  superintendent  shall  cause  said  idiots  to 
be  returned  to  said  counties  at  the  expense  of  said  county,  which  sum  shall  be  col- 
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lected  in  the  same  manner  as  provided  for  patients  in  section  forty-seven  of  this  ncL 
When  such  idiots  are  removed,  they  shall  be  provided  for  in  the  same  manner  as 
other  poor. 

3419.  The  trustees  of  the  hospital  shall  provide  for  famishing  the  commis- 
sioners of  insanity  of  the  counties  entitled  to  send  patients  to  the  hospital,  with  such 
l>lailks  for  warrants,  certificates,  etc.,  as  will  enable  them  with  regularity  and 
facility  to  comply  with  the  provisions  of  the  law,  and  also  with  copies  of  the  by-laws 
■of  the  hospital  when  printed. 

^20.  The  board  of  trustees  may,  if  they  deem  desirable,  and  upon  nomination 
•of  the  superintendent,  appoint  a  chaplain  and  prescribe  his  duties. 

3421.  Insane  persons  may  be  admitted  from  Other  states  and  territories 
upon  equal  footing  and  on  the  same  conditions  as  private  pay  patients.  The  sum 
to  be  paid  monthly  for  the  care,  maintenance,  and  treatment  of  such  patients  to  be 
£xed  from  time  to  time  by  the  board  of  trustees,  and  to  be  collected  quarterly  in 
advance  by  the  steward  of  the  hospital  and  accounted  for  as  other  funds  in  his  hands 
belonging  to  the  state  of  Nebraska. 

3422.  The  salary  of  the  superintendent  shall  be  twenty-five  hundred  dollars 
per  annum,  and  that  of  the  assistant  physician  one  thousand  dollars  per  annum, 
to  be  paid  in  the  same  manner  as  other  state  officers.  . 

NORFOLK  HOSPITAL. 
Sec  3423.    ''An  act  to  locate  a  hospital  for  insane  at  Norfolk,"  etc.     1885,  p.  262. 

3423.  That  said  institution  shall  be  under  the  charge  of  the  board  of 
public  lands  and  buildings,  and  the  governor  shall  appoint  for  said  hospital  such 
officers  as  are  reauired  in  the  hospital  for  the  insane.  And  it  is  further  provided 
that  the  board  of  public  lands  and  buildings  shall  adopt  such  r^ulationsas  they  may 
<]eem  expedient  in  regard  to  what  patients  or  class  of  patients  shall  be  admitted  to  and 
provided  for  in  the  respective  hospitals,  or  from  what  portion  of  the  state  patients, 
or  certain  classes  of  patients,  may  be  sent  to  each  or  either  hospital,  and  the  said 
board  may  change  such  regulations  from  time  to  time  as  they  may  deem  best,  and 
they  shall  make  such  publication  of  these  r^ulations  as  they  may  deem  necessary 
for  the  information  of  those  interested. 

HASnNOS  ASYLUM  FOR  INCURABLE  INSAKE. 
Sea  3424.     *'An  act  to  establish  an  asylum  at  Hastings,"  etc    1887,  p.  475. 

3424.  That  said  institntion  shall  be  under  the  charge  of  the  board  of 
public  lands  and  buildings,  and  the  governor  shall  appoint  for  said  asylum  such 
officers  as  may  be  required  in  said  asylum.  It  is  further  provided  that  the  board 
of  public  lands  and  buildings  shall  adopt  such  r^ulations  as  they  may  deem  expe- 
-dient  for  the  proper  management  of  an  asylum  for  incurable  insane,  and  the  said 
board  may  change  such  regulations  from  time  time  to  time  as  they  may  deem  best, 
and  they  shall  make  such  publications  of  these  regulations  as  they  may  deem  neces- 
sary for  the  information  of  those  interested. 

Sees.  3425  to  3427.  "An  act  for  the  proteoUon  of  the  inmates  of  the  hospital  for  the  in- 
sane."   1683,  p.  235.    In  force  Febrnary  27. 

3425.  That  henceforth  there  shall  be  no  censorship  exercised  over  the  cor- 
respondence of  inmates  of  the  hospital  for  the  insane  in  this  state,  but  their  post- 
office  rights  shall  be  as  free  and  unrestrained  as  are  those  of  any  resident  or  citi- 
xen  of  this  state,  and  be  under  the  protection  of  the  same  postal  laws.  And  every 
inmate  shall  be  allowed  to  write  when  and  whenever  he  or  she  desires  to  any  person 
be  or  she  may  choose.  And  it  is  hereby  made  the  duty  of  the  superintendent  to 
famish  each  and  every  inmate  of  each  and  every  insane  asylum  in  thb  state  with 
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suitable  material,  at  the  expense  of  the  state,  for  writing,  enclosing,  sealing,  stamp- 
ing, and  mailing  letters,  sufficient  for  writing  at  least  one  letter  a  week,  provided  they 
request  the  same,  unless  they  are  otherwise  furnished  with  such  material;  and  all  such* 
letters  shall  be  dropped  by  the  writers  thereof,  accompanied  by  an  attendant  when 
necessary,  into  a  postoffice  box,  provided  by  the  state  at  the  hospital  for  the  insane,, 
and  kept  in  some  place  easy  of  access  to  all  the  patients;  and  the  contents  of  such 
postoffice  box  or  boxes  shall  be  collected  once  every  week  by  an  authorized  person^ 
and  by  him  placed  into  the  hands  of  the  United  States  mail  for  delivery.  And  it  i& 
hereby  made  the  duty  of  the  superintendent  of  every  hospital  for  the  insane  in  the 
state,  either  public  or  private,  to  deliver  or  cause  to  be  delivered  to  said  person  any 
letter  or  writing  to  him  or  her  directed,  without  opening  or  reading  the  same,  or  al- 
lowing it  to  be  opened  or  read  without  consent  of  the  recipient  of  such  letter,  or  the- 
request  or  consent  of  the  writer. 

3426.  That  any  person  refusing  or  n^lectiug  tO  comply  with,  or  willfully 
and  knowingly  violating  any  of  the  provisions  of  this  act,  shall,  upon  convictioi> 
thereof,  be  punished  by  imprisonment  in  the  penitentiary  for  a  term  not  exceeding 
three  years  nor  less  than  six  months,  or  by  a  fine  not  exceeding  $500,  or  both,  at 
the  discretion  of  the  court,  and  by  ineligibility  to  any  office  in  the  asylum  afterward. 

3427.  A  printed  copy  pf  this  act  shall  be  framed  and  kept  posted  in  every 
ward  of  every  hospital  for  the  insane,  both  public  and  private,  in  the  state  of 
Nebraska. 

Sees.  3428  to  3434.  "An  act  to  establieh  and  maintain  in  Nebraska  a  soldiers'  and  sail* 
ors'  home.''    1887,  p.  622.    In  force  March  4.     (Sees.  7  and  8  repealed  1891,  p.  340. 

3428.  EstabUshinent. — That  there  shall  be  established  and  maintained  by 
the  state  of  Nebraska  an  institution  to  be  known  as  the  Nebraska  soldiers'  and 
sailors'  home,  the  object  of  which  shall  be  to  provide  homes  and  subsistence  to- 
honorably  discharged  soldiers,  sailors,  and  marines,  and  also  hospital  nurses  wha 
served  in  the  United  States  army  or  navy  or  hospitals  during  the  war  of  the  rebel- 
lion, who  shall  at  the  time  of  apph'cation  for  admission  to  such  home  have  been  an 
actual  bona  fide  i^esident  of  this  state  for  two  years  next  preceding  such  application,, 
and  who  have  become  disabled  by  reason  of  such  service,  old  age,  or  otherwise,  from 
earning  a  livelihood,  and  would  be  dependent  on  public  or  private  charities,  and 
also  the  wives  of  such  soldiers,  sailors,  or  marines,  who  have  attained  to  the  age  of 
fifty  years,  and  the  widows  of  soldiers,  sailors,  or  marines  who  died  while  in  the 
service  of  the  United  States,  and  the  widows  of  such  soldiers,  sailors,  or  marines 
who  were  honorably  discharged  from  such  service  and  have  since  died ;  Provided^ 
Such  widow  shall  have  been  a  bona  fide  resident  of  this  state  for  two  years  imme- 
diately preceding  admission  to  such  home,  and  have  attained  the  age  of  fifty  years, 
and  is  unable  to  earn  a  livelihood  and  is  dependent  on  public  or  private  charities; 
Provided  further^  That  all  applications  for  admission  to  said  home  shall  be  made  to 
the  county  board  of  the  county  in  which  the  applicant  resides,  and  it  shall  be  and 
is  hereby  made  the  duty  of  any  county  board  in  this  state  to  whom  such  application 
shall  be  made  to  inquire  into  the  condition  of  such  applicant,  and  if  upon  inquiry 
it  be  found  that  the  applicant  is  unable  by  reason  of  disability  or  old  age  to  earn  a 
livelihood  for  him  or  herself  and  is  dependent  on  public  or  private  charities  for 
maintenance,  then  the  county  board  shall  at  once  forward  the  application,  together 
with  their  finding  in  regard  to  the  condition  of  such  applicant,  under  their  seal  to 
the  legally  authorized  board  of  such  home,  whose  duty  it  is  now  or  hereafter  it  may 
be  to  receive  and  act  upon  such  applications  for  admission  thereto. 

Amended  and  last  proviso  added  1881,  p.  341. 

3429.  [Buildings.] — The  board  of  public  lands  and  buildings  shall,  as  soon 
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as  practicable  after  this  act  shall  take  effect^  take  the  necessary  steps  for  the  erection 
and  famishing  of  a  suitable  central  building  for  such  institution^  capable  of  accom* 
modatiqg  not  less  than  25  nor  more  than  50  persons^  in  addition  to  the  necessary 
oflScers  and  employees.  They  shall  advertise  for  plans  and  specifications  for  such 
building,  and  upon  the  adoption  of  the  same,  shall  at  once  advertise  for  sealed  pro- 
posals for  the  erection  and  completion  of  said  building  in  accordance  with  such  plans- 
and  specifications;  and  shall  let  the  contract  to  the  lowest  bidder  therefor,  who  shall 
be  required  to  enter  into  a  written  contract  for  the  erection  and  completion  of  said 
building  in  accordance  with  the  bid  and  the  plans  and  specifications  adopted  by  the 
board.  He  shall  also  give  a  bond  for  the  faithful  performance  of  his  contract,  iu 
such  sum  as  the  board  shall  deem  ample. 

3430.  tliOCatioil.] — Such  soldiers'  and  sailors'  home  shall  be  located  not  less 
than  three  miles  nor  more  than  six  miles  from  the  corporate  limits  of  the  city  of 
Orand  Island ;  Provided,  there  shall  be  donated  and  conveyed  to  the  state  of  Ne- 
braska in  fee  simple,  not  less  than  640  acres  of  land  suitable  as  a  site  for  said  insti- 
tution; to  be  approved  and  accepted  by  the  board  of  public,  lands  and  buildings. 
If  such  lands  shall  not  be  donated  and  conveyed  within  30  days  after  this  act  shall 
take  effect,  then  the  board  of  public  lands  and  buildines  shall  locate  and  establish, 
the  same  at  some  other  suitable  point,  where  such  donation  shall  be  made,  having 
r^ard  to  the  welfare  of  the  institution  and  the  health  of  its  inmates. 

3431.  The  governor  shall  appoint  five  persons,  three  of  whom  shall  be  honor- 
ably discharged  volunteer  soldiers  of  the  United  States  army,  and  two  of  whom 
shall  be  either  wives,  sisters,  or  daughters  of  honorably  discharged  soldiers,  sailors,, 
or  marines,  and  members  of  the  Women's  Eelief  Corps  of  this  state,  as  a  visiting' 
And  examining  board,  who  shall  serve  for  three  years  from  the  date  of  their  ap- 
pointment, one  of  whom  shall  serve  until  April  1,  1892,  two  until  April •!,  1893, 
and  two  until  April  1,  1894,  as  may  be  determined  by  lot,  and  their  successors,  re- 
spectively, shall  serve  three  years  each,  and  in  every  case  a  member  shall  hold  his 
or  her  office  until  their  suQcessor  shall  be  appointed  and  qualified.  They  shall  each 
give  bond  in  the  sum  of  two  thousand  dollars  ($2,000)  for  the  faithful  discharge  of 
their  duty,  and  shall  take  and  subscribe  an  oath  to  support  the  constitution  of  the 
United  States  and  of  the  state  of  Nebraska,  to  faithfully  discharge  the  duties  of  his 
or  her  office  without  fear  or  fevor.  The  members  of  such  board  shall  receive  as- 
compensation  for  their  services,  the  sum  of  four  dollars  ($4)  per  day  for  each  and 
every  day  of  actual  service,  and  all  necessary  expenses  incuri^  in  the  discharge  of 
their  duties.  The  governor  shall  have  power  to  remove  any  member  of  the  Iward 
for  inefficiency  or  other  good  and  sufficient  cause,  and  any  vacancy  occurring  from 
death,  removal,  or  otherwise,  shall  be  filled  in  the  same  manner  as  above. 

Be-Tivritten  1889,  p.  342. 

3432.  The  management  of  the  home  shall  be  vested  in  the  visitine  and  examining 
board,  who  shall  visit  said  home  at  least  once  each  month,  and  inquire  into  the  con- 
duct and  management  of  the  affairs  of  the  same,  and  the  treatment  of  the  members 
thereof,  define  the  duties  of  the  officers,  fix  their  compensation,  and  to  make  all  nec- 
essary by-laws,  rules,  and  regulations  for  the  government  of  the  institution  and  its- 
inmates.  They  shall  prescribe  rules  of  admission  to  said  home,  in  accordance  with 
the  provision  and  object  of  this  act.  They  shall  from  time  to  time,  as  they  may  deem 
necessary  or  advisable,  cause  such  lands  as  may  not  be  necessary  in  connection  with  the 
central  building  to  be  surveyed  and  platted  into  suitable  tracts  of  two  and  one-half 
(2J)  acres  or  more,  with  r^ularly  laid  out  streets  and  alleys,  and  shall  cause  neat 
and  comfortable  cottages  and  outbuildings  to  be  erected  thereon  as  may  be  found 
necessary,  and  shall  assign  tracts  of  land  and  cottages  to  such  of  tlie  inmates  ais- 
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may  be  able  to  partially  support  themselves  by  manual  labor.  Such  land  shall 
be  cultivated  under  such  rules  as  may  be  adopted  for  the  government  of  such  home. 
They  shall  appoint  one  of  their  number  to  be  president  and  one  as  secretary.  They 
shall  hold  their  stated  meetings  at  the  institution^  at  least  as  often  as  once  each  month 
such  time  as  they  may  appoint,  and  called  meetings  at  the  call  of  the  president,  or 
at  request  of  three  members  of  the  board.  A  majority  of  the  board  shall  consti- 
tute a  quorum  for  the  transaction  of  business.  At  each  regular  meeting  they  slmll 
inspect  the  institution  under  their  charge,  and  they,  or  any  one  of  them,  may  visit 
and  inspect  at  any  time.  They  shall  fnto  time  to  time  order  such  expenditures, 
either  for  permanent  improvement  or  otherwise  as  in  their  judgmeni  they  deem  nec- 
essary; Provided,  however,  That  no  liability  shall  be  incurred  that  will  exceed  the 
appropriation  made  for  any  specific  purpose.  They  shall  make  contracts  for  fur- 
nishing supplies  for  the  institution  and  the  inmates  thereof  with  the  lowest  and 
best  bidder  once  each  quarter  at  such  time  as  the  board  may  deem  best,  after  giving 
at  least  two  weeks'  notice  in  such  manner  as  the  board  may  direct.  The  board  is 
authorized  to  furnish  such  support  and  care  to  inmates  of  said  institution  as  may  be 
deemed  necessary  to  render  such  persons  comfortable,  taking  into  consideration  their 
ability  to  partially  support  themselves.  All  contracts  for  the  erection  of  any  build- 
ings or  other  improvements  shall  be  let  to  the  lowest  responsible  bidder,  and  the 
board  shall  have  power  to  reject  any  and  all  bids  either  for  the  erection  of  building 
or  the  furnishing  of  supplies  for  said  soldiers'  and  sailors'  home.  They  shall  audit 
all  bills  and  vouchers  for  expenditures  for  the  institution  before  the  same  shall  be 
paid. 

Rewritten  1891,  p.  343. 

3488.  The  commandant,  before  entering  upon  the  duties  of  his  office,  shall  give 
a  bond  payable  to  the  state  of  Nebraska  in  such  amount  and  such  sureties,  not  less 
than  two,  as  shall  be  approved  by  the  visiting  and  examining  board  and  by  the 
governor,  conditioned  upon  the  faithful  performance  of  the  duties  of  his  office, 
which  shall  be  filed  in  the  office  of  the^seoretary  of  state  He  shall  be  the  finan- 
cial agent  of  the  visiting  and  examining  board,  and  shall  have  charge  of  the  prem- 
ises, property,  and  inmates  subject  to  their  direction.  He  shall,  with  the  consent  of 
the  visiting  and  examing  board,  appoint  all  subordinate  officers  and  employees,  and 
assign  them  their  respective  duties,  and  with  the  consent  of  said  board  discharge 
them  from  service.  He  shall  see  that  all  officers  and  employees  .of  the  institution 
faithfully  discharge  their  duties,  and  shall  be  directly  responsible  to  the  board  for 
the  economy,  efficiency,  and  success  of  the  internal  mana^ment  of  said  institution. 
*(Sec.  9.^  On  or  before  the  first  day  of  December  preceding  each  regular  session  of 
the  legislature,  the  visiting  and  examining  board  shall  make  out  and  transmit  to  the 
governor  a  full  and  detailed  report  of  all  their  transactions  and  doings  for  the  two 
years  ending  on  the  thirtieth  day  of  November  immediately  preceding,  showing, 
for  the  two  years,  and  for  each  of  them  separately,  the  number  of  inmates  admitt^ 
and  discharged  since  their  last  report,  the  number  then  remaining  in  the  institution, 
the  average  annual  attendance,  the  receipts,  disbursements  and  expenditures  of 
moneys  or  other  funds,  the  valuation  of  property  on  hand,  the  amount  of  each  ap- 
propriation or  fund  under  their  control,  and  the  balance  thereof  remaining  unex- 
«xpended  in  the  treasury  of  the  state;  Provided  further,  That  the  governor  may 
-call  for  and  require  special  reports  when  in  his  judgment  the  public  interest  shall 
demand  the  same. 

Rewritten  1891,  p.  346. 

*Iii  the  enrolled  bill  the  worda  "  Ssotion  9"  are  inserted  in  the  body  of  the  section,  but  all  that  follow* 
is  printed  ai  if  it  were  a  part  of  sec.  6.  Sec  9  is  not  elsewhere  motioned,  either  in  the  title  or  in  the  body  of  tb» 
act. 
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3434.  Promdedy  Nothing  id  this  act  shall  be  construed  to  deny  any  old  soldier 
or  sailor,  who  is  properly  a  subject  to  be  admitted  to  the  home,  the  privilege  of 
paying  his  board  or  any  part  thereof  if  he  so  desires. 

Amended  1891,  p.  346. 

II.  PENAL  INSTITUTIONS. 
Sees.  3435  to  3448  formed  eh.  29,  R.  S.  1866,  p.  242,  entitled  "Jails." 

3435.  The  judges  of  the  district  courts  of  the  several  judicial  districts  of  this 
state  shall,  from  time  to  time,  as  they  may  deem  necessary,  prescribe,  in  writings 
mles  for  the  regulation  and  government  of  the  jails  in  the  several  counties  within 
their  respective  districts,  upon  the  following  subjects:  First — The  cleanliness  of  the 
prison  and  prisoners.  Second — The  classification  of  prisoners  in  regard  to  sex,  age,, 
and  crime,  and  also  persons  insane,  idiots,  and  lunatics.  Third — Beds  and  cloth in<^. 
Fourth — Warming,  lighting,  and  ventilation  of  the  prison.  Fifth — The  employ- 
ment of  medical  and  surgical  aid  when  necessary.  Sixth — Employment,  temper- 
ance,  and  instruction  of  the  prisoners.  Seventh — The  supplying  of  each  prisoner 
with  a  Bible.  Eighih — The  intercourse  between  prisoners  and  their  counsel  and 
other  persons.  Ninth — The  punishment  of  prisoners  for  violation  of  the  rules  of 
the  prison.  Tenth — Such  other  r^ulations  as  said  judges  may  deem  necessary  to 
promote  the  welfare  of  said  prisoners.  Provided,  That  said  rules  shall  not  be  con- 
trary to  the  laws  of  this  state. 

3436.  [Publication  of  rules.] — The  said  judges  shall,  as  soon  as  may  be,^ 
cause  a  copy  of  said  rules  to  be  delivered  to  the  county  commissioners  in  the  s^evernl 
counties  in  their  respective  judicial  districts ;  and  it  shall  be  the  duty  of  said  com- 
missioners forthwith  to  cause  the  same  to  be  printed,  and  to  furnish  the  sheriff  of 
their  county  with  a  copy  of  said  rules  for  each  aqd  every  room  or  cell  of  said 
jail,  and  also  to  forward  a  copy  of  said  rules  by  mail  to  the  state  auditor,  who  shall 
carefully  file  away  and  preserve  the  same. 

3437.  The  said  sheriff  shall,  immediately  on  the  receipt  of  said  rules,  cause  a 
copy  thereof  to  be  posted  up  and  continVied  in  some  conspicuous  place  in  each  and 
every  room  or  cell  in  said  jail. 

3438.  The  said  judges  may,  from  time  to  time,  as  they  may  deem  necessary, 
revise,  alter,  or  amend  said  rules,  and  such  reyised,  altered,  or  amended  rules 
shall  be  printed  and  disposed  of  by  said  commissioners  and  sheriff  in  the  same 
manner  as  is  directed  by  the  second  and  third  sections  of  this  chapter. 

3439.  The  sheriff,  or,  in  case  of  his  death,  removal,  or  disability,  the  person 
by  law  appointed  to  supply  his  place,  shall  have  charge  of  the  county  jail  of  his 
proper  county,  and  of  all  persons  by  law  confined  therein,  and  such  sheriff  or  other 
officer  is  hereby  required  to  conform,  in  all  respects,  to  the  rules  and  directions  of 
said  district  judge  above  specified,  or  which  may  from  time  to  time  by  said  judge  be 
made  and  communicated  to  him  by  said  commissioners. 

3440.  The  sheriff  or  other  officer  performing  the  duties  of  sheriff,  of  each 
county  of  this  state,  shall  procure,  at  the  expense  of -the  proper  county,  a  suitable 
book,  to  be  called  the  jail  register,  in  whjch  the  said  sheriff,  by  himself  or  his 
jailer,  shall  enter:  Mrat — The  name  of  each  prisoner,  with  the  date  and  cause  of  his 
or  her  commitment.  Second — ^The  date  or  manner  of  his  or  her  discharge.  Third 
— What  sickness,  if  any,  has  prevailed  in  the  iail  during  the  year,  and  if  known, 
what  were  the  causes  of  such  disease.  Fourth — Whether  any  or  what  labor  haa 
been  performed  by  the  prisoners,  and  the  value  thereof.  Fifth — The  practice  ob- 
served during  the  year,  of  whitewashing  and  cleaning  the  occupied  cells  or  apart- 
ments, and  the  times  and  seasons  of  so  doing.  Siosth — The  habits  of  the  prisoners 
as  to  personal  cleanliness,  diet,  and  order.    Seventh — The  operations  of  the  rules 
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And  directions  prescribed  by  the  district  judge.  EigkUi — The  means  furnished 
prisoners  of  literary,  moral,  and  religious  instruction,  and  of  labor.  Ninth — ^All 
matters  required  by  said  rules,  or  in  the  discretion  qf  such  sheriff  deemed  proper. 
The  said  sheriff  or  other  officer  performing  the  duties  of  sheriff  shall  carefully  keep 
«nd  preserve  the  said  jail  register  in  the  office  of  the  jailer  of  his  proper  county,  and 
At  the  expiration  of  said  office  shall  deliver  the  same  to  his  successor  in  office. 

•  3441.  The  sheriff  or  other  officer  performing  the  duties  of  sheriff,  shall,  on 
or  before  the  first  day  of  November  in  each  year,  make  out  in  writing  from  said  jail 
register  a  jail  report,  one  copy  of  which  said  report  he  shall  forthwith  file  in  the 
office  of  the  clerk  of  the  district  court  of  the  proper  district,  one  copy  with  the 
•county  clerk  of  his  county,  for  the  use  of  the  commissioners  thereof,  and  one  copy 
of  said  report  he  shall  transmit  to  the  secretary  of  state,  and  it  shall  be  the  duty  of 
the  secretary  of  state  to  communicate  the  reports  of  the  several  sheriffs  of  the  state 
to  the  legislative  assembly  on  or  before  the  first  day  of  its  session. 

3442.  It  shall  be  the  duty  of  the  district  court  to  give  this  chapter  in  charge 
to  the  grand  jury  once  each  term  of  said  court,  and  lay  before  them  any  and  all 
rules,  plans,  and  regulations  established  by  the  district  judge,  relating  to  county 
jails  and  prison  discipline,  which  shall  then  be  in  force. 

3443.  The  grand  jury  of  each  county  in  this  state  shall,  once  at  each  term  of 
the  district  court,  while  in  attendance,  visit  the  jail;  examine  its  state  and  condi- 
tion ;  examine  and  enquire  into  the  discipline  and  treatment  of  prisoners,  their  hab- 
its, diet,  and  accommodations;  and  it  shall  be  their  duty  to  report  to  said  coart,  in 
writing,  whether  the  rules  of  the  said  district  judge  have  been  faithfully  kept  and 
observ^,  or  whether  any  of  the  provisions  of  this  chapter  have  been  violated, 
pointing  out  particularly  in  whgt  said  violation,  if  any,  consists.  It  shall  be  also 
the  duty  of  the  county  commissioners  of  each  county  of  this  state  to  visit  the 
jail  of  their  county  once  during  each  of  their  sessions,  in  January,  April,  July, 
and  October  of  each  year. 

3444.  It  shall  be  the  duty  of  the  county  commissioners,  at  the  expense  of  their 
respective  counties,  to  provide  suitable  means  for  warming  the  jail  and  its  cell  or 
apartments,  frames  and  sacks  for  beds,  nieht  buckets,  and  such  other  permanent 
fixtures  and  repairs  as  may  be  prescribed  by  the  said  district  judee;  said  commis- 
sioners shall  also  have  power  to  appoint  a  physician  to  the  jail,  when  they  may 
<leem  it  necessary,  and  pay  him  such  annual  or  other  salary  as  they  may  think  rea- 
sonable and  proper,  which  salary  shall  be  drawn  out  of  the  county  treasury. 

3446.  That  the  sherifGs  or  jailers  of  the  several  counties,  who  have  the  cus- 
tody of  the  state  prisoners  confined  in  the  jails  of  such  counties,  shall  receive  for 
l>oarding  such  prisoners  the  sum  of  seventy-five  cents  per  day ;  and  such  sherifis 
and  jailers  are  hereby  authorized  to  provide  such  fuel,  lights,  washing,  and  clothing 
as  may  be  necessary  for  the  comfort  of  such  prisoners  while  in  their  custody ;  and 
such  sheriffi  or  jailers  shall,  on  the  first  day  of  January,  April,  July,  and  October 
of  each  year,  make  a  report  in  writing  to  the  state  auaitor  of  the  number  of  state 
prisoners  in  his  custody  for  the  last  three  months  before  making  his  report,  when 
committed,  and  for  what  time,  and  the  amount  due  him  for  boarding  such  prisoner; 
the  amount  of  clothing  furnished  each  prisoner  and  the  cost  of  the  same;  also  the 
amount  expended  by  him  for  washing,  lights,  and  fuel,  for  that  quarter;  which 
account  shall  be  sworn  to  by  said  sheriff  or  jailer  before  the  clerk  of  the  county  of 
which  he  is  sheriff  or  jailer,  and  certified  to  under  his  seal.  Thereupon  the  state 
auditor  shall  draw  his  warrant  upon  the  state  treasurer  for  the  amount  due  such 
officer,  payable  to  him;  and  when  the  condition  of  the  jails  in  the  state  re(|uirea 
<constant  guard  to  be  kept,  to  prevent  the  escape  of  prisoners  confined  therein,  the 
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sheriff  shall  be  allowed  the  sum  of  three  dollars  per  day  for  guarding  or  procur- 
ing guard  for  such  prisoners,  which  shall  be  paid  him  quarterly,  with  the  amount 
paid  him  for  board,  washing,  fuel,  lights,  and  clothing. 

3446.  The  sheriff  shall  visit  the  jail  in  person  and  examine  into  the  condi- 
tion of  each  prisoner  at  least  once  in  each  month,  and  once  during  each  term  of  the 
district  court;  and  it  is  hereby  made  his  duty  to  cause  all  the  cells  and  rooms  used 
for  the  confinement  of  prisoners  to  be  thoroughly  whitewashed,  at  least  three  times 
in  each  year. 

3447.  The  jailer  or  keeper  of  the  jail  shall,  unless  the  sheriff  elect  to  act  as 
jailer  in  person,  be  a  deputy  appointed  by  the  sheriff,  and  such  jailer  shall  take  the 

necessary  oath  before  entering  upon  the  duties  of  his  office;  Provided^  The  sheriff 
shall  in  all  cases  be  liable  for  the  negligence  or  misconduct  of  the  jailer,  as  of  other 
deputies. 

3448.  If  the  sheriff  or  jailer  having  charge  of  any  county  jail  shall  neglect 
or  refuse  to  conform  to  all  or  either  of  the  rules  and  regulations  established  by  said 
judge,  or  to  perform  any  other  duty  required  of  him  by  this  chapter,  he  shall,  on 

conviction  thereof,  by  indictment,  for  each  case  of  such  failure  or  neglect  of  duty 
aforesaid,  pay  into  the  county  treasury  of  the  proper  county,  for  the  use  of  such 
•county,  a  fine  not  less  than  five  dollars,  nor  more  than  one  hundred  dollars,  to  be 
iissessed  by  the  district  court  of  the  proper  district. 

Sees.  3449  to  3482.  "An  act  to  provide  for  the  erection  of  a  penitentiary,  and  for  the  care 
And  custody  of  state  prisoners."    1870,  p.  25.    In  force  March  4.* 

3449.  The  ofBlcers  of  the  penitentiary  shall  consist  of  one  warden,  who  shall  be 
the  principal  keeper  of  the  penitentiary  and  clerk  of  the  board  of  inspectors;  one 
deputy  warden,  who  shall  be  chief  turnkey,  and  both  of  whom  shall  reside  at  the 
prison ;  one  physician,  and  one  chaplain,  and  such  number  of  assistant  keepers  and 
guards  as  the  warden  and  inspectors  shall  deem  requisite. 

3450.  A  printed  copy  of  the  rules  and  regulations  of  the  penitentiary  shall 
be  furnished  to  every  officer  and  guard  of  said  penitentiary,  at  the  time  he  is  ap- 
pointed and  sworn. 

3451.  The  warden  or  deputy  warden  shall  keep  a  daily  journal  of  the  pro- 
^ceedings  of  the  penitentiary,  in  which  he  shall  note  all  infractions  of  the  rules  and 
regulations  of  the  penitentiary,  by  any  officer  or  guard  thereof,  and  make  a  memoran- 
-dum  of  every  complaint  made  by  any  convict  of  cruel  or  unjust  treatment  by  any 
officer  of  the  penitentiary,  or  a  want  of  proper  clothing  or  food,  and  also  any  in- 
fraction of  the  rules  and  r^ulations  of  the  penitentiary  by  any  prisoner,  naming 
liim  and  specifying-  the  offense,  and  also  what  punishment,  if  any,  was  awarded ; 
which  journal  shall  be  laid  before  the  inspectors  at  every  stated  meeting,  and  at 
every  special  meeting,  when  demanded. 

3452.  There  shall  be  paid  to  the  officers  of  the  prison  the  following  yearly  sala^ 
Ties  and  compensation,  to  be  paid  quarterly  out  of  the  state  treasury,  on  the  warrant  of 
the  auditor,  to-wit:  To  the  warden,  the  sum  of  fifteen  hundred  dollars;  to  the  dep- 
uty warden,  the  snm  of  nine  hundred  dollars;  to  the  inspectors  the  sum  of  five  dol- 
lars per  day  for  each  day  actually  and  necessarily  employed  in  the  discbarge  of  their 
-duty ;  to  the  chaplain,  and  physician,  and  assistant  keepers,  and  guards,  such  sums 
as  the  board  of  inspectors  deem  proper  and  just. 

3463.  The  warden  shall  attend  constantly  at  the  penitentiary,  except  when 
performing  some  other  duty  connected  with  his  office;  he  shall  exercise  general 

•  Original  act  provided  for  a  board  Of  iDspectoni:  but  this  baa  been  superseded  by  the  board  of  public  lands 
and  bnlldlngf.    7,  46.    All  sections  relating  exclusiyeiy  to  these  inspectors  are  therefore  omitted,  as  are  also  tern- 
orary  provisions  for  the  the  erection  of  buildings,  etc.    This  results  in  the  omission  of  sees.  1-14, 16-28, 26-28, 80. 
*  -*«,  68, 70,  and  71. 
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Supervisioil  over  and  give  necessary  directions  to  the  keepers  and  guards,  examine 
whether  they  have  been  vigilant  in  the  discharge  of  their  respective  duties,  examine 
daily  into  the  health  of  the  prisoners,  and  take  charge  of  the  real  and  personal  es- 
tate belonging  to  or  connected  with  the  penitentiary. 

3454.  AH  the  transactions  and  dealings  of  the  prison  shall  be  conducted  in 
the  name  of  the  warden,  who  shall  be  capable  in  law  of  suing  and  being  sued 
in  all  courts  and  places,  in  all  matters  concerning  the  said  prison,  by  his  name  of 
office,  and  by  that  name  he  is  hereby  authorized  to  sue  for  and  reoover  all  sums  of 
money  or  any  property  due  from  any  person  to  any  former  warden  of  said  prison, 
or  to  the  people  of  this  state,  on  account  of  said  penitentiary. 

3455.  No  ofBlcer  of  the  penitentiary  shall  employ  the  convicts  on  a  work 
in  which  he  or  any  other  officer  has  a  personal  interest,  nor  be  connected,  nor  have 
any  intesest  in  the  business  or  shops  belonging  to  the  penitentiary. 

3456.  The  warden  shall  keep  a  regular  and  correct  acconnt  of  all  moneys 
received  by  him  from  every  source  by  virtue  of  his  office,  including  all  moneys- 
taken  from  convicts,  or  received  from  proceeds  of  property  taken  from  them,  and 
of  all  moneys  paid  by  him,  and  the  person  to  whom,  and  the  purpose  for  which  the 
same  were  paid  ;  and  shall  make  out  and  deliver  to  the  inspectors  quarterly  a 
statement,  duly  verified,  of  all  moneys  received  and  paid  by  him  on  account  of  the 
penitentiary,  specifying  from  whom  and  to  whom  made,  and  on  what  account,  and 
the  balance  remaining  in  his  hands  at  the  time  of  rendering  of  said  account. 

3467.  The  warden  shall  annually^  on  the  last  day  of  November  of  each 
year,  close  his  accounts,  and  on  or  before  the  fifth  day  of  December  next  thereafter 
render  to  the  auditor  of  state  a  full  and  true  account  of  all  moneys  received  by 
him,  and  of  all  moneys  expended  by  him  on  account  of  the  penitentiary,  with  suf- 
ficient vouchers  therefor,  which  account  shall  be  duly  verified  by  the  warden, 

3458.  He  shall  report  to  the  secretary  of  state  on  the  first  Monday  of  Decem- 
ber in  each  year  the  names  of  all  the  convicts  pardoned  the  preceding  year,  the 
county  in  which  they  were  tried,  and  the  term  for  which  they  were  sentenced. 

3459.  When  any  eonvict  offers  violence  to  any  officer  or  guard  of  the  peni- 
tentiary, or  to  any  other  person  or  convict,  or  attempts  to  do  any  injury  to  the  build- 
ings or  any  workshop,  or  to  any  appurtenances  thereof,  or  disobeys  and  resists  any 
reasonable  command  of  any  officer  or  guard,  such  officers  and  guards  shall  use  all 
reasonable  means  to  defend  themselves,  and  to  enforce  the  observance  of  discipline. 

3460.  If  any  convict  resists  the  authority  of  any  officer,  keeper,  or  guard 
of  the  penitentiary,  or  refnses  to  obey  any  lawful  command,  such  officer,  keeper, 
or  guanl  shall  immediately  enforce  obiedience  by  the  use  of  such  weapons  or  other 
aid  as  may  be  necessary  for  the  purpose,  and  if  in  so  doing  any  convict  thus  resisting 
shall  be  necessarily  wounded  or  killed  by  such  officer  or  his  assistants,  such  officers 
or  assistants  are  justified  and  shall  be  held  guiltless. 

3461.  In  case  any  pestilence  or  contagioUB  disease  breaks  out  among  the 
convicts  in  the  penitentiaiy,  the  inspectors  and  warden  may  cause  such  convicts  to  be 
removed  to  some  secure  and  suitable  place  where  such  sickness  shall  receive  all  neces- 
sary care  and  medical  attendance. 

3462.  The  warden  shall  receive,  safely  ke^,  and  subject  to  the  discipline  of 
the  penitentiary  any  criminal  convicted  of  any  crime  against  the  United  States^ 
and  sentenced  to  confinement  therein  by  any  court  oi  the  United  States  sitting 
within  this  state,  until  such  sentence  is  executed,  or  until  such  convict  is  discharged 
by  due  course  of  law,  the  United  States  supporting  such  convict  and  paying  the 
expenses  of  executing  such  sentence. 

3463.  He  shall  take  charge  of  any  property  that  convicts  may  have  at  the 
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time  of  entering  the  penitentiary,  and  if  the  sarae  is  of  the  value  of  five  dollars  or 
more,  may  sell  the  same  with  the  consent  of  the  convict,  and  place  the  proceeds  at 
interest  for  the  benefit  of  such  convict  or  his  representatives  when  he  may  leave  the 
penitentiary,  keeping  a  correct  account  of  such  property  and  the  proceedsthereof. 

3464.  When  any  convict  is  discharged  from  prison,  the  warden  sl>all  fur- 
nish such  convict  with  a  decent  suit  of  clothes  (it"  he  is  not  already  provided  for), 
at  the  expense  of  the  state,  and  shall  pay  such  convict,  from  any  funds  belonging  to 
the  penitentiary,  a  sum  not  exceeding  ten  dollars;  and  shall  deliver  to  said  convict 
any  property  received  from  him  which  has  not  been  disposed  of  according  to  law. 
The  warden  shall  furnish^  at  the  expense  of  the  state,  a  Bible  to  each  convict  wiio 
c;an  read. 

3465.  When  tliere  are  cells  sufiBcient,  each  prisoner  shall  be  confined  in  a  sep- 
arate cell. 

3466.  The  clothing  and  bedding  for  the  convicts  shall  be  of  coarse  material, 
and  they  shall  be  supplied  with  a  sufficient  quantity  of  substantial  and  wholesome  food. 

3467.  No  person  shall,  without  the  consent  of  the  warden,  bring  into  or  carry 
out  any  writing,  or  any  information,  to  or  from  any  convict. 

3408.  The  following  persons  shall  be  allowed  to  visit  the  penitentiary  at 
pleasure:  The  governor,  members  of  the  legislature,  all  state  officers,  and  regularly 
authorized  ministers  of  the  gospel,  but  no  other  person  shall  go  within  the  walls  of 
the  penitentiary  without  the  special  permission  of  the  warden. 

34^.  When  any  convict  is  delivered  to  the  warden,  the  officer  having  such 
prisoner  in  charge  shall  deliver  to  the  warden  a  certified  copy  of  the  sentence 
received  by  such  officer  from  the  clerk  of  the  court  where  such  convict  was  tried, 
and  shall  take  from  the  warden  a  certificate  of  the  delivery  of  such  convict,  and 
such  certified  copy  of  the  sentence  shall  be  evidence  of  the  facts  therein  contained. 

3470.  When  any  convict  escapes  from  the  penitentiary,  the  warden  shall  use 
all  proper  means  for  the  apprehension  of  such  convict,  and  for  this  purpose  he  shall 
offer  a  reward  not  to  exceed  one  hundred  dollars,  and  not  less  than  twenty- five 
dollars;  Provided,  That  if  such  escape  was  by  reason  of  the  negligence  of  the 
warden,  or  any  officer  under  him,  the  reward  shall  be  paid  by  the  warden. 

3471.  All  suitable  rewards  and  other  sums  of  money  paid  for  advertising 
any  convict  shall  be  approved  by  the  board  of  inspectors,  and  paid  out  of  the 
state  treasury. 

3472.  The  expenses  and  legal  fees  of  sheriffs  and  other  officers,  incurred  in 
conveying  convicts  to  the  penitentiary,  shall  be  approved  by  the  auditor  of  state, 
and  paid  out  of  the  state  treasury ;  said  auditor  may  allow  for  said  expenses  and 
fees  the  following  rates:  for  sheriff,  three  dollars  per  day;  for  each  assistant  or 
guard  absolutely  necessary,  two  dollars  per  day,  and  ten  cents  per  mile  for  travel- 
ing expenses  in  going  and  coming. 

3473.  No  spirituous  or  fermented  liqnors  shall  be,  under  any  pretense  what- 
ever, brought  into  or  upon  the  premises  of  the  prison,  except  by  the  direction  of  the 
prison  physician. 

3474.  The  auditor  of  state  is  authorized  and  required  to  draw  his  warrant 
on  the  state  treasury  for  such  sums  as  the  inspectors  may  from  time  to  time  direct, 
for  defraying  the  proper  and  necessary  expenses  of  the  prison. 

3475.  The  warden,  deputy  waj^en,  inspectors,  physician,  assistant  keepers, 
and  guards  shall  be  exempt  from  military  and  jury  duties  while  actually  em- 
ployed by  the  state  as  such  officers. 

3476.  Whenever  there  is  a  vacancy  in  the  office  of  warden,  or  the  warden  is 
49 
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temporarily  absent,  all  the  duties  of  the  warden  shall  devolve  upon  and  be  performed 
by  the  deputy  warden  until  the  vacancy  is  filled  or  the  warden  returns. 

3477.  The  phyBician  shall  keep  a  register  of  all  convicts  placed  under  his 
care;  the  disease  with  which  they  are  ajBBicted;  also  of  the  death  of  any  convicts, 
stating  their  names,  age,  time,  and  cause  thereof. 

3478.  AH  books,  accounts,  documents,  registers,  and  reports  shall  be  deemed 
public  property,  of  which  the  warden  shall  preserve  at  least  one  copy  of  each. 

3479.  The  warden  shall  cause  to  be  kept  a  record  of  each  and  all  infractions 
of  the  rules  and  discipline  by  convicts,  with  the  name  of  the  convict  offending,  and 
the  date  and  character  of  each  offense,  which  record  shall  be  placed  before  the  in- 
spectors at  each  regular  meeting  of  the  board. 

3480.  The  warden  is  entitled  to  the  use  of  the  house  built  for  him,  and  the 
necessary  fuel  and  light  for  the  same,  to  be  supplied  from  the  common  stock  of 
the  prison,  free  of  charge. 

3481.  Every  lease  made  of  any  or  all  the  prison  shops  and  fixtures  shall  con- 
tain a  provision  for  the  constant  employment  of  all  convicts  in  the  penitentiary 
during  the  continuance  of  such  lease. 

3482.  In  all  cases  of  vacancy  in  any  office  of  the  penitentiary,  the  governor 
shall  fill  the  vacancy  by  appointment. 

Sec  3483.  **Aii  act  to  amend  an  act  entitled  *An  act  to  authorize  the  lessee  of  the  state  peni- 
tentiary and  grounds  to  receive  and  retain  the  custody  of  prisoners  sentenced  to  eonllnement  by 
the  courts  of  the  United  States  and  territories  of  the  United  States.'  '^  Approved  Febmary  26, 
1879.     1883,  p.  320.    In  force  June  1. 

3483.  That  the  lessee  of  the  state  penitentiary  and  convict  labor  of  this  state 
be  and  hereby  is  authorized  to  retain  in  custody  in  the  penitentiary  and  grounds, 
under  the  discipline  and  government  of  the  officers  of  said  penitentiary,  until  Octo- 
ber 1,  1889,  persons  heretofore  convicted  of  crimes  and  sentenced  to  confinement 
by  the  courts  of  the  United  States  and  of  any  of  the  territories  of  the 
United  States,  and  heretofore  received  into  said  penitentiary ;  Provided,  That  the 
retention  and  custody  of  such  convicts  shall  not  interfere  in  any  manner  with  the 
comfort  or  safe  keeping  of  any  person  sentenced  to  confinement  in  said  penitentiary 
by  the  courts  of  this  state ;  Provided  further ,  That  no  such  prisoners  other  than 
those  already  therein  incarcerated  shall  be  received  into  said  penitentiary  after  the 
passage  of  this  act,  nor  shall  the  state  of  Nebraska  be  liable  in  any  manner  on  ac- 
count of  the  retaining  of  any  such  prisoners. 

Sec  3484.  *'An  act  to  extend  the  contract  for  the  leasing  of  the  penitentiary,  penitentiary 
grounds,  and  conTict  labor  to  C.  W.  Mosher,  assignee  of  W.  H.  B.  Stout."  1887,  p.  632.  In  force 
July  1. 

348 J.  That  the  ccmtract  leasing  to  W.  H.  B.  Stout  the  penitentiary,  peni- 
tentiary grounds,  and  convict  labor  of  the  state  of  Nebraska,  executed  on  the  22d 
day  of  September,  1877,  and  which  has  been  by  said  Stout  assigned  and  transferred 
to  C.  W.  Mosher,  be  and  the  same  is  hereby  extended  for  the  period  of  ten  years 
from  the  first  day  of  October,  1889,  to  said  C.  W.  Mosher,  subject  to  all  the  con- 
ditions and  provisions  contained  in  said  original  contract;  Provided,  That  said 
Mosher  shall  receive  forty  (40)  cents  per  day  in  cash  for  each  convict  in  full  for  his 
compensation  under  said  contract;  Provided  further,  That  upon  the  taking  effect  of 
this  act,  the  said  Mosher  shall  enter  into  a  bond  with  the  state  of  Nebraska  in  the 
penal  sum  of  one  hundred  thousand  dollars,  with  good  and  sufiBcient  sureties,  con- 
ditioned for  the  faithful  performance  of  said  contract,  and  upon  the  execution  and 
delivery  of  said  bond  and  the  approval  of  said  sureties  the  board  of  public  lands 
and  buildings  shall  endorse  upon  said  original  contract  a  statement  that  the  same 
Las  been  extended  to  said  Mosher  for  the  period  of  ten  years  from  the  first  day  of 
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Octol>er,  1889,  according  to  the  provisions  of  this  act;  Provided,  That  under,  ttja 
extension  of  said  contract  the  convicts  shall  not,  nor  shall  any  of  them,  be  employed 
in  the  manufacture  of  cigars,  brick,  or  the  cutting  of  stone,  except  such  brick  or 
stone  as  may  be  required  in  making  repairs  or  improvements  at  the  penitentiary, 
and  in  the  erection  of  buildings  and  walls  for  the  confinement  of  convicts,  and  for 
the  use  of  oflScers  and  guards,  nor  shall  any  of  said  convicts  be  employed  upon  any^ 
public  buildfng^, ^except,  buildings  for  penitentiary  purposes;  Provided,  however^ 
That'the  provisions  of  this  act  shall  in  nowise  impair  or  invalidate  any  contract 
now  existing. 

ni.  REFORMATORY  INSTITUTIONS. 

Sees.  3485  to  3498.  "An  act  to  amend  section  one  of  an  act  approved  Febmary  27,  entitled 
^An  act  to  locate  the  Nebraska  state  reform  school  for  juvenile  offenders/  "  etc  1887,  p.  590, 
In  force  March  31. 

3485.  That  "the  state  industrial  school  for  juvenile  offenders/*  located  near 
Kearney,  in  the  county  of  Buffalo,  is  hereby  recognized  and  continued  as  a  school 
for  the  retention^  education^  discipline,  industrial  training,  and  reformation  of  juve* 
oile  offenders. 

3486.  The  board  of  public  lands  and  buildings  shall  have  power  to  appoint  a 
superintendent,  an  assistant  superintendent,  a  matron,  and  such  other  officers 
as  m  tlieir  judgment  the  wants  of  the  institution  may  require,  and  to  remove  them 
for  sufficient  cause,  such  as  incompetency,  malfeasance  in  office,  immorality,  or  neg- 
lect of  duty.  They  shall  also  have  power  to  prescribe  the  duties  of  said  officers 
and  to  determine  the  salaries  to  be  paid  them. 

3487.  The  boys  and  g^ls  committed  to  the  school  shall  be  instructed  in 
the  principles  of  morality  and  in  such  useful  branches  of  knowledge  as  are  taught 
in  the  public  schools  of  the  state.  They  shall  also  be  instructed  in  the  principles 
of  the  mechanical  arts  and  such  practical  trades  as  are  best  suited  to  their  age, 
strength,  and  capacity,  and  best  adapted  to  secure  them  a  livelihood  after  leaving 
the  school. 

3488.  The  superintendent  shall  have  the  control  and  the  management  of 
the  school,  subject,  however,  to  the  rules  and  regulations  established  by  the  board. 
At  tlie  close  of  each  month  he  shall  present  to  said  board  a  written  report  showing 
(he  general  condition  of  the  school,  the  number  of  inmates  in  attendance,  the  num- 
ber of  commitments  and  tickets  of  leave  granted,  and  such  other  information,  to- 
gether with  such  suggestions  and  recommendations  as  may  subserve  the  best  inter- 
ests of  the  school.  He  shall  have  charge  of  all  the  property  belonging  to  the 
institution,  and  shall  keep  an  account  of  all  monthly  expenditures,  which  expendi- 
tures shall  be  certified  to  the  board  with  the  monthly  report.  He  shall  have  power 
to  appoint  employees  to  fill  such  positions  as  the  board  may  determine,  and  shall 
keep  a  register  showing  the  social  condition  of  each  inmate  at  the  time  of  com- 
mittal. 

3489.  When  a  girl  or  boy  of  sane  mind  under  the  age  of  eighteen  years  shall, 
\n  any  court  of  record  in  this  state,  be  found  g^uilty  of  any  crime  except  murder  or 
manslaughter,  committed  under  the  age  of  sixteen  years,  or  who,*fbr  want  of  proper 
parental  care,  is  growing  up  in  mendicancy  and  vagrancy,  or  is  incorrigible,  and 
complaint  thereof  is  made  and  properly  sustained,  the  court  may,  if  in  its  opinion 
the  accused  is  a  proper  subject  therefor,  instead  of  entering  judgment,  cause  an  order 
to  be  entered  that  said  boy  or  girl  be  sent  to  the  state  industrial  school,  in  pursuance 
of  the  provisions  of  this  act,  and  a  copy  of  said  order,  under  the  seal  of  said  court, 
shall  be  sufficient  warrant  for  carrying  said  boy  or  girl  to  the  school,  and  for  his  or 
ber  committment  to  the  custody  of  the  superintendent  thereof. 
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3490.  When  a  boy  or  girl  of  sane  mind,  under  the  age  of  sixteen  years,  shall 
be  convicted  before  a  justice  of  the  peace  or  other  inferior  court,  of  any  crime^ 
mendicancy,  vagrancy/  or  incorrigibility,  it  sliall  be  the  duty  of  said  magistrate,  be- 
fore whom  he  or  she  may  be  convicted,  to  forthwith  send  such  boy  or  girl,  together 
with  all  the  papers  filed  in  his  ofiBce  on  the  subject,  under  the  control  of  some  officer 
to  a  judge  of  a  court  of  record,  who  shall  then  issue  an  order  to  the  parent  or 
gnardilUl  of  said  boy  or  girl,  or  such  person  as  may  have  him  or  her  in  chai-ge,  or 
with  whom  he  or  she  has  last  resided,  or  any  one  known  to  be  nearly  related  to  him 
or  her,  or  if  he  or  she  be  alone  and  friendless,  then  to  such  person  as  said  judge 
may  appoint  to  act  as  guardian  for  the  purposes  of  the  case,  requiring  him  or  herto- 
appear  at  a  time  and  place  stated  in  paid  order,  to  show  ca»se  why  said-  boy  or  girl 
should  not  be  committed  to  the  state  industrial  school  for  training  and  reformation* 

Certificate  of  coiumitting  court  as  to  aze  of  cMld  committed  is  coDclasive  and  qaestion  caD- 
t  be  levie^ed  by  habeas  corpus.     26,  202  (41  N.  W.,  152). 

3491.  Said  order  shall  be  served  by  the  sheriff  or  other  qualified  offioer,  by 
delivering  a  copy  thereof,  personally,  to  the  party  to  whom  it  is  addressed,  or  leav- 
ing it  with  some  person  of  full  age  at  the  place  of  residence  or  business  of  said  party^ 
and  immediate  return  shall  be  made  to  said  judge  of  the  time  and  manner  of  such 
service.  The  fees  of  the  sheriff  or  other  officer  under  this  chapter  shall  be  the  same 
as  now  allowed  by  law  for  like  services. 

3492.  At  the  time  and  place  mentioned  in  said  order,  or  at  the  time  and  place 
to  which  it  may  be  adjourne<l,  if  the  parent  or  guardian  to  whom  said  oi'der  may  be 
addressed  shall  appear,  then  in  his  or  her  presence,  or  if  he  or  she  fail  to  appear^ 
then  in  the  presence  of  some  competent  person  whom  the  said  judge  shall  appoint  as 
guardian  for  the  purposes  of  the  case,  it  shall  be  lawful  for  the  said  judge  to  proceed 
to  take  the  voluntary  examination  of  said  boy  or  girl  and  to  hear  the  statements 
of  the  party  appearing  for  him  or  her,  and  such  testimony  in  relation  to  the  case  as 
may  be  produced,  and  if  upon  such  examination  and  hearing  the  said  judge  shall  be 
satisfied  that  the  boy  or  girl  is  a  fit  subject  for  the  state  industrial  school,  he  may^ 
commit  him  or  her  to  said  school  by  warrant. 

3493.  The  judge  shall  certify  in  the  warrant  the  place  in  which  the  boy  or 
girl  resided  at  the  time  of  his  or  her  arrest,  also  his  or  her  age  as  near  as  can  be  as- 
certained, and  command  the  said  officer  to  take  the  said  boy  or  girl  and  deliver  hin> 
or  her  without  delay  to  the  superintendent  of  said  school  or  other  person  in  charge 
thereof,  at  the  place  where  the  same  is  located  and  established,  and  such  certificate, 
for  the  purpose  of  this  act,  shall  be  conclusive  evidence  of  his  or.  her  residence  or 
age.  Accompanying  this  warrant,  the  judge  shall  transmit  to  the  superintendent,  by 
the  officer  executing  it,  a  statement  of  the  nature  of  the  complaint,  together  with 
such  other  particulars  concerning  the  boy  or  girl  as  the  judge  is  able  to  ascertain; 
Providedy  The  expense  of  conveying  any  boy  or  girl  so  committed  to  said  state  in- 
dustrial school,  or  of  returning  them  to  their  parent *or  guardian  after  their  release 
therefrom,  shall  be  at  the  expense  of  the  state. 

3494.  The  proceedings  before  any  judge  or  the  county  court  may  be  re- 
viewed on  writ  of  error  by  the  district  court,  and  proceedings  before  any  district 
court  or  judge  thereof  may  be  reviewed  by  the  supreme  court  in  the  manner  pro- 
vided by  law  for  reviewing  criminal  cases  in  these  courts. 

3495.  Each  boy  or  girl  committed  to  the  school  shall  remain  th^re  until  he 
or  she  arrives  at  the  age  of  twen<y-one,  unless  sooner  paroled  or  legally  discharged. 
The  superintendent,  by  and  with  the  advice  and  consent  of  the  board,  shall  adopt 
such  by-laws  for  the  promotion,  j  aroling,  and  final  discharge  of  inmates  as  may  be 
considered  mutually  beneficial  for  the  institution  and  the  inmat(^s.     The  discharge 
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of  any  boy  or  girl  pursuant  to  said  by-laws,  or  having  arrived  at  the  age  of  twenty- 
one,  shall  be  a  complete  release  from  all  penalties  incurred  by  conviction  of  the  of- 
fense for  which  he  or  she  was  committed. 

3496.  If  any  person  or  persons  shall  entice  or  attempt  to  entice  away  from  * 
•paid  school  any  boy  or  girl  legally  committed  to  the  same,  or  who  shall  knowingly 
harbor,  conceal,  or  aid  in  harboring  or  concealing  any  boy  or  girl  who  shall  have 
escaped  from  the  school,  snch  person  shall,  upon  conviction  thereof,  be  punished  by 
fine  not  exceeding  two  hundred  dollars  ($200)  or  imprisonment  in  the  state  pent-  , 
tentiary  not  excee<ling  two  years.  Any  sheriff  or  other  officer  authorized  to  make 
arrests,  or  any  officer  or  employee  of  the  school  shall  have  power,  and  it  is  hereby 
made  his  duty,  to  arrest  any  inmate  who  shall  have  escaped  from  said  school  and 
return  him  or  her  thereto.  The  superintendent  shall  use  all  proper  means  for  the 
apprehension  of  such  escaped  inmate,  and  for  this  purpose  he  shall  offer  a  reward^ 
not  to  exceed  twenty-five  dollars  ($25)  in  each  case. 

3497.  Authoritv  is  hereby  given  by  the  board  of  public  lands  and  buildings 
to  transfer  all  feeble-minded  children  who  are  now  committed  to  the  industrial 
school,  or  who  may  hereatter  be  committed  thereto  to  the  Nebraska  institution  fdr 
4he  feeble-minded  youth  at  Beatrice,  Nebraska. 

3498.  That  chapter  75,  entitled  Reform  School,  as  heretofore  existing,  is  hereby 
repealeil ;  Provided,  that  such  repeal  shall  not  affect  any  person  heretofore  ordered 
•confined  therein  under  the  provisions  of  section  6  of  said  chapter  75. 

Sees.  3499  to  3504.  '*An  act  to  establish  and  locate  a  *  girls'  industrial  school  for  JUVO- 
nile  delinquents;'  to  provide  for  the  goverDmeDt,  dnties  of  officers,  nnd  methods  of  commit- 
ments and  transfer;  to  make  appropriation  for  erection  of  necessary  baildings,  and  to  provide  for 
letting  contracts  therefor.^'    18U1,  p.  293.    In  force  March  4.     (Sees.  2  and  8  t6  10  omitted.) 

3499.  There  shall' be  established  in  the  state  of  Nebraska  an  institution  to 
be  known  and  designated  as  the  ** girl's  industrial  school  for  juvenile  delinquents." 

3500.  The  girls  committed  to  the  school  shall  be  instructed  in  the  principles  of 
morality,  self-government,  domestic  duties,  and  such  other  branches  of  knowledge  as 
are  taught  in  the  public  schools  of  the  state.  The  board  may  further  provide  for 
instruction  in  such  light,  practical  industries  as  may  be  best  suited  for  their  age, 
49ex,  and  capacity. 

3501.  The  government  of  the  school  shall  be  by  and  under  the  supervision 
of  the  board  of  public  lands  and  buildings,  who  shall  have  power  to  appoint  a 
superintendent  and  such  other  oflScers  as  the  wants  of  the  institution  may  require. 
All  officers  and  employees,  except  the  superintendent,  book-keeper,  engineers,  and 
farmer  or  gardener,  shall  be  women.  Until  the  opening  of  the  school,  only  the 
^superintendent  shall  be  ap|>ointed,  and  it  shall  be  his  duty  to  look  after  the  con- 
struction of  buildings  and  such  other  improvements  as  may  be  authorised  by  tbi» 
bpard.  His  duties  shall  be,  first  (1),  to  appoint  employees  to  fill  such  positionfi  as 
the  board  may  determine;  second  (2),  to  make  a  monthly  report  to  the  board  of  the 
general  condition  of  the  school ;  third  (3),  to  make  at  the  close  of  each  year  an  in- 
ventory, giving  the  number,  condition,  and  relative  value  of  all  property  belonging 
to  the  school;  also  for  all  purchased  and  destroyed  during  the  year;  fourth  (4),  to 
ikeep  an  account  of  all  daily  expenditures  and  certify  the  same  to  the  board  at  the 
end  of  each  month;  fifth  (5),  to  submit  with  the  monthly  report  an  itemized  state- 

'  fnent  of  all  cash  received  and  expended;  sixth  (6),  to  make  such  recommendations 
and  suggestions  as  may  subserve  the  interests  of  the  school. 

'  3&02.  The  book-keeper  shall  also  be  the  steward  of  the  school,  and  in  the 
absence  of  the  superintendent,  shall  perform  his  duties.  His  regular  duties  shall 
l>e  such  as  the  board  shall  prescribe. 
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3603.  When  the  school  is  reuJy  to  oi)en  the  board  shall  transfer  all  girls  be- 
longing to  the  "state  industrial  school  for  juvenile  delinquents '^  to  the  ** girls'  in- 
dustrial school  for  juvenile  delinquents;"  also  all  of  the  unused  salary  of  the  lady 
teacher  and  assistant  teacher;  tire  wages  of  the  seamstress  and  one  cook ;  a  pro  raia 
amount  of  the  unexpended  living  expense  and  clothing  funds;  all  of  which  shall  be 
transferred  by  the  state  treasurer  from  the  state  industrial  school  to  the  girls'  indus- 
trial school,  which  amount  shall  be  ascertained  and  certified  to  the  state  treasurer 
by  the  superintendent  of  the  state  industrial  school  and  the  secretary  of  the  board, 
and  when  so  transferred  shall  be  paid  out  on  proper  vouchers  and  warrants. 

3504.  Until  further  provisions  are  made,  all  jHTOCeediBgSy  services  of  order^ 
examinations,  commitments,  and  other  provisions  necessary  to  give  this  act  full  force 
and  effect  shall  be  made  and  carried  out  in  accordance  with  sections  five  (5),  six  (6), 
seven  (7),  eight  (8),  nine  (9),  ten  (10),  eleven  (11),  and  twelve  (12)  of  chapter  sev- 
enty-five (76)  of  the  Compiled  Statutes  of  Nebraska,  which  said  sections  are  hereby 
made  a  part  of  this  act  and  shall  therefore  govern  all  commitments  of  girls  who  are 
fit  subjects  for  an  industrial  school. 

Sees.  3505  to  3509.  *'An  act  proyidiog  for  the  establishment  and  government  of  the  N^ 
braska  industrial  home  and  making  appropriations  therefor.' '    1887,  p.  466.    In  force  Jnly  1. 

3505.  There  shall  be  established  in  the  state  of  Nebraska  an  institution  to 
be  designated  and  known  as  the  Nebraska  industrial  home. 

3506.  Besides  shelter  and  protection^  the  ol\ject  of  said  institution  shall  be  to 
provide  employment  and  means  of  self-support  for  penitent  women  and  girls,  with 
a  view  to  aid  in  the  suppression  of  prostitution. 

3507.  The  government  of  the  ^'Nebraska  industrial  home '^  shall  be  by  and 
under  the  supervision  of  the  trustees  of  the  "Woman's  Associate  Charities  of  the 
state  of  Nebraska/'  and  their  successors  in  office,  who  shall  receive  no  compensatioD 
for  their  services,  but  shall  be  reimbursed  actual  and  necessary  expenses  incurred  id 
the  discharge  of  the  duties  this  act  makes  incumbent  upon  them,  not  to  exceed  the 
sum  of  five  hundred  dollars  ($500)  in  any  one  year;  Provided^  That  nothing  herein 
contained  shall  be  so  construed  as  to  prevent  the  "board  of  public  lands  and  build- 
ings "  from  establishing  rules  and  regulations  for  the  government  of  such  home  in 
any  manner. 

3508.  Said  trustees,  by  and  with  the  advice  and  consent  of  the  governor,  shall 
appoint  a  superintendent,  a  steward,  a  teacher  or  teachers,  and  such  other  ofB^cerS  as 
in  their  judgment  the  wants  of  said  home  may  require,  and  fix  their  salaries;  and,, 
by  and  with  the  advice  and  consent  of  the  governor,  may  remove  the  same.  All 
such  officers  shall  be  women. 

3509.  Within  ten  days  preceding  the  meeting  of  each  regular  session  of  the 
legislature,  said  board  and  said  trustees  jointly  shall  furnish  to  the  governor  a 
printed  report  of  their  action  and  an  estimate  of  the  expenses  of  said  home,  to- 
gether with  a  statement  of  the  receipts  and  disbursements  of  funds;  and  during  the 
first  week  of  the  session  of  the  legislature,  at  least  ten  copies  of  said  report  shall  be 
delivered  to  each  member  thereof.  The  said  report  shall  show  the  names  and  resi- 
dences of  trustees  of  the  "  Woman^s  Associate  Charities  of  the  state  of  Nebraska,'^ 
the  condition  of  sa^i  home,  and  names  of  the  regular  officers  and  salary  of  each,  the 
number  of  persons  who  have  been  inmates,  the  average  number  during  each  year^ 
the  discipline  prescribed,  the  studies  and  industries  pursued,  the  expenses  per  capita 
based  on  an  average  yearly  numbers,  and  such  other  information  as  may  be  deemed 
important,  or  the  governor  requests. 
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CHAPTER  44.— PUBLIC  INSTRUCTION. 

SCHOOLS. 

Sees.  3510  to  3726,  exoeipt  sees.  3618,  3619,  3625,  3626,  and  3669  to  369a  "An  act  to  establish 
a  Bjrstem  of  public  instruotion  for  the  state  of  Nebraska."  1861,  p.  331.  In  force  Mardi  1. 
(Repealing :  act  of  1867,  p.  80,  and  its  supplementary  act  of  1871,  p.  96;  act  of  1869,  p.  115;  act  oi 
1873,  G.  a,  982;  act  of  1875  p.  208,  and  acts  amendatory  of  the  above.) 

SUBDIVISION  I. — SCHOOL  DISTRICTS. 

3510.  The  term  BOhool  district  as  used  in  this  chapter  is  declared  to  mean 
the  territory  under  the  jurisdiction  of  a  single  school  board  authorized  by  this 
chapter.  The  term  BChool  shall  be  construed  to  mean  a  school  under  the  jurisdic- 
tion of  a  school  board  authorized  by  this  chapter. 

To  state  a  canse  of  action  against  a  sdiool  district,  facts  most  be  averred  which  show  that  the 
supposed  indebtedness  was  snch  as  the  district  oonid  lawfully  incnr.     12, 241  (11  N.  W.,  31 1). 

3511.  Every  duly  organized  school  district  shall  be  a  body  corporate  and 
possess  all  the  usual  powers  of  a  corporation  for  public  purposes,  by  the  name  and 

style  of  "school  district  number of county/'  and  in  that  name  may  sue 

and  be  sued,  purchase,  hold,  and  sell  such  personal  and  real  estate  as  the  law  allows. 

3512.  Each  organized  county  not  already  divided  into  school  districts  or 
any  part  of  such  counties  not  so  divided  shall  be  divided  by  the  county  superin- 
tendent into  as  many  school  districts  as  may  be  necessary. 

3513.  New  districts  may  be  formed  from  other  organized  districts,  and 
boundaries  of  existing  districts  may  be  changed  under  the  following  conditions  only: 
First — The  county  superintendent  shall  have  discretionary  power  to  create  a  new 
district  from  other  organized  districts,  upon  a  petition  signed  by  one-third  of  the 
l^al  voters  in  each  district  affected.  Second — The  county  superintendent  shall  have 
discretionary  power  to  change  the  boundary  of  any  district  upon  petitions  signed  by 
one-half  of  the  legal  voters  in  each  district  affected.  Third — The  county  superin- 
tendent shall  not  refuse  to  change  the  boundary  line  of  any  district,  or  to  organize 
a  new  district  when  he  shall  be  asked  to  do  so  by  a  petition  from  each  school  dis- 
trict affected,  signed  by  two-thirds  of  all  the  legal  voters  in  such  district.  A  notice 
of  said  petition,  containing  an  exact  statement  of  what  changes  in  district  bounda- 
ries are  proposed,  and  when  the  petition  is  to  be  presented  to  the  county  superintend- 
ent, shall  be  posted  in  three  public  places,  one  of  which  places  shall  be  on  the  outer 
door  of  the  school  house,  if  there  be  one  in  each  district  affected,  at  least  ten  days 
prior  to  the  time  of  presenting  the  petition  to  the  county  superintendent;  Provided, 
That  changes  affecting  cities  shall  be  made  upon  the  petition  of  the  board  of  educa- 
tion of  the  district  or  districts  affected.  Fourth — Two  districts  may  be  made  from  one 
by  the  county  superintendent  upon  a  petition  from  each  district  proposed,  signed  by 
a  majority  of  thj  voters  in  each  district  proposed.  Two  districts  may  be  con- 
solidated into  one  district  upon  petitions  from  each  district  signed  by  two-thirds 
of  the  legal  voters  in  each  district.  One  district  may  be  discontinued  and  its  terri- 
tory attached  to  other  adjoining  districts  upon  petitions  signed  by  one-half  of  the 
legal  voters  in  each  district  affected.  Fifth — A  list  or  lists  of  all  the  legal  voters  in 
each  district  affected,  made  under  the  oath  of  a  resident  of  each  district  affected,  to- 
gether with  an  oath  of  a  resident  of  each  district,  that  the  legal  notice  provided  in 
the  third  clause  of  this  section  has  been  properly  posted,  shall  be  given  to  the 
county  superintendent  when  the  petition  is  pre&ented.    Sixth — No  new  districts  shall 
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be  formed  between  the  first  Tuesday  of  April  and  the  first  day  of  October.  Seventh 
— No  new  district  shall  be  form^  containing  less  than  four  sections  of  land,  nor 
shall  any  district  be  reduced  by  division  or  otherwise  so  as  to  contain  less  than  that 
amount,  unless  the  district  be  so  formed,  or  the  part  of  a  district  remaining  after  di- 
vision shall  have  an  assessed  valuation  of  property  of  not  less  than  twelve  thousand 
dollars.  No  district  shall  be  formed  extending  more  than  six  miles  in  any  one  di- 
rection upon  section  lines;  Provided,  That  when  streams  or  water-courses  make  it 
impracticable  to  form  districts  containing  four  sections,  then  the  county  su|)erintend- 
ent  may  form  districts  with  less  than  four  sections  without  r^ard  to  valuation. 
When  streams  of  water  make  it  impracticable  for  children  to  attend  school  in  their 
own  district,  the  county  superintendent  shall  have  authority,  and  it  shall  be  his  duty, 
when  requested  by  the  parents  of  such  children,  to  attach  to  adjoining  districts  such 
territory  as  he  may  deem  necessary  for  the  purpose  of  giving  said  children  school 
privil^es.  Eighth — The  county  superintendent  shall  file  in  his  office  all  petitions 
that  have  been  granted  for  change  of  boundaries  or  for  the  formation  of  new  dis- 
tricts, and  such  petitions  shall  be  prima  facie  evidence  of  the  boundaries  of  dis- 
tricts ;  and  all  conflicting  records  of  boundaries  shall  be  made  to  correspond  with 
the  petitions  so  filed. 

Amended  1883,  p.  288;  1885,  p.  319;  1889,  p.  540.  To  give  the  snperintendent  power  to 
change  district  boundaries  there  must  be  a  petition  of  one-third  of  the  legal  voters.  In  snch  a  case 
he  is  not  liable  to  the  diHtrict  for  the  manner  he  exercises  his  powers.  23,  661  (37  N.  W.,  493);  28, 
491  (44  N.  VV.,  660).  This  decision  may  be  appealed  from.  25,  403  (41  N.  W.,  256).  Saperin- 
tendent  may  attach  land  to  another  district  where  necessary  to  give  children  school  privileges,  and 
his  action  cannot  be  questioned  collaterally.     18,  648  (26  N.  W.,  469). 

3614.  Whenever  the  county  superintendent  of  any  county  shall  form  a  new 
district  it  shall  be  duty  of  the  said  superintendent  to  deliver  to  a  taxable  inhab- 
itant of  such  district  a  notice  in  writing  of  the  formation  of  such  district,  describ- 
ing its  boundaries,  and  specifying  the  time  and  place  of  holding  the  first  meeting, 
which  notice,  with  the  fact  of  such  delivery,  shall  be  entered  upon  the  record  by 
the  superintendent. 

8515.  The  said  notice  shall  also  direct  such  inhabitant  to  notify  every  quali- 
fied voter  of  such  district,  either  personally  or  by  leaving  a  written  notice  at  his 
or  her  place  of  residence,  of  the  time  and  place  of  holding  said  meeting,  at  least 
five  days  before  the  time  appointed  therefor;  and  it  shall  be  the  duty  of  such  in- 
habitant to  notify  the  qualified  voter  of  said  district  accordingly. 

3516.  The  said  inhabitant,  when  he  shall  have  notified  the  qualified  voters  as 
required  in  said  notice,  shall  endorse  thereon  a  return,  showing  such  notification 
with  the  date  or  dates  thereof,  and  deliver  such  notice  and  return  to  the  chairman 
of  the  meeting. 

3517.  The  said  chairman  shall  deliver  such  notice  and  return  to  the  director 
chosen  at  such  meeting,  as  hereinafter  provided,  who  shall  record  the  same  at 
length  in  a  book,  to  be  provided  by  him  at  the  expense  of  the  district,  as  a  part  of 
the  records  of  such  district,  which  record  shall  be  prima  facie  evidence  of  the  facts 
therein  set  forth,  and  of  the  legality  of  all  proceedings,  in  the  organization  of  the 
district  prior  to  the  first  district  meeting;  but  nothing  in  this  section  contained 
shall  be  so  construed  as  to  impair  the  eflFect  of  the  record  kept  by  the  county  super- 
intendent as  evidence. 

Requires  the  act  of  board  or  the  two  disinterested  members  to  declare  the  office  ot  district 
treasurer  to  be  vacant     22,  52  (3:^  N.  W.,  480). 

3518.  When  a  new  district  is  formed  in  whole  or  in  part  from  one  or  more 
districts  possessed  of  a  school  house  or  other  property,  the  county  superintendent^ 
at  the  time  of  forming  such  new  district,  or  as  soon  thereafter  as  ipay  be,  shall  as- 
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<^rtain  and  determine  the  amount  justly  due  to  such  new  district  from  any  district 
■or  districts  out  of  which  it  may  have  been,  in  whole  or  jn  part,  formed,  which 
amount  shall  be  ascertained  and  determined  as  nearly  as  practicable  according  to  the 
relative  value  of  the  taxable  property  in  the  respective  parts  of  such  former  dis- 
trict or  districts  at  the  time  of  such  division,  and  the  fact  that  such  school  house  or 
other  property  is  not  paid  for  shall  not  deprive  such  new  district  of  its  proportion- 
ate share  of  the  value  thereof;  Provided,  That  such  new  district  shall  remain 
bound  for  such  indebtedness  to  the  same  extent  as  though  the  new  district  had 
not  been  formed;  unless  in  case  of  indebtedness  not  bonded  the  same  shall  be  ad- 
justed as  hereinafter  provided. 

Taxes  cannot  be  levied  on  territory  detached  after  taxes  voted.  9,  337  (2  N.  W.,  712).  Old 
district  no  authority  to  ube  innds  set  apart  to  new  district.  4,  267.  Where  new  district  formed 
out  of  part  of  old,  superintendent,  mnst  apportion  the  property  before  action  will  lie.  17. 177  (22 
N.W.,360).    Cited,  13,  170  (12  N.W.,  921). 

3519.  If  such  old  district  shall  be  subject  to  any  bonded  indebtedness,  and 
the.  amount  to  which  such  new  district  shall  be  entitled  on  account  of  any  such 
property  shall  not  exceed  its  proportionate  share  of  such  bonded  indebtedness,  the 
amount  to  which  such  new  district  shall  be  entitled  as  aforesaid  shall  be  appor- 
tioned so  as  to  come  due  in  installments  proportionately  at  such  times  as  the  origi- 
nal indebtedness  shall  become  due  to  the  creditors  of  the  old  district. 

3520.  The  amount  of  such  proportion,  when  so  ascertained  and  determined, 
shall  be  certified  by  the  county  superintendent  to  the  county  clerk,  who  shall  pre- 
sent the  said  amount  to  the  comity  board  at  the  session  next  succeeding,  whose 
<1uty  it  shall  be  at  the  proper  time  or  times  to  assess  the  same  upon  the  taxable 
property  of  the  district  retaining  the  school  house  or  other  property  of  the  former 
-district,  in  the  same  manner  as  if  the  same  had  been  authorized  by  a  vote  of  such 
district,  and  the  money  so  assessed  shall  be  placed  to  the  credit  of  the  new  district. 

3521.  When  collected,  such  amount  shall  be  paid  over  to  the  treasurer  of 
the  new  district,  to  be  applied  to  the  use  thereof  in  the  same  manner,  under  the  di- 
rection of  its  proper  officers,  as  if  such  sum  had  been  voted  and  raised  by  said  dis- 
trict for  building  a  school  house  or  other  district  purposes. 

3522.  Whenever,  by  the  division  of  any  district,  the  Bchool  house  or  site 
thereof  shall  no  longer  be  conveniently  located  for  school  purposes,  and  shall  not  be 
desired  by  the  district  in  which  it  may  be  situated,  the  county  superintendent  of  the 
county  in  which  such  school  house  and  site  shall  be  located  may,  when  ordered  by 
the  district,  advertise  and  sell  the  same  at  public  or  private  sale  and  apportion  the 
proceeds;  Provided,  That  when  sold  at  private  sale  such  sale  shall  not  be  binding 
until  approved  by  the  district  interested. 

3523.  The  money  arising  from  the  sale  of  school  house  and  site,  or  otherwise, 
except  teacher's  lund,  ^hall  be  divided  among  the  several  districts  created  in  whole 
or  part  from  the  divided  districts  ns  nearly  as  practicable  in  proportion  to  the  taxa- 
ble property  of  the  districts  fornied  in  wh^ile  or  in  part  by  such  division. 

3524.  Money  on  hand  belonging  to  the  teachers'  fund  of  said  district  shall 
be  divided  in  proportion  to  the  number  of  scholars  in  each  district  at  the  time  of 
said  division.  The  money  (lesignated  in  this  and  the  preceding  section  shall  be 
divided  at  once,  and  not  in  the  manner  provided  in  section  eleven  (11)  of  this  sub- 
division. 

3525.  Whenever  a  new  district  shall  he  organized  from  the  territory  of  a 
former  district,  and  these  shall  be  any  indebtedness  of  such  former  district  which 
shall  not  be  bonded,  such  unbonded  indebtedness  shall  be  taken  into  account  in 
estimating  the  sum  due  from  the  old  to  the  new  district  on  account  of  school  house 
or  other  property,  and  such  new  district  shall  be  entitled  to  only  the  value  of  its 
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f.>  proportionate  share  of  such  property  after  deducting  its  like  share  of  such  indebt- 

;  edness. 

1  ^  3526.  Every  change  in  district  boundary  lines  must  be  reported  as  soon 

V  as  made  to  the  county  clerk  and  the  county  treasurer,  by  the  county  superintendent;, 

and  the  county  superintendent  shall  keep  in  the  office  of  the  county  clerk  a  map  of 
the  school  districts  of  the  county,  which  map  shall  be  revised  as  often  ^  the  bound- 

'<  ary  lines  of  districts  are  changed  or  new  districts  formed.     *The  county  superin- 

tendent shall  also  report  to  the  county  treasurer  the  necessary  changes  to  be  made 

:  r  upon  the  tax  lists  of  the  county.     Upon  receiving  said  notification,  it  shall  be  the 

duty  of  the  county  treasurer  to  adjust  the  tax  list  of  the  county  in  accordance  with 

^  the  change  of  district  boundaries,  so  that  the  uncollected  taxes  levied  upon  property 

'  that  has  been  transferred  to  another  school  district  shall,  when  collected,  be  placed 

to  the  credit  of  the  district  to  which  such  property  has  been  transferred. 
All  after  *  added  1886,  p.  321. 

3527.  Whenever  a  district  is  dissatisfied  with  the  division  of  school 
property  made  by  the  county  superintendent  the  points  in  dispute  may  be  referred 
to  three  disinterested  persons,  no  one  of  whom  shall  be  a  resident  of  either  district 
interested  in  the  matter  at  issue,  one  to  be  chosen  by  the  school  board  of  each  dis- 
trict, and  these  two  to  choose  a  third,  and  the  decision  of  any  two  of  them  shall  be 
final. 

3628.  The  manner  of  proceeding  shall  be  substantially  as  follows:  The 
district  desiring  an  arbitration  shall  make  a  demand  in  writing  of  the  county  super- 
intendent within  ten  days  after  said  superintendent  has  made  his  award.  The 
county  superintendent  shall  notify  the  other  district  or  districts  and  direct  them  to 
choose  arbitrators.  The  county  superintendent  shall  appoint  a  time  and  place  for 
the  hearing,  at  which  the  arbitrators  shall  proceed  immediately  to  hear  and  deter- 
mine the  matter  at  issue  according  to  justice  and  right,  taking  all  the  circumstances 
into  consideration. 

3529.  The  award  of  arbitrators  shall  be  in  writing  and  shall  be  filed  with  the 
county  supc^rinleudent,  and  shall  be  final ;  Provided,  That  if  no  award  is  made  by  the 
committee  within  thirty  days  from  the  day  of  arbitration,  the  division  made  by  the 
county  superintendent  shall  be  legal  and  valid. 

3530.  The  fees  of  such  arbitration  shall  be  as  follows:  Each  person  engaged 
as  arbitrator  shall  receive  two  dollars  per  day  during  the  time  necessarily  occupied,, 
to  be  paid  equally  by  the  districts. 

3531.  That  when  persons  living  in  two  or  more  counties  desire  to  form  a 
school  district^  it  shall  be  the  duty  of  the  superintendents  of  the  respective  coun- 
ties to  authorize  the  said  persons  to  organize  such  district,  and  the  reports  contem- 
plated in  this  chapter  shall  be  made  to  the  superintendents  of  each  county,  parts  of 
which  form  the  district,  of  such  property  or  children  as  may  be  within  the  limits  of 
each  such  organized  county. 

SUBDIVISION  II. — DISTRICrr  MEETINQS. 

3532.  The  annual  school  meeting  of  each  school  district  shall  be  held  at 
the  school  house,  if  there  be  one,  or  at  some  other  suitable  place  within  the  district^ 
on  the  last  *  Monday  in  June  of  each  year.  The  ofiBcers  elected  as  hereinafter  pro- 
vided shall  take  possession  of  the  office  to  which  they  have  been  elected  upon  the 
second  Monday  of  July,*  and  the  school  year  shall  commence  with  that  day. 

Amended  1885,  p.  322.  *  to  *  sabstitnted  for  wording  of  original  act,  1889,  p.  542.  Electioii^ 
cannot  be  adjonrned.     15,  444  (19  N.  W.,  682). 

3533.  Special  meetings  may  l>e  called  by  the  district  board,  or  any  one  of 
them,  on  the  written  request  of  any  five  legal  voters  of  the  district,  by  giving  the 
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notice  required  in  the  next  suceeding  section;  and  in  all  notices  of  special  meetings 
the  object  of  the  meeting  shall  be  stated,  and  no  business  shall  be  transacted  at 
such  meetings  except  such  as  is  mentioned  in  the  call. 

3534.  All  notices  of  annual  or  district  meetings,  after  the  first  meeting  has- 
been  held  as  aforesaid^  shall  state  the  day,  hour,  aud  place  of  meeting  (which  place 
shall  be  within  the  district),  and  shall  be  given  at  least  fifteen  days  previous  to  sucb 
meeting  by  posting  up  copies  thereof  in  three  public  places  within  the  district;  but 
no  annual  meeting  shall  be  deemed  illegal  for  want  of  such  notice. 

3535.  Every  persony  male  or  female,  who  has  resided  in  the  district  forty 
days  and  is  twenty-one  years  old,  and  who  owns  real  property  in  the  district  or  per- 
sonal property  that  was  assessed  in  the  district  in  his  or  her  name  at  the  last  annual 
assessment;  or  who  has  children  of  school  age  residing  in  the  district,  shall  be- 
entitled  to  vote  at  any  district  meeting. 

Amended  1883,  p.  289;  1889,  p.  542.  This  is  not  in  conflict  with  constitution.  Women  are- 
also  eligible  to  office  of  school  trnstee.     16,  444  (19  N.  W.,  682). 

3536.  If  any  person  offering  to  vote  at  a  school  district  meeting  shall  be 
challenged  as  unqualified,  by  any  legal  voter  in  such  district,  the  chairman  pre- 
siding at  such  meeting  shall  declare  to  the  person  challenged  the  qualifications  of  a 
voter,  and  if  such  person  shall  state  that  he  or  she  is  qualified,  and  the  challeng^e 
shall  not  be  withdrawn,  the  said  chairipan  shall  i^dmJnister  to  him  or.  her. an  Qiiithy. 
in  substance,  as  follows:  "You  do  soleitinly  swear  (or'aflSrm)  that  you  are  twenty- 
one  years  of  age,  that  you  have  resided  in  this  school  district  for  forty  days  last 
past,  that  you  own  real  property  in  the  district  or  personal  property  that  was  as- 
sessed in  your  name  at  the  last  assessment  (or  have  children  of  school  age  residing- 
in  the  district),  so  help  you  God."  And  every  person  taking  such  oath  shall  be  per- 
mitted to  vote  on  all  questions  proposed  at  such  meeting. 

3537.  If  any  person  so  challenged  shall  refuse  tO  take  such  oath,  his  oi'her 
vote  shall  be  rejected,  and  any  person  who  shall  willfully  take  a  false  oath,  or 
make  a  false  affirmation  under  the  provisions  of  the  preceding  section,  shall  be 
deemed  guilty  of  perjury,  and  be  punished  accordingly. 

3538.  When  any  question  is  taken  in  any  other  manner  than  by  hallot,  a 
challenge  immediately  after  the  vote  has  been  taken,  and  previous  to  an  announce- 
ment of  the  vote  by  the  chair,  shall  be  deemed  to  be  made  when  offering  to  vote,, 
and  treated  in  the  same  manner. 

3539.  The  qualified  voters  in  the  school  district,  when  lawfully  assembled, 
shall  have  power  to  adjourn  from  time  to  time,  as  may  be  necessary,  to  designate^ 
a  site  for  a  school  house,  by  a  vote  of  two-thirds  of  those  present,  and  to  change 
the  same  by  a  similar  vote  at  any  '''annual  meeting;  Provided,  That  in  any  school 
district  where  the  school  house  is  located  three-fourths  of  one  mile  or  more  from  the 
center  of  such  district,  such  school  house  site  may  be  changed  to  a  point  nearer  the 
geographical  center  of  the  district  by  a  majority  vote  of  those  present  at  any  sucb 
school  meeting. 

3540.  When  no  site  can  be  established  by  such  inhabitants  aforesaid,  the 
county  superintendent  of  the  county  in  which  the  district  is  situated  shall  de- 
termine where  such  site  shall  be,  and  his  determination  shall  be  certified  to  the  di» 
rector  of  the  district,  and  shall  be  final,  except  that  such  decision  may  be  changed 
by  the  county  superintendent  on  a  written  request  of  two-thirds  of  the  qualified 
votei"8  of  the  district. 

3541.  The  said  qualified  voters  shall  also  have  power,  at  any  annual  or  special 
meeting,  to  direct  the  purchasing  or  leasing  of  any  appropriate  site,  and  the- 


*"Jiegular"  changed  to  annual,  lb89,  p.  513. 
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I^uilding^  hiring,  or  purchasing  of  a  school  house,  and  the  amount  necessary  to  be 
-expended  the  succeeding  year,  and  to  vote  a  tax  on  the  property  of  the  district  for 
the  payment  of  the  same.     Not  to  conflict  with  section  2. 

Same  change  as  preceding  section,  1889,  p.  543.  School  board  uannot  exceed  authority  oon- 
ierred  upon  it  by  the  district  meeting  in  making  ezpendltares  for  school  honse.  10,  242  (4  N.  W., 
1023.)  Board  cannot  contract  for  new  bnilding  only  with  reference  to  fands  on  hand.  Money  must 
'be  first  collected  before  being  appropriated.    4,  361. 

3542.  The  legal  voterB  at  any  annual  meeting  shall  determine  by  vote  the 
munber  of  mills  on  the  dollar  of  the  assessed  valuation  which  shall  be  levied 
for  all  purposes — except  for  the  payment  of  bonded  indebtedness  and  purchase  or 
lease  of  school  house — which  number  shall  not  exceed  twenty-five  (25)  mills  in  any 
year.  The  tax  so  voted  shall  be  reported  by  the  district  board  to  the  county  clerk, 
^nd  shall  be  levied  by  the  county  board,  and  collected  as  other  taxes. 

3543.  The  legal  voters  may  also,  at  such  meeting,  determine  the  number  of 
mills,  uot  exceeding  ten  mills  on  the  dollar  of  assessed  valuation,  which  shall  be 
expended  for  the  buildings, ^purchase,  or  lease  of  school  house  in  said  district,  when 
there  are  no  bonds  voted  tor  such  purpose,  which  amount  shall  be  reported  levied 
4ind  collected  as  in  the  preceding  section;  Provided^  That  the  aggregate  number  of 
.mills  voted  shall  not  exceed  twenty-five  (25)  mills. 

•  3544.  The  tax  levied  and  collected,  as  provided  by  the  preceding  section,  shall 
be  expended  under  the  direction  of  the  district  made  at  the  annual  meeting,  or  in 
4ibseuce  of  such  direction  then  such  tax  thall  be  expended  as  the  district  board  of 
the  district  may  direct.  Money  remaining  in  the  treasury  after  the  purpose  for 
which  it  was  raised  has  been  accomplished,  and  after  all  debts  for  which  the  fund  is 
liable  have  been  discharged,  may  be  transferred  to  any  other  fund  of  the  district  at 
any  district  meeting. 

•  Amended  1883,  p.  290;  1889,  p.  544. 

3545.  They  may  also  determine  at  each  annual  meeting  the  length  of  time 
^  school  shall  be  taught  in  the  district  the  ensuing  year,  which,  to  entitle  the  dis- 
trict to  any  portion  ot  the  state  fund,  shall  not  be  less  than  three  months  by  a 
legally  qualified  teacher  in  the  district  which  has  less  than  thirty-five  pupils, 
<nor  less  than  six  months  in  districts  that  have  between  thirty-five  and  one  hundred 
pupils,  inclusive,  nor  less  than  nine  months  in  districts  where  there  are  more  than 
one  hundred  pupils;  and  whether  the  money  apportioned  or  voted  for  the  support 
-of  the  school  therein  shall  be  applied  to  the  winter  or  summer  term  or  a  certain 
portion  to  each  ;  Provided^  That  in  case  of  epidemic  sickness  prevailing  to  such  an 
•extent  that  the  school  board  in  any  district  may  deem  it  expedient  to  close  any  or 
all  schools  within  their  district,  or  if,  on  account  of  the  destruction  of  the  soIkm)! 
house,  it  shall  be  impossible  to  continue  the  school,  such  closing  of,  schools  shall  not 
prevent  any  district  from  drawing  its  proper  share  of  the  state  apportionment 
'Such  sickness  or  destruction  of  school  house  shall  be  sworn  to  by  the  district  board, 
which  oath  shall  be  filed  with  the  county  superintendent  within  ten  days  after  the 
annual  school  meeting. 

Amended  1883,  p.  290;  1889,  p.  544. 

3546.  Said  qualified  voters  shall  also,  at  any  annual  or  special  meetinpr,  an- 
«thorize  and  direct  by  a  two-thirds  vote  the  sale  of  any  school  house,  s^ite,  l)iiild- 
ing  or  other  property  belonging  to  the  district  when  the  same  shall  no  longer  be 
needed  for  the  use  of  the  district;  and  when  real  estate  is  sold,  the  district  may  con- 
vey the  same  by  deed,  signed  by  the  moderator  of  the  district,  and  such  deed,  when 
;acknowledged  by  such  officer  to  be  the  act  of  the  district,  and  may  be  recorded  in 
the  office  of  the  recorder  of  deeds  of  the  county  in  which  the  real  estate  is  situated, 
jn  like  manner  as  other  deeds. 

Amended  1889,  p.  645. 
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3547.  They  may  also  give  such  directions  and  make  such  provisions  as  the^ 
shall  deem  necessary,  in  relation  to  the  prosecution  or  defense  of  any  pro- 
ceeding in  which  tlie  district  may  be  a  party,  or  interested. 

SUBDIVISION    III. — DISTRICT  OFFICERS. 

3648.  The  qualified  voters  of  every  new  district,  when  assembled  pursuant  to- 
l^al  notice,  and  all  existing  districts  at  their  annual  meetings,  shall  elect  by  ballot 
from  the  qualified  voters  of  such  district  a  moderator  for  three  years,  a  director 
for  two  years,  and  a  treasurer  for  one  year;  and  at  the  expiration  of  their  re- 
ftpective  terms  of  office^  and  regularly  thereafter,  their  several  .successors  shall  be 
elected  for  the  term  of  three  years  each,  and  all  officers  so  elected  shall  hold  their 
offices  till  their  successors  are  elected  or  appointed,  and  qualified ;  Provided,  That 
officers  of  existing  organized  districts  shall  continue  and  discharge  the  duties  of  their 
respective  offices  until  the  expiration  of  the  same. 

3549.  When  a  new  district  is  organized  and  officers  elected  at  any  other  time 
than  at  the  annual  meeting,  the  time  intervening  between  the  date  of  such  organi- 
zation and  the  beginning  of  the  next  school  year  shall  constitute  the  first  year  ii> 
the  term  of  such  officers. 

Amended  1885,  p.  322. 

3550.  Within  ten  days  after  their  election  these  several  officers  shall  file  witb 
the  director  a  written  acceptance  of  the  office  to  which  they  shall  have  been  re- 
spectively elected,  which  shall  be  recorded  by  said  director. 

3551.  Every  such  school  district  shall  be  deemed  duly  organized  when  any 
two  of  the  officers  elected  at  the  first  meeting  shall  have  filed  their  acceptance  as 
aforesaid. 

3552.  In  case  the  inhabitants  of  any  district  shall  fail  tO  organize  the  same^ 
in  pursuance  of  such  notice  as  aforesaid,  the  said  county  superintendent  shall  give  a 
new  notice  in  the  manner  hereinbefore  provided,  and  the  same  proceeding  shall  be 
had  thereon  as  if  no  previous  notice  had  been  delivered. 

13,  468(14N.  W.,382). 

3553.  In  all  cases  where  the  county  superintendent  of  any  county  shall  form 
a  school  district  therein,  and  where  no  election  for  school  district  officers  shall  be 
held  therein,  it  shall  be  the  duty  of  the  county  superintendent  of  the  county  in  which 
such  district  is  situated  to  appoint  the  officers  of  such  district  from  the  legal 
voters  thereof,  which  officers  thus  appointed  shall  severally  file  with  the  director  a 
written  acceptance  of  the  offices  to  which  they  shall  have  been  appointed,  which  shall 
be  recorded  by  the  director. 

3554.  Every  such  school  district  shall  be  deemed  duly  organized,  when- 
ever any  two  of  the  officers  thus  appointed  shall  have  filed  their  acceptance  as  afore- 
said, and  such  school  district  and  its  officers  shall  be  entitled  to  all  the  rights,  privi- 
l^es,  and  immunities,  and  be  subject  to  all  the  duties  and  liabilities  conferr^  upoD> 
school  districts  by  lUw. 

3555.  Every  school  district  shall,  in  all  cases,  be  presumed  to  have  beei> 
legally  Ol^nized  when  it  shall  have  exercised  the  franchises  and  privities  of  a 
district  for  the  term  of  one  year. 

13,79(12N.W.,927). 

3556.  District  officers  appointed  to  fill  vacancies  shall  hold  their  office  until 
the  *beginning  of  the  next  school  year.  Officers  elected  at  a  special  meeting  shall 
serve  for  the  remainder  of  the  unexpired  term  and  until  their  successors  are  elected 
and  qualified. 

All  after  *,  as  it  now  reads,  added  1889,  p.  545. 
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3557.  No  person  holding  a  school  district  office  shall  be  employed  to  teach  in 
the  district  of  which  *he  is  an  officer,  unless  upon  a  petition  signed  by  two-thirds 
of  the  legal  voters  of  the  district,  which  petition  shall  be  filed  with  the  papers  of 
the  district.  *The  contract  of  such  officer  shall  be  made  by  the  other  members  of 
the  district  board. 

*  Original  act  read  '*  district  in  which  he  resides '^  amended  and  all  after  *  added  1883,  p. 
291. 

3558.  Whenever  a  director  or  moderator  refuses  to  sign  orders  on  the 
treasurer,  or  the  treasurer  thinks  best  to  refuse  the  payment  of  orders  drawn  upon 
liini,  the  difficulty  shall  be  referred  for  adjudication  to  the  county  superintendent, 
wlio  shall  proceed  at  once  to  investigate  the  matter,  and  if  he  finds  that  the  officer 
-complained  of  refuses  through  contumacy  or  for  insufficient  reasons  it  shall  be  the 
duty  of  the  superintendent,  on  behalf  of  the  district,  to  apply  to  the  proper  court 
for  a  writ  of  mandamus  to  compel  the  officer  to  perform  bis  duty. 

SUBDIVISION  IV. — DISTRICT  OFFICERS,  POWERS  AND   DUTIES. 

3559.  The  moderator  shall  have  power,  and  it  shall  be  his  duty,  to  preside 
at  all  meetings  of  the  district,  to  countersign  all  orders  upon  the  treasury  for 
moneys  to  be  disbursed  by  the  district,  and  all  warrants  of  the  director  on  the 
county  treasurer  for  moneys  raised  for  district  purposes,  or  apportioned  to  the  dis- 
trict by  the  county  superintendent ;  but  if  the  moderator  shall  be  absent  from  any 
district  meeiiug,  the  qualified  voters  present  may  elect  a  substitute  to  preside  at  the 
meeting. 

3560.  If,  at  any  district  meeting,  any  person  shall  conduct  himself  or  her- 
self in  a  disorderly  manner,  and  after  notice  of  the  moderator  or  person  presiding 
shall  persist  therein,  the  moderator  or  person  presiding  may  order  him  or  her  to 
withdraw  from  the  meeting,  and  on  his  or  her  refusd  may  order  any  constable  or 
any  other  person  or  persons  to  take  him  or  her  into  custody  until  the  meeting  shall 
be  adjourned. 

3561.  Any  person  or  persons  who  shall  refuse  to  withdraw  from  such  meet- 
ing on  being  so  ordered  as  provided  in  the  preceding  section,  or  who  shall  willfully 
disturb  such  meeting,  shall,  on  conviction  thereof,  be  fined  a  sum  not  exceed- 
ing twenty  dollaft^,  which  fine  shall  be  paid  into  the  school  fund  of  the  district. 

3562.  The  treasurer  of  each. district  shall,  within  ten  days  after  the  election 
execute  to  the  county  and  file  with  the  director  a  bond  of  not  less  than  five  hun- 
dred dollars  in  any  instance,  nor  less  than  double  the  amount  of  money,  as  near  as 
can  be  ascertained,  to  come  into  his  hands  as  treasurer  and  at  any  one  time,  with 
sufficient  sureties  to  be  approved  by  the  director  and  moderator,  conditioned  for  the 
faithful  discharge  of  the  duties  of  his  office;  such  bond  when  approved  shall  be 
■filed  by  the  director  in  the  office  of  the  county  clerk  of  the  county  wherein  the 
school  district  is  situated ;  and  if  the  treasurer  shall  fail  to  execute  such  bond,  his 
office  shall  be  declared  vacant  by  the  district  board,  and  the  |)oard  shall  imme- 
diately appoint  a  treasurer,  who  shall  be  subject  to  the  same  conditions  and  posses 
the  same  powers  as  if  elected  to  that  office. 

Amended  1883,  p.  291. 

3563.  It  shall  be  the  duty  of  the  treasurer  of  each  district  to  apply  for  and 
receive  from  the  county  treasurer  all  school  moneys  apportioned  to  the  district  or 
collected  for  the  same  by  said  county  treasurer,  upon  order  of  the  director,  counter- 
signed by  the  moderator,  and  to  pay  over  on  the  order  of  the  director,  countersigned 
by  the  moderator  of  such  district,  all  moneys  received  by  him. 

Treasurer  can  only  draw  money  on  warrant  properly  drawn  and  conntersigned.     11,  285  . 
(9  N.W.,  45.)     A  school  district  has  no  authority  to  release  its  treasurer  from  liability  for  money 
lost  or  misapplied  by  him.     10,  296  (4  N.  \V.,  1001). 
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3564.  The  treasurer  shall  keep  a  book  iurnished  hy  the  district^  in  which  he 
^shall  enteral  I  the  moneys  received  and  disbursed  by  him,  specifying  particularly  the 
source  from  which  the  money  has  be^n  received,  and  to  what  fund  it  belongs,  and 
the  person  or  persons  to  whom,  and  the  object  for  which  the  same  has  been  paid 
out.  He  shall  present  to  the  district,  at  each  annual  meeting,  a  report  in  writing, 
•containing  a  statement  of  all  moneys  reoeived  by  him  during  the  preceding  year, 
and  of  the  disbursements  made  by  him,  with  the  items  of  such  disbursements,  and 
•exhibit  the  vouchers  therefor,  and  at  the  close  of  the  term  of  his  office,  shall  settle  with 
the  district  board,  and  shall  hand  over  to  his  successor  said  books  and  all  receipts, 
vouchers,  orders,  and  papers  coming  into  his  hands  as  treasurer  of  the  district,  to- 
gether with  all  moneys  remaining  in  his  hands  as  such  treasurer. 

3565.  It  shall  also  be  the  duty  of  the  treasurer  to  appear  for  and  on  be- 
half of  the  district  in  all  SUits  brought  by  or  against  tlie  sauie,  whenever  no  other 
<lirections  shall  be  given  by  the  qualified  voters  in  the  district  meeting,  except  in  suits 
in  which  he  is  interested  adversely  to  the  district;  and  in  all  such  cases  the  director 
«hall  appear  for  such  district,  if  no  other  directions  shall  be  given  as  aforesaid. 

Action  must  be  brought  in  the  Dame  of  the  district,  and  not  in  that  of  the  treasurer.  11, 
^285(9N.W.,45). 

3566.  Whenever  by  the  failure  of  his  sureties^  or  otherwise,  the  official  bond 
«of  the  district  treasurer  becomes  in  the  opinion  of  the  other  members  of  the 
hoard  insufficient  to  protect  the  district  from  loss,  it  shall  be  the  duty  of  the  di- 
rector and  moderator  to  demand  additional  security,  or  a  new  bond  of  the  treasurer. 
If  the  treasurer  refuse  or  neglect  to  procure  a  satisfactory  bond  and  present  it  to 
the  other  members  for  approval  within  ten  days  after  said  demand,  the  said  mod- 
orator  and  director  may  declare  his  office  vacant,  and  proceed  to  call  a  district  meet- 
ing to  elect  a  new  treasurer  to  fill  the  unexpired  term ;  Provided^  That  nothing  in 
this  section  shall  be  construed  to  interfere  with  the  liabilities  of  principals  and 
sureties  in  such  bond,  or  the  rights  of  sureties  as  defined  by  law  regulating  official 
bonds. 

3567.  The  director  shall  be  clerk  of  the  district  board,  and  of  all  district 
meetings  when  present,  but  if  he  shall  not  be  present,  the  qualified  voters  may  ap- 
point a  clerk  for  the  time  being,  who  shall  certify  the  proceedings  to  the  director  to 
be  recorded  by  him. 

3568.  The  director  shall  record  all  proceedings  of  the  district  in  a  book  fur- 
fiished  by  the  district,  to  be  kept  for  that  purix)se,  and  preserve  copies  of  all  reports 
Tiiade  to  the  county  superintendent,  and  safely  preserve  and  keep  all  books  and  pa- 
pers belonging  to  his  office. 

3569.  The  director,  with  the  consent  and  advice  of  the  moderator  and  treas- 
urer, or  one  of  them,  or  under  their  direction  if  he  shall  not  concur,  shall  contract 
Avith  and  hire  qualified  teachers  for  and  in  the  name  of  the  district,  which  con- 
tract shall  be  in  writing  and  shall  have  the  consent  of  the  moderator  and  treasurer, 
or  one  of  them,  endorsed  thereon,  and  shall  specify  the  wages  per  week  or  month  as 
agreed  by  the  parties,  and  a  duplicate  shall  be  filed  in  his  office;  Protnded,  That  if 
the  director  shall  refuse  to  make  and  sign  such  contract  when  directed  so  to  do  by 
the  moderator  and  treasurer,  then  it  may  be  made  and  signed  by  the  moderator  and 
treasurer.  *The  director  shall  notify  the  county  superintendent  at  the  time  the 
-contract  is  made  of  the  length  of  the  proposed  term  of  school,  when  the  school  will 
begin,  and  of  the  name  of  the  teacher.  And  no  money  belonging  to  the  district 
shall  be  paid  for  teaching  to  any  but  legally  qualified  teachers. 

All  after  ^  added  1883,  p.  291.  Director  and  treasnrer  may  hire  teacher  without  the  assent  of 
or  notice  to  the  moderator.  13,  69  (12  N.  W.,  829).  Does  not  prevent  party  in  proper  case  from 
bringing  sait  in  his  own  name.     19,  565  (27  N.  W.,  638). 
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3570.  Within  ten  days  previous  to  the  annual  district  meeting  the  director 
shall  take  the  census  of  his  district^  and  make  a  list  in  writing  oi  the  names  of 
all  the  children  belonging  thereto,  between  the  ages  of  five  and  twenty-one  years^ 
together  with  the  names  of  all  the  taxpayers  in  the  district.  In  case  of  the  absence 
or  inability  of  the  director,  such  census  shall  be  taken  by  the  moderator  or  treasurer, 
or  such  person  as  they  may  appoint,  and  a  copy  of  such  list,  verified  by  the  oath  of 
the  person  taking  such  census,  by  affidavit  appended  to  or  endorsed  thereon,  setting 
forth  that  it  is  a  correct  list  of  the  names  of  all  children  belonging  to  the  district 
between  the  ages  of  five  and  twenty-one  years,  and  that  it  was  taken  within  teD 
days  preceding  the  annual  meeting,  shall  be  returned  with  the  annual  report  of  the 
director  to  the  county  superintendent;  Provided,  That  in  cities  of  the  first  and  sec- 
ond classes  thirty  (30)  days  shall  be  allowed  for  taking  said  census.  *Said  census 
to  be  completed  before  July  first. 

All  after  *  added  1889,  p.  546. 

3571.  The  director  shall,  with  the  concurrence  of  the  moderator  and  treasurer^ 
or  either  of  them,  provide  the  necessary  ap})eudages  for  the  school  house,  and 
keep  the  same  in  good  condition  and  repair  during  the  time  school  shall  be  taught 
in  said  school  house,  and  shall  keep  an  accurate  account  of  all  expenses  incurred  by 
him  as  director.  Such  account  *shall  be  audited  by  the  moderator  and  treasurer,  and 
on  their  written  order  shall  be  paid  out  of  the  general  school  fund. 

3572.  He  shall  present  at  each  annual  meeting  an  itemized  estimate'  of 
the  amounts  necessary  to  be  expended  during  the  ensuing  year  for  school  purposes^ 
and  for  the  payment  of  the  services  of  any  school  district  officer;  but  no  tax  for 
these  purposes  shall  be  voted  at  any  special  meeting.  He  shall  also  present  to  the 
annual  meeting  a  statement  of  all  orders  drawn  on  the  county  treasurer,  and  the 
amount  of  each,  and  of  all  orders  on  the  district  treasurer,  and  the  amount  of  each^ 
for  what  purpose,  and  to  whom  given.  *  Before  adjournment  of  each  annual 
meeting  the  director  shall  read  the  minutes  of  the  meeting  and  have  the  same  cor« 
rected  and  approved  by  a  majority  vote  of  said  meeting. 

Amended  and  all  after  *  added  1889,  p.  546. 

3573.  He  shall  give  the  prescribed  notice  of  the  annual  district  meetings,, 
and  of  all  such  special  meetings  as  he  shall  be  required  to  give  notice  of,  in  accord- 
ance with  the  provisions  of  this  chapter,  one  copy  of  which  for  each  meeting  shall 
be  posted  on  the  outer  door  of  the  school  house,  if  there  be  one. 

3574.  He  shall  draw  and  sign  all  orders  upon  the  treasurer  for  all  moneys 
to  be  disbursed  by  the  district,  and  all  warrants  upon  the  county  treasurer  for 
moneys  raised  for  district  purposes,  or  -apportioned  to  the  district  by  the  county  su- 
perintendent, and  present  the  same  to  the  moderator,  to  be  countersigned  by  him,, 
and  no  warrant  shall  be  issued  until  so  countereigned.  *  No  warrant  shall  be  coun- 
tereigned  by  the  moderator  until  the  amount  for  which  the  warrant  is  drawn  is 
written  upon  its  face.  The  moderator  shall  keep  a  record  in  a  book  furnished 
by  the  district,  of  the  amount,  date,  purpose  for  which  drawn,  and  name  of  person- 
to  whom  issued,  of  each  warrant  countersigned  by  him. 

All  after  *  added  1883,  p.  292.  Treasurer  cannot  be  compelled  to  respond  to  a  demand  made 
upon  him  for  money,  unless  accompanied  by  an  order  drawn  by  the  director  and  countersigned  by 
the  moderator.  4,  265.  Subject  to  same  defenses  in  hands  of  bona  fide  holder  for  value  as  against 
the  payee.     4,  359. 

3575.  The  director  shall,  within  ten  days  after  the  annual  district  meeting, 
deliver  to  the  couuty  superintendent,  to  be  filed  in  his  office,  a  report  under  oath, 
showing  the  whole  number  of  children  belonging  to  the  district  between  the  ages  of 
five  and  twenty-one  years  according  to  the  census  taken  aforesaid;  and  any  district 
board  neglecting  to  take  the  enumeration  and  make  return  of  the  same  shall  be; 
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liable  to  said  district  for  all  school  moneys  which  sach  district  may  lose  by  such 
neglect.  Within  ten  days  after  the  annual  district  meeting  the  director  shall  report 
to  the  county  superintendent^  to  be  filed  in  his  office^  a  report  under  oath^  showing: 
First — The  number  attending  school  during  the  year  under  five,  and  also  the  num- 
ber over  twenty-one  years  of  age.  Second — ^The  whole  number  that  have  attended 
school  during  the  year.  Third — ^The  whole  number  in  the  district  between  the 
ages  of  eight  and  fourteen  years,  inclusive.  Fourth — ^The  whole  number  in  the 
district  betweea  the  ages  of  eight  and  fourteen  years,  inclusive,  that  have  attended 
school  not  less  than  twelve  weeks  during  the  school  year.  Fifth — The  length  of 
time  the  school  has  been  taught  during  the  year  by  a  qualified  teacher,  the  length  of 
time  taught  by  each  teacher,  and  the  wages  paid  to  each.  Sixth — The  total  number 
of  days  all  scholars  between  the  ages  of  five  and  twenty-one  years  have  attended 
school  during  the  year.  Seventh — ^The  amount  of  ihoney  received  from  the  county 
treasurer  during  the  year,  and  the  amount  of  money  expended  by  the  district  dur- 
ing the  year.  Eighth — ^The  number  of  mills  levied  for  all  school  purposes.  Ninth 
— The  kind  of  books  used  in  the  school.  Tenth — Number  of  children  to  whom 
text  books  are  furnished,  and  kind  of  books.  Eleventh — The  amount  of  bonded 
indebtedness.  Twelfth — Such  other  facts  and  statistics  as  the  superintendent  shall 
direct 

AmeDded  1885,  p.  323;  1889,  p.  547. 

3576.  For  the  purpoHC  of  attesting  school  reports  and  other  purposes  con- 
nected with  the  administration  of  the  school  law,  county  superintendents  are  hereby 
authorized  to  administer  the  required  oaths. 

3577.  It  shall  be  the  duty  of  the  director  to  fdmish,  for  the  use  of  the  an- 
nual meeting  each  year,  a  statement  of  the  a^r^ate  assessed  valuation  of  all 
property  in  the  district,  and  the  amount  of  taxes,  as  near  as  may  be,  that  will  be 
collected  for  the  use  of  the  district. 

Amended  1889,  p.  548. 

SUBDIVISION  V. — DISTBICT  BOARD,  POWERS   AND   DUTIES. 

3578.  The  moderator,  director,  and  treasurer  shall  constitute  the  district 
boardy  '*'and  in  all  meetings  of  the  board  two  members  shall  constitute  a  quorum 
for  the  transaction  of  business.  Meetings  of  the  board  may  be  called  upon  the 
agreement  of  two  members,  but  all  members  shall  have  notice  of  the  time  and  place 
of  meeting. 

All  after  *  added  1885,  p.  324.  A  contract  made  by  peisons  calling  themselves  director  and 
moderator  of  a  school  district  is  their  indiyidnal  contract,  and  not  binding  on  the  district.  4,  255 
Cited,  1 1,  361  (9  N.  W.,  559). 

3579.  Immediately  after  the  annual  district  meeting,  and  not  later  than  the  first 
Monday  in  July,  said  board  shall  make  and  deliver  to  the  county  superintendent,  and 
also  to  the  county  clerk  of  each  county  in  which  any  part  of  the  district  is  situ- 
ated, reports  in  writiiig,  under  their  hands,  of  all  taxes  YOted  by  the  district 
during  the  current  school  year,  to  be  levied  on  the  taxable  property  of  the  district, 
and  to  be  collected  by  the  county  treasurer  at  the  same  time  and  in  the  same  man- 
ner as  state  and  county  taxes  are  collected;  and  when  collected,  to  be  paid  over  to 
the  treasurer  of  the  proper  district  on  the  order  of  the  director,  countersigned  by 
the  moderator  of  said  district.  *It  shall  be  the  duty  of  the  county  clerk  to  levy 
such  taxes,  if  voted  according  to  law. 

Amended  and  all  after  *  added  1889,  p.  549.  Moderator  may  be  compelled  by  mandamns  ta 
sign  reports  to  clerk.     1 1,  361  (9  N.  W.,  559). 

3580.  The  district  board  shall  have  the  general  care  of  the  school,  and  shall 
have  power  to  classify  and  grade  the  scholars  in  their  district  and  cause  them  to  be 
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tauglit  in  such  schools  and  departments  as  they  may  deem  expedient;  to  provide  a 
course  of  study  which  may  include  all  studies  necessary  for  a  first  grade  certificate; 
and  to  make  such  rules  and  r^ulations  as  they  may  think  necessary  for  the  gov- 
ernment and  health  of  the  scholars. 
Rewritten  1883,  p.  293. 

3581.  Said  board  may  also  admit  to  the  district  school  non^resident  pnpUs, 
and  may  determine  the  rate  of  tuition  of  such  pupils  and  collect  the  same  in  ad- 
vance. 

All  bat  first  sentence  of  original  section  omitted  1883,  p.  293. 

3582.  They  may  authorize  or  order  the  suspension  or  expulsion  from  the 
school,  whenever  in  their  judgment  the  interests  of  the  school  demand  it,  of  any  pupil 
guilty  of  gross  misdemeanors  or  persistent  disobedience,  but  such  suspension  ^all  not 
extend  beyond  the  close  of  the  term. 

3583.  They  shall  purchase  or  lease  such  site  for  a  school  house  as  shall  have 
been  designated  by  the  district,  in  the  corporate  name  thereof,  and  shall  build,  hire, 
or  purchase  such  school  house  out  of  the  fund  provided  for  that  purpose,  and  shall 
make  sale  and  conveyance  of  any  site  or  other  property  of  the  district,  when  law- 
fully directed  by  the  qualified  voters  at  any  annual  or  special  meeting. 

Proviso  of  original  act  omitted  1885,  p.  324. 

3584.  The  district  shall  not  in  any  case  build  a  stone  or  brick  school  house 
upon  any  site,  without  having  first  obtained  a  title  in  fee  to  the  same;  and*  also 
that  they  shall  not  in  any  case  build  a  frame  school  house  on  any  site  for  which 
they  have  not  a  title  in  fee,  without  the  privilege  to  remove  the  same  when  law- 
fully directed  to  do  so  by  the  qualified  voters  of  the  district  at  any  annual  or  spe- 
-cial  meeting. 

3585.  The  district  board  shall  apply  and  pay  over  all  school  moneys  be- 
longing to  the  district,  in  acccordance  with  the  provisions  of  law  regulating  the 
«ame,  as  may  be  directed  by  the  district,  but  no  school  money  apportioned  to  any 
school  district  shall  be  appropriated  to  any  other  use  than  the«payment  of  teachers' 
wages;  and  no  part  thereof  shall  be  paid  to  any  teacher  who  shall  not  have  received 
:a  certificate,  as  required  in  this  chapter,  before  the  commencement  of  his  or  her 
:6chool. 

3586.  The  said  board  shall  have  the  care  and  custody  of  the  school  house 
^nd  other  property  of  the  district,  except  so  far  as  the  same  shall  be  confided  to  the 
custody  of  the  director. 

3587.  Every  school  district  office  shall  become  vacant  by  the  death,  resig- 
aiation,  or  removal  from  office,  or  removal  from  the  district  of  the  incumbent,  or 
hy  his  absence  from  the  district  for  a  continuous  period  of  sixty  days  at  one  time. 

3588.  The  said  board  shall  have  power  to  fill  by  appointment  any  vacancy 
that  may  occur  in  their  number,  and  it  shall  be  their  duty  to  fill  such  vacancy  after 
iits  occurrence;  Provided,  That  in  case  said  board  shall,  from  any  cause,  fail  to  fill 
such  vacancy,  the  same  may  be  filled  by  election  at  a  special  school  district  meet- 
ing called  for  that  purpose,  by  the  qualified  voters  present,  which  meeting  shall  be 
Killed  in  the  same  manner  and  be  subject  to  the  same  regulations  as  other  special 
school  district  meetings. 

Amended  1869,  p.  549.  Appointment  by  one  member  of  board  not  good,  but  if  district  per- 
mit such  oflficer  to  act,  district  is  boand  by  his  deeds.    9,  55  (2  N.  W.,  235.) 

3589.  When  by  a  division  of  a  district  no  more  than  one  officer  is  left  in 
the  old  district,  the  county  superintendent  shall  appoint  to  fill  the  vacant  offices^ 
suitable  persons,  who  shall  hold  their  offices  until  the  second  Monday  in  July  after 
the  next  annual  meeting,  and  until  their  successors  are  elected  and  qualified. 

Amended  1885,  p.  325. 
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3590.  No  school  officer  shall  be  party  to  any  school  contract  for  building 
or  furnishing  supplies^  except  in  his  official  capacity  as  a  member  of  the  board. 

SUBDIVISION  VI. — HIGH  SCHOOL  DISTRICTS. 

3591.  Any  district  containing  more  than  one  hundred  and  fifty  children^  be- 
tween the  ages  of  five  and  twenty-one  years,  may  elect  a  district  board  consisting 
•of  six  truirtees ;  Ptovided,  The  district  shall  so  determine  at  an  annual  meeting 
by  a  vote  of  a  majority  of  the  voters  attending  such  meetings.  When  such  change 
in  the  district  board  shall  have  been  voted^  the  voters  at  audi  annual  meeting  shall 
proceed  immediately  to  elect  two  trustees  for  the  term  of  one  year,  two  for  the  term 
of  two  years,  and  two  for  the  term  of  three  years,  and  annually  thereafter  two 
trustees  shall  be  elected,  whose  term  of  office  shall  be  three  years,  and  until  their 
successors  shall  have  been  elected  and  qualified. 

Amended  1685,  p.  325;  1889,  p.  550. 

3592.  Within  ten  days  after  their  election,  such  trustees  shall  file  with  the  di- 
rectors a  written  acceptance  of  the  office  to  which  they  have  been  elected,  and 
«hall  annually  elect  from  their  own  number  a  moderator,  a  director,  and  a  treasurer, 
and  for  cause  may  remove  the  same,  and  may  appoint  others  of  their  own  members 
in  their  places,  who  shall  perform  the  duties  prescribed  by  law  for  such  officers  in 
the  primary  school  districts  in  this  state,  except  as  hereinafter  provided.  The  trus- 
tees shall  have  power  to  fill  any  vacancy  that  may  occur  in  their  number  till  the 
next  annual  meeting.  Whenever  in  any  case  the  trustees  shall  fail,  through  disa- 
greement or  neglect,  to  elect  the  officers  named  in  this  section  within  twenty  days  next 
after  their  annual  meeting,  the  county  superintendent  of  the  county  in  •which  such 
district  makes  its  annual  report  shall  appoint  the  said  officers  from  the  members  of 
said  trustees. 

3593.  Said  trustees  shall  have  power  to  classify  and  grade  the  scholars  in 
«uch  district,  and  cause  them  to  be  taught  in  such  schools  and  departments  as  they 
may  deem  expedient;  to  establish  in  such  district  a  high  school  when  ordered  by  a 
vote  of  the  district  at  any  annual  meeting,  and  to  determine  the  qualifications  for 
admissions  to  such  schools,  and  the  price  to  be  paid  for  tuition  on  any  branch 
therein;  to  employ  all  teachers  necessary  for  the  several  schools  of  said  district;  to 
prescribe  courses  of  study  and  text  books  for  the  use  of  said  schools,  and  to  make 
such  rules  and  r^ulations  as  they  may  think  needful  for  the  government  of  the 
school^  and  for  the  preservation  of  the  property  of  the  district,  and  also  to  deter- 
mine the  rates  of  tuition  to  be  paid  by  non-resident  pupils  attending  any  school  in 
said  district. 

3594.  The  said  trustees  shall  present  at  each  annual  meeting  a  statement 
in  writing,  of  all  receipts  and  expenditures  on  behalf  of  the  district  for  the  preced- 
ing year,  and  of  all  funds  then  on  hand,  and  an  estimate  of  the  amounts  necessary 
to  be  raised  by  the  district,  in  addition  to  the  money  to  be  received  from  the  primary 
school  fund  and  from  other  sources,  for  the  support  of  the  schools  of  said  district 
for  the  ensuing  year,  and  for  incidental  expenses  thereof;  and  the  said  district  may 
at  the  annual  meeting  vote  such  sums,  to  be  raised  by  tax  upon  the  taxable  prop- 
erty of  said  district,  as  may  be  required  to  maintain  the  several  schools  thereof  for 
the  year. 

8TTBDIVI8ION  VII.— COUNTY  SUPERINTENDENT. 

3595.  There  shall  be  a  county  superintendent  in  each  organized  county^ 
whose  term  of  service  shall  be  two  years,  and  who  shall  be  elected  at  the  same  time 
4ind  in  the  same  manner  as  other  oonnty  officers.     '*'It  shall  be  the  duty  of  the 
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county  clerk  to  notify  the  state  superintendent  of  the  election  of  the  county  super- 
intendent at  the  time  said  election  is  ascertained. 
All  after  *  added  1883,  p.  2Sl4. 

3596.  The  county  commissioners,  or  a  n^ajority  of  them  present  at  the  first  reg- 
ular session  of  each  year,  shall  determine  the  compensation  to  be  paid  to  the 
county  superintendent,  but  such  compensation  shall  not  be  less  than  twelve  hundred 
dollars  per  annum  in  counties  having  a  school  population  of  five  thousand  or  more;, 
and  not  less  than  one  thousand  dollars  per  annum  in  counties  having  a  school  pop- 
ulation of  four  thousand  and  less  than  five  thousand;  and  not  less  t£an  eight  hun- 
dred per  annum  in  counties  having  a  school  population  of  three  thousand  and  less 
thaf)  four  thousand;  and  not  less  than  five  hundred  dollars  per  annum  in  counties 
having  a  school  population  of  two  thousand  and  less  than  three  thousand ;  and  in 
counties  having  a  school  population  less  than  two  thousand,  a  per  diem  of  not  less 
than  three  and  one-half  dollars  or  more  than  five  dollars  for  each  day  actually  em- 
ployed in  the  duties  of  his  office.  The  number  of  days  necessary  for  the  duties  of 
his  office  shall  be  det^mined  by  the  county  superintendent,  but  the  number  of  days- 
so  employed  shall  not  be  less  than  the  number  of  school  districts  in  said  county,  and 
one  day  for  each  precinct  thereof  for  the  examination  of  teachers.  The  superintend- 
ent shall  file  in  the  office  of  the  county  clerk  a  sworn  statement  of  his  account. 

Amended  1883,  p.  294. 

3597.  The  county  superintendent  shall  examine  all  persons  offering  themsel  ves^ 
as  teachers  for  the  public  schools,  and  shall  attend  at  the  county  seat  upon  the  third 
Saturday  in  each  month  in  the  year  for  that  purpose,  and  at  such  other  times  and 
places  as  he.may  select,  by  giving  not  less  than  five  days'  notice  in  some  paper  pub- 
lished in  his  county,  or,  if  there  be  no  paper  published  in  such  county,  then  he  shall 
cause  to  be  posted  up  in  three  public  places  in  the  precinct  where  such  examinatioa 
is  to  take  place,  not  less  than  five  days  prior  to  such  examination,  a  notice  of  the 
time  or  place  thereof.  Any  certificate  granted  at  any  other  time  or  place  than  those 
specified  above  shall  be  null  and  void.  And  any  county  superintendent  who  shall 
violate  the  provisions  of  this  section  shall,  upon  conviction  of  the  same,  be  fined  ia 
any  sum  not  less  than  twenty-five  dollars. 

Amended  1883,  p.  295. 

3598.  The  county  superintendent  may  endorse  a  certificate  in  force  in  any 
county  in  this  state,  or  of  any  other  state,  without  examination,  and  said  endorse- 
ment shall  render  the  said  certificate  valid  in  his  county  for  such  time  as  the  super- 
intendent may  determine,  not  exceeding  two  years  from  the  date  of  said  endorsiement^ 
but  in  no  instance  for  a  longer  time  than  said  certificate  was  originally  intended  ; 
Providedy  That  the  superintendent  shall  have  power  to  revoke  said  certificate  for 
the  same  causes  and  in  like  manner  as  those  granted  by  himself. 

Teachers'  certificate  good  in  another  oonnty.     19,  495  (27  N.  W.,  728). 

3699.  He  shall  grant  certificates  in  such  forms  as  shall  be  prescribed  by  the 
state  superintendent  of  public  instruction,  licensing  as  teachers  all  persons  whom  on 
thorough  and  full  examination  he  shall  deem  qualified  in  respect  to  good  moral 
character,  learning,  and  ability  to  instruct  and  govern  a  school ;  but  no  certificate 
shall  be  granted  to  any  person  who  shall  not  pass  a  satisfactory  examination  in  or- 
thography, reading,  writing,  geography,  arithmetic,  physiology,  English  composi- 
tion, and  English  grammar ;  Provided,  That  no  person  shall  be  entitled  to  receive 
more  than  three  (3)  third  grade  certificates. 

3600.  There  shall  be  three  grades  of  certificates  of  teachers  to  be  granted  by 
the  county  superintendent,  in  his  discretion,  to- wit :  The  certificate  of  the  third 
grade  shall  be  granted  to  persons  who  shall  have  passed  satisfactory  examination  in 
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ihe  branches  specified  in  the  above  section,  which  certificate  shall  license  the  holder 
thereof  to  teach  in  some  special  district,  and  shall  not  continue  in  force  more  than 
«ix  months.  The  certificate  of  the  second  grade  may  be  granted  to  any  person  of 
approved  learning  and  character,  who,  in  addition  to  the  branches  specified  in  the 
above  section,  shsdl  pass  a  satisfactory  examination  in  history  of  the  United  StateSi 
X5ivil  governments,  book-keeping,  blackboard  drawing,  and  theory  and  art  of  teach- 
ing, which  certificate  shall  be  valid  throughout  the  county  for  one  year,  unless  sooner 
revoked.  The  certificate  of  the  first  grade  shall  be  granted  to  no  person  who  has 
not  taught  at  least  one  year,  with  approved  ability  and  success,  and  who  shall  not 
pass  a  satisfactory  examination  in  all  the  branches  required  to  obtain  a  second  grade 
certificate,  and  in  algebra,  geometry,  botany,  and  natural  philosophy,  which  certifi- 
cate shall  be  valid  throughout  the  county  in  and  for  which  it  was  granted  for  two 
years,  unless  sooner  revoked. 

3601.  The  county  superintendent,  or  any  authority  or  corporation  authorized 
io  grant  certificates  to  teachers,  may  revoke  any  such  certificate  for  any  reason 
which  would  have  justified  the  withholding  thereof  when  the  same  was  given;  as 
ibr  gross  negligence  of  duty  or  for  incompetency  or  immorality,  which  reasons 
shall  not  be  spread  on  the  records,  unless  requested  by  the  teacher,  but  no  certificate 
shall  be  revoked  without  notice  by  the  superintendent,  and  an  opportunity  to  ex- 
plain or  defend  his  conduct,  if  he  desires  such  opportunity.  No  certificate  shall  be 
revoked  except  by  the  authority  granting  it,  but  the  county  superintendent  shall 
report  to  the  authority  granting  said  certificate  the  fact  that  it  should  be  revoked, 
giving  his  reasons  therefor.  The  superintendent  shall  keep  a  record  of  all  certifi- 
<!ates  granted  and  annulled  by  him,  with  the  grade,  date,  and  duration  of  each,  and 
shall  deliver  such  record,  with  all  other  books  and  papers  belonging  to  his  ofiBce,  to 
Lis  successor, 

3602.  It  shall  be  the  duty  of  the  county  snperilltendent  to  visit  each 
of  the  schools  of  his  county  at  least  once  in  each  year  to  examine  carefully  into  the 
<liscipline  and  modes  of  instruction,  and  into  the  progress  and  proficiency  of  the 
pupils,  and  to  make  a  record  of  the  same,  and  to  counsel  with  teachers  and  district 
Doards  as  to  the  course  of  study  to  be  pursued,  atid  for  the  improvement  of  the  in- 
struction and  discipline  of  the  school ;  to  note  the  condition  of  the  school  house  and 
appurtenances  thereto,  and  to  suggest  a  place  for  new  school  houses  to  be  erected,  and 
for  warming  and  ventilating  the  same,  and  for  the  general  improvement  of  the 
school  house  and  grounds ;  to  promote,  by  public  lectures  and  teachers'  institutes, 
and  by  such  other  means  as  he  may  devise  for  the  improvement  of  the  schools  in  his 
county,  and  the  elevation  of  the  character  and  qualifications  of  the  teachers  thereof; 
to  consult  with  the  teachers  and  school  boards  to  secure  general  and  regular  attend- 
imce  of  the  children  of  his  county  upon  the  public  schools. 

3603.  It  shall  be  the  duty  of  the  county  superintendent  to  receive  all  such 
l)lanks  and  communications  as  may  be  directed  to  him  by  the  state  superintendent 
of  public  instruction,  and  to  dispose  of  the  same  in  the  manner  directed  by  tl:<» 
state  superintendent. 

3604.  The  county  superintendent  shall  examine  into  the  correctness  of  the 
reports  of  the  district  boards,  and  may,  when  necessary,  require  the  same  to  be 
amended,  and  shall  endorse  his  approval  on  such  as  he  shall  find  correct,  and  trans- 
mit duplicates  thereof,  together  with  such  other  information  as  may  be  required  of 
bim,  to  the  state  superintendent  of  public  instruction,  when  required  by  said  state 
superintendent 

3605.  The  county  superintendents  shall  be  Bubjected  tO  such  niles  and  in- 
struction as  the  state  superintendent  of  public  instruction  may  from  time  to  time 
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prescribe,  and  ihey  shall  report  annaallj  to  the  saperintendeDt  of  pdbllc  instnictioiv 
at  such  times  as  he  may  direct,  of  the  official  labors  performed,  and  of  the  g^ieral 
ooDdition  and  management  of  the  schoob  under  their  charge,  and  such  other  in* 
formation  as  may  be  required  of  them  by  said  superintendent. 

3606.  Whenever,  by  death,  resignation,  or  removal,  or  otherwise,  the  office  of 
superintendent  shall  become  vacant,  the  county  board  shall  have  power  to  fill  such 
vacancy. 

3607.  Should  any  district  neglect  to  send  in  the  reports  reouired  by  sec- 
tion 2,  subdivision  V,  of  this  chapter  £3579],  by  the  third  Monday  in  May,  it  shall 
be  the  duty  of  the  county  superintendent  to  notify  the  officers  of  such  districts  that 
the  report  is  due  and  should  oe  sent  at  once. 

3608.  The  county  superintendent  shall  report  on  or  before  the  first  Tuesday 
in  Septem^r  of  each  year,  to  the  superintendent  of  the  blind  asylum,  the  name^ 
age,  residence,  and  postoffice  address  of  every  person  blind  to  such  an  extent  as  to 
be  unable  to  acquire  an  education  in  the  common  schools,  and  who  resides  in  the 
county  in  which  he  is  superintendent,  and  also  to  the  superintendent  of  the  Ne- 
braska institute  for  the  deaf  and  dumb,  the  name,  age,  and  postoffice  address  of 
every  deaf  and  dumb  person  between  the  ages  of  five  and  twenty-one  years  who  re^ 
sides  within  his  county,  including  all  such  persons  as  may  be  deaf  to  such  an  ex> 
tent  as  to  be  unable  to  acquire  an  education  in  the  common  schools. 

SUBDIVISION  Vni. — STATE  SUPERINTENDENT. 

3609.  The  superintendent  of  public  instruction  shall  keep  an  office,  which 
shall  be  furnished  for  him,  at  the  seat  of  government  of  the  state,  and  he  shall  keep 
all  books  and  papers  pertaining  to  his  office  therein,  subject  at  all  times  to  the  ex- 
amination of  the  governor  or  auditor  of  state,  ,or  a  committee  from  either  branch  of 
the  legislative  assembly. 

3610.  He  shall  organize  teachers'  normal  institutes  at  such  times  and  places 
as  he  shall  deem  practicable.  He  shall,  as  far  as  practicable,  attend  said  institutes^ 
and  provide  proper  instructors  for  the  same,  and  in  other  ways  seek  to  improve  the 
efficiency  of  teachers,  and  advance  the  cause  of  education  in  the  state. 

3611.  He  shall  visit  such  schools  as  he  may  have  it  in  his  power  to  do,  and 
witness  and  advise  with  teachers  and  school  officers  upon  the  manner  in  which  they 
are  conducted. 

3612.  He  shall  decide  disputed  points  in  school  law,  and  all  such  decisions 
shall  be  held  to  have  the  force  of  law  till  reversed  by  the  courts. 

3613.  He  shall  prescribe  forms  for  making  all  reports  and  r^ulations  for 
all  proceedings  under  the  general  school  laws  of  the  state. 

3614.  He  shall  cause  to  be  printed,  in  pamphlet  form,  the  school  laws  and 
laws  relating  to  the  school  lands,  with  blank  forms  prescribed  by  him,  and  furnish 
each  county  su|)erintendent  with  a  sufficient  nnmber  to  supply  the  district  officers 
within  his  jurisdiction. 

3616.  He  shall  annually,  on  the  first  day  of  January,  submit  to  the  governor 
of  the  state  a  full  report  of  the  operations  of  his  office  during  the  year,  which 
report  shall  contain  a  statement  of  the  school  funds  of  the  state,  and  an  account  of 
the  receipts  and  expenditures  for  the  purpose  of  schools,  a  statement  of  the  condition 
of  the  common  schools  and  other  educational  institutions  chartered  or  fostered  by  the 
state,  embracing  the  number  of  schools  of  the  several  grades,  the  number  and  aver- 
age compensation  of  the  teachers,  the  names  and  compensations  of  county  superin* 
teudents,  the  number  of  pupils  attending  the  several  schools,  the  enumeration  of 
youth  by  counties,  the  value  of  school  houses,  sites,  apparatus,  and  furniture,  a  state* 
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ment  of  such  plans  as  he  may  devise  for  the  better  management  of  the  suliuul  funds 
and  the  school  system,  and  such  other  statements  as  he  may  deem  expetiieut  to  com- 
municate  relatmg  to  his  office  and  popular  education. 

3616.  He  shall  cause  his  report  to  be  printed,  by  the  state  printeri^j  and  shall 
deliver  at  the  commencement  of  each  r^ular  session  of  the  legislature  odc  ljiui(tietl 
copies  thereof  to  the  senate  and  four  hundred  copies  to  the  house  of  reiMi^-sentativos, 
and  transmit  one  copy  to  each  district  director  in  the  state  and  one  to  mwh  eouiity 
superintendent. 

3617.  He  shall^  semi-annually,  on  pr  before  the  third  Monday  Jii  June  and  tin* 
last  Monday  in  December,  make  an  apportionment  of  the  funds  wbich  arc  iu  the 
treasury  and  which  are  applicable  to  the  support  of  schools,  which  aj)]wrtiuiiiueiiL 
shall  be  based  upon  the  enumeration  of  youth  reported  to  the  state  ^^iipcnuientJent 
,by  the  county  superintendents. 

Sees.  3618  and  3619.  ''An  act  to  authorize  the  state  superintendent  of  ^uYAiv  in^triuiion  to 
appoint  a  deputy,  to  define  the  duties  of  the  same,  and  to  fix  the  salary  of  said  deputy.  '  t^f}! ,  p, 
316.     In  force  July  4. 

3618.  The  superintendent  of  public  instruction  of  the  state  of  Nebraska  ^hM 
have  power  to  appoint  a  deputy  superintendent  of  public  instruction,  and  tlif  said 
deputy  may  do  and  perform,  in  the  absence  or  inability  of  the  superintuiukiu  ul 
public  instruction,  all  the  acts  and  duties  that  may  be  authorized  and  r-eqtLirHl  to  Im 
performed  by  the  superintendent  of  public  instruction;  and  the  superiiuind^  iit  shnM 
be  responsible  for  all  the  official  acts  of  his  deputy. 

3619.  Said  deputy  shall  receive  a  salary  of  fifteen  hundred  dollaif^  (^lAiJUf 
per  annum,  to  be  paid  by  warrant  of  the  auditor  of  public  accounts  on  tliL'  trLa-^nrui^ 
said  warrant  to  be  drawn  monthly. 

SUBDIVISION  IX. — ^THE  TEACHER. 

3620.  No  person  shall  be  accounted  a  qualified  teacher,  within  the  niL^tiiiM- 
of  the  school  law,  who  has  not  a  certificate  in  force  from  a  county  supei  Inti  nliut,  ^  ; 
one  as  provided  for  in  subdivision  14,  section  19  of  this  chapter  (Subdivision  *'  Sin  vj, -^ 
in  cities")  [3682]/or  a  certificate  or  diploma  from  a  state  normal  school  ot  Nelini^kn. 
a  certificate  from  the  state  superintendent  of  public  instruction,  or  a  difdonjn  iVon*  n 
state  normal  school  of  another  state,  approved  by  the  state  superinteiideDt  of  tin- 
state,  *but  such  approval  shall  not  be  given  until  the  holder  of  said  dijilunia  presi^nK 
proof  of  successful  teaching  for  one  year  in  Nebraska,  and  presents  a  ilrst  gra/l«* 
county  certificate  given  in  this  state. 

All  after  *  added  1885,  p.  326.  Statute  prohibits  school  board  from  pay  log  tenclier  wlio  huK 
no  certificate;  but  the  prohibition  is  on  the  school  board  and  not  on  the  teacher,  i^nd  whf^n  orjie 
paid,  it  cannot  be  recovered  back.  13,  55  (13  N.  W.,  16).  Board  may  discharge  a  ttuchtr  toiiu*Ji 
to  be  incompetent.     6, 173. 

3621.  Every  teacher  shall  make  a  monthly  return  to  the  dimtor  of  tin 
district,  of  the  number  of  pupils  attending  his  or  her  school,  the  wahw^  nud  uis*'-^ 
of  each,  the  days  attended,  the  studies  pursued,  and  no  teacher  will  hv  ruiitUil  li* 
receive  pay  in  full  for  a  term's  service  till  the  term  summary  is  pmiHily  UlUd 
out  and  approved  by  the  director. 

3622.  In  the  absence  of  any  agreement  between  the  director  and  tern  lioi  i<>  lin 
contrary,  twenty  days  shall  constitute  a  school  month. 

3623.  Permanent  teachers  of  high  character  and  broad  scholai-lH[s.  nud  nln. 
have  a  successful  experience,  may,  upon  examination  by  the  state  ssujm  linttnilrhu 
or  by  a  committee  of  three  competent  teachers  appointed  by  him,  receive  :\  inofrs- 
sional  state  certificate,  which  shall  authorize  the  holder  to  teach  in  any  \m\i\\i- 
fichool  in  the  state,  without  further  examination;  Provided,  That  uo  V\i\*  itrtifiLutc 
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sliall  be  in  force  after  its  holder  shall  permit  a  space  of  three  years  to  lapse  without 
following  some  educational  pursuit,  unless  said  certificate  be  endorsed  by  the  acting 
state  superintendent.  Provided  further.  That  graduates  of  colleges  and  universities 
of  good  standing,  who  have  received  a  certificate  of  the  first  grade  in  this  state  and 
who  shall  have  taught  in  any  high  school  in  the  state  with  ability  and  success  for 
at  least  three  years,  shall  be  entitled  to  a  professional  certificate  without  further  ex- 
amination. 

3624.  The  branches  required  for  a  professional  state  certificate  shall  be  the 
following,  to-wit:  Written  arithmetic,  Unit^  States  history,  reading  and  elocution, 
English  grammar,  common  and  physical  geography  with  map  drawings,  physiology, 
algebra,  natural  philosophy,  chemistry,  composition  and  rhetoric,  book-keeping, 
plane  geometry,  plane  trigonometry,  geology,  zoology,  botany,  English  literature, 
general  history,  intellectual  philosophy,  civil  government,  and  school  laws,  and  the 
theory  and  art  of  teaching. 

Amended  1885,  p.  327. 

Sees.  3625  and  3626.  ''An  act  relating  to  tbe  study  of  physiology  and  hygiene  in 
the  public  schools,  and  examination  therein  of  teachers'  certificates. ''   1685,  p.  332.  In  force  June  5. 

3625.  Provisions  shall  be  made  by  the  proper  school  authorities  for  in- 
structinc^  the  pupils  in  all  schools  supported  by  public  money,  or  under  state  con- 
trol, in  physiology  and  hygiene,  with  special  reference  to  the  effects  of  alco- 
holic drinks  and  other  stimulants  and  narcotics  upon  the  human  system. 

3626.  No  certificate  shall  be  granted  to  any  person  to  teach  in  the  public 
schools  of  the  state  of  Nebraska,  after  the  first  day  of  January,  eighteen  hundred 
and  eighty-six,  who  has  not  passed  a  satisfactory  examination  in  physiology  and 
hygiene,  with  special  reference  to  the  effects  of  alcoholic  drinks  and  other  stimur 
lants  and  narcotics  on  the  human  system. 

SUBDIVISION   X. — teachers'   INSTITUTES. 

3627.  For  the  purpose  of  allowing  teachers  an  opportunity  to  improve  them- 
selves in  the  art  of  teachings  tWO  kinds  of  teachers'  institutes  shall  be  held  in 
the  state,  viz.:  normal  institutes  to  be  organized  by  the  state  superintendent,  and 
eoimty  institutes  to  be  organized  by  the  county  superintendents. 

3628.  Normal  institutes  shall  be  organized  at  such  times  and  places  as  the 
state  superintendent  shall  deem  practicable.  He  shall  fix  the  length  of  term,  desig- 
nate what  counties  shall  be  included,  and  provide  competent  instructors  to  conduct 
them. 

3629.  It  shall  be  the  duty  of  the  county  superintendents  of  the  counties 
included  in  such  district  to  attend  such  institute,  at  least  one  week,  for  the 
purpose  of  comparing  notes  with  the  state  superintendent  and  other  county  superin- 
tendents on  the  methods  of  school  work. 

3630.  For  the  purpose  of  defraying  the  expenses  of  these  institutes  there  is 
hereby  appropriated  the  entire  institute  fund  of  the  county  in  which  the  institute  is 
located;  and  the  further  sum  of  two  dollars,  to  be  paid  out  of  the  institute  fund  of 
any  county  from  which  any  teachers  go  to  attend  said  institute,  for  each  teacher  who 
attends  from  such  county. 

3631.  To  form  a  fond  to  defiray  the  expense  of  institutes,  each  teacher  ex- 
amined for  a  certificate,  or  who  has  a  certificate  renewed  or  endorsed  by  the  county 
superintendent,  shall  pay  the  sum  of  one  dollar  to  the  county  superintendent,  to 
which  sum  thus  raised  the  county  commissioners  shall  add  each  year  that  an  insti- 
tute is  held  in  the  county  the  sum  of  twenty-five  dollars  from  the  general  fund  of 
the  county;  and  if  they  deem  it  desirable  they  may  increase  the  amount  to  any 
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sum  they  desire,  not  to  exceed  one  hundred  dollars.  The  county  superintendent 
shall  make  a  quarterly  statement,  under  oath,  to  the  county  commissioners,  of  fdl 
money  received  by  him  for  the  institute  fund,  and  of  all  money  disbursed  by  him 
from  said  fund. 

Amended  1883,  p.  295. 

3632.  All  disbursements  from  the  institute  fund  shall  be  upon  the  order  of 
the  county  superintendent,  and  upon  bills  approved  by  him,  which  bills  shall  be 
filed  in  his  office.  *The  county  superintendent  may  at  his  discretion  revoke  the 
certificate  or  refuse  to  grant  a  certificate  to  any  teacher  .who  refuses  to  attend  the 
county  institute.  Should  graduates  from  the  elementary  course  of  the  normal 
school  refuse  to  attend  the  county  institute,  it  shall  be  the  duty  of  the  county  super- 
intendent to  report  such  refusal  to  the  principal  of  the  normal  school,  who  may  at 
his  discretion  revoke  the  certificate  of  such  normal  graduate  for  such  refusal  to  at- 
tend. The  county  superintendent  shall  notify  the  directors  when  the  institute  will 
begin,  and  all  common  schools  shall  be  closed  during  the  continuance  of  the  in- 
stitute. 

Amended  and  all  after*  added  1883,  p.  296. 

SUBDIVISION  XI. — SCHOOL  FUNDS. 

8633.  For  the  purpose  of  afibrding  the  adyantages  of  free  education  to  all  the 
youth  of  this  state,  the  state  common  SChool  fund,  in  addition  to  the  funds  de- 
rived from  the  sale  of  school  lands  and  interest  thereon,  and  fines  and  forfeitures  as 
provided  by  statutes  and  the  constitution,  shall  be  further  increased  by  annual  levy 
and  assessment  of  not  to  exceed  1^  mills  upon  the  dollar  valuation  on  the  grand  list 
of  the  taxable  property  of  the  state;  and  the  amount  so  levied  and  assessed  shall 
be  collected  in  the  same  manner  as  other  state  taxes,  and  when  collected  shall  be 
semi-annually  distributed  to  the  several  counties  of  this  state,  in  proportion  to  the 
enumeration  of  scholars,  and  be  applied  exclusively  to  the  payment  of  teachers' 
wages. 

3634.  The  county  treasurer  shall  collect,  or  cause  to  be  collected,  the  fines 
and  all  moneys  for  school  purpose  in  his  county,  and  take  all  proper  measures 
to  secure  to  each  district  its  full  amount  of  school  funds,  and  all  county  treasurers 
shall  report  to  the  state  treasurer  and  state  auditor  semi-annually,  on  or  before  the 
third  Monday  in  April  and  the  first  Monday  in  November,  and  at  such  other  times 
as  the  auditor  may  require,  a  statement  showing  the  whole  amount  of  moneys  col- 
lected on  account  of  state,  county,  and  district  school  tax,  and  from  all  other  sources 
respectively,  noting  the  interest  separately,  and  the  amount  received  on  account  of 
licenses  and  fines,  and  from  all  other  sources  from  which  school  funds  are  derived, 
together  with  a  statement  showing  the  amount  paid  out,  to  whom,  and  on  what  ac- 
count, and  at  the  same  time  the  county  treasurer  shall  pay  over  to  the  state  treasurer 
all  funds  and  moneys,  from  whatever  source  derived,  belonging  to  the  general  school 
fund  in  his  hands,  and  make  a  settlement  thereof  with  the  state  treasurer. 

Treasurer  may  maintain  action  to  recover  fines  and  liquor  license  money  belonging  to  the 
M^bool  fond.  5,  309;  9,  352  (2  N.  W.,  722).  Treasurer  of  county  proper  party  to  institute 
tictions  to  see  that  each  district  has  its  full  amount  of  school  funds.     9,  405  (2  N.  W.,  877). 

3635.  The  state  treasurer  shall,  semi-annually,  on  or  before  the  third  Mon- 
day in  May  and  the  first  Monday  in  December,  make  a  complete  exhibit  of  all 
moneys  belonging  to  the  school  fund  of  the  state,  as  returned  to  him  from  the  sev- 
eral counties,  together  with  the  amount  derived  from  other  sources,  and  deliver  the 
same  duly  certified  to  the  state  superintendent;  and  within  twenty  days  thereafter 
the  state  superintendent  shall  make  the  apportionment  of  said  funds  to  such 
counties  according  to  the  pro  rata  enumeration  of  scholars  in  each  county  last 
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returned  from  the  county  superintendent^  and  certify  the  apportionment  of  each  to- 
the  county  superintendent  oi  the  proper  county  and  to  the  state  auditor,  who  shall 
draw  a  warrant  on  the  state  treasurer  in  favor  of  the  various  counties  for  the  amount 
so  specified  by  the  state  superintendent. 

3636.  The  several  county  superintendents  shall  immediately  and  withia 
twenty  days  after  receiving  such  apportiouments,  and  after  adding  thereto  all  moneys 
received  by  the  county  treasurer  on  account  of  fines  and  licenses,  apportion  the 
entire  amount  as  follows,  to- wit:  One-fourth  of  the  whole  amount  to  be  distributed 
equally  to  the  several  districts  in  the  county,  and  the  remaining  three-fourths  of  the 
whole  to  be  distributed  to  the  several  districts  in  his  county  pro  rata,  according  to 
the  enumeration  of  scholars  last  returned,  by  the  directors  of  the  various  districts, 
and  no  district,  city,  or  village  which  shall  have  failed  to  sustain  a  school  fcH*  the 
length  oi  time  required  by  section  14,  subdivision  II,  of  this  cfai^itar  [3545],  shall 
be  entitled  to  receive  a  portion  ni  the  fiuuL 

3637.  When  a  new  district  is  formed  from  other,  districts  where  during  the 
preceding  school  year  school  has  been  kept  open  the  term  required  by  law,  such  new 
district  will  be  held  and  deemed  to  have  had  school  the  lawful  time,  and  apportion- 
ment shall  be  made  to  it  accordingly. 

3638.  In  making  the  ^^ one-fourth'^  apportionment  each  fractional  district 
shall  receive  one-half  as  much  as  a  full  district. 

3639.  The  county  su))erinteAde»t  shall  immediately  after  making  such  appor- 
tionment enter  the  same  in  a  book  kept  for  that  purpose,  and  shall  furnish  the 
county  treasurer  with  a  certified  copy  of  such  apportionment,  and  each  of  the  di- 
rectors in  the  respective  districts  in  his  county  a  certificate,  showing  the  amount 
due  such  district,  which  amount  shall  be  subject  to  the  order  of  the  director  on  the 
county  treasurer,  when  properly  countersigned  by  the  moderator. 

3640.  County  treasurers  ^re  not  allowed  to  charge  a  per  cent  for  receiv- 
ing and  disbursing  the  state  school  appropriation. 

3641.  School  district  treasurers  are  forbidden  to  lend  or  use  any  part  of 
the  school  moneys  which  may  be  in  their  hands  under  penalty  of  fine  and  imprison- 
ment, under  the  provisions  of  the  statute  regarding  eml>ezzlement. 

3642.  Hereafter  before  a  school  district  treasurer  shall  be  allowed  to  draw 
the  state  apportionment  from  the  county  treasurer  he  must  present  a  certificate  from 
the  county  superintendent  setting  forth  that  such  district  has  had  the  legal  number 
of  months  of  school,  has  made  the  census  report  properly,  and  has  made  the  proper 
financial  report  required  by  law. 

SUBDIVISION  Xn. — SCHOOL   HOUSE  SITES. 

3643.  If  the  owner  of  any  real  estate  on  which  a  school  board  may  desire  to 
locate  a  school  house  refuses  or  neglects  tO  grant  the  site  on  his  or  her  premises, 
or  if  such  owner  cannot  be  found,  the  county  superintendent  shall  appoint  three  dis- 
interested persons,  none  of  whom  shall  be  residents  of  the  district,  whose  duty  it 
shall  be,  after  taking  an  oath  to  faithfully  discharge  the  duties  imposed  on  them  by 
this  subdivision,  to  inspect  such  real  estate  and  assess  the  damages  which  such  owner 
shall  sustain  by  the  appropriation  of  his  land  for  the  use  of  said  house  and  school,, 
and  make  a  report  to  said  county  superintendent,  giving  amount  of  land  and  dam- 
ages, with  exact  location  of  land,  and  who  shall  file  and  preserve  the  same  in  his 
office.  Each  person  acting  as  such  appraiser  shall  receive  the  sum  of  two  dollars 
per  day  for  his  services. 

3644.  The  school  board  shall  pay  the  cost  of  this  appraisement,  and  after 
paying  to  the  owner  of  the  land  the  amount  of  damages  assessed  may  enter  upon 
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and  oooapy  the  land  as  long  as  the  district  desires  to  use  it  for  district  purposes ;  but 
should  the  same  cease  to  be  used  for  school  purposes  it  will  revert  back  to  the  owner 
of  the  fee  simple  of  the  land  from  which  it  was  taken  on  the  payment  by  him  of 
the  amount  originally  paid  for  the  land  without  interest. 

3645.  When  land  is  thus  taken  without  the  consent  of  the  owner,  it  shall 
not  be  ^ore  in  amount  than  one  acre,  and  all  orchards,  gardens,  public  parks,  shall 
not  be  liable  to  be  thus  taken,  nor  shall  land  be  taken  within  twenty  rods  of  any 
residence. 

3646.  The  owner  of  land  thus  taken  may  appeal  to  the  district  court,  and 
such  appeal  shall  be  taken  within  60  days  and  in  the  same  manner  and  by  the  same 
proceeding  as  in  cases  of  condemnation  by  a  railroad  company  for  right  of  way,, 
but  the  sdiool  board  shall  not  be  liable  for  costs  of  appeal  unless  the  court  grant 
greater  damages  than  the  committee  of  appraisement  gave. 

3647.  When  it  is  desired  to  locate  a  school  house  site  on  BOhool  land  be- 
longing to  the  state,  the  state  land  commissioner  is  hereby  authorized  to  sell  to  the 
district  not  less  than  one  nor  more  than  four  acres,  and  give  a  deed  to  the  district  in 
fee  simple  in  the  name  of  the  state  as  in  other  cases. 

SUBDIVISION  XIII. — ^THE  STATE  NORMAL  SCHOOL. 

3648.  The  state  normal  school  shall  be  under  the  direction  of  a  board  of 
education,  consisting  of  seven  members,  five  of  whom  shall  he  appointed  by  the 
goveruor  for  a  term  of  five  years  each,  and  the  state  treasurer  and  the  state  superin- 
tendent of  public  instruction  shall  by  virtue  of  their  office  be  members  of  said 
board ;  Provided,  That  the  present  appointed  members  of  the  board  shall  continue 
to  hold  their  several  offices  till  the  limit  of  the  time  for  which  they  were  appointed. 
All  vacancies  occurring  in  the  board  shall  be  filled  by  appointment  by  the  gov- 
ernor. 

3649.  The  membeni  of  the  board  of  education  shall  annually  electa  presi- 
dent and  a  secretary  from  among  their  own  number,  and  the  state  treasurer  shall 
be  treasurer  of  the  board  by  virtue  of  his  office. 

3650.  It  shall  be  the  duty  of  the  secretary  to  keep  an  exact  and  detailed 
account  of  the  doings  of  the  board,  and  on  the  first  day  of  January  of  each  year 
he  shall  transmit  to  the  governor  a  report  of  all  expenditures  made  during  the  pre- 
ceding years,  vouchers  for  which  shall  be  kept  on  file  in  the  office  of  the  secretary 
and  open  to  the  inspection  of  the  governor,  auditor,  and  members  of  the  legislature. 

3651.  The  said  board  shall  have  power  to  appoint  a  principal,  assistant 
teachers,  and  such  other  employees  as  may  be  required,  to  fix  their  compensation 
and  prescribe  their  duties.  They  shall  have  power  to  remove  all  persons  appointed 
by  them,  provided  that  the  affirmative  votes  of  four  members  of  the  board  shall  be 
necessary  to  remove  a  principal  or  an  assistant  during  the  time  for  which  such  per- 
sons were  appointed. 

3652.  The  board  of  education  shall  receive  no  compensation  for  their  serv- 
ices, but  shall  be  reimbursed  actual  expenses  incurred  in  attending  upon  meetings 
of  the  board. 

3653.  The  board  shall  hold  each  year  two  regular  meetings,  the  last  week 
of  the  spring  term  in  June,  and  the  last  week  of  the  winter  term  in  December,  and 
such  special  meetings  as  may  be  found  necessary. 

3654.  The  board  shall  adopt  all  needful  rules  and  regulations  for  the  careful 

E reservation  of  the  buildings,  furniture,  apparatus,  grounds,  timber,  shrubbery,  etc., 
elonging  to  the  school. 

3655.  The  principal  shall  be  the  chief  executive  officer  -of  the  school,  and 
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shall  be  responsible  to  the  board  for  the  control  and  management  of  the  same.  All 
teachers  and  other  subordinates  in  said  school  shall  be  under  the  direction  of  the 
principal,  subject  to  the  general  regulations  of  the  board. 

3656.  The  board  in  their  r^ulations,  and  the  principal  in  his  supervision  and 
government  of  the  school  shall  exercise  a  watchful  guardianship  over  the  morals 
of  the  pupils,  but  no  religious  or  sectarian  test  shall  be  applied  in  the  selection 
of  teachers,  and  none  shall  be  adopted  in  the  school. 

3657.  Any  student  having  completed  the  common  school  course  shall  be  en- 
titled to  a  certificate,  good  for  two  years,  in  any  part  of  the  state;  any  student 
completing  the  higher  course  of  study  in  a  satisfactory  manner  shall  be  entitled  to  a 
diploma,  which  diploma  will  entitle  the  holder  to  teach  in  any  of  the  schools 
of  the  state  without  further  examination  for  the  space  of  three  years.  Any  grad- 
uate of  the  higher  course  who  shall  after  graduation  teach  two  annual  terms  of 
school  of  not  less  than  six  months  each,  or  their  equivalent,  and  shall  produce  a 
certificate  of  good  moral  conduct,  and  satisfactory  discharge  of  professional  duties 
from  the  board  or  boards  of  directors  of  the  district  or  districts  in  which  the  appli- 
cant taught,  countersigned  by  the  county  superintendent  of  the  proper  county  or 
counties,  shall  be  entitled  to  receive  an  additional  diploma,  good  for  life;  Provided, 
That  any  teacher  producing  satisfactory  proof  of  three  years'  successful  teaching 
previous  to  graduation  in  the  higher  course  of  study  may  receive,  upon  graduation, 
diploma,  good  for  life ;  Provided,  That  no  life  diploma  shall  be  in  force  after  its 
holder  shall  permit  a  space  of  three  years  to  elapse  without  following  some  educational 
pursuit,  unless  said  diploma  be  endorsed  by  the  acting  state  superintendent.  "^Pro- 
vided, That  each  holder  of  a  certificate  from. the  common  school  course  or  a  diploma 
from  the  higher  course  shall,  before  he  begins  to  teach,  register  the  same  in  the  office 
of  the  county  superintendent  of  the  county  in  which  he  shall  teach ;  and  for  such 
registration  he  shall  pay  a  fee  of  one  dollar,  which  shall  go  into  the  institute  fund 
of  said  county. 

All  after  *  added  1889,  p.  560. 

3658.  All  funds  appropriated  for  the  use  and  benefit  of  the  normal  school, 
together  with  the  income  arising  from  the  lease  and  sale  of  the  endowment  lands 
belonging  to  said  school,  shall  be  under  the  direction  and  control  of  said  board  of 
education,  subject  to  the  provisions  herein  contained.  The  treasurer  shall  pay,  out 
of  the  proper  funds,  all  drafts  for  moneys  to  be  expended  under  the  provisions  of 
this  subdivision,  such  orders  or  drafts  to  be  drawn  by  the  auditor  on  certificates  by 
the  secretary,  countersigned  by  the  president  of  the  board.  No  such  certificates  shall 
be  given  except  upon  accounts  audited  and  allowed  by  the  board  in  open  meeting. 

3659.  All  the  lands  remaining  unsold  of  the  twenty  sections  heretofore  ap- 
propriated as  an  endowment  fund  for  the  state  normal  school,  and  all  the  endow- 
ment fund  hitherto  derived  from  the  sale  of  such  lands,  shall  be  and  the  same  is 
hereby  confirmed  as  such  endowment,  to  be  forever  used  for  this  purpose. 

3660.  Students  when  entering  the  school  for  the  first  time,  shall  pay  a  matric- 
ulation fee  of  five  dollars.  The  moneys  thus  received  shall  be  paid  into  the  hands 
of"  the  state  treasurer,  and  shall  be  held  as  a  library  fund,  and  the  board  of  education 
shall  from  time  to  time  appropriate  the  same  for  the  purchase  of  books  for  the  nor- 
mal school  library. 

3661.  All  moneys  received  for  the  use  of  rooms  in  the  dormitory  shall  be 
expended  by  the  board  in  repairs  of  dormitory  and  the  furniture  of  the  same,  when- 
ever such  repairs  are  needed. 

3662.  The  exclusive  purpose  of  this  school  is  the  training  and  instruction 
of  persons,  both  male  and  female,  in  the  arts  of  teaching  and  managing  schools,  and 
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in  the  principles  and  practice  of  the  various  branches  of  learning  taught  in  onr 
public  schools. 

3663.  The  boaid  shall  make  such  rules  and  r^ulations  for  the  admission 
of  pupils  to  the  school  as  may  seem  to  be  best  for  the  interest  of  the  school  aud  not 
inconsistent  with  the  purpose  for  which  the  school  has  been  established. 

STATE  UNIVERSITY. 

Sees.  3664  to  3685.  **An  act  to  establish  the  university  of  Nebraska."  186B,  p.  172.  In 
force  Febniarj  15.     (Sees.  5  and  9  repealed  1875,  p.  59.) 

3664.  That  there  shall  be  established  in  this  state  an  institution  under  the 
name  and  style  of  "The  University  of  Nebraska.^' 

For  act  of  location  see  sec.  3891. 

3665.  The  object  of  such  institution  shall  be  to  afford  to  the  inhabitants  of 
this  state  the  means  of  acquiring  a  thorough  knowledge  of  the  various  branches  of 
literature,  science,  and  the  arts. 

3666.  The  general  government  of  the  university  shall  be  v^ted  in  a  board 
of  six  regents,  elected  by  the  electors  of  the  state  at  large,  according  to  the  provis- 
ions of  the  constitution  of  1875.  Vacancies  occurring  in  the  board  between  one 
general  election  and  another  may  be  filled  by  the  governor;  Provided  alwmjs^  That 
any  person  thus  appointed  to  fill  a  vacancy  shall  hold  his  oflBoe  until  the  next  gen- 
eral election  succeeding  his  api)oiutment,  and  no  longer. 

Board  formerly  consisted  of  twelve  members,  not  elective.  Amended  1877,  p.  56.  BageiiU 
can  exercise  only  delegated  powers;  may  sne  and  be  sned,  bat  cannot  maintain  an  action  to  r&< 
cover  funds  belonging  to  the  aniversity.     5,  428. 

3667.  The  board  of  regents  shall  have  full  power  to  appoint  their  own 
presiding  officer  and  secretary.  And  they  shall  constitute  a  body  corpomte,  to  be 
known  as  "The  regents  of  the  university  of  Nebraska,''  and  as  suclj  iiiny  sue  and 
be  sued,  and  may  make  and  use  a  common  seal,  and  alter  the  same  at  pleasure. 
They  may  acquire  real  and  personal  property  for  the  use  of  the  univei*sity,  and 
may  dispose  of  the  same  whenever  the  university  can  be  advantaged  thereby;  Pro- 
videdj  They  shall  never  dispose  of  grounds  upon  which  buildings  of  the  university 
are  located,  without  consent  of  the  legislature. 

Rewritten  1877,  p.  56.  Can  only  dispose  of  money  as  appropriated  by  the  legislature.  17i. 
612  (24  N.  W.,  202.) 

3668.  The  regents  shall  have  power,  and  it  is  hereby  made  their  duty,  to  en- 
act laws  for  the  government  of  the  university,  to  elect  a  chancellor,  who  shall  be  the 
chief  educator  of  the  institution,  and  the  prescribed  number  of  professors  and  tu- 
tors, and  a  steward ;  to  prescribe  the  duties  of  all  the  professors  and  oflBcers,  and  to  fix 
their  compensation.  They  shall  have  power  to  remove  any  professor  or  officer,  but 
only  upon  the  proof  of  written  charges,  and  after  affording  to  the  person  complained 
against  an  opportunity  for  defense. 

3669.  The  university  may  embrace  five  departments,  to-wit:  Fird — A  col- 
lie of  literature,  science,  and  art.  Second — An  industrial  collie,  embracing  ag- 
riculture, practical  science,  civil  engineering,  and  the  mechanic  arts.  Third — A 
collie  of  law.     Fourth — A  college  of  medicine.     Fifth — A  college  of  the  fine  arts. 

Amended  1877,  p.  56. 

3670.  The  regents  shall  be  empowered  to  establish  in  these  several  colleges  eucb 
chairs  of  instniction  as  may  be  proper,  and  so  many  of  them  a»  the  funds  of 
the  univei'sity  may  allow.  They  shall  also  be  authorized  to  require  professors  to 
perform  duties  in  more  than  one  of  the  several  colleges,  whenever  they  shall  deem 
it  wise  and  proper  so  to  do. 

Original  section  specified  what  chairs  shonld  be  established.    Amended  1877,  p.  57. 

3671.  The  governor  shall  set  apart  two  sections  of  any  agricultural  college  land, 
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or  saline  land,  belonging  to  the  state^  and  shall  notify  the  state  land  commissioner 
of  sach  reservation,  for  the  purpose  of  a  model  flEUlIly  as  a  part  of  the  collie  of 
agricultare;  and  such  land,  so  set  apart,  shall  not  be  disposed  of  for  any  other 
purpose. 

3672.  The  several  buildings  of  the  university  shall  all  be  erected  within 
a  radius  of  four  miles  from  the  state  house. 

3673.  The  regents  shall,  when  the  number  of  students  in  any  particular  branch 
ahall  require,  elect  one  or  more  tutors  to  give  instruction  in  such  branch  of  study; 
but  such  tutors  shall  not  be  considered  as  belonging  to  the  faculty  of  the  college  in 
which  they  may  be  employed. 

3674.  The  immediate  government  of  each  college  shall  be  by  its  own 
faculty,  which  shall  consist  of  the  professors  therein,  but  no  course  of  study  shall  be 
adopted,  or  series  of  text  books  used,  without  the  approval  of  the  board  of  regents. 

3675.  The  board  of  r^nts  shall  have  exclusive  authority  to  confer  degrees 
and  grant  diplomas,  but  each  college  may,  in  its  discretion,  grant  rewards  of  merit 
to  its  own  students.  No  student  shall,  upon  graduation,  receive  any  diploma  or  de- 
gree, unless  he  shall  have  been  recommended  for  such  honor  by  the  faculty  of  the 
coU^  in  which  he  shall  have  pursued  his  studies.  The  regents  shall  also  have 
power  to  confer  the  usual  honorary  d^rees  upon  other  persons  than  graduates  of 
this  university,  in  recognition  of  their  learning  or  devotion  to  literature,  science,  or 
art*;  but  no  d^ree  shall  be  conferred  in  consideration  of  the  payment  of  money  or 
other  valuable  thing. 

3676.  The  fee  of  admission  to  any  college  in  the  university  shall  be  five 
dollars  each  for  all  persons,  *and  the  amount  arising  therefrom,  together  with  all  other 
tuition  fees,  shall  be  paid  into  the  hands  of  the  university  treasurer,  and  shall  be 
held  as  a  library  fund,  and  the  board  of  regents  shall  annually  appropriate  the  same 
for  the  purchase  of  books  for  the  university  library.*  A  reasonable  course  of  study, 
precedent  to  admission,  shall  be  prescribed  by  the  board  of  regents,  and  no  appli- 
cant who  shall  fail  to  pass  an  examination  in  any  part  of  such  course  shall  be  ad- 
mitted ;  Provided,  Any  person  who  shall  produce  a  certificate  from  a  county  super- 
intendent of  common  schools,  that  he  has  passed  honorably  through  the  course  of 
study  prescribed  in  the  high  school,  under  the  common  school  laws  of  the  state,  may 
be  admitted  without  further  examination. 

♦  to  *  inserted  1873.    G.  S.,  p.  1053. 

3677.  All  persons  residing  within  this  state,  and  who  shall  fill  the  require- 
ments of  the  preceding  section,  may  be  admitted  to  any  organized  collie  of 
the  university,  and  students  entering  the  college  of  literature,  science,  and  art,  or 
the  industrial  college,  shall  not  be  required  to  pay  any  other  tuition  fee  than  the 
matriculation  fee  during  the  term  of  four  years.  All  other  students  in  these  col- 
leges, and  all  who  elect  to  remain  under  instruction  for  a  longer  term  than  four 
years,  shall  be  require  to  pay  such  fees  as  the  board  of  r^ents  may  determine. 
Students  may  be  admitted  to  the  colleges  of  law,  medicine,  and  fine  arts  upon  such 
terms  and  be  required  to  pay  such  tuition  and  fees  as  the  board  of  regents  may  deter- 
mine. Persons  not  residents  of  this  state  may  be  admitted  to  the  privileges  of  the 
university  in  any  college  or  department  thereof,  if  otherwise  qualified,  upon  such 
terms  as  to  the  payment  of  tuition  and  other  fees,  in  addition  to  a  matriculation  fee^ 
as  the  board  of  regents  may  prescribe. 

Amended  1891,  p.  355. 

3678.  The  r^nts  shall  procure  all  text  books  to  be  used  in  the  university^ 
and  shall  furnish  them  to  students  at  cost.  The  regents  may,  upon  the  proper  evi- 
dence of  the  good  character  of  any  student,  and  his  or  her  ambition  to  acquire  an 
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education  and  inability  to  provide  his  or  her  own  means  therefor^  donate  to  such 
student  all  text  books  he  or  she  may  need^  and^  by  a  two-thirds  vote,  may  appro- 
priate money  to  pay  other  expenses  for  such  student;  Provided^  Such  student  will 
render  an  immediate  equivalent  in  personal  service  for  such  appropriation,  or  give  a 
sufficient  obligation  that  he  or  she  will  reimburse  the  regents  withm  five  years, 

3679.  No  person  shall,  because  of  age,  sex,  color,  or  nationality,  be  depriyed 
of  the  privileges  of  this  institution.  Provisions  shall  be  made  for  the  eiliicatioo 
of  females  apart  from  male  students,  in  separate  apartments  or  buildings;  Provided^ 
That  persons  of  diflFerent  sexes,  of  the  same  proficiency  of  study,  may  attend  the 
regular  collie  lectures  together. 

3680.  The  regents  shall  provide  a  rule  for  attendance  upon  the  agricultural 
collie  and  civil  engineering  and  scientific  courses,  by  jyersons  whose  employment' 
are  such  as  to  allow  of  their  pursuit  of  study  only  a  portion  of  the  year. 

3681.  The  board  of  regents  shall,  at  least  ten  days  prior  to  the  meeting  of 
each  regular  session  of  the  legislature,  transmit  to  the  governor,  to  accompany  hi.° 
message,  a  printed  report  of  all  their  doings  since  their  last  report,  giving  in  detai] 
all  receipts  and  expenditures  of  money,  and  furnishing  an  estimate  for  future  in 
<x)me  and  expenses,  a  catalogue  of  professors,  officers,  and  students  foi*  tie  year, 
with  such  other  information  and  recommendations  as  will  apprise  the  legislature 
fully  of  the  conditions  and  wants  of  the  university. 

Amended  1877,  p.  57. 

3682.  The  funds  of  the  university  shall  be  two,  to-wit:  The  endowment 
fund  and  the  regents'  fund.  The  endowment  fund  shall  be  kept  by  the  treasurer  in 
two  accounts:  First — That  derived  from  the  proceeds  of  the  sale  of  lands  donated  to 
the  state  by  the  United  States,  "to  establish  and  endow  a  state  university,"  under 
the  act  of  congress  of  April  19,  1864,  in  one  account;  ^ndy  Secondly — That  derived 
from  the  proceeds  of  the  sales  of  lands  donated  to  the  state  by  the  United  Stat^  tci 
provide  colleges  for  the  benefit  of  agriculture  and  the  mechanic  arts,  in  an  act  of 
^congress,  approved  July  2,  1862,  in  another  account.  To  the  funds  received  from 
these  two  sources  there  shall  be  added  to  the  first,  two-thirds,  and  to  the  second, 
one-third  of  the  proceeds  of  all  lands,  or  of  all  moneys,  acquired  by  donation  or  l>e- 
^uest,  where  other  objects  are  not  stated.  All  moneys  received  in  any  manner  a^? 
part  qf  the  endowment  fund  shall  be  invested  as  fast  as  five  hundred  dolkus  shall  ac- 
cumulate, in  such  United  States,  or  guaranteed  state  stocks,  or  registered  county 
bonds,  as  will  pay  not  less  than  7  per  cent  annually ;  and  the  principal  of  sucli  in- 
vestments shall  never  be  appropriated  by  the  legislature,  nor  used  by  tlie  regents, 
for  any  purpose  whatever.  The  regents'  fund  shall  consist  of  the  proceeds  of  the  id- 
vestment  of  the  endowment  fund,  of  the  proceeds  of  the  annual  rental  of  the  univer- 
sity and  agricultural  college  lands  leased,  of  the  matriculation  and  other  fees  paid  by 
students,  and  a  tax  of  three-eighths  of  one  mill  on  the  dollar  valuation  on  the  grand 
assessment  roll  of  the  state,  which  shall  be  levied  in  the  year  of  1877,  and  annually 
thereafter.  The  treasurer  shall  keep  the  fund  in  three  accounts,  to-wit:  The  uni- 
versity account,  the  industrial  college  account,  a  general  account.  The  first  and 
second  shall  be  exclusively  for  the  payment  of  salaries  in  the  various  colleges,  and 
the  third  account  shall  be  for  appropriations  in  the  discretion  of  the  regent8  (except 
as  may  be  specifically  provided  for  by  law)  for  any  purpose  directly  connected  with 
the  university.  All  moneys  accruing  to  the  regents'  fund  are  hereby  appropriated  to 
the  use  of  the  state  university,  to  be  disbursed  according  to  the  provisions  of  law. 

Amended  1877,  p.  57.     See  9,  470  (4  N.  W.,  61). 

3688.  The  treasurer  of  the  state  shall  be  the  custodian  of  the  principal  of 
the  endowment  fund  of  the  university,  and  shall,  with  the  advice  of  the  governor 
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and  auditor,  make  the  investments  thereof  as  provided  in  section  twenty-one  of  the 
act  to  whicii  this  is  supplementary.  He  shall  pay  over  monthly  to  the  treasurer  of 
the  university,  all  moneys  of  the  university  derived  from  interest,  state  university 
tax,  or  other  sources,  which  by  the  preceding  section  are  made  applicable  to  the  re- 
gents' fund,  and  take  his  receipt  therefor.  The  regents  shall,  from  the  moneys  car- 
ried to  the  general  account  of  the  regents'  fund,  provide  necessary  furniture  for  the 
university  building,  and  all  apparatus  and  text  books,  and  make  an  annual  appro- 
priation for  books  for  a  general  library.  The  treasurer  of  the  university  shall  pay 
out  no  moneys  except  upon  a  warrant  drawn  upon  the  secretary  and  countersigned 
by  the  president  of  the  board  of  regents,  and  all  warrants  so  drawn  shall  distinctly 
specify  the  object  for  which  payment  is  thereby  made,  and  the  date  of  the  resolution 
or  order  of  the  board  of  regents  authorizing  the  draft;  and  the  secretary  shall  keep 
a  full  record  of  all  warrants  drawn  on  the  treasury  of  the  university,  and  shall  lay 
before  every  meeting  of  the  board  of  regents  a  detailed  statement  of  all  such  war- 
rants drawn  subsequent  to  the  preceding  session  of  the  board ;  Provided,  No  moneys 
belonging  to  the  regents'  fund  shall  be  applied  in  the  construction  of  the  university 
building;  Provided  further^  That  no  money  arising  from  the  endowment  fund  shall 
be  diverted  from  the  purpose  for  which  it  was  intended  by  act  of  congress  granting 
the  same. 

Rewritten  1870,  p.  13. 

3684.  The  regents  shall  meet  at  least  twice  in, each  year  at  the  university 
building.  They  shall  receive  for  their  services  no  compensation,  but  they  may  be 
reimbursed  their  actual  expenses  incurred  in  the  performance  of  their  official  duties. 

Amended  1887,  p.  58. 

3685.  No  superstructural  work  upon  any  building  for  the  university  shall  be 

commenced,  until  the  designs  and  plans  therefor  shall  have  been  submitted  to  the 

board  of  regents  by  the  commissioners  for  public  buildings,  and  the  architect  thereof 

shall  be  required,  before  allowing  any  such  superstructure  to  be  erected,  to  make 

such  alterations  in  the  plans  and  specifications  as  may  be  directed  by  a  majority  of 

the  regents. 

Sees.  3686  to  3688.  ''An  act  providing  for  the  more  efficient  government  of  the  state 
nnivereity  and  for  the  disposition  of  fands  belonging  thereto."  1875,  p.  154.  In  force  Febroary  23. 
(Sec  1,  abrogated  by  constitation,  and  sec.  5,  being  temporary,  are  omitted.) 

3686.  The  regents  shall  have  power  to  enact  laws  for  the  government  of 
the  university;  to  elect  a  chancellor,  and  the  prescribed  number  of  professors  and 
tutors,  and  a  steward;  to  prescribe  the  duties  of  all  the  professors  and  officers,  and 
to  fix  the  compensation.  They  shall  have  power  to  remove  the  chancellor,  and  any 
professor  or  tutor,  when  the  interests  of  the  university  shall  require  it. 

3687.  The  office  of  treasurer  of  the  university  is  hereby  abolished,  and 
the  state  treasurer  is  made  custodian  of  the  funds,  to  whom  the  present  treasurer 
of  the  university  shall  turn  over,  within  sixty  days,  all  moneys,  securities,  books, 
and  papers  pertaining  to  that  office. 

3688.  Disbursements  from  the  university  fund  shall  be  made  by  the  state 
treasurer,  upon  warrants  drawn  by  the  auditor,  who  shall  issue  warrants  upon  certifi- 
cates issued  by  the  board  of  regents,  signed  by  the  secretary  and  president  All 
money  accruing  to  the  university  fund  is  hereby  appropriated  to  the  use  of  the  state 
university. 

Sees.  3689  and  3690.  '<  An  act  to  appropriate  the  matriculation  and  diploma  fees,  con- 
stituting *  a  library  fund  *  for  the  nniversity  of  Nebraska,  for  the  nse  and  support  of  the  nni- 
versity.'*  1891,  p.  449.  In  force  Augnst  1  (see  pre^EM^e).  (Act  of  1881,  p.  392,  being  superseded 
by  this,  is  omitted.) 

3689.  That  all  moneys  which  may  be  received  by  the  state  treasurer  from  the 


Digitized  byCjOOQlC 


Ch.  44.  AGRICULTUllAL  EXPERIMENT  STATIONS,  801' 

8l8t  day  of  March,  1891,  to  and  including  the  31st  day  of  March,  1893,  on  account 
of  matriculation  and  diploma  fees  collected  from  the  students  of  the  university  of 
Nebraska,  and  which  by  law  constitutes  a  special  "  library  fund''  for  said  university, 
be  and  the  same  are  hereby  appropriated  for  the  purchase  of  books  for  the  library 
of  said  university. 

3690.  That  for  the  disbursement  of  the  moneys  hereby  appropriated  the 
board  of  regents  of  the  university  of  Nebraska  shall  issue  certificates  signed  by  its 
president  and  secretaiy  in  the  manner  provided  by  an  act  of  the  legislature  of  the 
state  of  Nebraska,  approved  February  23,  1875,  and  upon  the  presentation  of  such 
certificates  the  auditor  of  public  accounts  is  hereby  authorized  and  required  to  draw 
and  issue  his  warrant  upon  the  state  treasurer  for  the  amount  specified  in  such  cer- 
tificates, and  in  favor  of  the  party  therein  named;  Provided^  That  no  warrant  shall 
issue  under  this  act  unless  there  are  funds  in  the  hands  of  the  treasurer  to  pay  the 
same. 

Seos.  3691.  *'An  act  on  behalf  of  the  state  of  Nebraska,  to  accept,  ratify,  and  assent  to  ibe 
proTisioDs,  terms,  grants,  and  conditions  of  an  act  passed  at  the  second  session  of  the  forty-ninth 
congress  of  the  United  States,  entitled  'An  act  to  establish  agricnltnral  experiment  stations 
in  connection  with  the  colleges  established  in  the  several  states  nnder  the  proviMious  of  an  act  ap- 
proved July  2d,  1862,  and  of  the  acts  sapplementary  thereto,'  approved  March  2d,  1887."  1887, 
p.  636.     In  force  July  1. 

3691.  Whereas,  the  forty-ninth  congress  of  the  United  States,  at  its  second 
session,  passed  an  act  cotpmonly  known  as  the  *'  Hatch  bill/^  and  entitled  as  fol- 
lows: ^'An  act  to  establish  agricultural  experiment  stations  in  connection  with  the 
colleges  established  in  the  several  states  under  the  provisions  of  an  act  approved 
July  2d,  1862,  and  of  the  acts  supplementary  thereto;''  and  Whereas,  said  act  of 
congress  provides,  among  other  things^  that  it  shall  be  the  object  and  duty  of 
said  experiment  stations  to  conduct  original  researches  or  verify  experiments  on  the 
physiol(^  of  plants  and  animals;  the  diseases  to  which  they  are  severally  subject, 
with  the  remedies  for  the  same;  the  chemical  composition  of  useful  plants  at  their 
different  stages  of  growth;  the  comparative  advantages  of  rotative  cropping  as 
pursued  under  a  varying  series  of  crops;  the  capacity  of  new  plants  or  trees  for 
acclimation;  the  analysis  of  soils  and  water;  the  chemical  composition  of  manures, 
natural  or  artificial,  with  experiments  designed  to  test  their  comparative  effects  on 
crops  of  different  kinds;  the  adaptation  and  value  of  grasses  and  forage  plants;  the 
composition  and  digestibility  of  the  different  kinds  of  foods  for  domestic  animals; 
the  scientific  and  economic  questions  involved  in  the  production  of  butter  and 
cheese;  and  such  other  researches  or  experiments  bearing  directly  on  the  agricult- 
ural industry  of  the  United  States  as  may  in  each  case  be  deemed  advisable,  having 
due  regard  to  the  varying  conditions  and  needs  of  the  respective  states  or  territo- 
ries; and  Whereas,  the  said  act  of  congress  declares  that  a  leading  object  of  the 
establishment  of  the  said  experimental  stations  is  to  aid  in  acquiring  and  diffusing 
among  the  people  of  the  United  States  useful  and  practical  information  on  subjects 
connected  with  agriculture,  and  to  promote  scientific  investigation  and  experiment 
respecting  the  principles  and  applications  of  agricultural  science,  and  prescribes 
methods  to  this  end^  and  also  prescribes  conditions  and  relations  which  are  to  be 
maintained  between  the  United  States  and  the  institutions  of  learning  established 
in  the  several  states,  and  which  are  organized  under  the  land  grant  of  1862,  and 
provides  further  that  the  grants  of  money  authorized  by  the  said  act  are  made 
subject  to  the  legislative  assent  of  the  several  states  and  territories  to  the  purposes 
of  said  grants)  and  Whereas,  the  university  of  Nebraska,  in  the  state  of  Nebraska, 
has  established  and  maintained  a  college  or  department  of  agriculture  known  and 
designated  as  the  "industrial  college,''  in  accordance  with  the  provisions  of  said  land 
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grant  of  1862;  and  Whereas,  the  said  act  of  the  forty-ninth  congress  appropriates  to 
this  state  the  sura  of  fifteen  thousand  dollars  ($15,000)  per  annum  for  the  purposes 
and  upon  the  conditions  therein  set  forth,  the  same  to  be  paid  to  the  treasurer  or  other 
officer  duly  appointed  by  the  governing  board  of  said  coll^  to  receive  the  same ; 
and  Whereas,  the  governor  of  this  state  has  presented  to  the  legislature  his  special 
message  with  recommendations  relating  to  the  subject-matter  hereof:  Therefore, 

Be  it  enacted  by  the  Legislature  of  the  State  of  Nebraska: 

Section  1.  That  full  and  complete  acceptance,  ratification,  and  assent  is 
hereby  made  and  given  by  the  state  of  Nebraska  to  all  of  the  provisions,  terms, 
grants,  and  conditions  and  purposes  of  the  grants  made  and  prescribed  by  the  said 
act  of  the  congress  of  the  United  States,  entitled  "An  act  to  establish  agricultural 
experiment  stations  in  connection  with  the  collies  established  in  the  several  states 
under  the  provisions  of  an  act  approved  July  2,  1862,  and  of  the  acts  supplement- 
ary thereto/' 

Sec.  2.  That  a  duly  authenticated  copy  of  this  act  shall  be  prepared  and  for- 
warded by  the  secretary  of  state  to  the  secretary  of  the  treasury  of  the  United 
States. 

Sec.  3692.  "An  act  assenting,  on  behalf  of  the  state  of  Nebraska,  to  the  grants,  pnrposes, 
terms,  and  conditions  of  an  act  of  the  congress  of  the  United  States,  approved  Aagast  30,  1890,  en- 
titled *An  act  to  apply  a  portion  of  the  proceeds  of  the  public  lands  to  the  more  complete  endow- 
ment and  support  of  the  colleges  for  the  benefit  of  agriculture  and  the  mechanic  arts  estab- 
lished nnder  the  provisions  of  an  act  of  congress  approved  July  2,  1862,'  and  to  carry  into  effect 
the  said  act  of  congress  in  the  state  of  Nebraska.''    1891,  p.  356.    In  force  March  19. 

3692.  Whereas,  by  an  act  of  the  congress  of  the  United  States,  approved 
August  30,  1890,  there  is  appropriated  to  this  state,  for  the  use  and  benefit  and  the 
more  complete  endowment  and  support  of  the  educational  institution  therein,  de- 
scribed, the  sum  of  fifteen  thousand  dollars  ($15,000)  for  the  year  ending  June  30, 
1890,  sixteen  thousand  dollars  ($16,000)  for  the  year  ending  June  30,  1891,  and  so 
on  until  the  sum  of  twenty-five  thousand  dollars  ($25,000)  is  reached,  at  which  last 
named  amount  said  congressional  appropriation  is  thereafter  to  remain  fixed  an- 
nually; and  Whereas,  it  is  provided  by  said  act  of  congress  that  the  money  thereby 
appropriated  shall  be  applied  to  the  more  complete  endowment  and  maintenance,  in 
the  several  states  and  territories,  of  collies  for  the  benefit  of  agriculture  and  the 
mechanic  arts,  which  now  are  or  may  be  hereafter  established  in  accordance  with  an 
act  of  congress  approved  July  2,  1862  (wherein  no  distinction  on  account  of  race 
or  color  is  made  in  the  admission  of  students),  and  that  said  money  shall  '^be  ap- 
plied only  to  instruction  in  agriculture,  the  mechanic  arts,  the  English  language,  and 
the  various  brandies  of  mathematical,  physical,  natural,  and  economic  science,  with 
special  reference  to  their  applications  in  the  industries  of  life,  and  to  the  facilities 
for  such  instruction ;"  and  Whereas,  it  is  provided  by  said  act  of  congress  that  **  no 
portion  of  said  moneys  shall  be  applied,  directly  or  indirectly,  under  any  pretense 
whatever,  to  the  purchase,  erection,  preservation,  or  repair  of  any  building  or  build- 
ings,''  and  that  if  said  moneys  be  diminished  or  lost  they  shall  be  replaced  by  the 
state  or  territory  to  which  they  belong;  and  that  the  grants  of  money  authorized 
by  said  act  of  congress  are  made  subject  to  the  legislative  assent  of  the  several 
states  and  territories  to  the  purpose  of  said  grants  (or  upon  the  assent  of  the  gov- 
ernor thereof  during  the  recess  of  the  legislature);  and  Whereas,  it  is  provided  by 
said  act  of  congress  that  the  moneys  thereby  appropriated  shall  be  paid  from  time 
to  time  to  the  state  or  territorial  treasurer,  or  other  oflScer  who  may  be  designated 
by  law  to  receive  the  same,  who  shall,  upon  the  order  of  the  trustees  of  the  col- 
lege described  in  said  act,  immediately  pay  the  same  over  to  the  treasurer  of  the 
^ucational  institution  entitled  to  receive  the  same;  and  Whereas,  the  college  of  ag- 
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riculture  and  the  mechanic  arts  (now  designated  by  law  as  the  industrial  coU^)  of 
the  university  of  Nebraska,  is  the  college  now  existing  in  this  state,  organized  under 
the  provisions  of  the  act  of  congress  of  1862,  and  thereby  entitled  to  receive  the 
moneys  appropriated  by  the  said  act  of  congress  of  August  30, 1890;  and  Whereas, 
the  treasurer  of  the  state  of  Nebraska  has  received  the  sum  of  fifteen  thousand  doU 
lars,  the. first  installment  of  money  appropriated  under  the  said  act  of  congress  last 
named,  in  pursuance  of  the  assent  of  the  governor;  Therefore, 

Be  it  enacted  by  the  Legislature  ofUie  State  of  Nebraska: 

Section  1.  That  full  and  complete  acceptance,  ratification,  and  assent  is 
hereby  made  and  given  by  the  state  of  Nebraska  to  all  and  every  one  of  the  grantSi 
purposes,  terms,  and  conditions  set  forth  in  an  act  of  the  congress  of  the  United 
States,  approved  August  30,  1890,  entitled  *'An  act  to  apply  a  portion  of  the  pro- 
ceeds of  the  public  lands  to  the  more  complete  endowment  and  support  of  the  ool- 
leges  for  the  benefit  of  agriculture  and  the  mechanic  arts,  established  under  the 
provisions  of  an  act  of  congress,  approved  July  2,  1862.'' 

Sec.  2.  That  all  moneys  that  now  are  or  may  hereafter  be  received  by  the  state 
tieasurer  or  other  state  officer,  in  pursuance  and  by  virtue  of  the  said  act  of  congress,^ 
are  hereby  specifically  appropriated  and  set  apart  solely  for  the  more  complete  endow- 
ment, 8uppoi*t,  and  maintenance  of  the  college  for  the  benefit  of  agriculture  and  the 
mechanic  arts  now  existing  in  this  state  under  the  provisions  of  an  act  of  congress 
approved  July  2,  1862,  and  designated  by  law  as  the  industrial  college  of  the 
university  of  Nebraska ;  and  all  of  said  moneys  shall  be  immediately  paid  over  by  the 
treasurer  to  the  authorities  of  said  college,  hereinafter  designated,  without  further 
warrant  or  authority  than  is  contained  herein. 

Sec.  3.  That  for  all  intents  and  purposes  of  this  act  and  of  the  said  act  of 
congress,  and  to  carry  the  latter  into  full  effect  in  this  state,  the  board  of  reeents  of 
the  university  of  Nebraska  shall  be  *Hhe  trustees  of  the  coll^"  described  in  the 
said  act  of  congress,  approved  August  30,  1890,  and  referred  to  in  the  title  of  this 
act,  and  such  fiscal  officer  as  the  said  board  of  regents  may  name  and  designate  and 
ap|)oint  to  receive  and  disburse  said  moneys  under  their  orders,  who  shall,  for  all 
intents  and  purposes  of  this  act,  and  of  the  said  act  of  congress  last  mentioned,  be 
the  ^Hreasurer''  of  the  said  college,  and  to  this  officer  the  state  treasurer  shall  im- 
mediately pay  over,  upon  the  order  of  the  said  board  of  regents,  all  moneys  which 
are  now  in  his  hands,  or  which  may  be  hereafter  received  by  virtue  of  the  said  act 
of  congress  for  the  use  and  benefit  of  said  college.  The  said  board  of  regents  are 
hereby  authorized  and  empowered  to  make  such  orders  and  r^ulations  for  the 
security,  control,  management,  and  disbursement  of  the  said  moneys  as  to  them  shall 
seem  wise  and  proper  and  for  the  best  interests  of  the  collie. 

Sees.  3693  to  369a  **An  act  to  provide  for  the  organization  of  the  students  of  the  nniveraily 
of  Nebraska  into  a  battalion  and  to  provide  for  the  commissioning  of  officers  in  said  organisa- 
tion."    1887,  p.  638.     In  force  March  30. 

3693.  That  all  male  students  now  attending  or  who  may  hereafter  attend 
the  university  of  Nebraska,  and  who  are  required,  by  the  rules  and  regulations  that 
are  or  may  be  established  by  the  board  of  r^eijts  of  the  university  for  the  govern- 
ment of  the  military  department,  to  attend  upon  the  studies  or  other  exercises  of  said 
department,  shall  be  organized,  under  the  form  of  the  battalion,  into  a  body  which 
shall  be  known  and  styled  the  "  university  cadets.'^ 

3694.  The  officers  of  the  cadet  battalion  for  duty  at  and  while  in  attend- 
ance upon  the  university,  shall  be  appointed  by  the  commandant  in  charge  of  the 
department,  by  detail  of  the  general  government,  and  they  shall  be  directly  respon- 
sible to  him  in  the  discharge  of  all  their  duties  as  such  officers. 
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3695.  All  persons  holding  appointments  under  the  commandant  of  the  mili- 
tary department  of  the  university  as  officers  of  the  cadet  battalion,  at  the  time  of 
their  graduation  from  the  university,  between  and  inchuling  the  ranks  of  second 
lieutenant  and  colonel,  shall  be  certified  with  their  proper  rank,  to  the  governor  of 
the  state,  by  the  military  officer  in  charge  and  the  chancellor  of  the  university,  and 
thereupon  the  governor  is  authorized  and  directed  to  issue  his  commission  in  due 
form  to  all  such  persons  so  certified  to  him.  All  persons  so  commissioned  by 
the  governor  shall  hold  their  commissions  as  retired  officers  of  the  university  cadets^ 
liable  to  be  called  into  service  by  the  governor  iu  case  of  invasion,  insurrection,  or 
rebellion,  in  the  same  manner  as  the  state  militia. 

3696.  The  adjutant  general  of  the  state  shall  issue  such  arms,  munitions,  ac- 
coutrements, tents,  and  eqtiipments,  ibr  the  temporary  or  permanent  use  of  the 
university  cadets,  as  the  boaixl  of  regents  may  require  and  the  governor  approve. 
All  property  so  issued,  and  not  intended  merely  for  temporary  use,  or  for  consump- 
tion or  expenditure,  shall  be  receipted  for  to  the  adjutant  general  by  the  chancellor 
or  other  proper  officer  of  the  university,  and  the  same  shall  be  subject  to  return 
upon  demand  of  the  adjutant  general,  whenever  the  necessities  of  the  state  require. 

3697.  The  selection  of  officers  of  the  university  cadet  battalion,  for  duty  duiv 
inff  the  attendance  upon  the  institution,  shall  be  made  upon  a  basis  involving  both 
scholarship  and  capacity  and  fitness  for  command,  and  according  to  such  rules  and 
r^ulations  as  the  board  of  regents  may  prescribe.  The  board  of  regents  shall 
make  all  needful  rules  and  regulations  to  carry  into  effect  the  purposes  of  this  act, 
consistent  with  the  constitution  and  laws  of  this  state. 

3698.  The  commandant  or  officer  iu  charge  of  the  military  department  of 
the  university  shall  make  quarterly  reports  to  the  adjutant  general*  of  the  state, 
showing  the  number,  organization,  discipline,  and  equipment  of  the  university  cadets* 

SUBDIVISION  XIV. — SCHOOI^  IN  CITIBB. 

3699.  That  each  incorporated  city  in  the  state  of  Nebraska,  or  those  hereafter 
incorporated  as  such,  having  a  population  of  more  than  fifteen  hundred  inhabitants^ 
including  such  adjacent  territory  as  now  is  or  hereafter  may  be  attached  for  school 
purposes,  shall  constitute  one  school  district,  and  be  known  by  the  name  of  **  the 
school  district  "of  (name  of  city),  in  the  county  of  (name  of  county),  iu  the  state  of 
Nebraska,'^  and  as  such,  in  that  name,  shall  be  a  body  corporate,  and  possess  all 
the  usual  powers  of  a  corporation  for  public  purposes,  and  in  that  name  and  style 
may  sue  and  be  sued,  purchase,  hold,  and  sell  such  personal  and  real  estate,  and 
control  such  obligations  as  are  authorized  by  law,  and  the  title  to  all  school  build- 
ings or  Other  property,  real  or  personal,  owned  by  any  school  district  within  the  cor- 
porate limits  of  any  city,  shall,  upon  the  organization  of  a  district  under  the  pro- 
visions of  this  subdivision,  vest  immedateiv  in  the  new  district;  and  the  boaiti  of 
education  by  this  subdivision  provided,  shall  have  exclusive  control  of  the  same  for 
all  purposes  herein  contemplated;  Provided^  That  any  territory  not  included  within 
the  corporate  limits  of  any  city,  and  containing  territory  or  a  number  of  children 
sufficient  to  constitute  a  school  district  under  the  provisions  of  this  chapter,  may,  by 
petition  signed  by  at  least  a  majority  of  the  legal  voters  of  such  territory,  and  a 
majority  of  the  board  of  education  of  such  city,  be  by  the  county  superintendent 
erected  into  a  separate  district  under  the  conditions  imposed  by  this  chapter;  Pro- 
vided  further^  That  in  case  any  city  above  described  shall  embrace  more  than  one 
entire  school  district,  and  the  fractional  part  of  another  school  district  shall  extend 
within  the  corporate  limits  of  said  city,  the  fractional  part  so  embraced  within  said 
eorporate  limits  shall  be  exempt  from  the  provisions  of  this  subdivision,  until  such. 
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time  a^  a  majority  of  the  legal  voters  of  said  fractional  part  shall  petition  the  board 
of  education  of  said  city  to  be  included  in  said  district,  and  upon  the  receipt  of  such  ' 
petition  by  said  board,  the  fractional  part  shall  be  included  within  the  said  distrioti 
for  all  purposes  of  this  subdivision. 

Amended  1883,  p.  296.  A  city  of  the  second  clasB  having  a  population  of  more  than  2,000 
(now  1,500)  inhabitants,  including  such  adjacent  territory  as  may  be  attached  for  school  pnrposeii 
may  be  formed  into  one  school  district,  and  the  bonudaries  of  the  school  district  are  not  neoesw* 
rily  limited  to  the  city  boandariee.  10, 12  (4  N.  W.,  379).  New  district  becomes  liable  for  debt  of 
old,  and  tax  properly  levied  on  all  of  new  district  to  pay  the  same.     15,  4  (16  N.  W.,  902). 

3700.  That  all  schools  organized  within  the  limits  of  said  cities  shall  be 
under  the  direction  and  control  of  the  boards  of  education  authorized  by  this  sub- 
division. Such  schools  may  be  free  to  all  children  between  the  ages  of  five  and 
twenty-one  years,  whose  parents  or  guardians  reside  within  the  limits  of  said  district* 

3701.  That  the  boards  of  education  contemplated  by  this  subdivision  shall 
<x>Ds:st  of  six  members,  who  shall  be  elected  upon  a  general  ticket  from  among  the 
l^al  voters  who  are  taxpayers,  at  the  time  for  holding  the  general  city  election  in 
each  year.  At  the  first  election  in  cities  organized  under  this  act  two  members  shall 
be  elected  for  the  term  of  three  years,  two  for  two  years,  and  two  for  one  year,  and 
annually  thereafter  two  members  shall  be  elected  for  three  years  and  until  their  suc- 
cessors are  elected  and  installed  in  office;  Promded,  That  in  cities  of  the  first  dasa 
the  board  of  education  shall  consist  of  nine  members,  who  shall  be  qualified  electors 
of  said  city,  and  who  shall  be  actual  taxpayers,  who  shall  be  elected  at  the  times  and 
hold  their  offices  for  the  terms  hereinafter  prescribed,  to-wit:  At  the  first  annual 
city  election  held  after  organizing  under  this  act,  three  members  shall  l)e  elected  for 
the  term  of  three  years,  three  for  two  years,  and  three  for  one  year;  and  annually 
thereafter  their  successors  shall  be  chosen  for  the  term  of  three  years,  and  all  mem- 
bers so  elected  shall  serve  until  their  successors  are  duly  elected  and  qualified.  In 
cities  now  organized  under  this  act,  no  vacancy  shall  be  created  because  of  this 
amendment.  It  shall  be  the  duty  of  the  mayor  of  any  city  now  organized  or  here- 
after organized  under  the  provisions  of  this  subdivision,  to  give  public  notice  to  the 
electors  thereof  of  the  number  of  j)ersons  who  shall  be  chosen  by  them  as  members 
of  a  board  of  education  for  the  school  district  of  (name  the  city)  at  the  ensuing  an- 
nual election  for  city  officers. 

Amended  1883,  p.  297;  1886,  p.  ^7. 

3702.  That  the  ballots  for  the  election  of  itnembers  of  the  board  of  educa- 
tion, for  authorizing  the  issuance  of  bonds,  or  the  purchase  of  sites  and  erection  of  * 
buildings,  shall  in  all  cases  be  deposited  in  boxes  e>i|)ecially  prepared  for  that  pur- 
pose, and  be  received  and  returns  made  by  the  regular  election  board;  but  the  re- 
turns for  the  election  of  members  shall  be  canvassed  in  the  same  manner  as  pro- 
vided for  in  the  case  of  city  officers;  the  returns  for  the  issuance  of  bonds,  purchase 
of  sites,  and  erection  of  buildings,  shall  be  made  to  and  canvassed  by  the  board  of 
education. 

3703.  That  all  persons  elected  as  members  of  the  l>oards  of  education  shall,  on 
or  before  the  first  Monday  of  the  month  toJlowinjij  their  election,  take  and  subscribe 
the  usual  oath  of  office.  In  case  any  person  delated  nliall  fail  so  to  do,  his  eleo- 
tion  shall  be  void,  and  the  vacancy  thereby  oecasioneil  shall  be  filled  by  the  board^ 
as  hereinafter  provided. 

3704.  That  the  regular  meetings  of  the  boards  of  education  shall  be  held 
upon  the  first  Monday  of  each  mouth ;  but  special  meetings  may  be  held  from  time 
to  time,  as  circumstances  may  demand,  and  all  meetings  of  the  board  shall  be  open 
to  the  public,  unless  otherwise  specially  ordered.  ^ 

3705.  That  the  boards  of  education  shall  have  power  to  select  their  own  offl* 
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WTBf  make  their  own  rules  and  regulations^  subject  to  the  provisions  of  ihi^  sub- 
division; but  no  member  of  the  board,  excepting  the  secretary,  shall  receive  or 
accept  any  compensatioil  for  services  performed  in  discharging  the  duties  of  his 
office. 

3706.  That  the  members  of  each  board  of  education,  at  their  first  regular 
Ueetillg  succeeding  their  election  each  year,  shall  elect  a  president,  vice-president, 
jand  secretary  from  their  number,  who  shall  serve  for  the  term  of  one  year,  or  until 
their  successors  are  elected;  they  may  also  elect  at  any  regular  meeting  one  super- 
intendent of  public  instruction,  with  such  salary  as  the  board  may  deem  juat,  and 
they  may  enter  into  contract  with  him,  in  accordance  with  their  discretion,  for  a  term 
of  years  not  to  exceed  three  years.  The  election  of  the  officers  of  the  board,  of  the 
superintendent  and  teachers,  and  for  filling  vacancies  in  the  board,  shall  be  by  ballot^ 
and  no  person  shall  be  declared  elected  except  he  receive  the  vote  of  a  majority  of 
all  the  members  of  the  board. 

Amended  1883,  p.  29a 

3707.  That  it  shall  be  the  duty  of  the  president  to  preside  at  all  meetings  of 
the  board,  to  appoint  all  committees  whose  appointment  is  not  otherwise  provided 
for,  and  to  sign  all  warrants  ordered  by  the  board  of  education  to  be  drawn  upon 
the  city  treasurer  for  school  moneys. 

3708.  .That  it  shall  be  the  duty  of  the  vice  president  to  perform  all  the  du- 
ties of  the  president,  in  case  of  his  absence  or  disability. 

3709.  That  it  shall  be  the  duty  of  the  secretary  to  be  present  at  all  meet- 
ings of  the  board,  to  keep  an  accurate  journal  of  its  proceedings,  to  take  charge  of 
its  books  and  documents,  to  countersign  all  warrants  tor  school  moneys  drawn  upon 
the  city  treasurer  by  order  of  the  board,  to  apply  for  and  receive  school  funds  from 
the  county  treasurer  or  other  person  to  whom  such  funds  are  payable  by  law,  and 
deposit  the  same  with  the  treasurer  of  the  board,  and  to  perform  all  such  other  cler* 
ical  duties  as  the  board  may  require;  and  for  his  services  he  shall  receive  such  sal- 
ary as  the  board  may  deem  adequate. 

3710.  That  before  entering  upon  the  discharge  of  his  duties  the  secretary  of 
the  board  shall  give  bonds  in  a  sum  of  not  less  than  one  thousand  dollars,  to  be  de- 
termined by  the  board,  with  good  and  sufficient  sureties,  and  shall  take  and  subscribe 
an  oath  or  affirmation,  before  a  proper  officer,  that  he  will  support  the  constitution 
of  the  state  of  Nebraska,  and  faithfully  perform  the  duties  of  his  office. 

Amended  1883,  p.  299. 

3711.  That  the  city  treasurer  of  such  city  shall  be  ex-officio  treasurer  of  the 
board  of  education;  he  shall  attend  all  meetings  of  the  board  when  required  to  do 
so;  shall  prepare  and  submit  in  writing,  a  monthly  report  of  the  state  of  its  finances, 
and  shall  pay  school  moneys  only  upon  a  warrant,  signed  by  the  president,  or 
in  his  absence  by  the  vice  president,  and  countersigned  by  the  secretary.  He  shall 
give  bond  payable  to  the  county  in  twice  the  sum  that  may  be  in  his  possession  at 
any  one  time  of  moneys  belonging  to  or  under  the  control  of  the  board  of  education. 

Amended  1883,  p.  299. 

3712.  That  within  ten  days  after  the  permanent  organization  of  a  board  of  edu- 
cation as  provided  for  in  this  subdivision,  it  shall  be  the  duty  of  all  officers  of 
school  districts  within  the  limits  of  cities  aforesaid,  to  deliver  to  the  officers  of  the 
board  all  property,  funds,  and  papers  entrusted  to  their  care  for  the  use  of  the 
public  schools  in  such  cities,  and  all  funds  thus  received  shall  be  immediately  paid 
to  the  treasurer  of  the  board  and  be  by  him  placed  to  the  credit  of  the  school  district 
provided  by  this  subdivision. 

3713.  That  the  boards  of  education  shall  have  power  to  fill  any  vacancies 
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which  may  occur  id  their  body  from  among  the  legal  voters  who  are  taxpayers; 
Providedy  That  any  vacancy  occurring  more  than  ten  days  previous  to  the  annual 
city  election,  and  leaving  an  unexpired  term  of  more  than  one  year,  shall  be  filled 
at  the  first  city  election  thereafter,  and  the  ballots  and  returns  sliall  be  designated  as 
follows:  "to  fill  unexpired  term/^ 
Amended  1883,  p.  299. 

3714.  That  a  majority  of  all  the  members  of  each  board  of  education  shall  con- 
stitute a  quorum,  but  a  less  number  in  attendance  at  any  regular  meeting  shall 
have,  and  a  quorum  at  any  special  meeting  may  have,  power  to  compel  the  attend- 
ance of  absent  members,  in  such  manner  and  under  such  penalties  as  such  board 
shall  see  fit  to  prescribe,  and  the  absence  of  any  member  from  four  consecutive  reg- 
ular meetings  of  the  board,  unless  on  account  of  sickness  or  consent  of  the  board,  re- 
moval from  the  district,  or  resignation  accepted  by  the  board  ,shall  vacate  his  posi- 
tion on  the  board,  and  such  vacancy  shall  be  filled  in  accordance  with  the  provisions 
of  this  subdivision. 

3715.  That  all  accounts  shall  be  audited  by  the  secretary,  approved  by  a 
committee,  to  be  styled  the  committee  on  claims,  and  no  expenditure  greater  than 
two  hundred  dollars  shall  be  voted  by  the  board,  except  in  accordance  with  the  pro- 
visions of  a  written  contract;  nor  shall  any  money  be  appropriated  out  of  the  school 
fund  except  on  a  recorded  affirmative  vote  of  a  majority  of  all  the  members  of  the 
board,  '*'and  said  accounts  and  the  records  of  said  board  in  cities  of  the  first  class  shall 
at  all  times  be  subject  to  the  inspection  and  examination  of  the  auditor  of  such  city, 
whose  duty  it  shall  be  each  month  to  examine  said  records  and  check  said  accounts, 
and  from  time  to  time,  as  may  be  required  by  ordinance  or  resolution  of  the  city 
council,  report  to  said  council  the  nature  and  state  of  said  accounts,  and  any  facts 
that  may  be  required  concerning  said  records. 

All  after  *  added  1885,  p.  330. 

3716.  That  the  boards  of  education  shall  annually  cause  to  be  taken  an  enu- 
meration of  all  persons  between  the  ages  of  five  and  twenty-one  years,  residing 
in  the  district,  who  shall  report  the  same,  together  with  such  other  information  as 
required  by  sections  one  and  seventeen  of  subdivision  IV  of  this  chapter  [3575], 
to  the  county  superintendent  of  public  instruction  at  the  time  specified  by  law  for 
like  returns  from  other  districts. 

Amended  1883,  p.  300. 

3717.  That  all  persons  making  applications  to  boards  of  education  as  teachers 
in  graded  and  high  schools  therein,  shall  be  required  to  produce  a  legal  certificate 
given  by  some  authority  authorized  to  grant  teachers'  certificates  or  from  an  exam- 
ining committee  appointed  by  the  board.  And  for  such  purpose  the  board  of  edu- 
cation is  authorized  to  appoint  three  competent  persons,  at  such  times  as  may  be 
deemed  expedient,  who  shall  be  styled  ^^the  examining  committee  of  the  board  of 
education,'^  and  whose  duty  it  shall  be  to  examine  all  persons  who  may  apply  to 
them  as  teachers,  and  teachers  receiving  such  certificates  setting  forth  that  such  per- 
son is  competent  to  teach  in  the  public  schools  of  the  city,  and  is  a  person  of  good 
moral  character,  shall  be  entitled  to  all  the  benefits  arising  from  a  certificate  issued 
to  any  teacher  under  the  laws  of  this  state.  Any  certificate  granted  by  such  com- 
mittee may  be  revoked  by  the  board  of  education,  for  any  reason  which  would  have 
justified  the  withholding  thereof  when  the  same  was  granted,  or  for  gross  negligence 
of  duty,  incompetency,  or  immorality. 

3718.  It  shall  be  unlawful  for  any  member  of  the  board  of  education  to  have 
any  pecuniary  interest,  either  directly  or  indirectly,  in  any  contract  for  the 
erection  of  school  houses,  or  for  warming,  ventilating,  furnishing,  or  repairing  the 
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same;  or  be  in  any  manner  connected  with  the  furnishing  of  supplies  for  the  main- 
tenance of  tlie  schools. 

3719.  Ko  school  property  of  any  kind  belonging  to  any  school  district  shall 
be  sold  by  the  board  of  education,  except  at  a  regular  meeting  of  the  same,  abd 
not  then  without  an  aflSrmative  recorded  vote  of  at  least  two-thirds  of  all  the  mem- 
bers of  the  board. 

3720.  Each  of  the  school  districts  provided  for  in  section  one  of  this  subdivis- 
ion shall  have  the  power,  and  it  shall  be  the  duty  of  the  board  of  education,  to 
provide  for  the  payment  of  debts  created  by  school  districts  or  other  school  or- 
ganizations superseded  by  the  districts  herein  provided  for,  when  such  debts  shall 
have  been  incurred  in  the  erection  of  school  houses,  or  for  other  school  purposes; 
if  any  portion  of  such  debts  shall  be  in  the  form  of  bonds^  if  issued  for  a  valuable 
consideration  and  in  accordance  with  law,  the  validity  of  which  has  not  been  called 
in  question,  or  if  called  in  question  have  been  declared  by  courts  of  last  resort  to 
be  valid,  the  holder  or  holders  thereof,  on  surrendering  the  same  to  said  board, 
shall  have  the  right  to  demand,  and  it  shall  be  the  duty  of  said  board,  in  the  name 
of  the  district  created  by  this  subdivision,  to  cause  to  be  issued  other  bonds  of  like 
amount,  of  the  same  tenor  and  effect  as  to  payment  of  principal  and  interest  as  the 
bonds  surrendered.  This  provision  shall  also  apply  to  cases  where  only  a  part  of 
a  district  shall  be  embraced  within  the  district  created  by  this  subdivision,  whenever 
said  fractional  part  shall  petition  and  become  a  part  of  said  district,  as  provided  for 
in  section  one  of  this  subdivision;  Protnded,  The  latter  shall  assume  and  pay  only 
such  proportion  of  the  debt  of  the  divided  district  as  the  assessed  valuation  of  the 
part  taken  therefrom  shall  bear  to  the  assessed  valuation  of  the  part  remaining.  In 
case  of  a  division  of  one  or  more  school  districts  for  the  purpose  of  forming  one 
school  district  within  the  limit  of  a  city  of  the  first  class,  it  shall  be  the  duty  of  the 
county  superintendent  of  public  instruction,  the  president  of  the  board  of  education, 
and  the  director  of  the  school  district,  to  appraise  and  adjust  all  claims  or  assets  in 
such  a  manner  that  each  district  shall  bear  its  proportion  of  the  indebtedness,  as 
heretofore  provided,  and  have  its  proportion  of  the  assets  of  said  district 

3721.  That  the  board  of  education  shall  annually,  during  the  month  of  June, 
report  to  the  county  commissioners  an  estimate  of  the  amount  of  funds  required 
for  the  support  of  the  schools  during  the  fiscal  year  next  ensuing,  the  amount  of 
funds  required  for  the  purchase  of  school  sites,  the  erection  of  school  buildings^  the 
payment  of  interest  upon  all  bonds  issued  for  school  purposes,  and  the  creation  of  a 
sinking  fund  for  the  payment  of  such  indebtedness;  and  the  county  commissioners 
are  hereby  authorized  and  required  to  levy  and  collect  the  necessary  amounts  the 
same  as  other  taxes;  a  duplicate  of  ^id  certificate  shall  be  filed  by  the  board  with 
the  city  council ;  Provided^  That  in  cities  of  the  first  claassaid  estimate  shall  be  made 
to  the  city  council,  and  the  city  council  is  hereby  autliorizfd.  and  if  approved  by 
city  council,  required  to  levy  and  collect  the  necessary  amount  the  same  as  other 
taxes;  Provided  furtheTf  That  in  cities  of  the  first  class,  in  case  the  purchase  of 
school  sites  and  erection  of  buildings  shall  require  an  expenditure  exceeding  five 
thousand  dollars  for  any  one  calendar  year,  the  question  shall  be  submitted  to  a  vote 
of  the  electors  of  the  district  at  tlie  time  and  place  of  any  city,  county,  or  state 
election.  The  board  of  education  shall,  previous  to  such  election,  designate  in  at  least 
one  daily  paper  published  in  the  district  where  such  election  shall  be  held,  the  locality 
of  the  site  or  sites  required,  and  the  cost  of  the  building  to  be  erected  thereon. 

Amended  1885,  p.  329. 

3722.  That  the  aggr^ate  school  tax  shall  in  no  one  year  exceed  two  per 
cent  upon  all  the  taxable  property  of  the  district. 

Changed  from  one  per  cent,  1883,  p.  300. 
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3723.  That  all  taxes  collected  for  the  benefit  of  the  public  schools  shall  be 
paid  in  moneyy  and  shall  be  subject  to  the  order  of  the  board  of  education. 

3724.  That  the  board  of  education  is  hereby  authorized  and  required  to  pro- 
vide^  before  the  same  shall  become  due,  for  the  interest  on  all  bonds  issued  by  the 
4listrict;  they  shall  also,  immediately  after  the  expiration  of  one-half  of  the  time 
for  which  said  bonds  are  issued,  proceed  to  set  apart,  each  year,  for  a  sinking  fundy 
a  requbite  amount  or  proportion  sufficient  to  pay  the  principal  of  said  bonds  when 
they  shall  become  due.  All  moneys  set  apart  tor  said  sinking  fund  shall  be  in- 
vested: Itrst — In  the  purchase  and  redemption  of  bonds  of  the  school  district, 
which  bonds  shall  be  purchased  in  open  market,  in  such  manner  as  the  board  of 
education  shall  prescribe.  Second — In  bonds  of  the  county  in  which  the  city  is  sit- 
uated. Tldrd — In  bonds  of  the  state  of  Nebraska.  Fourth — In  U.  S.  bonds.  *  Fifth 
— ^In  bonds  of  th^  city. 

All  after  *  addeti  1883,  p.  300. 

3725.  That  if  it  shall  be  deemed  advi^ble  by  the  board  of  education  to  pur- 
chase bonds  issued  under  the  provisions  of  this  chapter  before  maturity,  the 
treasurer  shall  sell  to  the  highest  bidder,  in  open  market,  and  in  a  manner  prescribed 
by  the  board,  such  bonds  or  securities  as  shall  belong  to  the  school  funds,  and  the 
proceeds  thereof  shall  apply  to  the  purchase  of  bonds  herein  provided  for. 

3726.  That  all  moneys  arising  from  any  source  whatever,  which  under  any 
prior  act  or  acts  of  the  legislature  of  this  state,  are  payable  to  any  school  fund  of 
any  city  of  the  state,  or  any  moneys  which  are  required  to  be  set  apart  by  the  treasurer 
of  any  such  city  for  the  support  and  maintenance  of  any  school  heretofore  organ- 
ized therein,  under  any  general  or  special  law,  shall,  on  and  after  the  passage  of  this 
subdivision,  be  payable  to  the  treasurer  of  the  board  of  education^  and  shall  be 
used  only  for  the  purpose  specified  in  this  subdivision. 

Sees.  3727  to  3755.  **An  act  relative  to  public  schools  in  metropolitan  oities,  and  to 
repeal  an  act  approved  March  31, 1887,  entitled  'An  act  relative  to  poblic  schools  in  metropolitan 
cities/  and  all  acts  amendatory  thereof.''    1891,  p.  317.     In  force  April  7. 

3727.  That  each  incorporated  naetropolitan  city  in  the  state  of  Nebraska,  or 
those  hereinafter  incorporated  as  such,  shall  constitute  one  (1)  School  district 
and  be  known  by  the  name  of  the  school  district  of  (name  of  city),  in  the  county  of 
(name  of  county),  in  the  state  of  Nebraska^  and  as  such  in  that  name,  shall  be  a 
body  corporate^  and  possess  all  the  usual  powers  of  a  corporation  for  public  pur- 
poses, and  in  that  name  and  style  may  sue  and  be  sued,  purchase,  hold,  and  sell 
such  personal  and  real  estate,  and  control  such  obligations  as  are  authorized  by 
law;  and  the  title  to  all  school  buildings,  or  other  property,  real  or  personal,  owned 
by  any  school  district  within  the  corporate  limits  of  metropolitan  cities  shall,  upon 
the  organization  of  a  district  under  the  provisions  of  this  act,  vest  immediately 
in  the  new  district,  and  the  board  of  education,  by  this  act  provided,  shall  have 
exclusive  control  of  the  same  for  all  purposes  in  this  act  contemplated, 

3728.  That  all  schools  erected  or  organized  within  the  limits  of  said  metro- 
politan cities  shall  be  under  the  direction  and  control  of  the  boards  of  educa- 
tion authorized  by  this  act.  Such  schools  shall  be  free  to  all  children  between  tlie 
ages  of  five  (6)  and  twenty-one  (21)  years,  whose  parents  or  guardians  reside  within 
the  limits  of  said  district. 

3729.  That  all  property  within  the  corporate  limits  of  metropolitan  cities, 
except  such  property  as  now  is  or  may  hereafter  be  exempt  by  law,  shall  be  subject 
to  taxation  for  all  the  school  purposes  contemplated  in  this  act. 

.'^730.  That  the  affairs  of  the  school  district  hereby  created  shall  be  con- 
ducted exclusively  by  boards  of  education,  except  as  otherwise  provided  by  this 
act. 
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3731.  That  the  board  of  education  of  metropolitan  citicB  shall  oonsist  of 
fifteen  (15)  members,  who  shall  be  qualified  electors  of  said  city,  and  who  shall 
be  a<*tnal  taxpayers,  who  shall  be  elected  at  the  times  and  hold  their  offices  for  the 
teriiH  hereinafter  provided.  On  the  first  Tuesday  after  the  first  Monday  in  Novem- 
ber of  each  year,  and  annually  thereafter,  there  shall  be  elected  five  (5)  members  at 
large  to  serve  for  three  (3)  years  from  and  inclnding  the  first  Monday  of  January 
following  their  election,  or  until  their  successors  are  elected  and  qualified.  All  per- 
sons elected  as  members  of  boards  of  education  shall,  before  tne  first  Monday  in 
January  following  their  election,  take  and  subscribe  to  the  usual  oath  of  office.  In 
case  any  person  so  elected  shall  fail  so  to  do,  his  or  her  election  shall  be  void,  and 
the  vacancy  thereby  occasioned  shall  be  filled  by  the  board  as  hereinafter  provided. 
No  vacancy  shall,  by  the  provisions  of  this  act,  be  created  in  the  membership  of 
any  board  of  education  elected  under  the  provisions  of  an  act  of  the  legislature  of 
the  state  of  Nebraska  entitled  '^An  act  relative  to  public  schools  in  metropolitan 
cities,"  approved  March  31,  1887,  but  such  members  shall  serve  out  the  terms  for 
which  they  were  elected. 

3732.  That  the  regular  meetings  of  the  boards  of  education  shall  be  held 
on  the  first  and  third  Monday  of  each  month,  but  special  meetings  may  be  held 
from  time  to  time  as  circumstances  may  demand,  at  the  call  of  the  president  of  the 
board,  or  on  petition  of  a  majority  of  the  members  thereof;  and  all  meetings  of  the 
board  shall  be  open  to  the  public,  unless  otherwise  specially  ordered. 

3733.  That  the  boards  of  education  shall  have  power  to  select  their  own 
officers,  and  make  their  rules  and  r^ulations,  subject  to  the  provisions  of  this 
act.  The  board  of  education  herein  provided  for  '''any  committee  of  the  members 
thereof  shall  have  power  to  comi>el  the  attendance  of  witnesses  for  the  investiga- 
tion of  matters  that  may  come  before  them,  and  the  presiding  officer  of  the  bosutl 
of  education,  or  the  chairman  of  such  committee  for  the  time  being,  may  administer 
the  requisite  oaths,  and  such  board,  or  committee  thereof,  shall  have  the  same 
authority  to  compel  the  giving  of  testimony  as  is  confirmed  *  on  courts  of  justice. 

3734.  That  the  members  of  each  boanl  of  education,  at  their  regular  meet- 
ing in  January  succeeding  their  election  each  year,  shall  elect  a  president  and 
vice  president  from  their  own  members,  who  shall  serve  from  the  term  of  one  (1) 
year,  or  until  their  successors  are  elected  and  qualified;  they  may  also  elect  at  any 
regular  meeting  in  July,  one  (1)  superintendent  of  public  instruction,  with  such  salary 
as  the  board  may  deem  just,  and  they  may  enter  into  contract  with  him  in  accordance 
with  their  discretion,  for  a  term  of  years  not  to  exceed  three  (3)  years.  The  elec- 
tion of  the  officers  of  the  board,  superintendent,  secretary,  teachers,  and  janitors 
shall  be  by  ballot,  and  no  person  shall  be  declared  elected  except  he  receive  a  vote 
of  a  majority  of  all  the  members  of  the  board.  They  shall  annually  elect  a  secre- 
tary at  such  salary  as  the  board  may  deem  just.  Said  secretary  shall  not  be  a 
member  of  the  board  of  education.  They  shall  also  have  power  to  appoint  a  super- 
intendent of  school  buildings,  whose  respective  duty,  power,  salary,  and  term  of  office 
shall  be  regulated  and  determined  by  the  board  of  ^ucation,  and  to  employ,  under 
the  superintendent  of  school  buildings,  necessary  workmen,  and  provide  necessary 
materials  for  repairing,  altering,  and  enlarging  school  or  other  buildings.  The 
superintendent  of  buildings  shall  devote  his  entire  time  to  the  discharge  of  the  duties 
of  his  position. 

3735.  That  it  shall  be  the  dnty  of  the  president  to  preside  at  all  meetings 
of  the  board,  to  appoint  all  committees  whose  appointment  is  not  otherwise  provid«i 
for,  and  to  sign  all  warrants  ordered  by  the  board  of  education  to  be  drawn  upon 
the  city  treasurer  for  school  moneys. 


•  So  in  original. 
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3736.  That  it  shall  b^  the  duty  of  the  vice  president  to  perform  all  the 
duties  of  the  president  in  case  of  his  absence  or  disability. 

3737.  That  it  shall  be  the  duty  of  the  secretary  to  be  present  at  all  meet- 
ings of  the  board,  to  keep  an  accurate  journal  of  the  pi*ooeedings,  to  take  charge  of 
its  books  and  documents,  to  countersign  all  warrants  for  school  moneys  drawn  upon 
the  city  treasurer  by  order  of  the  boajrd;  to  apply  for  and  receive  school  funds  from 
the  county  treasurer  or  other  persons  to  whom  such  funds  are  payable  by  law,  and 
deposit  the  same  with  the  treasurer  of  the  board,  and  to  perform  such  duties  as  the 
board  may  require.  That  before  entering  into  the  discharge  of  his  duties  the  sec- 
retary of  the  board  shall  give  bonds  in  the  sum  of  not  less  than  ten  thousand 
dollars  (tlO,000),  with  good  and  sufficient  sureties,  and  shall  take  and  subscribe  an 
oath  of  affirmation  before  a  proper  officer  that  he  will  support  the  constitution  of 
the  state  of  Nebraska,  and  fiiithfuUy  perform  the  duties  of  his  office. 

3738.  That  the  city  treasurer  of  such  city  shall  be  ex^ffido  treasurer  of  the 
board  of  education.  He  shall  attend  all  meetings  of  the  boarcTwhen  required  to  do 
so,  shall  prepare  and  submit  in  writing  a  monthly  report  of  the  state  of  its  finances, 
and  shall  pay  school  moneys  only  upon  a  warrant  signed  by  the  president,  or,  in  his 
absence,  by  the  vice  president,  and  countersigned  by  the  secretary.  He  shall  give 
bond,  payable  to  the  board  of  education,  in  twice  the  sum  that  may  be  in  his  pos- 
session at  any  one  time  of  moneys  belonging  to  or  under  the  control  of  the  board  of 
education. 

3739.  That  the  boards  of  education  shall  have  power  to  fill  any  vacancy  which 
may  occur  in  their  body,  provided  that  any  vacancy  occurring  more  than  ten  days 
previous  to  the  annual  school  election  and  leaving  an  unexpired  term  for  more  than 
one  year,  shall  be  filled  at  the  first  school  election  thereafter,  and  the  ballots  and  re- 
turns shall  be  designated  as  follows:  ''To  fill  unexpired  term.'' 

3740.  That  a  majority  of  all  the  members  of  each  board  of  education  shall 
constitute  a  qnonuny  but  a  less  number  in  attendance  at  any  r^ular  meeting  shall 
have,  and  a  quorum  at  any  special  meeting  may  have,  power  to  compel  the  attend- 
ance of  absent  members  in  such  manner  and  under  such  penalties  as  each  board 
shall  see  fit  to  prescribe;  and  the  absence  of  any  member  from  four  consecutive 
regular  meetings  of  the  board,  unless  on  account  of  sickness  or  by  consent  of  the 
b<^rd,  shall  vacate  his  position  on  the  board,  which  facts  shall  be  passed  upon  by 
the  board  of  education,  and  spread  upon  their  records. 

3741.  That  all  acconnts  shall  be  audited  by  the  secretary,  approved  by  a 
committee  to  be  styled  the  committee  on  claims,  and  no  expenditure  greater  than 
two  hundred  dollars  ($200)  shall  be  voted  by  the  board  except  in  accordance  with 
the  provisions  of  a  written  contract;  nor  shall  any  money  be  appropriated  out  of 
the  school  fund  except  on  a  recorded  affirmative  vote  of  a  majority  of  all  the  mem- 
bers of  the  board,  and  said  account  and  the  records  of  said  board  in  all  metropoli- 
tan cities  shall  at  all  times  be  subject  to  the  inspection  and  examination  of  the 
comptroller  of  such  city,  whose  duty  it  shall  be  each  month  to  examine  said  records 
and  check  said  accounts,  and  from  time  to  time,  as^may  be  required  by  ordinance  or 
resolution  of  the  city  council,  report  to  said  council  the  nature  and  state  of  said  ac- 
counts, and  any  facts  that  may  be  required  concerning  said  records. 

3742.  That  the  boards  of  education  shall  annually  cause  to  be  taken  an 
enumeration  of  all  persons  between  the  ages  of  five  and  twenty-one  years,  resid- 
ing in  the  district,  and  shall  report  the  same,  together  with  such  other  information 
as  required  by  sections  twelve  and  seventeen  oi  subdivision  four  of  the  general 
school  laws  of  Nebraska  [3570  and  3576],  to  the  county  superintendent  of  public 
instruction,  at  the  time  specified  by  law  for  like  returns  in  other  districts. 
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3748.  That  all  persons  making  iipplications  to  boards  of  education  as  teachers 
ID  graded  and  high  schools  therein,  shall  be  required  to  produce  a  legal  certificate 
given  by  some  authority  authorized  to  grant  teachers'  certificates,  or  from  an  exam- 
ining committee  appointed  by  the  board.  And  lor  suoh  pur)K)se  the  board  of 
education  is  authorized  to  appoint  three  competent  persons  at  such  time  as  may  be 
-deemed  expedient,  who  shall  be  styled  the  examining  committee  of  the  board  of 
education^  and  wbase  duty  it  shall  be  to  examine  all  persons  who  may  apply  to 
them  as  teachers,  and  teachers  receiving  such  certificates  setting  forth  that  such  per- 
son is  competent  to  teach  in  the  public  schools  of  the  city  and  is  a  person  of  good 
moral  character,  shall  be  entitled  to  all  the  benefits  arising  from  a  certificate  issued 
to  any  teacher  under  the  laws  of  this  state.  Any  certificate  granted  by  such  com- 
mittee may  be  revoked  by  the  board  of  education  for  any  reason  which  would  have 
justified  the  withholding  thereof  when  the  same  was  granted,  or  for  gross  Diligence 
■of  duty,  incompetency,  or  immorality. 

3744.  That  it  shall  be  unlawful  for  any  member  of  the  board  of  education 
to  have  any  pecuniary  intereBt^  either  directly  or  indirectly,  in  any  contract  for 
the  erection  of  school  houses,  or  for  warming,  ventilating,  furnisliing,  or  repairing 
the  same,  or  be  in  any  manner  connected  with  the  furnishing  of  supplies  for  the 
maintenance  of  the  schools. 

3745.  That  no  Bchool  property  of  any  kind  shall  be  sold  by  the  board  of 
education  except  at  a  regular  meeting  of  the  same,  and  not  then  without  an  affirma- 
tive recorded  vote  of  at  least  two-thirds  of  the  members  of  the  board, 

3746.  That  each  of  the  school  districts  provided  for  in  section  one  of  this  act 
«hall  have  the  power,  and  it  shall  be  the  duty  of  the  board  of  education  to  provide 
for  the  payment  of  debtB  created  by  school  districts  or  other  school  organizations, 
superseded  by  the  districts  herein  provided  for,  when  such  debts  shall  have  been 
incurred  in  the  erection  of  school  houses  or  for  other  school  purposes,  if  any  portion 
of  such  debt  shall  be  in  the  form  of  bonds,  if  issued  for  a  valuable  consideration, 
the  holder  or  holders  thereof,  on  surrendering  the  same  to  the  said  board  shall  have 
the  right  to  demand,  and  it  shall  be  the  duty  of  said  board,  in  the  name  of  the  dis- 
trict created  by  this  act,  to  cause  to  be  issued  other  bonds  of  like  amount  of  tenor 
And  effect  as  to  payment  of  principal  and  interest  as  the  bonds  surrendered.  This 
provision  shall  also  apply  to  cases  where  only  a  part  of  a  district  embraced  within 
the  district  created  by  this  act,  whenever  said  fractional  part  shall  become  a  part  of 
said  district,  as  provided  for  in  section  one  of  this  act,  provided  the  latter  assume 
and  pay  only  such  proportion  of  the  debt  of  the  divided  district  as  the  assessed 
valuation  of  the  part  taken  therefrom  shall  bear  to  the  assessed  valuation  of  the 
part  remaining.  In  case  of  a  division  of  one  or  more  school*  districts  within  the 
limits  of  a  metropolitan  city,  it  shall  be  the  duty  of  the  county  superintendent  of 
public  instruction,  the  president  of  the  board  of  education,  and  the  airectors  of  the 
school  district,  to  appraise  and  adjust  all  claims  or  assets  in  such  manner  that  each 
<listrict  shall  bear  its  proportion  of  the  indebtedness,  as  heretofore  provided,  and 
have  its  proportion  of  said  assets  of  said  district. 

3747.  That  the  boanl  of  education  shall,  annually,  during  the  month  of  Jan- 
uary, report  to  the  city  council  an  estimate  of  the  amounts  of  funds  required  for 
the  support  of  the  schools,  for  the  purchase  of  school  sites,  the  erection  and  furnishing 
of  school  buildings,  the  payment  of  interest  upon  all  bonds  issued  for  school  pur- 
poses,  and  the  creation  of  a  sinking  fund  for  the  payment  of  such  indebtedness,  and 
the  city  council  is  hereby  authorized  and  required  to  levy  and  collect  said  amount 
the  same  as  other  taxes;  Provided^  however,  That  in  case  the  purchase  of  school  sites 
and  the  erection  of  buildings  shall  require  an  expenditure  exceeding  twenty-five 
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thousand  dollars  ($25^000)  for  any  one  calendar  year,  the  question  shall  be  sub* 
mitted  to  a  vote  of  the  electors  of  the  district. 

3748.  That  the  aggregate  school  tax  shall  in  no  one  year  exceed  two  per 
cent  npon  all  the  taxable  property  of  the  district. 

3749.  That  all  taxeB  collected  for  the  benefit  of  the  public  schools  shall  be 
paid  in  money,  and  shall  be  subject  to  the  order  of  the  board  of  education. 

3760.  That  the  board  of  education  may  borrow  money  upon  the  bonds^ 
which  they  are  hereby  authorized  and  empowered  to  issue,  bearing  a  rate  of  interest 
not  exceeding  six  (6)  per  centum  per  annum,  payable  annually  or  semi-annually,  at 
such  place  as  may  be  mentioned  upon  the  face  of  such  bonds;  which  loan  shall  be 
paid  and  reimbursed  in  a  period  not  exceeding  thirty  (30)  years  from  the  date  of  said 
bonds;  Provided,  That  no  bonds  shall  be  issued  nor  question  of  issue  be  submitted 
to  the  electors  without  the  consent  of  two-thirds  {^)  the  members  of  the  board  of 
education,  and  be  offered  in  open  market  and  sold  to  the  highest  bidder  for  not  lesS' 
than  par  value  on  each  dollar;  And  provided  farther ,  That  no  bonds  shall  be  issued 
by  the  board  of  education  without  first  submitting  the  proposition  of  issuing  said 
bonds,  at  an  election  called  for  that  purpose,  or  at  any  regular  election,  notice 
whereof  shall  be  given  for  at  least  ten  (10)  days  in  one  or  more  daily  papers  pub- 
lished within  the  district,  to  the  qualified  voters  of  the  district,  and  if  a  majority  of 
all  the  ballots  cast  upon  said  bond  proposition  at  such  an  election  shall  be  for  issu- 
ing bonds,  said  board  may  issue  bonds  in  such  an  amount  as  shall  be  named  in  their 
election  notice. 

Proposition  may  be  submitted  at  any  regular  city  or  state  election.  Not  adopted  by  receiying 
4,930  votes  as  against  2,992,  where,  at  the  same  election,  12,337  votes  were  cast  for  mayor.  Need 
not  contain  a  provision  for  levying  a  tax  to  pay  interest.    29,  467  (45  N.  W.,  794). 

3751.  That  in  case  the  electors  shall  sanction  the  issuing  of  said  bonds,  in 
manner  herein  provided  for,  then  the  said  board  of  education  may  cause  to  be  pre* 
pared  and  issue  the  same  under  the  provisions  of  this  act,  and  the  said  bonds  shall 
express  on  their  face  that  they  are  issued  in  pursuance  of  this  act,  and  shall  be  signed 
by  the  president  and  secretary  of  the  board  of  education,  shall  specify  the  rate  of  inter- 
est, the  time  when  the  principal  and  interest  shall  be  paid,  the  place  of  such  pay- 
ment, and  each  bond  when  so  issued  shall  not  be  for  a  less  sum  than  fifty  dollars 
($60). 

3752.  That  the  board  of  education  is  hereby  authorized  and  required  to  provide, 
before  the  same  shall  become  due,  for  the  interest  on  all  bonds  issued  by  the  dis- 
trict; they  shall  also  immediately  after  the  expiration  of  one-half  of  the  time  for 
which  said  bonds  are  issued,  proceed  to  set  apart  each  year,  for  a  sinking  fund,  a 
requisite  amount  or  proportion  sufficient  to  pay  the  principal  of  said  bonds  when 
they  shall  become  due.  All  moneys  set  apart  for  said  sinking  fund  shall  be  invested : 
(1)  in  the  purchase  of  and  redemption  of  bonds  of  the  school  districts,  which  bonds 
shall  be  purchased  in  open  market,  in  such  manner  as  the  board  of  education  shall 
prescribe ;  (2)  in  bonds  of  the  city  constituting  the  school  district ;  (3)  in  bonds  of 
the  county  wherein  such  district  is  situated;  (4)  in  bonds  of  the  state  of  Nebraska; 
(5)  in  United  States  bonds. 

3753.  That  if  it  shall  be  deemed  advisable  by  the  board  of  education  to  pur* 
chase  bonds  issued  under  thb  provisions  of  this  act,  before  maturity,  the  treasurer 
shall  sell  to  the  highest  bidder  in  open  market,  and  in  a  manner  prescribed  by  the 
board,  such  bonds  or  securities  as  shall  belong  to  the  school  funds,  and  the  proceeds 
thereof  shall  apply  to  purchase  of  bonds  herein  provided  for. 

3754.  That  all  moneys  arising  from  any  source  whatever,  which,  under  any 
prior  act  or  acts  of  the  legislature  of  this  state,  are  payable  to  the  school  fund  of  any 
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city  of  the  first  class  which  may  become  a  metropolitan  city,  or  any  moneys  which 
are  required  to  be  set  apart  by  the  treasurer  of  any  such  city  for  the  support  and 
maintenance  of  any  school  heretofore  organized  herein  under  any  general  law,  shall, 
on  and  after  the  passage  of  this  act,  be  payable  to  the  treasurer  of  the  board  of 
education,  and  shall  be  used  only  for  the  purposes  specified  in  this  act. 

3755.  All  elections  provided  for  in  this  act  shall  be  held  in  manner  follow- 
ing: (1.)  The  president  of  the  board  shall  issue  his  proclamation  to  the  qualified 
voters  of  the  school  district,  said  proclamation  to  be  published  for  at  least  ten  (10) 
days  prior  to  the  election  in  at  least  one  (1)  daily  paper  of  general  circulation  iu 
said  school  district,  setting  forth  the  time  when  and  place  or  places  where  such  election 
will  be  held,  and  a  full  and  complete  statement  of  the  ofi&cers,  bond  proposition,  or 
question  of  expenditure  to  be  voted  on  at  said  election.  (2.)  At  the  last  regular 
meeting  of  the  board  of  education  prior  to  the  election,  the  president  of  the  board, 
with  the  consent  of  the  board,  shall  appoint  three  (3)  judges  and  two  (2)  clerks  of 
election  for  each  election  district  in  said  metropolitan  city,  who,  before  entering  upon 
their  duties  as  such  officers,  shall  take  the  usual  oath  or  affirmation  of  office  before 
some  person  authorized  by  law  to  administer  oaths,  and  such  oath  or  affirmation 
shall  be  filed  with  the  secretary  of  the  board.  (3.)  If  any  person  so  appointed  shall 
not  attend  at  the  time  and  place  of  holding  such  election,  or  shall  fail  or  refuse 
to  qualify  as  above  provided,  the  electors  present  at  the  polls  at  the  hour  of  eight 
(8)  o'clock  Jl.  m.  on  the  day  of  the  election,  shall  choose  some  one  to  fill  the  va- 
cancy, and  the  person  thus  chosen  shall  qualify  as  before  provided.  (4.)  The  sec- 
retary of  the  board  shall  prepare  duplicate  poll  books  for  each  election  district  in 
the  metropolitan  city  comprised  within  the  school  district,  and  on  the  morning  of 
the  election  shall  deliver  such  poll  books,  together  with  a  ballot  box,  into  the  bands 
of  some  one  of  the  judges  or  clerks  of  election  in  the  several  election  districts.  The 
poll  books  shall  be  in  manner  and  form  as  iollows :  '^  Poll  books  of  a  school  election 

held  in  the election  district  of  the  — ^  ward,  in  the  city  of , county, 

Nebraska,  on  the day  of ,  189-,  at  which  time and and 

were  judges,  and and were  clerks  of  said  election.    The  following  named 

persons  voting  thereat :  J'     Each  clerk  shall  take  one  of  the  poll  books  and 

enter  therein  the  names  of  the  persons  voting  and  the  order  in  which  they  voted. 
At  the  close  of  the  election  the  judges  shall  compare  the  lists,  and  if  found  correct 
they  shall  certify  the  same  to  be  a  true  list  of  the  persons  voting  at  said  election. 
At  all  elections  held  under  the  provisions  of  this  act  the  r^istration  lists  of  the  last 
city  election  shall  be  used  without  revision,  unless  said  elections  provided  for  in  this 
act  shall  be  held  at  the  same  time  and  place  as  a  city,  county,  or  state  election,  in 
which  case  the  registration  lists  of  the  city,  as  revised  for  said  city,  county,  or  state 
election,  shall  be  used.  And  it  shall  be  and  is  hereby  made  the  duty  of  the  city 
clerk  of  the  metropolitan  city  comprised  within  the  school  district  to  deliver  the 
registration  lists  of  the  city  for  each  election  district,  respectively,  into  the  hands 
of  some  one  of  the  judges  or  clerks  of  election  in  said  election  district  before  eight 
(8)  Jl.  m.  on  the  day  of  said  election,  for  use  at  said  election,  said  delivery  to  be 
made  at  the  expense  of  the  school  district.  (5.)  Immediately  before  the  opening  of 
the  polls  the  judges  shall  open  the  ballot  box  at  the  place  of  holding  the  election, 
and  in  the  presence  of  the  electors,  and  shall  see  that  no  ballots  are  contained 
therein,  after  which  the  box  shall  be  closed.  The  judges  shall  then  declare  the  polls 
open,  and  shall  proceed  to  take  the  ballot  of  any  person  ofiering  to  vote,  and  if  such 
person's  name  is,  by  at  at  least  two  (2)  of  said  judges  found  upon  at  least  two  (2) 
of  said  registers  as  a  qualified  voter,  the  ballot  shall  be  put  into  the  ballot  box,  with- 
out the  name  or  the  names  thereon  being  inspected.     The  ballot  box  shall  be  kept 
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locked  and  in  the  presence  of  the  electors  until  the  close  of  the  polls.  No  more 
than  one  (1)  of  the  judges  shall  be  absent  at  the  same  time  from  the  room  where  the 
election  is  being  held,  from  the  time  of  opening  the  polls  until  tlie  votes  shall  have 
been  counted  and  canvassed.  (6.)  The  judges  and  clerks  shall  commence  to  can* 
Tass  by  counting  the  votes  polled,  and  if  the  number  cast  exceed  the  number  of 
persons  voting,  the  ballots  shall  be  replaced  in  the  box,  and  after  being  mixed,  as 
many  ballots  shall  be  drawn  out  and  rejected  as  there  shall  have  been  cast  exceed- 
ing the  number  of  names  on  the  poll  books.  If  the  judges  find  two  or  more  bal- 
lots rolled  or  folded  together,  they  shall  reject  all  of  such  votes  as  fraudulent,  and 
if  a  ballot  contains  more  than  one  (1)  name  for  any  one  office,  it  shall  be  deemed 
fraudulent  as  to  all  the  names  for  that  office,  but  no  further.  (7.)  The  clerks  shall 
set  down  in  their  poll  books  the  name  of  every  person  voted  for,  and  the  office  for 
which  such  person  received  votes,  every  bond  proposition  and  every  question  of  ex- 
penditure written  in  full,  with  the  number  of  votes  received  for  such  persons  and 
the  number  of  votes  cast  for  and  against  said  bond  proposition  or  question  of  ex^ 
penditure,  such  number  to  be  expressed  in  words  at  full  length,  and  the  judges  and 
clerks  shall  certify  to  the  correctness  of  the*  same.  (8.)  The  judges  of  election  shall 
then  select  some  one  of  the  judges  or  clerks  as  messenger,  and  such  messenger  shall 
<jonvey  the  registry  list,  poll  books,  and  ballot  box,  with  the  ballots  all  replaced 
tlierein,  to  the  office  of  the  board  of  education,  within  twenty-four  (24)  hours  after 
the  closing  of  the  polls,  and  said  ballots  shall  be  kept  in  said  office  and  subject  to 
the  inspection  of  any  elector  for  the  space  of  (6)  months.  (9.)  The  judges  of  elec- 
tion shall  possess  full  power  and  authority  to  maintain  oraer  during  any  election, 
and  during  the  canvass  of  the  votes,  and  may  call  on  any  person  present  to  assist 
in  maintaining  order;  and  if  any  person  shall  refuse  to  obey  the  reasonable  order  of 
the  judges,  or  shall  in  any  manner  interfere  with  the  judges  or  clerks  of  election,  or 
any  of  them,  in  the  discharge  of  their  duties,  such  person  shall  be  arrested,  and  on 
conviction  thoreof  shall  be  fined  not  less  than  one  dollar  ($1)  nor  more  than  fifty 
dollars  ($50),  and  in  addition  thereto  may,  in  the  discretion  of  the  court,  be  impris- 
oned not  to  exceed  thirty  (30)  days  for  every  such  offisnse.  (10.)  That*  board  of 
education  shall  hold  a  meeting  at  the  hour  of  8  P.  M.  of  the  Monday  succeeding  any 
election  provided  for  in  this  act,  at  which  time  the  secretary  of  the  board,  in  the 
presence  of  the  board  and  two  disinterested  electors,  shall  open  the  election  returns, 
and  the  board  shall  thereupon  canvass  the  same  and  declare  the  result  of  the  elec- 
tion as  shown  thereby,  and  the  secretary  of  the  board  shall  issue  certificates  of  elec- 
tion to  such  persons  as  may  be  declared  elected  members  of  the  board  of  education. 
(11.)  Elections  provided  for  by  this  act,  other  than  elections  for  members  of  the 
board  of  edncation,  may  be  held  at  any  time  or  place  in  such  metropolitan  citj  dcr 
cided  on  by  vote  of  all  the  members  of  the  board ;  Provided,  That  at  all  elections 
held  under  this  act  there  shall  be  one  polling  place  in  each  election  district  of  the 
city  comprised  within  the  school  district.  (12.)  At  elections  for  members  of  the 
board  of  education  women  may  vote  after  taking  the  following  oath,  to  be  adminis- 
tered by  one  of  the  Judges  of  election:  "You  do  solemnly  swear  (or  affirm)  that 
you  are  twenty-one  (21)  years  of  age,  that  you  have  resided  in  this  school  district 
for  forty  (40)  days  last  past;  that  you  own  real  property  in  the  district,  or  personal 
property  that  was  assessed  in  your  name  at  the  last  assessment,  or  have  children  of 
school  age  residing  in  the  district,  so  help  you  QodJ*  (13.)  Any  person  offering  to 
vote  whose  name  is  not  found  on  two  of  said  roisters  shall  furnish  to  the  said 
judges  of  election  his  affidavit,  subscribed  and  sworn  to  before  the  secretary  of  the 
board  of  education  or  before  the  city  clerk  or  some  person  designated  therefor  by 

*  So  iu  originaL 
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the  mayor  of  any  city  comprised  within  the  school  district,  giving  his  reason  for 
not  appearing  before  the  supervisors  of  registration  on  any  day  of  registration  or 
revision  of  registration,  and  shall  also  set  forth  in  said  aflBdavit  his  place  of  resi- 
dencCy  and  the  facts  necessary  to  show  that  he  is  a  qualified  voter  in  said  election 
district,  and  shall  prove  before  said  judges,  by  the  affidavit  on*  oath  of  at  least  two 
freeholders,  resident  of  said  election  districts  in  which  he  offers  his  vote  for  at  least 
one  year  imme<]iately  preceding  said  election,  that  they  know  such  person  to  be  an 
inhabitant  and  qualified  voter  of  said  precinct,  and  upon  filing  said  affidavit  with 
said  judges,  and  making  the  proof  herein  required,  such  person  shall  be  entitled  to 
vote.  Any  person  offering  to  vote  at  any  election  herein  provided  .for  may  be 
challenged,  and  the  same  oaths  shall  be  put  as  are  provided  in  the  general  elec- 
tion law. 

Sees.  3756  and  3757.  *'An  act  to  require  attendance  of  all  persons  between  the  ages  ef 
eight  and  fourteen  years  at  some  pablio  or  private  school  or  schools  in  the  state  of  NefoiaakA." 
1887,  p.  613.    In  force  July  1. 

3766.  That  it  shall  be  unlawful  for  any  parent  or  guardian  living  in  the  state 
of  Nebraska  to  neglect  or  refuse  to  cause  or  compel  any  one  person  or  persons  who 
are  or  may  be  under  their  control  as  their  children  or  wards,  to  attend  and  comply 
with  the  rules  of  some  one  or  more  public  or  private  school  or  schools,  for  a  term 
of  twelve  weeks  or  more  during  each  successive  year  from  the  time  said  children  or 
wards  are  eight  years  old  until  they  are  fourteen  years  old  inclusive,  unless  they  may 
be  prevented  by  illness,  poverty,  inability,  or  by  reason  of  already  being  proficient, 
from  attending  such  public  or  private  school  or  schools;  and  provided  that  in  such 
case  they  shall  be  excused  by  the  board  of  education  of  the  school  district  in  which 
said  children  or  wards  may  live  at  the  time  of  such  failure  to  attend  such  public  or 
private  school  or  schools. 

3757.  That  any  person  or  persons  violating  this  act  shall  be  subject  to  a 
fine  of  not  less  than  ten  dollars  nor  more  than  fifty  dollars  for  each  and  every 
offense.  Said  fine  shall  be  imposed  by  any  court  of  justice  having  jurisdiction,  on 
sufficient  evidence  of  the  same  being  furnished  by  two  or  more  credible  witnesses, 
and  all  fines  so  collected  shall  be  plac^  in  the  general  school  fund  the  same  as  other 
fines  and  penalties. 

Sees.  3758  to  3767.  '*A  n  act  to  provide  cheaper  text  books,  and  for  district  ownership  ol 
the  same."     1891,  p.  334.     In  force  Jnly  4. 

3758.  District  Bchool  boards,  and  boards  of  trustees  of  high  school  districts^ 
and  boards  of  education  in  cities  of  the  first  and  second  class,  are  hereby  empowered 
and  it  is  made  their  duty  to  purchase  all  text  books  necessary  for  the  schools  of 
such  district ;  and  they  are  further  authorized  to  enter  into  contract  as  hereinafter 
provided  with  the  publishers  of  such  books  for  a  term  of  years,  not  to  exceed  five 
(5) ;  Provided,  That  the  contract  prices  of  such  books  shall  not  exceed  the  lowest 
price  then  granted  to  any  dealer,  state,  county,  township,  school  district,  or  other 
individual  or  corporation  in  the  United  States,  to  be  determined  as  hereinafter  pro- 
vided ;  And  provided  further,  That  such  contract  shall  guarantee  to  such  districts 
any  further  reduction  that  may  be  granted  elsewhere  during  the  life  of  such  con- 
tract. 

3769.  Before  any  publisher  of  school  books  shall  be  permitted  to  enter  into^ 
contract  with  any  school  district  under  the  provisions  of  this  act,  he  shall  file  with 
the  state  superintendent  of  public  instruction,  to  be  approved  by  him,  a  good  and 
sufficient  bond  in  the  sum  of  two  thousand  dollars  (t2,000)  to  twenty  thousand 
dollars  ($20,000)  for  the  faithful  performance  of  the  conditions  of  such  contracts^ 


*  So  in  original. 
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and  the  observance  of  the  requiremeDts  of  this  act;  and  sach  pnbHsher  sfiull  also 
file  with  the  state  superintenaent  of  public  instruction  a  sworn  statement  of  the 
lowest  prices  for  which  his  series  of  text  books  are  sold  anywhere  in  tJie  United 
States;  and  a  failure  to  file  such  bond  and  sworn  statement  of  prices  slmU  be  a 
good  and  valid  defense  on  the  part  of  the  district  against  payment  for  aik.v  brooks 
that  may  be  sold  by  such  publisher  prior  to  the  date  of  fih'nj;  unch  bond  ajul  swum 
statement  of  prices;  and  all  such  contracts  to  which  such  publisher  is  a  pai  ty^  n^ude 
subsequent  to  the  passage  of  this  act  and  prior  to  filing  such  bond  and  sworn  state- 
ment of  prioes  shall  be  null  and  void. 

3760.  F.OV  the  purpose  of  paying  for  school  bookSy  the  school  district  olB- 
cers  may  draw  an  order  on  the  county  or  township  treasurer  to  the  amount  of  Bchool 
books  ordered. 

37S1.  The  county  or  township  treasurer  shall  pay  ordeiSt  drawn  by  i^clnnd 
district  officers,  for  the  purchase  of  school  books,  out  of  any  tiiu'ds  in  his  baniW 
belonging  to  the  district,  except  the  money  received  from  that  derived  from  the 
teachers'  fund. 

3762.  Any  contract  entered  into  under  the  provisions  of  this  act  with  any 
publisher  who  shall  hereafter  become  a  party  to  any  combinatioil  or  trust  for 
the  purpose  of  raising  the  price  of  school  text  books,  shall,  at  the  wish  of  the  schottl 
board  of  the  district  using  such  books,  become  null  and  void< 

3763.  The  state  superintendent  of  public  instruction  shall,  within  thirty  days 
after  the  filing  of  the  hereinbefore  mentioned  sworn  statement  of  prices  of  text 
books,  have  the  same  printed  and  forward  a  sufficient  number  of  oertitieil  copies  of 
the  same  to  each  of  the  county  superintendents  of  the  state  to  furnish  all  ilie  schuoi 
districts  of  such  coupty  with  one  copy  each;  and  the  county  superintendent  shall 
immediately  after  receiving  said  certified  copies  of  prices  of  books,  send  or  deliver 
one  of  such  certified  copies  to  the  director  or  secretary  of  each  school  district  or 
board  of  education  in  such  county,  to  be  filed  as  a  part  of  the  iM^rards  of  such  dis- 
trict; and  he  shall  also  file  one  of  said  certified  copies  of  prices  in  his  office  as  a 
part  of  the  records  of  said  office. 

3764.  It  shall  be  the  duty  of  the  state  superintendent  of  public  inetructiorj  to 
prepare  and  have  printed  a  form  of  contract  between  the  district  boards  and  pul)- 
lishers  of  school  books,  and  to  furnish  the  sam^,  through  the  county  supennteml en t^ 
to  the  several  district  boards  of  the  state;  and  no  other  form  of  contract  sliall  hh 
used  by  such  district  boards  and  publishers  in  carrying  out  the  provisionB  of  thi^ 
act. 

3765.  Upon  the  filing  of  a  written  complaint  with  the  state  superintendent 
of  public  instruction  by  the  officers  of  any  district  board,  charging  any  [lublisher 
witn  violating  the  conditions  of  such  contract  as  hereinbefore  mentioned,  the 
attorney  general  is  hereby  instructed,  and  it  shall  be  his  duty,  to  investigate  the 
same,  and  if  he  finds  probable  cause  for  action  he  shall  immediately  begin  proceed- 
ings in  the  name  of  the  state  to  enforce  the  liability  on  the  bond  hereinbefore  men- 
tioned. 

3766.  All  books  purchased  by  district  boards,  as  hereinbefore  menfional, 
shall  be  held  as  the  property  of  the  district,  and  loaned  to  pupils  of  the  school 
while  pursuing  a  course  of  study  therein,  free  of  charge;  but  the  (list riot  boan1»« 
shall  hold  such  pupils  responsible  for  any  damage  to,  loss  of,  or  failure  to  return 
such  books  at  the  time  and  to  the  person  that  may  be  designated  by  the  boani  of 
such  district. 

3767.  The  provisions  of  this  act  shall  include  all  school  supplies;  Pro- 
mdedy  That  nothing  in  this  act  shall  be  construed  to  prohibit  any  pupil  or  parent 
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from  purchasing  from  the  board  such  books  as  may  be  necessary,  at  eost  to  die  dis- 
trict; Provided  furihef^  That  the  board  may  designate  some  local  dealer  to  han- 
dle books  for  the  district^  with  such  an  increase. above  contract  price  to  pay  cost  of 
transportatioQ  and  baudliug,  as  may  be  agreed  upon  between  said  board  and  said 
dealer* 


Digitized  by 


Google 


Ch.  45.  PUBLIC  LANDS  AND  BUILDINGS.  filS 


CHAPTER  45.— PUBLIC  LANDS  AND  BUILDINGS. 

Sees.  3768  to  3784.  ''An  act  establishing  a  board  of  public  landa  and  baildiDga  of  tbe  ataU 
of  Nebraska,  and  defining  their  duties."    1877,  p.  188.     In  force  Febmnrj  IS. 

3768.  That  the  board  created  by  section  19  of  article  5  of  the  eonstitiition  o 
the  state  of  Nebraska,  consisting  of  the  commissioner  of  public  lands  and  buildings, 
the  secretary  of  state,  treasurer,  and  attorney  general  of  the  state,  shall  hereafter  be 
known  in  law  as  the  "Board  of  Public  Lands  and  Buildings  of  the  State  of  Ne- 
braska,'^ and  shall  have  general  supervision  and  control  of  all  the  public  landa, 
iots,  and  grounds,  and  all  institutions^  buildings,  and  the  grounds  thereto,  now 
owned  or  that  may  hereafter  be  acquired  by  the  state,  including  the  saline  lands,  to- 
gether with  all  salt  springs,  the  penitentiary  lands,  internal  ioiprovement  lands  and 
lots,  as  well  as  the  state  capital  building  and  grounds,  tho  stute  penitentiary  and 
grounds,  the  state  hospital  for  the  insane  and  grounds,  the  asylum  for  the  deaf  and 
<lumb  and  grounds,  the  asylum  for  the  blind  and  grounds,  and  all  other  lands,  JotSj 
grounds,  and  buildings  now  belonging  or  hereafter  acquired  by  the  state;  Provided^ 
iw^oeveVy  That  all  lands,  lots,  grounds,  and  buildings,  or  institutions  set  aside  for 
and  devoted  to  educational  purposes,  be  and  hereby  are  excepted  from  the  provisions 
of  this  act.  * 

This  does  not  empower  the  board  to  appoint  officers  of  state  institutions.  This  power  is  in 
the  governor.  18,  340  (25  N.  W.,  342).  Board  has  not  power  to  appoiut  aod  remove  ofiQc^m  of 
state  institutions.    6,  291.    See  7,  44. 

8769.  The  board  of  public  lands  and  buildings  shall  have  the  power  to  make 
general  direction,  according  to  law,  for  the  sale,  leasing,  or  other  disposition  of  tlie 
lands,  lots,  and  grounds  belonging  to  the  state  as  aforesaid,  and  shall  give  warrant 
by  their  proceedings  as  such  board  to  the  commissioner  of  public  lands  and  build- 
ings for  his  action  in  the  sale  or  leasing  of  such  lands,  lots,  and  grounds,  and  shall 
require  of  the  said  commissioner  a  full  and  detailed  report  of  all  such  sales,  lea^s, 
and  the  funds  thereby  acquired  as  hereinafter  directed, 

3770.  The  board  shall  have  general  custody  and  charge  of  all  buildillgB  and 
institutions  and  the  grounds  thereto  coming  under  the  provisions  of  this  act,  and 
shall  be  responsible  for  the  proper  keeping  and  repair  of  the  same,  and  shall  require 
from  the  commissioner  of  public  lands  and  buildings,  who  shall  be  direct  custodian 
of  such  institutions,  buildings,  and  grounds,  a  report,  at  least  once  in  every  three 
months,  as  to  the  condition  of  the  same;  Provided^  That  no  additions  shall  be  made 
to  any  public  buildings  without  special  appropriation  of  the  legislature, 

3771.  The  said  board  shall  have  power,  under  the  restrictions  of  this  act,  to 
•direct  the  general  management  of  all  the  said  institutions,  and  be  responsible  for  the 

I)roper  disbnrsement  of  the  funds  appropriated  for  their  maintenance,  and  shall 
lave  reviewing  power  over  the  acts  of  the  officers  of  such  institutions,  and  shall,  on 
the  part  of  the  state,  at  regular  meetings  as  hereinafter  directed,  audit  all  accounts 
of  such  officers,  including  the  accounts  of  the  commissioner  of  public  lands  and 
buildings,  except  his  salary. 

3772.  At  the  regular  meeting  of  the  board  it  shall  be  their  duty  to  examine 
the  accounts  of  the  public  of&cers  contemplated  in  tliis  act  antl  to  determine 
whether  the  same  are  entitled  to  be  paid  out  of  the  moneys  appropriated  for  the  pur- 
pose of  maintaining  the  institutions  for  which  they  are  charged,  and  if  correct,  shall 
approve  the  same,  which  approval  shall  be  signed  by  the  president  and  countersigned 
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by  the  secretary  under  date  of  such  action ;  and  if  the  accounts  be  incorrect  or  ex- 
orbitant^ or  not  entitled  to  payment  from  such  appropriations,  the  same  shall  be 
disapproved  and  returned  to  the  claimant,  such  board  keeping  a  record  of  the 
same. 

3773.  When  the  accounts  above  mentioned  have  been  filed  with  the  board, 
and  shall  have  been  audited  and  approved  by  them,  the  auditor  of  public  ac- 
counts is  hereby  authorized  and  directed,  upon  the  presentation  to  him  of  such  ac- 
counts so  authenticated,  to  issue  his  warrant  on  the  treasurer  against  the  proper  fund 
or  appropriation,  for  the  amount  therein  stated,  to  the  claimant  or  his  assignee. 
And  no  accounts  coming  under  the  provisions  of  this  act  shall  be  entitled  ta pay- 
ment until  they  have  been  so  approved  by  the  said  board. 

3774.  It  shall  be  the  duty  of  the  board  to  take  cognizance  of  all  charges 
or  complaints  made  against  the  said  public  officers,  and  at  a  regular  meeting,  to 
give  an  impartial  hearing  to  such  charges,  and  the  defense  against  them,  if  any, 
and  report  the  charges,  evidence,  and  their  conclusions  in  the  matter,  to  the  governs, 
within  six  days  after  the  determination  of  such  investigation. 

3775.  The  said  board  shall  meet  at  least  once  in  each  month,  on  the  first 
Monday  thereof,  for  the  transaction  of  business ;  the  commiBioner  of  public  lands 
and  buildings  shall  be  ex-officio  president  of  the  board,  and  shall  preside  at  all 
meetings  and  execute  all  other  duties  prescribed  for  him  in  this  act,  and  shall  sign 
all  papers  and  instruments  or  documents  that  shall  be  approved,  made,  or  directed 
by  the  board. 

3776.  The  secretary  of  state  shall  be  ex-officio  secretary  of  the  board,  and 
shall  keep  a  careful  record  of  all  the  proceedings  of  the  board  in  a  substantial  and 
well  bound  book,  to  be  kept  for  that  purpose,  and  which  shall  be  known  as  the 
"  Record  of  the  proceedings  of  the  board  of  public  lands  and  buildings  of  the  state 
of  Nebraska,"  and  the  said  secretary  shall  countersign  all  papers,  instruments,  or 
documents  approved,  made,  or  directed  by  the  board. 

3777.  It  shall  necessary  for  at  least  three  members  of  said  board  to  be 

S resent  at  any  meeting  for  the  transaction  of  business,  and  in  absence  of  the  presi- 
ent  or  secretary,  the  place  shall  be  filled  by  election  pro  tempore;  Provided^  That 
no  meeting  for  business  shall  be  held  without  the  presence  of  one  or  the  other  of 
them. 

3778.  The  president  shall  have  the  power  to  call  the  board  together  in  special 
meeting,  if  in  his  judgment  the  public  good  requires  the  same  to  be  done  for  any 
purpose  contemplated  in  this  act;  and  such  call  shall  be  by  written  notice,  stating 
the  purpose  of  meeting,  which  notice  shall  .be  delivered  to  each  member  of  the 
board. 

3779.  It  shall  be  the  duty  of  the  board  at  their  first  meeting  after  the  passage 
of  this  act  to  direct  the  commissioner  of  public  lands  and  buildings  to  procure  an 
authentic  list  of  all  the  lands  that  have  come  into  possession  of  the  state  by  do- 
nation or  purchase,  or  otherwise,  that  come  under  the  provisions  of  this  act,  and 
enter  the  same  in  numerical  order,  each  under  the  class  of  lands  to  which  it  belongs, 
in  a  tract  book  to  be  procured  and  kept  for  that  purpose;  and  they  shall  see  that  all 
deeds  of  conveyance,  confirmation  of  selection,  certificate,  or  other  direct  evidence 
through  which  the  state  derives  title  to  the  said  lands,  are  recorded  in  the  counties 
in  which  the  lands  are  situated;  and  that  all  original  documents  conveying  or  con- 
firming titles  of  land  to  the  state  shall  be  collected  and  placed  in  the  oflBce  of  the 
commissioner  of  public  lands  and  buildings,  and  by  him  recorded  in  a  book  to  be 
kept  for  that  purpose;  and  the  said  commissioner  shall  thereafter  be  the  proper  cus- 
todian of  all  such  records  and  papers  relating  to  the  lands  mentioned  in  this  act. 
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3780.  When  such  lists  shall  have  been  obtainedj  the  board  shall  proceed  with 
the  said  commissioner  to  check  from  land  records  now  in  posse&siion  of  the  Btate,  all 
the  lands  and  lots  that  have  been  alienated  by  sale,  donation,  or  otherwise,  and  by 
what  other  means  necessary  ascertain  and  enter  under  a  corrected  list,  a  true  list 
of  all  the  lands,  lots,  and  grounds,  now  the  property  of  the  state  as  albresaiilj  speci- 
fying for  what  pur|K)se  such  lands,  lots,  or  grounds  are  dedicated  and  set  aside,  and 
enterini^  in  a  column  opposite  the  tract  in  each  case  the  appraised  value  oif  th© 
same;  which  books  and  listS|  when  completed,  shall  be  kept  in  the  ofEce  of  the 
commissioner  of  public  lands  and  buildings. 

3781.  The  board  shall,  as  soon  as  practicable,  provide  for  au  appraisemeilt  of 
all  such  lands  and  lots,  and  enter  the  same  of  record  as  afort^iiaid;  and  shaDj 
when  the  public  good  requires  the  same,  as  directed  by  the  legislature,  authorise  the 
commissioner  of  public  lands  and  buildings  to  advettiae  and  sell,  according  to 
law,  such  |)ortion  of  said  lands  and  lots  as  is  necessary  to  meet  the  rt^qiiirernents  of 
the  state  as  directed  by  law. 

3782.  The  board  shall  require  the  several  officers  in  charge  of  the  institutions 
and  buildings  of  the  state,  coming  under  the  provisions  hereof,  to  make  out  a  cor* 
rect  BChedule  of  all  property  in  their  charge  belonging  to  the  state,  to  l>e  certified 
under  oath,  which  shall  be  filed  with  the  secretary  of  the  board,  and  a  eo|>y  thereof 
furnished  to  the  commissioner  of  public  lands  and  buildings,  together  with  a  list  of 
buildings  and  grounds. 

3783.  All  laws  now  in  force  relating  to  the  public  lands  and  buildings  not  in 
conflict  with  the  provisions  of  this  act  shall  ftpply  to  this  board,  and  all  laws  con- 
flicting therewith  are  hereby  repealed. 

3784.  It  shall  be  the  duty  of  said  board,  at  their  first  meet iog,  to  cause  to  be 

{>ublished  in  at  least  three  papers  of  general  circulation,  one  of  which  shall  be  pub- 
ished  in  Lincoln,  one  in  Omaha,  and  one  in  Chicago,  advertisements  for  sealed  pro- 
posals for  the  leasing  of  penitentiary  and  penitentiary  groun<]9and  COnvict  labOH 
Said  proposals  shall  provide  fui*ther  for  payment  of  all  penitentiary  ex|>ense.s,  in* 
chiding  salaries  of  ofiicers,  and  other  help,  the  heating  of  the  building,  boarding  and 
clothing  convicts.  The  cost  at  all  times  shall  be  estimated  i>er  capita.  Said  board 
shall  have  power  to  make  contracts  with  lowest  bidder,  for  a  term  of  not  more  than 
ten  years;  Providedy  No  bid  shall  be  received  where  the  net  cost  per  capita  shall 
•exceed  sixty  cents  per  day,  and  the  estimate  shall  be  on  convicts  only.  Any  con- 
tract entered  into  shall  provide  that  the  general  management  and  discipline  of  the 
convicts  shall  be  under  the  control  of  said  board  and  the  warden,  and  no  contnict 
shall  be  made  which  shall  deprive  the  convicts  of  any  privil^^es  granted  by  law. 

Sees.  3765  and  3786  formed  ch.  24,  R.  &  1866,  p.  186,  entitled  ''ImproTemetit^  on  Pablie 
JLaodfl." 

3785.  All  contracts,  promises,  assumpsits,  or  undertakingB,  either  written  or 
verbal,  which  shall  be  made  hereafter  in  good  faith,  and  without  fraud ^  collusion, 
or  circumvention,  for  sale,  purchase,  or  payment  of  improvements  made  on  the 
lands  owned  by  the  government  of  the  United  States,  shall  be  deemed  valid  in  law 
or  equity,  and  may  be  sued  for  and  recovered  as  in  other  contracts. 

3786.  All  deeds  of  quit-claim,  or  other  conveyance,  of  all  improvements  upon 

J>nblic  lands,  shall  be  as  binding  and  effectual  in  law  and  equity  between  the  parties^ 
or  conveying  of  the  title  of  the  grantor  in  and  to  the  same,  as  in  cases  where  the 
grantor  has  the  fee  simple  in  the  premises. 

Sale  of  interest  in  homestead  claim  on  public  lands  togetlier  with  the  improTemenl^,  good 
<x>n8ideration  for  promissory  note.  7,  422.  Note  ftS^en  for  purchase  price  of  ituprovementa  is 
valid.  13,  505  (14  N.  W.,  480).  Sale  and  surrender  of  a  hometitead  claim  on  pnblic  JatidH^  to- 
^ther  with  improvements  thereon,  good  consideration  for  a  promissory  note.  21,  646  (33  N.  W,, 
-271).  Surrender  of  homestead  right  and  improvements  good  consiiieration  formooey.  21,368. 
<32  N.  W.,  155).  /     ^^^\r> 
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Sec.  3767.  ''An  act  to  relieve  parties  holding  oontraots  for  the  purchase  or  lease  of^ 
lands  from  the  state  without  first  having  been  offered  lor  sale  at  public  sale."  1887,  p.  524.  Iik 
force  March  31.  - 

3787.  That  in  cases  in  ^hich  contracts  for  the  sale  or  lease  of  lands  owned 
by  the  state  have  been  duly  signed,  executed,  and  delivered  to  the  purchaser  or  par- 
chasers  or  lessees  in  said  contract  named,  by  the  proper  state  officers,  the  OHlissioil. 
on  the  part  of  the  proper  officers  to  have  first  offered  such  lands  at  public  sale  shall 
not  invalidate  the  private  sale  or  leasing  of  such  lands;  but  the  purchaser  or  pur- 
chasers or  lessees  in  such  contracts  mentioned,  or  their  assignees,  upon  performance 
by  them  of  the  covenants  and  conditions  on  their  part,  by  the  terms  of  said  con- 
tracts to  be  done,  kept,  and  performed,  shall  be  entitled  to  n  deed  or  contract  of  sale 
from  the  state  for  such  lands,  and  the  proper  officers  of  the  state  in  such  cases  are 
hereby  authorized  and  directed  to  make,  execute,  and  deliver  to  such  purchaser  or 
purchasers  or  lessees,  or  their  assignees,  deeds  or  contracts  of  sale  from  the  state 
therefor,  which  said  deeds,  when  properly  executed  and  delivered,  shall  convey  all 
right,  title,  and  interest  of  the  state  in  and  to  the  lands  described  therein. 

Sees.  3788  to  3791.  "An  act  to  provide  for  recording  the  state's  title  to  certain  lands,"^ 
1872,  p.  7.     In  force  January  19. 

3788.  That  it  shall  be  and  is  hereby  made  the  duty  of  the  governor,  immedi- 
ately after  the  passage  of  this  act,  to  cause  true  copies  of  all  conununications 
from  the  secretary  of  the  interior  department  of  the  United  States,  now  on  file  in 
any  department  of  this  state,  in  or  by  which  any  lands  or  selections  thereof  have 
been  confirmed  or  certified  to  this  state  under  or  by  virtue  of  any  grant  or  act  of 
congress,  to  be  prepared  and  certified  under  the  state  seal,  and  recorded  in  each  of 
the  counties  of  this  state  in  which  any  of  the  lands  in  such  copy  described  are  situ- 
ated. 

3789.  That  whenever  any  communication  shall  hereafter  be  received  by 
the  governor,  or  at  any  of  the  departments  of  the  state  government,  from  the  secre- 
tary of  the  interior,  when  or  whereby  any  lands  or  selection  thereof  shall  be  con- 
firmed or  certified  to  this  state,  under  or  by  virtue  of  any  grant  or  act  of  congress,, 
it  shall  be  the  duty  of  the  governor  to  cause  a  copy  thereof  to  be  prepared,  certified,, 
and  recorded  in  the  manner  specified  in  the  first  section  of  this  act. 

3790.  That  it  shall  be  the  duty  of  the  several  county  clerks  to  whom  any  such 
copy  shall  be  presented,  to  record  the  same  in  the  book  or  books  in  which  land 
patents  are  or  may  be  recorded,  and  in  the  order  in  which  such  copy  may  be  re- 
ceived ;  and  such  clerk  shall  be  entitled  to  the  same  fees  for  recording  such  copies 
as  are  allowed  by  law  for  recording  deeds,  which  fees  shall  be  paid  them  out  of  the 
general  fund,  upon  the  warrant  of  the  auditor  therefor. 

3791;  That  each  such  copy,  in  this  act  provided  for,  the  record  thereof,  on  » 
transcript  of  such  record  certified  under  the  hand  and  seal  of  the  county  clerk  in 
whose  office  the  same  shall  be  recorded  and  shall  be  received  in  all  courts  and 
places  whatever  as  evidence  of  each  and  every  fact  and  thing  therein  stated,  as- 
well  as  of  the  absolute  title  of  the  United  States  in  and  to  the  lands  therein  de- 
scribed, at  the  date  of  such  communication. 

Sees.  3792  and  3793.  <'An  act  to  provide  for  the  relinquishment  of  the  title  to  lands- 
filed  npon  supposed  to  be  land  belonging  to  the  United  States,  and  public  lauds  settled  npon  and 
improved  before  the  survey  thereof."     18H1,  p.  257.     In  force  March  3. 

3792.  That  whenever  any  person  has  been  allowed  a  homestead  or  pre-emp-^ 
tion  filing  on  land  in  any  United  States  land  office  in  the  state  of  Nebraska,  sup* 
posing  the  land  to  belong  to  the  United  States,  or  supposing  the  same  to  be  open 
to  homestead  or  pre-eniption  settlement  because  of  beinjsr  settled  upon  and  improved 
before  the  survey  thereofj  and  having  made  vahiablc  improvements  thereon,  or 
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any  person  having  purchased  the  filing  of  any  such  lands,  and  afterwards  ascertain- 
ing that  the  said  lands  belong  to  the  state  of  Nebraska,  the  person  entitled  to  said 
lands  shall  be  required  to  make  a  showing  to  the  board  of  educational  lands  and 
funds,  under  oath,  that  his  filing  was  made  in  good  faith  and  not  for  the  purpose 
of  speculation,  and  that  he  supposed  the  land  belonged  to  the  United  States  at  the 
the  time  he  made  the  homestead  and  pre-emption  filing  or  purchased  the  said  filing. 
3793.  That  upon  receiving  such  a  showing  the  said  board  shall  examine  into 
said  showing,  and  if  it  is  satisfied  that  said  claim  is  a  just  and  proper  claim,  and 
made  in  go<xl  faith,  and  that  the  United  States  will  deed  to  the  state  of  Nebraska, 
land  in  place  of  that  upon  which  the  appliant^has  filed  or  purchased  a  filing,  the 
said  board  shall  order  a  deed,  executed  by  the  governor  of  the  state  of  Nebraska  to 
the  United  States,  for  said  lands,  to  allow  said  party  to  complete  his  title  under  the 
United  States  laws,  and  thereupon  the  governor  shall  execute  a  deed  of  relinquish- 
ment to  the  United  States  for  the  said  lands. 

SALINE  LANDS. 

Sees.  3794  to  3804.  **Ad  act  to  provide  for  the  sale  and  leasing  of  the  saline  lands  and  the 
development  of  the  saline  interests  of  the  state  of  Nebraska.''    1885,  p.  360.    In  force  Jnne  5. 

3794. — That  the  board  of  public  lands  and  buildings  of  the  state  of  Nebraska 
are  hereby  directed  to  adopt  such  measures  within  sixty  days  after  this  act  has  be- 
come a  law  as  will  authorize  and  require  the  commissioner  of  public  lands  and 
buildings  to  make  a  careful  appraisement  of,  all  the  saline  lands  owned  by  the 
state  on  the  1st  day  of  March^  1885^  and  separately  appraise  any  and  all  improve- 
ments thereon  except  that  portion  of  section  21  now  owned  by  the  state,  and  all  of 
section  22,  and  the  south  half  of  section  16,  all  in  the  township  number  ten  north, 
of  range  six  east,  of  the  sixth  principal  meridian;  and  also  except  each  and  all  of 
the  salt  springs  owned  by  the  state,  and  forty  acres  of  land,  with  each  spring  upon 
which  the  same  is  situated.  The  expense  of  said  appraisement  shall  be  audited  by 
the  board  of  public  lands  and  buildings,  and  paid  out  of  the  saline  fund,  created  as 
hereinafter  stated,  and  as  nearly  as  may  be  as  provided  in  section  8  of  this  act  [3801]. 

3795.  That  said  commissioner  of  public  lands  and  buildings,  when  the  said 
lands  have  been  appraised,  shall  make  a  report  of  the  same,  with  the  appraised  value 
thereof,  to  the  board,  and  also  the  appraised  value  of  the  improvements  on  said 
land,  and  keep  a  record  thereof  in  his  office,  and  the  said  board,  upon  receiving 
such  report,  shall  at  once  direct  the  said  commissioner  to  advertise  the  lands  ap- 
praised as  aforesaid  for  sale  in  at  least  three  newspapers  in  the  state  for  thirty 
days  before  the  day  of  such  sale,  and  on  the  day  mentioned  in  such  advertise-' 
ment  the  said  lands  shall  be  offered  for  sale  at  public  auction,  and  sold  to  the 
highest  bidder  therefor;  Provided^  Said  lands  shall  be  offered  in  tracts  not  ex- 
ceeding one  hundred  and  sixty  acres  at  one  time,  and  shall  not  be  sold  at  less  than 
the  appraised  value  thereof,  exclusive  of  the  appraised  value  of  the  improvements 
on  said  land,  and  for  the  purpose  of  making  such  sale  the  commissioner  afore- 
said is  hereby  authorized  to  employ  a  competent  crier  or  auctiotieer,  who  shall 
be  paid  from  proceeds  of  sales  at  a  rate  not  to  exceed  three  dollars  per  day.  The 
saia  lands  remaining  unsold  after  having  been  offered  at  public  sale  as  aforesaid, 
shall  be  kept  in  the  market  for  private  sale  at  the  office  of  said  commissioner  for 
such  time  as  the  board  may  deem  proper,  not  to  exceed  one  year  subsequent  to  such 
sale,  when  the  residue,  if  any,  shall  be  advertised  in  like  manner  and  a^ain  offered 
at  public  sale.  And  in  case  any  of  said  lands  shall  remain  unsold  after  having 
been  offered  at  public  sale  the  second  time,  such  remaining  lands  shall  be  re-ap- 
praised and  again  offered  for  sale  at  public  auction,  upon  notice  of  such  sale  being 
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given  as  above  provided,  and  the  lands  remaining  unsold  after  havine  been  ofi^ied 
at  pablic  auction  under  the  appraisement  shall  be  kept  in  the  market  at  private 
sale,  at  the  office  of  the  commissioner,  for  such  time  as  the  board  may  deem  proper, 
but  in  no  case  shall  any  of  said  lands  be  sold  for  less  than  the  appraised  value 
thereof  in  addition  to  the  appraised  value  of  the  improvements  thereon,  and  all  the 
proceeds  realized  from  such  sales  shall  be  deposited  by  the  commissioner  of  public 
lands  and  buildings  in  the  state  treasury  (except  the  amount  realized  from  the  im- 
provements upon  said  lands,  which  amount  shall  be  immediately  paid  to  the  owner 
or  owners  of  said  improvements),  making  also  a  detailed  statement  to  the  board  of 
the  lands  sold,  and  the  funds  received  Uierefor,  and  such  moneys,  when  deposited 
with  the  treasurer,  shall  constitute  what  shall  be  known  as  the  saline  fund  of  tlie 
state,  and  disbursed  in  the  manner  hereinafter  set  forth,  and  no  other;  Pratnded, 
That  only  so  much  of  said  lands  shall  be  sold  as  may  be  necessary  to  raise  the 
amount  hereby  appropriated,  and  that  none  of  said  lands  shall  be  sold  for  less  than 
seven  dollars  ($7)  per  acre. 

3796.  Whenever  any  of  the  lands  shall  be  sold  and  the  pnrcliase  price  paid, 
the  commissioner  of  public  lands  and  buildings  shall  issue  a  voucher  to  tb^  pur- 
chaser under  his  seal,  showing  the  name  of  the  purchaser,  the  description  of  the 
land  sold,  the  purchase  price,  and  that  the  same  has  been  duly  paid.  ,  The  purchaser, 
his  agent  or  attorney,  shall  file  said  voucher  in  the  office  of  the  governor,  and  the 
governor  shall  thereupon  issue  to  the  purchaser  a  deed  or  patent  from  the  state  of 
Nebraska,  conveying  to  him  the  land  described  in  the  voucher,  which  deed  or  patent 
shall  be  duly  countersigned  by  the  secretary  of  state,  and  shall  then  be  entitled  to 
be  recorded  in  the  reconi  of  deeds  of  the  county  in  which  the  lands  are  situated. 

3797.  The  said  board  of  public  lands  and  buildings  may  order  the  ooDUniEh 
sioner  to  make  a  contract  on  the  part  of  the  state,  subject  to  the  approval  of  the 
board,  to  such  persons  or  corporations  that  are  residents  of  this  state,  or  incorpor- 
ated under  the  laws  thereof,  as  will  first  at  their  own  expense  prove  to  the  satisfisu> 
tion  of  the  board  that  the  brine  now  obtained  is  of  sufficient  quantity,  quality,  and 
strength  to  justify  the  state  in  the  expenditure  for  the  dykes  and  ditches  hereinafter 
named,  by  actually  manufacturing  from  said  brine  one  hundred  barrels  of  salt  per 
day  for  thirty  consecutive  days. 

Rewritten  1887,  p.  628. 

3798.  After  the  said  persons  or  corporations  shall  have  manufactured  one  hun- 
dred barrels  of  salt  per  day  for  thirty  consecutive  days,  it  shall  be  the  duty  of 
the  board  to  direct  the  said  commissioner  to  make  such  contract  or  contracts  on 
the  part  and  behalf  of  thie  state  as  may  be  necessary,  subject  to  the  approval  of  the 
board,  for  building  all  dykes  and  digging  all  ditches  which  may  be  necessary  to 
prevent  what  is  known  as  the  big  salt  basin,  situated  on  sections  twenty-one  (21] 
and  twenty-two  (22),  in  township  ten  north,  of  range  six  east,  of  the  sixth  principal 
meridian,  from  being  flooded  with  fresh  water,  and  the  said  commissioner  is  hereby 
authorized  to  employ  a  suitable  and  skillful  engineer  and  necessary  assistants  to 
examine  the  grounds,  estimate  the  work,  and  ascertain  and  report  what  dykes  and 
ditches  are  necessary  for  the  purpose  aforesaid,  and  the  estimated  cost  of  the  same, 
and  said  board  are  authorized  to  audit  and  allow  a  reasonable  compensation  for  the 
services  of  such  engineer  and  his  assistants. 

Rewritten  1887,  p.  529. 

3799.  Whenever  such  persons  or  corporations  shall  have  proved  to  the  satisfaction 
of  the  board  that  they  have  manufactured  from  the  brine  in  the  basin  one  hundred 
barrels  of  salt  per  day  for  thirty  consecutive  days,  then  the  said  board  may  order 
the  commissioner  to  enter  into  contract  with  such  persons  or  corporations  for  the 
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SiaiLII&ctlire  of  salt ;  Provided,  however,  That  such  persons  or  cx)r[>oratioii9 
sbtil  be  at  all  the  expense  incurred  in  the  manufacture  of  salt,  except  us  ])rovided  in 
section  5  [3798];  Atid  provided  further ,  That  the  lessee  shall  at  all  times  continue  in 
operations  and  mannfaotare  of  salt,  and  said  contract  shall  provide  that  if  said  per- 
sons or  corporations  shall  fail,  neglect,  or  refuse  to  manufacture  salt  for  the  period 
of  six  months,  that  the  contract  may,  at  the  option  of  the  board,  be  forfeited, 
fiewrittea  1887,  p.  530. 

3800.  It  shall  be  the  duty  of  the  board  for  the  purpose  of  developing  the  geo- 
logical formation  of  the  state  to  continue  the  sinking  of  the  well  now  lu  opera- 
tion until  the  depth  of  two  thousand  (2,000)  feet  lias  oeeu  readied,  and  to  provide 
for  keeping  a  correct  geological  record  of  all  strata  passed  through,  and  for  this 
purpose  they  are  hereby  authorized  to  employ  a  cohipelent  geologist  to  keep  such 
record-,  and  to  pay  him  therefor  out  of  the  saline  fund  a  reasonable  com  pen  eation,  not 
to  exceed  one  hundred  dollars  ($100)  per  month. 

AmeDded  1887,  p.  530. 

3801.  The  board  shall  from  time  to  time,  as  the  work  progresses  and  the  mopey 
is  being  expended  by  them  in  carrying  out  the  provisions  of  this  acc^  issue  TOllch^ 
ers  to  the  persons  entitled  to  the  same,  and  the  auditor  is  hereby  authorized  and 
directed  to  draw  his  warrant  on  the  treasurer  against  the  saline  ftiml  of  tlie  st^ite  for 
the  amount  of  said  voucher ;  Provided,  however.  That  in  cases  when  work  is  being 
done  under  contract,  the  board  shall,  in  issuing  the  voucher,  retain  twenty  per  cent 
of  the  estimated  amount  of  labor  done  under  said  contract,  and  only  issuG  a  voucher 
for  eighty  per  cent  of  the  same,  until  the  whole  contract  sliall  have  been  complied 
with,  and  the  work  shall  have  been  accepted  by  said  board,  and  after  such  a(x?ept- 
ance  the  board  shall  issue  a  voucher  for  the  whole  balance  remaining  uupaid  on 
said  contract. 

Amended  1887,  p.  531. 

3802.  The  said  board  are  hereby  authorized  and  directed  to  enter  into  such 
contract  or  contracts  and  lease  or  leases  on  the  part  of  the  state  with  persons  or 
corporations  who  have  complied  with  the  conditions  contained  iu  section  4,  in  refer- 
ence to  the  manufacture  of  one  hundred  barrels  of  salt  per  day  for  thirty  consecu- 
tive days,  for  the  manufacture  of  the  brine  which  flows  on  the  big  salt  hnBia,  or 
which  may  be  pumped  thereon,  into  salt,  as  will  best  secure  the  manufacture  of  salt 
on  the  largest  scale  and  insure  the  permanent  development  of  the  saline  interests  of 
the  state  of  Nebraska,  and  for  this  purpose  the  said  board  are  authorized  to  lease 
to  the  persons  or  corporations  entering  into  contracts  with  the  state  for  the  manu- 
facture of  salt  any  and  all  saline  lands  owned  by  the  state  and  lying  contiguous  or 
near  to  and  including  the  big  salt  basin,  for  the  purpose  of  allowino:  said  lessees  and 
oontractors  to  erect  on  said  lands,  buildings,  vats,  reservoirs,  aquetloets,  arches,  fix- 
tures, and  machinery  necessary  or  convenient  to  have  in  the  manufacture  of  salt. 
All  of  said  contracts  for  the  manufacture  of  salt  from  said  brine,  and  the  leases  on 
€aid  lands  for  erection  of  fixtures  for  the  manufacture  of  the  same^  shall  expire  on 
the  first  day  of  January,  A.  D.  1920,  and  each  of  said  contracts  shall  contain  the 
following  conditions  and  stipulations:  First — That  the  said  lessees  and  parties  enter- 
ing into  contracts  with  the  state  shall  pay  into  the  saline  fund  of  the  state  of  Ne^ 
braska,  in  consideration  of  the  privilege  of  manufacturing  salt  from  the  brine  which 
flows  or  may  be  pumped  on  the  big  salt  basin,  one  cent  a  bushel  of  seventy  pounds 
on  all  salt  manufactured  during  the  continuance  of  such  contract  or  lensa  iSecond 
— That  the  said  contractors  or  lessees  shall  commence  the  manufacture  of  salt 
within  such  time  as  shall,  in  the  opinion  of  the  board,  be  consistent  with  the  equita- 
ble rights  of  the  contractors  and  the  best  interests  of  the  state.     Third — The  con- 
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tractors  and  lessees,  their  heirs  and  assigns,  at  the  expiration  of  said  contracts  and 
leases,  shall  at  their  option  surrender  up  the  demised  premises  and  remove  therefrom 
all  buildings,  vats,  arches,  machinery,  fixtures,  and  property  of  every  kind  belong- 
ing to  them,  or  demand  in  writing  a  renewal  of  their  contracts  and  leases  of  said 
board,  and  the  state  shall  at  its  option  either  renew  said  contracts  and  leases  or  take 
possession  of  all  such  buildings,  vats,  arches,  machinery,  fixtures,  and  property,  and 
pay  to  the  contractors  and  lessees,  their  heirs  and  assigns,  a  just  compensation  there- 
for, the  value  to  be  determined  by  disintecested  appraisement,  the  appraisers  thereof 
to  be  appointed  by  the  said  board  of  public  lands  and  buildings.  Jbur^— Each 
person,  or  if  a  firm  or  association  or  some  member  thereof,  or  if  a  corporation,  the 
secretary  thereof,  shall  make  a  rrturn  under  oath  to  the  commissioner  of  publie 
lands  and  buildings  on  the  fitst  day  of  August  and  December  of  eacli  and  every 
year  during  the  continuance  of  the  lease  or  contract,  in  such  form  as  he  may  pre- 
scribe, tlie  amount  of  salt  manufactured  by  each  person,  firm,  association,  or  corpo- 
ration, not  previously  reported,  and  pay  the  rent  or  royalty  hereinbefore  provided 
for,  and  a  failure  on  the  part  of  the  contractors  or  lessees  to  make  such  report  and 
pay  tlie  rent  or  royalty  aforesaid  for  the  space  of  ninety  days  after  the  report  should 
have  been  made  or  the  royalty  paid  shall  forfeit  said  lease  or  contract. 
Amended  1887,  p.  531. 

3808.  It  shall  be  the  duty  of  the  board  of  public  lands  and  buildings  to  see 
that  all  dykes  and  ditches  and  other  property  belonging  to  the  state  and  used  m 
and  about  the  manu&cture  of  salt,  as  in  this  act  contemplated,  are  kept  in  good 
repair,  and  the  commisssoner  of  public  lands  and  buildings  is  hereby  authorized  to 
enter  into  all  necessary  contracts  for  that  purpose.  The  expense  of  said  repairs  shall 
be  paid  out  of  the  saline  funds,  and  as  nearly  as  may  be  in  the  manner  prescribed 
by  section  8  of  this  act  [3801]. 

Amended  1887,  p.  633. 

3804.  That  the  sum  of  fifty  thousand  dollars,  or  as  much  thereof  as  is  neces- 
sary, is  hereby  appropriated  out  of  the  saline  fund  of  the  state  for  the  purpose  of 
carrying  into  eS^t  the  provisions  of  this  act,  and  the  auditor  is  hereby  authorized 
and  directed  to  draw  his  warrant  on  said  fund  for  that  purpose. 

Sees.  3805  to  3811.  "An  act  to  provide  for  the  leasing  of  the  saline  lands  belongiDg  to> 
the  state  of  Nebraska.**    1889,  p.  580.     In  force  Jnly  1. 

3805.  That  the  board  of  public  lands  and  buildings  shall  cause  all  the  saline 
lands  of  which  the  title  is  now  tested  in  the  state,  "  except  that  leased  to  the  Ne- 
braska Stock  Yards  Association,"  be  offered  for  lease;  Provided^  That  the  lands 
now  leased  to  the  Nebraska  Stock  Yards  Association  shall,  upon  the  teimination  crf^ 
said  lease  or  leases,  be  subject  to  all  the  conditions  of  this  act. 

3806.  The  commissioner  of  public  lands  and  buildings  shall  cause  suitable  ab* 
stracts  to  be  made,  showing  the  section,  town,  and  range,  and  appraised  value. 

3807.  When  theabstracts  are  made  as  shown  in  section  2  [3795],  the  commis* 
sioner  of  public  lands  and  buildings  shall  cause  a  copy  of  said  abstracts  to  be  sent 
to  the  county  commissioners  of  the  county  in  which  the  land  is  situated,  and  shall 
instruct  them  to  appraise  the  said  lands  at  their  true  value  for  leasing,  and  sepa* 
rately  appraise  any  and  all  improvements  thereon,  and  make  returns  of  the  same  to 
him,  under  oath ;  Providedy  That  the  lands  shall  be  appraised  in  forty-acre  tracts 
or  government  subdivisions. 

3808.  After  the  said  appraisement  shall  have  been  made  and  returned  as  pro- 
vided in  section  three,  the  commissioner  of  public  lands  and  buildings  shall  cause 
notice  to  be  given  for  30  days  in  two  newspapers  of  general  circulation  in  the 
county,  that  the  lands  will  be  offered  for  lease  at  public  bidding,  stating  the  day  and 
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hour  of  the  oommeDcement  of  such  public  offeriog,  and  he  shall  continue  from 
day  to  day  until  all  of  the  said  lands  have  been  offered ;  Provided,  That  persons 
bidding  off  lands  do  not  enter  into  lease  for  the  same  immediately,  they  will  be 
again  offered  for  lease  before  the  public  offering  is  closed. 

3809.  All  leases  shall  be  made  at  a  rental  of  six  per  cent  on  the  ftppraised' 
value,  payable  annually,  in  advance,  and  in  addition  thereto  tlie  lessee  whall  pay  the 
appraised  value  of  the  improvements  on  said  land,  which  amount  shall  be  iinme^U- 
ately  paid  to  the  owner  or  owners  of  said  improvements.  Applications  for  the  lea^*e 
of  any  such  lands  not  leased  at  public  offering  may  be.  made  at  any  time  to  the  com- 
missioner of  public  lands  and  buildings;  Provided,  That  if  there  be  two  or  more 
persons  wishing  to  lease  the  same  land,  the  said  commissioner  shall  auction  off  and 
lease  the  land  to  the  person  who,  in  addition  to  the  six  per  cent  rental,  will  pay  the 
highest  cash  boons  for  the  lease.  Each  lease  shall  contain  a  covenant  or  contract 
that  the  land  contained  in  such  lease  may  be  appraised  every  five  years;  also,  that 
at  the  expiration  of  twenty  years  the  lessee  shall  deliver  up  to  the  state  the  said 
land. 

3810.  The  board  of  public  lands  and  buildings  shall,  as  soon  as  sufficient 
amount  of  interest  or  rental  accumulates  in  the  treasurer's  bands,  invest  the  game 
in  registered  school  district  or  registered  municipal  bonds,  and  the  treasurer  shall 
hold  the  same  as  a  permanent  saline  fund.  * 

3811.  If  the  lessee  defaults  in  the  payment  of  his  interest  or  rental  for  more 

than  one  year,  the  commissioner  of  public  lands  and  buildings  may  cause  notice  to 

be  given  and  forfeiture  ensue  as  provided  in  section  16,  chapter  80,  Compilecl 

Statutes  of  1887  [3831],  and  when  so  forfeited  it  shall  again  be  offered  for  lease^ 

after  having  again  been  advertised  as  provided  in  section  four  of  this  act. 

Sees.  3812  to  3815.  ^An  act  to  enable  school  districts,  Churches,  a^d  oemeterleB  to^ 
purchase  land  from  the  state."     1885,  p.  333.     In  fbrce  Jane  5. 

3812.  The  school  district  in  which  there  be  state  land,  school  land,  land  of 
the  school  fnnd  or  otherwise,  is  empowered  to  pjurchaso  from  the  state  any  por- 
tion of  snch  land,  not  exceeding  forty  acres,  for  school  purposes,  at  not  less  than 
seven  dollars  per  acre,  and  at  the  appraised  value,  which  appraisement  sliall  be  made 
by  the  county  treasurer  and  as  many  as  two  of  the  school  oflScers  of  such  school  dis- 
trict, without  compensation. 

3818.  Thatany  church  or  cemetery  association  or  corporation  having  control 
of  a  cemetery  inr  a  school  district  where  there  be  such  land  referretl  to  in  the  first 
section  of  this  act,  such  church  association  or  corporation  may  purchase  from  tlie 
state  any  portion  of  such  lands,  not  exceeding  ten  acres,  for  chureti  or  cemeter}^ 
purposes,  at  the  appraised  value.  Such  appraisement  may  be  as  provided  for  ii> 
sales  of  school  lands  to  individuals;  Provided^  That  when  such  laud  hath  l>eGii  pre- 
viously the  land  i*equired  may  be  purchased  at  the  former  appraisement,  but  not 
lower  thah  seven  dollars  per  acre. 

3814.  That  in  the  event  of  there  being  a  school  hoase,  cemetery,  or  church 
building  being  located  upon  school  land  or  any  land  of  the  state  which  has  beeit 
or  may  hereafter  be  sold  to  any  individual,  corporation,  or  parties,  such  school  dis- 
trict, church,  or  association,  with  the  written  consent  of  the  purchaser  or  occupant^ 
may  purchase  land  for  the  purposes  specified  and  obtain  a  deed  from  the  state  at  the 
price  of  the  purchaser,  assignee,  or  occupant  is  to  pay.  The  sum  so  jmid  lor  the 
tract  obtained  for  such  special  purpose  shall  be  deducted  from  the  price  the  orrgiiial 
purchaser  was  to  pay. 

3815.  Sales  of  land  made  for  the  special  purpose  herein  contemplated  shsiU  be 
for  cash,  and  if  there  be  buildings  on  such  land  belonging  to  the  state,  such  build* 
ings  are  to  be  appraised  and  sold  separate.  ^^  , 

Digitized  by  VaOOQlC 


y.^i 


S28  PUBLIC  LAXDS  AND  BUILDINGS.  CH.  45. 


SCHOOIi  LANDS. 

Sees.  3816  to  3849.  **Aii  act  to  provide  for  the  registry,  sale,  leasing,  and  general 
management  of  all  lands  wad  fands  set  apart  for  edncatiouul  purposes,  aud  ior  the  investment 
of  fnnds  arising  from  the  sale  of  snch  lands/'  etc.  1885,  p.  335.  In  force  Jnne  6.  (Repealing act 
of  1883,  p.  302.) 

3816.  That  the  board  of  commissioDers  provided  for  in  section  one  of  article 
VIII  of  the  constitution^  consisting  of  the  governor,  secretary  of  state,  treasurer, 
attorney  general,  and  tlie  commissioner  of  public  lands  and  buildings,  shall  cause 
all  school,  university,  normal  school,  and  agricultural  college  lands  now  owned  by, 
or  the  title  to  which  may  hereafter  vest  in  the  state,  to  be  registered,  sold,  and 
leased,  and  the  fdnds  arising  from  the  sale  thereof  to  be  invested  in  the  manner 
provided  by  this  act. 

3817.  The  commissioner  of  public  landsand  buildings  shall,  under  the  direc 
tion  of  the  board,  cause  suitable  abstracts  to  be  made  of  all  the  lands  owned  by 
the  state  for  educational  purposes,  and  entered  in  suitable  and  well  bound  books. 
Such  abstracts  Hhall  sliow  in  proper  columns  and  pages  the  county  in  which  eadi 
tract  is  situated;  the  sectioii,  part  of  section,  township  and  range;  whether  timber 
or  prairie;  whether  improved  or  unimproved;  the  value  per  acre;  the  value  of  im- 
provements, and  total  value.  In  another  book  or  books  shall  be  shown  the  dat€ 
of  sale,  name  of  purchaser,  price  per  acre,  amount  paid  in  cash,  amount  unpaid, 
^amount  of  annual  interest,  names  of  sureties  on  notes,  date  of  lease,  name  of  lessee, 
amount  of  annual  rental,  date  of  patent  and  when  recorded,  and  such  other  col- 
•umns  as  may  be  necessary  to  show  full  and  complete  abstract  of  the  condition  of 
•each  tract  of  land,  from  the  time  title  was  acquired  by  the  state  until  final  payment 
by  the  purchaser,  and  the  issue  of  a  deed  for  the  land. 

3818.  When  the  abstracts  provided  for  in  section  two  are  made  by  the 
'Commissioner  of  public  lands  and  buildings,  the  board  of  educational  lands  and 
funds  shall  cause  a  list  of  the  lands  described  in  such  abstracts  to  be  forwarded  to 
the  chairman  of  the  board  of  county  commissioners  or  supervisors  as  the  case  may 
he,  and  the  lands  embraced  in  said  list  shall  be  appraised  in  the  same  manner  as 
provided  in  section  fifteen  of  this  act  in  the  case  of  private  sale,  and  the  said  ap- 
praiser shall  subscribe  to  an  oath  before  some  proper  officer  to  properly  appraise  the 
prairie  lands  in  tracts  not  to  exceed  forty  acres  each,  the  timber  lands  in  tracts  not 
to  exceed  ten^cres  each,  and  to  appraise  any  improvements  thereon,  and  to  make  due 
^and  prompt  return  to  the  commissioner  oi  public  lands  and  buildings,  who  shall 
•enter  the  appraisement  upon  said  abstracts;  Provided,  That  the  lands  in  any  of 
the  organiz^  counties  of  this  state  not  now  appraised  shall  be  ordered  appraised 
upon  a  petition,  signed  by  not  less  than  one  hundred  of  the  taxpayers,  residents  of 
•of  said  county,  approved  and  certified  by  the  board  of  commissioners  in  such  county, 
to  the  board  of  public  lands  and  buildings,  asking  that  the  lands  in  such  coun^ 
shall  be  apprais^  for  the  purposes  of  lease  and  sale  as  provided  by  this  act. 

3819.'  The  said  board  may,  when  they  deem  it  to  the  best  interests  of  the  state, 
cause  any  unsold  lands,  the  sale  and  leasing  of  which  is  regulated  by  this  act,  to  be 
xeappraised,  and  the  reappraised  value  thereof  entered  upon  the  al>stract  hereinbe- 
fore provided  for. 

3820.  In  all  counties  where  the  educational  lands  or  portion  thereof  have 
been  appraised,  the  commissioner  of  public  lands  and  buildings  shall,  in  person  or  by 
^ent,  attend  at  such  times  as  the  board  may  direct,  but  not  more  than  onoe  in  one 
year,  and  offer  at  public  auction  all  the  unsold  lands,  except  such  as  have  been 
leased,  to  the  highest  bidder;  Provided,  No  person  can  purchase  more  than  six  hun- 
<dred  and  forty  acres;  Provided,  That  the  agent  herein  provided  for  shall  be  the 
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county  treasurer  of  the  county  in  which  such  lands  he  situated;  Pronded^  That 
notice  of  such  sale,  and  the  time  when  and  the  place  wliere  the  same  shall  he  held^ 
shall  be  given  by  publication  made  four  consecutive  weeks  in  some  newspiiper  pub- 
lished  in  the  county,  or  in  case  no  newspaper  is  published  in  the  txjunty,  then  in  some 
newspaper  of  general  circulation  therein;  and  proof  of  such  publication  shall  be 
made  by  the  affidavit  of  the  printer,  his  foreman,  or  principal  clerk,  or  other  person 
knowing  the  same,  which  shall  be  filed  in  the  office  of  the  commissioner  of  pulilic 
lands  and  buildings;  Provided  further,  That  no  lands  shall  be  mM  for  less  than  the 
appraised  value  thereof,  or  sold  for  less  than  seven  dollars  per  acre^  in  addition  to 
the  improvements  on  said  land. 

3821.  Payment  for  lands  sold  under  the  provisions  of  this  act  shall  be  made 
as  follows:  For  prairie  lands  at  least  one-tenth  of  the  purchase  price^  cash  in  hand^ 
or  such  other  sum  more  than  one-tenth  as  the  purchaser  may  desire  to  payj  other 
lands  one-half  cash  in  hand,  or  cash  down  for  either,  at  the  option  of  the  purchaser. 
Notes  shall  be  given  by  the  purchaser  for  the  unpaid  principal  of  all  lands  sold  on 
time,  and  shall  oe  due  in  twenty  years  from  date  of  sale,  unless,  at  tlie  option  of  the 
state,  the  same  shall  sooner,  fall  due  by  reason  of  the  failure  of  the  purchaser  to  {>er- 
form  the  covenants  of  his  contract.  The  mte  of  interest  on  all  laipaid  principal 
shall  be  six  per  cent  per  annum,  and  shall  apply  to  all  past  or  future  sales  of  educa- 
tional lands  made  by  this  state,  and  shall  become  due  and  payaiile  as  J^llows;  On 
the  day  of  sale  the  interest  on  the  unpaid  principal  shall  be  computed^  and  paid  up 
to  the  first  day  of  January  next  ensuing,  and  thereafter  it  shall  become  due  and  pay- 
able annually,  in  advance,  on  the  first  day  of  January  of  each  year;  Provided,  That 
nothing  in  this  act  shall  be  construed  as  to  prevent  the  purchaser  from  making  full 
payment  of  principal  at  any  time  during  the  year,  providing  the  interest  shall  have 
been  paid  up  to  the  first  day  of  January  next  ensuing.  % 

Amended  1887,  p.  616. 

3822.  Payments  made  at  such  sale  shall  be  made  to  the  county  treasurer, 
who  shall  deliver  to  the  person  making  such  payment  a  receipt  therefor,  and  any 
person  making  full  payment  shall,  upon  the  presentation  of  his  receipt  therefor  to 
the  board,  be  entitled  to  receive  a  deed  from  the  state. 

3823.  When  the  educational  lands  or  portion  thereof  in  any  county  shall  have 
been  appraised  by  order  of  the  board  of  educational  lands  and  funds,  it  shall  be  the 
duty  of  the  commissioner  of  public  lands  and  buildings  to  pr^|>are  a  list  of  all  the 
educational  lands  in  that  county,  and  transcribe  them  in  a  well  bound  book,  which 
list  shall  show  essentially  the  same  statements  as  are  shown  by  the  original  list  kept 
in  the  office  of  the  commissioner  of  public  lands  and  buildings,  with  the  apimiistd 
value  entered,  which  book  shall  be  forwarded  to  the  county  treasurer  before  the  day 
set  for  sale,  and  shall  be  by  him  kept  as  of  record  in  his  office,  nnd  in  which  shall 
be  kept  a  record  of  all  sales  or  leases  thereafter  issued  or  made  in  tliat  county^ 
and  the  said  treasurer  shall  use  due  diligence  to  collect  all  money  by  his  books  or  the 
records  of  the  commissioner  found  to  be  due.  When  payments  are  made  he  shall 
deliver  a  receipt  therefor  to  the  person  paying  the  same,  a  dn plicate  of  which  lie 
shall  file  in  the  office  of  the  county  clerk,  to  be  by  him  transmitted  to  the  commi!^ 
sioner  of  public  lands  and  buildings,  and  when  by  said  commissioner  found  correct 
and  entered  of  record,  shall  be  filel  with  the  auditor  of  public  accounts,  and  the 
original  receipts  shall  be  countersigned  by  said  clerk  and  returned  to  the  party  mak- 
ing such  payment,  and  no  receipt  shall  be  held  valid  unless  countersigi»ed  by  said 
clerk. 

3824.  Any  person  purchasing  lands  upon  which  improvements  tmve  been 
made  by  any  other  person,  the  purchaser  shall  pay  the  full  price  of  said  land  and 


Digitized  by  CjOOQIC 


^'^0  PUBLIC  LAKD8   AND   BUILDINGS.  Ch.  45* 

improvements  to  the  county  treasurer,  and  the  treasurer  shall  pay  the  appraised 
^alue  of  the  improvements  in  cash  to  the  |)erson  owning  the  same,  and  any  person 
liaving  made  improvements  on  any  land  sold  to  another  may,  at  any  time  before  re- 
<}eiving  the  appraised  value  thereof  from  the  county  treasurer,  and  within  six 
months  from  the  day  of  sale,  remove  such  improvements  from  said  land,  and  upon 
rsuch  removal  the  said  treasurer  shall  return  to  the  purchaser  the  appraised  value  of 
'the  improvements;  Provided,  That  any  person  that  has  heretofore  occupied  or  im- 
*proved  any  of  the  educational  lands  that  have  not  been  appraised  may  apply  in 
•writing  to  the  chairman  of  the  county  board  to  have  such  land  appraised  for  the 
purpose  of  lease  or  purchase,  and  such  land  may  then  be  leased  or  purchased  the 
same  as  other  land  under  the  provisions  of  this  act ;  Providedy  That  such  appraisal 
rshall  be  made  within  six  months  from  the  taking  effect  of  this  act. 

3825.  Upon  any  public  or  private  sale  of  lands  had  under  this  act  upon  which 
full  payment  has  not  been  made,  as  herein  provided,  the  commissioner  of  public 
lands  and  buildings  shall  issue  a  certificate  of  purchase  with  the  seal  of  his 
•office  thereto  attached,  showing  the  land  purchased^  the  amount  paid,  the  amount 
due,  and  the  time  when  the  interest  and  principal  are  due,  and  upon  payment  of 
«uch  amount  according  to  law,  the  purchaser  or  his  assignee  flhall  be  entitled  to  a 
<leed  of  said  land;  Provided,  That  the  commissioner  of  public  lands  and  buildings 
:shall  cause  to  be  furnished  the  necessary  blanks  and  reasonable  rules  and  regulations 
to  carry  this  act  into  effect. 

3826.  Whenever  payments  of  interest  are  made  to  the  county  treasurer, 
4is  herein  provided,  he  shall  endorse  the  amount  paid  upon  such  certificate  of  pnr- 
-ohase. 

3827.  When  the  board  becomes  satisfied  that  full  payment  has  been  made 
•upon  any  tract  ^  land  heretofore  or  hereafter  sold,  the  governor  shall,  under  the 
great  seal  of  the  state,  issue  a  deed  therefor  to  the  purchaser  or  his  assignee,  and 
;ali  deeds  so  issued  shall  be  attested  by  the  commissioner  of  public  lands  and  build- 
ings, andt  a  record  thereof  kept  in  his  office. 

3828.  Any  person  purchasing  land  under  the  provisions  of  this  act  may  at  any 
time  pay  any  portion  of  the  principal  thereon  to  the  county  treasurer  of  the 
oounty  in  which  the  land  is  situated,  \Aio  shall  give  the  same  receipt  as  he  is  re- 
quired to  give  when  payment  of  interest  is  made,  and  the  county  clerk  shall  trans- 
mit one  of  said  receipts  to  the  commissioner  of  public  lands  and  buildings,  and  the 
«aid  commissioner  shall  credit  the  amount  of  principal  so  paid  upon  the  account  of 
-said  sale  contract,  and  file  said  receipt  with  the  auditor  of  public  accounts,  as  in 
^ther  cases. 

3829.  Immediately  after  the  close  of  the  sale  provided  for  in  section  five  all 
unsold  lands  shall  be  subject  to  lease,  at  a  rental  of  six  per  cent  on  the  appraised 
value.  Applications  for  the  lease  of  any  such  lands  shall  be  made  to  the  county 
treasurer,  at  a  county  seat,  and  shall  contain  an  affidavit  that  the  applicant  is  not 
the  owner  of  a  lease  of  more  than  640  acres  of  state  educational  lands,  including 
the  amount  called  for  in  the  application,  and  desires  to  lease  for  his  own  use  and 
benefit ;  and  such  application  shall  be  accompanied  by  the  amount  due  as  rental, 
to  the  first  day  of  July  or  January,  as  the  case  may  be;  Provided,  That  if  two  or 
more  parties  desire  to  lease  the  same  land,  the  treasurer  or  commissioner  of  public 
lands  and  buildings,  if  he  be  present,  shall  proceed  to  auction  off  and  lease  the 

:same  to  that  person  who,  in  addition  to  six  per  cent  rental,  will  pay  the  high^t  rate 
per  cent  on  the  appraised  value  of  said  lands  for  said  lease.  If  improvements  are 
shown  by  the  appraisal  to  be  located  upon  said  land,  the  person  other  than  the 
owner  of  them  who  is  the  highest  bidder  shall  deposit  with  the  county  treasurer  the 
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af^raised  value  of  said  improvements  in  addition  to  said  premium  and  first  pay- 
ment  of  rental ;  the  value  of  said  improvements  to  be  paid  to  the  owner  of  them^ 
or  if  said  owner  is  dissatisfied  with  such  amount  he  may,  within  six  months^  remove 
«aid  improvements.  Upon  the  payment  to  the  treasurer  of  the  rental  and  premium, 
if  any,  he  shall  issue  his  receipt  in  duplicate,  specifying  on  what  amount  the  money 
is  paid,  and  the  application  for  lease  and  duplicate  receipt  for  money  paid  shall  be 
-transmitted  by  the  treasurer  to  the  commissioner,  who  shall,  if  the  foregoing  pro^  . 
•ceedings  appear  to  be  regular,  issue  and  transmit  to  the  county  treasurer  a  contract 
of  lease  to  be  by  him  transmitted  to  the  lessee.  Each  lease  shall  COntaill  a  oov- 
•enant  or  contract  that  the  board  of  educational  lands  and  funds  may,  during  the 
year  1888,  and  every  five  years  thereafter,  provide  for  the  reappraisal  of  such  lands, 
that  the  lessee  will  promptly  pay  the  rental  semi-annually  in  advance;  that  no 
waste  shall  be  committed  upon  the  land,  and  that  the  premises  shall  be  surrendered 
:at  the  expiration  of  twenty-five  years  from  the  first  day  of  January  next  ensuing 
after  the  date  of  the  lease,  or  sooner,  with  the  consent  of  the  commissioner;  that  the 
lessee  will  pay  for  the  use  of  said  lands  the  annAal  rate  of  six  per  cent  per  annum 
upon  the  appraised  value,  and  that  upon  a  failure  to  pay  the  agreed  rental  for  the 
{period  of  six  months  from  the  time  said  payments  are  due,  the  said  lease  may  be 
forfeited  and  fully  set  aside  as  provided  in  section  sixteen  of  this  act  [3831];  and  no 
assignment  of  such  lease  contract  shall  be  valid  unless  the  same  be  entered  of  record 
Qu  the  office  of  the  commissioner  of  public  lands  and  buildings.  The  premium 
paid  into  the  state  treasury  shall  be  credited  to  the  temporary  school  fund ;  Pro- 
mdedy  The  said  board  shall  have  a  reviewing  power  over  the  acts  of  appraising  un- 
der this  section. 

Amended  1867,  p.  617.  Lease  is  per  onal  property  and  may  be  sold  by  administrator.  26, 
w)16  (41  N.  W.,1117).  Board  cannot  be  compelled  to  lease  lands  to  one  who  refhses  to  comply  with 
ins  bid,  bat  makes  another  bid  therefor.     18,  597  (26  N.  W. ,  386). 

3830.  Any  lessee  of  any  educational  land  may  apply  in  writing  to  the  chair- 
man of  the  board  of  county  commiabions,  or  suparvisbre^'as^tbe  case  may  be,  to  htive 
the  land  embraced  in  his  lease  appraiised  for  the  purpose  of  sale.  And  it  shall 
be  the  duty  of  said  county  commissioners,  or  a  o^ajority  of  them,  or  if  the  county  is 
under  township  organization,  three  of  the  supervisors  to  be  designated  by  said*  bcMtrd 
from  among  their  number,  or  a  majority  of  such  designated  supervisors  to  view  the 
land  so  desired  to  be  purchased  by  such  lessee,  and  return  a  true  and  correct  value  of 
said  land  under  oath.  The  material  facts  of  such  return  shall  be  reported  to  the  said 
tK)ard  of  county  commissioners,  or  supervisors,  and  entered  upon  the  record  books  of 
their  proceedings.  After  the  foregoing  proceedings  have  been  bad,  the  applicant  to 
f)urcha8e  may  pay  to  the  county  treasurer  the  appraised  value  of  said  land,  and  shall 
then  be  entitled  to  receive  the  deed  for  the  same  upon  forwarding  the  proper  evi- 
dence of  such  appraisal  and  payment  of  the  purchase  price  to  the  commissioner  of 
public  lands  and  buildings;  Providedy  That  such  applicant  to  purchase  may  at  his 
option  pay  any  sum  not  less  than  one-tenth  of  said  purchase  price  if  the  land  be 
prairie  land,  not  less  than  one-half  of  said  purchase  price  if  the  land  be  timber 
land,  and  upon  the  forwarding  of  such  application  to  purchase  abstract  of  sale 
showing  description  of  land,  amount  of  sale,  amount  paid,  amount  unpaid  and  name 
of  purchaser,  with  a  duplicate  of  all  receipts  issued  by  the  county  treasurer  to  such 
applicant  to  purchase,  to  the  commissioner  of  public  lands  and  buildings,  the  said 
applicant  shall  be  entitled  to  a  contract  of  sale  as  provided  in  section  ten  (10)  of  this 
act  [3825];  Provided  further  ^  That  no  land  shall  be  sold  for  less  than  seven  dollar  i 
per  acre,  and  the  applicant  to  purchase  shall  pay  the  sum  of  three  dollars  per  day  and 
£ve  cents  per  mile  for  each  mile  necessarily  traveled  to  each  appraiser  in  the  making 
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of  such  appraisal;  *Provided/wr^/i€r,  That  the  prorata  proportion  of  the  rental  fer 
the  unexpired  time  for  which  such  rental  has  been  paid  in  advance  shall  be  credited 
on  the  contract  of  purchase. 
All  after  *  added  1891,  p.  338. 

3831.  If  any  lessee  of  educational  lands  shall  be  in  default  of  the  semi- 
annual rental  due  the  state  for  a  period  of  six  months^  or  any  purchaser  of  educa- 
tional lands  be  in  default  of  the  annual  interest  due  the  state  for  one  year,  the  com- 
missioner of  public  lands  and  buildings  may  cause  notice  to  be  eiven  to  such 
delinquent  lessee  or  purchaser  that,  if  such  delinquency  is  not  paid  within  six  months 
from  the  date  of  the  service  of  such  notice,  his  lease  or  sale  will  be  declared  forfeited 
by  the  board  of  educational  lands  and  funds.  If  after  such  notice  the  amounts  doe 
are  not  paid  within  six  months  from  the  date  of  the  service  of  such  notice  thereof 
the  said  contract  of  lease  or  sale  may  be  declared  forfeited;  and  the  lands  therein 
described  shall  revert  to  the  state  the  same  as  though  such  lease  or  sale  had  never 
been  made;  and  the  order  making  such  forfeiture  shall  be  spread  Upon  the  records 
of  the  board  of  educational  lands  afeid  funds.  In  case  the  owner  of  such  contract  of 
sale  or  lease  be  a  non-resident  of  this  state,  or  his  address  be  unknown,  the  notice 
herein  contemplated  shall  be  published  three  weeks  in  some  newspaper  published  or 
of  general  circulation  in  the  county  where  the  land  is  situated.  The  forfeiture  may 
l>e  entered  by  said  board  after  ninety  days  from  the  date  of  such  published  notice. 
The  provisions  of  this  section  shall  apply  alike  to  all  the  lands  heretofore  sold  or 
leased,  and  to  all  lands  hereafter  sold  or  leased  as  educational  lands  of  this  state; 
Providedy  The  owner  of  any  contract  of  sale  or  lease  so  forfeited  may  redeem  the 
same  by  paying  all  delinquencies  and  costs  at  any  time  before  such  land  is  again  sold 
or  leased. . 

No  forfeiture  because  of  default  in  payment  until  notice  to  pnrchaser  by  oonnty  treasnrer.  6» 
407.  Board  may  declare  lease  forfeited  six  months  after  this  notice  is  given.  17,  690  (24  N.  W., 
337). 

3832.  If  any  person  shall  commit  waste  or  trespass,  or  other  injury^  upon 
any  of  the  lauds  herein  referred  to,  the  person  so  offending  shall,  on  conviction 
thereof,  be  fined  in  a  sum  not  less  than  twenty-five  dollars  nor  exceeding  one  thou- 
sand dollars. 

3833.  If  any  purchaser  of  timber  land  shall,  before  receiving  his  title  in  fee 
simple  therefor,  cut  or  destroy  any  timber  on  said  land,  any  further  than  may  be 
actually  necessary  for  the  building  and  repairing  of  fences,  and  for  the  family  of  the 
occupant,  he  op  she  shall  be  liable,  in  a  civil  action,  for  the  recovery  of  the  amouut 
qS  damages  done  to  the  land. 

3834.  All  civil  oflScers,  upon  information  or  oath,  or  of  their  own  knowledge 
shall  cause  any  person  committing  any  of  the  offenses  mentioned  in  section 
seventeen  of  this  act,  to  be  brought  before  them  by  a  like  process  as  in  criminal  cases 
and  to  enter  into  recognizance  for  his  appearance  at  the  district  court  of  the  state,  to 
be  held  in  the  county  where  said  lauds  are  located,  on  the  first  day  of  the  next  term 
thereof,  and  in  default  of  such  recognizance  they  shall  commit  such  person  to  the 
jail  of  the  county. 

3835.  The  judges  of  the  district  court  shall  give  the  seventeenth  section  of  this 
act  [3832]  in  special  charge  to  the  gprand  jury  at  each  terra,  who  are  required  to 
especially  inquire  into  and  make  presentment  of  all  offenses  committed  against  the 
provisions  of  the  same. 

3836.  All  fines  and  penalties  accruing  under  the  provisions  of  this  act  shall 
be  |>aid  into  the  county  treasury  by  the  oflBcer  collecting  the  same,  who  shall  take 
duplicate  receipts  therefor,  one  of  which  he  shall  file  in  the  office  of  the  county  clerk, 
and  such  funds  shall  be  apportioned  among  the  schools  of  the  county  where  the 
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same  aocraed,  on  the  same  basis  as  other  money  applicable  to  the  support  of  schools 
are  required  by  law  to  be  apportioned. 

3837.  All  money  received  as  advance  or  full  payment  by  the  purchaser  of 
land  heretofore  sold  or  hereafter  sold  under  the  provisions  of  this  act,  together  with  all 
the  forfeitures  arising  under  this  act,  shall  be  paid  by  the  officers  receiving  said 
moneys  to  the  treasurer  of  the  state,  specifying  whether  said  money  is  for  the  com- 
mon schools  or  univeraity,  normal  school  or  agricultural  college,  and  such  money  shall 
bei  held  as  the  principal  of  the  university,  normal  school,  or  agricultural  college, 
or  permanent  school,  fund,  as  the  case  may  be. 

3838.  The  apivralsers  of  all  land  under  this  act  shall  be  allowed  the  sum 
of  three  dollars  per  day  for  their  services  and  five  cents  per  mile  for  each  mile  nec- 
essarily traveled  and  three  dollars  per  day  for  one  team  for  their  use,  and  in  all 
qasea  where  it  becomes  necessary  to  have  a  survey  made  in  order  to  find  the  corners 
and  lines  of  the  land  to  be  appraised,  the  said  appraisers  are  hereby  authorized  to 
employ  a  competent  surveyor  to  accompany  them  for  that  purpose,  who  shall  receive 
for  his  service  five  dollars  per  day  and  five  cents  per  mile  for  each  mile  necessarily 
traveled.  The  publisher  of  any  advertisement  for  the  sale  of  lands  shall  be  allowed 
the  fees  fixed  by  law  for  publishing  legal  advertisements.  The  commissioner  of 
public  lands  and  buildings  shall  be  reimbursed  his  actual  traveling  expenses  in- 
curred, not  exceeding  five  cents  per  mile  in  making  sale  of  lands.  All  accounts 
for  any  such  services  shall  be  examined  and  approved  as  provided  by  law;  and  said 
acoonnts  shall  be  audited  by  the  board  of  educational  lands  and  funds,  and  paid  by 
warrants  drawn  upon  the  appropriation  placed  at  their  disposal.  '*'Ck>unty  treasur- 
ers shall  be  allowed  as  compensation  for  the  collection  of  all  educational  land  funds 
one  per  cent  of  all  such  funds  collected  by  them,  and  the  auditor  of  public  accounts 
is  hereby  authorized  and  requii'ed  to  issue  warrants  in  payment  thereof  at  the  time 
and  in  the  same  manner  as  provided  by  law  for  the  payment  of  county  treasurers' 
fees  for  the  collection  of  state  taxes. 

Amended  and  all  after  *  added  1887,  p.  819. 

3839.  The  board  for  the  sale,  management,  and  leasing  of  lands  under  the 
provisions  of  this  act  shall  meet  on  the  second  Tuesday  of  each  month;  the  gov- 
ernor shall  be  chairman,  and  the  commissioner  secretary  of  the  board.  They  shall 
keep  a  record  of  all  proceedings  and  orders  made  by  them.  No  order  shall  be 
made  except  upon  the  concurrence  of  at  least  three  members  of  said  board. 

3840.  The  said  board  shall  at  their  regular  meetings  make  the  necessary  orders 
for  the  investment  of  the  principal  of  the  fbnd  derived  from  the  sale  of  said 
lands  then  in  the  treasury,  but  none  of  said  funds  shall  be  invested  or  loaned  ex- 
cept on  United  States  or  state  securities  and  registered  county  bonds ;  *Providedy 
That  when  any  state  warrant  issued  in  pursuance  of  an  appropriation  made  by  the 
l^slature,  and  secured  by  the  levy  of  a  tax  for  its  payment,  shall  be  presented  to 
the  state  treasurer  for  payment,  and  there  shall  not  be  money  in  the  proper  fund  to 
pay  said  warrant,  the  state  treasurer  shall  pay  the  amount  due  on  said  warrant  from 
any  funds  in  the  state  treasury  belonging  to  the  permanent  school  fund,  and  shall 
hold  said  warrant  as  an  investment  of  said  permanent  school  fund,  and  shall  stamp 
and  sign  said  warrant  as  provided  in  section  eleven  (11)  of  article  two  (2)  of  chap- 
ter eighty  (80)  of  the  Compiled  Statutes  of  1887  [4299]. 

All  after  *  added  1891,  p.  339.  May  be  invested  in  United  States  three  per  cent  bonds. 
These  bonds  cannot  be  converted  into  other  securities.     I69  686. 

3841.  The  provisions  of  this  act  in  relation  of  the  paymontB  of  interest 
upon  the  purchase  money  of  any  lands  sold  as  herein  provided,  shall  apply  to  all 
future  payments  of  interest  upon  sales  of  lands  heretofore  mad^  in  this  state,  and 
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the  said  board  shall^  in  their  entries  made  under  section  six  of  this  act,  compute  in- 
terest due  accordingly, 

3842.  Any  portion  of  the  lands  of  this  state  governed  by  this  act  adjoining 
the  site  of  any  city  or  town  may  be  subdiyided  iuto  lots  and  sold  as  herein  provid^ 
Tiie  board  being  satisfied  that  by  a  division  of  any  such  tract  into  lots  the  sale  of  the 
same  can  be  made  for  a  greater  amount  than  if  sold  in  tracts  of  forty  acres  as  herein 
provided,  shall  have  the  authority  to  employ  the  necessary  supveyors^^and  cause  such 
tracks  to  be  subdivided  into  lots  and  tracks  of  such  size  as  they  may  determine,  and 
a  plat  of  the  same  shall  be  made  and  filed  for  record  in  the  ofiice  of  the  county 
clerk.  Tracts  of  land  so  subdivided  shall  not  be  leased,  but  each  lot  situated 
therein  shall  be  sold  at  public  aution  at  such  time  as  the  board  shall  direct,  and 
sold  as  other  lands  are  sold ;  such  lots  shall  be  appraised  by  the  appraisers  to  be 
appointed  by  the  board,  none  of  whom  shall  be  occupants  of  the  land  so  sold.  The 
commissioner  of  public  lands  and  buildings  shall  give  thirty  days'  notice  of  such 
sale,  and  publish  the  same  in  three  newspapers  of  general  circulation  throughout 
the  state,  one  of  which  shall  be  published  in  that  county,  and  if  no  newspaper  is 
published  therein,  notices  of  such  sale  shall  be  posted  in  fiveof  the  most  public 
places  in  the  county.  Each  notice  shall  contain  a  list  of  the  land  to  be  sold,  and  the 
appraised  value  of  each.  The  sale  of  such  lots  shall  take  place  on  the  day  appointed 
under  the  direction  of  the  commissioner,  and  the  same  shall  be  sold  to  the  high- 
est bidder,  but  in  no  case  for  less  than  the  appraised  value.  Lots  remaining  unsold 
shall  be  again  offered  for  sale  at  public  auction,  at  such  time  as  the  board  shall  di- 
rect ;  Provided^  That  the  said  commissioner  may  adjourn  the  sales  from  day  to  day 
until  all  the  lots  be  offered. 

3843.  The  expenses  attending  such  sale  shall  be  paid  as  other  expenses  of 
sale  of  school  land  as  hereinbefore  provided. 

3844.  The  auditor  of  public  accounts  shall  chai^  each  of  the  county  treas- 
urers in  the  state  the  amount  of  money  received  as  princi|)ai  and  interest,  sep- 
arately from  the  sale  or  lease  of  lands  in  their  respective  counties,  as  shown  by  the 
receipts  forwarded  by  the  clerks  of  the  several  counties,  and  upon  payment  of  the 
same  to  the  istate  treasurer,  and  the  presentation  of  the  state  treasurer's  receipt, 
shall  credit  the  several  county  treasurers  with  the  amount  of  the  same. 

384^.  School  lands  sold  under  the  provisions  of  this  act,  or  such  as  have 
been  heretofore  sold,  shall  not  be  taxed  until  the  right  to  a  deed  shall  have  becxime 
absolute,  except  for  the  value  of  the  interest  of  such  purchaser,  which  interest 
f<hall  be  determined  by  the  amount  paid  and  the  amount  invested  in  improvements 
on  such  land ;  "^ Provided,  That  when  such  land  shall  be  situated  within  the  limits  of 
ixwy  city  or  village  and  shall  have  been  subdivided  into  lots,  then,  and  in  such  case, 
the  satne  shall  be  subject  to  all  special  assessments  for  sidewalk,  grading,  paving, 
guttering,  curbing,  sewerage,  and  all  other  municipal  improvements,  in  the  same 
manner  ais  Other  lots  and  lands  in  such  city  or  village,  except  that  a  sale  of  sudi 
^ool  lots  to  collect  such  assessment  or  assessments  shall  only  pass  the  interest  or 
title  of  the  purchaser  from  the  state,  his  heirs  or  assigns,  and  his  or  their  right  to  a 
conveyance  of  the  same,  upon  the  payment  of  any  balance  of  the  purchase  price  and 
interest. 

AU  after  *  added  1889,  p.  557. 

3846.  Any  school  district  in  which  there  may  be  any  school  or  other  land 
belonging  to  the  state  subject  to  disposition  under  this  act,  is  hereby  empowered  to 
purchase  from  the  state  any  portion  of  such  land,  not  exceeding  forty  acres,  for 
school  purposes,  at  not  less  than  seven  dollars  per  acre,  nor  less  than  the  appraised 
value,  such  appraisement  to  be  made  in  the  same  manner  as  provided  for  in  section 
three  of  this  act. 
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3847.  Any  church  or  cemetery  association  or  corporation  having  control  of 
a  cemetery  iu  a  school  district  where  there  is  any  such  land  may  purchase  from 
the  state  any  portion  of  said  lands,  not  exceeding  ten  acres,  for  church  or  cemetery 
purposes,  at  not  less  than  the  price  at  which  said  lands  may  be  purchased  by  indi- 
viduals under  the  provisions  of  this  act. 

3848.  [Same,] — In  the  event  of  there  being  a  school  house,  cemetery,  or  church 
located  upon  any  such  land  which  has  been  oi;  may  hereafter  be  sold  to  any  indi- 
vidual, corporation,  or  parties,  such  school  district  or  school  officera  thereof,  church 
or  association,  with  the  consent  of  the  purchaser  or  occupant,  in  writing,  may  purchase 
land  for  the  purposes  specified  in  section  thirty-one  [3846],  and  obtain  a  deed  from 
the  state  at  the  price  the  purchaser  or  occupant  is  to  pay,  and  the  sum  so  paid  for 
the  tract  obtained  for  such  special  purpose  shall  be  dednctcKl  from  the  price  the  orig- 
inal purchaser  was  to  pay. 

3849.  Sales  of  land  made  for  the  special  purposes  contemplated  in  section 
thirty-one  shall  be  the  same  as  provided  for  in  section  six  of  this  act,  on  the  terms 
|HH>vided,  and  if  there  be  buildines  on  such  lands  belonging  to  the  state,  such 
(mildings  shall  be  appraised  separately. 

Sees.  3850  to  3852.  "Ad  act  to  extend  the  time  for  the  payment  of  notes  given  in  pay 
ment  for  school  laDds.''    1877,  p.  210.    In  force  Jane  1. 

3850.  That  upon  the  full  payment  of  all  the  interest  and  taxes  due 
thereon,  the  principal  of  all  notes  given  in  payment  for  school  lands  be,  and  the 
same  is  hereby,  extended  to  the  first  day  of  January,  1890;  Provided,  That  upon 
all  lands  heretofore  sold,  the  purchaser,  or  his  assigns,  shall  make  satisfactory  proof 
to  the  county  clerk  of  the  county  within  which  the  land  is  situated,  that  permanent 
improvements  have  been  made  upon  said  lands  before  such  extension  shall  be 
granted;  Provided  further,  That  nothing  in  this  act  shall  be  construed  to  prevent  the 
parcfaaser,  or  his  assigns,  from  making  full  payment  of  such  notes  at  any  time  by 
computing  the  interest  to  the  first  day  of  January  following  such  payment. 

The  purchaser  most  show  good  faith.  Cannot  claim  the  right  to  pay  up  when  in  default  fifteen 
yean.     25,  420  (41  N.  W.,  f"^ 


3851.  It  shall  be  the  duty  of  the  county  commissioners,  upon  application 
l>eing  made  by  the  purchaser,  or  his  assigns,  showing  that  the  provisions  of  section 
one  of  this  act  have  been  complied  with,  to  extend  the  time  of  payment  of  the  prin* 
cipal  of  such  notes  to  the  time  specified  in  section  one  of  this  act. 

3862.  The  provisions  of  this  act  shall  extend  to  and  include  all  sales  of 
school  land  hereafter  made. 

Sec.  3853.  ''An  act  to  amend  an  act  entitled  'An  act  for  the  relief  of  purchasers  of  school* 
lands/  approved  Febraary  19,  A.  D.  18T7."    1879,  p.  80.    In  force  June  1. 

3853.  That  any  person  who  has  purchased  any  of  the  school  lands  of  this  state, 
who  may  desire  to  surrender  portions,  and  retain  other  portions,  not  less  than 
forty  acres  of  the  same,  shall,  upon  executing  a  release  in  writing  to  the  state  of  Ne- 
braska for  such  lands  surrendered,  be  credited  by  the  county  treasurer  of  the  county 
upon  the  portion  of  land  retained  by  such  person,  the  amount  of  money  paid  upon 
such  lands  so  surrendered  which  shall  exceed  six  per  cent  per  annum  of  the  unpaid 
l>ortion  of  the  purchase  price  of  said  lands. 

Sec  3854.  "An  act  authorizing  parties  living  on  school  lands  selected  in  lien  of 
Hectiona  16  and  36  to  pnrohase  the  same  when  the  state  acquires  title.''  1875,  p.  123.  In  force 
February  25. 

3854.  Any  person  or  persons  who  shall  have  resided  continuously  for  a  term  of 
five  years  on  lands  selected  in  Iteu  of  sections  16  and  33  for  common  school 
purposes  shall,  when  the  state  acquires  title  thereto,  have  tlie  privilege  of  purchasing 
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the  same,  on  the  same  terms  as  other  school  lands  are  purchased  from  the  state;  PrO' 
vided.  That  such  lands  shall  be  appraised  under  direction  of  the  county  commission- 
ers, at  not  less  than  seven  dollars  per  acre;  Provided  further,  That  such  appraisal 
shall  not  include  any  improvements  placed  on  said  lands  by  the  person  so  purchasing 
the  same. 

Sec  3855.  ''An  act  to  provide  for  the  measure  of  damages  in  cases  where  prooeedingi 
are  instituted  to  prevent  the  sale  of  school  lands."    1875,  p.  123.     In  force  Febmarj  25. 

3855.  That  hereafter,  when  any  person,  or  persons,  shall  institute  proceedings 
to  prevent  the  sale  of  any  of  the  school  lands  of  this  state,  the  judge,  or  other  per- 
son, before  whom  the  preceedings  shall  be  commenced,  shall  require  the  person  in< 
stitutine  such  proceeding  to  enter  into  a  written  undertaking  with  one  or  more  good 
and  sufficient  sureties  thereto,  to  the  state  of  Nebraska,  in  a  sum  equal  at  least  to 
fifteen  per  centum  of  the  value  of  the  lands,  the  sale  of  which  is  sought  to  be  pre- 
vented, conditioned  that  the  plaintiff  or  person  instituting  such  pro^edings  shall 
pay  all  costs  and  damages  which  may  accrue,  if  it  shall  finally  be  determined  that 
such  proceedings  ought  not  to  have  been  instituted. 

MISCELLANEOUS   PBOVISIONS, 
Bees.  3856  to  3859.     **An  act  to  regulate  escheats/'    1875,  p.  51.    In  force  Febroarj  26. 

3856.  That  the  state  treasurer  is  hereby  authorized  and  required  to  sell  and 
dispose  at  public  auction  aU  the  right,  title,  and  interest  of  the  state  to  any  lands 
which  have  escheated  to  the  former  territory  of  Nebraska  or  the  state  of  Nebraska 
for  want  of  heirs. 

3857.  Upon  the  failure  of  heirs  the  title  shall  vest  at  once  in  the  state, 
without  an  inquest  or  other  proceedings  in  tiie  nature  of  office  found. 

3H58.  The  state  treasurer,  before  making  any  such  sale,  shall  cause  public 
notice  to  be  given  for  at  least  four  weeks  before  the  time  fixed  for  such  sale  of  the 
time  and  place  of  making  the  same,  which  said  notice  shall  be  by  publication  in 
not  less  than  one  newspaper  published  in  the  county  where  the  land  lies;  or,  if  no 
newspaper  be  published  in  said  county,  by  publication  in  two  of  the  papers  printed 
at  the  seat  of  government. 

3869.  Upon  the  sale  of  said  lands,  the  treasurer  shall  make  out  a  oertificate  to 
the  purchaser  or  purchasers,  stating  the  price  of  the  same,  and  the  county  where  the 
same  lie,  giving  a  particular  description  of  the  same,  when  and  where  sold,  and  the 
governor  of  the  state,  upon  the  presentation  of  said  certificate,  shall,  as  governor 
of  the  state,  execute  to  such  purchaser  or  purchasers,  his  or  her  assignee  or  assignees, 
a  deed  for  the  land  described  in  said  certificate;  and  the  secretary  of  state  shall 
countersign  the  said  deed,  and  affix  the  great  seal  of  the  state  to  the  same;  and  the 
said  deed  so  executed  as  aforesaid  shall  vest  in  the  grantee  or  grantees,  his  or  her 
heirs  or  assigns,  all  the  title  of  the  state  of  Nebraska  in  and  to  the  said  lands;  and 
the  said  grantee  shall  have  the  same  right  of  action  in  the  name  of  the  state  of  Ne* 
braska  as  the  state  would  have  had  without  said  sale  and  conveyance. 

Sees.  3860  to  3866.  "An  act  to  provide  for  a  state  cemetery  at  Lincoln."  1869,  p.  250, 
In  force  Febrnary  15.  * 

3860.  That  eighty  acres  of  land  belonging  to  the  state  of  Nebraska,  to  be  se- 
lected as  hereinafter  provided,  be  and  the  same  are  hereby  set  apart  for  the  uses  and 
purposes  of  a  state  cemetery  at  or  near  Lincoln,  the  capital  of  the  state. 

3861.  That  at  the  election  of  city  officers  of  said  city  of  Lincoln,  occurring  next 
after  the  passage  of  this  act,  the  qualified  voters  of  said  city  shall  elect  three  trus- 
teeSy  to  be  known  as  "trustees  of  the  state  cemetery,*'  one  of  whom  shall  hold  his 
office  for  one  year,  one  for  two  years,  and  one  for  three  years,  the  term  of  service  of 
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each  respectively  to  be  decided  by  lot,  so  that  one  of  said  trustees  shall  be  elected 
auDually  by  the  qualified  voters  aforesaid  at  each  annual  election  for  city  officers  of 
said  city  thereafter  occurring.  Said  trustees  shall  be  a  body  corporate,  with  power 
to  sue  and  be  sued,  contract  and  be  contracted  with,  and  acquire,  and  hold,  or  con- 
vey property,  real  or  personal,  for  all  purposes  consistent  with  the  provisions  of  this  act. 
«^862.  That  within  sixty  days  from  the  passage  of  this  act,  said  trustees  shall 
select,  subject  to  the  approval  of  the  governor,  a  site  for  said  cemetery,  not  more 
than  three  miles  distant  from  the  state  capitol  building,  which  said  site,  when  so  se« 
lected  as  aforesaid,  shall  be  conveyed  by  the  governor  to  said  trustees,  to  be  held, 
used,  and  controlled  by  them  for  the  benefit  of  the  state,  and  for  the  uses  and  pur- 
poses herein  set  forth. 

3863.  Said  trustees  shall  cause  the  said  lands  to  be  laid  off  and  platted  by  a 
competent  surveyor,  to  be  then  selected,  and  shall  set  apart,  in  suitable  subdivisions, 
oot  less  than  fifty  acres  of  said  cemetery,  to  be  devoted  as  burial  places  for  the  in- 
mates of  the  various  benevolent  or  other  public  institutions  of  the  state,  which  are 
or  may  hereafter  be  located  at  Lincoln.  The  residue  of  said  cemetery,  not  exceed- 
ing thirty  acres,  shall  be  set  apart  as  a  burial  ground  for  the  uses  and  purposes  of 
the  citizens  of  Lincoln,  and  shall  be  subdivided  and  platted  by  said  trustees,  and 
sold  in  lots  of  suitable  size,  and  upon  such  terms  and  at  such  prices  as  said  trustees 
may  prescribe,  to  citizens  of  Lincoln,  the  proceeds  of  such  lots  to  be  devoted,  under 
the  direction  of  said  trustees,  to  the  improvement  and  ornamentation  of  the  grounds, 
and  for  such  other  purposes,  consistent  with  the  provisions  of  this  act,  as  they  may 
determine. 

3864.  That  eighty  acres  of  land  belonging  to  the  state,  in  addition  to  the 
cemetery  site,  herein  provided  for,  to  be  selected  by  the  governor,  shall  be  sold  at 

Eublic  or  private  sale,  as  the  governor  may  determine,  the  proceeds  of  said  sale  to 
e  by  the  governor  paid  over  to  said  trustees,  to  be  by  them  expended  in  suitably 
enclosing  and  ornamenting  with  forest  trees,  evergreens,  and  shrubbery  the  cemetery 
grounds  aforesaid. 

3866.  The  said  trustees  shall  have  power  to  employ  a  sexton  to  take  charge 
of  said  cemetery,  and  keep  the  same  in  good  order  and  repair,  and  superintend  the 
setting  out  of  trees,  and  the  care  of  the  same,  and  perform  such  other  duties  as  said 
trustees  shall  prescribe,  and  they  shall  pay  to  said  sexton  such  salary,  out  of  the  pro- 
ceeds of  the  sale  of  the  lots  or  lands  herein  provided  for,  as  they  shall  deem  just 
and  reasonable. 

3866.  Said  trustees  shall  have  power  to  prescribe  all  needful  rules  and  reg* 
ulations  for  the  ^vernment  of  said  cemetery  grounds,  and  for  the  burial  of  the 
dead  from  the  vanous  public  institutions  of  the  state,  in  the  subdivision  set  apart 
by  them  for  that  purpose,  and  to  do  and  perform  such  other  duties,  consistent  with 
the  objects  herein  contemplated,  as  they  shall  deem  necessary  for  the  good  govern- 
ment of  the  same* 

Shs.  :{8f>7  to  3870.  '*Ad  act  granting  the  consent  of  tho  state  of  Nebraska  to  ttie  pur- 
chase or  coDdemnatioD  by  the  United  States  of  a  block  of  ground  in  Omaha  for  the  purpose  of  the 
erecium  of  a  poBU>ffice,  or  poetoffice  and  court  house,  at  Omaha,  and  ceding  jurisdiction  thereof  to 
the  United  States.''     1889,  p.  494.    In  force  March  21. 

8867.  That  the  consent  of  the  state  of  Nebraska  is  hereby  given  to  the 
purchase  or  condemnation  by  the  United  States  of  such  land  in  the  city  of 
Omaha,  Douglas  county,  Nebraska,  not  exceeding  one  block  in  extent,  as  may  here- 
after be  selected  by  the  United  States^  as  a  site  for  a  postoffice,  or  postoffice  and 
court  house. 

3868.  The  jurisdiction  of  the  state  of  Nebraska,  in  and  over  the  land  men- 
tioned in  the  prceeding  section  when  purchased  or  condemned  by  the  United  StateSi 
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shall  be  and  the  same  is  hereby  ceded  to  the  United  States;  Providedy  That  the 
jurisdiction  hereby  ceded  shall  continue  no  longer  than  the  said  United  States  sball 
own  or  occupy  the  said  land. 

3869.  The  said  consent  is  given  and  the  said  jurisdiction  ceded  upon  the  express 
OOndition  that  the  state  of  Nebraska  shall  retain  concurrent  jurisdiction  with  the 
United  States  in  and  over  the  said  land,  so  far  as  that  all  civil  process  in  all  cases, 
and  such  criminal  or  other  process  as  may  issue  under  the  laws  or  authority  of  the 
state  of  Nebraska  against  any  person  or  persons  charged  with  crimes  or  misdemeaD- 
ors  committed  within  said  state^  may  be  executed  therein  in  the  same  way  and  man- 
ner as  if  such  consent  had  not  been  given,  or  jurisdiction  ceded,  except  so  far  as 
such  process  may  affect  the  real  and  i)ersonal  property  of  the  United  States. 

3870.  The  jurisdiction  hereby  ceded  shall  not  vest  until  the  United 
States  shall  have  acquired  the  title  to  the  said  lands  by  purchase,  grant,  or  condem- 
nation, and  so  long  as  the  said  land  shall  remain  the  property  of  the  United  States, 
when  acquired  as  aforesaid,  and  no  longer,  the  same  shall  be  and  continue  exonerated 
from  all  taxes,  assessments,  and  other  charges  which  may  be  levied  or  imposed  un- 
der the  authority  of  the  state. 

SeoB.  3871  to  3874.  ^*An  act  granting  the  consent  of  the  state  of  Nebraska  to  the  pur- 
ohase  or  condemnation  by  the  United  States,  of  a  block  of  ground  in  any  city  of  the  state  of 
Nebraska  for  the  pnrpose  of  the  erection  of  a  postoffice,  or  postoffice  and  court  house,  and  ceding 
jurisdiction  thereof  to  the  United  States.''    1889,  p.  498.    In  force  June  30. 

3871.  That  the  consent  of  the  state  of  Nebraska  is  hereby  given  tO  the 
purchase  or  cODdemnation  by  the  United  States  of  such  land  in  any  city  in  the 
state  of  Nebraska,  not  exceeding  one  block  in  extent,  as  may  hereafter  be  selected  by 
the  United  States,  as  a  site  for  a  postoffice,  or  postoffice  and  court  house. 

3872.  The  jurisdiction  of  the  state  of  Nebraska  in  and  oVer  the  land  men- 
tioned in  the  premling  section,  when  purchased  or  condemned  by  the  United  States, 
shall  be  and  the  same  hereby  is  ceded  to  the  United  States;  Provided^  That  the 
jurisdiction  hereby  ceded  shall  continue  no  longer  than  the  said  United  States  shall 
own  or  occupy  the  said  land. 

3873.  The  said  consent  is  given  and  the  said  jurisdiction  ceded  upon  the  express 
condition  that  the  state  of  Nebraska  shall  retain  concurrent  jurisdiction  witli  the 
United  States  in  and  over  the  said  land,  so  far  as  that  all  civil  process  in  all  cases,  and 
such  criminal  or  other  process  as  may  issue  under  the  laws  or  authority  of  the  state 
of  Nebraska  against  any  person  or  persons  charged  with  crimes  or  misdemeanors 
committed  within  said  state,  may  be  executed  therein  in  the  same  way  and  manner 
as  if  such  consent  had  not  been  given,  or  jurisdiction  ceded,  except  so  far  as  such 
process  may  affect  the  real  and  personal  property  of  the  United  States. 

3874.  The  jorisdiction  hereby  ceded  shall  not  vest  until  the  United  States 
shall  have  acquired  the  title  to  the  said  lands  by  purchase,  grant,  or  condemnation, 
and  so  long  as  the  said  land  shall  remain  the  property  of  the  United  States  when 
acquired  as  aforesaid,  and  no  longe^,  the  same  shall  be  and  continue  exonerated 
from  all  taxes,  assessments,  and  other  charges  which  may  be  levied  or  imposed  under 
the  authority  of  this  state. 

Sees.  3875  and  3876.  "An  act  ceding  jurisdiction  of  the  state  of  Nebraska  to  the  United 
States  over  the  military  reservation  known  as  Fort  Sidney."    1889,  p.  601.     In  force  March  30. 

3875.  That  the  jurisdiction  of  the  state  of  Nebraska  in  and  over  the  mili- 
tary reservation  known  as  Fort  Sidney  be  and  the  same  is  hereby  ceded  to  tlie 
United  States;  Provided^  That  the  jurisdiction  hereby  ceded  shall  continue  no 
longer  than  the  United  States  shall  own  and  occupy  said  military  reservation;  Pro- 
vided further ,  That  nothing  in  this  act  shall  be  so  construed  as  to  prevent  the  en- 
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foroement  on  said  military  reservation  of  the  laws  of  this  staite  relating  to  the  regu-> 
lation,  license,  and  sale  of  intoxicating  Honors  by  the  state  of  Nebraska. 

3876.  The  said  jurisdiction  is  ^ed  upon  the  express  COIlditioXi  that  the 
state  of  Nebraska  shall  retain  concurrent  jurij^dict ion  with  the  United  States  in  and. 
over  the  said  military  reservation  so  far  as  that  all  civil  process  in  all  cases,  and 
such  criminal  or  other  process,  may  issue  under  the  laws  or  authority  of  the  state  of 
Nebraska  against  any  person  or  persons  charged  with  crime  or  misdemeanors  com- 
mitted within  said  state  may  be  executed  therein  in  the  same  way  and  manner  as  if 
such  jurisdiction  had  not  been  ceded,  except  so  far  as  such  process  may  affect  the 
real  and  personal  property  of  the  United  States;  Provided,  That  nothing  in  the 
forgoing  act  shall  be  construed  so  as  to  prevent  the  opening  and  keeping  in  repair 
public  roads  and  highways  across  and  over  said  reservation. 

Sees.  3877  to  3879.  *'An  act  ceding  jorisdiotion  to  the  United  States  over  the  military 
reserrations  known  as  Fort  Niobrara  and  Fort  Robinson.^'    1887,  p.  628.     In  force  March  29. 

3877.  That  the  jurisdiction  of  the  state  of  Nebraska  in  and  over  the  reser- 
vations known  as  Fort  Niobrara  and  Fort  Robinson  be  and  the  same  are  hereby 
coded  to  the  United  States;  Provided,  That  the  jurisdiction  hereby  ceded  to  the 
United  States  shall  continue  no  longer  than  the  United  States  shall  own  or  occupy 
said  military  reservations;  "^Provided  furiher,Th£Lt  nothing  in  this  act  shall  exempt 
any  property  wiihin  the.  limits  of  said  military  reservations. belonging  toimy  civilian 
therein  from  assessment,  levy,  and  collection  of  tax  which  would  otherwise  be  sub- 
ject to  taxation  within  Nebraska,  except  the  personal  property  of  the  officers  and 
enlisted  men  in  the  service  of  the  United  States  who  may  be  stationed  on  said  mili- 
tary reservations,  the  said  personal  property  being  owned  by  said  officers  and  en- 
listed men  for  their  comfort  and  convenience.  Isor  shall  any  of  the  provisions  of 
this  act  in  any  way  interfere  with  any  proper  officer  of  the  state  of  Nebraska  ia 
entering  upon  said  reservations  for  the  purpose  of  assessment  or  collecting  any  taxes 
due  said  state.  Nor  shall  any  of  the  provisions  of  this  act  prevent  the  enforcement 
on  said  military  reservations  of  chapter  fifty  (50)  of  the  Compiled  Statutes  relating 
to  the  license  and  sale  of  intoxicating  liquors  [ch.  30,  sees.  2173  to  2207]. 

AU  after  *  added  1889,  p.  499. 

3878.  That  section  10,  article  13,  chapter  83,  as  now  existing,  is  hereby  re-* 
pealed  and  this  section  substituted  in  its  stead ;  Provided,  That  all  suits  pending 
and  all  rights  acquired  under  section  hereby  repealed  shall  be  saved  the  same  as 
though  said  section  had  continued  in  force. 

This  section  added  1889,  p.  500. 

3879.  The  said  jurisdiction  is  ceded  upon  the  express  conditioil  that  the  state 
of  Nebraska  shall  retain  concurFent  jurifldiction  with  the  United  States  in  and 
over  the  said  military  reservations,  so  far  as  that  all  civil  process  in  all  cases,  and 
such  criminal  or  other  process,  may  issue  under  the  laws  or  authority  of  the  state  of 
Nebraska  against  any  person  or  persons  charged  with  crimes  or  misdemeanors  com- 
mitted within  said  state  mav  be  executed  therein  in  the  same  way  and  manner  as  if 
such  jurisdiction  had  not  been  ceded,  except  so  far  as  such  process  may  affect  the 
real  and  personal  property  of  the  United  States;  Provided,  that  nothing  in  the 
forgoing  act  shall  be  construed  so  as  to  prevent  the  opening  and  keeping  in  repair 
public  roads  and  highways  across  and  over  said  reservation. 

Sees.  3880  to  3884.  ''An  act  granting  the  consent  of  the  state  of  Nebraska  to  the  pur- 
chase of  lands  by  the  United  States  within  its  boandaries  for  the  erection  thereon  of  bnild- 
inga  for  the  accommodation  of  the  United  States  circuit  and  district  courts,  postoflSceft,  land  offices^ 
mints,  or  other  government  baUdings,  and  ceding  jnrisdiction  over  said  lands  to  the  United  States, 
and  to  provide  for  the  panishment  of  willful,  reckless,  or  voluntary  injury  to  or  mutilation  of  such 
grounds,  buildings,  or  appurtenances.''     1883,  p.  335.    In  force  February  22. 

3880.  That  the  consent  of  the  state  of  Nebraska  is  hereby  granted  to  the 
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United  States  of  Amerioa  to  purchase  such  grounds  as  may  be  deemed  neoessaiy,  in 
the  city  of  Nebraska  City^  Nebraskai  or  any  other  city  or  incorporated  town  in  the 
state  of  Nebraska^  for  the  erection  thereon  of  buildings  for  the  aooommodatim  of 
the  United  States  circuit  and  district  courts^  postomoe^  land  office^  mints,  or  any 
other  government  officci  and  also  for  the  purchase  by  the  United  States  of  siKsh  other 
lands  within  the  state  of  Nebraska  as  the  agents  or  authcN-ities  of  the  United  Slates 
may  from  time  to  time  to  select  for  the  erection  thereon  of  forts,  mi^aeines,  araeoais, 
and  other  needful  buildings. 

3881.  The  jurisdiction  of  the  state  of  Nebraska  in  and  over  tbe  lands  inen- 
tioned  in  the  preceding  section  shall  be  and  the  same  is  hereby  OOdod  to  the  United 
States;  Prorufed,  That  the  jurisdiction  hereby  ceded  shall  continue  no  longer  than 
the  United  States  shall  own  or  occupy  said  lands. 

3882.  The  said  consent  is  hereby  given,  and  the  said  jurisdiction  ceded  upon 
the  express  condition  that  the  state  of  Nebraska  shall  retain  concurrent  jnrisdiiy 
Hon  with  the  united  States  in  and  over  the  said  lands,  so  far  as  that  all  civil  pro- 
cess in  all  cases,  and  such  criminal  or  other  process  as  may  issue  under  the  laws  or 
authority  of  the  state  of  Nebraska,  against  any  person  or  persons  charged  with 
crime  or  misdemeanors  committed  within  said  state,  may  be  executed  therein,  in  the 
same  way  and  manner  as  if  such  consent  had  not  been  given  or  jurisdiction  ceded, 
except  so  far  as  such  process  may  affect  the  real  and  personal  property  of  the 
United  States. 

3883.  The  jurifldiction  hereby  ceded  shall  not  YCSt  until  the  United  States 
shall  have  acquired  the  title  to  said  lands  by  purchase  or  grant;  and  so  long  as  the 
said  lands  shall  remain  the  property  of  the  United  States,  when  acquired  as  afore- 
said, and  no  longer,  the  same  shall  be  and  continue  exonerated  and  exempt  from 
all  taxes,  assessments,  and  other  charges  which  may  be  levied  or  imposed  under  the 
authority  of  the  laws  of  this  state. 

3884.  It  is  further  enacted  that  any  maliciouSi  willful,  reckless,  or  voluntaiy 
iojury  to  or  mutilation  of  the  grounds,  buildings,  or  appurtenances  shall  sub- 
ject the  offender  to  a  fine  of  not  less  than  twenty  dollars  nor  more  than  one  hundred 
dollars,  to  which  may  be  added  for  an  aggravated  offense  imprisonment  not  ex- 
ceeding six  months  in  the  county  jail,  to  be  prosecuted  as  other  criminal  oases  are 
prosecuted  before  any  court  of  competent  jurisdiction. 

Sees.  3885  to  3888.  '^An  act  graDting  the  consent  of  the  state  of  Nehraska  to  the  pur- 
ohase  or  coDdemnation  hy  the  United  Btatee  of  a  tract  of  land  in  Sarpy,  Washington,  or  Douglas 
counties,  for  a  miUtary  post  and  reservation,  and  ceding  J  nrisdiction  thereof  to  tbe  United  States." 
1889,  p.  496.     In  force  March  30. 

3885.  That  the  consent  of  the  state  of  Nebraska  is  hereby  given  to  the 
purchase  or  condemnation. by  the  United  States,  of  such  land  in  Sarpy,  Washing- 
ton, or  Douglas  county  Nebraska,  not  exceding  one  thousand  acres  in.  extent,  as  may 
hereafter  be  M'lccte<I  Uy  the  United  States,  as  a  site  for  a  military  post  and  reserva- 
tion. 

3«86.  The  jurisdiction  of  the  state  of  Nebraska  in  and  over  the  land  men- 
tioned in  the  preceding  section,  when  purchased  or  condemned  by  the  United  States 
shall  be,  and  the  same  hereby  is  ceded  to  the  United  States;  Promdedy  That  the 
jurisdiction  hereby  ceded  shall  continue  no  longer  than  the  said  United  States  shall 
own  or  occupy  the  said  land. 

3887.  The  said  consent  is  given  and  the  said  jurisdiction  ceded  upon  the  express 
condition  that  the  state  of  Nebraska  shall  retain  concurrent  jurisdiction  with  the 
United  States  in  and  over  the  said  land,  so  far  as  that  all  civil  process  in  all  cases, 
and  such  criminal  or  other  process  as  may  issue  under  the  laws  or  authority  of  tbe 
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fitate  of  Nebraska  against  any  person  or  persons  charged  with  crimes  or  misdemean- 
ors oommitted  within  said  state,  may  be  executed  therein  in  the  same  way  and  man- 
ner as  if  snob  consent  had  not  been  given^  or  jurisdiction  ceded,  except  so  far  as 
such  process  may  aflect  the  real  and  personal  property  of  the  United  States. 

3888.  The  jurisdiction  hereby  ceded  shall  not  vest  until  the  United  States 
shall  have  acquired  the  title  to  the  said  lands  by  purchase,  grant,  or  condemnation, 
and  so  long  as  the  said  land  shall  remain  the  property  of  the  United  States  when 
acquired  as  aforesaid  and  no  longer,  the  same  shall  be  and  continue  exonerated  from 
all  taxes,  assessments,  and  other  charges  which  may  be  levied  or  imposed  under  the 
authority  of  the  state. 

PUBLIC  BUILDINGS. 

Sees.  3889  to  3893.  *'An  act  to  provide  for  the  location  of  the  seat  of  government  of  the 
state  of  Nebrabka  and  for  the  erection  of  pablic  buildiugtt  thereat."  1867,  p.  52.  In  force  Jane 
14* 

3889.  That  the  governor,  secretary  of  state,  and  the  auditor  be  and  they  are 
hereby  appointed  coiiuilissioners  for  the  purpose  of  locating  the  seat  of  govern- 
ment and  the  public  buildings  of  the  state  of  Nebraska. 

3890.  On  or  before  the  fifteenth  day  of  July,  A.  D.  1867,  the  commissioners,  or 
a  majority  of  them,  shall  upon  actual  view  select  from  the  laJids  belonging  to 
the  state,  within  the  following  limits,  to-wit:  The  county  of  Seward,  the  south  half 
of  the  counties  of  Saunders  and  Butler,  and  that  portion  of  the  county  of  Lancaster 
lying  north  of  the  south  line  of  township  nine,  a  suitable  site  of  not  less  than  six 
hundred  and  forty-acres,  lying  in  one  body  for  a  town,  due  regard  being  had  to  its 
accessibility  from  all  portions  of  the  state,  and  its  general  fitness  for  a  capital. 
They  shall  then  appoint  a  suitable  person  as  surveyor,  and  such  other  assistants  as 
may  be  necessary,  who  shall  take  and  subscribe  an  oath  similar  to  the  one  taken  by 
the  commissionei's.  They  shall  immediately  survey,  lay  off,  and  stake  out  the  said 
tract  of  land  into  lots,  blocks,  streets,  and  alleys,  and  public  squares,  or  reservations 
for  public  buildings,  which  said  town,  when  so  laid  out  and  surveyedi  shall  be 
named  &nd  known  as  Lincoln,  and  the  same  is  hereby  declared  to  be  the  perma- 
nent seat  of  government  of  the  state  of  Nebraska,  at  which  all  of  the  public  offices 
of  the  state  shall  be  kept,  and  at  which  all  the  sessions  of  the  legislature  shall  here- 
after be  held. 

As  to  dedication  to  ''State  Historical  Aasociation,*'  see  14,  337  (15  N.  W.,  717). 

3891.  The  state  imiyersity  and  state  agricultural  college  shall  be  united 
as  one  educational  institution,  and  shall  be  located  upon  a  reservation  selected  by 
said  commissioners  in  said  ''Lincoln,'^  and  the  neeesbary  buildings  shall  be  erected 
thereon  as  soon  as  funds  can  be  secured  by  the  sale  of  lands  donated  to  the  state  for 
that  purpose,  or  from  other  sources. 

3892.  The  penitentiary  of  the  state  shall  be  located  upon  a  reservation  se- 
lected by  the  said  commissioners  in  the  said  '^ Lincoln."  or  upou  lands  belonging  to 
the  state,  and  adjacent  to  said  town  of  '^ Lincoln,''  and  the  nei*essary  building  shall 
be  erected  as  soon  as  funds  can  be  secured. 

3893.  As  soon  as  the  capitol  building  providcMl  for  in  this  act  is  erected  and 
completed,  it  shall  be  the  duty  of  the  governor  to  issue  his  proclamation  announc- 
ing said  fact,  and  thereupon  it  shall  be  the  duty  nf  nt]  the  state  officers  whose 
ofiSces  are  properly  kept  at  the  capitol,  to  remove,  within  three  months,  their  sev- 
eral offices,  together  with  the  public  property,  archives,  records,  books,  and  papers 
to  said  ''Lincoln/'  and  all  sessions  of  the  l^islature  shall  thereafter  be  convened 
at  the  same  place. 

•Sees.  2,  4-10,  and  14  of  original  act,  being  temporary  in  their  application,  are  here  omitted,  u  art  also  06r> 
Udn  acts  proriding  for  erection  of  buildings,  sale  of  state  lots,  correction  of  orignal  plat,  etc.        . 
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Sees,  3^4  to  3396,  "An  act  to  provide  for  the  oar@  of  tbe  capitol  baUding  and  otb^r  Htale 
propertj."    18G9,  p,  87,     In  force  Febrnaiy  15, 

'3894.  That  the  governor  be  and  is  hereby  authorized  aod  empowered  to 
insure  the  public  buildings  and  other  property  belonging  to  the  state,  liable  to 
destrnction  or  injury  by  fire,  with  some  good  and  responsible  insurance  coni|mny 
or  companies,  for  the  benefit  of  and  in  the  name  of  the  state. 

3895*  That  tlie  governor  shall  deposit  the  insurance  policies,  taken  out  in  ac- 
cordance with  the  provisions  of  the  foregoing  &ection,  wfth  the  treasurer  of  the  state, 
and  shall  certify  to  the  auditor  the  amount  of  the  premiums  aiid  the  date  they  be- 
come due^  and  the  auditor  shall  draw  his  warrant  upon  the  treasurer  for  tbe  respect- 
ive araoimts  of  said  premiums  from  time  to  time  as  they  shall  become  due,  in 
favor  of  the  proper  officer  or  agent  of  said  insurance  company  or  companies. 

3896,  The  governor  is  hereby  authorized  and  empowered  to  employ  some  suit- 
able person  as  janitor  of  the  capitol  buildings  who  shall  receive  a  salary  of  sis 
hundred  dollars  peranuunij  payalje  quarterly,  in  like  manner  as  the  salaries  of  state 
officers,  and  whose  duty  shall  be  to  take  care  and  keep  in  good  order  Uie  said  capi- 
tol building  and  tbe  grounds  belonging  thereto* 
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CHAPTER  46.— PUBLIC  FINANCES. 

I.  TAXATION. 

Sees.  3897  to  4082,  except  sees.  3937,  3938,  and  3969.  <'An  act  to  proTide  a  system  of  mto- 
nae."    1879,  p.  276.     In  force  September  1.     (Repealing  act  of  1869,  p.  179.) 

3897.  The  property  named  in  this  section  shall  be  assessed  and  taxed,  except 
so  much  thereof  as  may  be  in  this  chapter  exempted :  First — All  real  and  personal 
property  in  this  state.  Second— All  moneys^  credits,  bonds,  or  stocks,  and  other 
investments,  the  shares  of  stock  of  incorporated  companies  and  associations,  and  all 
other  personal  property,  including  property  in  transitu  to  or  from  this  state,  used, 
held,  owned,  or  controlled  by  persons  residing  in  this  state.  Third — The  shares  of 
capital  stock  of  banks  and  banking  companies  doing  business  in  this  state.  Fourth — 
The  capital  stock  of  companies  and  associations  incorporated  under  the  laws  of  this 
state. 

Grant  to  railroads  not  exempt.  5,  397.  Homestead  liable  for  taxes  from  tbe  time  occapant 
entitled  to  patent.  6,  400;  3, 17;  6,  393.  City  cannot  by  ordinance,  exempt  property  from  tax- 
ation. 12, 94  (10  N:  W.,  608).  AssesAment  essential  to^yalidify  of  tax,  bnt  a* formal  aaaestoient, 
althongb  not  made  in  mode  contemplated  by  law,  if  not  ineqaitable,  will  support  a  levy  otherwise 
legal.     11,  344  (7  N.  W.,  859.) 

3898.  The  following  property  shall  be  exempt  from  taxation  in  this  state : 
First — The  property  of  the  state,  counties,  and  municipal  corporations,  both  real 
and  personal.  Second — Such  other  property  as  may  be  used  exclusively  for  agri- 
cultural and  horticultural  societies,  for  school,  religious,  cemetery,  and  charitable 
purposes;  Provided^  That  in  the  assessment  of  real  estate,  incumbered  by  public 
easement,  any  depreciation  occasioned  by  such  easement  shall  be  deducted  in  tbe 
valuation  of  such  property;  Provided  farther y  That  the  increased  value  of  lands  by 
reason  of  live  fences,  fruit,  and  forest  trees,  grown  and  cultivated  thereon^  shall  not 
be  taken  into  account  in  the  assessment  thereof. 

All  property  in  this  state  taxed  whether  in  hand  of  owner  or  agent. *^  19,  54  (26  N.  W.,  589). 
Definition  of  **  school,"  place  of  learning.  Property  exempt  from  taxation  while  used  for  school 
purposes.     22,  453  (35  N.  W.,  222). 

3899.  School  lands  sold  under  any  provisions  of  any  law  of  this  state,  or 
such  as  have  been  heretofore  sold,  shall  not  be  taxable  until  the  right  to  a  deed 
shall  have  become  absolute,  except  the  value  of  the  interest  of  such  purchasers  shall 
be  taxable,  which  interest  shall  be  determined  by  the  amount  paid  and  invested  in 
improvements  on  such  lands;  Provided,  That  the  increased  value  of  such  im- 
provements by  reason  of  live  fences,  fruit  and  forest  trees,  grown  and  cultivated  on 
such  lands  shall  not  be  taken  into  account  in  assessing  the  value  of  such  improve- 
ments. 

3900.  Personal  property  shall  be  valued  as  follows :  First — All  personal 
property,  except  as  herein  otherwise  directed,  shall  be  valued  at  its  fair  cash  value. 
Second — Every  credit  for  a  certain  sum,  payable  either  in  money  or  labor,  shall  be 
valued  at  a  £ur  cash  value  for  the  sum  so  payable;  if  for  any  article  of  prop- 
erty, or  for  labor,  or  service  of  any  kind,  it  shall  be  valued  at  the  current  pnce  of 
such  property,  labor,  or  service.  Thit^d — Annuities  and  royalties  shall  be  valued 
at  their  then  present  total  value. 

Owners  of  shares  in  national  banlc  s  may  deduct  debts  from  valuation.  26,  472  (41  N.  W., 
356). 

3901.  Real  property  shall  be  valued  as  follows:  First — Each  tract  or  lot 
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of  real  property  shall  be  valued  at  its  fair  value,  estimated  at  the  price  it  would 
bring  at  a  voluntary  sale  thereof,  where  public  notice  had  been  given,  and  a  pay- 
ment of  one-third  cash  and  the  balance  secured  by  a  mortgage  upon  the  proper^. 
[/Second] — Leasehold  estates,  including  leases  of  school  and  other  lands  of  the  state, 
shall  be  valued  at  such  a  price  as  they  would  bring  at  a  fair  voluntary  sale  for  cash. 
Third — Where  a  building  or  structure  owned  by  a  lessee  is  located  on  land  leased 
from  another,  the  same  shall  be  valued  at  such  a  price  as  such  building  or  structure 
would  sell  at  a  fair  voluntary  sale  for  cash. 

3902.  Personal  property  shall  be  listed  between  the  first  day  of  April  and 
the  first  day  of  June  ot  each  year,  when  required  by  the  assessor,  with  reference  to 
the  quantity  held  or  owned  on  the  first  day  of  April  in  the  year  for  which  the  prop- 
erty is  required  to  be  listed.  Personal  property  purchased  or  acquired  on  the  first 
day  of  April  shall  be  listed  by  or  for  the  person  purchasing  or  acquiring  it. 

3903.  Personal  property  shall  be  listed  in  the  manner  following:  I^d 
—Every  person  of  full  age  and  sound  mind,  being  a  resident  of  this  state,  shall 
list  all  his  moneys,  credits,  bonds,  or  stocks,  shares  of  stock  of  joint  or  other  com- 
panies (when  the  capital  stock  of  such  company  is  not  assessed  in  this  state),  moneys 
loaned  or  invest^,  annuities,  franchises,  royalties,  and  other  personal  property. 
Second — He  shall  also  list  all  moneys  and  other  personal  property  invested,  loaned, 
or  otherwise  controlled  by  him  as  the  agent  or  attorney,  or  on  account  of  any  other 
person  or  persons,  company,  or  corporation  whatsoever,  and  all  moTfe\  s  deposited 
subject  to  his  order,  check,  or  draft,  aud  credits  due  from  or  owing  by  ai-y  person  or 
persons,  body  corporate  or  politic,  whether  in  or  out  of  the  county.  Third — ^The 
property  of  a  minor  child  shall  be  listed  by  his  guardian ;  if  he  have  no  guardian, 
then  by  the  fither,  if  living;  if  not,  by  the  mother,  if  living ;  and  if  neither  father 
nor  mother  be  living,  by  the  person  having  such  property  in  charge.  Fourth — ^The 
property  of  any  other  person  under  guardianship,  by  his  guardian  ;  or  if  he  has  no 
guardian,  by  the  person  having  charge  of  such  property.  Fifth — The  property 
of  a  wife,  by  her  husband,  if  of  sound  mind ;  if  not  by  herself.  Sixth — ^The 
property  of  a  person  for  whose  benefit  it  is  held  in  trust,  by  the  trustee  of  the  es- 
tate of  a  deceased  person,  by  the  executor  or  administrator.  Seventh — The  prop- 
erty of  corporations  whose  assets  are  in  the  hands  of  receivers,  by  such  receivers. 
Eighth — The  property  of  a  body  politic  or  corporate,  by  the  president  or  proper 
agent  or  officer  thereof.  Ninth — ^The  property  of  a  firm  or  company,  by  a  partner 
or  agent  thereof.  Tenth — The  property  of  manufacturers  and  otliers  in  the  hands 
of  agent,  by  and  in  the  name  of  such  agent,  as  merchandise. 

3904.  Personal  property,  except  such  as  is  required  in  this  chapt^  to  be 
listed  and  ass^»ed  otherwise,  shall  be  listed  and  assessed  in  the  county,  precinct^ 
township,  city,  or  village  wher^O  thf  tQ.wner  resides.  The  capital  stock  and  fran- 
chises of  corporations  and  persons,  exce])t  as  may  be  otherwise  provided,  shall  be 
listed  and  taxed  in  the  county,  precinct,  township,  city,  or  village  where  the  prin- 
cipal office  or  place  of  business  of  such  corporation  or  person  is  located  in  this  state. 
If  there  be  no  principal  office  or  place  of  business  in  this  state,  then  at  the  place  in 
this  state  where  any  such  corporation  or  person  transacts  business. 

8905.  When  the  owner  of  live  stock  or  other  personal  property  connected 
with  a  farm  does  not  reside  thereon,  the  same  shall  be  listed  and  ass^sed  in  the 
county,  township,  or  precinct  where  the  farm  is  situated ;  Provided^  If  the  fiirm  is 
situated  in  several  townships  or  precincts,  it  shall  be  listed  and  assessed  in  the  town- 
ship or  precinct  in  which  the  principal  place  of  business  on  such  fiirm  shall  be. 

Cited,  24,  354  (38  N.  W.,  735. 

3906.  Live  stock  in  herds  or  not  connected  with  a  farm  shall  be  listed  or 
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assessed  in  the  oounty  where  such  live  stock  may  be  on  the  first  day  of  April  of 
the  year  for  which  the  property  is  required  to  be  listed.  For  the  purposes  of  as- 
sessment and  taxation  the  live  stock  mentioned  in  this  section  shall  be  deemed  to  be 
at  the  place  where  the  owner  or  keeper  thereof  shall  have  his  ranch^  provided  sudk 
ranch  shall  be  in  this  state. 

3907.  The  property  of  manufacturers  and  others^  in  the  hands  of  agents^ 
shall  be  listed  and  assessed  at  the  place  where  the  business  of  such  agent  is  car- 
ried on. 

3908.  When  real  estate  is  exempt  in  the  hands  of  the  holder  of  the  fee,  and 
the  same  is  eontraoted  .to  be  sold,  the  amount  paid  thereon  by  the  purchaser^ 
with  the  enhanced  value  of  the  investment  and  improvement  thereon  until  the  fee 
is  conveyed,  shall  ))e  held  to  be  personal  property  and  listed  and  assessed  as  such,  in 
the  place  where  the  land  is  situated. 

8909.  Personal  property,  in  transitu^  shall  be  listed  and  assessed  in  the 
county,  township,  city,  or  village  where  the  owner  resides;  Provided,  If  it  is  in- 
tended for  a  business  it  shall  be  listed  and  assessed  at  the  place  where  the  property 
of  such  business  is  required  to  be  listed. 

3910.  The  stock  of  nurseries,  growing  or  otherwise,  in  the  hands  of  nurs- 
erymen shall  be  listed  and  assessed  as  merchandise. 

3911.  The  personal  property  of  gas  companies,  except  the  pipes  laid 
down,  shall  be  listed  and  assessed  in  the  town,. village,  district,  or  city  where  the 
principal  works  are  located.  Gas  mains  and  pipes  laid  in  roads,  streets,  or  alleys, 
shall  be  held  to  be  personal  property,  and  listed  and  assessed  as  such  in  the  town, 
district,  village  or  city  where  the  same  are  laid. 

3912.  The  horses,  stages,  and  other  personal  property  of  stage  compa* 
nies,  or  persons  operating  stage  lines,  shall  be  listed  and  assessed  in  the  county, 
town,  city,  or  district,  where  they  are  usually  kept 

3913.  The  personal  property  of  express  or  transportation  companies 
shall  be  listed  and  assessed  in  tiie  cfounty,  township,  precinct,  city,  or  village  where 
the  same  is  usually  kept. 

3914.  Persons  required  to  list  property  on  behalf  of  others  shall  list  it  in 
the  same  place  in  which  they  are  required  to  list  their  own;  but  they  shall  list  it 
separately  from  their  own,  specifying  in  each  case  the  name  of  the  person,  estate, 
company,  or  corporation  to  whom  it  belongs. 

3916.  The  owner  of  personal  property  removing  from  one  county,  town^ 
city,  village,  or  district  to  another,  between  the  first  day  of  April  and  the  first  day 
of  June,  shall  be  assessed  in  either,  in  which  he  is  first  called  upon  by  the  assessor* 
The  owner  of  personal  property  moving  into  this  state  from  another  state,  be- 
tween the  first  day  of  April  and  the  first  day  of  June,  shall  list  the  property  owned 
by  him  on  the  first  day  of  April  of  such  year,  in  the  county,  township,  city,  village,^ 
or  precinct  where  he  resides;  Provided^  If  such  person  has  been  assessed^  and 
can  make  it  appear  to  the  assessor  that  he  is  held  for  tax  of  the  current  year  on  the 
property,  in  another  state,  county,  township,  precinct,  city,  or  village,  he  shall  not 
be  asse^ed  again  for  said  year. 

3916.  In  all  questions  that  may  arise  under  this  chapter,  as  to  the  proper  place 
to  list  personal  property,  or  when  the  same  cannot  be  listed  as  stated  in  this  chap- 
ter, if  between  several  places  in  the  same  county,  the  place  for  listing  and  assessing 
shall  be  determined  and  fixed  by  the  county  board ;  and  when  between  different 
counties,' or  places  in  different  counties,  by  the  auditor  of  public  accounts;  and  when 
fixed  in  either  case,  shall  be  as  binding  as  if  fixed  in  this  chapter. 

3917.  Persons  required  to  list  personal  property  shall  make  out  and  deliver  to 
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the  assessor,  at  the  time  required,  a  Schedule  of  the  Dumbers,  amounts,  quantity, 
and  quality  of  all  personal  property  iu  their  possession,  or  under  their  oontrol, 
required  to  be  listed  for  taxation  by  tliera.  It  shall  be  the  duty  of  the  assessor  to 
determine  and  fix  the  fair  cash  value  of  all  items  of  personal  property. 

Description  sufficient  if  it  can  be  ascertained  clearly  from  it  the  property  intended  to  be  taxed- 
Oath  of  assessor  shonld  be  attached  to  scbedale.  9,  374  (2  N.  W.,  732).  Valnes  fixed  by  assessor 
conclusive.     His  act  is  judicial.     13,  24  (12  N.  W.,  832). 

3918.  The  schedule  shall  be  signed  and  sworn  to  by  the  person  making  it, 
and  the  oath  shall  be  administered  either  by  the  assessor  or  by  any  other  officer 
authorized  to  administer  oaths,  and  shall  be  certified  to  by  him,  and  the  oath  shall 
be  printed  upon  the  blank  form,  and  shall  he  in  substance  as  follows:  "I  fA.  B.), 
do  solemnly  swear  or  affirm  that  I  have  listed  above  (or  within)  all  personal  prop- 
erty, moneys,  and  credits,  subject  by  the  law  to  taxation,  and  owned  by  me,  or  re- 
quired by  law  to  be  listed  by  me  for  any  other  person  or  persons  (insert  as  guard- 
ian, hnsband,  parent,  trustee,  executor,  administrator,  receiver,  accounting  officer, 
partner,  agent,  or  factor,  as  the  case  may  be),  according  to  the  best  of  my  knowl- 
edge. (Signed)  A.  B.  Subscribed  in  my  presence,  and  sworn  to  before  me  this 
day  of ,18—/' 

Oath  of  assessor  a  prerequisite  and  without  which  commissioners  have  no  j  arisdiction  in  tax- 
ation. 69  245.  Oath  is  essential,  and  failure  to  make  it  renders  the  tax  invalid;  and  the  tax  is  not 
H  lien  that  can  he  foreclosed  on  premises.  14,  585  (16  N.  W.,  837).  Tax  may  be  jost  as  equit- 
able without  the  verification  as  with  it     11,  344  (7  N.  W.,  859). 

3919.  Any  assessor  who  shall  return  such  schedule  to  the  office  of  the  county 
clerk,  with  his  assessment  roll,  without  the  same  having  been  8W0m  to  as 
herein  provided,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  liable  to  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty  dol- 
lars. 

3920.  Such  schedule,  when  completed  by  the  assessor  in  extending  in  a  sep- 
arate column  the  value  of  such  property,  shall  truly  and  distinctly  set  forth: 
First — The  number  of  horses  of  all  ages,  and  the  value  thereof.  Second — The 
number  of  cattle  of  all  ages,  and  the  value  thereof.  Third — The  number  of  mules 
and  asses  of  all  ages,  and  the  value  thereof.  Fourth — The  number  of  sheep  of  all 
ages,  and  the  value  thereof.  Fifth — The  number  of  hogs  of  all  ages,  and  the 
value  thereof.  Sixth — Every  steam  engine,  including  boilers,  and  the  value  thereof. 
Seventh — Every  fire  and  burglar-proof  safe,  and  the  value  thereof.  Eighth — 
Every  billiard,  pigeon-hole,  bagatelle,  or  other  similar  table,  and  the  value  tliereof. 
Ninth — Every  carriage  and  wagon,  of  whatsoever  kind,  and  the  value  thereof. 
Tenth — Every  watch  and  clock,  and  the  value  thereof.  Eleventh — Every  sewing  or 
knitting  machine,  and  the  value  thereof.  Twelfth — Every  piano-forte,  and  the 
value  thereof.  Thirteenth — Every  melodeon  and  organ,  and  the  value  thereof. 
Fourteenth — Every  franchise,  the  description  and  the  value  thereof.  Fifteenth — 
Every  annuity  and  royalty,  the  description  and  the  value  thereof.  Sixteenth — 
Every  patent  right,  the  description  and  the  value  thereof.  Seventeenth — Every 
steamboat,  sailing  vessel,  wharf  boat,  barge,  or  other  water  craft,  and  the  value 
thereof.  Eighteenth — The  value  of  merchandise  on  hand.  Nineteenth — The  value 
of  material  and  manufactured  articles  on  hand.  TwenHeih — The  value  of  manu- 
facturers' tools,  implements,  and  machinery  (other  than  boilers  and  engines,  which 
shall  be  listed  as  such).  Twenty-first — The  value  of  agricultural  tools,  and  imple- 
ments and  machinery.  Twenty-second — The  value  of  gold  or  silver  plate  and 
plated  ware.  Twenty-third — The  value  of  diamonds  and  jewelry.  Twmty-fourtlh 
— The  amount  of  moneys  of  bank,  broker,  or  stock-jobber.  Twenty-fifth— The 
amount   of  credits  of  bank,  banker,  broker,  or  stock-jobber.      Twenty-sixth — 
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The  amount  of  moneys  other  than  of  ban'k^  banker,  broker,  or  stock-jobber. 
Twenty-aevenlh — ^The  amount  of  credits  other  than  of  bank,  banker,  broker,  or 
stock-jobber.  TwerUy^eighth — The  amount  and  value  of  bonds,  stocks,  and  state, 
<}Ount7,  city,  village,  or  school  district  warrants,  and  municipal  securities  of  any 
kind  whatever.  Ikoenty-ninth — The  amount  and  value  of  shares  of  capital  stock 
of  companies  and  associations  not  incorporated  by  the  laws  of  this  state,  except 
shares  of  stock  in  national  bank.  Thirtteth — The  value  of  property  sucli  person  is 
required  to  list  as  a  pawnbroker.  Thirty-first — The  value  of  property  of  compa- 
nies  and  corporations  other  than  property  hereinafter  enumerated.  Thirty-second — 
The  value  of  bridge  property.  Thirty-third — The  value  of  property  of  saloons 
and  eating  houses.  Thirfy-fourth — The  value  of  household  or  oflGce  furniture  and 
property.  Thirty-fifth — The  value  of  investments  in  real  estate,  and  improvements 
thereon,  required  to  be  listed  under  this  chapter.  Thirty-sixth — ^The  value  of  all 
other  prope^  required  to  be  listed. 

3921.  whenever  the  assessor  shall  be  of  opinion  that  the  person  listing  prop- 
erty for  himself  or  for  any  other  person,  company,  or  corporation,  has  not  made  a 
full,  &ir,  and  complete  schedule  of  such  property,  he  may  examine  such  person 
under  oath  in  regard  to  the  amount  of  property  he  is  requii^ed  to  schedule,  and  for 
chat  purpose  he  is  authorized  to  administer  oaths ;  and  if  such  person  shall  refuse  to 
answer  under  oath,  and  a  full  discovery  make,  the  assessor  may  list  the  property  of 
such  principal,  according  to  his  best  judgment  and  information.  If  the  person  so 
examined  shall  swear  falsely  he  shall  be  guilty  of  perjury  and  punished  aooord- 
ingly. 

3922f  Any  person,  firm,  or  corporation  within  this  state  required  to  list  prop- 
erty for  the  purpose  of  taxation,  and  who  claims  that  a  portion  of  his  or  her  funds 
are  invested  in  government  bonds,  and  therefore  exempt  from  taxation,  shall  be 
required  to  exiiibit  to  the  assessor,  to  whom  they  are  required  to  make  returns  of 
their  such  bonds,  and  the  assessor  shall  enter  upon  such  list  the  species  of  bond  or 
bonds  so  exhibited,  together  with  the  number,  series,  and  amount  of  each  bond  re- 
spectively. And  every  person  claiming  to  be  the  owner  of  any  such  bond  or  bonds, 
and  failing  or  refusing  to  so  exhibit  the  same  to  the  assessor  for  the  purposes  herein 
provided,  shall  not  be  entitled  to  any  exemption  on  account  of  funds  claimed  to  be 
invested  in  such  government  bonds,  but  shall  have  the  aggregate  amount  so  claimed 
to  be  so  invested  added  to  his  list  by  the  assessor  as  so  much  additional  moneys  and 
credits  as  herein  provided. 

Goyernment  bonds  must  be  owned  bona  fid€  or  they  are  not  exempt  from  taxation.  10, 154 
(4  N.  W.,  946). 

3923.  In  making  up  the  amount  of  credits  which  any  person  is  required  to 
list  for  himself  or  for  any  other  person,  company  or  corporation,  he  shall  be  entitled 
to  deduct  from  the  gross  amount  of  credits  the  amount  of  all  bona  fide  debts  ow- 
ing by  such  person,  company  or  corporation,  to  any  other  person,  company,  or  cor- 
poration for  a  consideration  received ;  but  no  acknowledgment  of  indebtedness  not 
founded  on  actual  consideration,  believed  when  received  to  have  been  adeouate,  and 
DO  such  acknowledgment  made  for  the  purpose  of  being  so  deducted,  shall  be  con- 
sidered a  debt  within  the  meaning  of  this  section ;  and  so  much  only  of  any  liabil- 
ity, as  surety  for  others,  shall  be  deducted  as  the  person  making  out  the  statement 
believes  he  is  legally  and  equitably  bound,  and  will  be  compelled  to  pay  on  account 
of  th^  inability  or  insolvency  of  the  principal  debtor  ;  and  if  there  are  other  sure- 
ties who  are  able  to  contribute,  then  only  so  much  as  the  surety  in  whose  behalf 
the  statement  is  made  will  be  bound  to  contribute;  Provided^  That  nothing  in  this 
section  shall  be  so  construed  as  to  apply  to  any  bank,  company,  or  corporation  exer- 
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cising  banking  powers  or  privileges^  or  to  aathorize  any  deductions  allowed  by  this 
section  from  the  valne  of  any  other  item  of  taxation  than  credits. 

Shoald  dedact  bona  fide  debts.  6,  564.  Bona  fide  debts  may  be  dedaeted  from  amoont  of 
national  bank  stock.  26,  469  (41  N.  W.,  356).  Wben  the  owner  of  money  makes  a  general  de- 
posit of  it  in  a  bank,  it  ceases  to  be  his  money  and  becomes  a  credit,  and  he  may  dedact  the  amoont 
of  his  indebtedness  thereirom.     14, 149  (15  N.  W.,  337). 

3924.  No  person^  company^  or  corporation  shall  be  entitled  to  any  deduotioil 
from  the  amount  of  any  bonds,  stocks^  or  money  loaned,  or  account  of  any  bond, 
note,  or  obligatiation  of  any  kind,  given  to  any  insurance  company  on  aooonnt  of 

f>remiums  or  policies,  nor  on  account  of  any  unpaid  subscription  to  any  religions, 
iterary,  scientific,  or  charitable  institution  or  society,  nor  on  account  of  any  sub- 
scription to  or  installment  payable  on  the  capital  stock  of  any  company^  whether  in- 
corporated or  unincorporated,  and  do  person  shall  be  entitled  to  any  deduction  (m 
account  of  any  indebtedness  contracted  for  the  purchase  of  United  States  bonds  or 
other  non-taxable  property. 

3925.  In  all  cases  where  deductions  are  claimed  from  credits  the  assessor 
shall  require  that  such  deductions  be  verified  by  the  oath  of  the  person,  officer,  or 
agei^t  claiming  the  same;  and  any  such  person,  officer,  or  agent,  knowingly  or  will- 
fully making  a  fraudulent  statement  of  such  deductions  claimed^  so  verified  by 
affidavit,  shall  be  liable  to  a  fine  of  not  less  than  $100,  nor  more  than  $1,000|  in 
addition  to  all  damages  sustained  by  the  state,  county,  or  local  corporation,  to  be 
recovered  in  any  proper  form  of  action  in  any  court  of  competent  jurisdiction,  in  the 
name  of  the  state  of  Nebraska.  Such  fines,  when  recovered,  shall  be  paid  into  the 
county  treasury,  and  the  damages,  when  collected,  shall  be  paid  to  whom  they  be^ 
long.  The  assessor  shall  preserve  the  statement  of  deductions  thus  claimed,  so  veri- 
fied by  affidavit,  and  when  he  returns  the  assessment  books,  shall  file  the  same  with 
the  county  clerk,  to  be  kept  on  file  in  his  office  for  two  years,  and  at  the  expiration 
of  such  time  said  statement  of  deductions  shall  be  destroyed  by  said  clerk,  but  in  the 
meantime  shall  be  subject  only  to  the  inspection  of  officers  charged  with  the  execa- 
tion  of  this  law. 

3926.  Every  bank  (not  incorporated),  banker,  broker,  or  stock  jobb^» 
shall,  at  the  time  fixed  by  this  chapter  for  listing  personal  property,  make  out  and 
furnish  the  assessor  a  swom  statement,  showing:  FinA—Th^  amount  of  prop- 
erty on  hand  or  in  transit.  Second — The  amount  of  funds  in  the  hands  of  other 
banks,  bankers,  brokers,  or  others,  subject  to  draft.  Third — The  amount  of  checks, 
or  other  cash  items,  the  amount  thereof  not  being  included  in  either  of  the  preceding 
items.  Fourth — The  amount  of  bills  receivable,  discounted,  or  purchased,  and  other 
credits  due  or  to  become  due,  including  accounts  receivable,  and  interest  accrued  but 
not  due,  and  interest  due  and  unpaid.  Fifth — The  amount  of  bonds  and  stocks  of 
every  kind,  state  and  county  warrants,  and  other  municipal  securities,  and  shares  of 
capital  stock  of  joint  stock  of  other  companies  or  corporations,  held  as  an  invest- 
ment, or  any  way  representing  assets.  Siocth — All  other  property  appertaining  to 
said  business  other  than  real  estate  (which  real  estate  shall  be  listed  and  assessed  as 
other  real  estate  is  listed  and  assessed  under  this  act).  Seventh — The  amount  of  de- 
posits  made  with  them  by  other  parties.  Eighth — The  amount  of  all  accounts  pay- 
able, other  than  current  deposit  accounts.  Ninth — The  amount  of  bonds  and  other 
securities  exempt  by  law  from  taxation,  specifying  the  amount  and  kind  of  each,  the 
same  being  includea  in  the  preceding  fifth  item.  The  aggregate  amount  of  the  first, 
second,  and  third  items  in  said  statement  shall  be  listed  as  moneys.  The  amount 
of  the  sixth  item  shall  be  listed  the  same  as  other  similar  personal  property  is  listed 
under  this  chapter.  The  aggregate  amount  of  the  seventh  and  eighth  items  shall  be 
deducted  from  the  aggregate  amount  of  the  fourth  item  of  said  statement,  and  the 
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amount  of  the  remainder,  if  any,  shall  be  listed  as  credits.    The  aggregate  amount 

of  the  ninth  item  shall  be  deducted  from  the  aggr^ate  amount  of  the  fifth  item  of 

such  statement,  and  the  remainder  shall  be  listed  as  bonds  or  stocks. 

Banks  are  assessable  on  moneys  on  hand,  in  transit,  or  in  the  hands  of  correspondents,  and  na 
indebtedness  can  be  deducted  from  the  snm  of  these  three  items.     14, 149  (15  N.  W.,  337). 

3927.  Every  person  or  company  engaged  in  the  business  of  receiving  property 
in  pledge,  or  as  security  for  money  or  other  thing  advanced  to  the  pawner  or  pledger, 
shall  be  held  to  be  a  pawnbroker,  and  shall,  at  the  time  required  by  this  chapter, 
return,  under  oath,  the  value  of  all  property  pledged  and  held  by  him  as  a  pawn- 
broker, on  hand  on  the  first  day  of  April,  annually,  and  taxes  shall  be  charged  upon 
the  fair  cash  value  of  such  property,  to  such  pawnbroker,  the  same  as  other  property. 

3928.  Bridge,  express,  ferry,  gas,  manufacturing,  mining,  savings  bank,  stage, 
steamboat,  street  railrcxEul,  transportation,  and  all  other  comi)anies  and  associations 
incorporated  under  the  laws  of  this  state,  except  insurance  companies,  shall,  in 
addition  to  the  other  property  required  by  this  act  to  be  listed,  make  out  and  de- 
liver to  the  assessor  a  swom  statement  of  the  amount  of  its  capital  stOCk,  set- 
ting forth  particularly :  First — The  name  and  location  of  the  company  or  associa- 
tion. Second — ^The  amount  of  capital  stock  authorized,  and  the  number  of  shares 
into  which  such  capital  stock  is  divided.  Third — The  amount  of  capital  stock  paid 
up.  Fourth — The  market  value,  or  if  no  market  value  then  the  actual  value  of  the 
shares  of  stock.  Fifth — The  total  amount  of  all  indebtedness,  except  the  indebted- 
ness for  current  expenses— excluding  from  such  expenses  the  amount  paid  for  the 
purchase  or  improvement  of  property.  Sixth — The  assessed  valuation  of  all  its  real 
and  personal  property  (which  real  and  personal  property  shall  be  listed  and  valued 
as  other  real  and  personal  property  is  listed  and  assessed  under  this  chapter).  The 
aggregate  amount  of  the  fifth  and  sixth  items  shall  be  deducted  from  the  aggregate 
value  of  its  shares  of  stock,  as  provided  by  the  fourth  item,  and  the  remainder,  if 
any,  shall  be  listed  by  the  assessor  in  the  name  of  such  company  or  corporation  as 
capital  stock  thereof.  In  all  cases  of  failure  or  refusal  of  any  person,  officer,  com- 
pany, or  association  to  make  such  return  or  statement,  it  shall  be  (he  duty  of  the 
assessor  to  make  such  return  or  statement  from  the  best  information  which  he  can 
obtain. 

3929.  The  stockholders  in  every  bank  located  within  this  state,  whether  such 
bank  has  been  organized  under  the  laws  of  this  state  or  of  the  United  Statics,  shall 
be  assessed  and  taxed  on  ihe  value  of  their  shares  of  stock  therein,  in  the  county, 
town,  precinct,  village,  or  city  where  such  bank  or  banking  association  is  located, 
and  not  elsewhere,  whether  such  stockholders  reside  in  such  place  or  not.  Such 
shares  shall  be  listed  and  assessed  with  regard  to  the  ownership  and  value  thereof, 
as  they  existed  on  the  first  day  of  April,  annually,  subject,  however,  to  the  restric- 
tion that  taxation  of  such  shares  shall  not  be  at  a  greater  rate  than  is  assessed  upon 
any  other  moneyed  capital  in  the  hands  of  individual  citizens  of  this  state,  in  the 
county,  town,  precinct,  village,  or  city  where  such  bank  is  located.  The  shares  of 
capital  stock  of  national  banks  not  located  in  this  state,  held  in  this  state,  shall  not 
be  required  to  be  listed  under  the  provisions  of  this  act. 

3930.  In  each  such  bank  there  shall  be  kept  at  all  times  a  full  and  correct  list 
of  the  names  and  residences  of  its  stockholders,  and  of  the  number  of  shares 
held  by  each ;  which  list  shall  be  subject  to  the  inspection  of  the  officers  authorized 
to  assess  property  for  taxation;  and  it  shall  be  the  duty  of  the  assessor  to  ascertain 
and  report  to  the  county  clerk  a  correct  list  of  the  names  and  residences  of  all 
stockholders  in  any  such  bank,  with  the  number  and  assessed  value  of  all  such 
shares  held  by  each  stockholder. 
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3931.  The  county  clerk^  to  whom  such  retarns  are  made,  shall  enter  the 
yaluation  of  such  shares  in  the  tax  lists,  in  the  names  of  the  respective  owners 
of  the  same,  and  shall  compute  and  extend  the  taxes  thereon  the  same  as  against  the 
valuation  of  other  property  in  the  same  locality. 

3932.  The  collector  of  taxes,  and  the  officer  or  officers  authorized  to  receive 
taxes  from  the  collector,  may  all,  or  either  of  them,  have  an  action  to  coUect 
the  tax  assessed  on  any  share  or  shares  of  bank  stock  from  the  avails  of  the  sale 
of  such  share  or  shares,  aud  the  tax  against  such  share  or  shares  shall  be  and  re- 
main a  lien  thereon  till  the  payment  of  such  tax. 

3933.  For  the  purposes  of  collecting  such  taxes,  it  shall  be  the  duty  of  every 
such  bank,  or  the  managing  officer  or  officers  thereof,  to  retain  so  much  of  any  div- 
idend or  dividends  belonging  to  such  stockholders  as  shall  be  necessary  to  pay 
any  taxes  levied  upon  their  shares  of  stock,  respectively,  until  it  shall  be  made  to 
appear  to  such  bank  or  its  officers  that  such  taxes  have  been  paid;  and  any  officer 
of  any  such  bank  who  shall  pay  over  or  authorize  the  paying  over  of  any  such  divi- 
dend or  dividends,  or  any  portion  thereof,  contrary  to  the  provisions  of  this  sectiooy 
shall  thereby  become  liable  for  such  tax ;  and  if  the  said  tax  shall  not  be  paid,  the 
collector  of  taxes  where  said  bank  is  located  shall  sell  said  share  or  shares  to  pay  the 
same,  like  other  personal  property.  And  in  case  of  sale  the  provision  of  law  in  re- 
gard to  the  transfer  of  stock,  when  sold  on  execution,  shall  apply  to  such  sale. 

3934.  Each  and  every  insurance  company  transacting  business  in  this 
state  shall  be  taxed  upon  the  excess  of  premiums  received  over  losses  and  ordinary 
expenses  incurred  within  the  state  during  the  year  previous  to  the  year  of  listing  in 
the  county  where  the  agent  conducts  the  business,  properly  proportioned  by  the 
company  at  the  same  rate  that  all  other  personal  property  is  taxed,  and  the  agent 
shall  render  the  Ibt  and  be  personally  liable  for  the  tax;  and  if  he  refuses  to  render 
the  list,  or  to  make  affidavit  that  the  same  is  correct,  the  amount  may  be  assessed 
according  to  the  best  knowledge  and  discretion  of  the  assessor.  Insurance  companies 
shall  be  subject  to  no  other  tax,  fees,  or  licenses  under  the  laws  of  this  state,  except 
taxes  on  real  estate  and  the  fees  im|)osed  by  section  32  of  an  act  regulating  insur- 
ance companies,  passed  February  25,  1873  [412]. 

Former  act  read  gross  amount.  Amended  1887,  p.  669.  Occapation  tax  may  be  levied  by 
cities  on.  26,  85  (41  N.  W.,  140).  Gross  premiums  taxable  as  personal  property.  28,  319  (36 
N.W.,622). 

3935.  The  president,  secretary,  superintendent,  or  other  principal  accounting 
officers  within  this  state  of  every  railroad  or  telegraph  company,  whether  in- 
corporated by  any  law  of  this  state  or  not,  when  any  portion  of  the  property  of  said 
railroad  or  telegraph  company  .is  situated  in  more  than  one  county,  shall  list  and  re- 
turn to  the  auditor  of  public  accounts  for  assessment  and  taxation,  verified  by  the 
oath  or  affirmation  of  the  person  so  listing,  all  the  following  described  property 
belonging  to  such  corporation  on  the  first  day  of  April  of  the  year  in  which  the  as- 
sessment is  made  within  this  state,  viz.:  The  number  of  miles  of  such  railroad  and 
telegraph  line  in  each  organized  county  in  this  state  and  the  total  number  of  miles 
in  the  state,  including  the  road-bed,  right  of  way,  and  superstructures  thereon,  main 
and  side  tracks,  depot  buildings  and  depot  grounds  section  and  tool  houses,  rolling 
stock,  and  personal  property  necessary  for  the  construction,  repairs,  or  sucoessfd 
operation  of  such  railroad  and  telegraph  lines;  Provided,  however,  That  all  machine 
and  repair  shops,  general  office  buildings,  storehouses,  and  also  all  real  and  per- 
sonal property,  outside  of  said  right  of  way  and  depot  grounds  as  aforesaid,  of  and 
belonging  to  any  such  railroad  and  telegraph  companies,  shall  be  listed  for  purposes 
of  taxation  by  the  principal  officers  or  agents  of  such  companies,  with  the  precinct 
assessors  of  any  precinct  of'  the  county  where  said  real  or  personal  property  may  be 
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situated,  in  the  manner  provided  by  law  for  the  listing  and  valuation  of  real  and 
personal  property. 

Amended  1881,  p.  317.  Depot  fo^ands  aciaally  used  or  kept  for  use  in  the  expectation  of  a 
reasonable  increase  of  business  are  only  to  be  considered  as  adding  value  to  the  mileage.  16,  254 
(18  N.  W.,  71).  Real  estate  not  used  in  operating  the  road  should  be  assessed  by  local  assessor, 
also  repair  shops,  but  roundhouses  by  the  state  board.  26,  668  (42  N.  W.,  879).  A  bridge  over 
a  navigable  stream  is  not  taxable  by  the  state  board.     26,  348  (41  N.  W.,  246). 

3936.  The  return  to  the  auditor  of  public  accounts  herein  provided  shall  be 
made  on  or  before  the  fifth  day  of  April  annually.  If  the  return  aforesaid  be  not 
received  by  said  auditor  by  the  tenth  day  of  April,  he  shall  thereupon  proceed  to 
obtain  the  facts  and  information  aforesaid  in  any  manner  that  may  appear  most 
likely  to  secure  the  same  correctly,  and  for  that  purpose  may  address  a  written  oom- 
tnunication  to  the  corporation  or  to  some  officer  of  the  corporation  who  has  failed  or 
refused  to  make  the  return  aforesaid.  As  soon  as  practicable  after  the  auditor  has  re- 
ceived the  said  return^  or  procured  the  information  required  to  be  set  forth  in  said 
return^  a  meeting  of  the  state  board  of  equalization,  consisting  of  the  governor, 
state  treasurer,  and  auditor,  shall  be  held  at  the  office  of  said  auditor,  and  the  said 
board  shall  then  value  and  assess  the  property  of  said  corporation  at  its  actual  value 
for  eadi  mile  of  said  road  or  line,  the  value  of  each  mile  to  be  determined  by  divid- 
ing the  sum  of  the  whole  valuation  by  the  number  of  miles  of  such  road  or  line. 
In  making  up  such  valuation  or  assessment  the  said  board  shall  examine  and 
consider  the  return  herein  required  to  be  made,  or  the  information  procured  by  the 
auditor  in  default  of  such  return,  together  with  such  other  reliable  information  rel- 
ative thereto  as  they  may  be  able  to  procure ;  *  said  board  shall  not  assess  the  value 
of  any  machine  or  repair  shop  or  general  office  buildings,  store  houses,  or  any  real 
or  personal  property  situated  outside  of  the  right  of  way  or  depot  grounds  of  such 
company.*  On  or  before  the  fifteenth  day  of  May,  or  so  soon  thereafter  as  the  said 
boanl,  or  any  two  thereof,  shall  have  made  and  determined  said  valuation  and  as- 
sessment, the  auditor  shall  certify  to  the  county  clerks  of  the  several  counties  in 
which  the  property  of  the  aforesaid  corporation,  or  any  part  thereof,  may  be  situ- 
ated, the  assessment  per  mile  so  made  on  the  property  of  such  corporation,  specify- 
ing the  number  of  miles  and  amount  in  each  of  such  counties.  All  such  property 
shall,  for  the  purpose  of  taxation,  be  deemed  '^  personal  property,''  and  be  placed  on 
the  tax  list  as  hereinafter  provided. 

♦to*  added  1881,  p.  318. 

Sees.  3937  and  3938.  ''An  act  to  tax  sleeping  and  dining  oars.''  1889,  p.  536.  In  foiee 
March  23. 

3937.  It  shall  be  the  duty  of  all  railroad  companies  within  the  state  to  report 
to  the  auditor  of  the  state  the  number  of  sleeping  cars  and  dining  cars  not  owned 
by  such  corporations,  but  used  by  it  in  operating  its  railway  in  this  state  during 
each  month  in  the  year  for  which  the  return  is  made,  and  also  the  number  of  miles 
each  month  that  such  cars  have  been  run  or  operated  on  such  railways  within  this 
state,  and  the  total  number  of  miles  that  said  cars  have  run  and  operated  each 
month  within  and  without  the  state,  and  the  owner  or  owners  of  said  cars. 

3938.  The  state  board  of  equalization  shall,  at  the  time  of  the  assessment  of 
railway  property  for  taxation,  assess  for  taxation,  against  the  owner  or  owners  of 
eaid  cars,  the  average  number  of  said  cars  used  by  said  railway  corporations  each 
month,  and  the  assessed  value  of  said  cars  shall  bear  the  same  proportion  to  the  en- 
tire value  thereof  that  the  monthly  average  number  of  miles  that  such  cars  have 
been  run  or  operated  within  the  state  shall  bear  to  the  monthly  average  number  of 
miles  that  said  cars  have  been  used  or  operated  within  and  without  the  state,  such 
valuation  shall  be  in  the  same  ratio  as  that  of  the  property  of  individuals. 
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3939.  If  any  person  or  corporation  shall  give  a  false  or  fraudulent  list, 
schedule,  or  statement  required  by  this  act,  or  shall  fail  or  refuse  to  delivCT"  to  the 
Rsseasor,  when  called  on  for  that  purpose,  a  list  of  the  taxable  personal  property 
which  he  is  required  to  list  under  this  act,  he  or  it  shall  be  liable  to  a  penalty  of 
not  less  than  $10  nor  more  than  $100,  to  be  recovered  in  any  proper  form  of  action^ 
in  the  name  of  the  state  of  Nebraska,  on  the  complaint  of  any  person.  Such  fine, 
when  collected,  to  be  paid  into  the  county  treasury. 

3940.  Whoever  shall  willfully  make  a  false  list,  schedule,  or  statement,  im- 
der  oath,  shall,  in  addition  to  the  penalty  provided  in  the  preceding  section,  be  lia- 
ble as  in  the  case  of  perjury. 

3941.  All  real  property  in  this  state,  subject  to  taxation  under  this  act,  in- 
cluding real  estate  becoming  taxable  for  the  first  time,  shall  be  listed  to  the  own- 
ers thereof  by  such  owners,  their  agents,  county  clerks  or  assessors,  or  the  county 
board,  and  assessed  with  reference  to  the  amount  owned  on  the  first  day  of  April  in 
each  year,  including  all  property  purchased  on  that  day;  Provided,  That  no  assess- 
ment .of  real  property  shall  be  considered  as  illegal  by  reason  of  the  same  not  being 
listed  or  assessed  in  the  same  name  of  the  owner  or  owners  thereof. 

Lands  that  are  contigaoos,  how  taxed.  8,  519.  Lands  purchased  from  United  States  liable 
for  taxes  as  soon  as  purchase  money  paid.  6, 128.  Homestead  liable  to  taxation  as  aoon  as  owner 
is  able  to  perfect  his  title.     6,  401. 

3942.  [Same.] — The  owner  of  property  on  the  first  day  of  April  in  any  year 
shall  be  liable  for  the  taxes  of  that  year.  The  purchaser  of  property  on  the  first 
day  of  April  shall  be  considered  as  the  owner  on  that  day. 

26,  57  (40  N.  W.,  595).     • 

3943.  [Assessment  books,  how  made.] — The  county  clerk  shall  make  up 
for  the  several  townships  ot  precincts  in  his  county,  in  books  to  be  provided  for 
that  purpose,  by  the  auditor  of  public  accounts,  the  lists  of  lands  and  lots  to  be 
assessed  for  taxes.  Such  books  shall  also  contain  sufficient  space  with  suitable  col- 
umns for  the  names  of  persons  and  the  amounts,  kinds,  and  value  of  personal  prop- 
erty required  by  law  to  be  listed  according  to  the  schedule  set  forth  in  section 
twenty-four.  When  a  whole  section,  half  section,  quarter  section,  or  half-quarter 
section  belongs  to  one  owner,  it  shall,  at  the  request  of  the  owner  or  his  agent,  be 
listed  as  one  tract,  and  when  all  lots  in  the  same  block  belong  to  one  owner, 
they  shall,  at  the  request  of  the  owner  or  his  agent,  be  listed  as  a  block.  When 
several  adjoining  lots  in  the  same  block  belong  to  the  same  owner,  they  shall, 
at  the  request  ot  the  owner  or  his  agent,  be  included  in  one  description ;  Provided, 
That  when  any  tract  or  parcel  of  real  estate  is  situated  in  more  than  one  township 
or  precinct,  or  in  more  than  one  school,  road,  or  other  district,  the  portion  thereof 
in  each  shall  be  listed  separately.  Said  clerk  shall  enter  in  the  proper  column,  op- 
posite the  respective  tracts  or  lots,  the  names  of  .the  owners  thereof,  so  far  as  he 
shall  be  able  to  ascertain  the  same.  Said  books  shall  contain  columns  in  which 
may  be  shown  the  number  of  acres  or  lots  improved,  and  the  value  thereof;  the 
number  of  acres  or  lots  not  improved,  and  the  value  thereof;  the  total  value,  and 
such  other  columns  as  may  be  required. 

Not  void  if  assessor  fails  to  assess  in  name  of  real  owner.     9,  378  (2  N.  W.,  732). 

3944.  Separate  books  shall  be  made  for  the  assessment  of  property  and  col- 
lection of  all  taxes  and  special  assessments  thereon,  within  the  corporate  limits  of 
cities,  towns,  and  villages,  if  ordered  by  the  county  board,  except  where  such  cities, 
towns,  or  villages  are  included  within  the  limits  of  any  township  in  cities  under 
township  or^nization,  and  except  in  cities  of  the  first  class. 

3945.  The  county  clerk  shall  cause  such  lists  to  be  carefully  compared  with 
the  list  of  taxable  real  property  on  file  in  his  office. 
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3946.  The  oountj  clerk  shall  cause  such  assessment  books,  aod  all  blanks  neo- 
<»ssary  to  be  used  by  the  assessor  in  the  assessment  of  real  and  personal  property,  to 
be  in  readiness  for  delivery  tO  the  assessor  on  or  before  the  first  day  of  April  in 
each  year;  *  and  for  preparing  assessment  books^  the  county  commissioners  shall  pay 
such  sum  as  shall  seem  to  them  just  and  equitable. 

All  after  *  added  1883,  p.  276. 

3947.  There  shall  be  held  annually  on  the  third  Tuesday  of  March,  at  the 
office  of  the  county  clerk  of  each  county,  a  meeting  of  the  assessors  of  said 
county  for  the  purpose  of  consultation  in  regard  to  the  value  of  the  various  kinds 
and  classes  of  property  to  be  by  them  assessed;  and  it  Bhall  be  the  dtity  of  each 
assessor  to  attend  such  meeting,  and  to  call  upon  and  receive  from  the  county  clerk 
the  necessary  books  and  blanks  for  the  assessment  of  proiJerty,  and  the  failure  of 
any  assessor  so  to  do  shall  be  deemed  sufficient  cause  to  declare  his  office  vacant^  and 
for  the  appointment  of  a  successor. 

Rewritten  1885,  p.  305. 

3948.  If,  after  the  delivery  of  such  books  to  the  assessor  in  any  year,  tha  clerk 
shall  receive  an  abstract  showing  the  entry  of  any  lands  or  lots  not  contained  in 
such  books,  it  shall  be  his  duty  to  furnish  a  list  of  the  same  to  the  proper  assessor 
within  five  days  aft;er  such  abstract  is  received. 

3949.  If  any  assessor,  for  any  cause  whatever,  shall  l>e  unable  to  perform 
the  duties  required  of  him  within  the  time  designated  by  law,  he  may,  as  the  case 
may  require,  appoint  one  or  more  suitable  persons  to  act  a&  deputies  to  assist  him 
in  making  the  assessment,  and  may  designate  the  district,  or  portiou  of  the  towQ*« 
ship,  precinct,  county,  city,  or  village  in  which  su<5h  deputy  or  deputies  are  author* 
ized  to  list  and  assess  property.  Such  deputy  assessors  shall  make  their  returns  to 
the  asse&«or. 

3960.  Assessors  shall,  between  the  first  day  of  April  and  the  first  day  of  June 
of  each  year,  actually  view  and  determine  as  nearly  as  practicable,  the  value  of  each 
tract  or  lot  of  land  listed  for  taxation,  as  provided  by  thi^  act,  and  set  down  in 
proper  columns,  in  the  book  furnished  him,  the  value  of  each  tract  or  lot  improved, 
the  value  of  each  tract  or  lot  not  improved,  and  the  total  value.  He  ehall  also  set 
down,  in  separate  columns,  the  number  of  acres  in  wheat,  corn,  oats,  meadow,  and 
other  field  products,  the  number  of  fruit,  forest  trees,  and  grape  vines,  in  that 
year. 

Asaeflsor  acts  jadiciaUy.     20,  598  (31  N.  W.,  117). 

3961.  If  the  assessor  discovere  any  real  property  subject  to  tasration,  which 
has  not  been  returned  to  him  by  the  clerk,  he  shall .  list  and  assess  such  property, 

3952.  The  assessor  shall  also,  between  the  first  day  of  April  and  June,  proceed 
to  take  a  list  of  the  taxable  personal  property  in  his  cninityj  township,  precinct, 
city,  or  village,  and  assess  the  value  thereof  in  the  manner  following,  to-vvit: 
He  shall  call  at  the  office,  place  of  doing  business,  or  residence  of  each  ]>ei^on  re- 
quired by  this  act  to  list  property,  and  list  his  name, and  shall  require  stich  pereoa 
to  make  a  correct  statement  of  his  taxable  property,  in  accordance  with  the  provis- 
ions of  this  act;  and  the  person  listing  the  property  shall  enter  a  true  and  eorr^t 
statement  of  such  property,  in  the  form  prescribea  by  this  ant,  which  nhM  be  signed 
and  sworn  to,  to  the  extent  required  by  this  act,  by  the  person  listing  the  property, 
and  delivered  to  the  assessor;  and  the  assessor  shall  thereupon  assess  the  value  of 
such  property,  and  enter  the  same  in  his  books  with  the  name  of  the  partis  in 
alphabetical  order,  and  the  numbers  and  kinds  and  values  of  the  several  Bpecies  of 
property  required  to  be  listed,  and  their  total  value;  PromUd,  If  any  property  ia 
listed  or  assessed  on  or  after  the  first  day  of  June,  and   before  the  return  of  the 
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assessor's  books,  the  same  shall  be  as  legal  and  binding  as  if  listed  and  assessed  be- 
fore that  time. 

All  property  fonnd  by  the  assessor  in  his  precioct  while  the  books  are  in  his  handg 
most  be  assessed.     10, 160  (4  N.  W,  946). 

8953.  If  any  person  required  by  this  act  to  list  property  shall  be  siok  or 
absent  when  the  assessor  calls  for  a  list  of  his  property,  the  assessor  shall  leave  aft 
the  office  or  usual  place  of  residence  or  business  of  such  person  a  written  or  printed 
notice,  requiring  such  person  to  make  out  and  leave  at  the  place  named  by  said 
assessor,  on  or  bdbre  some  convenient  day  named  therein,  the  statement  or  schedule 
required  by  this  act.  The  date  of  leaving  such  notice,  and  the  name  of  the  person 
required  to  list  the  property  shall  be  carefully  noted  by  the  assessor  in  a  book  to  be 
kept  for  that  purpose. 

3964.  The  assessor  may  examine,  on  oath,  any  person  whom  he  may  sup- 
pose to  have  knowledge  of  the  amount  or  value  of  the  personal  property  which  toe 
person  so  refusing  is  required  to  list.  The  assessor  may  take  the  proper  form  of 
actioi^  to  compel  the  attendance  of  a  witness. 

3955.  It  shall  be  the  duty  of  assessors,  when  making  assessments  of  personal 
property,  to  designate  the  number  of  school  district  or  districts  in  which  each 
person  assessed  is  liable  for  tax ;  which  designation  shall  be  made  by  writing  the 
number  of  the  distri(*t  opposite  each  assessment  in  a  column  provided  for  that  pur- 
pose in  the  assessment  book. 

3956.  Wiien  the  personal  property  of  any  person  is  assessable  in  several 
districtSf  the  amount  in  each  shall  be  assessed  separately  and  the  nasie  of  the  owner 
placed  opposite  the  amount 

3957.  In  all  cases  of  failure  tO  obtain  a  statement  of  personal  property 
from  any  cause,  it  shall  be  the  duty  of  the  assessor  tO  ascertain  the  amount  and 
value  of  such  property,  and  assess  the  same  as  he  believes  to  be  the  fair  amount  and 
value  thereof. 

See  7, 142. 

:{958.  The  assessor,  when  requested,  shall  deliver  to  the  person  assessed 
a  copy  of  the  statement  of  property  hereinbefore  required,  showing  the  valuations 
of  tlie  assessor  of  the  property  so  listed;  which  copy  shall  be  signed  by  the  assessor. 

3959.  Assessors,  in  the  execution  of  their  duties,  shall  use  the  forms  and 
pursue  the  instructions  which  shall,  from  time  to  time,  be  transmitted  to  them  by 
the  auditor  of  public  accounts,  or  that  may  be  furnished  to  them  by  the  county 
clerk,  or  other  officer,  in  pursuance  of  law. 

3960.  In  counties  under  township  organization,  the  assessor  *with  his  assess- 
ment lx)ok  and  the  schedules  and  statements  of  property  by  him  assessed,*  together 
with  the  town  board,  shall  meet  on  the  first  Monday  of  June,  for  the  purpose  of 
reviewing  the  assessment  of  property  of  said  town.  And  on  the  application  of 
any  |>erson  considering  himself  aggrieved,  or  who  shall  complain  that  the  property 
of  another  is  assessed  too  low,  they  sbi^l  review  the  assessndent  and  corr^t  the  same 
as  shall  appear  to  them  just.  No  complaint  that  another  is  assessed  too  low  shall  be 
acte<l  upon  until  the  ))erson  so  assessed,  or  his  agent,  shall  be  notified  of  such  com- 
plaint, if  a  resident  of  the  county. 

*  to  *  inserted  and  latter  portion  of  old  act  omitted  1885,  p.  306. 

3961.  The  assessor  shall,  on  or  before  the  second  Monday  of  June  of  the 
year  for  which  the  assessnaent  is  made,  retnm  his  assessment  book  to  the  county 
clerk,  verified  by  his  affidavit,  substantially  in  the  following  form;  "State  of  Ne- 
braska,   county,  83.     I, ,  assessor  of ,  do  solemnly  swear  that  the  book 

to  which  this  is  attached  contains  a  correct  and  full  list  of  all  real  and  personal 
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property  subject  to  taxation  in ,  so  far  as  I  have  been  able  to  ascertain  the  same. 

That  the  value  of  all  property,  moneys,  and  credits  of  which  a  statement  has  been 
made  and  verified  by  the  oath  of  the  person  required  to  list  the  same  is  hereby  truly 
returned,  as  set  forth  in  such  statement;  that  in  every  case  where  I  have  been 
required  to  ascertain  the  amount  or  value  of  the  property  of  any  person  or  body 
corporate,  I  have  diligently,  and  by  the  best  means  in  my  power,  endeavored  to 
ascertain  the  true  amount  and  value,  and  that,  as  I  verily  believe,  the  full  value 
thereof  is  set  forth  in  the  above  returns  (where  the  assessment  has  been  corrected  by 
a  town  board  *  except  as  corrected  by  the  town  board'),  and  that  in  no  case  have  I 
knowingly  omitted  to  demand  of  any  person  of  whom  I  was  required  to  make  it, 
a  statement  of  the  amount  and  value  of  his  property  which  he  was  required  by  law 
to  list,  nor  have  I  connived  at  any  violation  or  evasion  of  any  of  the  requirements 
of  the  law  in  relation  to  the  assessment  of  property  for  taxation. 

Amended  18B9,  pp.  570  and  577.  Failnre  of  assessor  to  make  return  within  time  prescribed  is 
a  mere  irre^nlnrity  and  does  not  invalidate  the  tax.  12,  396  (11  N.  W.,  854).  While  the  oath  is 
essential,  the  mere  fact  that  it  is  not  attached  to  the  assessment  roll  does  not  render  it  invalid.  12, 
90  (10  N.  W.,  568).    If  retnrn  not  sworn  to,  assessment  invalid.     16,  450  (20  N.  W.,  389). 

3962.  The  assessor  .shall  at  the  same  time  deliver  to  the  county  clerk  all 
the  Bchedules  and  statements  of  personal  property  which  shall  have  bieeo  received 
by  him^  endorsed  with  the  name  of  the  person  whose  property  is  listed,  and  arranged 
in  alphabetical  order;  and  the  clerk  ^hall  preserve  the  same  in  his  office. 

3963.  The  several  assessment  books  shall  be  filed  in  the  office  of  the  coanty 
clerk,  and  there  remain  open  tO  the  inq>ection  of  all  persons;  Provided^  That 
the  county  clerk  in  counties  under  township  organization  shall,  in  the  month  of 
April,  deliver  to  the  town  clerks  of  the  several  towns  in  the  county  the  assessment 
books  of  their  respective  towns  for  the  previous  year,  such  books  to  be  returned  by 
the  town  clerks  to  the  county  clerk's  office  before  the  second  Monday  of  June  of  the 
same  year. 

3964.  Each  assessor  and  deputy  assessor  shall  be  paid  out  of  the  county 
treasury  for  each  and  every  day  actually  engaged  in  making  the  assessment,  the  sum 
of  three  dollars;  Provided,  That  each  assessor  shall  receive,  for  the  time  necessarily 
employed  in  attending  the  meeting  of  the  assessors,  as  provided  in  section  sixty-two 
(62)  of  this  act  [3960],  and  for  the  time  necessarily  employed  in  making  return  to 
the  county  clerk  of  his  assessment  book,  and  the  schedules  and  statements  of  personal 
property,  the  sum  of  two  dollars  per  day  and  mileage,  at  the  rate  of  five  cents  for 
each  mile  necessarily  traveled. 

Rewritten  1885,  p.  306.    Sec.  .62  probably  shonld  be  sec.  49  [3947]. 

3965.  Assessors  and  deputy  assessors  shall  make  out  their  accounts  in  detail, 
giving  the  date  of  each  day  which  they  shall  have  been  employed,  which  account 
they  shall  verify  under  oath.  The  assessor  shall  not  be  entitled  to  compensation 
until  he  shall  have  filed  the  lists,  schedules,  statements,  and  books  appertaining  to 
the  assessment  of  property  for  such  year,  in  the  office  of  the  county  clerk — the 
biooks  to  be  accurately  made  and  added  up.  An  assessor  or  deputy  assessor  shall 
not  be  entitled  to  pay  unless  he  has  performed  the  labor  and  made  return  in  strict 
compliance  with  law. 

3966. — ^The  clerk,  upon  receipt  of  the  assessment  books  of  real  property, 
shall  correct  all  errors  of  whatsoever  kind  which  he  may  discover,  and  add  the 
name  of  the  owner,  if  known,  when  the  same  does  not  already  appear,  and  the  de- 
scription qf  all  real  property  which  has  been  omitted  by  the  assessor  and  is  liable 
to  taxation. 

3967.  If  the  assessor  has  listed  and  assessed  any  real  property  not  returned 
by  the  auditor  of  public  accounts  to  the  clei*k,  the  clerk  shall  immediately  advise 
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the  auditor  thereof,  who  shall  ascertain  if  the  same  is  taxable,  and  advise  the  derk. 
If  taxable  the  clerk  shall  enter  the  same  in  the  list  of  taxable  property  in  hist^Bce; 
if  not,  he  shall  correct  the  assessment  books. 

3968.  The  county  board  shall  hold  a  session  of  not  less  than  three  (3)  nor 
more  than  thirty  (30)  (fays  for  the  purpose  contemplated  in  this  section,  commenc- 
ing on  the  first  Tuesday  after  the  second  Monday  in  June  annually  (after  the  return 
of  the  assessment  books)  and  shall:  First — Assess  all  such  lands  and  lots  as  have 
been  listed  by  the  county  clerk  and  not  assessed  by  the  assessor.  Said  board  may 
make  such  alterations  in  the  description  of  real  property  as  it  shall  deem  necessary. 
Second — On  the  application  of  any  person  considering  himself  aggrieved  or  who 
shall  complain  that  the  property  oi  another  is  assessed  too  low,  they  shall  review  Ae 
assessment  and  correct  the  same  as  shall  appear  to  be  just.  No  complaint  that  an- 
other is  assessed  too  low  shall  be  acted  upon  until  the  person  assessed,  or  his  agent, 
shall  be  notified  of  such  complaint,  if  a  resident  of  the  county ;  Provided^  That  in 
the  counties  under  township  organization  [such  application]  shall  have  been  made  to 
the  town  board  of  equalization,  and  been  rejected  by  them.  Third — It  shall  ascer- 
tain whether  the  valuation  in  one  township,  precinct,  or  district  bear  just  relation  to 
ail  townships,  precincts,  or  districts  in  the  county;  and  may  increase  or  diminish 
the  aggregate  valuation  of  property  in  any  township,  precinct  or  district,  by  adding 
or  deducting  such  sum  upon  the  hundred  as  may  be  necessary  to  produce  a  just  re- 
lation between  all  the  valuations  of  property  iu  the  county,  but  shall  in  no  instance 
reduce  the  aggregate  valuation  of  all  the  townships,  precincts,  or  districts  below  the 
aggregate  valuation  thereof  as  made  by  the  assessors;  neither  shall  it  increase  the 
aggregate  valuation  of  all  townships,  precincts,  or  districts  except  in  such  amount  as 
may  ^  actually  necessary  and  incidental  to  a  proper  and  just  equalization.  It  may 
consider  lands,  village  or  city  lots,  and  personal  property  (except  property  assessed 
and  valued  by  the  state  board  of  equalization)  separately  and  determine  a  separate 
rate  per  cent  of  addition  or  reduction  for  each  of  said  classes  of  property  as  may  be 
necessary  to  a  just  equalization  thereof. 

Amended  1883,  p.  274;  1887,  pp.  571,  577;  1889,  p.  555.  Where  the  taxpayer  feels  himseU 
wronged  by  the  assessment  or  valuation  of  his  property,  he  shonld  resort  to  the  board  of  eqaaliza- 
tion  for  relief;  failing  to  do  so,  he  has  no  remedy  in  eqnity.  10,  216  (5  N.  W.,  1016);  11,  66  (7 
N.W.,  861),  Failn re  of  board  to  meet.no  groand  for  equitable  relief,  when.  11,  344  (7  N.  W., 
859).  The  power  of  oonnty  board  to  equalize  assessments  or  grant  any  manner  of  relief  against 
over-assessments  (except  to  refund  illegal  taxes  paid  under  protest)  can  only  be  exercised  while 
sitting  as  a  board  of  equalization.  14,  525  (16  N.  W.,  756).  Notice  must  be  first  given  to  tax- 
payer before  reassessing  his  property.  7,  260.  County  board  may  equalize  the  assessments  be- 
tween the  several  precincts  and  no  notice  is  necessary.  19,  155  (27  N.  W.,  142);  26,  705  (42  N. 
W.,  882).  Where  value  of  an  entire  precinct  or  tax  district  is  too  low,  it  may  be  raised  by  the  board 
without,  notice.  12.  93  (10  N.  W.,  568).  Ck>unty  board  may,  on  complaint,  either  oral  or  written, 
correct  assessment  of  personalty  on  farm  by  town  board  of  adjacent  township.  24,  357  (38  N.  W., 
735).    See  8,  516. 

Sec  3969.  "An  act  to  provide  for  the  equalization  of  assessments  in  cities  of  the  second  aiam 
under  township  organization."     1889,  p.  537.    In  force  March  27. 

3969.  That  in  all  cities  of  the  second  class  iu  the  state  in  counties  under 
township  organization,  and  in  counties  that  may  oome  under  such  organization,  the 
city  council  and  supervisors  of  such  cities  shall  constitute  a  board  ofequalizatien 
for  sucli  city,  whose  duty  it  shall  be  to  meet  and  equalize  the  assessments  of  such 
city  at  the  same  time  and  in  the  same  manner  as  now  provided  by  law  for  townships 
in  counties  under  township  organization. 

Such  board  cannot  raise  the  assessed  value  of  all  the  property  of  such  city.  1 1,  78  (7  N.  W., 
861). 

3970.  If,  hereafter,  for  any  reason,  any  taxable  real  property  shall  escape  tax- 
ation in  any  year,  whether  on  account  of  an  omission  to  assess  the  same,  or  because 
the  assessment  or  levy  of  any  tax  therein,  or  any  part  thereof,  shall  be  invalid* 
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except  for  the  reason  that  the  same  was  not  subject  to  taxation  or  was  levied  for  an 
ill^ai  or  unauthorized  purpose,  and  if,  for  any  reason,  except  as  aforesaid,  any  tax 
levied  thereon  shall  be  recovered  back  by  the  payer  thereof,  or  the  payment  thereof 
shall  be  prevented  by  the  final  judgment  or  process  of  any  court,  it  shall  be  the 
duty  of  the  county  board,  when  sitting  as  a  board  of  equalization  in  any  subsequent 
year,  to  assess  said  property  at  the  proper  valuation  for  the  year,  or  years,  for  which 
said  tax  should  have  been  levied  thereon,  and  to  levy  thereon,  upon  such  assessment 
at  the  time  of  levying  other  taxes  in  such  subsequent  year  at  the  same  rate  of  state, 
county,  township,  school  district,  city,  village,  and  other  levied  taxes  as  might 
legally  have  been  levied  thereon  for  the  year  in  which  it  shall  have  so  escaped 
taxation,  which  tax  and  the  levy  thereof  shall  be  in  addition  to  all  current  and  other 
taxes  on  the  same  property  for  such  subsequent  year,  and  [be]  as  valid  for  all  pur- 
poses as  though  properly  assessed  and  levied  in  the  year  in  which  such  land  so 
escapecl  taxation. 

Not  Toid  for  want  of  nniformity.    4, 303.    See  note  to  section  3897,  supra,  citing  11, 344. 

3971.  As  soon  as  practicable  after  the  assessment  books  arejequalized  and  cor- 
rected by  the  county  board,  and  on  or  before  the  tenth  day  of  July  annually,  it 
shall  be  the  duty  of  county  clerks,  upon  receipt  of  the  assessment  books,  to  make 
out  and  transmit  to  the  auditor  an  abstract  of  the  assessment  of  property, 
showing  the  number,  value,  and  average  value  of  each  kind  of  enumerated  prop- 
erty, as  shown  by  the  assessment;  the  value  of  unenumerated  property,  and  total 
value  of  personal  property;  the  number  of  acres,  value,  and  average  value  of  im- 
proved lands;  the  number  of  acres,  value,  and  average  value  of  unimproved  lands; 
the  total  number  of  acres,  total  value,  and  average  value  per  acre  of  all  lands;  the 
number,  value,  and  average  value  of  improved  village  or  city  lots;  the  number, 
value,  and  average  value  of  unimproved  village  or  city  lots;  the  total  number  of 
lots,  total  value,  and  average  value  of  all  lots,  and  the  total  value  of  all  property ; 
the  number  of  acres  in  cultivation  of  wheat,  corn,  oats,  meadow,  and  other  field  pro- 
ducts, and  the  number  of  fruit  and  forest  trees  and  grape  vines.  Said  abstract  shall 
be  made  out  on  blanks,  which  it  shall  be  the  duty  of  the  auditor  to  furnish  county 
clerks  for  that  purpose.  The  values  to  be  given  in  said  abstract  shall  be  the  valua- 
tions assessed  by  the  assessor,  and  equalized  and  corrected  as  hereinbefore  provided. 

3972.  It  shall  be  the  duty  of  the  county  clerks,  in  case  of  failure  of  any  as- 
sessor to  make  return  or  assessment  within  the  time  specified  in  this  act  to 
transmit  a  statement  of  the  assessment  in  all  the  townships,  precincts,  cities,  villages, 
or  districts  from  which  returns  have  been  received,  together  with  a  statement  of  the 
amount  of  taxable  property  assessed  in  the  defaulting  townships,  precincts,  cities, 
villages,  or  districts  for  the  previous  year. 

3973.  The  governor,  auditor  of  public  accounts,  and  treasurer  (or  the  majority 
of  them)  shall  constitute  the  state  board  of  equalization,  and  said  board  of 

aualization  shall  hold  a  session  at  the  capital  of  the  state,  commencing  on  the  third 
onday  in  July  in  each  year;  and  it  shall  be  the  duty  of  said  board  to  examine 
the  various  county  assessments,  and  to  decide  upon  the  rate  of  the  state  tax,  the 
state  school  tax,  and  the  state  sinking  fund  tax,  to  be  levied  for  the  current  year, 
together  with  any  other  general  or  special  taxes  required  by  law  to  be  levied,  and  to 
equalize  and  make  the  levy  of  such  taxes  throughout  the  state;  but  such  equaliza- 
tion shall  be  made  by  varying  the  rate  of  taxation  on  the  different  counties  in  case 
the  said  board  of  equalization  are  satisfied  that  the  scale  of  valuation  has  not  been 
adjusted  with  reasonable  uniformity  by  the  different  assessors. 

3974.  The  rate  of  the  general  state  tax  shall  be  sufficient  to  realize  the 
amount  necessary  to  meet  appropriations  made  by  the  legislature  for  the  year  in 
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^hicb  the  tax  is  levied,  not  exceeding  five  mills  on  the  dollar  valuation.  The  rate 
of  the  state  school  tax  shall  not  be  less  than  one-half  mili,  nor  more  than  one  and 
one-half  mills  on  the  dollar  valuation ;  and  the  rate  of  the  state  sinking  fund  tax 
shall  not  be  more  than  three-fourths  of  a  mill  on  the  dollar  valuation  in  any  connty 
in  the  state. 

Rewritten  1881,  p.  320. 

3975.  On  or  before  the  first  Monday  of  August  in  each  year,  the  auditor  is 
required  to  transmit  to  the  county  clerk  of  each  county  a  statement  of  the  rate 
of  taxation  required  in  said  county  for  the  general  state  tax^  the  state  school  tax, 
and  the  state  sinking  fund  tax,  as  directed  to  be  levied  and  collected  by  the  state 
board  of  equalization.  Should  the  state  board  of  equalization  fail  to  fix  the  rate  of 
taxation  in  any  or  all  of  the  couuties,  then  the  auditor  is  required  to  notify  the 
county  clerk  that  the  rate  to  be  levied  and  collected  in  such  county  or  counties  is  the 
maximum  rate  provided  in  the  preceding  section  of  this  act. 

3976.  On  the  last  day  of  sitting  as  a  board  of  equalization  the  OOUnty  bOBld 
shall  levy  the  necessary  taxes  for  the  current  year,  including  all  county,  township, 
city,  school  district*  precinct,  village,  and  other  taxes  required  by  law  to  be  certified 
to  the  county  clerk  and  levied  by  the  county  board ;  *Providedy  That  sdiool  district 
taxes  voted  at  the  school  district's  annual  meeting  and  certified  to  the  county  clerk, 
on  or  before  the  first  Monday  in  July,  shall  be  levied  by  said  county  clerk  whrni 
such  levy  is  within  the  limits  of  the  law.*  The  rate  of  tax  for  county  purposes 
shall  not  exceed  one  dollar  and  fifty  cents  on  the  one  hundred  dollars  valuation, 
except  for  the  payment  of  indebtedness  existing  at  the  adoption  of  the  present  con- 
stitution, unless  authorized  by  a  vote  of  the  people  of  the  county,  and  shall  be  as 
follows:  In  counties  under  township  organization,  for  ordinary  county  revenue,  in- 
cluding the  support  of  the  poor,  not  more  than  nine  mills  on  the  dollar  valuation; 
for  roads,  not  more  than  five  mills  on  the  dollar  valuation;  for  county  bridge  fund, 
not  more  than  four  mills  on  the  dollar  valuation ;  for  county  sinking  fund,  not 
more  than  four  mills  on  the  dollar  valuation,  and  labor  tax  as  provided  in  the  fol- 
lowing section.  In  counties  not  under  township  organization,  for  ordinary  county 
revenue  (includine  the  support  of  the  poor)  not  more  than  nine  mills  on  the  dollar 
valuation;  for  roads,  not  more  than  five  mills  on  the  dollar  valuation;  for  county 
bridge  fund,  not  more  than  four  mills  on  the  dollar  valuation;  for  county  sinking 
fund,  not  more  than  three  mills  on  the  dollar  valuation,  and  labor  tax  as  provided 
in  the  following  section. 

Amended  1885,  p.  307;  amended  and  *  to  *  inserted  1889,  p.  652.  The  fact  that  levy  of  dij 
taxes  was  later  than  it  should  have  been  does  not  render  taxes  invalid.  12,  93  (10  N.  W.,  568). 
Where  levy  was  for  general  fand  7^  mills  and  *'poor  honse  fand,"  so  called,  2}  mills,  held  valid,  as 
it  did  not  exceed  the  10  miUs  then  allowed  to  be  levied.  12,  325  (11  N.  W.,  332).  Daty  of  ol«rk 
to  levy  tax  on  registered  bonds  not  of  connty  board.     7,  493. 

3977.  Every  male  inhabitant  in  each  road  district,  being  over  the  age  of  twenty- 
one  years,  and  under  the  age  of  fifty  years,  except  paupers,  idiots,  and  lunatics,  shall 
be  assessed  by  the  assessors  to  pay  a  labor  tax  of  three^dollars.  Said  tax  may  be 
paid  in  cash  or  commuted  for  in  labor  in  the  manner  provided  for  in  the  act  on 
roads.  Persons  living  in  cities  or  incorporated  villages  who  are  liable  by  the  pro- 
visions of  law  regulating  cities  or  villages  to  pay  a  poll  or  labor  tax,  or  work  upon 
the  streets  thereof,  shall  not  be  assessed  to  pay  the  tax  provided  for  in  this  section. 

3978.  The  proper  authorities  of  cities,  villages,  townships,  and  districts  author- 
ized by  law  to  vote  bonds  or  assess  taxes  (except  cities  of  the  first  class)  shall 
annually,  on  or  before  the  first  Monday  in  June,  certify  to  the  county  clerk  the  sev- 
eral amounts  which  they  severally  require  to  be  raised  by  taxation,  including  all 
amounts  due  upon  legal  and  valid  bonds  outstanding  against  such  corporation; 
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♦  Provided^  That  school  district  taxes  shall  be  certified  to  the  county  clerk  on  or 
before  the  first  Monday  in  July. 

Time  changed  from  second  Monday,  1883,  p.  276.     All  after  *  added  1889,  p.  553. 

3979.  After  the  equalization  by  the  county  and  state  boards  as  hereinbefore 
provided,  and  the  levy  of  taxes  made  by  them,  and  before  the  first  day  of  October, 
the  county  clerk  shall  transcril)e  the  assessments  of  the  several  precincts,  town- 
ships, cities,  or  villages,  into  a  suitable  book  to  be  provided  at  the  expense  of  the 
state,  properly  ruleil  and  headed  with  distinct  columns,  in  which  shall  be  entered 
the  description  of  lands,  number  of  acres,  and  value,  number  of  city  and  village 
lots,  and  tlieir  value,  value  of  personal  property,  and  each  description  of  tax,  with  a 
oolumn  for  polls,  one  for  payment,  and  a  number  of  columns  for  delinquent  taxes 
of  previous  years. 

3980.  All  taxes  which  are  uniform  throughout  any  precinct  or  township  shall 
be  formed  into  a  single  tax,  entered  upon  the  tax  list  m  a  single  column,  and  be 
denominated  a  consolidated  tax;  and  each  tax  receipt  shall  show  the  percentage 
levied  for  each  separate  fund. 

3981.  The  tax  list  shall  be  completed  by  the  county  clerk  by  carrying  out 
in  a  column  by  itself  the  consolidated  tax  as  provided  in  the  preceding  section,  with 
the  labor  tax,  school  district  tax,  and  any  irreeular  tax,  each  in  separate  columns, 
and  after  adding  up  each  column  of  said  taxes,  he  shall,  in  an  abstract  at  the  end  of 
each  precinct,  township,  city,  and  village  list,  apportion  the  consolidated  tax  among 
the  respective  funds  to  which  it  belongs,  according  to  the  number  of  mills  levied  for 
each  of  said  funds,  showing  a  summary  of  each  district  tax. 

3982.  The  tax  list  shall  be  completed  and  delivered  to  the  county  treasurer  on 
or  before  the  first  day  of  October  annually,  and  before  its  delivery  the  county  clerk 
shall  attach  a  warrant  under  the  seal  of  the  county,  which  warrant  shall  be  signed 
by  said  clerk,  and  shall  in  general  terms  command  the  said  treasurer  tO  CoUect  tl>e 
taxes  therein  mentioned  according  to  law;  but  no  informality  therein  and  no  delay 
in  delivering  the  same  after  the  time  above  specified  shall  affect  the  validity  of 
any  taxes  or  sales,  or  other  proceedings  for  the  collection  of  taxes  as  provided  for  in 
this  act 

3983.  The  tax  list,  when  completed,  shall  be  the  property  of  the  county^  and 
shall  be  substantially  in  the  following  form: 
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3984.  Bailroad  and  telegraph  property  assessed  by  the  state  board  of 
^qalization,  as  provided  in  section  40  [3936],  shall  be  appertioned  by  the  county 
•clerk  among  the  respective  precincts^  townships,  school  districts^  road  districts,  cities, 
and  villages  in  which  the  same  may  be,  entered  on  a  tax  list,  and  collected  by  the 
<K)unty  treasurer. 

3985.  In  all  cases  where  taxes  are  delinquent  on  any  real  property  for  any 

f)receding  year  or  years,  it  shall  be  the  duty  of  the  county  clerk  in  making  up  the 
ist  for  the  current  year,  to  enter  the  amount  of  the  delinquent  tax  opposite  the 
tract  or  parcel  of  real  property  against  which  it  was  charged,  in  a  suitable  oolaran 
or  columns,  with  the  year  or  years  in  which  the  same  was  due,  and  the  amonnt 
thereof  shall  be  collected  in  like  manner  as  tax  on  other  real  property  for  that 
year  may  be  collected. 

3986.  The  county  treasurers  shall  be  ex-ojffioio  county  collectors  of  taxes 
within  and  for  their  respective  counties,  and  in  counties  under  township  organiza- 
tion town  treasurers  shall  be  the  collectors  of  taxes  in  their  respective  townships, 
and  the  treasurer  of  each  city  or  village  not  included  within  the  limits  of  any 
township  shall  be  the  collector  of  taxes  therein. 

3987.  State  warrants  are  receivable  for  the  amount  payable  into  the  state 
treasury  on  account  of  tax  levied  for  general  state  purposes.  County  warrants  are 
receivable  for  the  amount  payable  into  the  county  treasury  for  general  purposes. 
•City  warranto  shall  be  received  for  the  city  general  tax,  village  warranto  for  vil- 
lage general  tax,  and  town  warranto  for  the  township  general  tax.  State,  county, 
city,  village,  or  township  taxes  levied  for  the  school  fund,  or  sinking  fund,  shall  be 
paid  only  in  lawful  money  of  the  United  States.  State,  county,  city,  village,  or 
township  taxes  levied  for  other  special  purposes  shall  be  paid  only  in  lawful  money 
of  the  United  States,  or  by  warranto  draw  upon  and  payable  out  of  the  particular 
fund  for  the  payment  of  the  tax  upon  account  of  which  they  are  tender^.  Boad 
and  labor  tax  shall  bepaid  as  provided  in  the  act  on  "  roads.  ^' 

See  29,  530  (45  N.  W.,  778). 

3988.  No  demand  for  taxes  shall  be  necessary  but  it  shall  be  the  duty  of 
•every  person  subject  to  taxation  under  the  laws  of  the  state  to  attend  at  the  treas- 
urer s  office  at  the  county  seat  and  pay  his  taxes ;  Provided^  That  in  counties  under 
township  organization  the  town  collector  shall,  as  soon  as  he  receives  the  tax  book 
or  books,  call  at  least  once  on  the  person  taxed  at  his  place  of  residence  or  business, 
if  in  town,  city,  or  village,  and  shall  demand  payment  of  the  taxes  charged  to  him 
on  his  property.  And  if  any  person  neglect  so  to  attend  and  pay  his  personal  taxes, 
or  shall  neglect  and  refuse  after  being  called  upon  by  the  town  collector,  until  after 
the  first  day  of  January  next'  after  such  taxes  become  due,  the  treasurer,  either  by 
himself  or  deputy,  or  the  sheriff  of  the  county  when  directed  by  distress  warrant 
issued  by  said  treasurer  to  said  sheriff,  or  the  town  collector,  is  directed  to  levy  and 
collect  the  same,  together  with  the  penalty  and  costo  of  collection,  by  distress  and 
sale  of  personal  property  belonging  to  such  person  in  the  manner  provided  by  hiw 
for  the  levy  and  sale  on  execution,  and  the  treasurer  and  town  collector  shall  be  en- 
titled to  the  same  fees  for  their  services  as  are  allowed  by  law  for  selling  property 
under  execution ;  Provided,  That  in  case  no  personal  property  of  the  delinquent  can 
be  found,  it  shall  be  the  duty  of  the  treasurer  and  town  collector,  when  directed  so 
to  do  by  order  of  the  board  of  county  commissioners  or  the  board  of  supervisors,  to 
oommence  suit  by  civil  action  in  the  district  court  of  said  county  in  the  same  man- 
ner as  other  civil  actions  are  commenced,  and  prosecute  the  same  to  judgment  and 
collection  by  attachment,  execution,  or  garnishment,  as  the  case  may  require,  and 
that  no  prot)erty  whatever  shall  be  exempt  from  levy  and  sale  under  process  issued 
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on  the  judgment  obtained  in  such  action,  and  in  case  judgment  shall  be  recovered, 
costs  shall  follow  the  judgment  without  regard  to  the  amount  of  said  judgment;  Pro- 
vided further.  That  in  case  any  person  having  personal  property  assessed,  aud  upon 
which  the  taxes  are  unpaid,  shall,  in  the  opinion  of  the  treasurer  and  town  collector, 
be  about  to  remove  out  of  the  county,  or  in  any  other  manner  seek  to  put  his  per- 
sonal property  out  of  the  reach  of  the  treasurer  or  collector,  it  shall  be  the  duty  of 
the  treasurer  and  town  collector  to  collect  such  taxes  by  distress  or  attachment,  as 
the  case  may  require,  at  any  time  after  the  tax  has  become  due.  In  case  any  person 
owing  taxes  remove,  the  treasurer  and  town  collector  shall,  among  other  steps  to  col- 
lect such  tax,  forward  when  necessary  such  tax  claim  to  the  treasurer  or  tax  collector  at 
the  adopted  residence  or  place  of  abode  of  such  tax  debtor,  and  such  taxes  shall  be  col- 
lected at  the  latter  place,  as  other  personal  taxes  by  distress  or  civil  action,  as  the 
case  may  require,  and  return  to  the  proper  county,  less  such  charges  for  collection, 
as  are  hereinbefore  provided.  And  such  treasurer,  or  tax  collector,  to  whom  such 
tax  claim  shall  be  so  forwarded,  is  hereby  authorized  to  commence  and  prosecute  to 
judgment  such  civil  action  as  may  be  necessary  in  the  district  court  of  such  county, 
in  the  name  of  the  board  of  county  commissioners  or  the  board  of  county  supervisors 
of  the  county  from  which  such  tax  claim  shall  be  forwarded,  immediately  upon  re- 
ceipt thereof  by  him,  upon  which  judgment,  without  r^ard  to  the  amount  tliereof, 
the  plaintiff  shall  recover  costs,  and  such  judgment  shall  have  the  same  effect  as 
hereinbefore  provided  when  suit  is  brought  in  the  county  where  such  tax  is  levied. 

Amended  1887,  p.  573;  1889,  p.  531.  Must  first  exbanst  personalty.  8,  122.  The  treasorer 
cannot  sell  personal  property  for  real  estate  tax.  18,  634  (26  N.  W.,  373).  When  authorized  and 
directed  by  connty  board  to  collect  personalty  taxes  by  suit,  treasurer  may  do  so  in  his  own  name. 
12, 198  (10  N.  W.,  714).  Illegal  fees.  5,  109.  Measure  of  damages  in  replevin  from  officer  dis- 
training for  taxes  is  amount  of  taxes,  legal  costs,  and  charges  in  making  collection.  6,  226.  Peti- 
tion should  show  that  delinquent  had  personal  property  within  jurisdiction  of  treasurer.     8,  334. 

3989.  When  the  treasurer  distrains  goods^  and  the  owner  shall  refuse  to 
give  a  good  and  sufficient  boud  for  the  delivery  of  said  goods,  on  the  day  of  sale» 
he  may  keep  them  at  the  expense  of  the  owner,  and  shall  give  notice  of  the  time 
and  place  of  their  sale  within  five  days  after  their  taking,  in  the  manner  constables 
are  required  to  give  notice  of  the  sale  of  personal  property  under  execution ;  and 
the  time  of  sale  shall  not  be  more  than  twenty  days  from  the  day  of  taking,  but  he 
may  adjourn  the  sale  from  time  to  time,  not  exceeding  five  days  in  all,  and  shall 
adjourn  at  least  once  when  there  are  no  bidders;  and  in  case  of  adjournment,  he 
shall  put  up  a  notice  thereof  at  place  of  sale.  Any  surplus  remaining  above  the 
taxes,  charges  of  keeping,  and  fees  for  sale,  shall  be  returned  to  the  owner,  and  the 
treasurer  shall,  on  demand,  render  an  account  in  writing  of  the  sale  and  charges. 

3990.  In  counties  under  township  organization  the  county  clerk  shall  make  a 
duplicate  of  the  tax  list  for  each  township  and  for  each  city  and  village  not  in- 
cluded within  the  limits  of  any  township;  and  on  or  before  the  first  day  of  Jan- 
uary the  county  clerk  shall  notify  each  township,  city,  or  village  treasurer  elect  of 
the  amount  for  which  he  is  required  to  furnish  a  bond  for  the  collection  of  taxes. 
To  each  duplicate  list  the  county  clerk  shall  attach  a  warrant  directed  to  the  proper 
treasurer,  similar  to  that  required  in  section  eighty-three  (83)  [3982],  to  be  attached  to 
the  original  tax  list  to  county  treasurer,  and  such  warrant  shall  be  full  and  complete 
authority  for  the  collection  of  taxes  on  said  duplicate;  and  the  county  treasurer  shall 
not  receive  or  collect  any  of  the  taxes  charged  in  any  duplicate  tax  list  so  delivered, 
except  the  tax  of  non-residents  of  the  township,  city,  or  village,  until  the  same  has 
been  returned  to  him  as  herein  provided.  The  said  county  clerk  shall  procure  and 
deliver  to  each  township  treasurer  with  said  tax  list  a  tax  receipt  book  with  a 
blank  margin  or  stub,  upon  which  the  said  township,  city,  or  village  treasurer  shall 
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«Dter  the  Domber  and  date  of  each  tax  receipt  given  to  each  taxpayer,  the  amount 

of  tax,  and  by  whom  paid,  and  the  paid  tax  receipt  book  containing  said  stabs  shall 

be  returned  to  the  county  clerk,  with  the  said  duplicate  tax  list  as  hereinafter  provided. 

Amended  18B3,  p.  276;  1889,  p.  523.  Clerk  not  entitled  to  fees  for  preparing  duplicate  tex 
list    29, 114{45N.W.,  275).    See  26,  625  (41  N.  W.,  553). 

3991.  Every  township,  city,  or  village  treasurer,  on  or  before  the  first  Thurs- 
day after  the  first  Tuesday  in  January  next  after  his  election;  or  if  he  be  appointed, 
then  within  ten  days  after  his  appointment  shall  execute  a  bond  as  collector  of 
taxeSf  with  two  or  more  securities,  to  be  approved  as  other  official  b^nds  of 
township  officers  are  approved,  in  double  the  amount  of  taxes  to  be  collected  by  him, 
<K>nditioned  upon  the  faithful  performance  of  his  duties  as  sucb  collector.  Signa- 
tures to  such  bonds  signed  by  a  mark  shall  be  witnessed,  but  in  no  other  cases  shall 
witnesses  be  required.     Said  bond  shall  be  substantially  in  the  following  form,  viz.: 

^*Know  all  men  by  these  presents,  that  we,  A.  B.,  of ,  in  the  county  of , 

in  the  state  of  Nebraska,  as treasurer,  and  C.  D.  and  E.  F.,  of  said  county 

and  state,  as  securities,  are  held  and  firmly  bound  unto  the  state  of  Nebraska  in  At 

penal  sum  of dollars,  for  the  payment  of  which,  well  and  truly  to  be  made, 

we  bind  ourselves,  our  heirs,  executors,  and  administrators  firmly  by  these  presents. 

Signed  and  sealed  this day  of 18 — .     The  condition  of  the  forgoing 

bond  is  such,  that  if  the  above  bound  A.  B.  shall  perform  all  the  duties  required  to 

be  performed  by  him  as  treasurer  for  the  year in  the of ,  in  the 

-county  of ,  Nebraska,  in  the  time  and  manner  prescribed  by  law,  and  when  he 

shall  be  succeeded  in  office,  shall  surrender  and  deliver  over  to  his  successor  in  office 
all  books,  papers,  and  moneys  ^rtaining  to  his  said  office,  then  the  foregoing  bond 
to  be  void,  otnerwise  to  remain  in  full  force.  A.  B.,  C.  D.,  E.  F.^'  He  shall  also 
take  and  subscribe  an  oath  to  be  endorsed  on  the  back  of  the  bond  substantially  as 
follows:  ^'I  do  solemnly  swear  that  I  will  support  the  constitution  of  the  United 
States,  and  the  constitution  and  laws  of  the  state  of  Nebraska,  and  that  I  will  faith- 
fully discharge  the  duties  of  treasurer  in  and  for  the of ,in  the  county  of 

,  state  of  Nebraska,  according  to  law  and  the  best  of  my  ability.    A.  B.''    Such 

bond  and  oath  shall  be  filed  and  recorded  in  the  record  of  official  bonds  in  the  office 
of  county  clerk. 

Amended  1883,  p.  277;  1889,  p.  524. 

3992.  If  such  collector  shall  fitil  tO  execute  the  bond  and  take  the  oath 
prescribed  in  the  preceding  section,  within  the  time  required,  his  office,  as  such  col- 
lector, shall  be  deemed  vacant,  and  the  county  clerk  shall  immediately  fill  the  same 
by  appointment  under  his  hand  and  the  seal  of  the  county,  and  such  appointee  shall 
hold  the  office  as  such  collector  and  shall  execute  the  bond,  take  the  oath,  and  fet- 
form  the  duties  of  such  collector  as  provided  by  law. 

3993.  Upon  the  delivery  of  the  tax  lists  to  the  collectors,  the  county  derk 
shall,  in  a  book  to  be  provided  for  that  purpose,  ohBIge  each  Collector  with  the 
total  amount  of  each  kind  of  tax  to  be  collected  by  him,  and  said  books  shall  be 
prepared  so  as  to  show  in  proper  columns  all  amounts  of  each  and  every  kind  of 
tax  paid  over  to  the  county  treasurer,  or  accounted  for  in  the  manner  hereinafter 
provided. 

3994.  In  counties  under  township  organization,  every  collector,  upon  receiving 
the  tax  book  or  books,  shall  proceed  to  collect  the  taxes  therein  mentioned,  except 
taxes  assessed  against  railroads  and  telegraph  property  as  provided  in  section  40  of 
this  act  [3936],  which  taxes  shall  be  collected  by  the  county  treasurer  as  in  counties 
not  under  township  organization,  and  for  that  purpose  shall  call  at  least  once  on  the 
person  taxed  or  at  his  place  of  residence  or  business,  if  in  the  town,  city,  or  village 
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of  snch  collector^  and  shall  demand  payment  of  the  taxes  charged  to  him  on  his 
property. 

3995.  Each  township^  city,  or  village  treasurer  shall  every  thirty  (30)  days 
return  to  the  county  treasurer  a  statement  of  the  amount  of  all  taxes  collected  by 
faim,  showing  each  kind  of  tax,  and  at  the  same  time  pay  over  tO  said  treasurer 
the  amount  so  shown  to  have  been  collected,  except  township,  city,  village,  and 
school  taxes,  and  the  township,  city,  or  village  treasurer  shall  pay  over  to  the  city 
or  village  treasurer  of  cities  or  villages  not  constituting  a  township,  and  to  the  va- 
rious school  district  treasurers  on  demand,  all  moneys  collected  by  him  belonging 
to  said  city,  village,  or  school  district,  taking  duplicate  receipts  therefor,  showing 
the  amount  of  each  kind  of  tax  paid  over;  one  of  which  shall  be  filed  with  the 
ooonty  clerk,  who  shall  give  the  treasurer  presenting  the  same  credit  therefor  on  his 
account. 

Amended  1887,  p.  575;  1889,  p.  626. 

3996.  Each  township,  city,  and  village  treasurer  shall,  on  the  first  day  of  Sep- 
tember, or  within  ten  days  thereafter,  annually  make  report  tO  the  county  clerk  of 
all  unpaid  personal  tax,  and  unpaid  real  and  personal  property  tax,  and  thereafter 
«uch  tax  so  reported  shall  be  received  and  receipted  for  by  the  county  treasurer 
>only.  Each  township,  city,  or  village  treasurer  shall  return  their  duplicate  tax  list 
to  the  county  clerk  on  the  first  day  of  September,  or  within  ten  days  thereafter  next 
after  receiving  the  same,  and  make  a  final  settlement  for  the  amount  of  taxes 
placed  in  his  bands  for  collection,  and  shall  then  receive  credit  for  all  unpaid  taxes, 
including  all  real  and  personal  property  tax  of  non-residents;  Provided^  That  the 
<x>unty  clerk  may  first  notify  in  writing  the  several  collectors  upon  what  day,  within 
ten  days  after  the  first  day  of  September,  they  shall  appear  at  his  office  and  make 
final  settlement. 

Amended  1883,  p.  279;  1887,  pp.  575,  579;  1889,  p.  526. 

3997.  If  any  collector  shall  be  unable  to  collect  any  tax  on  any  property 
'Charged  in  the  tax  list,  he  shall,  at  time  of  final  settlement  with  the  county  clerk, 
make  a  statement  of  all  real  estate  in  said  tax  list  on  which  the  taxes  remain 
due  and  unpaid,  giving  the  name  of  the  person  to  whom  listed  if  entered  on  the 
tax  list,  and  the  amount  of  each  kind  of  tax  charged  thereon,  and  showing  in  detail 
the  name  of  each  person  charged  with  personal  property  tax,  which  has  not  been 
paid,  the  value  of  such  property  tax  and  the  amount  of  each  kind  of  tax  so  charged, 
4ind  the  cause  of  delinquency  in  each  and  every  case;  and  such  statement  shall  be 
:aooompanied  by  an  affidavit  that  the  same  is  true  and  correct,  that  the  sums  therein 
mentioned  remain  due  and  unpaid,  and  that  to  the  best  of  his  knowledge  and  belief 
none  of  the  persons  so  named  in  said  statement  have  any  personal  property  within 
the  county  out  of  which  the  personalty  tax  can  be  collected.  And  in  no  case  shall 
any  collector  be  entitled  to  any  abatements  of  the  tax  charged  against  him  until  said 
statement  and  affidavit  are  filed  with  the  county  clerk. 

3998.  Upon  filing  of  said  statement  and  affidavit  the  county  clerk  shall  allow 
the  collector  credit  for  the  amount  of  taxes  therein  stated ;  where  the  collector  is  a 
township,  city,  or  village  treasurer,  he  shall  give  the  county  clerk  duplicate  receipts 
in  his  name  of  office  as  such  treasurer  for  the  total  amount  of  each  kind  of  tax  col- 
lected by  him  for  township,  city,  or  village  purposes,  and  the  county  clerk  shall 
give  him  credit  therefor  on  his  account  and  transmit  to  the  proper  township,  city, 
or  village  clerk  one  of  said  receipts. 

3999.  Upon  final  settlement  with  collectors,  as  aforesaid,  the  county  clerk 
shall  deliver  to  the  county  treasurer  the  collector's  tax  lists,  and  shall  charge  such 
treasurer  in  the  account  required  by  law  to  be  kept  with  him  with  the  taxes  remain- 
ing due  and  unpaid  therein. 
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4000.  If  any  collector  shall  fail  to  appear  and  make  fiual  settlement,  or  pay 
over  the  amount  in  his  hands,  when  required  in  this  chapter,  the  county  clerk  shall 
forthwith  cause  the  bond  of  such  collector  to  be  put  in  suit,  ^nd  recovery  may  be 
had  thereon  for  the  amount  due  from  such  collector  as  charged  in  his  tax  list,  leas 
the  credits  to  which  he  may  be  entitled  under  the  provisions  of  this  chapter,  and 
costs  of  suit.  No  act  or  settlement  by  such  collector  after  the  commencement  of  any 
such  action  shall  avoid  his  liability  for  costs  of  such  suit 

4001.  The  collector  shall  receive  taxes  on  part  of  any  lot,  piece,  or  parcel  of 
land  cliarged  with  taxes,  when  a  particular  spedfication  of  the  part  is  furnished. 
If  the  tax  on  the  remainder  of  such  lot  or  parcel  of  land  shall  remain  unpaid,  the 
collector  shall  enter  such  specification  in  his  return,  so  that  the  part  on  which  the 
tax  remains  unpaid  may  be  clearly  known.  The  tax  mav  be  paid  on  an  undivided 
share  of  real  estate.  In  such  cases  the  collector  shall  designate  on  his  record  upon 
whose  undivided  share  the  tax  has  been  paid. 

4002.  Whenever  any  person  shall  pay  the  taxes  charged  on  any  property,  the 
collector  shall  enter  such  pajrment  in  his  book,  and  give  a  receipt  therefor, 
specifying  for  whom  paid,  the  amount  paid,  what  year  paid  for,  and  the  property 
and  value  thereof  on  which  the  same  was  paid,  according  to  its  description  in  the 
collector's  book,  in  whole  or  in  part  of  such  description  as  the  case  may  be;  and  such 
entry  and  receipt  shall  bear  the  genuine  signature  of  the  collector  or  his  deputy  re- 
ceiving such  payment;  and  whenever  it  shall  appear  that  any  receipt  for  the  pay- 
ment of  taxes  shall  be  lost  or  destroyed,  the  entry  so  made  may  be  read  in  evidence 
in  lieu  thereof.  The  collector  shall  enter  the  name  of  the  owner,  or  of  the  persoo 
paying  tax,  opposite  each  tract  or  lot  of  land  when  he  collects  the  tax  thereon,  and 
the  postoffice  address  of  the  person  paying  said  tax. 

4003.  The  tax  receipt  shall  be  substantially  in  the  following  form: 


Statk  Levy. 

Insane  patients Mills. 

Oeneral « *' 

Blnking . " 

School „.. •• 

University «  •• 

State  bonds " 

Total " 

CouNTT  Levy. 

Poor  ftind Mills. 

General „.,.„ " 

Special  bridge " 

Sinking  f\ina .,  " 

Int.  Reg.  bonds " 

Total „ " 


$. 

Tbeasubxb's  Office, 


.»......»— .M..MM....MMM  OoiJivTY,  Neb.,  ^...m.^.^.,  IS.. 


........DoOai^ 


100 
in  fall  of  the  taxes  for  the  year  IB.......  on  the  following  described  property: 


No...M*M.M.  •••......••...« • •  JfctuntnT, 

- "«,  Dgm^y 

If  the  tax  be  paid  upon  land  or  lot  the  receipt  shall  describe  the  land  as  it  is 
described  in  the  tax  roll  and  give  the  valuation  thereof;  and  if  upon  personal  prop- 
erty it  shall  state  the  value  thereof,  and  on  the  reverse  side  of  the  receipt  there 
shall  be  a  statement  giving  the  amount  of  each  kind  of  tax  for  each  one  hundred 
dollars  ($100). 

Amended  1891,  p.  313. 

4004.  On  the  first  day  of  February  of  the  year  after  which  taxes  shall  have 
been  assessed,  all  unpaid  personal  taxes,  except  city  taxes  in  cities  of  the  first  clase^ 
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shall  become  delinquent  and  ^all  draw  thereafter  ten  per  cent  per  annuni,  which 
interest  shall  be  collected  the  same  as  \he  tax  so  due.  K)n  the  first  day  of  May  of 
the  year  after  which  taxes  ^all  have  been  assessed,  all  unpaid  taxes  upon  real  prop- 
erty, except  city  taxes  in  cities  of  first  classs,  hall  become  delinquent,  and  such  de- 
linquent taxes  shall  draw  thereafter  ten  per  cent  interest,  which  interest  shall  be 
collected  the  same  as  the  tax  so  due. 

First  date  changed  from  May  and  all  after  *  added  1885,  p.  309. 

4005.  The  county  treasurer  is  required  to  keep  a  caih  book,  in  which  he 
shall  enter  an  account  of  all  money  by  hini  received,  specifying,  in  proper  columns 
provided  for  that  purpose,  the  date  of  payment,  the  number  of  the  receipt'  issued 
therefor,  by  whom  paid,  and  on  account  of  what  fund  or  funds  the  same  was  paid, 
whether  state,  county,  school,  road,  sinking  fund,  or  otherwise,  and  the  amount  paid 
in  warrants,  orders,  or  receipts,  each  in  a  separate  column,  and  the  total  amount  for 
whic*h  the  receipt  was  given,  in  another  column;  and  the  treasurer  shall  keep  his 
account  of  money  received  for  and  account  of  taxes  separate  and  distinct  from 
moneys  received  on  any  other  account;  and  shall  also  keep  his  account  of  moneys 
received  for  and  on  account  of  taxes  levied  and  assessed  for  any  one  year  separate 
and  distinct  from  those  levied  and  assessed  for  any  other  year ;  and  all  entries  in 
said  cash  book  of  money  received  for  taxes  shall  be  jn  the  numerical  order  of  the 
receipts  issued  therefor. 

4006.  All  receipts  issued  by  the  county  treasurer  for  taxes  paid  to  him  by 
collectors  and  others  shall  be  numbered  consecutively,  commencing  with  number 
one  on  the  first  receipt  issued  for  the  taxes  for  any  one  year,  and  he  shall  not  receipt 
for  more  than  one  yearns  taxes  on  the  same  property  in  one  tax  receipt,  but  shall 
keep  a  separate  aiid  distinct  series  of  numbers  of  receipts  issued  for  the  taxes  of 
each  year  for  which  the  same  has  been  levied  and  assessed  in  this  state.  *  The 
numbering  of  the  tax  receipts  shall  be  done  by  the  county  clerk  or  printer  before 
they  are  delivered  to  the  county  treasurer.  They  shall  be  firmly  bound  in  book 
form  and  the  original  duplicate  and  triplicate  of  each  receipt  shall  be  attached  to- 
gether as  one  and  each  duplicate  and  triplicate  of  each  original  receipt  shall  bear 
the  same  number  as  the  original:  The  county  clerk  shall,  on  the  delivery  of  the 
receipts,  charge  the  county  treasurer  with  the  number  of  receipts  delivered,  and  the 
county  treasurer  shall  immediately  examine  the  numbering  of  the  receipts  and  re- 
port to  the  county  clerk  any  irregularity  found  therein.  The  county  treasurer  shall 
receipt  to  the  county  clerk  therefor,  and  shall  be  held  strictly  accountable  for  all 
receipts,  includine  receipts  found  missing  at  regular  settlements,  also  for  all  detached 
receipts,  the  duplicates  of  which  do  not  show  the  entry  of  taxes  paid.  All  irregu- 
larities in  the  issuance  of  receipts  that  render  them  worthless  must  Ik?  shown  on  the 
face  of  the  original,  which  must  in  no  case  be  detached  from  the  duplicate. 

AM  after  *  added  1686,  p.  310. 

4007.  Whenever  any  taxes  are  Mid,  and  in  counties  under  township  organiza- 
tion after  the  return  of  the  duplicate  lists  by  township  collectors,  the  treasurer  shall 
write  on  the  tax  lists,  opposite  the  description  of  the  real  estate  or  personal  prop- 
erty whereon  the  same  were  levied,  the  word  "  paid,''  together  with  the  date  of 
such  payment,  and  the  name  of  the  person  paying  the  same. 

4008.  On  the  first  Monday  of  November  in  each  year,  between  the  hours  of 
nine  o'clock  A.  M.  and  four  o'clock  p.  m.,  the  treasurer  is  directed  to  offer  at  public 
sale,  at  the  court  house  or  place  of  holding  court  in  his  county,  or  at  the  treasurer's 
office,  all  lands  on  which  the  taxes  levied  for  state,  county,  township,  village,  city, 
school  district,  or  any  other  purpose  for  the  previous  year  still  remain  unpaid,  and 
he  may  adjourn  the  sale  from  day  to  day,  until  all  the  lands  and  lots,  or  blocks, 
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have  been  offered,  *and  the  treasurer  shall  give  notice  of  such  sale  of  real  prop- 
erty by  publication  thereof  once  a  week  for  three  consecutive  weeks,  commenoDg 
the  first  week  in  October  preceding  the  sale,  in  a  newspaper  in  his  county  having  a 
general  circulation  therein;  which  newspaper  shall  be  designated  by  the  board  of 
county  commissioners.  And  if  there  be  no  newspaper  published  in  his  county,  he 
shall  give  notice  of  such  sale  by  a  written  or  printed  notice  posted  on  the  door  of 
the  court  house  or  building  in  which  the  courts  are  commonly  held,  or  the  usual 
place  of  meeting  of  the  county  commissioners,  for  three  weeks  previous  to  the  sale^ 
commencing  on  the  first  week  in  October  prior  thereto.  The  notice  shall  contain  a 
notification  that  all  lauds,  on  which  the  taxes  of  the  preceding  year,  naming  it,  re- 
main unpaid,  will  be  sold,  and  the  time  and  place  of  the  sale,  and  said  notice  must 
contain  a  list  of  the  land  to  be  sold,  and  the  amount  of  taxes  due  thereon.  The 
treasurer  shall  add  to  each  description  of  land  so  advertised  the  sum  of  twenty  cents, 
other  than  town  lots,  and  for  each  town  lot  the  sum  of  ten  cents,  to  defray  the  ex- 
penses of  advertising,  which  sum  shall  be  added  to  the  amount  due  on  said  land  or 
town  lot  for  taxes,  and  collected  in  the  same  manner  as  the  taxes. 

All  after  *  added  1885,  p.  312.  Treasarer  may  maintain  action  against  highest  bidder  for 
amount  bid;  bifshest  bidder  may  enforce  his  bid  by  compelling  treasurer  to  issue  certificate  of  sale. 
7, 123.  Since  the  taking  effect  of  the  act  of  1877  treasurer  has  authority  to  sell  real  estate  for 
taxes  without  first  exhausting  the  personal  property.  11,  65  (7  N.  W.,861).  Force  of  sale  and 
validity  of  tax  deed  are  to  be  tested  by  law  in  force  at  the  time  of  sale.  11,  242  (9  N.  W.,  96). 
Under  statute  of  1871  (G.  S.,517)  treasurer  could  make  a  separate  sale  of  real  estate  for  delinquent 
city  taxes  and  issue  a  separate  certificate  therefor.  11,  65  (7  N.  W.,  861).  Under  law  of  1876^ 
illegal  road  taxes  added  to  other  taxes  made  sale  illegal.  Where  sale  is  illegal,  owner  not  liable 
for  expenses.  11,  512  (9  N.W.,  694).  Under  law  of  1879,  taxes  for  previous  years  had  to  be  ad- 
vertised. If  county  board  fail  to  let  contract  to  lowest  bidder,  the  treasurer  should  cause  notice  to 
be  published.  12,  60  (10  N.  W.,  539).  Purchaser  at  sale  for  taxes  levied  at  reassessment  by  mis- 
take, acquires  no  lien.  29,  261  (45  N.  W.,  461).  Printing  need  not  be  let  to  lowest  bidder,  but 
board  limited  in  choice  by  sec  869.     24,  106  (37  N.  W.,  936). 

4009.  The  person  who  offers  to  pay  the  amount  of  taxes  due  on  any  parcel  of 
land,  or  town  lot,  or  the  smallest  portion  of  the  same,  is  to  be  considered  the  pur- 
chaser, and  when  such  purchaser  shall  designate  the  portion  of  any  tract  of  land 
or  town  lot  for  which  he  will  pay  the  whole  amount  of  taxes  assessed  against  any 
such  tract  or  lot,  the  portion  thus  designated  shall,  in  all  cases,  be  considered  an 
undivided  portion.  In  all  cases  where  the  homefltead  in  listed  separately  as  a 
homestead,  it  shall  be  liable  only  for  the  taxes  thereon. 

4010.  The  person  purchasing  any  parcel  or  portion  thereof  shall  forthwith  par 
to  the  treasurer  the  amount  of  taxes  and  costs  charged  thereon,  and  on  failure  to  ao 
so,  the  said  parcel  shall  at  once  again  be  offered  as  if  no  such  sale  had  been  made. 
Such  payments  may  be  made  in  the  same  fund  receivable  by  law  in  payment  of  taxes. 

4011.  The  treasurer  shall  keep  a  sale  book  showing  the  lands  sold,  the  name 

of  the  purchaser,  and  the  sums  for  which  each  tract  was  sold,  and  on  or  before  the 

first  Monday  of  December  following  the  sale  of  real  property  he  shall  file  in  the 

office  of  the  county  clerk  of  his  county  a  return  thereof,  as  the  same  shall  appear 

on  the  said  sale  book,  and  such  certificate  shall  be  evidence  of  the  regularity  of  the 

proceedings. 

Real  estate  can  only  be  sold  for  taxes  to  tbose  wbo  offer  to  pay  and  do  pay  tbe  amoant  of  oB 
taxes,  penalty,  interest,  and  costs  due  on  any  parcel  of  land,  or  town  lot,  or  tbe  smallest  portion  of 
the  same.     10,  27  (4  N.  W.,  367);  18,  203  (13  N.  W.,  201);  18,  258  (13  N.  W.,  281). 

4012.  After  the  tax  sale  shall  have  closed,  and  after  the  treasurer  has  made  his 
return  thereof  to  the  county  clerk  as  provided  in  the  preceding  section,  if  any  real 
estate  remain  unsold  for  the  want  of  bidders  therefor,  the  county  treasurer  is  au- 
thorized and  required  to  sell  the  same  at  private  sale  at  hi^  office,  to  any  person* 
who  will  pay  the  amount  of  the  taxes,  penalty,  and  costs  thereof  for  the  same,  and 
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to  make  out  doplicate  receipts  for  the  taxes  on  such  real  estate,  and  deliver  cue  to 
the  purchaser  and  the  other  to  the  county  clerk,  as  hereinbefore  provided,  (with  the 
additional  statement  inserted  in  the  certificate  of  sale  that  such  lands  halve  been 
offered  at  public  sale  for  taxes,  but  not  sold,  for  want  of  bidders),  on  which  he  is 
required  to  write,  "sold  for  taxes  at  private  sale;''  and  the  treasurer  is  further 
authorized  and  required  to  sell,  as  aforesaid,  all  real  estate  in  his  county  on  which 
taxes  remain  unpaid,  and  delinquent  for  any  previous  year  or  years. 

UndeF  this  section^  it  is  not  the  doty  nor  is  it  within  the  power  of  the  county  treasurer  to  sdl 
land  at  private  sale  nntil  after  he  shall  have  filed  in  the  office  of  the  county  clerk  of  his  county  a 
return  of  the  sale  of  real  property  for  taxes  at  public  sale.  10.  26  (4  N.  W.,  367).  Tax  deed 
issued  on  a  private  sale  must  recite  offer  and  failure  to  sell  at  public  naAe,  17,  354  (22  N.  W., 
766).  Oounty  commissioners  may  purchase  at  all  sales  for  use  of  the  county  any  real  estate  not 
«old  at  public  sale.    18,  635  (26  N.  W.,  373). 

4013.  If  any  treasurer  shall  £Eal  to  attend  any  sale  of  lands  as  required  by 
this  act,  either  in  person  or  by  competent  deputy,  he  shall  be  liable  to  a  fine  of  not  less 
than  fifty  nor  more  than  three  hundred  dollars,  to  be  recovered  by  an  action  in  the 
district  court  against  the  treasurer  and  his  bondsmen.  And  if  such  officer  or  depufy 
shall  sell,  or  assist  in  selling,  any  real  property,  knowing  the  same  to  be  not  subject 
to  taxation,  or  that  the  taxes  for  which  the  same  is  sold  have  been  paid,  or  shall 
knowingly  and  willfully  sell^  or  assist  in  selling,  any  real  property  for  payment  of 
taxes  to  defraud  the  owner  of  such  real  property,  or  shall  knowingly  or  willfully 
execute  a  deed  for  property  so  sold,  he  sh&II  be  liable  to  a  fine  of  not  less  than  one 
thousand  nor  more  than  three  thousand  dollars,  or  to  imprisonment  not  exceeding 
one  year,  or  to  both  fine  and  imprisonment,  and  to  pay  the  injured  party  all  dam« 
ages  sustained  by  any  such  wrongful  acif,  and  all  such  sales  shall  be  void. 

4014.  If  any  county  treasurer  shall  hereafter  be,  either  directly  or  indirectly, 
<x)noerned  in  the  purchase  of  any  real  property  sold  for  the  payment  of  taxes,  be 
shall  be  liable  to  a  uenalty  of  not  more  than  one  thousand  dollars,  to  be  recovered 
in  an  action  in  the  district  court,  brought  in  the  name  of  the  county  against  such 
treasurer  and  his  bondsmen ;  and  all  such  sales  shall  be  void. 

4016.  The  purchaser  of  any  tract  of  land  sold  by  the  county  treasurer  for 
taxes  will  be  entitled  to  a  certificate  in  writing,  describing  the  land  so  purchased, 
the  sum  paid,  and  the  time  when  the  purchaser  will  be  entitled  to  a  deed,  which 
oertificate  shall  be  signed  by  the  treasurer,  in  his  official  capacity,  and  shall  be  pre- 
sumptive evidence  of  the  r^ularity  of  all  prior  proceedings.  The  purchaser  ao- 
quires  a  perpetual  lien  of  the  tax  on  the  land,  and  if  after  the  taxes  become 
delinquent  he  subsequently  pays  any  taxes  levied  on  the  same,  whether  levied  for 
any  year  or  years  previous  or  subsequent  to  such  sale,  he  shall  have  the  same  lien 
for  them,  and  may  add  them  to  the  amount  paid  by  him  in  the  purchase,  and  the 
treasurer  shall  make  out  a  tax  receipt  and  duplicate  for  the  taxes  on  the  real  estate 
mentioned  in  such  certificate,  the  same  as  in  other  cases,  and  shall  write  thereon, 
^^sold  for  tax  at  public  sale,''  or  ^*sold  for  tax  at  private  sale,''  as  the  case  may  be. 
If  any  person  shall  become  the  purchaser  of  more  than  one  parcel  of  property, 
he  may  have  the  whole  included  in  one  certificate,  but  each  parcel  shall  be  sepa- 
rately described,  and  the  amount  paid  may  be  entered  in  gross  in  said  certificate. 
Such  certificate  shall  be  substantially  in  the  following  form,  to-wit: 

CX)UNTY  TKEASURER's  CERTIFICATE  OF  TAX  SALE. 

State  of  Nebraska, county,  ss:  I, ,  treasurer  of  the  oounty  of ,  in 

the  state  of  Nebraska,  do  hereby  certify  that  the  following  described  real  estate  in 

said  county  and  state,  to-wit :  (describing  the  same)  was,  on  the day  of ^ 

18 — ,  duly  sold  by  me  in  the  manner  provided  by  law,  for  the  delinquent  taxes 
for  the  year  18 —  thereon,  amounting  to dollars,  including  interest  and  penalty 
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thereon,  and  the  costs  allowed  by  law,  to for  the  said  sum  of dollars,  he  be- 
ing the  highest  and  best  bidder  for  the  same  (or,  such  lands  having  been  offered 
at  public  saie  for  taxes,  and  not  sold  for  want  of  bidders).  And  I  further  certify^ 
that  unless  redemption  is  made  of  said  real  estate,  in  the  manner  provided  by  law, 

the  said ,  heirs  or  assigns,  will  be  entitled  to  a  deed  therefor  on  and  after  the 

day  of y  A.  D.  18 — y  on  surrender  of  this  certificate. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this day  of—,  A.  D., 

18 — .  ,  Treagurer, 

Parchaser  has  a  Ueo  even  though  tax  {Mud  by  him  is  void.  17,  346  (22  N.  W.,  775).  Uta 
may  lie  valid  thongh  tax  deed  void.  16,  325  (18  N.  W.,  137).  Where  tax  deed  ▼oid,  paTcfaaw 
■obrogated  to  rights  of  ooonty.  8,  123.  Action  brooght  to  declare  taxes,  void  court  wUl  retain  for 
IbrecloHure  and  eiiibrcenient  of  lien.  9, 379  (Z  N.  W.,  732).  Action  to  forecloee  tax  lien  barred ia 
five  yt-ars  after  time  lor  redemption  expires.    21, 547-8  (32  N.  W.,  598) ;  27, 434-6  (43  N.  W.,  256). 

4016.  The  certificate  of  purchase  shall  be  assignable  by  endorsement,  and 
an  a*<signment  tliereot  shall  vest  in  the  assignee,  or  his  legal  representative,  all  the 
right  and  title  of  thp  orig^inal  purchaser;  and  the  statemei^t  in  the  treasurer's  deed 
of  the  fact  of  the  :i  xent  shall  l)e  presumptive  evidence  of  such  assignment 

4017.  The  treasurer  is  authorized  to  demand  fifVv  cents  for  each  deed  or  cer- 
tificate made  by  him  on  such  sale,  together  with  the  fee  of  the  notary  public  or 
other  officer  acknowledging  the  deed,  but  any  number  of  parcels  of  land  bought  by 
any  one  |)erson  may  be  included  in  one  deed,  as  may  be  desired  by  the  purdiaser; 
and  whenever  the  treasurer  makes  a  deed  to  any  land  sold  for  taxes,  he  shall  enter 
an  account  thereof  in  the  sale  book,  opposite  the  description  of  the  land  conveyed. 

4018.  The  owner  or  (K^Litpant  of  any  land  sold  for  taxes,  or  any  person  hav- 
ing a  lien  or  interest  thereon,  may  redeem  the  same  at  any  time  within  two  years 
after  tue  day  of  such  sale,  by  paying  the  county  treasurer  for  the  use  of  such  par- 
chaser,  his  heirs  or  aasigns,  the  sum  mentioned  in  his  certificate,  with  interest 
thereon  at  the  rate  ot  twenty  pfer  cent  per  annum  from  the  date  of  purchase,  to- 
gether with  all  other  taxes  subsequently  paid,  whether  for  any  year  or  years  pre- 
vious or  subsequent  to  Siiid  sale,  and  interest  thereon  at  the  same  rate  from  the  date 
of  such  payment;  and  the  treasurer  shall  enter  a  memorandum  of  the  redemptioXL 
in  the  list  of  salt-s,  and  give  a  receipt  therefor  to  the  person  redeeming  the  same, 
for  which  he  may  charge  a  fee  of  twenty-five  cents,  and  shall  hold  the  redemption 
money  paid  subject  to  the  order  of  the  purchaser,  his  agent  or  attorney;  Provided, 
That  infants,  idiots,  and  insane  persons  may  redeem  any  land  belonging  to  them 
from  such  sale  within  two  years  after  the  expiration  of  such  disability,  on  like 
terms  as  if  redemption  had  been  made  within  two  years  from  the  date  of  said  sale, 
and  irom  the  date  of  each  subsequent  payment  of  taxes  thereon,  at  the  rate  of 
twenty  per  cent  per  annum  on  the  several  amounts  so  paid  by  the  purchaser  until 
redemption.  Any  redemption  made  shall  inure  to  the  benefit  of  the  person  having 
the  legal  or  equitable  title  to  the  property  redeemed,  subject  to  the  right  of  the  per- 
son making  the  same  to  be  reimbursed  by  the  person  benefited. 

Sale  made  June  15,  1874,  and  deed  made  June  15,  1676;  hddy  ibat  the  two  years  had  not 
expired  and  deed  was  invalid.  13, 536  (14  N.  W.,  659).  Mortgagee  may  redeem.  11,  269  (9  K. 
"W.,  81).  A  mortgagee  of  land  may  recover  twenty  per  cent  interest  on  tax  certificates  purchased 
before  he  owned  the  mortgage,  bat  not  after.<  26,  180  (41  N.  W.,  996).  Coanty  not  liable  for  re- 
demption money  collected  by  treasurer.  11,  229  (9  N.  W.,  60).  Unless  same  has  been  paid  into 
county  treasury.  11,  357  (9  N.  W.,  549).  Where  occupant  redeems  and  pays  full  amount  of 
taxes  and  interest  without  having  notice  served  upon  him  as  prescribed  by  sec.  3  of  art.  IX  of  the 
Constitution,  such  redemption  is  voluntary,  and  he  cannot  recover  excess  of  interest  firom  ooim^ 
treasurer.     14,  45  (14  N.  W.,  537).     Cited,  11,  72  (7  N.  W.,  861). 

4019.  If  any  purchaser  of  real  estate  sold  for  taxes  under  the  provisions  of 
this  chapter  shall  sufier  the  same  to  be  again  sold  for  taxes,  before  the  expirs^ion  of 
the  last  day  of  the  second  annual  sale  thereafter,  such  purchaser  shall  not  be  entitled 
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to  a  deed  for  such  real  property  until  the  expiration  of  a  like  term  from  the  date  of 
the  seCQlld  sale,  during  which  time  the  land  shall  be  subject  to  redemption  upon 
the  terms  and  conditions  prescribed  in  this  chapter;  but  the  person  redeeming  shall 
be  only  required  to  pay,  for  the  use  of  such  first  purchaser,  the  amount  paid  by  him, 
with  interest  at  the  rate  of  ten  per  cent  per  annum.  The  second  purchaser  shall  be 
entitled  to  the  amount  paid  by  him  with  interest,  as  provided  in  the  preceding  sec- 
tion. 

4020.  Any  person  claiming  an  undivided  part  of  any  land  sold  for  taxes, 
may  redeem  the  same  on  paying  such  proportion  of  the  purchase  money,  interest, 
principal,  and  subsequent  taxes  as  he  shall  claim  of  the  land  sold. 

4021.  In  every  case  of  a  partial  redemption  pursuant  to  the  last  section,  the 

Quantity  sold  shall  be  reduced  in  proportion  to  the  amount  paid  on  such  partial  re- 
emption,  and  the  county  treasurer  shall  convey  accordingly. 

4022.  Hereafter  no  purchaser  or  assignee  of  such  purchaser  of  any  land,  town, 
or  city  lot,  at  any  sale  of  lands  or  lots  for  taxes  or  special  assessments  due,  either  to 
the  state  or  any  county  or  any  incorporated  town  or  city  within  the  same,  or  at  any 
sale  for  taxes  or  levies  authorized  by  the  laws  of  this  state,  shall  be  entitled  to  a  deed 
for  the  lands  or  lots  so  purchased,  until  the  following  conditions  have  been  complied 
with,  to-wit:  Such  purchaser  or  assignee  shall  serve  or  cause  to  be  served  a  writ- 
ten or  printed  or  })artly  written  and  partly  printed  notice  of  such  purchase  on 
every  person  in  actual  possession  or  occupancy  of  such  land  or  lot,  and  also  the  per- 
son in  whose  name  the  same  was  taxed  or  specially  assessed,  if  upon  diligent  in- 

auiry  he  can  be  found  in  the  county,  at  least  three  months  before  the  expiration  of 
le  time  of  redemption  on  such  sale,  in  which  notice  he  shall  state  when  he  pur- 
chased the  land  or  lot,  in  whose  name  taxed,  the  description  of  the  land  or  lot  he  has 
purchased,  for  what  year  taxed  or  specially  assessed,  and  when  the  time  of  redemp- 
tion will  expire.  If  no  person  is  in  actual  possession  or  occu()ancy  of  such  land 
or  lot,  and  the  person  in  whose  name  the  same  was  taxed  or  specially  assessed,  upon 
diligent  inquiry,  cannot  be  found  in  the  county,  then  such  person  or  his  assignee 
shall  publish  such  notice  in  some  newspaper  printed  in  such  county,  and  if  no  news- 
paper is  printed  in  the  county,  then  in  the  nearest  newspaper  that  is  published  in 
this  state  to  the  copnty  seat  of  the  county  in  which  such  land  or  lot  is  situated; 
which  notice  shall  be  inserted  three  times,  the  first  time  not  more  than  five  months, 
and  the  last  time  not  less  than  three  months,  before  the  time  of  redemption  shall 
expire. 

Notioe  mast  be  given  three  months  prior  to  the  expiration  of  time.  15,  679  (19  N.  W.,  645)« 
See  21,  S3  (31  N.  W.,  266). 

4023.  Eveiy  such  purchaser  or  assigrnee,  by  himself  or  agent,  shall,  before  he 
shall  be  eatitled  to  a  deed,  make  an  affidavit  of  his  having  complied  with  the 
conditions  of  the  foregoing  section,  stating  particularly  the  facts  relied  on  as  such 
compliance,  which  affidavit  shall  be  delivered  to  the  person  authorized  by  law  to 
execute  such  tax  Heed,  to  be  by  such  officer  entered  on  the  records  of  his  office,  and 
carefully  preserved  among  the  files  of  his  office,  and  which  record  or  affidavit  shall 
be  prima /aci6  evidence  that  such  notice  has  been  given.  Any  person  swearing 
fistlsely  in  such  affidavit  shall  be  deemed  guilty  of  perjury,  and  punished  accord- 
ingly. 

4024.  In  case  any  person  shall  be  compelled  to  publish  such  notioe  in  a  news- 
paper, then,  before  any  person  who  may  have  a  right  to  redeem  such  lands  or  lots 
from  such  sale  shall  be  permitted  to  redeem,  he  shall  pay  the  officer  or  person  who 
by  law  is  authorized  to  receive  such  redemption  money,  the  amount  paid  for  print* 
et^B  fee  for  publishing  such  notice,  for  the  use  of  the  person  compelled  to  publish 
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Buoh  notice  as  aforesaid.  The  fee  for  such  publication  shall  not  exceed  $1  for  eadi 
tract  or  lot  contained  in  such  notice. 

This  does  not  fix  the  fee  bat  is  a  limit  to  the  amoant  the  owner  of  the  land  mast  pay  for  tiie 
senrioe  if  he  redeem.  16,  468  (19  N.  W.,  605).  If  no  proof  of  the  amoant  paid  is  left  with  the 
treasarer  the  treasarer  cannot  demand  any  amoant.     26,  765  (42  N.  W.,  764). 

4026.  At  any  time  within  three  years  after  the  expiration  of  two  years  from 
the  date  of  sale  of  any  real  estate  for  taxes  or  special  assessments,  if  the  same  shall 
not  have  been  redeemed,  the  county  treasurer^  on  request,  and  on  the  production 
of  the  certificate  of  purchase,  and  upon  compliance  with  the  three  preceding  sec- 
tions, shall  execute  and  deliver  to  the  purchaser,  his  heirs  or  assigns,  a  deed  of 
conveyance  for  the  real  estate  described  in  such  certificate. 

The  presenting  of  the  certificate  is  jurisdictional  and  cannot  be  omitted.  A  second  deed  can- 
not be  issaed  to  correct  errors  in  issaing  the  first.  16,  325  (18  N.  W.,  137).  Taking  of  tax  deed 
does  not  saspend  statnte  of  limitation.     27,  54  (42  N.  W.»  749). 

4026.  The  deed  so  made  by  the  county  treasurer  under  the  official  seal  of  his 
office  shall  be  recorded  in  the  same  manner  as  other  conveyances  of  real  estate,  and 
shall  vest  in  the  grantee,  his  heirs  and  assigns,  the  title  of  the  property  therein  de- 
scribed  without  further  acknowledgment  or  evidence  of  such  conveyance,  and  sud 
conveyance  shall  be  substantially  in  the  following  form:    "State  of  Nebraska, 

'  County.  Whereas,  at  a  public  sale  of  real  estate  for  the  non-payroeut  d 
taxes,  made  in  the  county  aforesaid,  on  the doy  of ,  A.  D.  18 — ,  tlie  fol- 
lowing described  real  estate  was  sold,  to-wit:  (here  place  description  of  real  estate 
conveyed);  and  Whereas,  the  same  not  having  been  redeemed  from  such  sale,  and 
it  appearing  that  the  holder  of  the  certificate  of  purchase  of  said  real  estate  has 
complied  with  the  laws  of  the  state  of  Nebraska  necessary  to  entitle  (insert  him, 

her,  or  them)  to  a  deed  of  said  real  ei^tate :  Now,  therefore,  know  ye,  that  I, , 

county  treasurer  of  said  county  of ,  in  consideration  of  the  premises,  and  by 

virtue  of  the  statutes  of  the  staie  of  Nebraska  in  snch  cases  provided,  do  hereby 

grant  and  convey  unto ,  his  heirs,  and  assigns  forever,  the  said  real  estate  here-: 

mbefore  described,  subject,  however,  to  any  redemption  provided  by  law.    Given 

under  my  hand  and  the  seal  of  our  court  this  —  day  of ^  A.  D.  18—. 

— — ,  County  Treasurer.^' 

Deed  ehonld  conform  sabstantially  to  reqnirements  of  statnte.  4,  324.,  Two  fteparate  and  dift> 
tinct  tracta  of  land  may  be  included  in  same  tax  deed.  14, 227  (16  N.  W.,  20:i).  Under  sec  68  of 
General  Statutes,  1883,  it  was  held  that  this  tax  deed  was  void  on  its' face  if  it  did  not  recite  the  place 
where  sale  was  made.  10,  38  (4  N.  W.,  362);  11, 584  (10  N.  W.,  497);  14,  227  (16  N.  W.,  203). 
Valid  assessment,  levy  of  taxes,  and  sale  are  abisolntely  essential  to  the  validity  of  a  tax  deed.  11, 
26tt(9N.W.,82).    Deed  must  have  seaL    4,324;  15,325  (18  N.  W.,  137);  21, 185(31  N.  W., 685). 

4027.  County  clerks  shall  record  the  evidence  upon  which  deeds  are 
issued,  and  be  entitled  to  the  same  fee  therefor  that  may  be  allowed  by  law  for  record- 
ing deeds,  and  the  county  treasurer  shall  deliver  the  same  to  the  county  clerk  for 
that  purpose,  and  in  case  of  the  loss  of  any  certificate,  on  being  fully  satisfied 
thereof  by  due  proof,  and  bond  given  to  the  state  of  Nebraska  in  a  sum  equal  to  the 
value  of  the  property  conveyed,  as  in  cases  of  lost  notes  or  other  dbmmercial  paper, 
the  county  treasurer  may  execute  and  deliver  the  proper  conveyance,  and  file  such 
proof  and  bond  with  the  county  clerk,  to  be  recorded  as  aforesaid. 

4028.  The  foregoing  six  sections  shall  apply  to  all  sales  of  real  estate  for 
taxes  heretofore  made,  as  well  as  to  such  sales  for  taxes  and  special  assessments  here- 
after to  be  made. 

See  8,  61 ;  1 1,  242  (9  N.  W.,  96). 

4029.  Deeds  made  by  the  county  treasurer,  as  aforesaid,  shall  be  presumptive 
evidence  in  all  the  courts  of  this  state,  in  all  controversies  and  suits  in  relation  to 
the  rights  of  the  purchaser,  his  heirs  or  assigns,  to  the  land  thereby  conveyed,  of 
the  following  facts:  1.  That  the  real  property  conveyed  was  subject  to  taxation  f<Nr 
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the  year  or  years  stated  in  the  deed.  2.  That  the  taxes  were  not  paid  at  any  time 
before  the  sale.  3.  That  the  r«d  property  conveyed  had  not  been  redeemed*  from 
the  sale  at  the  date  of  the  deed.  4.  That  the  property  had  been  listed  and  as- 
sessed. 5.  That  the  taxes  were  levied  according  to  law.  6.  That  the  property  was 
sold  for  taxes  as  stated  in  the  deed.  7.  That  notice  had  been  served  and  due  pub- 
lication had,  as  required  in  section  123  of  this  chapter  [4022],  before  the  time  of  re- 
den>ption  had  expired.  And  it  shall  be  conclusive  eviaence  of  the  following  facts: 
1.  That  the  manner  in  which  the  listing,  assessment,  levy,  and  sale  were  conducted 
was  in  all  respects  as  the  law  directed.  2.  That  the  gradtee  named  in  the  deed  was 
the  purchaser  or  his  assignee.  3.  That  all  the  prere^uisities  of  the  law  were  com- 
plied with  by  all  the  officers  who  had^  or  whose  duty  it  was  to  have  had,  any  part 
or  action  in  any  transaction  relating  to  or  affecting  the  title  conveyed,  or  purporting 
to  be  conveyed  by  the  deed,  from  the  listing  and  valuation  of  the  pro|)erty  up  to 
the  exeention  of  the  deed,  both  inclusive,  and  that  all  things  whatsoever  required  by 
law  to  make  a  good  and  valid  sale,  and  to  vest  the  title  in  the  purchaser,  were  done, 
except  in  regard  to  the  points  named  in  this  section,  wherein  the  deed  shall  be  pre- 
sumptive evidence  only.  And  in  all  controversies  and  suits  involving  the  title  to 
real  property  claimed,  and  held  under  and  by  virtue  of  a  deed  made  substantially 
as  aforemid  by  the  treasurer,  the  person  claiming  title  adverse  to  the  title  con- 
veyei  by  such  deed  shall  be  required  to  prove,  in  order  to  defeat  the  said  title,  either 
thai  the  said  real  property  was  not  subject  to  taxation  for  the  year  or  years  namted 
in  the  deed,  that  the  taxes  had  been  paid  before  the  sale,  that  the  pro|)erty  had  been 
redeemed  from  the  sale  according  to  the  provisions  of  this  chapter,  and  that  such  re- 
demption was  had  or  made  for  the  use  and  benefit  of  persons  having  the  right  of 
redemption  under  the  laws  of  this  state,  or  that  there*  had  been  an  entire  omission  to 
list  or  assess  the  property,  or  to  levy  the  taxes,  or  to  sell  the  property ;  but  no  per- 
son shall  be  permitted  to  question  the  title  acquired  by  a  treasurer's  deed  without 
first  showing  that  he,  or  the  person  under  whom  he  claims  title,  had  title  to  the 
property  at  the  time  of  the  sale,  or  that  the  title  wa3  obtained  from  the  United 
States,  or  this  state,  after  the  sale,  and  that  all  taxes  due  u))on  the  property  have 
been  paid  by  such  person  or  the  person  under  whom  he  claims  title  as  aforesaid; 
Providedy  That  in  any  case  where  a  person  had  paid  his  taxes,  and  through  mistake 
in  the  entry  made  in  the  treasurer's  books,  or  in  the  receipt,  the  land  upon  which 
the  taxes  were  paid  was  afterwards  sold,  the  treasurer's  deed  shall  not  convey  the 
title;  Provided  furihery  That  in  all  cases  where  the  owner  of  lands  sold  for  taxes 
shall  resist  the  validity  of  such  tax  title,  such  owner  may  prove  fraud  committed  by 
the  officer  selling  the  same  or  in  the  purchaser  to  defeat  the  same,  and  if  fraud  is 
so  established  suoi  sale  and  title  shall  be  void. 

Tax  deeds  not  liens  or  iDcambrances  within  the  meaning  of  the  statnte.    8, 9. 

4030.  Where  by  mistake  or  wrongful  act  of  the  treasurer  or  other  officer 
land  has  been  sold  on  which  no  tax  was  due  at  the  time,  or  whenever  land  is  sold  in 
consequence  of  error  in  describing  such  land  in  the  tax  receipt,  the  cotlllty  is  to 
hold  the  purchaser  hannless  by  paying  him  the  amount  of  principal,  and  interest 
and  costs  to  which  he  would  have  been  entitled  had  the  land  l)een  rightfully  sold, 
and  the  treasurer  or  other  officer  and  their  bondsmen  will  be  liable  to  the  county  to 
the  amount  of  their  official  bond ;  or  the  purchaser,  or  his  assignee,  may  recover 
directly  of  the  treasurer  or  other  officer,  in  an  action  brought  to  recover  the  same, 
in  any  court  having  jurisdiction  of  the  amount,  and  judgment  shall  be  against  him 
and  his  bondsmen ;  but  the  treasurer  or  other  officer  and  their  bondsmen  shall  be 
liable  only  for  their  own  and  deputies'  acts. 

A  demand  of  this  kind  mnst  he  presented  to  the  hoard  for  andit.  28,  813  (45  N.  W.,  63). 
This  statate  does  not  apply  to  a  sale  of  land  where  the  taxes  have  heen  paid,  hnt  only  to  a  sale 

Digitized  by  CjOOQIC 


872  PUBLIC  FINANCES.  CH-  46. 

made  in  the  enforcemeot  of  a  tax  actnallj  levied  and  delinqaeot,  and  where  for  aome  failvreor 
omiaeioa  the  porchaser  faila  to  aecare  the  title.  10,  56H  (7  N.  W.,  325).  In  order  to  ronkecoantf 
liable,  it  must  appear  that  the  sale  failed  through  some  '*  mistake  or  wrongful  act  '^  of  tiie  treasurer 
or  some  other  officer,  and  the  particular  act  done  or  omitted,  and  the  ^utioolar  oAoer  doing  or 
omitting  it,  should  be  set  out  in  the  petition.  14,  279  (15  N.  W.,  363).  County  onlj  liable  te 
mistakea  or  wrongful  acts  of  treasurer  which  are  not  of  record.  16,  414  (19  N.  W.,  479).  If  flw 
assessment  or  subsequent  proceedings  are  so  erroneous  that  the  lien  lor  taxes  does  not  attach,  tin 
county  must  return  the  money  paid  and  interest.  18,  473  (25  N.  W.,  726).  County  liable  te 
principal,  interest,  and  costs  where  land  has  been  sold  for  taxes,  and  no  taxes  due  thereon.  20| 
410  (30  K.  W.,  405).  Purchaser  may  maintain  action  against  county  to  recover  money  paid  for  tom 
tax  deeds.  9, 330  (2  N.  W.,  707).  County  is  also  liable  in  such  case  for  subsequent  taxes  paid  1^ 
purchaser.     26, 683  (42  N.  W.,  891). 

4031.  Whenever  any  school  or  university  land  bought  on  a  credit  is  sold  for 
taxes,  the  purchaser  at  such  tax  sale  shall  only  acquire  the  interest  of  the  original 
purchaser  in  such  lands,  and  no  sale  of  any  such  lands  for  taxes  shall  prejudice  the 
rights  of  the  state  therein,  or  preclude  the  recovery  of  the  purchase  money  or  in- 
terest due  thereon;  and  in  all  cases  where  real  estate  is  mortgaged  or  otherwi.<«e  in- 
cumbered to  the  school  or  university  fund,  the  interest  of  the  person  who  holds  the 
fe^'sl^n  lilone  be  sold  for  taxes,  and  in  no  case  shall  the  lien  or  interest  of  the  state 
be  affeotj^  by  any  sale  of  such  incumbered  real  estate  made  for  taxes. 

4032.  [Land  sold  erroneously.] — Whenever  it  shall  be  made  to  appear  to 
the  satisfactiou  of  the  county  treasurer,  either  before  the  execution  of  a  deed  for  real 
property  sold  for  taxes,  or  if  the  deed  be  returned  by  the  purchaser,  that  any  tract 
or  lot  was  sold  which  was  not  subject  to  taxation,  or  upon  which*  the  taxes  had  been 
paid  previous  to  the  sale,  he  shall  make  an  entry  opposite  such  tract  or  lot  on  the 
record  of  sale  that  the  same  was  erroneously  sold,  and  such  entry  shall  be  evidence 
of  the  fact  therein  stated.  Anc}  in  such  cases  the  purchase  money  shall  be  refunded 
to  the  purchaser  as  provided  by  this  chapter. 

The  power  of  determining  the  validity  of  a  tax  is  a  proper  snhject  for  the  ooorts.  20, 259 
(29  N.  W.,  931). 

40-33.  No  action  for  the  recovery  of  real  property  sold  for  the  non-pay- 
ment of  taxes  shall  lie  unless. the  same  be  brougnt  within  three  years  after  the 
treasurer's  deed  is  made  as  above  provided ;  Provided^  That  where  the  owner  of 
such  real  property  sold  as  aforesaia  shall,  at  the  time  of  such  sale,  be  a  minor,  or 
insane,  or  convict  in  a  penitentiary,  or  under  any  other  l^al  disability,  three  years 
after  such  disability  shall  be  removed  shall  be  allowed  such  person,  his  h^rs  or 
legal  representatives,  to  bring  their  action. 

Unless  deed  valid,  statute  does  not  apply.  21, 187  (31  N.  W.,  685).  Statute  oi  liaitalaoii 
begins  to  run  on  the  right  to  enforce  a  Hen  for  taxes  when  the  title  under  the  tax  deed  faihL  21, 
183  (31  N.  W.,  672).  Tax  deed  must  be  valid  on  its  face  to  entitle  person  claiming  under  it  to 
benellt«of  this  statute.     14,  228  (15  N.  W.,  203). 

^  4034.  [Acts.of  officers  de  facto  valid.] — ^In  all  suits  and  controversies  in- 
volving the  question  of  title  to  real  property  held  under  and  by  virtue  of  a  treas- 
urer's deed,  all  acts  of  assessors,  treasurers,  clerks,  supervisors,  commissioners,  and 
other  officers  de  facto  shall  be  deemed  and  construed  to  be  of  the  same  validity  as 
act  of  officers  dejure, 

4035.  No  sale  of  real  property  for  taxes  shall  be  considered  invalid  on  so- 
count  of  the  same  having  been  ciiarged  in  any  other  name  than  that  of  the  right- 
ful owner,  if  the  said  property  be  in  other  respects  sufficiently  described. 

4036.  The  books  and  records  belonging  to  the  offices  of  the  county  clerk  or 
county  treasurer,  or  copies  thereof,  properly  certified,  shall  be  deemed  sufficient  evi* 
dence  to  prove  the  sale  of  any  i*eal  property  for  taxes,  the  redemption  thereof,  or 
the  payment  of  taxes  thereon. 

23,  454  (36  N.  W.,  756). 

4037.  The  taxes  assessed  on  real  property  shall  be  a  lien  thereon  from  and 
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iooluding  the  firgtday  of  April  in  the  year  in  which  they  are  levied,  until  the  same 
are  paid. 

This  lieo  is  not  barred  by  time.  26,  570  (42  N.  W.,  735).  And  the  legialatare  has  no  power 
to  release  property  firom  the  payment  of  its  due  proportion.  10,68  (4  N.  W.,,968).  Personal 
property  cannot  be  sold  for  real  estate  taxes.  18,  634  (26  N.  W.,  373);  26,  57  (40  N.  W.,  595); 
2e,673(42N.W.,735). 

4038.  The  tazOB  assessed  u|k>d  personal  property  shall  be  a  lien  upon  the 
personal  property  of  the  person  assessed,  from  and  after  the  time  the  tax  books  are 
received  by  the  collector. 

4039.  When  property  is  assessed  to  any  person  as  agent  for  another,  or  in  a 
fepresentative  capacity,  such  person  shall  have  a  lien  upon  such  property,  or  any 
property  of  his  principal  in  his  possession,  until  he  is  indemnified  against  the  pay- 
ment thereof,  or  if  he  has  paid  the  tax,  until  he  is  reimbursed  for  such  payment. 

4040.  Irr^fularities  in  making  assessments,  and  in  makiig  the  returns 
thereof,  in  tiie  equalization  of  property  as  now  provided  by  law,  shall  not  invalidate 
the  sale  of  any  real  estate  when  sold  by  the  county  treasurer  for  delinquent  taxes 
dUe  thereon,  nor  in  any  manner  invalidate  the  tax  levied  on  any  property  or  diarged 
against  any  person. 

27,441  (43N.W.,257). 

4041.  The  following  defects,  omissions,  and  circumstances  occurring  in  the 
assessment  of  any  property  for  taxation,  or  in  the  levy  of  taxes,  or  elsewhere  in  the 
course  of  the  proceeding  from  and  including  the  assessment  and  to  and  including 
the  execution  and  delivery  of  the  deed  of  property  sold  for  taxes,  shall  be  taken 
and  deemed  to  be  mere  irregularities  within  the  meaning  of  the  preceding  section. 
The  failure  of  the  assessor  to  take  or  subscribe  an  oath  or  attach  one  to  any  assess- 
ment roll ;  the  omission  of  a  dollar  mark  or  other  designation  descriptive  of  the 
value  of  figures  used  to  denote  an  amount  assessed,  levied,  or  charged  against  any 
property,  or  the  valuation  of  any  property,  upon  any  record;  the  failure  to  make  or 
serve  any  notice  mentioned  in  this  act,  except  the  notice  mentioned  in  section  123  of 
this  act  [4022] ;  the  failure  or  neglect  of  the  county  treasurer  to  ofier  any  real  estate 
for  sale  for  delinquent  taxes  thereon  at  the  time  provided  by  law,  provided  the  same 
be  not  sold  sooner  than  is  provided  by  this  act,  and  the  failure  of  the  treasurer  to  ad- 
joam  such  sale  from  time  to  time  as  required  by  law,  or  any  irregularity  or  infor- 
mality in  such  adjournment ;  the  failure  of  the  county  treasurer  to  ofier  any  real  estate 
for  sale  at  public  sale  which  may  afterwards  be  sold  at  private  tax  sale,  and  any 
irregularity  or  informality  in  the  manner  or  order  in  which  real  estate  may  be  offered 
for  sale  at  j)ublic  sale;  the  failure  to  assess  any  property  for  taxation,  or  to  levy  any 
tax  within  the  time  provided  by  law,  and  any  irregularity,  informality,  or  omission 
in  any  such  .assessment  or  levy ;  any  defect  in  the  description  upon  any  assessment 
book,  tax  collector's  book,  or  other  record  of  any  real  or  personal  property  assessed 
for  taxation,  or  upon  which  any  tax  is  levied,  or  which  may  be  sold  for  taxes,  pro- 
vided such  description  be  sufficiently  definite  to  enable  the  county  treasurer,  tax 
collector,  or  other  officer,  or  any  person  interested,  to  determine  what  property  is 
meant  or  intended  by  the  description,  and  in  such  case  a  defective  or  indefinite  de- 
scription on  the  assessment  or  collector's  book,  or  in  any  notice  or  advertisement, 
may  be  made  definite  by  the  treasurer  in  the  deed  by  which  he  may  convey  such 
property  if  sold  for  taxes,  by  conveying  by  a  proper  and  definite  description  the 
property  so  defectively  or  indefinitely  described ;  any  other  irregularity,  informality, 
or  neglect,  or  omission  on  the  part  of  any  officer,  or  in  any  proceeding,  whether 
mentioned  in  this  section  or  not;  the  neglect  or  omission  to  tax  or  assess  for  taxation 
any  other  person  or  property ;  the  over- taxation  of  persons  or  property  liable  to  be 
taxed,  including  in  an  assessment  a  tax  for  an  illegal  purpose. 
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4042.  That  when  any  corporation  doing  businesB  in  this  state  shall  fail  or 
Delect  to  pay  any  tax  assessed  or  charged  against  it^  when  the  same  shall  beoome 
delinquenty  it  shall  be  lawful  for  the  county  treasurer  to  notify  any  ag^ii  or  offi* 
car  of  said  company  in  the  county  where  such  tax  is  delinquent,  that  the  same  is 
delinquent,  and  the  amount  due,  and  shall  further  notify  such  officer  or  agent  to  pay 
over  ail  moneys  that  may  be  in  his  bands,  or  that  may  afterwards  come  into  his 
hands,  belonging  to  such  corporation,  not  exceeding  the  amount  of  tax  due,  to  sudi 
county  treanurer,  and  if  such  agent  or  officer  shall  fail  to  so  pay  over  said  moneyf 
to  the  county  treasurer,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  not  less  than  fifty  dollars  nor  more  than  five  nundred 
dollars. 

4043.  No  i^jimction  shall  be  granted  by  any  court  or  judge  in  this  state^ 
to  restrain  the  collection  of  any  tax,  or  any  part  thereof,  hereafter  levied,  nor  tc 
restrain  the  sale  of  any  property  for  the  non-payment  of  any  such  tax,  except  sudi 
tax,  or  the  part  thereof  enjoined,  be  levied  or  assessed  for  an  illegal  or  unauthor- 
ized purpose;  nor  shall  any  person  be  permitted  to  recover  by  replevin,  or  other 

f)roce8S,  any  property  taken  or  distrained  by  the  county  treasurer,  or  any  tax  <m>I* 
ector,  for  the  non-payment  of  any  tax,  except  such  tax  be  levi^  or  assessed  for 
illegal  or  unauthorized  purpose;  but  in  every  case  the  person  or  persons  claiming 
any  tax,  or  any  part  thereof,  to  be  for  any  reason  invalid,  who  shall  pay  the  same 
to  the  county  treasurer,  tax  collector,  or  other  proper  authority,  *may  proeeed  in 
the  following  manner,  viz.:  First — If  such  person  claim  the  tax,  or  any  part 
thereof,  to  be  invalid  for  the  reason  that  the  property  upon  which  it  was  levied  was 
not  liable  to  taxation,  or  tliat  said  property  has  been  twice  assessed  in  the  same  year 
and  taxes  paid  thereon,  he  may  pay  such  taxes  under  protest  to  the  tax  col- 
lector, county  treasurer,  or  other  proper  authority,  and  it  shall  be  the  duty  of  the 
collector,  treasurer,  or  other  proper  authority  receiving  such  taxes,  to  give  a  receipt 
therefor,  stating  thereon  that  they  were  paid  under  protest,  and  the  grounds  of  such 
protest,  whether  not  taxable,  or  twice  assessed,  and  taxes  ymd  thereon.  If  such 
taxes  are  paid  to  the  proper  authority,  other  than  the  county  treasurer,  such  person 
so  receiving  them  shall,  within  ten  days  thereafter,  deliver  such  taxes,  or  so  much 
thereof  as  are  paid  under  protest,  to  the  county  treasurer,  together  with  a  copy  of 
the  receipt  given  for  the  same,  and  the  county  treasurer  shall  retain  the  money  so 
paid  under  protest  until  otherwise  directed  by  order  of  the  county  board.  Within 
thirty  days  after  paying  such  taxes,  the  person  paying  them  shall  file  a  statement 
in  writing,  duly  verifi^,  with  the  county  board,  setting  forth  the  amount  of  tax 
paid  under  protest,  the  grounds  of  such  protest,  and  shall  attach  thereto  the  receipt 
taken  for  said  taxes.  Whereupon  at  the  first  meeting  of  the  county  board  there- 
after, they  shall  inquire  into  the  matter,  and  if  they  shall  find  either  that  the  prop- 
erty upon  which  such  taxes  were  levied  was  not  liable  to  taxation,  or  that  it  bad 
been  twice  assessed  in  the  same  year,  and  taxes  paid  thereon,  they  shall  issue  an 
order  to  the  county  treasurer  to  refund  said  taxes,  stating  therein  what  sum  shall 
be  refunded,  and  if  they  shall  find  that  the  grounds  of  such  protest  are  not  true^ 
they  shall  issue  an  order  to  the  county  treasurer  to  dispose  of  said  money  in  the 
same  manner  as  though  it  had  not  been  paid  under  protest.  Appeals  may  be 
taken  from  such  decisions  in  the  same  manner  and  within  the  time  set  forth  in  sec- 
tions 37  and  88,  chapter  18,  of  the  Compiled  Statutes  of  Nebraska  [881-2]  ;  and  if 
such  an  appeal  be  taken,  the  treasurer  shall  retain  such  taxes  until  the  case  is  finally 
determined ;  Provided,  That  he  shall  in  all  cases  retain  said  money  until  the  time  for 
an  appeal  shall  have  elapsed.  If  an  appeal  from  the  decision  of  the  county  boanl 
be  taken,  and  upon  the  final  determination  thereof  their  decision  be  affirmed,  the 
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treasurer  ^all  at  onoe  carry  the  order  of  said  board  into  effect;  and  if  their  decis- 
ion be  reversed,  they  shall  issue  a  new  order  to  the  treasurer  conforming  to  the  de* 
oree  of  the  court  finally  determining  the  case.  In  all  cases  where  the  treasurer 
shall  refund  such  taxes,  he  shall  write  opposite  such  taxes  in  the  tax  list  the  wofds^ 
"Erroneously  taxed — ^Refunded.''  The  terra  county  board,  as  used  in  this  section, 
shall  be  held  to  mean  board  of  county  commissioners,  and  board  of  supervisors,  ais 
the  case  may  be.  Second — If  such  person  claim  the  tax,  or  any  part  thereof,  to  be 
invalid  for  the  reason  that  it  was  levied  or  assessed  for  an  ill^al  or  unauthorized 

Eurpose,  or  for  any  other  reason,  except  as  hereinbefore  set  forth,  when  he  shall 
ave  paid  the  same  to  the  treasurer,  tax  collector,  or  other  proper  authority,  in  all 
respects  as  though  the  same  was  legal  and  valid,  he  may,  at  any  time,  within  thirty 
days  after  such  payment,  demand  the  same,  in  writing,  from  the  treasurer  of  the 
state,  of  the  county,  city,  village,  township,  district,  or  other  subdivision,  for  the 
benefit,  or  under  the  authority,  or  by  the  request  of  which  the  same  was  levied, 
and  if  the  same  shall  not  be  refunded  within  ninety  days  thereafter,  may  sue  such 
county,  city,  village,  township,  district,  or  other  subdivision,  for  the  amount  so  de- 
manded, and  if  upon  the  trial  it  shall  be  determined  that  such  tax,  or  any  part 
thereof,  was  levied  or  assessed  for  an  illegal  or  unauthorized  purpose,  or  was  for 
any  reason  invalid,  judgment  shall  be  rendered  therefor,  with  interest,  and  the  same 
shall  be  collected  as  in  other  cases. 

All  after  *  as  it  now  reads  added  1887,  p.  580.  ^or  m^mner  of  prpo^eding  in  protest  nndev 
former  law  see  14,  54  (15  N.  W.,  539).  The  notice  must  be  as  full  as  petition  in  conrt  26, 63 
(40  N.  W.,  597).  Sidewalk  tax  imposed  by  a  village  is  not  one  for  **an  illegal  or  unauthorized 
purpose.''  27. 435  (43  N.  W.,  257).  Taxes  paid  to  the  wrong  officer  may  be  recovered.  28,  747 
(45  N.  W.,  163).  InjanctioB  will  lie  to  restrain  treasurer  from  selling  real  estate  when  it  appears 
that  the  delinqnent  has  personal  property  out  of  which  taxes  may  be  realized.  4, 149;  overruling 
2,  377.  Injunction  will  not  be  sranted  unless  tax  is  either  void  or  its  enforcement  decidedly  in- 
equitable. 1 1,  344  (7  N.  W.,  859).  Where  a  part  is  legal  and  a  part  is  illegal,  injunction  will  not 
lie.  7y  498.  Taxes  levied  without  authority  of  law  may  be  enjoined.  18,  235  (13  N.  W.,  206). 
Held  void  in  part.  An  absolutely  void  tax  need  not  be  paid  under  protest,  but  may  be  enjoined. 
25,  817  (41  N.  W.,  796).    See  6,  66;  19,  489  (26  N.  W.,  385). 

4044.  When  any  demand  tO  refimd  taxes  paid  is  made  upon  any  treasurer^ 
as  provided  in  the  second  method  of  procedure  indicated  in  the  preceding  section^ 
such  treasurer  shall  transmit  a  copy  of  the  same  to  the  authorities  authorized  by  law 
to  audit  and  pay  accounts  against  the  state,  county,  city,  township,  district,  or  vil- 
lage,  as  the  case  may  be,  who  shall  pass  upon  the  same  as  upon  any  other  claim, 
but  no  claim  for  reifunding  such  taxes  shall  be  paid,  unless  it  appears  to  the  satis- 
faction of  such  authorities  that  the  same  was  levied  for  an  illegal  and  unauthorized 
purpose. 

Amended  and  portion  of  old  aet  omitted.  1887,  p.  583.  County  not  liable  for  iUegal  school 
and  other  taxes  collected  and  paid  over  by  its  officers.     18, 199  (24  N.  W.,  705). 

4045.  No  OOOnty  or  township  board,  city  council^  or  village  trustee  shall  have 
power  to  release,  discharge,  remit,  or  commute  any  portion  of  the  taxes  assessed 
or  levied  against  any  person  or  property  within  their  respective  jurisdictions,  for 
any  reason  whatever.  And  any  taxe^  so  discharged,  released,  remitted,  or  com- 
muted may  be  recovered  by  civil  action  from  the  members  of  any  such  boards 
oouncily  or  trustees,  and  the  sureties  on  their  oflScial  bonds,  at  the  suit  of  any  citizen 
of  the  county^  township,  city,  or  village,  as  the  case  may  be,  and  when  collected  shall 
be  paid  into  the  proper  treasury.  Nothing  in  this  section  contained  shall  be  con- 
Btrued  to  prevent  the  proper  authority  from  refunding  taxes  paid,  as  provided  in 
sections  144  and  146  of  this  chapter  [4043-4],  nor  with  the  powers  of  any  oflBcers, 
or  boardy  sitting  as  a  board  for  the  equalization  of  taxes. 

Amended  1887,  p.  584.     Cited,  14,  526  (16  N.  W.,  756). 
*    4046.  Whenever  it  shall  appear  from  the  return  of  the  treasurer  that  any  per- 
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«on  charged  with  taxes  on  peraoaalty  has  removed  out  of  the  county,  or  has  de- 
<:eased  and  leflb  no  property  out  of  which  the  taxes  can  be  made,  or  if  from  any  other 
-cause  it  be  impossible  to  collect  such  taxes,  it  shall  be  the  duty  of  the  county  oom- 
missioners  to  cause  the  same,  after  the  expiration  of  two  years,  in  which  time  the 
treasurer  shall  use  due  dili^nce  to  collect  the  same,  to  be  stricken  from  the  tax 
list,  and  the  county  clerk  shall  certify  the  amount  so  stricken  off  to  the  auditor, 
who  shall  credit  the  county  therewith  in  adjustment  of  the  accounts  of  the  county 
treasurer. 

4047.  A  list  of  lands  becoming  taxable  for  the  first  time  in  each  county 
of  the  state  shall  be  procured  by  the  state  auditor  from  the  proper  land  officers,  at 
the  best  prices  for  the  state,  and  a  list  of  tlie  lands  becoming  so  taxable  in  each  of 
the  several  counties  shall  be  forwarded  by  the  auditor  to  the  county  clerk  of  each 
<K)unty  on  or  before  the  fifteenth  day  of  January  of  each  year. 

4048.  EaA*h  county  treasurer  is  required  to  keep  a  book  called  the  '^  warrant 
book/'  in  which  he  shaU  enter  every  state,  county,  or  other  warrant  or  order  by 
him  ^>aid,  or  received  in  pdytlient  of  taxes,  from  township  collectors  or  any  other 
person,  specifying  the  date  at  which  the  same  was  received  and  canceled,  from 
whom  received,  the  payee  or  person  in  whose  favor  it  was  drawn,  its  number  and 
date,  the  amount  for  which  it  was  drawn,  the  sum  for  which  it  was  received,  and  the 
interest  due  thereon,  and  the  treasurer  shall  keep  his  account  of  warrants  and  orders 
by  him  received  f(»r  and  on  account  of  taxes,  separate  and  distinct  from  such  as  are 
by  him  paid  in  cash. 

4049.  When  the  county  treasurer  of  any  county  shall  nay  any  county  war- 
rant drawn  on  him  by  the  couuty  board,  or  when  he  shall  take  or  receive  any  such 
\vairant  in  payment  for  any  tax,  he  shall  write  on  the  face  of  such  warrant,  "re- 
deemed," and  the  date  of  redemption,  and  shall  sigrn  his  name  thereto. 

4050.  ITo  count  V,  city,  township,  or  village  treasurer  or  collector  of  taxes  shall 
either  directly  or  indirectly  contract  for  or  purchase  any  warrant,  or  order,  or 
orders  issued  by  the  county  of  which  he  is  treasurer,  at  any  discount  whatever  upon 
the  sum  due  on  such  warrant,  or  order,  or  orders;  an<l  if  any  county,  city,  township, 
or  village  treasurer  or  collector  of  taxes  shall  so  contract  for  or  purchase  any  such 
order  or  warrant,  he  shall  not  be  allowed  in  settlement  the  amount  of  said  order  or 
ivarrant,  or  any  part  thereof,  and  shall  also  forfeit  the  whole  amount  due  on  snch 
order  or  warrant,  to  be  recovered  by  civil  action,  at  the  suit  of  the  state  of  Ne- 
1>raska,  for  the  use  of  the  school  fund  of  the  county. 

4051.  A  tax  of  thirty  dollars,  for  state  purposes,  shall  be  levied  on  each  ped- 
dler of  watches,  clocks,  jewelry,  or  patent  medicines,  and  all  other  wares  and  mer- 
cliandise,  for  a  license  to  peddle  throughout  the  state  for  one  year. 

4052.  Such  license  may  be  obtained  from  the  county  clerk  of  any  county, 
*upon  paving  the  proper  tax  to  the  treasurer  thereof,  and  takmg  his  receipt  therefor. 

4058.  Any  person  so  peddling  without  a  license  is  guilty  of  a  misdemeanor, 
and  the  person  actually  peddling  is  liable,  whether  he  be  the  owner  or  not,  and  upon 
conviction  thereof  shall  be  fined  the  sum  of  fifly  dollars  and  stand  committed  until 
the  fine  is  paid  or  he  be  discharged  as  provided  by  law;  and  if  any  peddler  refuses 
to  exhibit  his  license  to  any  person  requiring  a  view  of  the  same,  he  shall  be  pre- 
sumed to  have  none,  and  if  he  produces  a  license  upon  trial,  such  peddler  shall  pay 
all  costs  of  prosecution. 

4054.  On  or  before  the  first  day  of  October,  annually,  and  at  such  other  times 
as  the  county  board  may  direct,  the  county  treasurer  shall  make  out  and  file  with 
the  county  clerk  a  statement  in  writing,  setting  forth  in  detail  the  name  of  each 
person  charged  with  personal  property  tax  which  he  and  other  collectors  have  been 
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unable  to  collect,  by  reason  of  the  removal  or  insolvency  of  the  person  chained  with 
SQcb  tax,  the  value  of  the  property  and  the  amount  of  tax,  the  cause  of  inability  to 
collect  such  tax,  in  each  separate  case,  in  a  column  provided  in  the  list  for  that  pur- 
pose. Said  treasurer  shall,  at  the  same  time,  make  out  and  file  with  the  county 
clerk  a  similar  detailed  list  of  errors  in  assessment  of  real  estate,  and  errcfhs  in  foot- 
ing of  tax  books,  giving  in  each  case  a  description  of  the  property,  the  valuation  and 
amount  of  the  several  taxes  and  s|)ecial  assessments,  and  cause  of  error.  The  truth 
of  the  statement  contained  in  such  lists  shall  be  verified  by  affidavit  of  the  county 
treasurer. 

CJited,  12,«37  (12  N.  W.,  114). 

4055.  If  any  lands  or  lots  shall  be  delinquent  for  taxes  or  special  assessments, 
the  treasurer  shall  be  entitled  to  a  credit  in  his  final  settlem^*nt  for  the  amount  of 
the  several  assessments  thereon,  the  county  to  allow  the  amount  of  f>rintpr's  fees 
thereon,  and  be  entitled  to  said  fees  when  collected.  '''The  county  treasurer  shall 
Mttle  with  the  board  of  county  commissioners  on  Wednesday  after  tne  first  Tues- 
day in  January,  and  on  the  first  Monday  in  July  in  each  year,  and  at  sucii  otiier 
times  as  the  county  board  may  direct,  at  which  times  the  county  treasurer  shall  file 
with  the  county  clerk  a  statement  showing  the  amount  of  money  collected  since  last 
settlement,  from  what  source  derived,  and  amount  of  moneys  pai<l  out,  an<I  for  what 
purpose,  together  with  the  vouchers  for  same,  t^e  amount  of  taxes  due  and  unpaid, 
and  the  amount  of  money  on  hand  belonging  to  the  several  funds;*  Provided,  That 
the  county  treasurer  shall  not  be  entitled  to  credit  for  delinquent  personal  property 
tax  until  he  has  filed  with  the  clerk  an  affidavit  that  he  has  been  unable  to  collect 
the  tax  due  thereon  by  reason  of  a  want  of  personal  property  of  the  owner  thereof, 
and  that  to  the  best  of  his  knowledge  and  belief  no  personal  property  of  any  such 
owner  is  in  the  county. 

Amended  aod  aU  from  *  to  *  inserted  18^3,  p.  282.  It  is  only  where  the  county  board  has 
failed  to  settle  with  and  allow  the  treasurer  credit  for  snch  property  as  hfe  is  unable  to  collect  or  for 
errors  in  the  assessment  of  real  estate,  or  tbotinies  of  tax  hooks,  that  the  county  c^erk  has  aiHhority 
to  examine  such  lists  and  correct  the  same.  14,  290  (15  N.  W.,  714).  Cited,  12,  63H  (12  N.  W.\ 
114). 

4056.  If  there  be  no  seflsion  of  the  county  boaxd  held  at  the  proper  time 
for  settling  and  adjusting  the  accounts  of  the  county  treasurer,  it  shall  be  the  duty 
of  the  treasurer  to  file  the  lists  with  the  county  clerk,  who  shall  examine  said  lists 
and  correct  the  same,  if  necessary,  in  like  manner  as  said  board  is  required  to  do. 
Said  county  clerk  shall  make  an  accurate  computation  of  the  value  of  the  property 
and  the  amount  of  the  delinquent  tax  and  special  assessments  returned,  for  which 
the  collector  is  entitled  to  credit 

4067.  The  county  clerk  shall  immediately,  in  either  case,  certify  to  the 
auditor  of  public  accounts  the  valuatioil  of  property  and  the  amount  of  state 
tax€s  thereon,  for  which  the  treasurer  may  be  allowed  credit. 

4058.  The  county  clerk  shall  also  at  the  same  time  certify  to  the  several 
authorities  or  persons  with  whom  the  county  treasurer  is  to  make  settlement,  show- 
ing the  valuation  of  property  and  amount  of  taxes  and  special  assessments  due 
thereon  allowable  to  said  treasurer  in  the  settlement  of  their  several  accounts. 

4059.  The  auditor  and  other  proper  authorities  or  persona  shall,  in  their  final 
settlements  with  the  treasurer,  allow  him  credit  for  the  amount  so  certified;  Pro- 
vided, That  if  the  auditor  or  such  other  proper  authorities  or  persons  shall  have  reason 
to  believe  that  the  amount  stated  in  said  certificate  is  not  correct,  or  that  the  allow- 
ance was  illegally  made,  he  or  they  shall  return  the  same  for  correction ;  and  when 
the  same  shall  appear  to  be  necessary,  in  the  opinion  of  the  auditor  or  such  other 
proper  authorities  or  persons,  he  or  they  shall  designate  and  appoint  some  conipe- 
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tent  person  to  examine  the  treasurer's  books  and  settlement,  and  the  person  so  des- 
ignated and  appointed  shall  have  access  to  the  tt'easurer's  books  and  papers  apper- 
taining to  such  treasurer's  office  or  settlement  for  the  purpose  of  making  soch 
•examination. 

Connty  board  fai»  authority  to  employ  oompetent  penoDs  to  examine  aoooante  of  treasam, 
:and  where  snch  appointment  has  been  made  and  seryicee  rendered,  neoeesity  for  appointment  will 
be  presamed.  12,  640  (12  N.  W.,  114).  Connty  board  the  sole  jndges  of  when  the  books  shonld 
be  examined;    16,  34  (19  N.  W.,  637). 

4060.  In  all  cases  when  the  a^fustllient  is  made  with  the  county  derk,the 
county  board  shall,  at  the  first  session  thereafter,  examine  such  settlement,  and  if 
found  correct  shall  enter  an  order  to  that  effect;  but  if  any  omission  or  error  is  found 
said  board  shall  cause  the  same  to  be  corrected  and  a  correct  statement  of  the  facts  in 
the  case  forwarded  to  the  auditor  and  other  proper  authorities  or  persons,  who  shall 
-correct  and  adjust  the  treasurer's  accounts  accordingly. 

4061.  The  county  clerk  shall  make  out  and  deliver  to  the  county  treasurer,  as 
«oon  as  adjustment  is  made  with  the  county  board  or  county  clerk,  annually,  the 
statements,  certificates,  and  lists  appertaining  to  the  settlement  of  the  accounts  of 
such  treasurer;  which  statement,  certificates,  and  list  shall  be  made  out  in  proper 
form,  under  his  seal  of  oflBce,  on  blanks  which  it  is  hereby  made  the  duty  of  the 
■auditor  to  furnish,  annually,  for  that  purpose.  The  treasurer  shall  deliver  the  same 
to  the  auditor  and  make  a  final  Bettlement  of  l)is  accounts  on  or  before  the  first 
■day  of  February  in  each  year;  Provided,  That  in  all  cases  where  the  statements, 
certificates,  and  list  appertaining  to  a  final  settlement  of  a  treasurer  are  on  file  with 
the  auditor,  on  or  before  the  first  day  of  February,  the  auditor  shall  not  charge  in- 
terest on  the  balance  found  due  on  the  account  of  such  treasurer,  for  fifteen  days 
after  mailing  said  auditor's  statement  showing  balance  due  the  state  on  such  treas- 
urer's account;  Provided  further ,  That  this  section  shall  not  be  held  to  relieve  any 
collector  from  the  payment  of  interest  charged  on  his  Recount  by. reason  of  failure 
to  make  payment  to  the  state,  at  other  time  or  times,  as  required  by  this  or  any 
other  act  of  the  legislature  of  this  state. 

4062.  The  county  clerk  shall  fdmish  a  duplicate  copy  of  said  statement, 
•duly  certified,  whenever  requested  so  to  do  by  the  auditor.  If  the  statement  of 
credits  herein  required,  or  any  of  the  items  therein,  are  objected  to  by  the  auditor, 
he  shall  return  the  statement  to  the  county  clerk,  stating  his  obiections,  and  said 
clerk  shall  examine  and  correct  or  explain  the  same  satisfactorily  and  return  the 
statement  to  said  auditor. 

4063.  If  any  county  treasurer  shall  have  paid,  or  may  hereafter  pay,  into 
the  state  treasury  any  greater  sum  or  sums  of  money  than  are  legally  and  justly 
due  from  such  collector,  after  deducting  abatements  and  commissions,  the  auditor 
shall  issue  his  warrant  for  the  amount  so  overpaid,  which  shall  be  paid  out  of  the 
fund  or  funds  so  overpaid  on  said  warrant 

Even  under  this  a  specific  appropriation  must  have  been  made  bj  legislature.  ,  18,  222  (24 
N.W.,683. 

4064.  The  treasurers  of  the  several  counties  shall  pay  into  the  state  ta^asuiy 
^all  funds  in  their  hands  belonging  thereto  on  or  before  the  tenth  day  of  Febnuuy 
and  tenth  day  of  October  in  each  year,  and  at  such  other  times  as  the  state  treasurer 
«hall  require,  and  the  funds  so  paid  in  shall  be  the  identical  state  warrants,  if  any 
received  by  the  treasurer  for  payment  of  the  taxes,  or  in  coin  or  in  treasury  notes  of 
the  United  States. 

Atnended  1883,  p.  283. 

4065.  Upon  ascertaining  the  amount  due  to  the  state  from  any  treasurer  or 
other  person,  the  auditor  shall  give  such  person  a  statement  of  the  amount  to 
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he  paid^  abd  upon  the  presentation  of  such  statement  to  the  state  treasurer,  and  the 
payment  of  the  sum  stated  to  be  due,  the  treasurer  shall  give  duplicate  receipts 
therefor,  one  of  which  shall  be  filed  in  the  auditor's  office,  and  entered  in  a  book  to 
be  kept  for  that  purpose,  and  the  other  shall  be  countersigned  by  the  auditor  and 
delivered  to  the  person  making  the  payment;  and  no  payment  shall  be  considered 
as  having  been  made  until  the  treasurer's  receipt  shall  be  countersigned  by  the 
tiuditor  as  aforesaid. 

4066.  Any  treasurer  failing  to  pay  into  the  state  treasury  the  amount  due 
the  state  on  his  account  for  state  and  other  taxes,  at  the  time  or  times  required  by 
this  act,  shall  pay  interest  at  the  rate  of  ten  per  cent  per  annum  from  the  time  the 
same  became  due  until  the  same  is  paid;  and  it  shall  be  the  duty  of  the  auditor  to 
<;barge  such  interest  to  the  account  of  every  treasurer  failing'  to  pay  at  the  time  or 
times  required  by  this  act.  In  no  case  shall  the  auditor  be  permitted  to  remit  such 
interest,  unless  satisfactory  evidence  from  the  county  board  is  presented  to  him, 
showing,  by  official  action  taken  by  such  board,  lawful  cause  why  the  collector  could 
not  pay  over,  in  part  or  in  whole,  the  amount  due  on  such  treasurer's  account  with 
the  state. 

4067.  Upon  the  final  settlement  of  any  account  with  the  state,  the  auditor 
shall  give  the  treasurer  duplicate  certificates,  under  his  seal  of  office, letting  forth 
that  said  treasurer  has  settled  and  paid  into  the  state  treasury  the  full  amount  due 
from  him  on  said  account;  and  it  shall  be  the  duty  of  the  treasurer  to  file  one  of 
said  certificates  in  the  office  of  the  county  clerk,  within  twenty  days  after  receiving 
the  same.  If  any  treasurer  shall  neglect  or  refuse  to  file  one  of  said  certificates  as 
above  required,  the  county  clerk  shall  leave  a  written  notice  at  the  office  of  said 
treasurer,  requiring  him  to  appear  before  the  county  board  at  their  next  session,  and 
show  cause  why  he  has  not  filed  the  certificate  aforesaid;  and  if  the  treasurer  shall 
not  show  that  he  has  paid  over  the  full  amount  due  from  him,  and  make  a  final  set- 
tlement with  the  state  and  county,  or  that  he  has  a  lawful  excuse  for  &iling  to  do 
so,  his  office  as  treasurer  shall  be  declared  vacant  by  said  board,  and  the  same  filled 
as  in  other  cases  of  vacancy  by  reason  of  death  or  otherwise. 

4068.  The  county  treasurer  shall  report  and  pay  Over  the  amount  of  tax 
and  special  assessments  due  to  towns,  districts,  cities,  villages,  corporations,  and 
ipersons,  collected  by  him,  when  demanded  by  the  proper  authorides  or  persons. 

May  be  oompeUed  by  mandamus.     23,  508  (37  N.  W.,  77). 

4069.  Any  county  treasurer  failing  to  make  reports  and  payments  herein- 
before required  for  five  days  after  demand  made  as  aforesaid,  the  auditor,  or  such 
other  authorities  or  persons,  may  bring  suit  upon  the  bond. 

4070.  If  any  county  treasurer  foils  to  account  and  pay  over  as  required  in 
the  preceding  sections,  his  ofBce  may  be  declared  vacant  by  the  county  board,  as 
provided  in  section  168  [4067]. 

4071.  The  bond  OI  every  county,  town,  or  district  collector  shall  be  held  to  be 
-security  for  the  payment  by  such  collector  to  the  state  treasurer,  county  treasurer, 
and  the  ^veral  cities,  towns,  and  villages,  and  proper  authorities  and  persons,  re- 
spectively, of  all  taxes  and  special  assessments  which  may  be  collected  or  received 
hy  him  on  their  behalf,  by  virtue  of  any  law  in  force  at  the  time  of  giving  such 
bond,  or  that  may  be  passed  or  take  efiect  thereafter. 

The  treasurer  can  only  make  final  settlement  by  paying  over  the  moneys  that  are  in  his  hands. 
J>e]iyery  of  certificates  of  deposit  which  are  not  paid  is  not  sufficient^  even  though  accepted  by  his 
successor  as  payment.     14,  256  (15  N.  W.,  369). 

4072.  Upon  the  failure  of  any  county  treasurer  to  make  settlement  with  the 
auditor,  the  auditor*shall  sue  the'  treasurer  and  his  sureties  upon*  the  bond  of 
«uch  treasurer,  or  sue  the  treasurer  in  such  form  as*  may  be  necessary,  and  take  all 
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each  proceedings,  either  upon  such  bond  or  otherwise,  as  may  be  neeessarj  to  protect 
the  interests  of  the  state. 
9,  435(2N.W.,742.  892). 

4073.  When  suit  is  instituted  in  behalf  of  the  state,  it  may  be  in  any 
court  of  record  in  this  state  having  jurisdiction  of  the  amount;  and  process  may  be 
directed  to  any  county  in  the  state.  If  any  proceeding  against  any  officer  or  person 
whose  duty  it  is  to  collect,  receive,  settle  for,  or  pay  over  any  of  the  revenues  of  the 
state,  whether  the  proceeding  be  by  suit  on  the  bond  of  such  officer  or  person,  or 
otherwise,  the  court  in  which  such  proceeding  is  pending  shall  have  power,  io  a 
.  summary  way,  to  oorapel  such  officer  or  person  to  exhibit  on  oath  a  full  and  fiiir 
statement  of  all  moneys  by  him  collected  or  received,  or  which  ought  to  be  settled 
for  or  paid  over,  and  to  disclase  all  such  matters  and  things  as  may  be  necessary  to 
a  full  understanding  of  the  case,  and  the  court  may,  upon  hearing,  give  judgment 
for  such  sum  or  sums  of  money  as  such  officer  or  person  is  liable  in  law  to  pay. 
And  if,  in  a  suit  upon  the  bond  of  any  such  officer  or  person,  he  or  his  sureties,  or 
any  of  them,  shall  not  for  any  reason  be  liable  upon  the  bond,  the  court  may,  never- 
theless, give  judgment  against  such  officer  and  such  of  his  sureties  as  are  liable,  for 
the  amount  he  or  they  may  be  liable  to  pay,  without  r^ard  to  the  form  of  the  ac- 
tions or  pleadings. 

•  4074.  Cities,  towns,  villages,  or  corporate  authorities,  or  persons  aggrieved, 
may  prosecute  suit  against  any  treasurer  or  other  officer  collecting  or  receiving 
funds,  for  their  use,  but  [by]  suit  upon  the  bond,  in  the  name  of  the  state  of  Ne- 
braska, for  their  us.,  in  any  court  of  competent  jurisdiction,  whether  the  bond  has 
been  put  in  suit  at  the  instance  of  the  auditor  or  not.  Cities,  towns,  villages,  and 
other  corporate  authorities  or  persons  shall  have  the  same  rights  in  any  suits  or 
proceedings  in  their  behalf  as  is  provided  in  case  of  suits  by  or  in  behalf  of  the 
state. 

4075.  When  assessment  rolls  or  collectors'  books,  in  whole  or  in  part,  of  any 
county,  town,  city,  village,  or  district,  shall  be  lost  or  deiJtroyed  by  any  means 
whatever,  a  new  assessment,  or  new  books,  as  the  case  may  require,  8hall  be 
made  under  the  direction  of  the  county  board.  Said  board  shall,  in  such  cases,  fix 
reasonable  times  and  dates  for  performing  the  work  of  assessment,  equalization,  levy, 
extension,  and  collection  of  taxes,  and  paying  over  the  same,  or  making  new  boolra, 
as  the  circumstances  of  the  case  may  require.  All  the  provisions,  of  this  chapter 
shall  apply  to  the  dates  fixed  by  the  county  board,  in  the  same  manner  that  they 
apply  to  the  dates  for  similar  purposes,  as  fixed  by  this  chapter.  The  county  board 
is  hereby  fully  empowered  to  select  and  appoint  persons,  where  it  may  find  the  same 
necessary  to  carry  into  effect  the  provisions  of  this  section. 

4076.  Whenever  it  shall  come  to  the  knowledge  of  the  auditor  that  any  county, 
township,  city,  district,  or  town,  or  any  well  defined  locality  thereof,  or  any  particu- 
lar class  of  property  therein,  may  hereafter  be  released,  from  any  cause  whatever, 
from  its  just  proportion  of  state  taxes,  said  auditor  shall  cause  snit  to  be  com- 
menced in  an  action  of  debt,  in  the  name  of  the  state  of  Nebraska,  either  against 
the  municipality  or  against  the  property  unjustly  released  from  taxation,  or  the 
owners  thereof,  for  the  amount  of  such  tax,  in  the  supreme  court  of  this  state,  and 
when  judgment  may  be  recovered  in  any  such  case,  the  auditor  shall  levy  a  rate  of 
tax  on  the  equalized  valuation  of  all  property  or  particular  class  of  property  in  such 
county,  township,  city,  district,  town,  or  locality,  as  the  case  may  be,  as  will  pay  the 
state  the  amount  of  such  judgment  and  costs;  and  it  shall  be  the  duty  of  the 
county  clerk  of  the  proper  county  to  extend  such  rate  of  t$ix  with  the  state  tax  of 
the  year  directed  in  the  auditor's  certificate.     Any  county  clerk  neglecting  or  refus- 

Digitized  by  CjOOQIC 


Cja.  46.  TAXATION.  881 

ing  to  extend  such  rate^  as  certified  to  him  by  the  auditor^  shall  be  remoyed  irom 
his  office^  and  in  addition  thereto  shall  be  subject  to  a  fine  of  $5^000  and  damagcn 
caused  by  such  neglect  or  refusal^  to  be  sued  for  by  the  auditor,  in  an  action  of 
debt,  in  the  name  of  the  state  of  Nebraska,  in  the  supreme  court  of  this  state;  Pro^ 
videdy  That  in  cases  where  the  auditor  and  proper  local  authorities  of  the  proper 
municipality  can  arrange  to  make  such  levy  to  reimburse  the  state  in  such  cases,, 
without  suit,  the  auditor  is  hereby  authorized  to  pursue  such  course. 

4077.  It  shall  be  the  duty  of  the  auditor  to  fomisli  suitable  blanks  for  the 
assessment  of  property,  for  the  settlements  by  county  treasurers  with  said  auditor, 
and  all  other  books  and  blanks  required  by  this  act,  which  shall  be  paid  by  tlTe 
8tate  out  of  any  funds  appropriated  for  that  purpose.  Such  books  and  blanks  shall 
be  uniform,  and  the  auditor  shall  from  time  to  time  furnish  county  officers  with 
tiecessaiy  instructions  to  carry  the  provisions  of  this  act  into  effect,  and  all  such  in- 
structions shall  be  strictly  complied  with  by  the  officers  in  the  performance  of  their 
respective  duties.  He  shall  give  his  opinion  and  advice  on  all  questions  of  doubt 
as  to  the  true  intent  and  meaning  of  the  provisions  of  this  act. 

4078.  The  owner  of  any  certificate  or  certificates  of  tax  sale  upon  any 
tract  of  land  or  town  lot  shall  be  deemed  to  be  the  assignee  and  owner  of  all  the 
liens  for  taxes  of  the  state,  county,  city,  village,  township,  district,  and  other  mu- 
nicipal subdivbions  for  which  such  tract  or  lot  was  sold,  and  may,  instead  of  de- 
manding a  deed  therefor,  as  provided  in  this  act,  proceed  by  action  at  any  time 
before  the  expiration  of  five  years  from  the  date  of  such  certificate,  to  foreclose 
the  same,  and  cause  the  tract  or  lot  to  be  sold  for  the  satisfaction  thereof,  and  of  all 
prior  and  subseouent  taxes  paid  thereon,  in  all  respects  as  far  as  practicable,  in  the 
same  manner  and  with  like  effect  as  though  the  same  were  a  mortgage  executed  to 
the  owner  of  such  certificate  or  certificates  for  the  amount  named  therein,  together 
with  such  subsequent  and  prior  taxes  paid  thereon  by  the  person  having  or  owning 
the  title  to  said  land  or  lot  adverse  thereto.  More  than  one  certificate  on  the  same 
property  may  be  included  in  the  same  action,  but  each,  together  with  prior  and 
subsequent  taxes  paid  thereon,  shall  be  deemed  and  stated  as  a  separate  cause  of  ac- 
tion; Provided^  That  no  action  to  foreclose  any  such  lien  shall  be  maintained  unless 
the  owner  of  any  such  certificate  shall  have  served  notice  on  the  owner  or  occupant 
of  the  land  mentioned  therein  within  the  time  and  in  the  same  manner  as  provided  > 
in  section  123  [4022]. 

Former  laws  relating  to  forecloetire  of  tax  liens  cited  and  discussed.  Not  necessary  to  bring  ac- 
tion  to  test  validity  of  tax  deed  before  bringing  action  to  foreclose  tax  lien.  11, 377  (9  N.  W.,  477). 
Statute  does  not  begin  to  mn  nntil  title  fkils.  If  properly  commenced,  taxes  back  of  the  five 
years  may  be  recovered.  16.  297  (20  N.  W.,  347).  Holder  of  defective  tax  deed  may  brine  ac- 
tion to  foreclose  lien  without  first  trying  the  validity  of  his  title.  16, 195  (20  N.  W.,251).  Where 
taxes  are  a  valid  charge  on  land,  mere  technicalities  will  not  prevent  the  foreclosure  of  the  lien. 
16,  400  (20  N.  W.,  641).  One  in  adverse  possession  for  ten  years  thereby  acquires  absolntetitle, 
free  from  liens  of  taxes  existing  prior  to  commencement  of  period.  27,  834  (44  N.  W.,  30). 
Holder  may  Join  as  many  tracts  or  descriptions  belonging  to  one  defendant  as  he  may  see  fit,  but 
each  tract  will  constitute  a  separate  cause  of  action  and  should  be  separately  stated  and  numbered. 
14,  564  (16  N.  W.,  837).  If  assessor  failed  to  swear  to  assessment  roll,  the  lien  for  taxes  cannot 
be  enforced.     14,  686  (16  N.  W.,  837).    See  21,  83(31  N.  W.,  266);  21,  648  (32  N.  W.,  ~" 


4079.  If  the  owner  of  any  such  certificate  shall  fail  or  neglect  either  to  de- 
mand a  deed  thereon,  or  to  commence  an  action  for  the  foreclosure  of  the  same, 
as  provided  in  the  preceding  sections,  within  five  years  from  tlie  date  thereof,  the 
same  shall  cease  to  be  valid  or  of  any  force  whatever,  either  as  against  the  person 
holding  or  owning  the  title  adverse  thereto,  and  all  other  persons,  and  as  against 
the  state,  county,  and  all  other  municipal  subdivisions  thereof. 

4080.  In  any  case  in  which  the  plaintifT  shall  recover  in  an  action  for  the  fore* 
56 
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olosore  of  tax  IteilBi  as  provided  in  this  act,  he  shall  be  entitled  to  interest  on 
each  amount  [^aid  by  him^  and  evidenced  by  his  certificates  of  tax  sale  and  receipts 
for  tares  paid^  at  the  rate  of  twenty  per  cent  per  annnm  from  the  date  of  each  paj- 
ment  for  the  term  of  two  years^  and  at  the  rate  often  per  cent  per  annum  on  each  of 
said  amouut'i  from  and  ai^er  the  expiration  of  said  two  years^  and  until  the  rendi- 
tion of  tlia  decree  of  foreclosure,  which  decree  shall  draw  interest  as  in  other  cases. 
At  the  time  of  the  rendition  of  such  decree  the  court  shall  award  to  the  plaintiff  an 
attorney's  fee  equal  to  tee  per  cent  thereof,  which  shall  be  taxed  as  a  {)art  of  the 
coeU  in  the  action, 

4081.  The  words  and  plirases  following,  whenever  used  in  this  act,  shall  be 
COnstnied  to  include  in  their  meaning  the  definitions  set  opposite  the  same  in  this 
section,  whenever  it  shall  be  necessary  to  the  proper  construction  of  this  act: 

iBt.  Assessor— Assessors. — ^Town^  district^  precinct,  and  deputy  assessors. 

2d,  Auditor, — Auditor  uf  public  accounts. 

3d,  Bank— Banker— Broker— Stock  jobber. — Whoever  has  money  em- 
ployed in  the  business  of  dealing  in  coin,  notes,  or  bills  of  exchange,  or  in  any 
businegg  of  dealing  in  or  buying  or  selling  any  kind  of  bill  of  exchange,  checks, 
drafts,  bank  notes,  promissory  notes,  bonds,  warrants,  or  other  writing  obligatory, 
or  stocks  of  any  kind  or  deseription  whatsoever,  or  receiving  money  on  deposit. 

4th,  Collector^Collectors. — County,  town,  district,  and  deputy  collectors, 
including  county,  city,  and  township  treasurers. 

6th.  County  board, — The  board  of  supervisors — the  board  of  county  com- 
missi one  r^, 

6 til.  CreditSi — Every  claim  or  demand  for  money,  labor,  interest,  or  other 
valnable  thing,  due  or  to  l>eeonie  due,  not  including  money  on  deposit. 

7th.  He, — Male,  female,  company,  corporation,  firm,  society,  singular  or  plural 
number. 

12th,  Beal  property— Eeal  estate— Land— Tract— Lot.— Not  only  the 
land  itscilf,  whether  laid  out  in  town  or  city  lots,  or  otherwise,  with  all  things  con- 
tained therein,  but  also  all  buildings,  structures,  and  improvements,  and  other  per- 
manent fixtures,  of  whatsoever  kind,  thereon,  and  all  rights  and  privil^es  belong- 
ing or  in  anywise  pertaining  thereto,  except  where  the  same  may  be  otherwise 
denominated  by  this  act- 

l3tlK  Shares  of  stook— Shares  of  capital  stock.— The  shares  into  which 

the  capital  or  stock  of  every  incorporated  company  or  association  may  be  divided. 
14th.  Tax — Taxes. — Any  tax,  special  assessments,  or  costs,  interest  or  pen- 
alty imposed  upon  prci|>erty- 

4082-  An  act  entitle<l  *'An  act  to  provide  a  system  of  revenue/'  approved 
February  15, 1869,  and  all  acts  and  parts  of  acts  supplemental  to  and  amendatory 
thereof,  and  all  acts  and  partB  of  acts  inconsistent  with  the  provisions  of  this  act, 
are  hereby  repealed;  Provided,  Thsit  such  repeal  shall  not  in  any  manner  afiect 
any  rights  heretofore  acquired,  or  the  collection  of  any  taxes  heretofore  levied  or 
ass^sed,  or  the  vatidity  of  any  sales  for  taxes  heretofore  made,  or  any  right  hereto- 
fore acquire*!  under  any  law  of  this  state. 

Sec.  403;!.  "An  acl  to  provide  for  correcting  mistakes  In  the  assessment  and  taxation  of 

property.'*     1873-     In  fore*  February  27.    G.  S.,  p.  939. 

4083-  If  on  the  asatssnient  roll  there  be  an  error  in  the  name  of  the  person 
asseaaed,  or  any  taxable  property  shall  not  be  entered  thereon,  the  name  may  he 
changed,  and  the  property  entered  on  the  list  by  the  assessor  after  the  roll  shall  be 
returiieti  to  the  county  clerk  ;  aiich  error  may  be  corrected,  or  the  omission  sap- 
plied,  by  the  county  commissioners.     The  county  commissioners,  upon  being 
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satisfied  of  such  error  or  omission,  shall,  at  a  regular  meeting  of  the  board,  make 
an  order  requiring  the  person  to  be  aflTected  to  show  cause,  at  a  day  to  \)e  therein  ap- 
pointed, why  the  error  should  not  be  corrected,  or  omission  supnlied,  and  his  name 
and  the  property  be  entered  on  the  tax  list;  such  order  shall  be  served  upon  the 
party,  or  posted  up  on  the  property  thirty  days  before  the  day  appointed  therein  for 
showing ^cause ;  if  no  cause,  or  no  sufficient  cause  be  shown  to  the  contrary,  the  com- 
missioners shall  assess  such  property,  and  order  such  error  corrected,  or  omission 
supplied,  and  the  name  of  the  person,  and  description  of  the  property  entered  on 
the  tax  list,  and  the  tax  shall  be  collected  as  in  other  casses;  but  proceedings  to  cor- 
rect such  error  or  supply  such  omission  must  be  instituted  within  six  months  from 
the  time  the  taxes  would,  if  regularly  assessed,  have  become  delinquent. 

Sees.  4084  and  4065.  ''An  act  to  provide  for  crimiDal  liabUity  and  pnnisbment  of  owners  of 
personal  property  who  shaU  remove  the  same  from  their  nsnal  place  of  bnsiness,  use,  or  residence  to 
nvoid  a  listment  for  taxable  purposes,  or  who  shaU  fail  to  make  snch  listraent  when  Raid  property 
^hall  be  temporarily  absent  from  said  place  of  business,  use,  or  residence."  1885,  p.  313.  In  foro^ 
March  4. 

4084.  That  any  person  who  shall  remove  personal  property  or  cause  the 
same  to  be  removed  from  the  precinct  of  his  or  her  residence,  or  usual  place  of  use 
or  business,  or  place  of  keepine  or  deposit  of  the  same,  for  the  purpose  of  avoid- 
ing listment  of  said  personal  property  for  taxation,  or  any  person  who  shall  fail 
or  refuse  to  list  such  personal  property  as  required  by  law,  when  the  same  shall  be 
temporarily  removed  from  the  precinct,  place  of  residence  of  the  owner,  or  other 
place  where  the  same  shall  usually  be  kept  or  used,  said  owner,  or  agent  of  said 
owner,  or  either  of  them  or  in  case  of  a  cor]>oration,  the  manager  or  other  person 
in  charge  or  possession  of  such  property,  shall  on  conviction  be  fined  not  exceeding 
one  hundred  dollars. 

4086.  The  words  "  person  "  and  "  his  or  her/'  where  they  occur  in  the  fore- 

^ing  section,  shall  be  construed^  where  the  same  is  applicable,  to  mean  any  and 

all  corporations  who  have  personal  property  liable  to  taxation. 

Sees.  4086  and  4087.  **An  act  to  make  taxes  a  perpetual  lien  npon  certain  personal 
proper^  from  March  1  in  each  cnrreiit  year,  and  declaring  the  same  personal  for  the  pnrposes  of 
taxation."    18T7,  p.  230.     In  force  Febrnary  13. 

4086.  That  taxes  upon  any  and  all  railroads  in  this  state,  indueling  road* 
t)ed,  right  of  way,  depots,  side  tracks,  ties,  and  rails,  now  constructed  or  hereafter  to 
be  constructed,  are  hereby  made  a  perpetual  lien  thereupon,  commencing  from 
the  first  day  of  March  in  each  current  year,  against  all  claims  or  demands  whatso* 
•ever  of  all  persons  or  bodies  corporate,  except  the  United  States  and  this  state,  and 
the  above  described  property,  or  any  part  thereof,  may  be  taken  and  held  for  the 
payment  of  all  the  taxes  assessed  against  said  railroad  company  in  the  several 
counties  in  this  state. 

4087.  The  property  mentioned  in  the  preceding  section  is  hereby  declared  to 

be  personal  for  the  purpose  of  taxation  and  collection  of  the  same. 

Sees.  4088  and  4089.  *<An  act  concerning  the  sale  of  glands  for  the  non-payment  of 
taxes.''    1876,  p.  93.    In  force  Fehraary  26. 

4088.  Whenever* it  shall  appear  to  the  county  commissioners  of  any  county, 
that  any  tract  of  land  or  town  or  city  lot  in  such  county  is  of  lesS  value  than 
the  amount  of  taxes  due  upon  it,  it  shall  be  their  duty,  at  any  meeting  after  said 
land  or  lot  shall  have  been  oflTered  for  sale  and  not  sold  for  want  of  bidders,  to  fix  a 
minimum  price  for  the  same,  and  certify  the  price  so  fixed  to  the  county  treasurer, 
and  such  land  or  lot  shall  be  sold  by  said  trea«:urer  as  other  lands  and  lots  are  sold 
at  "private  sale/'  at  not  less  than  said  minimum  price,  irrespective  of  the  amount  of 
taxes  due  upon  it;  and  such  sale  shall  convey  the  title  to  the  said  tract  or  parcel  of 
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land,  divested  of  all  liability  for  any  arrearages  of  taxes  or  penalty  which  may  re- 
main  after  applying  the  amount  for  which  it  was  held  thereon. 

4089.  All  lands  and  lots  so  sold  shall  be  subject  to  redemption,  and  the  pur- 
chaser thereof  shall  acquire  title  thereto  in  the  same  manner  as  other  lauds  sold  at 
tax  sale  in  this  state. 

Sees  4090  to  4099.  **An  act  to  provide  a  method  of  foreolosing  tax  liens  upon  real 
estate  in  certain  cases."    1876,  p.  107,     In  force  February  19. 

4090.  That  any  person,  persons,  or  corporation,  having  by  virtue  of  any 
provisions  of  the  tax  or  revenue  laws  of  this  state  a  lien  upon  any  I'eal  proper^ 
for  taxes  assessed  thereon,  may  enforce  SUOh  lien  by  an  action  in  the  nature  of 
a  foreclosure  of  a  mortgage  for  the  sale  of  so  much  real  estate  as  may  be  neoes^oy 
for  that  purpose^  and  costs  of  suit. 

I:>ee  6,  366. 

4091.  That  any  person,  persons,  or  corporation  holding  or  possessing  any 
certificate  of  purchase  of  any  real  estate,  at  public  or  private  tax  ^e,  or  any  tax 
deed,  shall  be  deemed  entitled  tO  foredose  such  lien  under  the  provisions  of 
this  act,  within  any  time  not  exceeding  five  years  from  the  date  of  tax  sale  (not  deed) 
upon  which  such  lien  is  based ;  And  provided,  That  the  taking  out  of  a  tax  deed  shall 
in  nowise  interfere  with  the  rights  granted  in  this  chapter. 

4092.  All  petitions  for  foreclosure  or  satisfiction  of  any  such  tax  lien  shall 
be  filed  in  tho  district  COUrt  in  chancery,  where  the  lands  are  situated. 

4093.  Service  of  process  in  causes  instituted  (inder  this  chapter  shall  be  the 
same  as  provided  by  law  in  similar  causes  in  thedistrict  courts^  and  where  the  owner 
of  the  land  is  not  known,  the  action  may  be  brought  against  the  land  itself,  but  in 
such  case  the  service  must  be  as  in  the  case  of  a  non-resident:  if  the  action  is  com- 
menced against  a  person  who  disclaims  the  land,  the  land  itself  may  be  8ul)stituted 
by  order  of  court  for  the  defendant,  and  the  action  continued  for  publication. 

4094.  All  sales  of  lands  under  this  chapter,  by  decree  of  court,  shall  be  made 
by  a  sheriff  or  other  person  authorized  by  the  court,  in  the  county  where  the  prem- 
ises or  some  part  of  them  are  situated. 

4095.  Beeds  shall  thereu]>on  be  executed  by  such  sheriff,  which  shall  vest  in 
the  purchaser,  the  same  title  that  was  vested  in  the  defendant  to  the  snit,  at  the 
time  of  the  assessment  of  the  tax  or  taxes  against  the  same;  and  such  deed  shall  be 
an  entire  bar  against  the  defendant  to  such  suit,  and  against  all  parties  or  hers 
claiming  under  such  defendants;  and  in  case  the  land  itself  is  made  defendant  m 
the  snit,  the  deed  shall  be  an  alisolute  bar  against  all  persons,  unless  the  court  pro- 
ceedings are  void  for  want  of  jurisdiction ;  the  object  and  intent  of  this  section  be- 
ing to  create  a  new  and  independent  title,  by  virtue  of  the  sale,  entirely  unconnected 
with  all  prior  titles. 

4096.  The  proceeds  of  every  sale  made  under  a  decree  by  virtue  of  this 
chapter,  shall  be  applied  to  the  discharge  of  the  debt  adjudged  by  the  court  to  be 
due,  and  of  the  costs  awarded,  and  if  there  be  any  surplus  it  shall  be  brought  iota 
court  for  the  use  of  the  defendant,  or  of  the  person  entitled  thereto,  subject  to  the 
order  of  the  court. 

4097.  If  such  surplus,  or  any  part  thereof,  shall  remain  in  court  for  the 
period  of  three  months  without  beinjr  applied  for,  the  court  may  direct  the  same  to 
be  put  out  at  interest,  under  the  direction  of  the  court,  for  the  benefit  of  the  de- 
fendant, his  representatives,  or  assigns,  to  be  paid  to  them  by  the  order  of  the  court; 
the  party  to  whom  said  surplus  shall  be  loaned  to  be  designated  by  the  conrf; 
and  the  sureties,  upon  which  said  money  is  loaned,  to  be  approved  by  the  judge. 

4098.  All  lands  sold  by  the  sheriff  by  virtue  of  this  act  shall  be  appraised^ 
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advertised;  and  sold  as  upon  execation^  and  the  title  conferred  by  his  deed  shall  be 
-entitled  to  all  the  presumptions  of  any  judicial  sale. 

4099.  This  act  shall  beconstmed  as  oumtllatiYe  and  not  exclusive^  in  respect 
to  the  remedy  for  enforcing  liens  and  collecting  delinquent  taxes,  by  sale  of  property 
or  otherwise,  in  the  cases  herein  provided  for,  and  shall  in  nowise  interfere  with, 
alter,  or  amend  the  existing  revenue  laws  of  the  state. 

Sees.  4100  to  4104.  '*An  act  to  authorise  county  commissioners  of  any  oonnty  to  fore- 
•olose  tax  liens  on  real  estate  when  the  same  have  been  parchased  by  them,  and  to  anthorim 
them  to  purchase  sach  real  estate  at  snch  foreclosare  sales  in  the  names  of  their  respective  conntiee, 
and  to  aathorixe  any  assignee  of  snch  tax  liens  to  foreclose  the  same.''  1881,  p.  325.  In  force 
February  28. 

4100.  That  in  all  cases  whenever  the  county  commissioners  of  any  county 
in  this  state  have  purchased  or  shall  hereafter  purchase  any  real  estate  for  taxes  of 
any  kind,  delinquent  for  one  year  or  more,  and  after  the  time  of  redemption  from 
such  sale  has  expired,  thev  may  in  the  name  of  their  respective  counties  proceed 
by  action,  at  any  time  before  the  expiration  of  five  years  from  the  date  of  such  sale, 
"to  foreclose  such  certificates  or  liens  in  the  district  court  of  such  county  and  to 
oause  the  tract  or  lot  to  be  sold  for  the  satisfaction  thereof,  and  of  all  prior  and  sub- 
sequent taxes  due  thereon,  in  all  respects  as  far  as  practicable  in  the  same  manner 
and  with  like  effect  as  though  the  same  were  a  mortage,  executed  by  the  owner  or 
owners  of  such  real  estate  to  the  owner  and  holder  of  such  certificate  or  liens  for  the 
amount  therein  expressed,  together  with  such  subsequent  and  prior  taxes  due 
thereon,  and  that  at  such  foreclosure  sales  such  county  commissioners  may,  if  they 
deem  best,  purchase  in  the  name  of  their  respective  counties  such  real  estate;  Pro^ 
videdy  That  no  action  shall  be  brought  and  maintained  by  said  eommi&sioners  unless 
the  amount  due  on  such  certificates  and  for  such  taxes  on  said  tract  or  tracts  of  land 
•shall  exceed  the  sum  of  two  hundred  dollars. 

Latter  part  of  this  section  held  nnconstitntional.    County  v.  Drimbley  32,        (49  N.  W.,  938.) 

4102.  That  any  assignee  of  such  tax  certificate  or  tax  lien  may  foreclose 
the  same  in  the  same  manner  and  with  like  effect  as  in  cases  where  such  county 
<K>mmis8ioners  may  under  the  provisions  of  this  act  proceed  to  foreclose  the  same, 
and  any  person  whomsoever  may  purchase  such  real  estate  at  such  foreclosure  sale; 
Pronidedy  That  the  limit  prescribed  in  the  proviso  to  the  first  section  shall  not  ap- 
ply to  the  aasignees  of  any  such  certificate. 

4103.  That  no  action  to  foreclose  such  liens  shall  be  maintained  unless  the 
owner  of  the  land  mentioned  in  such  certificate,  if  a  resident  of  the  state  or  the 
<X)unty,  shall  be  served  with  personal  notice  that  such  action  will  be  commenced 
at  least  three  months  before  the  expiration  of  the  time  of  redemption  on  such  sale, 
and  if  a  nonresident  of  the  state,  by  publication  for  four  consecutive  weeks,  the 
first  time  not  more  than  five  months  and  the  last  time  not  less  than  three  months 
before  the  time  of  redemption  shall  expire,  and  such  notice  shall  contain  the  same 
matter  which  is  provided  by  law  shall  be  embodied  in  the  notice  required  by  statute 
to  be  given  to  the  owner  or  occupant  of  lands  in  cases  when  tax  deeds  shall  be  ap- 
plied for  by  the  purchaser  or  purchasers  of  such  real  estate  at  such  tax  sale. 

4104.  That  such  real  estate,  when  ordered  by  the  court  in  such  action  of 
foreclosure  to  be  sold,  shall  be  appraised,  advertised,  and  sold,  either  by  the  sheriff 
or  by  special  master  commissioner  appointed  by  the  court,  in  the  same  manner  as  sales 
•on  foreclosure  of  mortgages  are  conducted,  and  that  no  such  real  estate  shall  be  sold 
under  such  foreclosure  for  a  less  sum  than  two-thirds  of  the  appraised  value  thereof. 

Sees.  4105  and  4106.  **An  act  to  provide  for  the  disposition  of  nnclaimed  moneys,  in  the 
lianda  of  the  oonnty  treasurer,  collected  as  penalties  on  delinquent  taxes.''  1887,  p.  585.  In  force 
Jnly  1. 

4106.  That  all  moneys  that  may  remain  in  the  treasuriesrof  the  various  counties 
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of  the  state  of  Nebraska  od  the  first  day  of  October,  A.  D.  1887,  and  which  have 
been  collected  as  penalty  on  delinquent  taxes  under  the  act  to  provide  a  sytseoi 
of  revenue,  approved  March  1, 1883,  shall  ou  that  day  revert  to  and  belong  to  the 
general  fund  of  the  several  counties,  when  the  same  has  been  collected. 

4106.  On  the  first  week  of  July,  1887,  the  county  treasurer  shall,  by  circa- 
lar  letter,  notify  all  parties  interested  that  unless  (hey  come  forward  and  receive 
said  amount,  on  or  before  October  first  following,  the  several  amounts  will  revert  to 
the  general  fund  of  the  county. 

Sees.  4107  to  4111.  ''An  act  to  authorisse  certain  oonnty  and  mnnicipal  oAoers  to  pur* 
Ohase  real  estate  at  tax  sale."    1879,  p.  182.     Id  force  Jane  1. 

4107.  That  at  all  tax  sales  provided  for  by  law  the  county  commiBSlonen 
of  the  several  counties  of  this  state  may  purchase  for  the  use  and  benefit,  and  in 
the  name  of  their  respective  countieSy  any  real  estate  therein  advertised  and 
offered  for  sale  when  the  same  remains  unsold  for  want  of  other  bidders.  The  re- 
spective county  treasurers  shall  issue  cortifieates  of  purchase  of  the  real  estate  so- 
sold  in  the  name  of  the  proper  county.  Such  certificates  shall  remain  in  the  custody 
of  the  county  treasurer,  and  at  any  time  the  county  commissioners  may  assign  &aA 
certificates  of  purchase  to  any  person  wishing  to  buy  for  the  amount  expr^sed  on 
the  face  of  the  certificate  and  interest  thereon  at  the  rate  per  cent  which  the  taxes 
were  drawing  at  the  time  of  purclmf^,  or  for  the  total  amount  of  all  tax  on  such 
real  estate.  Such  assignment  may  be  made  by  the  endorsement  of  the  county  derk 
of  his  name  on  the  back  of  each  certificate,  and  such  endorsement  shall  be  made  when 
requested  by  the  county  commissioners. 

4108.  Whenever  the  county  commissioners  of  any  county  in  this  state  have 
purchased  any  real  estate  in  two  successive  years  for  delinquent  taxes,  or  when  there 
are  three  years  or  more  of  delinquent  taxes  due  on  any  real  estate,  and  the  county 
commissioners  have  purchased  the  same  for  the  delinquent  taxes  due  thereon  at  a  sin- 
gle sale,  they  may  sell  and  assign  the  tax  certificates  issued  upon  such  purchase  for 
an  amount  not  less  than  fifty  |)er  cent  of  the  amount  expressed  in  such  certificates; 
*Providedy  That  if  such  real  estate  ^hall  consist  of  lot  or  lots  in  any  city,  town,  or 
village  in  this  state  the  taxes  upon  which  have  been  delinquent  for  any  three  years 
and  which  so  remain  delinquent  at  the  time  of  siile,  the  county  commissioners  may 
purchase  such  lot  or  lots  at  any  time  for  the  amount  of  such  delinquent  taxes  with- 
out the  interest,  and  may  sell  and  assign  the  tax  ^certificates  therefor  for  an  amount 
not  less  than  fifty  per  cent  of  the  amount  expressed  in  such  certificate. 

Amended  and  all  afler  *  added  1H81,  p.  322.  Legislature  cannot  anthoriae  sale  of  oartificate» 
for  less  than  amount  due  thereon  if  the  property  wiU  bring  it     17,  45  (22  N.  W.,  114). 

4109.  That  in  case  such  real  estate  be  within  the  corporate  limits  of  any  city 
or  village,  the  city  or  village  treasurer,  or  the  collectors  of  taxes  of  such  munici* 

Eality,  shall  have  the  same  power  and  is  authorized  to  purchase  any  real  estate  in 
is  city  or  village  in  like  manner  as  the  couuty  commissioners  may  purchase  as  speoi* 
fied  in  section  first  of  this  act  [41071;  and  the  said. municipal  treasurer  may  assign 
such  certificates  of  sale  (to  be  issued  to  him  by  the  county  treasurer  on  request)  by 
the  endorsement  of  his  name  on  the  back  of  each  certificate,  when  orderecf  to  do  so 
by  the  city  council  or  the  trustees  of  his  village,  but  no  such  certificate  shall  be  issued 
to  the  city  or  village  treasurer  by  the  couuty  treasurer  when  a  certificate  for  the  same 
tract  or  lot  has  been  issued  to  the  county  commi&sioners. 

4110.  Whenever  real  estate  is  purchased  by  county  commissioners,  or  by  the 
city  or  village  treasurer  or  collector,  the  county  treasurer  of  the  county  wherein  the 
real  estate  is  situated  shall  not  be  obliged  to  account  to  the  state  treasurer,  or  to  any 
person,  for  the  amount  of  taxes  due,  until  the  county  commissioners  or  city,  or  vil* 
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lage  authorities  have  sold  the  certificate  or  certificates  of  purchase  of  the  real  es'ate 
ffold.  '''And  in  all  cases  where  such  certificate  or  certificates  of  purchase  of  the 
real  estate  sold  shall  have  been  sold  and  assigned  by  the  county  commissioners  for 
an  amount  not  less  than  fifty  per  ct'ut  of  the  amount  expressed  in  such  certificates^ 
and  in  all  cases  where  real  estate  has  been  sold  by  the  treasurer  of  a  county  at  a 
minimum  valuation,  fixed  thereon  by  the  county  commissioners  in  cases  where  the 
amount  of  taxes  due  exc*ceds  the  valuation  of  said  real  estate,  and  in  all  cases  where 
the  tax  lien  is  foreclosed  by  the  county  commissioners,  the  county  treasurer  sliall  be 
I'equired  to  account  to  tlie  stute  treasurer,  or  any  city  treasurer  or  person^  for  the 
proportion  only  of  the  amount  actually  received  due  the  state  or  otherwise,  and  the 
county  treasurer  shall  receive  credit  for  the  full  amount  of  the  taxes  charged  up  by 
the  state,  or  city,  or  village  against  said  county  for  said  real  estate. 
All  after  *  as  it  now  reads,  added  1881,  p.  3i4. 

4111.  Whenever  there  is  more  than  one  year's  tax  due  upon  city  or  village 
real  estate,  the  certificate  of  purchase  may  be  assigned  by  the  municipal  treas- 
urer at  not  less  than  fifty  per  cent  of  the  tax  due,  and  when  such  certificate  is  as- 
signed by  the  city  or  village  treasurer,  or  collector,  and  not  before,  he  shall  pay  to 
the  county  treasurer  the  due  pro|K)rtion  of  the  state  and  county  tax,  and  for  the 
amount  of  the  corporation  tax,  the  city  or  village  treasurer  or  collector  may  receive 
the  indebtedne^  of  such  city  or  village. 

Sees.  4112  to  4116.  ''An  act  to  provide  for  the  payment  of  judgments  lecoVered  against 
miinicipal  corporationR."    1867  (Ter. ),  p.  13.    In  force  Febmary  18. 

4112.  That  whenever  any  judffment  shall  be  obtained  in  any  court  of  com- 
petent jurisdiction  in  this  territory  tor  the  payment  of  a  sum  of  money  against  any 
OOnntyy  township,  school  district,  road  district,  town  or  city  board  of  education,  or 
against  any  municipal  corporation,  or  when  any  such  judgment  has  been  recovered 
and  now  remains  unpaid,  it  shall  be  the  duty  of  the  county  commissioners,  school 
district  board  of  education,  city  council,  or  other  corporate  officers,  as  the  case  may 
require,  to  make  provisions  for  tiie  prompt  payment  of  the  same. 

4113.  If  the  amount  of  revenue  derived  from  taxes  levied  and  collected  for 
ordinary  purposes  shall  be  insufficient  to  meet  and  pay  the  current  expenses  for 
the  year  iif  which  the  levy  is  made,  and  also  to  pay  the  judgment  remaining  un- 
paid, it  shall  be  the  duty  of  the  proper  officers  of  the  corporation,  against  which 
anysuch  judgments  shall  have  been  obtained  and  remaining  unsatisfied,  to  at  once 
proceed  and  levy  and  collect  a  sufficient  amount  of  money  to  pay  off  and  discharge 
such  judgments. 

4114.  The  tax  shall  be  levied  upon  all  the  taxable  property  in  the  district, 
county,  township,  town,  or  city,  bound  by  the  judgment,  and  shall  be  collected  in  the 
same  manner  and  at  the  same  time  provided  by  law  for  the  collection  of  other  taxes. 

The  three  last  sections  anconntitntional.     StaU  v.  Walsh,  31,        (48  N.  W.,  26a) 

4115.  The  corporate  officers  whose  duty  it  is  to  levy  and  collect  taxes  for 
the  payment  of  the  current  expenses  of  any  such  corporation,  against  which  ajudg- 
ment  may  be  so  obtained,  shall  also  be  required  to  levy  and  collect  the  special  tax  . 
herein  provided  for,  for  the  payment  of  judgments. 

4116.  If  any  such  corporate  authorities  whose  duty  it  is,  under  the  provis- 
ions of  this  act,  to  so  levy  and  collect  the  tax  necessary  to  pay  off  any  such  judg- 
ment, shall  fail,  refuse,  or  neglect  to  make  provisions  for  the  immediate  payment  of 
of  such  judgments,  after  request  made  by  the  owner,  or  any  person  having  an  inter-  . 
est  therein,  such  officers  shall  become  personally  liable  to  pay  such  judgments, 
and  the  party  or  parties  [interested]  may  have  an  action  against  such  defaulting 
officers  to  recover  the  money  due  on  the  judgment,  or  he  or  they  having  such  inter- 
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€6t  mj^y  apply  to  the  district  court  of  the  county  in  which  the  judgment  is  obtained, 
ot  to  the  judge  thereof  in  vacation,  for  a  writ  of  mandamus  to  compel  the  proper 
oflScers  to  proceed  to  collect  the  necessary  amount  of  money  to  pay  off  such  indebt- 
edness, as  provided  in  this  act;  and  when  a  proper  showing  is  made  by  the  applicant 
for  said  writ,  it  shall  be  the  duty  of  the  court  or  judge,  as  the  case  may  be,  to  grant 
and  issue  the  writ  to  the  delinquents,  and  the  proceedings  to  be  had  in  the  premises 
vshall  conform  to  the  rules  and  practice  of  said  court,  and  the  laws  of  this  territory, 
ill  such  cases  made  and  provided. 
See  8,  94. 

Sec.  4117.  "Ad  act  to  provide  for  the  collection  of  taxes  in^oertain  cases."  1889,  p.  538.  fa 
force  Jane  30. 

4117.  That  whenever  tOWn  sites  have  been  located,  surveyed,  and  laid  oat 
in  this  state  under  any  law  of  the  state  or  the  territory  of  Nebraska,  or  under  any 
law  of  the  United  States,  and  such  town  site,  or  any  part  thereof,  has  been  YZr 
cated  or  abandoned  as  such,  all  taxes  levied  on  the  lots  or  subdivisions  therrio 
vacated  may  be  liquidated  by  payment  of  the  original  amount  of  such  taxes  with- 
out interest  or  penalties. 

Sees.  4118  to  4120.  An  act  setting  aside  the  revenue  arising  from  the  taxation  of 
works  of  international  improvement  to  pay  the  bonds  issned  to  constroct  or  complete  the 
same.''     1875,  p.  110.     In  force  Febrnary  20. 

4118.  That  where  any  township,  precinct,  incorporated  city  or  village  in  this 
state  has  heretofore  or  may  hereafter  issue  any  bonds  to  aid  in  construction  or  com- 
pletion of  any  works  of  internal  improvement,  the  revenues  which  shall 
arise  from  the  taxation  of  such  internal  improvement  shall  be  get  apart  for- 
ever to  pay  the  interest  and  principal  upon  said  bonds  until  the  same  shall  be  fully 
pfiid,  and  in  the  event  that  such  revenues  shall  not  be  sufficient  to  pay  such  bonds 
at  their  maturity,  such  revenues  shall  still  be  set  apart  and  shall  be  credited  to  the- 
general  fund  required  for  such  township,  precinct,  incorporated  city  or  village,  be- 
fore such  tax  list  is  extended,  until  the  same  shall  be  fully  reimbursed. 

Amended  1889,  p.  368. 

•  4119.  That  at  the  time  the  county  commissioners  flimish  the  assessor  with 
blank  forms  and  notices  necessary  for  the  proper  assessment  of  the  property  in  the 
several  precincts,  they  shall  also  furnish  the  assessor  of  each  township,  precinct,  in- 
corporated city  or  village  with  a  list  of  all  the  property  in  such  township,  precinct, 
incorporated  city  or  village  for  which  such  bonds  have  been  issued  ;  and  the  asseseot 
shall  assess  such  property  separately  and  enter  the  same  in  a  separate  book,  provided 
for  that  purpose;  Provided,  hotoever^  That  railroads  shall  be  assessed  as  now  pro- 
vided in  section  seventeen  of  chapter  sixty-six  of  the  General  Statutes,  entitled 
"Revenue"  [3935]. 

4120.  The  treasurer  having  control  of  such  revenues  shall  keep  the  same  in  a 
separate  fund  for  the  purpose  aforesaid. 

Sec.  4121.  **An  act  providing  for  the  distribution  of  moneys  deposited  In  anita  brought 
to  enjoin  the  collection  of  taxes."    1875,  p.  r03.    In  force  February  19. 

4121.  That  in  all  suits  heretofore  or  hereafter  to  be  brought  in  any  court  to 
enjoin  the  collection  of  taxes  in  which  the  plaintiff  may  have  deposited  in  COUrt 
the  amount  of  the  tax  or  a  part  thereof  in  controversy  to  abide  the  final  determina- 
tion of  the  suit^  and  such  final  determination  shall  be  in  favor  of  the  collection  of 
the  tax  or  a  part  thereof,  the  treasurer's  defendant  shall  receive  and  receipt  for  such 
moneys;  Provided,  There  shall  first  be  paid  to  the  attorney  or  attorneys  for  the  de- 
fendant or  defendants  their  costs,  disbursements,  and  fees  incurred  in  the  defense  o( 
the  suit  and  in  case  of  a  controversy  in  regard  to  such  fee,  then  the  amount  claimed 
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by  such  attoFDey  or  attorneys  shall  be  retained  by  said  clerk  until  the  court  shall 
have  determined  the  amount^  which  such  amount  shall  be  paid  over  to  such  attor- 
ney or  attorneys. 

Sees.  4122  to  4125.  **An  act  to  provide  for  the  repayment  of  moneys  paid  as  tazOB  on 
lands,  the  title  to  which  veBts  in  the  state,  by  persons  holding  sach  lands  nnder  contract  of  sale  or 
toy  lease."    1879,  p.  149.    In  force  June  1. 

4122.  That  moneys  heretofore  received  by  the  county  treasurer  of  the  several 
counties  within  the  state  of  Nebraska,  on  account  of  tazes  levied  on  landSt  the 
title  to  which  vests  in  the  state  of  Nebraska,  from  persons  holding  said  lands  under 
contract  of  sale  or  lease,  shall  be  repaid  without  interest  to  persons  who  have  paid 
the  same,  their  heirs,  executors,  or  assigns. 

This  ad  is  not  in  conflict  with  the  constitntion.     12»  357  (11  N.  W.,  460,  542,  a'>5). 

4123.  That  said  moneys  shall  be  repaid  by  the  respective  county  treasurers, 
on  orders  in  that  behalf,  made  by  the  county  commissioners  of  the  respective  coun- 
ties. 

4124.  That  no  orders  shall  be  made  by  the  county  commissioners  of  any  county 
for  the  repayment  of  money  paid  as  aforesaid  into  the  treasury,  except  upon  the 
production  of  a  receipt  from  the  treasurer  of  the  [county]  acknowledging  the  pay- 
ment of  money  as  taxes  as  aforesaid,  on  lands  owned  by  the  state  of  Nebraska. 

4126.  The  county  commissionerfs]  of  any  county  where  school  lands  have 
been  wrongfully  taxed  and  the  taxes  have  not  yet  been  paid,  shall  order  the  county 
treasurer  to  cancel  the  same. 

II.  BONDa 

Sees.  4126  to  4130.  ''An  act  to  provide  for  the  establishment  of  a  fiscal  agency  for  the 
state  of  Nebraska  in  the  city  of  New  York,  and  prescribing  the  duties  of  officers  in  relation  thereto.*' 
1875,  p.  163.     In  force  Febrnary  25. 

4126.  The  ffovemor  is  hereby  authorized  to  designate  some  bank  in  the 
city  of  New  York  as  the  state  agency  for  the  payment  of  bonds  and  coupons  is- 
sued by  the  state  or  any  county,  township,  precinct,  city,  or  school  district,  which 
are  by  their  terms  made  payable  in  said  city. 

4127.  Before  establishing  and  designating  such  agencyy  the  governor  shall 
require  such  agency  to  give  a  bond  in  double  the  amount  of  moneys  which  said 
agency  may  have  in  its  custody  at  any  time,  such  bond  to  be  approved  by  the  gov- 
ernor and  auditor,  and  filed  in  the  office  of  secretary  of  state. 

4128.  The  state  treasurer  and  such  other  officers  as  are  by  law  designated  for 
the  purpose,  are  required  to  remit  to  the  state  agency,  at  least  ten  days  before  the 
day  of  maturity  of  any  bonds  or  coupons  payable  in  New  York  city,  sufficient 
moneys  out  of  the  tax  collected  for  the  purpose,  for  the  redemption  of  such 
bonds  and  coupons,  and  in  addition  thereto,  a  commission  not  exceeding  one-eighth 
of  one  per  cent  for  the  disbursement  of  the  same,  and  all  expenses  for  such  commis- 
sions, exchange,  and  postage,  shall  be  a  proper  charge  against  the  state,  county,  city, 
township,  precinct,  or  school  district,  for  which  such  moneys  are  remitted,  and  shall 
be  allowed  the  treasurer  in  his  settlement. 

4129.  On  the  receipt  of  any  funds  by  the  state  agency  it  shall  be  the  duty  of 
such  agency  to  notify  the  officer  from  whom  received,  of  the  receipt  thereof;  and* 
immediately  on  the  payment  of  such  bonds  or  coupons  for  which  funds  were  re- 
mitted, said  coupons  or  bonds  shall  be  canceled,  and  returned  to  the  officer  from 
whom  such  funds  were  received. 

4130.  It  shall  be  the  duty  of  the  state  auditor,  immediately  after  the  passage 
of  this  act,  and  the  establishment  of  the  agency  provided  herein,  to  publish  a 
notice  of  the  same,  in  some  paper  of  general  circulation  in  the  city  of  New  York 
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for  two  weeks^  and  thereafter,  all  bonds  and  coupons  of  the  state,  or  any  county,, 
city,  township,  precinct,  or  school  district  in  the  state,  which  are  by  their  terms  pay- 
able at  any  particular  bank  in  said  city,  shall  be  paid  at  such  agency. 

Sees.  4131  to  4136.    An  act  to  provide  for  the  ftmding  of  all  oatstanding  warranta  and 
other  indebtedness  of  the  state."    1877,  pp.  120  and  132.    In  force  Febroary  14. 

4131.  That  for  the  purpose  of  funding  the  forgoing  indebtedness,  the  governor 
and  secretary  of  state  be  and  they  are  hereby  authorized  and  required  to  issue 
the  lithographed  coupon  bonds  of  the  state  of  Nebraska,  to  the  amount  of  five 
hundred  and  sixty-six  thousand,  three  hundred  and  sixty-nine  dollars  and  thirty- 
eight  cents,  payable  twenty  years  after  April  1st,  1877,  with  interest  at  eight  ptf 
cent  per  annum,  said  interest  payable  semi-anoually  on  the  first  day  of  October 
and  April  of  each  year  thereafter.     Principal  and  interest  of  said  bonds  shall  be 
payable  at  the  treasury  of  this  state.     Said  bonds  to  be  of  the  denomination  of  not 
more  than  one  thousand  dollars  each,  and  the  same  with  coupons,  shall  be  payable 
to  bearer.    Said  bonds,  when  issued,  shall  be  registered  by  the  auditor  of  public 
accounts,  in  a  book  kept  for  that  purpose  in  his  office,  and  when  so  roistered  and 
certified  by  him  under  his  seal  of  office  to  have  been  regularly  and  properly  issued,, 
and  that  the  signatures  thereto  are  genuine,  shall  be  sold  in  the  manner  following^ 
to-wit:  Iird — ^To  the  permanent  scnool  fund  of  this  state,  to  an  amount  sufficient 
to  take  up  the  said  certificates  of  indebtedness  now  held  by  said  fund  issued  as  hereinbe* 
fore  set  forth.    Second — ^To  the  permanent  school  fund  of  this  state,  to  an  amount 
sufficient  to  invest  whatever  funos  may  be  in  the  treasury  of  the  state  on  the  first 
day  of  April,  1877,  belonging  to  said  fund  and  proper  to  be  invested,  it  being  tlie 
intention  to  give  preference  to  said  school  fund  to  mvest  its  moneys  in  the  lK>nds 
hereby  required  to  be  issued,  before  the  same  shall  be  offered  for  sale  in  open 
market.    It  shall  be  the  duty  of  the  board  of  commissioners  named  in  section  one 
of  article  eight  of  the  constitution  to  invest  the  said  moneys  in  said  bonds,  as  here- 
inbefore provided.    And  whatever  amount  of  said  bonds  shall  be  purchased  by  the 
said  school  fund  shall  be  without  premium.     Any  and  all  bonds  so  as  aforesaid  pur- 
chased by  the  said  school  fund  shall  be  and  remain  the  property  thereof.     ITiird — 
If  any  bonds  shall  then  remain  unsold  it  shall  be  the  duty  of  the  state  treasurer  to 
advertise  for  bids  therefor,  in  one  daily  newspaper  in  the  city  of  New  York,  Omaha, 
and  Lincoln,  for  at  least  thirty  days  prior  to  any  sale  thereof;  all  bids  shall  be  sealed 
and  remain  unopened  until  the  day  of  sale  as  mentioned  in  said  advertisment     Upon 
the  day  of  sale  the  treasurer  shall  open  any  and  all  bids,  and  in  connection  with 
the  governor  and  auditor  of  public  accounts  shall  examine  the  same  and  award  the 
said  bonds  or  any  thereof  to  the  best  and  highest  bidder  therefor,  but  in  no  event 
shall  any  of  said  bonds  be  sold  at  a  discount.     Persons  or  corporations  owning  any 
of  said  ivarrants  or  certificates  of  indebtedness  may  be  bidders  therefor;  Providedy 
No  bid  shall  be  received  for  a  less  sum  than  one  thousand  dollars;  and  in  awarding 
the  said  bonds  at  such  sale,  the  said  officers  shall  take  into  consideration  that  fact,  and 
shall  give  preference  to  the  creditors  of  the  state;  Providedy  Such  bids  be  of  equal 
advantage  to  the  best  interests  of  the  state.     Upon  the  sale  of  said  bonds,  if  the  bid 
of  any  person  holding  any  of  such  warrants  or  certificates  of  indebtedness  be  ac- 
cepted, the  said  warrants  or  certificates  shall  be  received  by  the  treasurer  in  exchang«^ 
for  said  bonds;  if  such  bids  be  awarded  to  other  persons,  cash  only  shall  be  received 
in  exchange  therefor.     Such  sale  of  said  bonds  with  the  coupons  attached  shall  take 
place  at  the  treasury  of  the  state,  on  or  before  the  first  day  of  April,  1877,  and 
thereupon  it  shall  be  the  duty  of  the  said  treasurer  to  pay  all  of  said  warrants  and 
certificates,  together  with  interest  thereon,  as  herein  provided,  out  of  the  sales  of 
said  bonds  when  presented  to  him  for  payment;  Provided^  That  all  interest  diall 
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cease  on  any  of  said  warrants  or  certificates  if  not  presented  for  payment  on  or  be- 
fore the  first  day  of  May,  1877. 

Anditor  no  an  thority  to  order  treasarer  to  dedact  from  certificates  any  sam  of  money.    6»  616 . 

4132.  The  treasurer  of  the  state  shall  be  the  custodian  of  all  bonds  pur- 
chased by  the  permanent  school  fund  as  aforesaid. 

4133.  The  principal  and  interest  accruing  on  said  bonds  shall  be  payable  ilL 
the  correnoy  of  the  United  States,  from  the  sinking  fund ;  the  coupons  upon  pay- 
ment shall  be  canceled  by  the  treasurer.  ' 

4134.  Upon  the  exchange  or  payment  of  such  warrants  and  certificates  as 
herein  provided,  the  auditor  of  pviblic  accounts  and  treasurer  shall  cancel  the  same 
by  writing  across  the  face  of  each  warrant  and  certificate  the  words  '^  canceled  by 
act  of  the  l^islature,''  giving  the  date  of  the  approval  of  this  act,  and  sign  their 
names  to  such  cancellation,  and  said  treasurer  shall  report  to  the  next  regular 
session  of  the  l^islature  his  doings,  under  the  provisions  of  this  act. 

4135.  Any  person  offending  against  the  provisions  of  this  act  shall  be 
deemed  guilty  ofa  felony,  and  shall  be  punished  by  fine  not  less  [than]  |6,000  and 
not  more  than  |10,000,  and  by  imprisonment  in  the  state  prison  not  less  than  five 
years,  and  not  more  than  ten  years,  in  the  discretion  of  the  court  pronouncing 

sentence. 

« 

Sees.  4136  to  4148.  **An  act  for  the  iamiing  of  state  bonds  for  the  parpose  of  prondioir 
supplies  for  the idtizens of  counties  Bl^fferingfrom  the^loss of  their  orope .dari&g  the yealr -1890."^ 
1891,  p.  302.    In  force  March  5. 

4136.  That  the  governor  and  secretary  of  state  be  and  they  are  hereby  au- 
thorized and  required  to  issue  the  bonds  of  the  state  to  the  amount  of  one  hun- 
dred thousand  dollars^  payable  five  years,  with  interest  at  four  (4)  per  cent  per 
annum,  payable  annually  on  the  first  day  of  January  of  each  year;  principal  and 
interest  payable  at  the  office  of  the  state  treasurer  of  the  state  of  Nebraska,  at 
Lincoln,  Nebraska;  said  bonds  shall  be  of  the  denomination  of  one  thousand  dol- 
lars each. 

4137.  The  governor  shall  nominate,  and  by  and  with  the  advice  and  consent  of 
the  senate  shall  appoint  nine  persons,  who  shall  be  citizens  of  this  state,  and  who* 
are  hereby  constituted  a  board  of  relief,  to  whom  the  secretary  of  state  shall  de- 
liver said  bonds  as  soon  as  the  same  are  issued ;  said  board  of  relief  shall  dispose 
of  said  bonds  and  place  the  proceeds  thereof  in  the  state  treasury,  to  be  drawn  out 
upon  proper  vouchers  as  fast  as  expended  only;  and  be  used  in  the  purchasing  of 
supplies  and  seed  grain  for  distribution  among  the  citizens  of  thb  state  made  desti- 
tute by  the  loss  of  their  crops  during  the  year  1890. 

4138.  The  auditor  of  public  accounts  is  hereby  authorized  and  required,  upon 
the  presentation  of  proper  vouchers,  approved  by  the  president  and  secretary  of  the 
state  relief  committee,  to  draw  his  warrant  against  the  fund  created  by  the  sale 
of  said  bonds. 

4139.  It  is  heireby  made  the  duty  of  said  COmQdssion  in  the  requisition  for 
the  funds  set  forth  therein,  to  state  the  purpose,  for  which  said  money  to  be  paid 
by  the  treasurer  is  to  be  used,  with  an  itemized  statement  of  the  several  articles 
and  kind  of  supplies  to  be  purchased,  and  on  the  purchase  of  the  same  to  file  with 
the  secretary  of  state  an  itemized  list  of  all  articles  by  them  purchased  for  the  relief 
of  the  western  sufferers. 

4140.  It  shall  be  and  is  hereby  made  the  duty  of  said  relief  commission, 
through  the  agency  of  the  county  commissioners  or  board  of  supervisors,  together 
with  the  county  clerk  and  sheriff  of  the  respective  counties  whose  inhabitants  require 
aid,  to  distribute  the  supplies  by  them  purchased,  as  hereinbefo.re  contemplated,. 
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to  the  county  coramissionere,  clerk,  and  sheriff  of  the  several  counties  reqairing 
^id,  and  take  the  receipt  of  the  commissioners  and  county  clerk  for  said  supplies 
thus  furnished  to  the  several  counties  through  the  commissioners,  clerk,  and  sheriff 
of  said  counties,  and  from  time  to  time  file  said  receipts,  together  with  all  vouchers 
for  supplies  furnished,  with  the  secretary  of  state;  Provided  further,  That  no  pei> 
4B0n  shall  be  given  relief  unless  such  person  shall  show  by  the  affidavit  of  him- 
self or  the  amdavit  of*  t^^ro  freeholders,  residents  of  the  county,  who  have  person- 
ally known  the  applicant  for  relief  for  nine  (9)  months  immediately  preceding  the 
passage  of  this  act:  First — That  the  applicant  is  and  has  been  a  bona  fide  resident 
of  the  county  wherein  the  application  is  made  for  relief  for  more  than  nine  months 
'  prior  to  the  passage  of  this  act.  Second — That  the  applicant  is  without  money  or 
other  means  wherewith  to  provide  such  applicant  the  articles  applied  for.  Third — 
That  if  seed  is  furnished  applicant  he  will  stay  in  the  county,  sow  the  same,  and  use 
every  endeavor  to  raise  a  crop;  Provided  further,  That  said  applicant  shall  comply 
with  such  additional  rules  and  r^ulations  as  said  board  of  relief  may  prescribe. 

4141.  Be  it  further  enacted^  That  it  shall  be  the  duty  of  the  several  commifl- 
Bioners  of  the  respective  counties  in  the  drouth  stricken  districts,  or  the  board  of 
supervisors  of  the  counties  in  case  any  of  said  counties  are  under  township  organiza- 
tions, to  receive  said  supplies  and  to  distribute  the  same  to  the  needy  or  suffering  of 
their  respective  counties.  That  said  couuty  commissioners,  or  the  several  boards  of 
supervisors,  shall  lie  and  are  hereby  made  responsible  on  their  official  bonds  for  the 
faithful  and  proper  distribution  of  all  funds  and  supplies  coming  into  their  hands 
through  the  agency  of  the  state  relief  commission  herein  creatwl,  or  by  donation 
through  private  sources.  And  it  is  further  made  the  duty  of  said  several  boards  of 
county  commissioners,  and  clerk  of  the  respective  counties,  or  of  the  township  organi- 
zation, in  counties  under  township  organization,  to  keep  a  full,  complete,  and  itemized 
record  of  all  supplies,  funds  and  merchandise  and  articles  of  every  kind,  name,  or 
nature  distributed  by  them  to  the  suffering  poor,  and  to  whom  distributed,  and  in  what 
quantity,  and  the  date  of  such  distribution.  And  be  it  further  enacted.  That  it  is 
hereby  made  the  duty  of  said  county  commissioners  and  board  of  supervisors  herein 
referred  to  to  report  at  least  once  a  week  by  an  itemized  and  detailed  statement  of 
all  the  funds  by  them  received  and  of  the  merchandir^e  and  articles  of  every^kind 
for  the  relief  of  the  suffering  to  the  state  relief  commission  hereby  created.  Said 
report  shall  set  forth  in  detail  an  itemized  statement  of  all  supplies  distributed, 
to  whom  distributed,  and  date  when  delivered,  and,  when  they  are  distributed  to 
families,  to  give  the  number  in  the  family  receiving  relief,  which  statement  shall  be 
£led  wiih  the  secretary  of  state  by  the  state  relief  commission  hereby  created,  and 
by  said  relief  commission  reported  in  their  monthly  reports,  which  they  are  here- 
aflcr.require*!  to  make  to  the  secretary  of  state. 

4142.  Said  state  relief  commission  hereby  created  is  authorized  to  use  in 
paying  the  actual  expenses  for  carrying  into  effect  the  provisions  of  this  act  not  to 
•exceed  two  and  one-half  (2J)  per  cent  of  the  amount  of  money  drawn  by  them 
from  the  treasury  and  hereby  appropriated  for  the  relief  of  the  sufferers  hereinbefore 
referred  to. 

4143.  It  is  hereby  made  the  duty  of  said  relief  commission  thus  created  to 
keep  an  itemized  and  accurate  account  of  all  funds  and  moneys  by  them  received 
from  the  state,  or  from  any  other  source,  or  by  private  donation  for  the  relief  of  the 
sufferers  hereinbefore  mentioned,  which  record  shall  at  all  reasonable  hours  be  open  for 
the  inspection  of  the  public.  And  be  it  further  enacted,  That  the  said  state  relief  com- 
mission hereby  created  shall  keep  an  itemized  account,  and  a  full,  correct  and  accurate 
record  of  all  supplies  by  them  disbursed,  to  whom  disbursed,  and  file  the  proper  voudi- 
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ere  therefor  in  their  report  hereafter  required  to  be  made.  They  shall  also  re|)ort 
the  disposition  made  of  all  moneys  by  them  received ^  whether  from  the  state  or  from 
private  individuals.  They  shall  also  keep  and  report  all  supplies,  provisions,  food, 
clothing  of  every  kind,  name,  and  nature  by  them  received  from  private  sources, 
and  also  what  distribution  was  made  of  the  same.  And  they  shall  irom  month  to 
month,  or  as  near  as  may  be  practicable,  file  a  full  itemized  report  of  their  actions 
and  doings  under  the  provisions  of  this  bill  with  the  secretary  of  state. 

4144.  All  officers  mentioned  in  this  bill  shall  be,  and  are  hereby  held  respon-^ 
sible  upon  their  official  bonds  for  all  items  of  property,  money,  or  anything  of  value 
coming  to  their  hands  for  the  relief  of  the  sufferers  provided  for  in  this  bill. 

4146.  Be  it  further  enacted  that  the  treasurer  of  the  state  relief  commission 
hereby  created  shall  give  bond  in  the  sum  of  forty  thousand  dollars  ($40,000)  to 
the  state  of  Nebraska  for  the  faithful  performance  of  his  duty  under  the  provisions 
of  this  act,  and  for  the  distribution  of  all  funds,  property,  and  moneys  coming  into 
his  hands  for  the  sufferers  in  accordance  with  the  provisions  of  this  act.  Said  bond 
to  be  approved  by  the  secretary  and  president  of  the  commission. 

4146.  For  the  purpose  of  paying  the  annual  interest  and  principal  of  the 
bonds  when  the  same  become  due,  there  shall  be  levied  and  collected  a  tax  of  one- 
eighth  (^)  of  one  mill  on  the  dollar  valuation  of  the  grand  asse^ment  roll  of  the 
state  for  the  purpose  of  creating  the  fund  known  as  the  state  relief  fund,  which 
shall  be  levied  annually  by  the  state  board  of  equalization  in  addition  to  all  other 
taxes  levied  for  state  general  purposes. 

4147.  That  only  so  much  of  the  money  above  provided  for  shall  be  ex- 
pended as  may  be  found  actually  necessary  to  accomplish  the  pur])osesof  tliisact* 

4148.  When  a  swom  complaint  hIihII  be  made  to  the  state  relief  board  that 
the  supplies  are  improperly  distributed,  it  shall  be  the  duty  of  said  board  to  inves- 
tigate the  complaint  and  if  sustained  they  are  hereby  empowered  to  place  the 
distribution  of  relief  in  the  hands  of  such  county  officers  or  other  persons  as  they 
may  deem  best. 

Sees.  4149  to  4161.  **An  net  to  provide  for  the  registration  of  connty,  preciDct,  city,  or  school 
district  bonds  heretofore  voted  but  not  issued."    1879,  p.  177.     In  force  Jnnel. 

4149.  It  shall  be  the  duty  of  the  proper  officers  of  any  county,  township,  pre- 
cinct, city,  or  school  district  in  which  any  bonds,  issued  for  work  of  internal  im- 
provement, have  been  heretofore  voted  under  the  authority  of  any  law  of  this  state, 
before  the  issuance  of  snch  bonds,  to  make  a  written  statement  of  all  proceed- 
ingS  relative  to  the  vote  upon  the  issuance  of  such  bonds,  the  notice  of  the  election, 
manner  and  time  of  publication,  questions  of  submission,  results  of  a  canvass  of  the 
vote  on  the  proposition  on  account  of  which  it  is  proposed  to  issue  such  bonds,  to- 
gether with  a  full  statement  of  the  assessed  valuation  and  total  bonded  indebtedness 
of  the  county,  as  well  as  the  assessed  valuation  and  total  bonded  indebtedness  of  the 
township,  precinct,  city,  or  school  district  voting  such  bonds.  Such  statement  shall 
be  certified  to  under  oath,  by  the  proper  board  or  city  council,  and  be  transmitted 
with  the  bonds  pro|K)8ed  to  be  issued  to  the  auditor  of  public  accounts. 

4150.  The  auditor  shall  examine  the  statement  and  bonds  so  submitted  to 
him,  and  if  he  be  satisfied  that  such  bonds  have  been  voted  in  conformity  to  law, 
and  are  in  all  respects  in  due  form,  he  shall  record  the  statement  and  register  the 
bonds  in  his  office,  and  no  such  bonds  shall  be  issued  or  be  valid  unless  they  shall 
be  so  roistered  and  have  endorsed  thereon  a  certificate  of  said  auditor  and  secretary 
of  state,  showing  that  such  bonds  are  issued  pursuant  to  law,  the  data  filed  in  the 
offioeof  said  auditor  being  the  basis  of  such  certificate. 

4161.  Upon  the  registration  of  such  bonds  aforesaid,  the  auditor  of  public 
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accounts  shall  certify  the  fact  to  the  proper  ofiSoers  of  such  county^  city^  towu^ip,  or 
school^  or  school  district,  whose  duty  it  shall  be  to  enter  the  same  upon  the  leoords 
of  the  county^  city,  or  township,  as  the  case  may  be,  and  tazes  for  the  payment  of 
-such  bonds  and  the  interest  thereon  shall  be  levied  in  the  manner  provided  by  Isw. 

SecB.  4152  to  4156.  "An  act  to  aathorixe  ooonties,  precincts,  townships,  or  towns,  cities.  Til- 
lages, and  school  districts  to  compromise  their  indebtedness  and  iftsne  new  bonds  therefor."  1687, 
p.  100.    In  force  Jane  1. 

4162.  That  any  county^  precinct,  township,  or  town,  city,  villa^,  or  school 
-district  is  hereby  authorized  and  empowei:ed  to  oomproillise  its  indebtedneflS  in 
the  manner  hereinafter  provided. 

4153.  Whenever  the  oounty  commissioners  of  any  county,  the  city  council  of 
any  city,  the  board  of  trustees  of  any  village,  or  school  board  of  any  school  dis- 
trict shall  be  satisfied  by  petitions  or  otherwise  that  any  such  county,  precinct,  town- 
ship, or  town,  city,  village,  or  school  district  is  unable  to  pay  in  full  its  indebtedness, 
ana  two-thirds  (|)  of  the  resident  taxpayers  of  such  county,  precinct,  townships,  or 
towns,  city,  village,  or  school  district  shall  by  petition  ask  that  such  county,  pre- 
-cinct,  township,  town,  city,  or  village,  or  school  district,  to  compromise  such  indebt- 
ed ueas,  they  are  hereby  empowered  to  enter  into  negotiations  with  the  holder  or 
holders  of  any  such  indebtedness  of  whatever  form,  scaling,  discounting,  or  com- 
promising the  same. 

4154.  Whenever  satisfactory  arrangements  are  made  with  the  holder  or  holdtts 
or  any  of  them  of  such  indebtedness,  and  upon  a  surrender  of  the  same  for 
'Cancellation  or  satisfaction,  the  county  commissioners  for  and  on  behalf  of  any  sndi 
county,  precincts,  townships,  or  towns,  or  the  city  council  of  any  such  city,  or  the 
board  of  trustees  of  any  such  village,  or  school  board  of  any  such  school  districts  shall, 
upon  petition  of  two-thirds  (})  of  the  resident  taxpayers  of  such  county,  precinct, 
township,  or  town,  city,  village,  or  school  district  have  authority  and  they  are  hereby 
empowered  to  issue  the  bonds  of  such  county,.pcecimt,  township,  or.  town,  city, 
village,  or  school  district  to  the  holder  or  holders  of  the  indebtedness  so  surrender^l 
'Canceled,  or  satisfied  for  the  amount  agreed  upon,  not  exceeding  the  original  indebt- 
edness. 

4155.  Before  issuing  bonds  under  the  provisions  of  this  act  the  board  issuing 
the  same  shall  by  resolution  enter  upon  its  records,  recite  the  number  and  denom- 
ination of  the  bonds  to  be  issued,  the  rate  of  interest  and  to  whom  and  when  paya- 
ble. Such  bonds  shall  be  payable  in  not  more  than  twenty  (20)  years  from  the 
date  of  their  issue  or  at  any  time  before  maturity  at  the  option  of  such  municipality. 
They  shall  bear  interest  at  a  rate  not  exceeding  seven  (7)  per  cent  nor  the  rate 
home  by  the  bond  surrendered,  with  interest  coupons  attached,  payable  annually  or 
«emi-annually,  and  the  said  board  may  levy  a  tax  on  all  the  taxable  property  in 
^uch  county,  precinct,  township,  or  town,  city,  village,  or  school  district  in  addi- 
tion to  other  taxes  to  pay  the  interest  and  principal  of  said  bonds  as  the  same  shall 
•mature,  and  such  tax  levy  for  interest  may  be  paid  in  cash  or  in  such  coupons. 

4156.  Every  board  issuing  bonds  under  the  provisions  of  this  act  shall  keep  a 
•complete  record  of  all  the  transactions  connected  therewith. 

Sec.  4157.  "An  act  authorizing  the  auditor  of  pablic  acconnts,  before  registering  the  bonds  of 
any  mnnicipality,  to  detach  i^yorall  coupons  that  shall  mature  before  the  taxes  levied  for  the  pig- 
ment of  the  same  shall  become  due."    1889,  p.  429.    In  force  March  30. 

4157.  That  whenever  a  bond  of  any  county,  city,  town,  township,  precinct, 
village,  school  district,  or  other  municipality,  shall  be  presented  to  the  auditor  of 
public  accounts  for  registration,  the  auditor  shall  examine  the  interest  coupons  thereto 
attached,  and  shall  detatch  as  many  of  them  as  shall  mature  before  the  first  taxes 
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levied  to  meet  the  same  shall  become  due  and  collectable^  and  stamp  said  coupons 
-"Detached  by  the  Auditor  of  Public  Accounts,"  and  send  to  the  treasurer  or  the 
•<30unt7  from  which  said  coupons  were  issued. 

SecB.  4158  to  4166.  **Ad  act  to  enable  ooanties,  cities,  and  precincta  to  borrow  money  on  their 
'"bonds,  or  to  issne  bonds  to  aid  in  the  constraction  or  completion  of  works  of  internal  improve- 
ment in  this  state,  and  to  legalise  bondn  already  issned  for  snoh  purpose."  1869,  p.  92.  In  force 
Febmaiy  15.     (Sec  7  repealed  1885,  p.  270.) 

4158.  That  any  county  or  city  in  the  state  of  Nebraska  is  hereby  authorized 
to  issue  bonds  to  aid  in  the  construction  of  any  railroad,  or  other  work  of  internal 
Improvement,  to  an  amount  to  be  determined  by  the  county  commissioners  of  such 
county  or  the  city  council  of  such  city,  not  exceeding  ten  per  centum  of  the  assessed 
valuation  of  all  taxable  property  in  said  county  or  city;  Providedy  The  county  com- 
missioners or  city  council  shall  first  submit  the  question  of  the  issuing  of  such  bonds 
to  a  vote  of  the  legal  voters  of  said  county  or  city,  in  the  manner  provided  by  chap- 
ter nine  of  the  Revised  Statutes  of  the  state  of  Nebraska,  for  submitting  to  the 
4)eop]e  of  a  county  the  question  of  borrowing:  money. 

Acts  of  1869  confctitutional.  2,  424 ;  10,  280  (4  N.  W.,  991) .  Court  hooae  is  not  a  work  of  in- 
ternal improvement  10, 280  (4  N.  W.,  991).  Water  grist  mill  erected  for  pnblic  nse  is  an  internal 
improvement  and  bonds  properly  voted  for  it  are  valid.   14,  329  (15  N.  W.,  690).    Bridge  bonds  can 

4>e  voted  nnder  this  clause.  28, 182  (36  N.  W.,  474).  Constraction  of  the  vrord  aid  and  definition  of 
internal  improvements.  4,  453.  Proposition  submitted  in  alternative  form;  Aeld,  that  issne  of 
bonds  would  be  enjoined  at  any  time  before  passing  into  hands  of  innocent  purchaser,  but  not 
after.     29,  452  (45  N.  W.,  692).     A  proportion  making  the  issuance  of  county  bonds  depend  not 

•only  upon  a  vote  of  two-thirds  of  the  electors  of  the  county,  but  alEO  upon  the  voting  of  bonds  in  a 
number  of  precincts  of  the  county  by  a  two-thirds  vote  of  the  electors  of  each  of  said  precincts,  is 
invalid.  Mere  fact  that  bonds  were  signed  and  sealed  outside  of  county  does  not  make  them  in- 
Talid.  13, 139  (13  N.  W.,  5).  Public  donations  to  railroads  can  be  made  only  by  the  people  them 
selves  by  means  of  an  election  properly  called  and  held;  and  the  people  cannot  delegate  to  the  county 

-commissioners  the  authority  to  determine  which  of  two  companies  shall  be  the  recipient  of  the  aid 
Toted.  14,  294  (15  N.  W.,  701).  Mandamus  to  compel  the  payment  of  bonds,  petition  should  show 
that  the  bonds  were  issued  in  aid  and  should  particularly  debcribe  the  improvements  intended  to  be 
aided,     9,  460  (4  N.  W.,  63).     See  10,  60  (4  N.  W.,  514). 

4159.  The  proposition  of  the  question  must  be  accompanied  by  a  provbiou 
to  levy  a  tax  annuaUy  for  the  payment  of  the  interest  on  said  bonds  as  it  becomes 
-due;  Providedy  That  an  additional  amount  shall  be  levied  and  collected  to  pay  the 
principal  of  said  bonds  when  it  shall  become  due;  And  provided  further,  That  no 
tax  shall  be  levied  or  collected  to  pay  any  of  the  principal  of  said  bonds  until  after 
-4;he  year  1880. 

Amended  1870,  p.  15. 

4160.  The  proposition  shall  state  the  rate  Of  interest  such  bond  shall  draw, 
mad  when  the  principal  and  interest  shall  be  made  payable. 

4161.  If  two-thirds  of  the  votes  cast  at  any  such  election  for  the  purposes 
bereiD  set  forth  be  in  favor  of  the  propositions  submitted,  the  county  commissioners, 
in  the  <»se  of  a  county,  and  the  city  council,  in  the  case  of  a  city,  shall  cause  the 
proposition  and  result  of  the  vote  to  be  entered  upon  the  records  of  said  county  or 
-city,  and  a  notice  of  its  adoption  to  be  published  for  two  successive  weeks  in  any 
newspaper  in  said  county  or  city,  if  there  be  one,  and  shall  thereupon  issue  said 
l>ondSf  which  shall  l)e  and  continue  a  subsisting  debt  against  such  county  or  city, 
juutil  they  are  paid  and  discharged. 

Former  act  required  a  msgoritj  vote  only.    Amended  1875,  p.  87. 

4162.  It  shall  be  the  duty  of  the  proper  oflScers  of  such  county  or  city  to  cause 
to  be  annually  levied,  collected,  and  paid  to  the  holders  of  such  bonds  a  special 
tax  on  all  taxable  property  within  said  county  or  city,  suflScient  to  pay  the  annual 
interest  as  the  same  becomes  due;  and  when  the  principal  of  said  bonds  becomes 
due  such  officers  shall  in  like  manner  collect  an  additional  amount  sufficient  to  pay 
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the  same  as  it  becomes  due;  Provided ^  That  when  any  bonds  have  been  heretofore 
issued,  such  officers  shall  not  levy  or  collect  any  amount  more  than  may  be  neces- 
sary to  pay  the  amount  annually  falling  due  by  the  condition  of  suqh  bonds  ontil 
after  the  year  1880;  Provided,  That  not  more  than  ten  per  centum  of  the  principal 
of  said  bonds  shall  be  bollected  in  any  one  year,  excepting  where  bonds  have  been 
heretofore  issued,  and  by  the  conditions  of  such  bonds  are  required  to  be  paid  in 
some  other  manner. 

Amended  1870,  p.  15. 

4163.  Any  county  or  city  which  shall  have  issued  its  bonds  in  pursuaDce  of 
this  act  shall  be  estopped  from  pleading  want  of  consideration  therefor,  and  the 
proper  officers  of  huch  county  or  city  may  be  compelled,  by  mandamus^  or  otherwise^ 
to  levy  the  tax  herein  provided  to  pay  the  same. 

4164.  All  bonds  heretofore  voted  and  issued  by  any  county  or  city  in  this 
state,  to  aid  in  the  construction  of  any  railroad  or  other  work  of  internal  improve- 
ment, are  hereby  declared  to  be  legfal  and  valid,  and  a  lien  upon  all  of  the  taxa- 
ble property  in  such  county  or  city,  notwithstanding  any  defect  or  irregularity  in 
the  submission  of  the  question  to  a  vote  of  the  people,  or  in  taking  the  vote,  or  in 
the  execution  of  such  bonds,  and  notwithstanding  the  same  may  not  have  been  voted 
upon,  executed,  or  issued  in  conformity  with  law,  and  such  bonds  shall  have  the 
same  legal  validity  and  binding  force  as  if  they  had  been  legally  authorized,  voted 
upon,  and  executed;  Provided^  That  nothing  in  this  section  nor  in  this  act  shall  be 
so  construed  as  to  legalize  or  in  any  way  sanction  any  vote  of  the  people  of  Nemaha 
county,  heretofore  had,  for  the  purpose  of  aiding  in  the  construction  of  any  rail- 
road,  nor  anything  done  by  the  county  commissioners  of  said  county  authorizing 
said  vote,  or  anything  done  by  them  in  consequence  of  such  vote. 

4165.  That  after  the  year  1880  the  officers  of  any  county  or  city  may  levy 
and  collect  not  exceeding  10  per  centum  of  the  principal  of  said  bonds;  ProvidecL^ 
Said  bonds  are  not  payable  in  installments  not  exceeding  10  per  centum;  and  when- 
ever any  county,  city,  or  precinct  shall  have  on  hand  an  amount  exceeding  two 
thousand  dollars  for  the  payment  of  the  principal  of  said  indebtedness,  the  cor- 
porate authorities  of  such  county  or  city  shall  advertise  for  the  suri*ender  of  any 
such  indebtedness;  and  the  person  offering  to  surrender  such  indebtedness  on  the 
lowest  and  best  terms  shall  receive  the  money,  and  surrender  such  indebtedness; 
and  if  at  any  time  there  shall  have  accumulatecl  a  sum  e^cceedin^  ten  thousand  dol- 
lars, the  same  may  be  invested  in  Nebraska  state  stocks,  or  in  United  States  stocks. 

This  and  following  section  added  1870,  p.  16. 

4166.  All  taxes  which  have  been  paid  to  raise  a  sinking  fund  to  pay  the  prin- 
cipal of  such  indebtedness,  and  now  on  hand,  shall  be  returned  to  the  person  pay- 
ing the  same. 

Sees.  4167  to  4169.  "An  act  to  anthorize  the  issneof  oounty  bonds  in  certain  cases." 
1887,  p.  224.     In  force  Jnne  1.     As  amended  1886,  p.  270. 

4167.  That  any  county,  precinct,  or  city  in  the  state  of  Nebraska  which  has 
heretofore  voted  and  issued  bond  or  bonds  to  aid  in  the  construction  of  any  railroad 
or  other  work  of  internal  improvement,  and  which  bond  or  bonds,  or  any  part 
thereof,  still  remain  and  are  a  legal  liability  against  such  county,  precinct,  or  city, 
and  bearing  interest  at  a  greater  rate  than  seven  (7)  per  centum  per  annum,  is 
hereby  authorized  to  issue  coupon  bond  or  bonds,  bearing  interest  at  a  rate  not  ex- 
ceeding seven  (7)  per  centum  per  annum,  to  be  substituted  or  exchanged  for  such 
bond  or  bonds  heretofore  issued,  whenever  such  county,  jjrecinct,  or  city  can  effect 
such  substitution,  or  exchange  dollar  for  dollar;  Provided,  That  no  such  refund-^ 
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ing  bonds  shdll  be  iasaed  except  after  four  (4)  pablications  of  notice  thereof  in  at 
least  two  weekly  papers  published  in  the  county^  by^  the  duly  constituted  authorities 
of  such  county^  city^  village^  or  precinct^  which  notice  shall  recite  the  date,  number, 
and  denomination  of  the  bonds  sought  to  be  refunded,  and  also  of  the  bonds  sought 
to  be  issued. 

In  registering  and  certifying  sneh  bonds,  the  auditor  and  lecretuy  of  state  have  no  anthorily 
to  review  the  action  of  their  predecessors  on  the  original  bonds.  In  issuing  snch  bonds  no  vote  of 
tho  people  is  required.     14,  281  (16  N.  W.,  365). 

4168.  The  new  bond  or  bonds  so  issued  shall  have  recited  therin  the  object 
of  its  or  their  issue,  the  whole  of  the  act  under  Which  the  issue  is  made  stating  the 
issue  to  be  in  pursuance  thereof,  and  shall  also  state  the  number,  date,  and 
amount  of  the  bond  or  bonds  for  which  it  is  or  they  are  issued,  and  such  new  bond 
or  bonds  shall  not  be  delivered  until  the  surrender  of  the  bond  or  bonds  so  desig- 
nated. 

4169.  The  new  bond  or  bonds  so  issued  shall  not  require  a  vote  of  the 
people  to  authorize  such  issue,  shall  be  paid  and  the  levy  be  made  and  tax  collected 
for  payment  of  same  in  accordance  with  the  laws  now  governing  the  said  bond  or 
bonds  heretofore  issued. 

Sees.  4170  to  4179.  "An  act  to  anthorize  the  registration,  collection,  and  redemption  of 
oounty  bonds."    1875,  p.  169.    In  force  Febmar725. 

4170.  That  the  oflBcers  of  any  county  in  this  state,  issuing  bonds,  shall  make 
registration  in  a  book  kept  for  that  purpose,  of  the  notice  of  election,  manner  and 
time  of  publication,  questions  of  submission,  and  adoption  of  the  proposition  on  ac- 
count of  which  such  bonds  were  issued;  also  of  the  date,  amount,  number,  maturity, 
when  payable,  and  where  payable,  and  the  rate  of  interest, tind  when  and  where  pay- 
able, of  such  bonds;  and  shall,  at  the  time  of  issuing  the  same,  make  out  and  trans- 
mit to  the  auditor  of  state,  a  certified  statement  of  such  registry,  which  shall  be  at- 
tested by  the  county  clerk,  under  his  official  seal.  Then  the  auditor  of  state,  upon 
the  receipt  of  such  statement,  shall,  in  a  book  kept  by  him  for  that  purpose,  make  a 
faithful  record  of  the  same. 

4171.  It  shall  be  the  duty  of  the  clerk  of  each  county  in  this  state,  within  sixty 
days  from  the  taking  effect  of  this  act,  and  at  such  other  times  as  the  auditor  of  state 
may  request,  to  make  out,  certify,  and  transmit  to  such  auditor  a  full  and  complete 
statement  of  the  bonded  indebtedness  of  every  description  of  such  county  at 
the  date  of  such  statement,  particularly  setting  forth  the  nature  of  such  bonds,  and 
for  what  the  same  were  issued,  which  shall  be  entered  of  record  by  the  auditor  of 
state  in  the  same  manner  as  provided  for  in  section  one  of  this  act  The  county 
clerk  shall  receive  the  same  compensation  for  his  service  rendered  under  the  pro- 
visions of  section  one  and  two  of  this  act,  as  are  allowed  by  law  for  a  copy  of  like 
records,  to  be  paid  by  said  county. 

4172.  Whenever  the  holder  of  oounty  bonds  shall  present  the  same  to  the 
auditor  of  the  state  for  registration,  the  auditor,  upon  being  satisfied  that  such 
bonds  have  been  i&sued  according  to  law,  shall  register  the  same  in  his  office,  in  u 
book  to  be  kept  for  that  purpose,  in  the  same  manner  that  such  bonds  are  roistered 
by  the  officers  issuing  the  same,  and  shall,  under  his  seal  of  office,  certify  upon  such 
bonds  the  fact  that  they  have  been  regularly  and  legally  issued,  and  that  such  bonds 
have  been  registered  in  his  office  in  accordance  with  the  provisions  of  this  act,"*"  the 
data  filed  in  his  office  being  the  basis  of  such  certificate. 

Amended  1887,  p.  99,  by  omitting  after  *  proviso  allowing  auditor  one-fonrth  of  one  per 
«ent  fee.  Where  auditor  by  order  of  supreme  coart  has  certified  that  bonds  were  legally  issued  they 
wUl  not  afterwards  be  canceled  for  UlegsA  issueing.  20,  6^1  (31  N.  W.,  376).  Auditor  entitled  to 
a  fee  of  one-fonrth  of  one  per  cent  on  refunding  bonds.     16, 110  (20  N.  W.,  27). 
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4173.  When  any  of  the  bonds  of  any  county  shall  be  so  registered,  the  aud- 
itor of  state  shall,  annually,  on  or  before  the  second  Monday  of  June  in  each  y«ir, 
ascertain  the  amount  of  sinking  fond  and  interest  accrued,  and  to  accrue  before 
the  tax  for  the  next  succeeding  year  shall  be  levied,  upon  all  bonds  registered  in  his 
office,  and  shall  certify  the  amount  thereof  to  the  clerk  of  the  county  in  which 
such  bonds  were  issued,  specifically  setting  forth  the  amount  thus  due,  and  to  be- 
come'due  for  such  year. 

4174.  The  clerk  and  recorder  of  any  county,  upon  receiving  such  certified 
statement  from  the  auditor  of  state,  shall  proceed  to  ascertain  from  the  assessment 
roll  of  the  county  the  amount  of  taxable  property  in  such  county,  and  what  per- 
centage is  i*equired  to  be  levied  thereon  to  pay  the  said  interest  and  to  create  a 
ffiTiTring  fund,  in  compliance  with  the  certificate  of  said  auditor;  and  when  so  as- 
certained, shall  levy  such  percentage  upon  the  taxable  property  of  such  county, 
and  shall  place  the  same  upon  the  tax  roll  of  the  county,  in  a  separate  column  or 
columns  designating  the  purposes  for  which  said  taxes  are  levied,  and  the  said  taxes 
shall  be  collected  by  the  county  treasurer  in  the  same  manner  that  other  taxes  are 
collected. 

A  sinking  fand  tax  is  a  tax  raised  for  the  pajment  of  the  interest  and  principal  of  ApuHk 
loan,  and  cannot  be  levied  for  the  payment  of  a  floating  indebtedness.     10,  612  (7  N.  W.,  270). 

4175.  U|)on  the  receipt  of  such  moneys  by  the  county  treasurer,  he  shall,  oat 
of  the  same,  at  once  proceed  to  pay  off  the  interest  accrued  upon  such  r^stered 
bonds,  at  the  place  where  such  interest  is  made  payable.  The  county  treasurer 
shall  cause  to  be  surrendered  the  coupons  for  all  interest  thus  paid,  which  coupons 
shall  be  filed  with  and  canceled  by  the  county  clerk,  and  his  receipt  taken  therefor 
and  retained  by  said  treasurer.  The  moneys  thus  collected  and  remaining  in  the 
hands  of  the  county  treasurer,  after  the  payment  of  the  said  interest  as  herein  pro- 
vided, except  a  sufficient  amount  to  pay  the  accruing  interest  \x\\on  such  bonds  for 
the  current  year,  shall  be  retained  as  a  sinking  fund  for  the  final  redemption  of 
8uch  bonds,  and  shall  be,  by  the  county  treasurer,  when  so  ordered  by  the  county 
commissioners,  invested  as  follows,  to-wit:  First — In  redeeming  the  bonds  of  the 
county  issuing  the  same.  Second — In  the  bonds  of  the  state  of  Nebraska.  Third 
— In  the  bonds  of  the  United  States,  provided  that  the  bonds  thus  purchased  shall 
in  all  cases  be  purchased  at  the  lowest  market  price,  after  twenty  days'*  notice  by 
publication  in  at  least  one  newspaper  published  and  in  general  circulation  at  the 
capital  city  or  town  of  the^tate;  the  cost  of  which  advertising,  at  legal  rates,  shall 
be  paid  out  of  the  sinking  fund  for  the  redemption  of  such  bonds. 

4176.  When  the  interest  and  principal,  or  inter^t  only,  of  such  registered 
bonds  are  payable  in  New  York  city,  or  elsewhere  out  of  the  state,  payment  shall 
be  then  made  at  the  place  so  designated  in  such  bond  or  coupon,  or  at  the  financial 
agency  of  the  state  for  such  purposes,  and  in  order  that  the  funds  may  not  be  mis- 
applied, the  county  treasurer  shall  procure  a  draft  for  the  amount,  to  be  transmitted 
by  drawing  his  check  on  some  bank  in  this  state,  and  both  check  and  draft  shall  be 
so  endorsed  as  to  show  upon  what  bond  or  bonds  the  funds  shall  be  applied;  or  at 
the  request  of  the  party  nolding  or  owning  said  bonds,  payment  may  be  made  at 
the  office  of  said  treasurer. 

4177.  The  tax  and  foilds  so  collected  shall  be  deemed  pledged  and  appropri- 
ated to  the  payment  of  the  interest  and  principal  of  the  registered  bonds  herein 
provided  for,  until  fully  satisfied,  and  the  county  treasurer  shall  be  liable  on  his 
official  bond  for  the  faithful  disbursements  of  all  moneys  so  collected  or  received 
by  him. 

4178.  That  when  any  registered  bonds  shall  mature,  the  same  shall  be  paid 
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•off  by  the  county  treasurer,  at  the  place  where  the  same  are  payable,  out  of  any 
money  in  his  han<Js  or  under  his  control  for  that  purpose,  and  when  so  paid  the 
same  shall  be  endorsed  by  the  county  treasurer  on  the  face  thereof,  "  Canceledi** 
together  with  the  date  of  such  payment,  and  thei*eupon  be  filed  with  tlie  county 
^lerk,  who  shall  enter  satisfaction  of  such  bonds  in  the  record  where  the  same  are 
registered.  In  case  said  bonds  are  payable  out  of  the  state,  an  allowance  of  one- 
fourth  of  one  per  cent  shall  be  made  to  the  county  treasurer  for  the  expense  attend* 
ant  in  making  such  payment,  to  be  deducted  from  any  money  in  his  hands  remain- 
ing  after  payment  of  such  matured  bonds. 

4179.  The  county  treasurer  and  county  clerk  shall,  when  oMered  by  the  county 
-commissioners,  publish  a  detailed  statement  of  the  business  transacted  by  them 
iunder  the  provisions  of  this  act. 

FUNDING  INDEBTEDNESS. 
Sees.  4180  to  4189  formed  sees.  132  to  141.     1879,  p.  387. 

4180.  The  county  board  of  any  county  in  the  state  of  Nebraska  are  hereby 
authorized  and  empowered  to  issue  coupon  bondsof  any  denomination  as  they  may 
deem  best,  suflBcient  to  pay  the  outstanding  and  unpaid  "'bonds,  warrants,  and  in« 
debtedness  of  such  county ;  Providedy  That  the  county  board  of  any  county  may 
limit  the  provisions  of  this  subdivision  to  any  fund  or  funds  of  said  county;  Pro- 
vided further^  Thfit  in  no  event  shall  bonds  be  issued  to  a  greater  amount  than  ten 
per  cent  of  the  assessed  valuation  of  such  county ;  And  provided  further ^  That  the 
county  b<xard  shall  first  submit  the  question  of  the  issuing  said  bonds  to  a  vote  of 
<the  qualified  electors  of  such  county. 

^'^Bonds"  added  188«?,  p.  191.  Bonds  issned  on  an  election  called  before  this  act  passed,  and 
not  within  acts  then  in  force,  are  void.  28,  803  (37  N.  W.,  645).  The  snm  of  all  bonds  issued  by 
the  connty  cannot  exceed  ten  per  cent.  18, 141  (24  N.  W.,  556).  Bonds  made  payable  on  or  before, 
tmay  be  refunded;  bnt  when  ao  attorney  proffers  his  advice,  and  claims  to  have  discovered  a  means 
whereby  he  can  save  the  county  great  expense,  and  makes  a  contract  based  on  such  discovery  by 
•which  he  is  to  make  a  large  profit,  such  contract  will  be  held  void.     20,  432  (30  N.  W.,  538). 

4181.  [Conditions.] — Any  bonds  hereafter  issued  un^er  the  provisions  of  this 
subdivision  shall  be  for  the  payment,  by  the  county  issuing  the  same,  of  the  sum  speci- 
fied therein,  made  payable  at  the  office  of  the  county  treasurer,  and  to  run  not 
more  than  twenty  years  nor  less  than  five  years,  with  interest  at  a  rate  not  to  exceed 
seven  per  cent  per  annum,  payable  semi-annually;  said  bonds  and  coupons  shall  be 
signed  by  the  chairman  of  the  board,  and  countersigned  by  the  connty  clerk  of  the 
county;  Promdedy  That  such  bonds  may  be  made  redeemable  at  any  time  afler  five 
years,  at  the  option  of  the  county  board. 

4182.  It  shall  be  the  duty  of  the  county  board  of  any  county  issuing  bonds 
under  the  provisions  of  this  subdivision  to  ascertain  the  highest  price  at  which  said 
bonds  can  be  negotiated,  and  to  embrace  in  the  proposition  submitted  to  the  quali- 
iied  electors  under  this  act  the  minimum  price  at  which  said  bonds  shall  be  sold; 
Providedf  That  no  bonds  issued  under  the  provisions  of  this  subdivision  shall  be 
sold  for  less  than  their  par  value;  *And  provided  farther.  That  where,  by  the  is- 
suance of  the  proposed  bonds,  the  rate  of  interest  on  the  said  indebtedness  will  be 
reduced*  and  the  amount  of  the  indebtedness  will  not  be  increased,  a  majority  of 
the  votes  cast  shall  be  sufficient  to  adopt  the  proposition. 

Minimum  price  of  '^eighty-five  per  cent''  omitted,  and  all  after  *  added  1883,  p.  192. 

4183.  It  shall  be  the  duty  of  the  board  issuing  bonds  under  the  provisions  of 
this  subdivision  to  negotiate  said  bonds,  and  all  the  proceeds  arising  from  the 
.sale  of  said  bonds  shall  be  paid  into  the  county  treasury  of  said  county,  and  shall 
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be  applied  solely  to  the  redemption  and  payment  of  the  unpaid  *  bonds,  warrants^ 
and  indebtedness  of  said  county ;  Provided,  That  the  county  board  of  any  oouDty 
may  exchange  such  bonds  at  not  less  than  their  par  value,  for  the  outstanding  in- 
debtedness of  such  county ;  Provided  further,  That  no  bonds  shall  be  issued,  for 
the  purpose  of  such  exchange,  for  a  less  sum  than  fifty  dollars. 

4184.  Whenever  said  bonds  are  sold  and  the  proceeds  paid  into  the  county 
treasury  it  shall  be  the  duty  of  the  county  treasurer  to  immediately  notify  the 
holders  of  all  '*'  bonds,  warrants,  orders,  certificates,  or  audited  accounts  intended 
to  be  redeemed  and  paid  under  the  provisions  of  this  act,  and  the  holders  of  snob 
♦bonds,  warrants,  onlers,  certificates,  or  audited  accounts,  dated  prior  to  the  issuing 
of  said  bonds,  shall  present  the  same  for  payment^and  the  said  county  treasurer 
shall  pay  the  same  out  of  the  funds  so  provided,  and  said  treasurer  shall  forthwith 
cancel  said  ♦  bonds,  warrants,  orders,  certificates,  or  audited  accounts  so  presented 
and  paid,  by  writing  across  the  face  of  each  of  them  with  red  ink,  plainly  and  1^- 
ibly,  the  following  words  (properly  filling  the  blanks):  "Canceled  from  bond  war- 
rants bond  funds  this day  of 18 — .     (Signed) ,  treasurer.     (Signed) 

,  holder.'' 

4185.  The  treasurer  of  said  county  shall  record  iu  a  book  kept  for  that  pur- 
pose a  statement  of  all  the  bonds  issued,  giving  the  number,  amount,  date,  to 
whom  issued;  and  shall  also  keep  and  record  in  said  book  a  statement  of  all  the 
*  bands,  warrants,  orders,  certificates,  and  audited  accounts  so  as  aforesaid  taken, 
giving  the  number,  date,  amount  of  principal  and  interest,  if  any,  to  whom  issued, 
by  whom  presented  for  redemption,  and  as  often  as  he  may  be  called  upon  by  the  said 
board  so  to  do,  he  shall  present  a  statement  thereof,  and  of  all  his  doings  in  the 
premises,  to  the  said  county  board. 

4186.  The  county  board  of  any  county  issuing  bonds  under  the  provisions  of 
this  subdivision  shall  levy  a  tax  annually  for  the  payment  of  the  interest  on  said 
bonds  as  it  becomes  due;  Provided,  That  an  additional  amount  shall  be  levied  and 
collected  sufficient  to  pay  the  principal  of  such  bonds  at  maturity;  And  provided. 
That  not  more  than  twenty  per  cent  of  the  principal  of  said  bonds  shall  be  levied 
and  collected  in  any  one  year. 

4187.  The  board  shall  have  power,  and  they  are  directed  so  to  do,  to  adopt 
such  rules  and  regulations  governing  all  officers  and  other  persons  in  the  the  pay-^ 
ment,  redemption,  cancellation,  and  destruction  of  such  warrants,  orders,  certifi- 
cates, and  audited  accounts  as  they  deem  necessary  and  sufficient  to  protect  the  in- 
terests of  said  counties  in  furtherance  of  the  provisions  of  this  subdivision. 

4188.  If  any  person  or  officer,  contrary  to  the  provisions  of  this  subdivision, 
shall  knowingly  issue  or  deliver,  or  put  in  circulation,  use,  or  in  any  manner  dis- 
pose of,  contrary  to  law,  any  warrant,  order,  certificate,  or  audited  account,  in- 
tended to  be  redeemed  or  paid  under  the  provisions  of  this  subdivision,  either  before 
or  after  the  same  has  been  paid  or  canceled,  and  thereby  defraud,  or  attempt  to  de- 
fraud, any  corporation,  county,  state,  or  person,  he  shall,  on  conviction,  be  fined 
not  less  than  five  hundred  dollars,  and  be  imprisoned  in  the  penitentiary  not  less 
than  six  months  nor  more  than  three  years. 

4189.  If  any  officer  shall  knowingly  and  willfully  fidl  to  perform  fully  and 
completely  each  and  every  act  or  duty  required  of  him  by  this  subdivision,  he 
shall,  on  conviction,  be  fined  in  any  sum  not  less  than  fifty  dollars,  nor  more  than 
five  hundred  dollars,  or  be  imprisoned  not  less  than  ten  days,  nor  more  than  sixty 
days,  or  both  fined  and  imprisoned  at  the  discretion  of  the  court 

•  ••  Bonds  "  added  1888,  p.  1» 
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Sees.  4190  to  4197.  ''An  act  to  antborise  oonnties  to  issae  bonds  for  refunding  their 
l)onded  indebtedness,  and  provide  for  Tegistering  and  certifying  the  same,  and  fbr  levying  a  tax  to 
fMiy  the  interest  and  principal  thereof.^'    1883,  p.  194.    In  force  February  27. 

4190.  That  any  county  of  this  state  is  hereby  authorized  to  issue  its  coupon 
bonds  at  a  rate  of  interest  not  exceeding  six  per  cent  per  annum,  for  the  purpose 
of  refimding  its  bonded  indebtedness,  said  bonds  to  be  substituted  in  place  of  and 
exchanged  for  bonds  heretofore  issued,  whenever  such  county  can  effect  such  sub- 
stitution and  exchange,  which  substituted  bonds  shall  equal  the  amount  due  for 
principal  and  interest  of  such  bonded  indebtedness,  witn  interest  payable  semi- 
iinnually,  and  the  principal  payable  not  exceeding  twenty  years  from  their  date. 

4191.  The  provisions  of  the  foregoing  section  of  this  act  shall  apply  to  and 
include  all  bonds  heretofore  issued  by  any  county  which  have  been  held  and 
are  determined  to  be  valid  and  binding  in  the  hands  of  bona  fide  holders  thereof, 
in  any  action  or  actions  thereon,  or  on  any  coupon  thereof,  by  any  state  or  federal 
<x>urt  of  competent  jurisdiction  within  the  state,  and  such  bonds  with  the  interest 
thereon  constitute  a  bonded  indebtedness  within  the  meaning  of  this  act. 

4192.'  That  in  all  cases  where  the  bonds  of  any  county  are  past  due,  and  in 
all  cases  where  counties  have  issued  bonds  that  were  redeemable  at  the  option  of 
the  county  board  at  a  fixed  time,  and  where  said  time  has  elapsed,  the  county  board 
shall  notify  the  holders  of  such  bonds  to  present  the  same  for  redemptioni  or 
exchange  and  substitution,  and  in  case  of  the  •refusal  of  such  bondholders  to  pre« 
«ent  the  same  for  reaeroption,  or  exchange  and  substitution,  at  the  place  where  said 
bonds  are  made  payable,  the  couiilty  shall  not  be  liable  to  pay  interest  on  said  bonds 
in  excess  of  the  rate  provided  for  as  the  interest  of  said  refunding  bonds,  and  such 
interest  shall  commence  with  the  coupon  next  to  become  due  after  such  notice  has 
been  given. 

4193.  That  in  case  an  exchange  of  said  bonds  cannot  be  effected,  the  county 
<x>mmissioners  are  hereby  authorized  to  sell  said  refunding  bonds  from  time  to 
time,  at  not  less  than  their  face  value,  in  such  sums  as  may  be  necessary  to  create  a 
fund  for  the  redemption  of  the  outstanding  bonds  aforesaid,  and  the  money  realized 
from  the  sale  of  ^said  refunding  bonds  shall  not  be  expended  or  used  for  any  other 
purpose  than  for  refunding  said  outstanding  bonds. 

4194.  It  shall  be  the  duty  of  the  auditor  of  state  to  register  such  sub* 
«tituted  bonds,  and  of  the  secretary  and  auditor  of  state  to  Certify  the  same,  and  a 
tax  to  pay  the  interest  and  principal  thereof  shall  be  levied  in  the  same  manner  as 
is  now  provided  by  law  or  the  constitution  in  the  case  of  other  county  bonds, 

4195.  That  the  county  clerk  of  each  county  shall  certify,  under  the  seal  of 
the  county,  to  the  auditor,  the  number,  amount,  and  description  of  each  bond  can- 
celed or  to  be  canceled,  and  refunded,  and  the  amount  due  thereon  for  principal  and 
unpaid  interest,  and  thereupon  the  auditor  is  authorized  to  roister  a  similar  amount 
-of  refunding  bonds;  but  in  no  case  shall  the  auditor  register  any  refunding  bonds  in 
excess  of  the  amount  so  certified  to  him  by  the  county  clerk  as  aforesaid;  and  that 
said  bonds  dhall  be  entitled  to  registration  as  aforesaid  in  the  order  that  they  are  pre- 
eented  to  the  auditor. 

4196.  That  the  registration  provided  for  in  this  act  shall  apply  tO  all  re- 
funding bonds  already  issued,  or  to  be  issued  in  conformity  with  the  provisions  of 
this  act. 

4197.  That  counties  are  hereby  authorized  to  refimd  their  bonded  indebted- 
ness as  provided  for  in  this  act,  at  dollar  for  dollar  of  said  indebtedness,  irrespect- 
ive of  the  fact  that  said  indebtedness  exceeds  ten  |)er  cent  of  the  present  valuation 
of  the  property  of  said  county,  and  the  pame  shall  be  registered  as  provided  for  in 
this  act;  and  the  refunding  bonds,  hereby  authorized,  may  be  issued  by  the  com- 
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missioners  of  the  eoanty  without  submitting  the  proposition  therefor  to  a  vote  of 
the  electors. 

Sees.  4198  to  4205.  '*An  act  to  authorise  oounty  boards  to  issae  the  bondB  d  their  respective 
ooQDties  for  the  porpose  of  purohasillg  grain  for  seed  and  feed  for  teams  nted  in  cnltiTating 
the  land  opoo  whieh  the  seed  is  planted,  and  to  provide  for  the  sale  of  the  same;  and  to  punish  tine- 
violation  of  the  provisons  of  this  act."    1801,  p.  310.  •  In  force  March  24. 

41 98.  That  the  board  of  any  county  of  this  state  shall  have  the  authority  to  is- 
sue the  bonds  of  their  respective  counties  to  an  amount  not  to  exceed  three  (3)  per 
cent  of  the  assessed  valuation  of  the  oounty  for  the  year  1890,  and  not  exceeding  the 
sum  of  twenty  thousand  dollars  ($20,000),  for  the  purpose  of  raising  money  to^ 
purchase  grain  to  be  planted  and  sown  for  the  purpose  of  raising  crops  for  the- 
year  1891,  and  for  feeding  teams  used  in  raising  said  crops;  Provided^  A  special 
election  shall  be  called,  at  which  the  question  of  bonding  tte  county  shall  be  sub- 
niitted  to  the  people,  as  provided  for  in  section  twenty-seven  (27)  of  dapter^hteen 
(18)  of  the  Compiled  Statutes  of  Nebraska,  revision  of  1887  j;871]. 

4199.  Upon  a  vote  of  a  majority  of  the  legal  voters  voting  at  said  election,  a» 
provided  for  in  section  one  of  this  act,  the  county  board  shall  issue  the  bonds  of  the 
county  payable  in  ten  years,  with  the  option  of  the  county  to  pay  the  whole  or  any 
part  thereof,  after  the  expiration  of  five  (5)  years  from  the  date  thereof,  with  in-- 
terest  at  a  rate  not  to  exceed  seven  (7)  per  cent  per  annum. 

4200.  The  county  board  shall' sell  said  bonds  for  the  highest  obtainable 
price,  not  less  than  their  face  value,  and  shall  invest  the  proceeds  thereof,  or  so- 
much  as  may  be  necessary,  in  the  purchase  of  grain  suitable  for  seed  for  planting 
and  sowing,  and  for  the  necessary  feed  for  teams  used  in  raising  said  crops,  and  shall 
sell  the  same  to  such  persons  only  as  are  engaged  in  agriculture,  at  a  price  not  ex* 
ceeding  the  actual  cost  thereof  to  the  county,  with  10  per  cent  added  to  defray  the 
expenses  of  sale,  and  shall  take  the  promissory  notes  of  the  purchaser,  payable  to- 
the  county,  and  due  in  five  (6)  years  thereafter  with  interest  from  date  at  the  rate 
of  seven  (7)  |)er  cent  per  annum,  payable  annually,  and  which  notes  shall  be  held 
and  collected  by  the  county  when  due,  and  when  collected  the  money  shall  be  paid 
into  the  county  treasury. 

4201.  No  farmer  shall  be  permitted  to  purchase  any  of  said  grain  nntil  he 
shall  first  have  made  an  affidavit  that  he  is  actually  engaged  in  farming;  that  he 
has  no  grain  for  seed  or  feed  for  his  team,  or  if  he  have  any,  stating  the  quantity 
thereof,  and  that  he  desires  to  use  said  grain  for  no  other  purpose  than  is  provided 
by  this  act,  and  shall  also  furnish  the  affidavits  of  two  credible  residents  of  said 
county  and  of  his  neighborhood  to  the  effect  that  he  is  a  reputable  citizen  of  said 
county,  and  that  they  verily  believe  the  statements  containcKl  in  his  affidavit  are 
true.  And  upon  such  affidavits  being  made  and  filed,  to  be  preserved  in  the  office 
of  the  county  clerk,  and  the  execution  of  the  note  to  the  county  as  herein  provided 
for,  the  said  county  board  may  deliver  to  him  grain  for  seeding  pu|:poses  not  to  ex- 
ceed fifty  bushels,  and  grain  for  feedin^|Nirposes  not  to  exceed  fifty  bushels  to  any 
one  |>eraon. 

4202.  That  any  person,  who,  after  having  obtained  grain  for  feed  and  seed  as 
herein  provided,  shall  sell,  transfer,  or  in  any  other  manner  dispose  of  the  said 
seed  or  grain,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars  ($100)  or  be 
imprisoned  in  the  county  jail  not  exceeding  three  months,  and,  moreover,  shall  be 
liable  to  the  county  from  which  the  same  was  obtained  for  the  value  of  the  seed  or 
feed  so  obtained. 

4203.  It  shall  be  lawful  for  the  county  board  to  designate  any  one  of  their 
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number  to  sell  the  said  bonds^  purchase  the  grain,  and  sell  the  same  as  herein  pro- 
vided^  and  the  person  or  persons  who  may  sell  said  bonds  and  purchase  and 
sell  said  grain  shall  make  a  full  exhibit  and  settlement  with  the  county  board 
on  or  before  the  first  day  of  July,  1891,  or  if  said  board  shall  not  be  in  session  on 
^id  date,  said  settlement  shall  be  made  at  the  first  meeting  of  the  board  after  said 
date. 

4204.  If  any  person  entrusted  with  the  sale  of  said  bonds  and  the  purchase 
and  sale  of  said  grain  shall  ful  tO  acconnt  for  and  settle  in  full  for  the  money 
and  grain  placed  or  coming  into  his  hand,  or  shall  convert  any  part  thereof  to  his 
own  use,  he  shall  be  deemed  guilty  of  embezzlement  and  upon  conviction  thereof 
shall  be  punished  accordingly. 

4205.  The  county  board  of  any  county  issuing  bonds  under  the  provisions  of 
this  act  shall  levy  a  tax  for  the  payment  of  the  interest  on  said  bonds  as  it  be- 
comes due;  Provided,  That  an  additional  amount  shall  be  levied  and  collected  suf- 
ficient to  pay  the  principal  of  such  bonds  at  maturity;  Provided  further,  That  not 
more  than  twenty  per  cent  of  the  principal  of  said  bonds  shall  be  levied  and  col- 
lected in  any  one  year. 

Sees.  4206  aod  4207.  '*Aq  act  to  aathorize  and  empower  cities  of  the  second  class  to  vote 
upon  propositions  to  issne  bonds  and  to  devote  the  proceeds  thereof  in  aid  of  the  constrnction  of 
a  county  court  house."    1889,  p.  81.    In  fbrce  F^bmary  15. 

4206.  The  mayor  and  council  of  cities  of  the  second  class  shall  have  and  here- 
by are  given  the  power  and  authority  to  borrow  money  and  pledge  the  property  and 
credit  of  such  city  upon  its  negotiable  bonds  in  an  amount  not  to  exceed  five  (5) 
per  centum  of  the  assessed  valuation  of  the  taxable  property  within  the  limits  of 
such  city  for  the  purpose  of  aiding  in  the  building,  erecting,  constructing,  or  re- 
pairing and  furnishing  a  county  court  house,  in  addition  to  bonds  already  voted  for 
by  the  county,  authority  for  the  issuance  of  such  bonds  having  first  been  obtained 
by  a  three-fifths  (^)  vote  of  the  qualified  electors  of  such  city  voting  on  a  proposi- 
tion for  such  purpose  by  any  general  or  special  election ;  such  proposition  to  be 
submitted  to  such  electors  in  the  manner  now  provided  by  the  laws  of  this  state  for 
the  submission  of  propositions  to  aid  in  the  construction  of  railroads  and  other  works 
of  internal  improvements,  such -bonds  to  bear  interest  not  to  exceed  six  per  centum 
per  annum,  and  to  be  sold  for  not  less  than  par  and  run  not  to  exceed  twenty  years. 

4207.  The  election  at  which  any  such  proposition  shall  be  voted  upon  shall 

in  all  respects  be  conducted  and  the  returns  shall  be  canvassed  and  declared  in 

the  m&nner  now  provided  by  law  for  such  purposes  at  general  elections  held  in  such 

cities. 

Se».  4206  to  4210.  "An  act  anthorizing  cities  to  fiind  their  indebtedness.''  1881,  p. 
161.    In  force  Pebraary  2a 

4208.  That  any  city  of  the  second  class  in  the  state  of  Nebraska  may  issue 
bonds  for  the  purpose  of  funding  any  and  all  indebtedness  now  existing  or  here- 
after created,  now  due  or  to  become  due;  Provided,  That  the  said  bonds  shall  be  pay- 
able in  not  less  than  ten  years  and  not  more  than  twenty  years  from  date  of  their 
issue,  and  that  said  bonds  shall  bear  interest  at  a  rate  not  exceeding  seven  per  cent 
per  annum,  with  interest  coupons  attached,  payable  annually  or  semi-annually,  and 
may  levy  tax  on  all  the  taxable  property  in  the  city  in  addition  to  other  taxes  for 
the  payment  of  said  coupons  as  they  respectively  become  due,  and  the  taxes  levied 
to  pay  the  same  shall  be  payable  only  in  cash  or  said  coupons;  Provided,  That  the 
city  council  of  said  cities  shall  farther  authorize  the  issuing  of  said  bonds  by  or- 
dinance when  so  instructed  by  a  two-thirds  majority  of  all  the  votes  cast  at  an  elec- 
tion held  in  such  city  for  that  purpose,  except  as  hereinafter  provided.     Notice  of 
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Baid  election  to  be  published  in  four  issues  of  some  weekly  paper  published  in  ^ 
city  seeking  to  issue  bonds. 

4209.  That  any  city  of  the  second  class  in  the  state  of  Nebraska  which  has 
heretofore  voted  and  issued  bonds  to  aid  in  the  construction  of  any  railroad  or 
other  work  of  internal  improvement^  or  [and]  which  bonds  or  any  part  thereof  still 
remain  unpaid  and  are  a  l^al  liability  against  such  city,  and  have  been  finally  so 
determined  by  a  court  of  competent  juri^iction,  and  baring  interest  at  ten  per 
cent  per  annum,  is  hereby  authorized  to  issue  coupon  bonds  at  a  rate  of  interest  not 
exceeding  seven  per  cent  per  annum,  to  be  substitated  in  the  place  of  and  ex- 
changed for  such  bonds  heretofore  issued,  whenever  such  city  can  effect  such  substi- 
tution and  exchange,  which  substitution  and  exchange  shall  not  exceed  dollar  for 
dollar;  Provided,  That  such  substitution  and  exchange  shall  have  first  been  duly 
authorized  by  a  majority  vote  of  the  people  of  said  city  at  an  election  to  be  held  for 
the  purpose  as  provided  in  section  1  of  this  act 

4210.  The  bonds  issued  under  the  provisions  of  section  2  [4209]  of  this  act 
i^hall  have  recited  therein  the  object  of  iheir  issue,  and  the  section  of  the  act  under 
which  the  issue  is  made,  stating  the  issue  to  be  in  pursuance  thereof,  and  shall  also 
stiite  the  number,  date,  and  amount  of  the  bond  or  bonds  for  which  it  was  substi- 
tuted, and  such  new  bond  shall  not  be  delivered  until  the  surrender  of  the  bond  or 
bonds  so  designated. 

Sees.  4211  to  4213.  ''An  act  to  provide  for  the  refltetration  bj  the  saditor  of  public  aooonnfeBof 
bonds  iasned  by  villages  and  cities  of  the  second  class."    1885,  p.  92.    In  force  March  5.  • 

4211.  That  all  bonds  hereafter  issued  by  the  corporate  authorities  of  any  vil- 
lage or  city  of  the  second  class  shall,  before  such  bonds  or  any  of  them  are  sold  or 
u^otiated,  be  presented  to  the  auditor  of  public  accounts,  and  he  shall  examine  such 
bonds  and  all  proceedings  relative  to  their  issue,  and  if  he  be  satisfied  that  such 
bonds  have  been  legally  issued  for  a  lawful  purpose,  register  the  same  in  his  office 
in  a  book  kept  by  him  for  such  purpose,  and  shall  under  his  seal  of  office  certify 
upon  such  bonds  the  fact  that  they  have  been  regularly  and  legally  issued,  and  that 
such  bonds  have  been  registered  in  his  office  in  accordance  with  the  provisions  of 
this  act,  the  data  filed  in  his  office  being  the  ba<«is  of  such  certificate. 

Auditor  can  only  be  compelled  to  register  bonds  regnlarly  issued.     26,  503  (41  N.  W.,  450). 

4212.  Whenever  the  holder  of  any  bond  heretofore  issued  by  any  village  or 
city  of  the  second  class  shall  present  the  same  to  the  auditor  of  public  accounts 
for  registration,  he  shall  examine  such  bonds  and  the  proceedings  under  which  the 
same  were  issued,  and  if  he  be  satisfied  that  such  bonds  were  legally  issued  for  a 
lawful  purpose,  register  the  same  in  his  office  in  a  book  kept  for  that  purpose,  and 
shall  und^r  his  seal  of  office  certify  upon  such  bonds  the  fact  that  they  have  been 
regularly  and  legally  issued,  and  that  such  bonds  have  been  restored  ia  his  office 
in  accordance  with  the  provisions  of  this  act,  and  the  data  filed  in  his  office  bdog 
the  basis  of  such  certificate. 

4213.  It  shall  be  the  duty  of  the  clerk  of  any  village  or  city  of  the  second 
class  in  which  any  bonds  may  hereafter  be  issued  to  transmit  with  such  bonds  to  the 
auditor  of  public  accounts  a  duly  certified  transcript  of  all  the  proceedings 
had  previous  to  the  issuance  of  such  bonds  relative  thereto,  for  the  information  of 
said  auditor,  and  it  is  hereby  likewise  made  the  duty  of  the  clerks  of  villages  and 
cities  of  the  second  class  to  furnish  such  transcript  to  the  holder  of  any  bond  of  any 
such  village  or  city  of  the  second  class  on  demand  of  such  holder. 

Sees.  4214  to  4217.  ''An  act  to  authorize  precincts,  townships,  and  villages  to  vote  bonds  to 
aid  works  of  internnl  improvement,  highways,  railroads,  bridges,  coart  hoases,  jails,  and  the 
drainage  of  swamp  lands,*' etc.  1885,  p.  268.  In  loroe  March  6.  Repealing  sec  7,  Laws  1869, 
p.  93. 

4214.  Any  precinct,  township,  or  village  (less  than  a  city  of.  the  second  class). 
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organized  according  to  law,  is  hereby  authorized  to  issue  bonds  in  aid  of  works  of 
internal  improyementy  highways,  bridges,  railroads,  couit  house,  jails  in  any 
part  of  the  county,  and  the  drainage  of  swamp  and  wet  lands,  to  an  extent  not  ex- 
ceeding ten  per  cent  of  the  assessed  value  of  the  taxable  property  at  the  last  assess* 
tnent  within  such  township,  precinct,  or  village,  in  the  manner  hereinafter  directed, 
viz.:  Itrst — A  petition  signed  by  not  less  than  fifty  freeholders  of  the  precinct, 
township,  or  village  shall  be  presented  to  the  county  commissioners,  or  board  author- 
ized by  law  to  attend  to  the  business  of  the  county  within  which  such  precinct, 
township,  or  village  is  situated.  Said  petition  shall  set  forth  the  nature  of  the  work 
contemplated,  the  amount  of  the  bonds  sought  to  be  voted,  the  rate  of  interest, 
which  shall  in  no  event  exceed  eight  per  cent  per  annum,  and  the  date  when  the 
principal  and  interest  shall  become  due;  and  the  said  petitioners  shall  give  bond,  to 
be  approved  by  the  county  commissioners,  for  the  payment  of  the  expenses  of  the 
election,  in  the  event  that  the  proposition  shall  fail  to  receive  a  two-thirds  major- 
ity of  the  votes  cast  at  the  election.  Second — Upon  the  reception  of  such  petition 
the  county  commissioners  shall  give  notice,  and  call  an  election  in  the  precinct,  town- 
ship, or  village,  as  the  case  may  be.  Said  notice,  call,  and  election  shall  be  governed 
by  the  law  r^ulating  the  election  for  voting  bonds  by  a  county. 

Connty  board  are  ajicents  of  ooanty  and  not  of  townships,  and  connty  is  liable  for  expense  of 
notice.  26, 132  (41  N.  W.,  1071).  An  election  held  by  petition  of  less  than  fifty  freeholders  Toid. 
21,  194  (31  N.  W.,  682).  Company  held  to  have  complied  with  the  conditions  of  proposition  and 
entitled  to  the  bonds.     14,  324  (15  N.  W.,  727).     See  6,  49. 

4215.  If  two-thirds  of  the  votes  cast  at  such  election  shall  be  in  favor  of  the 
proposition,  the  county  commissioners  or  board  shall,  without  delay,  cause  to  be 
prepared  and  issue  the  bonds  in  accordance  with  the  petition  and  notice  of  elec- 
tion ;  said  bonds  shall  be  signed  by  the  chairman  of  the  board  or  |)erson  authorized 
to  sign  county  bonds,  and  attested  by  the  clerk  of  the  county,  under  the  seal  of  the 
county.*  Said  bonds  shall  state  for  what  purpose  issued;  the  amount,  and  when 
payable,  interest,  and  when  payable,  and  the  number  of  each  bond.  The  county  clerk 
shall  enter  upon  the  records  of  the  board  the  petition,  bond,  notice,  and  call  for  the 
election,  canvass  of  vote,  the  number,  amount,  and  interest,  and  date  at  which  each 
bond  issued  shall  become  payable ;  and  the  county  clerk  shall  cause  such  bonds  to 
be  registered  in  the  oflBce  of  secretary  of  state  and  state  auditor,  as  required  by  law. 

4216.  The  county  commissioners,  or  persons  charged  with  levying  the  taxes 
for  the  county,  shall  each  year,  until  the  bonds  voted  under  the  authority  of  this  act 
be  paid,  levy  upon  the  taxable  property  in  the  precinct,  township,  or  village  a  tax 
tiufficient  to  pay  the  interest  and  five  per  cent  of  the  principal  of  bonds  issu^  under 
this  act;  and  at  the  tax  levy  preceding  the  maturity  of  any  such  bonds,  levy  an 
amount  sufficient  to  pay  the  principal  and  interest  due  on  said  bonds. 

This  section  proTides  the  only  method  of  collecting  precinct  bonds.  Mandamus  to  compel 
the  oonnty  officers  to  levj  and  collect  taxes  sufficient  to  paj  the  interest  and  principal  of  said 
bonds  when  same  become  due  is  the  appropriate  and  onlj  remedy.     10,  24  (4  N.  W.,  370). 

4217.  All  proceedings  in  relation  to  such  election  and  the  issuance  of  the 
bonds  shall  be  in  accordance  with  the  provisions  of  this  act. 

Sees.  4218  and  4219.  *'An  act  to  provide  for  the  certification,  registration,  and  payment  of 
precinct  bonds."    1885,  p.  94.    In  force  March  4. 

4218.  [Registration.] — Whenever  the  holder  of  precinct  bonds,  issued  under 
any  law  of  this  state  for  the  purpose  of  the  erection  of  bridges  wholly  within  the 
limits  of  a  county,  shall  present  the  same  to  the  auditor  and  secretary  of  state, 
together  with  duplicate  statements  of  the .  question  of  submission,  notice  and 
proof  of  publication,  return  of  vote«  for  and  against,  duly  certified  by  the  county 
clerk,  it  shall  be  the  duty  of  said  officers  to  examine  said  bonds  and  statements,  and 
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if  they  be  satisfied  that  such  bonds  are  iu  all  respects  in  due  form  and  been  properly 
issued,  to  enter  that  fact  upon  the  records  of  their  respective  oflSoes,  together  with 
said  statements,  and  thereupon  the  secretary  and  auditor  shall  place  their  joint  certi- 
tificate  upon  said  bonds,  and  the  auditor  shall  register  the  same  in  his  office,  such 
certificate  showing  that  such  bonds  were  issued  pursuant  to  law,  the  data  filed  with 
such  officers  being  the  basis  of  such  certificate. 
See  7,  259. 

4219.  Upon  the  registration  of  such  bonds  it  shall  be  the  duty  of  the  auditor 
to  certify  that  fact  to  the  proper  county  board,  and  thereupon  said  board  shall,  at 
the  usual  time  of  levying  taxes  in  each  year,  levy  a  tax  upi>n  all  the  property  of 
the  proper  precinct,  sufficient  to  pay  the  annual  interest  on  said  bonds,  and  the  prin- 
cipal thereof,  in  accordance  with  the  terms  of  the  proposition  under  which  said 
bonds  were  issued.  Taxes  so  levied  shall  be  collected  by  the  county  treasurer  as 
other  taxes  are  collected,  and  the  amounts  due  on  said  bonds  paid  to  the  holder 
thereof. 

Sees.  4220  to  4223.  '*An  act  to  anthoriae  the  sale  of  refiinding  bonds  of  precinct,  aod  U> 
provide  for  registering  and  certlfjing  the  same  and  all  other  preoinct  bonds  that  are  or  have 
been  legally  issaed  and  are  not  now  in  litigation.    1885,  p.  95.    In  force  March  5. 

4220.  That  when  the  county  commissioners  of  any  county  issue  coupon  bonds^ 
to  refund  the  bonded  indebtedness  of  any  precinct  in  the  stafe  of  Nebraska,  and  in 
case  an  exchange  of  said  refundinjg^  bonds  cannot  be  efiected,  the  county  commis- 
sioners are  hereby  authorized  to  sell  said  refunding  bonds  from  time  to  time,  at  not 
less  than  their  face  value,  in  such  sums  as  may  be  necessi^ry  to  create  a  fund  for  the 
redemption  of  the  outstanding  bonds  aforesaid,  and  the  money  realized  from  the  sal^ 
of  saia  refunding  bonds  shall  not  be  expended  or  used  for  any  other  purpose  than 
for  refunding  said  outstanding  bonds. 

4221.  It  shall  be  the  duty  of  the  auditor  of  state  to  register  such  substituted 
bonds,  and  of  the  secretary  and  auditor  of  state  to  certify  the  same,  and  a  tax  to  pay 
the  interest  and  principal  thereof  shall  be  levied  in  the  same  manner  as  is  now  pro- 
vided by  law  or  the  constitution  in  the  case  of  other  precinct  bonds. 

4222.  That  the  county  clerk  of  each  county  shall  certify  under  the  seal  of 
the  county  to  the  auditor,  the  number,  amount,  and  description  of  each  bond  can- 
celed or  to  be  canceled  and  refunded,  and  the  amount  due  thereon  for  principal  aod 
unpaid  interest,  and  thereupon  the  auditor  is  authorized  to  register  a  similar  amount 
of  refunding  bonds.  But  in  no  case  shall  the  auditor  register  any  refunding  bond» 
in  excess  of  the  amount  so  certified  to  him  by  the  county  clerk  as  aforesaid;  and 
that  said  bonds  shall  be  entitled  to  registration  as  aforesaid,  in  the  order  that  they 
are  presented  to  the  auditor. 

4223.  That  the  re^stration  provided  for  in  this  act  shall  apply  to  all  re- 
funding bonds  already  issued,  or  to  be  issued  in  conformity  with  the  provisions  of 
this, act,  and  all  other  precinct  bonds  that  are  or  have  been  legally  issued,  and  are 
not  now  in  litigation. 

Sees.  4224  to  4227.  '*An  act  to  proTide  for  the  registration  of  preoinot  or  township  and 
SOhool  district  bonds."     1873;  O.  S.,  p.  883.    In  force  Febmarj  27. 

4224.  From  and  after  the  passage  of  this  law,  it  shall  be  the  duty  of  precinct 
or  township  and  school  district  boards  or  ofBicers,  after  having  first  filed  for  record 
with  the  county  clerk  the  question  of  submission,  notice  and  proof  of  publication^ 
return  of  votes  for  and  against,  to  register  with  the  county  clerk  all  precinct  or 
township  and  school  district  bonds  voted  and  issued  pursuant  to  the  following  act 
and  sections  of  an  act:  "An  act  to  enable  counties,  cities,  and  precincts  to  borrow 
money  on  their  bonds,  or  to  issue  bonds  in  aid  of  works  of  internal  improvement 
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in  this  state,  and  to  legalize  bonds  already  issued  for  such  purposes/' approved 
February  15,  1869;  and  amendments  thereto  approved  March  3,  1870.     And  sec- 
tions 30,  3 1 ,  and  32,  of  ''An  act  to  establish  a  system  of  public  instruction  for  the 
state  of  Nebraska/'  approved  February  15,  1869. 
See  7,  497. 

4225.  It  shall  be  the  duty  of  the  county  clerk,  in  a  book  prepared  for  that  pur- 
pose^  to  record  the  question  of  submission,  notice  and  proof  of  publication,  return 
of  votes  for  and  against ;  and  the  fee  for  so  doings  to  be  paid  by  the  precinct  or 
township,  or  school  district  board  or  officers,  as  the  case  may  be,  shall  be  the  same 
as  charged  for  the  recording  of  deeds  and  mortgages. 

4226.  It  shall  be  the  duty  of  the  county  clerk,  on  presentation  of  any  precinct 
or  township  or  school  district  bonds  for  reg^try,  to  register  the  same  in  a  book 
prepared  for  that  purpose,  which  register  shall  contain:  First — ^The  number  or 
name  of  the  precint  or  township,  or  school  district.  Second — The  number  of  the 
bond.  Third — The  date  of  the  bond.  Fourth — ^To  whom  payable.  F^h — Where 
payable.  Siath — When  due.  Seventh — When  interest  is  due.  Eighth — ^Amount 
of  bond.  Ninth — Reference  by  page  to  the  book  provide<l  for  in  section  two,  giv- 
ing faifltory  of  ^le  bond.  The  county  clerk  shall  receive  a  fee  of  twenty-five  centfr^ 
for  every  bond  so  registered. 

See  21;  732  (33  N.  W.,  266). 

4227.  It  shall  be  the  duty  of  all  precinct  or  township  and  school  district 
boards  or  officers^  immediately  after  the  passage  of  this  act,  to  furnish  the  county 
clerks  of  their  respective  counties  with  a  statement  of  the  amount  of  bonds  hereto- 
fore issued  by  their  precincts,  townships,  or  school  districts,  and  not  already  paid, 
the  date  of  each  bond,  when,  where,  and  to  whom  payable,  the  amount,  the  rate  of 
interest,  and  when  and  where  it  is  payable;  which  bonds  shall  be  registered  by  the 
county  clerk,  in  conformity  with  section  three  of  this  act;  and  the  fee  for  register- 
ing under  this  section  shall  be  twenty-five  cents  for  each  bond. 

This  section  held  constitational.     19, 324  (27  N.  W,,  139). 

Sees.  4228  to  4246.  "An  act  to  provide  for  the  IflSlling  and  payment  of  school  district 
bonds.''    1879,  p.  170.     In  force  Jane  1. 

4228.  The  district  officers  of  any  school  district  in  Nebraska  shall  have  power 
to  issue  the  bonds  of  the  district  for  the  purpose  of  purchasing  a  site  for  and 
erecting  thereon  a  school  house  or  school  houses,  and  furnishing  the  same  in  such  dis- 
trict, on  the  terms  and  conditions  set  forth  in  the  succeeding  sections  of  this  act. 

Bonds  cannot  he  given  to  party  to  haild  a  honse  hnt  mnst  be  sold.  16,  188  (20  N.  W.,  209). 
Does  not  authorize  levying  more  than  25  mills  annual  school  taxes.  12,  259  (11  N.  W.,307). 
School  bonds  held  void  under  law  on  Febrnary  15,  1869.  10,  544  (7  N.  W.,  315).  Bonds  issued 
under  section  30,  General  Statutes,  966,  were  valid.     13,  81  (12  N.  W.,  927). 

4229.  No  bonds  shall  be  issued  until  the  question  has  been  submitted  to  the 
qualified  electors  of  the  district,  and  two-thirds  of  all  the  qualified  electors  present, 
and  yoting  on  the  question,  shall  have  declared  by  their  votes  in  favor  of  Jasuing 
the  same,  at  an  election  called  for  the  purpose,  upon  a  notice  given  by  the  officers  of 
the  district,  at  least  twenty  days  prior  to  such  election. 

4230.  No  vote  shall  be  ordered  upon  the  issuance  of  such  bonds,  unlOBS  a 
petition  shall  l>e  presented  to  the  district  board,  suggesting  that  a  vote  be  taken 
tor  or  against  the  issuing  of  such  amount  of  bonds  as  may  therein  be  asked  for^ 
to  purchase  a  site  for  or  build  a  school  house  or  houses,  or  for  furnishing  the  neces- 
sary furniture  and  apparatus  for  the  same,  or  for  all  of  these  purposes,  which  peti- 
tion shall  be  signed  by  at  least  one-third  of  the  qualified  voters  of  such  district ; 
^Provided,  That  the  board  of  education  in  any  city  of  the  metropolitan  class  may 
order  a  vote  upon  the  issuance  of  such  bonds,  without  a  petition  therefor. 

AU  aft«p  •  added  1887,  p.  696. 
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4231.  That  no  such  bonds  shall  be  issued  in  the  aggregate  amount  to  exceed 
-five  per  cent  (excepting  in  districts  having  over  two  hundred  (200)  school  diildreo) 
of  the  last  complete  assessment  of  the  taxable  property  of  the  district  for  state  and 
county  purposes;  nor  shall  any  district  issue  bonds  unless  there  are  at  least  twelve 
{12)  children  of  school  age  residing  within  such  district. 

Amended  1887,  p.  597. 

4232.  The  amount  of  bonds  shall  in  no  case  exceed  five  hundred  (500) 
dollars  in  those  districts  having  less  than  twenty-five  (25)  scholars,  and  not  less  tiun 
•twelve  (12)  of  school  age,  and  the  amount  of  bonds  shall  not  exceed  one  tbousaixl 
(1,000)  dollars  when  the  number  of  children  of  school  age  are  twenty*five  or  more, 
-and  less  than  fifty  (50) ;  and  the  amount  of  bonds  shall  not  exceed  two  tbonsand  (2,- 
000)  dollars,  when  the  number  of  children  of  school  age  in  the  district  are  fifty  (50)or 
more,  but  less  than  one  hundred  (100) ;  and  the  amount  of  bonds  shall  not  exceed  five 
thousand  (5,000)  dollars  when  the  number  of  children  of  school  age  in  the  district 
are  one  hundred  (100)  or  more,  but  less  than  two  hundred  (200);  and  in  districts 
having  two  hundred.  (200)  or  more  school  children,  such  amount  as  may  be  agreed 
4]pon,  not  to  exceed  ten  (10)  per  cent  of  the  assessed  valuaticn  of  the  last  oompldad 
assessment. 

Amended  1887,  p.  697. 

4233.  The  bonds  issued  under  this. subdivision  shall  draw  such  interest  ss 
shall  be  agreed  upon,  but  not  to  exceed  seven  per  cent  per  annum. 

4234.  The  bonds  shall  specify  on  their  face  the  date,  amount,  for  what 
purpose  issued,  the  time  they  run,  and  the  rate  of  interest;  shall  be  printed  on  good 
paper,  with  coupons  attached  for  each  year  or  half  year's  interest,  and  the  arooant 
of  each  year's  interest  shall  be  placed  in  corresponding  coupons  until  such  bonds 
«hall  become  due,  in  a  manner  so  as  to  have  the  last  coupon  fall  due  at  the  same 
time  as  the  bonds;  said  bonds  and  coupons  thereto  attached  shall  be  severally  signed 
by  the  director,  moderator,  and  treasurer  of  the  district  board. 

4235.  It  shall  be  the  duty  of  the  proper  Officers  of  any  school  district  in 
which  any  bonds  may  be  voted  under  the  authority  of  any  law  of  this  state,  before 
the  issuance  of  such  bonds,  to  make  a  written  statement  of  all  proceedings  rela- 
tive to  the  vote  upon  the  issuance  of  such  bonds  and  the  notice  of  the  eTectioo, 
manner  and  time  of  giving  notice,  questions  of  submission,  results  of  a  canvass  of 
ihe  vote  on  the  proposition  on  account  of  which  it  is  proposed  to  issue  such  bonds, 
together  with  a  full  statement  of  the  assessed  valuation,  the  number  of  children  of 
^cnool  aee  residing  in  the  district,  and  total  bonded  indebtedness  of  the  school  dis- 
trict voting  such  bonds.  Such  statement  shall  be  certified  to  under  oath  by  die 
proper  school  board  of  the  district,  and  be  transmitted  with  the  bonds  proposed  to 
oe  issued  to  th^auditor  of  public  accounts. 

42-^*6.  The  auditor  shall  examine  the  statements  and  bonds  so  submitted  to 
him,  and  if  he  be  satisfied  that  such  bonds  have  been  voted  in  conformity  to  law, 
and  are  in  all  respects  in  due  form,  he  shall  record  the  statement  and  roister  the 
bonds  in  his  oflBce,  and  no  such  bonds  shall  be  issued  or  be  valid  unless  they  shall 
be  so  registered  and  have  endorsed  thereon  a  certificate  of  said  auditor  and  the  sec- 
retary of  state,  showing  that  such  bonds  are  issued  pursuant  to  law,  the  data  filed 
in  the  office  of  said  auditor  being  the  basis  of  such  certificate. 

4237.  Upon  the  r^;istration  of  such  bonds  aforesaid,  the  auditor  of  public 
accounts  shall  certify  the  fact  to  the  county  clerk  of  the  county  in  which  the  dis- 
trict is  situated,  and  also  to  the  proper  officers  of  such  school  district,  and  whose 
duty  it  shall  be  to  enter  the  same  upon  the  proper  records  of  such  school  district, 
and  taxes  for  the  payment  of  such  bonds  and  the  interest  thereof  shall  be  levied  in 
•the  manner  provided  by  section  13  of  this  act  [4240]. 
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4238.  If  the  auditor  of  public  accounts  is  not  satisfied  that  such  bonda 
have  [been]  issued  according  to  law,  he  shall  return  the  same  to  the  proper  oflScers 
-with  a  certificate  to  that  effect. 

4239.  Bonds  heretofore  issued  under  any  of  the  provisions  of  any  law  of 
this  state  may  be  registered  in  the  office  of  the  auditor  of  public  accounts  upon 
compliance  with  the  provisions  of  this  chapter,  but  nothing  herein  contained  shall 
affect  the  validity  of  bonds  heretofore  issued  and  not  roistered  under  any  law  of 
this  state. 

4240.  It  shall  be  the  duty  of  the  board  of  county  commissioners  in  each 
ooiinty  to  levy,  annually,  upon  all  the  taxable  property  in  each  school  district  in 
such  county,  a  tax  sufficient  to  pay  the  interest  accruing  upon  any  bond  issued  by 
such  school  district,  and  to  provide  a  wnlrlng  fund  for  the  final  redemption  of  the 
same,  such  levy  to  be  made  with  the  annual  levy  of  the  county,  and  the  taxes  col- 
lected with  other  taxes,  and  when  collected  shall  be  and  remain  in  the  hands  of  the 
county  treasurer  a  specific  fund  for  the  payment  of  the  interest  upon  such  bonds^ 
and  for  the  final  payment  of  the  same  at  maturity.  It  shall  be  the  duty  of  the 
county  clerk  to  furnish  a  copy  of  his  register  to  the  county  treasurer. 

4241.  That  the  phrase  and  expression  ^'school  district,*'  as  used  in  the  pre- 
ceding section,  is  hereby  declared  to  mean,  intend,  and  refer  to  the  school  district  as 
it  existed  immediately  prior  to  and  at  the  time  of  the  issuance  of  any  bonds  by  said 
school  district,  including  all  lands  and  property  and  inhabitants  comprised  and  con- 
tained in  said  school  district  at  the  time  ot  the  issuance  of  any  bonds,  including  all 
and  any  portions  of  said  district  subsequently  separated  from  said  district,  whether 
by  formation  of  a  new  district  or  by  any  change  of  boundaries  of  said  original 
district. 

Bat  new  district  becomes  liable  for  debts  of  old.  This  section  coustnied.  16,  4  (16  N.  W.^ 
902.) 

4242.  Any  money  remaining  in  the  hands  of  any  treasurer,  after  the  pay- 
ment of  interest  due  on  any  bonds  which  are  a  valid  ana  legal  obligation  against 
the  school  district  to  which  such  money  belongs,  and  the  retention  of  a  sufficient 
amount  to  pay  the  accruing  interest  upon  such  bonds  for  the  current  year,  shall  be 
retained  as  a  sinking  fund  for  the  final  redemption  of  such  bonds  and  shall  be  by 
the  treasurer,  when  so  ordered  by  the  school  board,  invested  as  follows,  to-wit: 
JKr«< — In  redeeming  bonds  of  the  school  district  issuing  the  same.  Second — In 
registered  bonds  of  the  county  in  which  the  district  is  situated.  ITiird — In  the 
bonds  of  the  state  of  Nebraska.  Fourth — In  the  bonds  of  the  United  States; 
Provided^  That  the  bonds  thus  purchased  shall  in  all  cases  be  purchased  at  the  low- 
est market  price,  after  twenty  days'  notice  by  publication  in  at  least  one  newspaper 
published  and  in  general  circulation  at  the  capital  city  or  town  of  the  state;  the  cost 
of  which  advertising,  at  legal  rates,  shall  be  paid  out  of  the  sinking  fund  for  the 
redemption  of  such  bonds. 

4243.  When  the  interest  and  principal,  or  interest  only,  of  such  registered  bonds 
are  payable  in  New  York  city,  or  elsewhere  out  of  the  state,  payment  shall  be 
therein  made  at  the  place  so  designated  in  such  bond  or  coupon,  or  at  the  commer- 
cial agency^  of  the  state  for  such  purposes,  and  in  order  that  the  funds  may  not  be 
misapplied,  the  treasurer  shall  procure  a  draft  for  the  amount,  to  be  transmitted  by 
drawing  his  check  on  some  bank  in  this  state,  and  both  check  and  draft  shall  be  so 
endorsed  as  to  show  upon  what  bond  or  bonds  the  funds  shall  be  applied ;  or,  at  the 
request  of  the  party  holding  or  owning  said  bonds,  payment  may  be  made  at  the 
office  of  said  treasurer. 

4244.  The  tax  and  funds  so  collected  shall  be  deemed  pledged  and  appropriated 
to  the  payment  of  the  interest  and  principal  of  the  registered  bonds  herein  provided 
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for,  until  fully  satisfied^  and  the  treasurer  shall  be  liable  on  his  official  bond  for 
the  faithful  disbursements  of  all  moneys  so  collected  or  received  by  him.  *Aftcr 
the  principal  and  interest  of  such  bonds  shall  have  been  fully  paid,  and  all  obliga- 
tions for  which  such  fund  and  taxes  were  raised  have  been  dischai^ged,  the  county 
-clerk,  upon  the  order  of  the  county  commisBioners,  shall  notify  the  county  treasurer 
to  transfer  all  such  funds  remaining  in  his  bands  to  the  credit  of  the  district  to 
-Nvhich  they  belong. 

All  after  *  added  1885,  p.  331. 

4245.  When  any  registered  bonds  shall  mature,  the  same  shall  be  paid  <^ 
•by  the  treasurer,  at  the  place  where  the  same  shall  be  payable,  out  of  any  moner 
in  bis  hands  or  under  his  control  for  that  purpose,  and  when  so  paid  the  same  shall 
'be  endorsed  by  the  treasurer  on  the  face  thereof,  "  Canceled,''  together  with  the 
<date  of  such  payment ;  and  thereupon  be  filed  with  the  clerk,  who  shall  enter  satis- 
faction of  such  bonds  upon  the  records  of  such  school  district.  In  case  sucb  bonds 
are  payable  out  of  the  state,  an  allowance  of  one-fourth  of  one  per  cent  shall  be 
made  to  the  treasurer  for  the  expense  attendant  in  making  such  payment,  to  be  de 
ducted  from  any  money  in  his  hands  remaining  after  payment  of  such  matured 
l)onds. 

4246.  That  the  act  entitled  ^'An  act  to  amend  an  act  entitled  ^An  act  to  estab- 
ilish  a  system  of  public  instruction  for  the  state  of  Nebraska,"^  approved  Februiiy 
25,"  1875;  and,  also  those  portions  of  the  act  entitled  '^An  act  to  provide  for  the 
T^istration  of  precinct,  or  township,  and  school  district  bonds,"  in  conflict  with  this 
act,  and  all  other  acts  or  parts  of  acts  inconsistent  with  this  act,  be  and  the  same  b 
(hereby  repealed;  Provided,  That  nothing  in  this  act  shall  affect  in  any  manner 
the  validity  of  bonds  heretofore  issued. 

Sees.  4247  to  4249.  "An  act  to  provide  for  the  fUnding  of  ontstanding  school  <il8trict 
bonds."    1879,  p.  176.    In  force  Jane  1. 

4247.  That  any  school  district  in  the  state  of  Nebraska  which  has  heretofore 
voted  and  issued  bonds  to  buiid  or  furnish  a  school  house,  or  for  any  other  piu> 
pose,  and  which  bonds,  or  any  part  thereof,  still  remain  unpaid,  and  remain  and  on 
[are]  a  l^al  liability  against  such  district,  and  bearing  interest  at  ten  per  centum 
per  annum,  is  hereby  authorized  to  issue  coupon  bonds  at  a  rate  of  interest  not  ex- 
ceeding seven  per  centum  per  annum,  to  be  substituted  in  place  of  and  exchanged 
for  such  bonds  heretofore  issued,  whenever  such  school  district  can  effect  such  bath 
stitution  and  exchange,  at  a  rate  not  to  exceed  dollar  for  dollar. 

4248.  The  neitr  bond  so  issued  shall  have  recited  therein  the  object  of  its 
issue,  the  title  of  the  act  under  which  the  issue  was  made,  stating  the  issue  to  be  in 
pursuance  thereof,  and  shall  also  state  the  number,  date,  and  amount  of  the  bond 
or  bonds  for  which  it  is  substituted,  and  such  new  bond  shall  not  be  delivered  ^^ 
til  the  surrender  of  the  bond  or  bonds  so  designated. 

4249.  The  new  bonds  as  issued  shall  not  require  a  vote  of  the  people  to 
authorize  such  issue,  and  they  shall  be  paid,  and  the  levy  be  made  and  tax  collected 
for  their  payment  in  accordance  with  laws  now  governing  the  said  bonds  heretofore 
issued. 

Sees.  4250  to  4253.  ''An  act  to  anihorize  any  sohool  district  in  any  city  of  the  fint  das 
to  issae  bonds  in  certain  cases."    1879,  p.  167.     In  force  Febrnary  26. 

4250.  That  any  school  district  in  any  city  of  the  first  class  in  this  state  be  aod 
is  hereby  authorized  and  empowered  to  issue  its  coupon  bonds  of  such  denomina- 
tions as  the  board  of  education  of  such  school  district  may  deem  best^  and  in  an 
amount  equal  to  the  amount  outstanding  and  unpaid  of  bonds  bearing  interest  at 
the  rate  of  ten  per  cent  per  annum,  heretofore  issued  for  the  purpose  of  erecting  a 
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lligh  school  building,  by  such  school  district,  or  by  any  school  organization  or 
board  of  r^ents  which  shall  have  been  superseded  by  such  school  district. 

4251.  Any  bonds  issued  under  the  provisions  of  this  act  sliall  be  for  the 
fmyment,  by  the  school  district  issuing  the  same,  of  the  sum  specified  therein,  made 
payable  in  the  city  of  New  York,  in  not  more  than  twenty  years  nor  less  than  five 
years  from  the  time  they  are  issued,  with  interest  at  a  rate  not  exceeding  seven  per 
•cent  per  annum,  payable  semi-antiuBlIy;  said  bonds  and  coupons  shall  be  required 
f^signed]  by  the  president  of  the  board  of  education  and  countersigned  by  its  secre- 
tary ;  Provided^  That  such  bonds  may  be  made  redeemable  at  any  time  after  five 
years,  at  the  option  of  the  board  of  education. 

4252.  It  shall  be  the  duty  of  the  board  of  education  of  any  school  district 
issuing  bonds  under  the  provisions  of  this  act,  to  negotiate  such  bonds,  but  for 
not  less  than  the  par  value  thereof,  and  all  the  proceeds  arising  from  the  sale  thereof 
«hall  be  paid  to  the  treasurer  of  the  board  of  education,  and  shall  be  applied  solely 
to  the  redemption  and  purchase  of  the  bonds  heretofore  issued  by  such  school  dis- 
trict, or  school  organization  superseded  by  it,  for  the  purpose  of  erecting  a  high 
school  building,  and  bearing  interest  at  the  riite  of  ten  per  cent  per  annum;  Pro- 
vided, That  none  of  the  said  bonds  heretofore  issued  shall  be  i*edeemed  or  purchased 
for  more  than  the  face  value  thereof. 

4263.  The  bonds  issued  under  the  provisions  of  this  act  shall  not  require  a 
vote  of  the  people  to  authorize  their  issue,  and  they  shall  be  |)aid,  and  taxes  shall 
be  levied  and  collected  for  their  payment  in  the  same  manner  as  is  now  provided 
by  law  for  the  payment  of  bonds  heretofore  issued  by  such  school  districts. 

ni.  WARRANTS. 

Sees.  4254  to  4265.  *'Aii  act  to  provide  the  duties  of  the  state  treaenrer,  of  the  treas- 
Xirers  of  ooanties,  and  of  other  municipal  corporations  in  certain  casee,  and  to  enforce  their  per- 
formance.    1871,  p.  113.     In  force  March  11.  ' 

4254.  All  warrants  upon  the  state  treasurer,  the  treasurer  of  any  county,  or 
^ny  municipal  corporation  therein,  shall  be  paid  in  the  order  of  their  presentation 
therefor. 

See  29,  519  (46  N.W.,  780). 

4255.  The  treasurer  of  this  state,  and  the  treasurer  of  every  county,  and  every 
incorporated  city  or  town  therein,  shall  keep  a  warrant  regiefter,  which  register 
rshall  show,  in  columns  arranged  for  that  purpose,  the  number,  date,  and  amount  of 
^eaeh  warrant  presented  and  registered  as  hereinafter  provided,  the  particular  fund 
^poQ  which  the  same  is  drawn,  the  date  of  presentation,  the  name  and  address  of 
4^he  person  in  whose  name  the  same  is  roistered,  the  date  of  payment,  the  amount 
H>f  interest,  and  the  total  amoun/t  paid  thereon,  with  the  date  when  notice  to  the 
^rson  in  whose  name  such  warrant  is  registered  is  mailed,  as  hereinafter  provided. 

Section  1  quoted,  and  sections  2  and  3  cited.     10,  31  (4  N.  W.,  377). 

425S.  It  shall  be  the  duty  of  ^very  such  treasurer,  upon  the  presentation  of 
^ny  warrant  for  payment,  in  presence  of  such  person,  to  enter  such  warrant  in  his 
warrant  register  for  payment  in  the  order  of  its  presentation,  and  upon  every 
'Warrant  so  presented  and  roistered  he  shall  endorse  ^'registered  for  payment," 
with  the  date  of  such  registration,  and  shall  sign  such  endorsement ;  Provided^  That 
all  warrants  outstanding  at  the  time  this  act  takes  effect  shall  be  presented  for  pay- 
ment or  registration  by  August  first  (1st),  1891,  and  shall  not  draw  interest  after 
snch  date  unless  so  presented. 

Amended  1891,  p.  394. 

4257.  It  shall  be  the  duty  of  every  such  treasurer  to  put  aside  in  a  separate 
and  sealed  package,  the  money  for  the  payment  of  each  registered  warranty  in 
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the  order  of  its  r^istratioD^  as  soon  as  money  sufficient  for  the  payment  of  such 
warrant  is  received  to  the  credit  of  the  particular  fund  upon  which  the  same  is 
drawn^  such  package  shall  be  endorsed  with  the  number  and  description  of  such 
warrant,  and  the  name  and  address  of  the  person  in  whose  name  the  same  is  regis- 
tered, and  interest  upon  such  warrant  shall  thereupon  cease,  and  such  treasurer  sbJl 
by  mail  immediately  notify  the  person  in  whose  name  the  same  is  roistered,  and 
shall  endorse  the  date  of  the  mailing  of  such  notice  upon  such  sealed  package. 

Under  this  section  warrants  mnst  be  paid  in  the  order  of  their  entry  on  the  reooid.  10, 3^ 
(4  N.  W.,  377). 

4258.  The  state  treasurer  shall  make  triplicate  receipts,  under  the  seal  of 
his  office,  for  all  sums  which  shall  be  paid  into  the  treasury,  showing  the  amount 
paid  in  to  the  credit  of  each  separate  fund,  in  cash  and  in  warrants  separately^  two 
of  which  receipts  he  shall  deliver  to  the  person  making  such  payment,  and  the  per- 
son making  such  payment  shall  deliver  one  of  such  receipts  to  the  auditor,  who  shall 
credit  such  person  accordingly,  and  the  treasurer  shall  retain  one  of  said  triplicates 
in  his  office. 

4259.  Every  county  treasurer  shall  make  out  triplicate  receipts  for  all 
sums  which  shall  be  paid  into  his  office,  which  receipts  shall  show  the  source  from 
which  such  funds  are  derived,  and  shall,  by  distinct  lines  and  columns,  show  the 
amount  received  to  the  credit  of  each  separate  fund,  and  whether  the  same  was  paid 
in  cash  or  warrants,  county  or  road  oniers,  or  supervisors*  receipts;  one  of  which 
triplicates  the  treasurer  shall  deliver  to  the  person  making  such  payment,  and  [one]  he 
shall  withio  six  days  file  with  the  county  clerk,  the  third  he  shall  retain  in  bis  office. 

4260.  The  treasurer  of  every  city  or  incorporated  town  shall  make  dapli- 
cate  receipts  for  all  sums  which  shall  be  paid  into  his  office,  which  receipts  shall 
show  the  source  from  which  such  funds  are  derived,  and  shall  by  distinct  lines  and 
columns  show  the  amount  received  to  the  credit  of  each  separate  fund,  and  whether 
the  same  was  paid,  in  cash,  in  warrants,  or  otherwise;  one  of  which  duplicates  the 
treasurer  shall  deliver  to  the  person  making  such  payment,  and  the  duplicate  thereof 
he  shall  retain  in  his  office. 

.  4261.  Every  such  treasurer  shall,  daily,  as  moneys  are  received,  foot  the  several 
columns  of  his  cash  book,  and  of  his  roister,  and  carry  the  amounts  forward,  and 
at  the  close  of  each  year,  in  case  the  amount  of  money  received  by  such  treasurer  is 
insufficient  to  pay  the  warrants  registered,  he  shall  close  the  account  for  that  year  io 
such  roister,  and  shall  carry  forward  the  excess. 

4262.  Any  such  treasurer  who  shall  fail  regularly  to  enter  upon  his  cash 
book  the  amounts  so  received  and  receipted  for,  or  who  shall  fail  to  keep  his  cash 
book  footed  from  day  to  day,  as  required  by  thi^act,  for  the  space  of  three  days, 
shall  forfeit  for  each  offense  the  sum  of  one  hundred  dollars,  to  be  recovered  in  a 
civil  action  on  his  official  bond  by  any  person  holding  a  warrant  drawn  on  soch 
treasurer,  one-half  to  the  person  bringing  such  action,  and  one-half  to  the  school  fund 
of  the  county  in  which  such  action  is  brought. 

4263.  The  cash  book,  roister,  and  retained  receipts  of  every  such  treasurer 
shall  at  all  times  be  open  to  the  inspection  of  any  person  in  whose  name  any 
warrants  are  registered  and  unpaid. 

4264.  Any  treasurer  who  shall,  for  the  period  of  five  days  after  moneys  in 
amount  sufficient  to  pay  any  registered  warrant  in  its  order  have  been  received,  fiEol 
to  mail  notice  thereof  to  the  person  registering  such  warrant,  shall  forfeit  to 
such  person  ten  per  cent  on  the  amount  of  such  warrant,  and  ten  per  cent  additional* 
for  every  thirty  days  thereafter  during  which  such  failure  shall  continue. 

4265.  Any  such  treasurer  who  shall  fail  to  register  any  warrant  in  the  order 
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of  its  presentation  therefor,  or  shall  fail  to  pay  the  same  in  the  order  of  its  r^istra- 
tion,  shall  be  liable  on  his  official  bond  to  each  and  every  person^  the  payment  of 
whose  warrant  or  warrants  is  thereby  postponed,  in  the  sum  of  five  hnndred  dollars, 
to  be  recovered  in  a  civil  action^  one-half  of  which  shall  go  to  the  person  bringing 
such  action,  and  one-half  to  the  school  fund  of  the  county  in  whicn  such  action  is 
brought 

Treaanrer  not  liable  ioic  peiudtj  tor  failiiie  to  legister  before  ten  days  from  date  of  iasoe.  2d« 
432(36N.W.,809). 

Sec.  4266.  "An  act  to  provide  for  the  issuanoe  of  dnplioate  warrants."  1875,  p. 
176.     In  force  Febroaiy  17. 

4266.  Whenever  it  shall  be  made  to  appear  to  the  satisfaction  of  any  officer, 
authorized  by  law  to  issue  warrants^  that  any  warrant  issued  to  him  has  been  lost 
and  destroyed^  such  officer  shall  have  authority  to  issue  a  duplicate  thereof,  num- 
bered the  same  as  the  original,  with  the  word  "  duplicate  "  written  or  printed  in  red 
ink  across  the  face  thereof;  Provided^  That  no  such  duplicate  warrant  shall  be  issued 
uotil  the  party  applying  for  the  same  shall  make  affidavit  that  he  was  the  owner  of 
the  ori^iual  warrant,  and  sliall  also  file  with  such  officer  an  indemnity  bond  with  good 
and  sufficient  security  conditioned  to  refund  any  money  by  him  or  his  assigns  received 
on  such  duplicate  in  case  of  presentation  and  payment  of  the  original  by  the  treas- 
urer upon  whom  the  same  is  drawn,  whether  upon  a  genuine  endorsement  thereon 
or  otherwise. 

Sees.  4267  to  4269.  ''An  act  to  provide  for  the  payment  of  ontstanding  road  fhnd  war- 
rants."   1879,  p.  164.    In  force  June  1. 

4267.  That  in  order  to  provide  for  the  payment  of  outstanding  road  fund 
warrants  issued  by  any  organized  county  in  this  state  prior  to  the  repeal  of  the  act 
authorizing  their  issue,  the  county  commissioners  of  any  county  where  such  indebt- 
edness exists  be  and  the  same  are  hereby  authorized  and  empowered  to  levy  a  special 
tax  not  exceeding  five  mills  upon  the  dollar  of  the  valuation  of  said  county,  or  so 
much  thereof  as  may  be  necessary  to  pay  all  the  outstanding  indebtedness  of  the 
character  hereinbefore  mentioned.  Said  levy  to  be  made  by  the  county  commis- 
sioners at  their  next  regular  annual  meeting  in  July,  1879,  while  assembled  for  the 
purpose  of  levying  other  taxes  as  provided  by  law.  Said  tax  to  be  collected  by  the 
county  treasurer  in  the  same  manner  as  other  county  taxes  are  collected^  and  the 
said  warrants  to  be  paid  by  the  county  treasurer  in  the  order  in  which  they  appear 
upon  his  warrant  register. 

4268.  In  case  the  five-mill  levy  hereinbefore  mentioned  in  section  one  of  this 
act  shall  not  be  sufficient  to  pay  the  entire  amount  of  outstanding  road  fund  war- 
rants, the  county  commissioners  in  such  counties  where  a  deficiency  exists  shall  an- 
nually thereafler  make  other  levies  for  this  purpose,  not  exceeding  five  mills  on  the 
dollar  in  any  one  year,  until  all  the  outstanding  road  fund  warrants  before  mentioned 
shall  have  been  paid. 

4269.  All  moneys  derived  from  the  collection  of  taxes  under  this  levy  re- 
maining in  the  hands  of  the  county  treasurer  after  all  the  road  fund  warrants 
shall  have  been  paid,  shall  be  transferred  to  the  general  fund  of  said  county. 

rV.  MISCELLANEOUS  PROVISIONS. 

Sees.  4270  to  4280.  ''An  act  to  provide  for  the  d6i>08iti]lg  of  state  and  county  ftmds 
in  banks.''    1891 ,  p.  347.     In  force  Aagustl.   'See  preface. 

4270.  The  state  treasurer  shall  deposit,  and  at  all  times  keep  in  deposit  for 
safe  keeping,  in  state  or  national  banks,  or  some  of  them  doing  business  in  the  state, 
and  of  approved  standing  and  responsibility,  the  amounts  of  money  in  his  hands 
belonging  to  the  several  current  funds  in  the  state  treasury,  and  any  such  bank 
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may  apply  for  the  privilege  of  keeping  on  deposit  such  funds  or  some  put 
thereof;  all  such  deposits  shall  be  subject  to  payment  when  demanded  by  the 
state  treasurer  on  his  cheeky  and  by  all  banks  receiving  and  holding  audi  deposits  as 
aforesaid,  shall  be  required  to  pay,  and  shall  pay  to  the  state  for  the  privilege  of 
holding  any  such  deposit  not  less  than  3  per  cent  per  annum  upon  the  amountfl 
so  deposited  as  hereinafter  provided,  apd  subject  also  to  such  regulations  as  are  im- 
posed bylaw  and  the  rule  adopted  by  the  state  treasurer  for  receivii^  aod  holding 
such  deposits. 

4271.  The  amount  to  be  paid  by  any  and  all  banks  under  the  provisioiis 
of  this  act  for  the  privilege  of  keeping  public  funds  on  deposit  shall  be  computed  oq 
the  average  daily  balances  of  the  public  moneys  kept  on  deposit  therewith,  and  shall 
be  paid  and  credited  to  the  state  quarterly  on  the  first  days  of  January,  April,  Jolj, 
and  October  of  each  and  every  year,  and  the  treasurer  shall  require  every  such  de- 
pository to  keep  separate  accounts  of  such  several  funds  of  the  state  as  may  be 
deposited,  showing  the  name  of  each  fund  to  which  the  same  belongs  and  the  amounts 
and  sums  paid  to  the  state  for  the  privily  of  keeping  the  same  on  deposit  as  afore- 
said, and  to  each  of  said  funds  respectively  shall  be  credited  directly  to  the  account 
of  the  fund  or  funds  so  held  on  deposit,  in  proportion  to  the  amount  of  such  funds 
so  held. 

4272.  For  the  security  of  the  funds  so  deposited  under  the  provision  of  this 
act  the  state  treasurer  shall  require  all  such  depositories  to  give  bonds  ibr  safe 
keeping  and  payments  of  such  deposits  and  the  accretions  thereof,  which  bond  bhall 
run  to  the  people  of  the  state  of  Nebraska,  approved  by  the  governor,  secretary  of 
the  state,  and  attorney  general,  and  conditioned  on  that  depository  shall,  at  the  end 
of  each  and  every  month,  render  to  the  treasm*er  a  statement,  in  duplicate,  £rhow- 
ing  the  several  daily  balances  and  the  amount  of  money  of  the  state  held  by  it  dur- 
ing the  month,  and  the  amount  of  the  accretions«thereof,  and  how  credited,  sepa- 
rately, and  for  the  payment  of  the  said  deposit  and  the  accretions  accruing  tb^^on, 
as  hereinbefore  provided,  when  demanded  by  the  state  treasurer  on  his  check  at  any 
time,  and  generally  to  do  and  perform  whatever  may  be  required  by  the  provisioiB 
of  this  act  and  a  faithful  discharge  of  trust  reposed  in  such  repository.  The  said 
bond  shall  be  in  substance  as  follows: 

Know  all  men  by  these  presents,  that  we, ,  as  principals,  and ,  as  sure- 
ties, are  held  and  firmly  bound  unto  the  people  of  the  state  of  Nebraska  in  the  just 

^nd  full  sum  of dollars,  for  the  payment  of  which  well  and  truly  to  be  made 

we  hereby  bind  ourselves,  our  heirs,  executors,  and  administrators  jointly  and  sevtf- 
«lly  by  these  presents. 

Sealed  with  our  seals  and  dated  the day  of A.  D. . 

Whereas,  the  said  bank,  in  consideration  of  said  deposit  certain  *  of  the  monejrs 

of  the  state  of  Nebraska  for  safe  keeping  with  and  in  the baok  of f 

the  amount  whereof  shall  be  subject  to  withdrawal  or  diminution  by  said  treasurer 
as  the  requirements  of  the  state  shall  demand,  and  which  amount  may  be  increased 
or  decreased  as  the  said  treasurer  may  determine;  and  whereas,  the  said  bank,  in 
consideration  of  said  deposit,  and  for  the  privilege  of  keeping  the  same,  has  agreed 
to  and  will  pay  the  people  of  the  state  of  Nebraska  the  sum  of  three  (3)  per  cent  per 
annum  on  account  of  the  said  deposit,  the  same  shall  be  paid  quarterly  upon  the 
daily  average  of  the  sum  of  such  amount  as' the  said  bank  shall  have  on  deposit  to 
the  credit  of  said  state,  or  any  of  the  funds  thereof,  for  the  quarter  or  any  fraction 
thereof  next  preceding  the  payment  of  said  per  centum,  which  shall  be  computed 
and  credited  to  the  account  of  fund  or  funds  so  deposited  and  as  a  part  of  the  said 


*  So  in  originAl. 
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state  funds,  and  the  state  treasurer  to  be  at  once  notified  of  said  credit  and  the  amount 
thereof. 

Now  therefore  if  the  said bank  of shall,  at  the  end  of  every  month, 

render  to  the  «tate  treasurer  a  statement  in  duplicate  showing  the  daily  balance  of 
state  funds  held  by  it  during  the  month  next  preceding,  and  the  accretions  thereof, 
and  how  the  same  had  been , credited,  and  shall  well  and  truly  keep  all  such  sums  of 
money  so  deposited  or  to  be  deposited  as  aforesaid,  subject  to  the  check  and  order  of 
the  state  treasurer  as  aforesaid,  and  shall  pay  over  the  same  and  each  and  every  part 
thereof  upon  the  written  demand  of  the  state  treasurer,  and  shall  estimate,  calculate, 
and  pay  said  per  centum  as  aforesaid,  and  to  his  successor  in  office  as  shall  be  by 
faim  demanded,  and  shall  in  all  respects  save  and  keep  the  people  of  the  state  of 
Nebraska  and  the  said  state  treasurer  harmless  and  indemnined  for  and  by  reason 
of  the  making  of  said  deposit  or  deposits,  then  this  obligation  shall  be  void  and  of 
no  effect,  otb^wise  to  be  and  remain  in  full  force  and  virtue. 

SEAL. 


SEAL.^ 

seal/ 

SEAL.' 

'seal. 


The  treasurer  shall  not  have  on  deposit  in  any  bank,  at  any  time,  more  than 
one  half  of  the  amount  of  the  bond  given  by  said  bank.  Said  lionds  shall  be  de- 
posited with  and  held  by  the  state  auditor. 

4273.  The  making  of  profit,  directly  or  indirectly,  by  the  state  troaBureri 
out  of  any  money  in  the  state  treasury,  belonging  to  the  state,  the  custody  of  which 
the  state  treasurer  is  charged  with,  by  loaning,  depositing,  or  otherwise  using  it,  or 
ilepositing  the  same  in  any  manner,  or  the  removal  by  the  state  treasurer,  or  by  his 
<!on8ent,  of  such  moneys,  or  a  part  thereof,  out  of  the  vault  of  the  treasurer  s  de- 
partment, or  any  legal  depository  of  the  same,  except  for  the  payment  of  warrants 
legally  drawn,  or  for  the  purpose  of  depositing  the  same  in  the  banks  selected  as 
depositories  under  the  provisions  of  this  act,  shall  be  deemed  guilty  of  felony, 
and,  on  conviction  thereof,  shall  be  subject  to  punishment  in  the  state  penitentiary 
for  the  term  of  not  more  than  two  years  or  a  fine  not  exceeding  five  thousand  dol- 
lars ($5,000)^  and  shall  also  be  liable  under  and  upon  his  official  bonds  for  all 
profits  realized  from  such  unlawful  using  of  such  funds,  and  it  is  hereby  made  the 
duty  of  the  state  treasurer  to  use  all  reasonable  and  proper  means  to  secure  to  the 
state  the  best  terms  for  the  depositing  of  the  money  belonging  to  the  state,  consist- 
ent with  the  safe  keeping  and  prompt  payment  of  the  funds  of  the  state  when  de- 
manded. 

4274.  If  the  state  treaBurer  shall  willfully  fail  or  refuse  at  any  time  to  do 
or  perform  any  act  required  of  him  by  this  act  he  shall  be  guilty  of  a  misde* 
meaner  and  subject  to  indictment  therefor,  and,  upon  conviction  thereof,  he  shall 
be  sentenced  to  pay  a  fine  of  not  exceeding  five  thousand  dollars  ($5,000);  and  it 
shall  be  the  duty  of  the  attorney  general  to  enter  and  prosecute  to  final  determina- 
tion all  stiits  for  the  recovery  of  any  penalty  arising  under  the  conditions  of  any 
bond  required  to  be  given  by  the  provisions  of  this  act. 

4275.  The  county  treasurer  of  each  and  every  county  in  the  state  of  Ne- 
braska shall  deposit  and  at  all  times  keep  in  deposit  for  safe  keeping,  in  state  or 
national  banks  or  in  some  of  them  doing  business  in  the  county,  and  of  approved 
and  responsible  standing,  the  amounts  of  moneys  in  his  hands  belonging  to  the 
several  current  funds  of  the  county  treasury.  Any  such  bank  located  in  the  county 
may  apply  for  the  privilege  of  keeping  such  funds  upon  the  following  conditions; 
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All  such  deposits  shall  be  subject  to  payraeut  when  demanded  by  the  county  treas- 
urer on  his  check  and  by  all  banks  receiving  and  holding  such  deposits  as  aforesaid, 
and  such  bank  shall  be  required  to  pay  to  the  county,  for  the  privilege  of  keeping 
such  deposits,  iuterOBt  amounting  to  not  less  than  three  per  cent  per  annum  upon 
the  amounts  so  deposited,  as  hereinafter  provided,  and  subject  also  to  such  r^ula- 
tions  as  are  imposed  by  law,  and  the  rules  adopted  by  the  county  treasurer  for  hold- 
ing and  receiving  such  deposits. 

4276.  The  amount  to  be  paid  by  any  and  all  banks  under  the  provisions  of 
this  act  for  the  privilege  of  keeping  public  funds  on  deposit  shall  be  computed  oo 
the  average  daily  balance  of  the  public  moneys  kept  on  deposit  therewith,  and  shall 
be  paid  and  credited  to  the  county  on  the  first  day  of  January,  April,  July,  and  Oc- 
tober of  each  and  every  year;  and  the  treasurer  shall  require  every  such  depoeitory 
to  keep  separate  accounts  of  such  several  funds  of  the  county  as  may  be  deposited, 
showing  the  name  of  each,  fund  to  which  the  same  belong,  and  the  amounts  and 
sums  paid  to  the  county  for  the  privilege  of  keeping  the  same  on  deposit  as  afore- 
said ;  and  to  each  of  said  funds  respectively  shall  be  credited  direotly  to  the  account 
of  the  fund  or  funds  so  held  on  deposit,  in  proportion  to  the  amount  of  such  funds 
so  held. 

4277.  For  the  security  of  the  funds  so  deposited  under  the  provisions  of  this 
act,  the  county  treasurer  shall  require  all  such  depositories  to  give  bonds  for  safe 
keeping  and  payment  of  such  deposits  and  the  accretions  thereof,  which  bond  shall 
run  to  the  people  of  the  county  and  approved  by  the  county  board  and  conditioned 
on  that  depository  shall,*  at  the  end  of  each  and  every  month,  render  to  the  treas- 
urer a  statement  in  duplicate,  showing  the  several  daily  balances  and  the  amounts  of 
money  of  the  county  held  by  it  during  the  month,  and  the  amount  of  the  accretions 
thereof,  and  how  credited,  separately,  and  for  the  payment  of  the  said  deposit  and 
the  accretions  accruing  thereon,  as  hereinbefore  provided,  when  demanded  -by  the 
county  treasurer  on  his  <3heck  at  any  time ;  and  generally  to  do  and  perform  what- 
ever may  be  required  by  the  provisions  of  this  act,  and  a  faithful  discharge  of  trust 
reposed  in  such  repository.  The  said  bonds  shall  in  substance  be  similar  to  that  in 
section  three  [4272],  The  treasurer  shall  not  have  on  deposit  in  any  bank  at  any 
time  more  than  one-half  of  the  amount  of  said  bonds.  Said  bonds  shall  be  depoaited 
by*  the  county  clerk. 

4278.  The  mnlging  of  profit,  directly  or  indirectly,  by  the  county  treas* 
urer,  out  of  any  money  in  the  county  treasury  belonging  to  the  county,  the  custody 
of  which  the  treasurer  is  charged  with,bv  loaning  or  depositing,  or  otherwise  using  or 
depositing  *  the  same  in  any  manner,  or  the  removal  by  the  county  treasurer,  or  by  bis 
consent,  of  such  money  or  a  part  thereof,  out  of  the  vault  of  the  treasurer's  department, 
or  any  legal  repository  of  the  same,  except  for  the  payment  of  warrants  l^ally  drawD, 
or  for  the  purpose  of  depositing  the  same  in  the  bunks  selected  as  depositories  UDder  the 
provisions  of  this  act,  shall  be  deemed  guilty  of  felony,  and,  upon  conviction  thereof, 
shall  be  subject  to  punishment  in  the  state  penitentiary  for  the  term  of  not  more  than 
two  years,  or  a  fine  not  exceeding  five  thousand  dollars  ($5,000),  and  shall  also  be 
liable  under  and  upon  his  official  bond  for  all  profits  realized  from  such  unlawful 
using  of  such  funds.  And  it  is  hereby  made  the  duty  of  the  county  treasurer  to  iKe 
all  reasonable  and  proper  means  to  secure  to  the  county  the  best  terms  for  the  de- 
positing of  the  money  belonging  to  the  county,  consistent  with  the  safe-keeping 
and  prompt  payment  of  the  funds  of  the  county  when  demanded. 

4279.  If  the  county  treasurer  shall  willfully  fail  or  refuse  at  any  time  to 
do  or  perform  any  act  required  of  him  by  this  act,  he  shall  be  guilty  of  a  misdo-^ 

•SoinoriginaL 
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meanor  and  subjept  to  indictment  therefor^  and  upon  conviction  thereof  be  sball 
be  sentenced  to  pay  a  fine  of  not  exceeding  five  thousand  dollars  ($5,000) ;  and  it 
shall  be  the  duty  of  the  county  attorney  to  enter  and  prosecute  to  final  determination 
all  suits  for  the  recovery  of  any  penalty  arising  under  the  conditions  of  any  bond 
required  to  be  given  by  the  provisions  of  this  act ;  Provided,  That  this  act  shall  not 
apply  and  be  in  force  until  the  expiration  of  the  present  term  of  the  state  treasurer 
and  the  expiration  of  the  present  term  of  the  several  county  treasurers  of  this  state. 

4280.  Provided  further,  That  no  treasurer  shall  be  liable  on  his  bond  for  money 
on  deposit  in  bank  under  and  by  direction  of  the  proper  legal  authority,  if  said  bank 
has  given  bonds. 

Sees.  4281  to  4283.  **Aii  act  to  provide  for  the  safe  keeping  of  moneys  belonging  to  tli« 
«tate."     1879,  p.  152.     In  force  Jane  1. 

4281.  Whenever  there  shall  have  accumulated  in  the  hands  of  the  state 
treasurer  moneys  of  the  ^tate  to  an  amount  in  excess  of  the  sum  of  one  hundred 
thousand  dollars,  the  state  treasurer  shall  in  writing  notify  the  governor  and  auditor 
of  state  of  that  fact,  and  thereupon  within  three  days  after  the  service  of  such  notice^ 
the  governor,  auditor,  and  treasurer  shall  meet  and  determine  whether  such  excess  is 
necessary  to  be  retained  in  the  treasury  for  the  purpose  of  meeting  the  current  de- 
mands thereon ;  and  the  record  of  said  notification  and  the  proceedings  of  said 
rneeting,  and  of  its  finding,  shall  be  made  and  signed  by  each  of  such  officers^  and 
preserved  in  the  office  of  the  auditor,  who  shall  act  as  the  secretary  of  such  meeting. 

4282.  In  case  said  officers  shall  find  that  said  exceSB  is  not  necessary  to  meet 
the  current  demands  upon  the  treasury,  the  same  shall  be  immediately  invested  in 
United  States  four  per  cent  bonds,  by  the  treasurer,  who  shall  deposit  the  same  in 
some  safe  deposit,  to  be  designated  by  the  governor,  auditor,  and  treasurer,  in  writ- 
ing, signed  by  them  and  made  of  record  in  the  auditor's  office,  and  there  kept  until 
it  shall  become  necessary  to  convert  the  same  into  money,  which  necessity  shall  be 
determined  and  the  record  thereof  kept  in  like  manner  as  hereinbefore  provided, 
and  a  statement  of  any  such  investment  or  sale  under  oath  shall  be  published  within 
ten  days  after  the  same  is  made,  in  some  newspaper  published  at  the  capital,  to  be 
designated  in  writing  by  the  governor.  There  shall  also  be  published,  in  the  same 
paper,  a  monthly  statement  under  oath  of  the  amount  of  cash  balance  in  the  state 
treasury',  and  of  the  amount  invested  as  aforesaid. 

4283.  Any  officer  charged  with  the  duties  hereinbefore  mentioned  who  shall 
make  or  publish  any  false  statement,  or  swear  falsely  in  respect  to  any  matter  or 
thing,  in  respect  to  which  a  sworn  statement  is  herein  required,  shall  be  deemed 
guilty  of  perjury,  and  shall  be  prosecuted  and  punished  accordingly. 

Sec.  4284.  '*A.n  act  to  provide  for  a  state  board  for  the  settlement  of  olaims  against  de- 
fbnlting  coanty  treasurers  and  their  bondsmen.     1877,  p.  201.    In  force  June  1. 

4284.  The  auditor  of  public  accounts,  state  treasurer,  and  attorney  general, 
shall  form  a  board,  and  as  such,  are  hereby  authorized  and  empowered  to  make  all 
settlements  for  moneys  due  the  state  of  Nebraska  from  any  county  treasurer  or 
his  bondsmen  against  whom  judgment  has  been  rendered  in  any  court  of  this  state, 
in  such  manner  as  in  their  judgment  shall  be  to  the  best  interests  of  the  state. 

Seen.  4285  and  4286.  ''An  act  to  provide  for  the  collection  of  public  funds  and  money."  1879, 
p.  156.    In  force  February  24. 

4285.  That  in  all  cases  in  which  public  moneys,  or  other  funds  belonging  to 
the  state,  or  to  any  county,  school  district,  city,  or  municipality  thereof,  have  been  de- 
posited or  loaned  to  any  |)erson  or  persons,  corporations,  bank,  copartnership,  or 
other  firm  or  association  of  persons,  it  shall  be  lawful  for  the  officer  or  officers 
making  such  deposit  or  loan,  or  his  or  their  BUCCessoIS  in  office,  to  maintain 
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an  action  or  actions  for  the  reoovery  of  such  moneys  deposited  or  loaned,  and 
all  contracts  for  the  security  or  payment  of  any  such  moneys  or  public  funds  made 
shall  be  held  to  be  good  and  lawful  contracts^  binding  on  all  parties  thereto;  Pro- 
videdy  Nothing  herein  contained  shall  be  construed  to  in  any  manner  affect  the  lia- 
bility of  any  surety  or  signers  of  any  official  bond  heretofore  or  hereafter  given  or 
made  in  this  state. 

Loaning  or  depositing  pnblic  money  nnanthorized.  8^  67.  Money  deposited  in  bank  in  as 
UnofQcial  capacity  ceases  to  be  public  fands.     11,  434  (9  N.  W.,  666). 

4286.  All  actions  heretofore  brought  by  any  public  officer,  either  in  his 
own  name  or  officially,  for  the  recovery  of  any  public  moneys  heretofore  loaned  or 
deposited,  shall  be  sUBtainedf  aud  all  remedies  allowed  in  other  cases,  by  attadi- 
ment  or  otherwise,  shall  be  admissible  and  allowed  in  such  actions  as  in  other 


Sees.  4287  to  4289.  ''An  act  to  dispose  of  witness  fees  in  certain  cases."  1877,  p.  225.  In 
Ibroe  Jnne  1. 

4287.  That  in  all  cases  where  witness  fees  shall  be  paid  to  the  clerk  of  the 
district  court,  county  judge,  or  justice  of  the  peace,  in  pursuance  of  judgment  of 
any  of  said  courts,  and  shall  remain  in  their  or  either  of  their  hands  uncalled  finr 
by  the  parties  entitled  thereto  for  the  period  of  six  months  after  the  same  have 
>een  paid  in  as  aforesaid,  it  shall  be  the  duty  of  the  said  clerk,  county  judge,  and 

,  ustice  of  the  peace  to  prepare  a  list,  under  oath,  of  the  causes  in  which  said  fees 
lave  been  paid  and  remain  uncalled  for,  with  the  amounts  in  each  cause'and  the 
date  of  judgment,  and  present  and  file  the  same  with  the  county  commissioners  of 
the  respective  counties  on  the  first  Tuesday  in  January,  April,  July,  and  October  in 
each  year;  and  it  shall  be  the  duty  of  said  county  commissioners,  within  twenty 
days  after  the  filing  of  said  report,  to  cause  a  notice  to  be  published  in  some  weekly 
newspaper  of  general  circulation,  published  in  the  county,  for  at  least  two  consecu- 
tive issues  of  said  paper,  a  notice  as  follows:  '^To  whom  it  may  concern:  Report 
having  been  made  to  the  board  [of]  county  commissioners  of  — —  county,  Ne- 
braska, by  the  clerk  of  the  district  court,  county  judge,  and  the  several  justices  of 
the  peace  of  said  county,  which  report  shows  that  there  is  now  and  has  been  for  the 
last  six  months  remaining  in  the  hands  of  the  said  district  clerk,  county  judge,  and 
justices  of  the  peace  certain  witness  fees  which  have  been  uncalled  for:  Now,  if 
such  fees  shall  not  be  called  for  within  six  months  from  (insert  the  day  upon  wiiidi 
the  first  report  was  made)  the  same  will  be  considered  as  forfeited,  and  will  be  paid 
into  the  common  school  fund  of  said county/' 

4288.  All  fees  remaining  in  the  hands  of  such  district  clerks,  county  judge, 
or  justice  of  the  peace  for  the  period  of  six  months,  after  the  same  has  been  reported 
by  them  to  the  county  commissioners,  shall  be  paid  over  to  the  treasurer  of  the  county, 
who  shall  receipt  in  duplicate  for  the  same,  one  of  which  receipts  shall  be  filed  with 
the  county  clerK,  and  all  such  fees  shall  be  credited  to  the  common  school  fimd 
of  the  coun^. 

4289.  it  shall  be  the  duty  of  the  county  comioiMidnerB  to  ezattSne'the 
books  and  dockets  of  the  several  officers  lierein  named,^and  if  they  find  that  they 
have  &iled  to  report  or  pay  over  any  of  the  money  or  fees  intended  to  be  paid  over 
or  reported  by  any  of  the  provisions  of  this  act,  it  shall  be  the  duty  of  said  county 
commissioners  to  notify  such  officers  to  pay  over  such  moneys  or  fees  at  once,  and  if 
said  officer  shall  fail  to  pay  over  such  fees  or  moneys  to  the  county  treasurer  eb 
hereinbefore  provided,  it  shall  be  the  duty  of  said  county  commissioners,  and  they 
are  hereby  authorized,  to  commence  suit  in  any  court  having  jurisdiction  against  the 
officer  (and  his  bondsmen)  offending  against  the  provisions  of  this  act;  said  action 
shall  be  commenced  in  the  name  of  the  president  of  the  board  of  county  ccHnmis- 
sioners  for  the  use  of  the  common  schools  of  their  respective  county. 
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^Secs.  4290  to  4292.  "An  act  to  increase  the  school  fond  in  Nebraska  by  penalties,  foi^ 
feitmes,  fines,  nnclaimed  fees,  and  estates."    1H69,  p.  156.    In  force  Febmary  15. 

4290.  That  all  unclaimed  fees  and  costs  which  have  been  paid  and  not 
demanded  for  two  years  shall  be  paid  in  by  the  justice  or  clerk  of  any  court  under 
whose  control  such  unclaimed  fees  and  costs  may  be  to  the  school  fund  of  the  re- 
spective county  where  such  moneys  belong. 

4291.  That  all  fines,  penalties,  and  forfeitures  not  otherwise  specifically 
appropriated  shall  he  paid  in  to  augment  the  common  school  fund  of  the  county 
where  such  fines,  penalties,  and  forfeitures  properly  belong. 

4292.  That  all  property,  real  or  personal,  which  may  now  belong  to  this  state 
by  escheaty  or  that  may  hereafter  escheat  to  this  state  for  waot  of  owners^  shall 
be  managed  by  the  governor  and  the  superintendent  of  public  instruction,  and  such 
property  and  the  proceeds  thereof  shall  be  placed  in  the  school  fund  of  the  state. 

Sees.  4293  to  4296.  ''An  act  to  provide  for  the  forecloenre  and  collection  of  the  secarities 
held  by  the  permanent  school  fund  of  Nebraska."    1877,  p.  208.    In  force  Jane  1. 

4293.  That  the  state  treasurer  is  hereby  authorized  and  directed  to  institute 
suit  on  behalf  of  the  state  of  Nebraska  in  the  proper  courts  of  the  several  counties 
for  the  foreclosure  and  collection  of  any  and  all  securities  held  by  the 
permanent  school  fund  of  this  state,  such  suits  to  be  prosecuted  in  the  name  of  the 
state,  against  any  and  all  persons  indebted  to  said  fund  upon  such  securities,  and  the 
judgments  recovered  and  the  moneys  collected  thereon  shall  belong  to  said^school  i 
fund. 

4294.  That  the  attorney  general  is  hereby  required,  upon  request  of  said 
state  treasiurer,  to  perform  all  necessary  legal  labor  in  the  preparation  and  prosecu- 
tion of  any  suit  necessary  to  be  brought  in  order  to  compel  the  payment  of  any  of 
such  securities  or  the  interest  due  or  to  become  due  thereon. 

4296.  That  upon  the  payment  of  any  mortgage  or  other  security  held  by  said 
school  fund,  the  state  treasurer  is  hereby  authorized  and  required  to  discharge  and 
cancel  the  same  of  record  in  the  manner  required  by  law. 

4296.  If  the  governor,  treasurer,  and  auditor  of  public  accounts  shall  deetn  it 
for  the  best  hiterests  of  the  state  to  take  a  conveyance  of  the  land  mortgaged,  to 
secure  any  loan  of  the  permanent  school  fund  heretofore  made,  or  other  land  in  lien 
thereof,  then  and  in  that  case  the  treasurer  is  hereby  authorized  to  cancel  and  dis- 
cbarge of  record  any  mortgage  heretofore  given  to  the  state  for  the  benefit  of  the 
permanent  school  fund  when  such  conveyance  of  such  lands  as  the  said  governor, 
treasurer,  and  auditor  of  public  accounts  may  require  to  be  made  shall  'have  been 
duly  executed  and  delivered  to  the  state  for  the  benefit  of  the  permanent  school  fund. 

Bees.  4297  and  4298.  "An  act  to  place  moneys  received  from  the  United  States,  known  as 
five  per  cent  ftmds,  to  the  credit  of  the  permanent  school  Aind  of  the  state. "  1873.  In  force  Feb- 
ruary la    G.  S.,999. 

4297.  That  all  moneys  now  in  the  state  treasury  or  that  may  hereafter  be  re- 
ceived from  the  United  States  on  account  of  the  flye  per  cent  fdndon  cash  sales 
shall  be  placed  to  the  credit  of  the  permanent  school  fund  of  the  state. 

4298.  That  the  governor  of  the  state  be  and  he  is  hereby  empowered  and 
directed  to  receive  from  the  United  States  all  moneys  that  may  be  due  or  hereafter 
become  due  to  the  stSate,  and  it  shall  be  his  duty  to  deposit  the  same  without  delay 
in  the  treasury  of  the  state,  taking  the  treasurers  receipt  therefor. 

Sec  4299.  "An  act  to  prevent  the  negotiation  of  bonds  held  by  the  state  as  a  permanent 
school  fund  in  case  of  loss  by  theft  or  otherwise.''    1887,  p.  614.    In  force  April  4. 

4299.  That  all  bonds  held  by  the  state  of  Nebraska  and  belonging  to  the  per- 
manent sdiool  fund  shall  be  stamped  and  signed  by  the  state  treasurer  with  the 
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ttMiommg  words :  This  bond  belongs  to  the  permaoeut  school  fund  of  the  state  ol 
Nebraska^  and  is  not  negotiable.     Signed  by ^  state  treasurer* 

8ec.  4300.  **An  act  to  piD^ide  for  the  transfer  of  moneys  remiTed  bj  the  treaiearer  on  jadg- 
meats  in  favor  of  thestate  to  the  permanent  achOOL  fUnd."    It^d,  p.  177.     Id  force  June  1. 

4300.  That  all  money B  now  in  the  treasury  of  the  state  arising  from  cx>llei> 
tions  on  judgments  in  favor  of  the  state,  as  well  as  all  moneys  which  shall  here- 
after be  collected  on  such  judgments^  shall  be  transferred  and  paid  into  the  per- 
manent school  fund  and  become  a  part  thereof. 

Sec.  4301.  ^An  act  to  enable  the  state  to  realize  npon  judgments  and  mortgagea  held  sod 
ovrned  by  the  state  against  any  person  or  persons  or  body  corporate  whether  secority  held  on  behalf 
of  the  permanent  school  fhnd  or  otherwise.''    1877,  p.  207.     In  force  June  1. 

4301.  [Judgments  owned  by  state— Transfer.]— That  the  state  treasurer 
be  and  he  is  hereby  authorized  to  sell^  assign^  and  transfer  any  judgment  held  and 
owned  by  the  state  against  any  person  or  persons  or  body  corporate^  and  to  sell,  as- 
sign, and  transfer  any  security  in  the  nature  of  a  mortgage  held  on  behalf  of  the 
permanent  school  fund,  to  any  person  or  persons,  or  body  corporate  that  will  pay 
the  full  amount  thereof  and  such  sale  and  assignment  shall  transfer  to  and  oonier 

'  upon  such  purchaser  or  purchasers  all  the  rights  of  the  state  in  such  judgments  or 

mortgages. 

Sees.  4302  to  4306.  ''An  act  to  provide  for  examination  and  adjuatment  of  claimB  upon 
«he  state  treasury  in  accordance  with  the  provision  of  section  nine  (9)  of  article  nine  (9)  of  the 
^onstitntion."     1877,  p.  202.     In  force  February  17. 

4302.  All  claims  of  whatever  nature  upon  the  treasury  of  this  state,  before  any 
warrant  shall  be  drawn  for  the  payment  of  the  same,  shall  be  examined  and 
adjusted  bv  theauditor  of  public  accounts,  and  approved  by  the  secretary  of  state; 
I'rovidedy  however j  That  no  warrant  shall  be  drawn  for  any  claim  until  an  appro- 
priation shall  have  been  made  therefor. 

4303.  The  auditor  of  public  accounts  shall  keep  k  record  of  all  claims  pre- 
sented to  him  for  examination  and  adjustment,  and  shall  therein  note  the  amount  of 
such  claim  as  shall  be  allowed  or  disallowed,  and  in  case  of  the  disallowance  of  all 
such  claims,  or  any  part  thereof,  the  party  aggrieved  by  the  decision  of*  the  auditor 
and  secretary  of  state  may  appeal  therefrom  to  the  district  court  of  the  county 
where  the  capital  is  located,  within  twenty  days  after  receiving  official  notice.  Such 
appeal  may  be  taken  in  the  manner  provided  by  law  in  relation  to  appeals  from 
county  courts  to  such  district  courts,  and  shall  be  prosecuted  to  effect  as  in  such 
cases;  Providedy  however,  That  the  party  taking  such  appeal  shall  give  bond  to  the 
state  of  Nebraska  in  the  sum  of  two  hundred  dollars,  with  sufficient  surety,  to  be 
approved  by  the  clerk  of  the  court  to  which  such  appeal  may  be  taken,  conditioned 
to  pay  all  costs  which  may  accrue  to  the*  auditor  of  public  accounts  by  reason  of 
taking  such  appeal.     No  other  bond  shall  be  required. 

4304.  In  case  the  appeal  shall  be  taken  as  provided  in  section  two  of  this  act, 
and  on  trial  thereof  the  district  court  shall  be  of  the  opinion  that  the  decision  of 
the  said  officers  was  wrong  either  in  fact  or  law,  the  said  court  shall  reverse  the  same, 
and  by  its  order  and  mandate  require  the  said  auditor  to  issue  a  warrant,  in  accord- 
ance with  the  provisions  of  section  one  of  this  act,  upon  the  treasury  for  such  an 
amount  as  shall  be  determined  on  the  trial  of  such  appeal  to  be  kgally  due  thereon. 
If  either  party  feel  aggrieved  by  the  said  judgment,  the  same  may  be  reviewed  in 
the  supreme  court  as  in  other  cases. 

4305.  No  claim  which  has  been  once  presented  to  such  auditor  and  secretary 
of  state,  and  has  been  disallowed,  in  whole  or  in  part,  shall  ever  again  be  pre- 
sented to  such  officers,  or  in  any  manner  acted  upon  by  them  but  shall  be  forever 
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barred^  nnless  an  appeal  shall  have  been  taken  as  provided  in  section  two  of  this 
act. 

4306.  When  a  claim  has  been  in  part  allowed  by  such  ofiBcers,  a  warrant 
shall  be  drawn  as  in  other  cases  where  the  whole  claim  shall  be  allowed. 

See  22,  47  (33  N.  W.,  711). 

Sees.  4307  to  4323.  "An  act  to  proYide  in  what  oonrts  the  State  may  sue  and  be  sued. 
1877,  p.  19.     In  force  Jnne  1. 

4307.  That  the  several  district  COUrts  of  the  judicial  districts  of  the  state 
as  now  provided  for  and  established  by  the  constitution  of  the  state,  and  of  snch 
judicial  districts  as  may  hereafter  be  provided  by  law,  shall  have  jurisdiction  to 
hear  and  determine  the  following  matters:  Mni — All  claims  against  the  state  filed 
therein  which  have  previously  been  presented  to  the  auditor  of  public  accounts,  and 
have  been  in  whole  or  in  part  rejected  or  disallowed.  Second — AH  claims  or  petitions 
for  relief  that  may  be  presented  to  the  legislature,  and  which  may  be  by  any  law, 
or  by  any  rule  or  resolution  of  the  legislature,  or  either  house  thereof,  referred  to 
either  of  said  courts  for  adjudication.  Third — Of  all  set-offs,  counter-claims, 
claims  for  damages,  liquidated  or  unliquidated,  on  the  part  of  the  state,  against  any 
person  making  a  claim  against  the  state,  or  against  the  person  in  whose  &vor  such 
claim  arose. 

State  cannot  he  sned  npon  claims  by  original  actioni  bnt  only  by  appeal  from  the  decision  of 
the  auditor  of  public  accoanta  and  secretary  of  state.  7,  188.  Attorney  general  has  no  authority 
to  employ  attorney  for  the  state.     Contract  to  pay  for  such  service  void.     7,  112.    See  7,  101. 

4308.  The  claimant  shall,  in  all  cases,  file  a  petition,  setting  forth  the  facts 
-  out  of  which  his  claim  originally  arose;  the  actiou  of  the  legislature,  or  of  either 

house  thereof,  or  of  any  department  of  the  government  thereon,  if  any  such  has  been 
had ;  what  person  or  persons  is  the  owner,  or  are  owners  thereof,  or  in  anywise  inter- 
ested therein ;  that  no  assignment  or  transfer  of  the  same,  or  any  part  thereof,  or 
interest  therein,  has  been  made,  except  as  stated  in  the  petition ;  and  that  the  claim- 
ant is  justly  entitled  to  the  amount  claimed  therein  from  the  state  after  allowance 
of  all  just  credits  and  set-ofis.  The  petition  shall  be  verified  as  now  required  in 
civil  actions  in  the  district  courts. 

4309.  Summons  shall  issue  upon  the  filing  of  such  petition,  and  shall  be 
served  upon  the  state  by  the  sherifi^  of  the  county  in  which  the  petition  may  be  filed, 
by  serving  the  same  upon  the  governor  and  attorney  general;  and  in  any  action, 
the  subject-matter  of  which,  in  whole  or  in  part,  relates  to  or  grew  out  of  the  con- 
duct of  any  special  department  or  institution  of  the  government,  summons  shall  also 
be  served  by  such  sheriff  upon  the  chief  officer  of  such  department  or  institution, 
and  the  return  day  thereof  shall  be  as  now  provided  by  law  in  other  actions  in  the 
district  courts. 

4310.  The  court  in  which  such  action  may  be  brought  shall  hear  and  deter- 
mine the  matter  upon  the  testimony  according  to  justice  and  right,  as  upon  the  am- 
icable settlement  of  a  controversy,  and  shall  render  award  and  judgment  against 
the  claimant,  or  the  state,  as  upon  the  testimony  right  and  ju&tice  may  require. 
Either  party  may  take  their  judgment,  by  proceedings  in  error,  to  the  supreme  court 
for  review. 

4311.  On  the  first  day  of  each  regular  session  of  the  legislature  the  clerks 
of  the  several  district  courts  shall  transmit  a  full  and  complete  statement  of  all 
claims  adjudicated  in  said  courts  during  the  two  years  previous,  certified  by  himself 
and  signed  by  the  judge  of  such  court,  showing  the  claimant,  the  amounts  claimed, 
and  the  judgment  rendered  for  or  against  the  claimant. 

4312.  The  state  may  be  sued  in  the  district  court  of  the  county  wherein  the 
capital  is  situate,  in   any  matter  founded  upon  or  growing  out  of  a  contract,  ex- 
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pressed  or  implied^  originally  anthorized  or  subsequently  ratified  by  the  legislature^ 
or  founded  upon  any  law  of  the  state.  The  })etition  in  such  a  case  shall  be  as  pro- 
vided in  section  two  of  this  act,  summons  shall  issue-and  be  served  in  tbeBftooe  man- 
ner as  hereinbefore  provided,  and  the  rules  of  pleading  and  practice  in  regard  to 
other  civil  actions  in  the  district  court  shall  be  observed  in  all  actions  by  or  against 
the  state,  as  far  as  applicable,  except  as  otherwise  herein  provided. 

4313.  In  any  civil  action  instituted  by  the  state,  except  in  actions  for  the  col- 
lection of  revenue,  or  for  school  or  other  trust  funds,  or  against  defaulting  oiGcers 
and  their  bondsmen,  the  defendant  may,  as  a  matter  of  defense,  plead  any  set-ofl^ 
counter-claim,  or  cross  demand  that  he  may  have  arising  to  him  in  his  own  right^ 
and  upon  which  an  action  could  be  maintained  by  him  against  the  state. 

4314.  Civil  actions  to  which  the  state  is  a  party  shall,  on  motion  of  counsel  on 
behalf  of  the  state,  have  priority  of  trial  over  other  civil  actions;  and  the  seven) 
district  courts  having  jurisdiction  to  try  actions  to  which  the  state  is  a  party  shall 
have  power  to  compel  attendance  of  witneSSeSf  as  is  now  had  by  such  courts  in 
other  civil  actions,  and  on  payment  of  fees  and  mileage  by  the  party  desirincr  their 
attendance,  may  compel  the  attendance  of  witnesses  from  any  county  within  the 
state. 

4315.  Any  person  who  corruptly  practices,  or  attempts  to  practice,  any  firaud 
against  the  state  in  the  prOOf,  statement,  establishment,  or  allowance  of  any  claim 
or  cause  of  action  or  any  part  thereof,  in  the  matter  out  of  which  the  same  arose, 
shall  ipso  fado  forfeit  the  same  to  the  state;  and  it  shall  be  the  duty  of  the  court 
in  such  case  to  find  specifically  that  fraud  was  practiced,  or  attempted  to  be  practiced, 
and  to  render  judgment  of  forfeiture,  and  that  the  claimant  be  forever  barred  from 
prosecuting  the  same  against  the  state,  and  for  costs. 

4316.  The  fees  of  sherifi",  the  clerk,  or  other  officers,  or  of  witnesses  io 
claims  or  suits  to  which  the  state  is  a  party,  shall  be  the  same,  and  be  paid  and 
taxed  in  the  same  manner  as  iu  other  civil  actions  in  the  district  courts. 

4317.  It  shall  be  the  duty  of  the  attorney  general  to  appear  and  defend 
actions  or  claims  against  the  state.  He  may  require  the  assistance  of  the  district  or 
prosecuting  attorney  of  the  district  or  county  wherein  the  action  is  brought,  and  io 
any  case  of  importance  or  difficulty  the  governor  or  chief  officer  of  the  department 
or  institution  to  which  it  relates  may  retain  and  employ  a  competent  attorney  to  ap- 
pear on  behalf  of  the  state. 

4318.  The  court  by  which  any  iudgment  is  rendered  against  the  state  shall 
certify  the  same  to  the  auditor  of  public  accounts,  who  shall  pay  the  same  from  any 
special  fund  or  appropriation  applicable  thereto,  and  if  none  such  have  been  pro- 
vided or  made,  then  from  any  appropriations  made  to  the  department  or  institution, 
relating  to  which  the  cause  of  action  arose;  Provided,  That  a  certificate  of  the 
auditor  of  public  accounts,  or  of  the  chief  officer  of  such  department  or  instituti<m 
that  the  current  appropriations  will  not  permit  the  payment  of  such  judgment 
without  great  public  inconvenience,  shall  operate  as  a  stayof  su(^h  judgment  nptil 
the  adjournment  of  the  next  regular  session  of  the  legislature;  and  in  case  of  such 
stay  being  claimed  or  taken,  interest  shall  run  on  such  judgment  from  its  date  at 
the  rate  of  ten  per  centum  per  annum. 

4319.  In  any  action  in  which  a  judgment  is  rendered  in  any  sum,  or  for 
costs  against  the  claimant,  the  clerk  of  the  court  in  which  such  judgment  was  ren- 
dered shall  make  and  transmit  a  certified  copy  thereof  on  application  of  the  attor- 
ney general,  or  other  counsel  on  behalf  of  the  state,  to  the  clerk  cf  the  district  court 
of  any  county  within  the  state,  and  the  same  shall  thereupon  be  filei  and  c'osketed 
in  such  court  and  become  and  be  a  judgment  thereof;  and  all  juc  gm  mts  against  the 
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claimant  or  plaintiff  shall  be  collected  by  execution  as  other  judgments  in  the  dis» 
trict  courts. 

4320.  Proceedings  in  error  or  appeal  from  the  several  district  courts  to  the 
supreme  court,  as  in  other  civil  cases,  may  be  taken  by  either  party  within  the  same 
limitations  of  time  as  in  other  civil  actions.  No  appeal  or  Bupersedeas  bond  shall 
be  required  of  the  state,  and  the  filing  of  notice  signed  by  the  governor,  or  chief 
o£Qcer  of  the  proper  department,  or  by  the  attorney  general,  or  counsel  for  the  state, 
of  intention  to  take  such  proceedings,  shall  operate  as  a  supersedeas  of  sucb 
judgment,  and  until  the  time  that  final*  judgment  in  the  court  of  review  be  rendered 
in  said  cause,  but  the  same  shall  not  so  opemte  longer  than  six  months,  unless  pro- 
ceedings in  error  or  appeal  are  taken,  and  in  case  of  the  affirmance  of  such  judg- 
ment or  failure  pn  the  part  of  the  state  to  take  proceedings  in  error  or  appeal,  after 
notice  thereof,  interest  shall  run  and  be  computed  on  such  judgment  from  its  date. 

4321.  Payment  and  receipt  of  the  amount  due  on  any  judgment  rendered  in 
any  action  brought  under  the  provisions  of  this  act  shall  be  a  full  discharge  of  the 
state  in  such  matter,  and  any  final  judgment  shall  forever  bar  further  controversy 
upon  the  subject  thereof. 

4322.  Every  claim  and  demand  against  the  state  shall  be  forever  barred,  unless 
action  be  brought  thereon  within  two  years  after  the  claim  arose;  Provided,  That 
olftiniff  now  BUbsistine  shall  not  be  barred  until  two  years  after  the  taking  effect 
of  this  act,  and  every  claim  and  demand  in  behalf  of  the  state,  except  for  revenue,. 
or  upon  official  bonds,  or  for  loans  or  moneys  belonging  to  the  school  fund,  or  loans 
of  school  or  other  trust  funds,  or  to  lands  or  interest  in  lands  thereto  belonging, 
shall  be  barred  by  the  same  lapse  of  time  as  is  provided  by  the  law  in  case  of  like 
demands  between  private  parties;  Provided^  however,  That  in  any  action  on  behalf 
of  the  state  the  defendant  may  plead  and  avail  himself  of  any  set-off  or  counter- 
claim growing  out  off  or  connected  with  the  same  matter  or  transaction  upon  which 
action  is  brought  against  him. 

Amended  1881,  p.  211. 

4323.  Change  of  venue  may  be  taken  from  the  district  court  of  the  county 
in  which  the  action  is  brought,  as  in  other  civil  cases,  on  payment  of  the  oosto  of 
removal,  by  the  party  making  application  for  such  change  of  venue. 
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CHAPTER  47.— REAL  PROPERTY. 

Sees.  4324  to  4379,  except  sees.  4328  and  4372,  are  taken  from  cb.  43,  B.  S.  1666,  p.  280.  Of 
the  original  chapter,  sees.  18  to  20,  28,  and  30  have  been  enpeTseded  by  sees.  3158  to  3161  and  3167, 
•ch.  39,  Officers;  sec  59  was  repealed  by  actofl889,  p.  483,  and  sees.  60  to  84  formed  sees.  1783  to 
1807  of  eh.  17,  Frauds.  The  remaining  sections  of  ^e  original  chapter  are  arranged  in  <»der  as 
above  stated. 


4324.  Deeds  of  real  estate  or  any  interest  therein  in  this  state,  except  le 
for  one  year  or  for  a  less  time,  if  executed  in  this  state^  must  be  signed  by  the 
grantor  or  grantors,  being  of  lawful  age,  in  the  presence  of  at  least  one  oompeteot 
witness,  who  shall  subscribe  his  or  her  name  as  a  witness  thereto,  and  be  acknowl- 
^ged  or  proved  and  recorded  as  directed  in  this  chapter. 

Amended  1887,  p.  561.  Grantor  most  execute  and  acknowledge,  or  deed  void.  6,176. 
Mistake  or  abbrei^aUo,n,doe8  not  necessarily  invalidate  a  deed.  7,  3.  Not  necessary  that  witnen 
ahoold  be  present  at  signing  of  deed  if  told  immediately  after  by  party  subscribing  that  the  instxii- 
ment  is  their  agreement  4,  120.  One  who  purchases  land  for  himself,  thouKh  taking  deed  it 
name  of  sister-in-law,  not  a  competent  atteilting  witness  thereto.  24,  201  (:^  N.W.,  722).  Deed 
of  lands  in  this  state  made  in  another  state,  must  be  executed  according  to  the  laws  of  sacb  state; 
and  if  no  witness  is  required  there,  such  deed  is  good  here  without  being  attested.  12,  123  (10  N. 
W.,  459).  A  deed  executed,  witnessed,  and  delivered  is  effectual  to  pass  title,  though  not  lawfully 
acknowledged  or  recorded.  12, 155  (10  N.  W.,  545).  As  between  the  parties,  and  persons  having 
notice,  written  contract  for  sale  of  land  is  valid  although  not  witnessed  or  acknowledged.  11, 1^ 
(8  N.  W.,  389).  Lease  for  five  years  is  good  between  the  parties  without  recording  and  the  ezcln- 
sion  of  such  a  lease  as  evidence  is  error.  10,  605  (7  N.  W.,  271 ).  A  second  lessee  can  take  no  ad- 
vantage of  defective  execution  of  first  lease  if  he  had  knowledge  of  same.  15,  171  (17  N.  W., 
357).  This  statute  applies  to  deeds  of  assignment  tor  benefit  of  creditors.  The  record  of  an  nnae- 
knowledged  deed  of  assignment  is  a  nullity.  10,  513  (7  N.  W.,  282).  Equity  will  relieve  a 
party  against  contracts  made  while  temporarily  in^ne  from  the  use  of  intoxicating  liqnors  where 
such  contracts  have  been  procured  by  fraud.  6,  405.  Mere  weakness  of  understanding  alonAdev 
not  incapacitate  one  from  making  a  deed.     4,  ViO;  4, 117.     See  9,  283  (2  N.  W.,  878). 

4326.  The  grantor  must  acknowledge  the  instriuueot  to  be  his  volantarj 
act  and  deed. 

Certificate  showing  that  grantors  simply  *' acknowledged  that  they  executed  the  deed"  wm 
held  valid.  Certificate  must  show  that  the  execution  was  *^ volnntary."  *' Voluntary  act''  is 
sufficient  without  words  "  and  deed."     13,  340  (14  N.  W.,  417). 

4326.  The  acknowledgment  must  be  made  or  proved,  if  in  this  state,  before 
:a  judge  or  clerk  of  any  court,  or  some  justice  of  the  peace  or  notary  public  therein; 
but  no  officer  can  take  any  such  acknowledgment  or  proof  out  of  his  territorial  ju- 
risdiction. 

Officer  cannot  take  acknowledgment  outside  of  his  tBrritorial  jurisdiction.  19,  211  (27  N. 
W.,  117).  Acknowledgment  no  part  of  a  deed  itself;  merely  evidence  of  execution  and  anthority 
for  registration.     7, 164.    Connty  derk  may  take  acknowledgment.     2,  84. 

4327.  If  executed  and  acknowledged  or  proved  in  any  other  state,  terri- 
tory^  or  district  of  the  United  States,  it  must  be  executed  and  acknowledged  or 
proved  either  according  to  the  laws  of  such  state,  territory,  or  district,  or  in  acoord- 
ance  with  the  law  of  this  state,  and  such  acknowledgment  shall  be  made  before  and 
certified  by  any  officer  authorized  by  the  laws  of  such  state,  territory,  or  district  to 
take  and  certify  acknowledgments,  or  by  a  commissioner  of  deeds  appointed  by  the 
governor  of  this  state  for  that  purpose. 

Amended  1887,  p.  662.  If  executed  and  iicknowledged  in  a  foreign  state,  must  comply  with 
the  laws  of  such  state.  5, 175.  Deed  acknowledged  before  notary  public  in  another  state  and  at- 
tested with  his  seal  is  entitled  to  record  without  further  authentication.     12,  124  (10  N.  W.,459). 

4328.  All  deeds  heretofore  executed  and  acknowledged  in  accordance  with 
the  provisions  of  this  act  shall  be  and  are  hereby  declared  to  be  legal  and  valid. 

This  section  added  1887,  p.  562. 
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4329.  In  all  cases  provided  for  in  section  four  of  this  chapter  (if  such  ac- 
knowledgment or  proof  is  taken  before  a  commissioner  appointed  by  the  governor 
of  this  state  for  that  purpose,  notary  public,  or  other  officer  using  an  official  seaH  the 
instrument  thus  acknowledged  or  proved  shall  be  entitled  to  l^  recorded  witnout 
further  authentication;  Providedy  That  in  all  other  cases  the  deed  or  other  instru- 
ment shall  have  attached  thereto  a  certificate  of  the  clerk  of  a  court  of  record, 
or  other  proper  certifying  officer  of  the  county,  district,  or  state  within  which  the 
acknowledgment  or  proof  was  taken,  under  the  seal  of  his  office,  showing  the  per- 
son whose  name  is  subscribed  to  the  certificate  of  acknowledgment  was  at  the  date 
thereof  such  officer  as  he  is  therein  represented  to  be;  that  he  is  well  acquainted 
with  the  handwriting  of  such  officer;  that  he  believes  the  said  signature  of  such  of- 
fioer  to  be  genuine,  and  that  the  deed  or  other  instrument  is  executed  and  acknowl- 
edged according  to  the  laws  of  such  state,  distinct,  or  territory. 

Mortgage  of  land  in  this  state  executed  in  another  state  and  acknowledged  hefore  an  officer 
haying  no  seal  mast  have  a  certificate  attnched  to  it  as  provided  in  this  section  to  entitle  it  be  re> 
corded  in  this  state;  and  without  snch  a  certificate,  the  record  thereof  is  a  nullity  and  is  not  ad- 
missible in  evidence.  But  if  snch  record  is  erroneously  admitted  in  evidence,  the  judj^ment  will  not 
be  reversed,  if  actual  notice  of  the  mortgage  by  the  purchaser  be  shown.     10,  479  (6  N.  W.,  763). 

4330.  If  such  deed  be  executed  in  a  foreign  country,  it  may  be  executed 
according  to  the  laws  of  such  country,  and  the  execution  thereof  may  be  acknowl- 
edged before  any  notary  public  tlierein,  or  before  any  minister  plenipotentiary,  min- 
ister extraordinary,  minister  resident,  charge  d'affaires,  commissioner,  commercial 
aeenty  or  consul  of  the  United  States  appointed  to  reside  therein,  which  acknowl- 
edgment shall  be  certified  thereon  by  the  officer  taking  the  same,  under  his  hand, 
and  if  taken  before  a  notary  public,  his  seal  of  office  shall  be  affixed  to  such  cer- 
tificate. 

4331.  If  the  grantor  die  before  acknowledgment,  or  if  for  any  cause  his  at- 
tendance cannot  be  procured  in  order  to  make  the  same,  or,  having  appeared,  he 
refuses  to  acknowledge  it,  proof  of  the  execution  and  delivery  of  the  deed  may 
be  made  by  any  competent  subscribing  witness  thereto,  before  any  officer  authorized 
to  take  the  acknowledgment;  and  the  witness  must  state,  upon  oath,  his  own  place 
of  residence,  that  he  set  his'name  to  the  deed  as  a  witneas,  that  he  knew  the  grantor 
in  snch  deed,  and  saw  him  sign  or  heard  him  acknowledge  he  had  signed  the  same; 
and  such  proof  shall  not  be  taken  unless  the  officer  is  personally  acquainted  with 
such  subscribing  witness,  or  has  satisfactory  evidence  that  he  is  the  same  person  who 
was  a  subscribing  witness  to  snch  deed. 

4332.  The  officer  has  power  to  issue  the  necessary  subpCBUas  for  the  subscrib- 
ing witnesses,  residing  in  the  same  county,  to  appear  before  him  for  the  purpose 
aforesaid. 

4333.  Every  person  who,  being  served  with  a  subpoena,  and  having  been 
tendered  the  fees  of  a  witness  in  a  justice's  court,  shall,  without  reasonable  cause^ 
refuse  or  neglect  to  appear,  or,  appearing,  shall  refuse  to  answer  upon  oath 
touching  the  matters  aforesaid,  shall  forfeit  to  the  party  injured  one  hundred  dol- 
lars; and  may  also  be  committed  to  prison  by  the  officer  who  issued  such  subpoena, 
there  to  remain  without  bail  until  he  shall  submit  to  answer  upon  oath  as  aforesaid* 

4334.  If  all  the  subscribing  witnesses  shall  be  dead,  or  out  of  the  state,^ 
such  death  or  absence  is  first  to  be  proved,  and  then  the  execution  of  the  deed  may 
be  proved  before  such  officer  by  proving  the  handwriting  of  the  grantor,  and  of  any 
subscribing  witness  to  such  deed. 

4336.  Any  person  interested  in  a  deed  that  is  not  acknowledged,  may,  at 
any  time  before  or  during  the  proceedings  before  such  officer,  file  in  the  office  of 
the  register  of  deeds  of  the  county  where  the  lands  lie  a  copy  of  the  deed,  corn- 
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pared  with  the  original  by  the  register  of  deeds,  which  shall,  for  the  space  of  thirty 
tlays  thereafter,  have  the  same  eflTect  as  the  recording  of  the  deed,  if  such  deed  shall 
within  that  time  be  duly  proved  and  recorded. 
Amended  1887,  p.  368. 

4336.  Every  officer  who  shall  take  the  acknowledgment  of  proof  of  any  deed 
shall  endorse  a  certificate  thereof,  signed  by  himself,  on  the  deed;  and  in  soch 
<;erttficate  shall  truly  and  specifically  set  forth  the  matters  hereinbefore  required  to 
be  so  done,  known  or  proved,  on  such  acknowledgment  or  proof,  tt^ther  with  the 
names  of  the  witnesses  examined  before  such  officer,  and  their  places  of  residence, 
and  the  substance  of  the  evidence  by  them  given. 

4337.  Every  deed  acknowledged  or  proved,  and  certified  by  any  of  the  officers 
before  named,  including  the  certificate  specified  in  section  five  of  this  chapter  [4329], 
whenever  such  certificate  is  required  by  law,  may  be  read  in  evidence  without  turther 
proof,  and  shall  be  entitled  to  be  recorded.  The  record  of  a  deed  duly  reoord«l, 
or  a  transcript  thereof  duly  certified,  may  also  be  read  in  evidence  with  the  like  force 
and  effect  as  the  original  deed,  whenever,  by  the  party's  oath  or  otherwise,  the  orig- 
inal is  known  to  be  lost,  or  not  belonging  to  the  party  wishing  to  use  the  dame,  nor 
within  his  control.  Neither  the  certificate  of  the  acknowledgment  or  of  the  proof 
of  any  deed,  nor  the  record  or  transcript  of.  the  record  of  such  deed,  shall  be  con- 
clusive, but  may  be  rebutted,  and  the  force  and  effect  thereof  may  be  contested 
by  any  party  affected  thereby.  If  the  party  contesting  the  proof  of  a  deed  shall 
make  it  appear  that  such  proof  was  taken  upon  the  oath  of  an  interested  or  incom- 
petent witness,  neither  such  deed,  nor  the  record  thereof,  shall  be  received  in  evi- 
dence until  established  by  other  competent  proof. 

Copy  of  record  competent  withont  proying  loss  of  original  where  defendant  in  ejectment  seeks 
to  prove  title  in  a  stranger,  even  if  there  is  a  discrepancy  between  date  of  deed  and  acknowledg- 
ment.    27,  310  (43  N.  W.,  110);  10,  500  (6  N.  W.,  600). 

4338.  The  certificate  of  the  proof  or  acknowledgment  of  every  deed,  and  the 
certificate  of  the  genuineness  of  the  signature  of  any  officer,  in  the  cases  where  such 
last  mentioned  certificate  is  required,  shall  be  recorded  together  witli  the  deed  so 
proved  or  acknowledged;  and  unless  the  said  certificates* be  so  recorded,  neither  the 
record  of  such  deed,  nor  the  transcript  thereof,  shall  be  read  or  received  in  evidence. 

4339.  Every  deed  entitled  by  law  to  be  recorded  shall  be  recorded  in  the 
order  and  as  of  the  time  when  the  same  shall  be  delivered  to  the  '^'r^ister  of  deeds 
for  that  purpose,  and  shall  be  considered  recorded  from  the  time  of  such  delivery. 

Former  act  read  "clerk  "  at  *  1887,  p.  368. 

4340.  All  deeds,  mortgages,  and  other  instruments  of  writing  which  are  re- 
ouired  to  be  recorded  shall  take  effect  and  be  in  force  from  and  after  the  time  of 
aelivering  the  same  to  the  register  of  deeds  for  record,  and  not  before,  as  to  all  cred- 
itors and  subsequent  purchasers  in  good  faith  without  notice;  and  all  such  deeds, 
mortgages,  and  other  instruments  shall  be  adjudged  void  as  to  all  such  creditors  and 
subsequent  purchasers  without  notice  whose  deeds,  mortgages,  and  other  instruments 
shall  be  first  recorded ;  Provided^  That  such  deeds,  mortgages,  or  instruments  shall 
be  valid  between  the  parties. 

Former  act  read  "clerk."  1887,  p.  369.  Possession  is  notice.  6, 161.  A  duly  acknowl- 
edged and  recorded  deed  is  constructive  notice  to  aU  persons  through  or  under  the  grantor.  6, 
269 ;  18, 198  (24  N.  W.,  684).  Record  is  only  notice  ot  lands  described  in  the  conveyance,  but  sn 
after-acquired  judgment  is  subject  to  a  mortgage  describing  the  wrong  lands.  7,  288.  Purchaser 
at  execution  sale  of  lands  with  sheriff's  certificate,  but  who  had  not  yet  received  his  deed,  will  be 
protected  against  an  unrecorded  mortgage  upon  a  bill  of  foreclosure  filed  before  the  time  allow^  » 
defendant  to  redeem  his  land  had  expired.  1,  465.  A  deed  prior  to  attachment,  hut  not  recorded 
until  after,  takes  precedence  of  attachment  if  recorded  before  deed  based  on  attachment  sale.  19, 
97  (26  N.  W. ,  713).     See  8,  372;  8,  494. 
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4341.  They  shall  not  be  deemed  lawfully  recorded  imleSB  they  have  been 
previously  acknowledged  or  proved  in  the  manner  herein  prescribed. 

4342.  Deeds  and  other  instruments  relating  to  or  affecting  the  title  of  real  es- 
tate in  this  state  shall  be  recorded  in  the  county  in  which  such  real  estate^  or 
any  part  thereof,  is  situated;  bat  if  such  county  is  not  organized,  then  the  county 
to  which  such  unorganized  county  is  attached  for  judicial  purposes. 

4343.  No  instrument  containing  a  power  to  convey^  or  in  any  manner  to 
affect  real  estate,  executed,  acknowledged,  or  proved,  and  certified  and  recorded  in 
^conformity  with  the  requirements  of  uiis  chapter,  can  be  revoked  by  any  act  of 
the  party,  or  parties,  thereto  until  the  instrument  of  revocation  is  executed,  acknowl- 
edged, or  proved  and  certified,  and  filed  for  reoord  with  the  register  of  deeds  of  the 
county^in  which  the  power  is  recorded. 

Amended  1887,  p.  369. 

4344.  It  shall  be  no  objection  to  the  record  of  a  deed  that  no  official  seal  is 
appended  to  the  recorded  acknowledgment  or  proof  thereof  if,  when  tlie  acknowl- 
edgment or  proof  purports  to  have  \^n  taken  by  an  officer  having  an  official  seal, 
there  be  a  statement  in  the  certificate  of  acknowledgment  or  proof  that  the  same  is 
made  under  his  hand  and  seal  of  office,  and  such  statement  shall  be  presumptive  evi- 
dence that  the  affixed  seal  was  attached  to  the  original  certificate. 

Amended  1875,  p.  90. 

4346.  The  copy  of  any  record,  or  of  any  recorded  deed  or  instrument,  at- 
tested and  authenticated  in  such  manner  as  would  ^by  law  entitle  it  to  be  read  in 
-evidence,  may,  on  proof  of  the  loss  of  the  original  and  of  the  record,  be  again  re- 
corded, and  such  record  shall  have  the  same  effect  as  the  original  record. 

4346.  Any  will  of  real  estate  which  shall  have  been  duly  proved  in  the 
<50unty  court  of  any  county  in  this  state,  and  any  such  will,  the  proof  of  which 
dhall  be  contested  in  that  court  and  carried  up  by  appeal  or  otherwise,  and  the  valid- 
ity of  which  shall  be  finally  established,  may  with  the  certificate  of  proof  annexed 
thereto,  be  recorded  in  the  office  of  the  register  of  deeds  of  the  county  or  counties 
where  the  said  real  estate  lies,  in  the  same  manner  and  with  like  effect  as  in  case  of 
•deeds. 

Amended  1887,  p.  369. 

4347.  Any  exemplification  of  any  decree  or  judgment  in  partition  on  final 
<leoree  in  chancery  affecting  real  estate  may  in  like  manner  be  recorded  in  the  of- 
fice of  the  register  of  deeds  in  any  county  in  which  any  real  estate  described  therein 
may  be  situated;  such  record  or  exemplification  thereof  shall  be  received  in  evi- 
dence and  shall  be  as  effective  in  all  cases  as  the  original  exemplification  would  be 
if  produced,  and  shall  be  open  to  the  same  objections. 

Amendai  1887,  p.  370. 

4348.  On  recording  any  such  will,  exemplification,  or  decree,  the  raster  of 
deeds  shall  index  the  same  with  the  indices  of  deeds,  and  as  near  as  may  be  as 
deeds  are  indexed,  placing  the  name  of  the  .devisor,  petitioneri  or  plaintiff  with  the 
grantors,  and  the  devisee  or  defendant  with  the  grantees. 

Amended  1887,  p.  370. 

4349.  Every  deed  conveying  real  estate  which  by  any  other  instrument  in 
writing  shall  appear  to  have  been  intended  only  as  a  security  in  the  nature  of  a 
mortgage,  though  it  be  an  absolute  conveyance  in  terms,  shall  be  considered  as  a 
mortgage;  and  the  person  for  whose  benefit  such  deed  shall  be  made  shall  not  de- 
rive any  advantage  from  the  recording  thereof  unless  every  writing  operating  as 
a  defeasance  of  the  same,  or  explanatory  of  its  being  designed  to  have  the  effect 


Digitized  by  VjOOQIC 


928  REAL  PROPERTY.  Ch.  47» 

oDiy  of  a  mortgage  or  conditioDal  deed,  be  also  recorded  therewith,  and  at  the  same 
time. 

To  vary  the  1«jra1  import  of  a  deed  the  eyidence  in  reference  to  the  anderstanding  and  inten- 
tioo  of  the  parties  mast  be  clear,  certain,  and  conclnsive.  8, 146.  A  deed  abaolnte  on  its  iaee, 
intended  as  security  foi  the  payment  of  a  sum  of  money,  will  be  construed  as  a  mortgage.  1^ 
344;  4,  318;  6,  391;  22,  260  (34  N.  W.,  :^2).  Grantee  in  instrument  apparently  a  deed  boi 
really  a  mortgage,  cannot  make  a  valid  lease  of  premises.  24, 134  (37  N.  W.,  939).  Where  graote» 
in  deed,  absolute  on  Its  face  but  in  fact  a  mortgage,  conveys  the  property  to  his  brother,  who  has 
notice  sufficient  to  put  him  on  inquiry,  grantors  may  redeem.  24,  81  (37  N.  W.,  941  j.  See  8, 
352;  4,  99;  24,  602  (40  N.  W.,  129). 

4350.  Any  mortgage  that  has  been  or  may  hereafter  be  recorded  may  be 
discharged  by  an  entry  on  the  margin  of  the  record  thereof,  signed  by  ^ 
mortgagee,  or  his  legal  personal  representative  or  assignee,  acknowledging  the  satis- 
faction of  the  mortgage,  in  the  presence  of  the  register  of  d^s,  or  his  deputy,  who 
shall  subscribe  the  same  as  a  witness,  and  such  entry  shall  have  the  same  effect  as  a 
deed  of  release  duly  acknowledged  and  recorded. 

Amended  1887,  p.  370. 

4:^51.  Any  mortgage  shall  also  be  discharged  upon  the  record  thereof  by 
the  register  of  deeds  in  whose  custody  it  »hall  be,  whenever  there  shall  be  pre- 
sented to  him  a  certificate  executed  by  the  mortgagee,  his  legal  personal  representa- 
tive or  assignee,  acknowledged  or  proved  and  certified  as  hereinbefore  prescribed,  to 
entitle  conveyances  to  be  recorded,  specifying  that  such  mortgage  has  been  paid,  or 
otherwise  satisfied  and  discharged. 

Amended  1887,  p.  371. 

4352.  Every  such  certificate,  and  the  proof  or  the  acknowledgment  thereof^ 
shall  be  indexed  in  the  order  of  mortgages,  and  recorded  at  full  length ;  and  in  the 
record  of  discharge  the  register  of  deed  shall  make  a  reference  to  the  book  and  page 
where  the  mortgage  is  recorded. 

Amended  1887,  p.  371. 

4353.  If  any  mortgc^ee,  or  his  personal  representative  or  assignee,  after  fall 
performance  of  the  condition  of  the  mortgage,  whether  before  or  after  a  bread> 
thereof,  shall  for  the  space  of  seven  days  after  being  thereto  requested,  and  after 
tender  of  his  reasonable  charges,  refuse  or  neglect  tO  discharge  the  same  as  pro- 
vided in  this  chapter,  or  to  execute  or  acknowledge  a  certificate  of  discharge  or  re- 
lease thereof,  he  shall  be  liable  to  the  mortgagor,  his  heirs  or  assigns,  in  the  sum 
of  one  hundred  dollars  damages,  and  also  for  all  actual  damages  occasioned  by  soch 
neglect  or  refusal,  to  be  recovered  in  the  proper  action. 

4354.  The  provisions  of  this  chapter  shall  apply  to  the  conveyance  of  all  claims 
and  improvements  upon  the  public  lands. 

4355.  No  grant  or  conveyance  of  lands,  or  interest  therein,  shall  be  void  for 
the  reason  that  at  the  time  of  the  execution  thereof  such  lands  shall  be  in  the  actoai 
possession  of  another,  claiming  adversely. 

4356.  The  reg^USter  of  deeds  shall  mark  upon  the  deed  or  instrument,  after 
recording  the  same,  the  book  and  page  in  which  the  same  is  recorded. 

Amended  1887,  p.  371. 

4357.  The  governor  of  this  state  may  commission  so  many  COmmissioneiS 
in  such  of  the  states  and  territories  of  the  United  States,  and  in  the  District  of  Co- 
lumbia, as  he  may  deem  expedient,  in  any  one  city  or  county,  who  shall  oontinne  io 
office  four  years,  and  shall  have  authority  to  take  the  acknowledgment  and  proof  of 
the  execution  of  any  instrument  in  writing,  conveying  real  estate,  or  any  interest 
therein,  or  affecting  the  same,  lying  in  this  state,  or  of  any  assignment,  transfer, 
power  of  attorney,  satisfaction  of  a  judgment,  or  of  a  mortgage,  or  of  any  other 
writing  to  be  used  or  recorded  in  this  state;  and  also  to  administer  oaths  and  affir* 
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.  mations  Decessary  to  the  proper  discharge  of  their  duties.     *A11  acts  performed  in 
parsuance  of  the  laws  of  this  state  or  the  laws  of  the  territory  of  Nebraska,  by  eom- 
missiooers  of  deeds  heretofore  appointed  by  the  governor  of  the  territory  of  Ne- 
braska,  shall  be  deemed  and  held  to  be  valid  and  binding  in  law. 
Amended  and  all  after  *  added  1867,  p.  61. 

4358.  Any  acknowledgmejlt  or  proof  taken  in  pursuance  of  the  powers 
hereby  conferred,  and  in  accordance  with  the  provisions  of  this  chapter,  and  certi- 
fied by  the  commissioner,  under  his  hand  and  official  seal^  upon  the  instrument 
mentioned  in  the  preceding  section,  shall,  when  authenticated  as  hereinafter  men- 
tioned, be  entitled  to  be  recorded  in  the  office  of  the  county  clerk,  and  shall  have 
the  same  force  and  effect,  and  be  as  available  as  if  taken  or  made  before  any 
officer  by  this  chapter  authorized  to  take  proofs  or  acknowledgments,  residing  in 
this  state;  and  any  affidavit  or  affirmation  so  made  before  any  such  commissioner, 
certified  and  authenticated  as  aforesaid,  may  be  read  in  evidence,  and  shall  be  as 
good  and  effectual  to  all  intents  as  if  taken  and  certified  by  an  officer  authorized  to 
administer  oaths  residing  in  this  state. 

4369.  Every  commissioner  appointed  as  aforesaid  shall,  before  he  performs 
any  duty  by  virtue  of  his  appointment  and  of  this  law,  take  and  subscribe  an  oafh 
or  affirmation  before  some  officer  authorized  to  administer  the  same,  well  and  faitli- 
fully  to  perform  all  the  duties  of  such  commissioner,  upder  and  by  virtue  of  the 
laws  of  !tTebraska,  which  oath  or  affirmation  shall  be  filed  in  the  office  of  the  secre- 
tary of  state  of  Nebraska.  And  every  such  commissioner  shall  also,  before  he 
enters  upon  the  duties  of  his  office,  cause  to  be  prepared  an  official  seal,  on  which 
shall  be  designated  his  name  and  the  words  ^*  a  commissioner  for  Nebraska,"  to- 
gether with  the  name  of  the  state  or  territory,  city,  and  county  within  which  he 
shall  reside,  and  for  which  he  shall  have  been  appointed,  and  shall  transmit  to  and 
cause  to  be  filed  in  the  office  of  said  secretary  a  distinct  impression  of  such  seal, 
tiEiken  upon  wax  or  some  other  substance  capable  of  receiving  and  retaining  a  clear 
impression  together  with  his  signature  in  his  own  proper  handwriting. 

4360.  W  hen  any  deed  or  other  insturument  shall  be  proved  or  acknowledged, 
or  any  oath  or  affirmation .  shall  be  taken  before  any  commissioner  appointed  by 
virtue  of  this  chapter,  before  it  shall  be  entitled  to  be  used,  recorded,  or  read  in 
eividence,  in  addition  to  the  preceding  requisites,  there  shall  be  subjoined  or  affixed 
to  the  certificate,  signed  and  sealed  by  each  commissioner  as  aforesaid,  a  certificate 
under  the  hand  and  official  seal  of  the  secretary  of  state  of  Nebraska,  certifying 
diat  such  commissioner  was,  at  the  time  of  taking  such  proof  or  acknowledgment, 
or  of  administering  such  oath  or  affirmation,  duly  authorized  to  take  the  same,  and 
that  the  secretary  is  acquainted  with  the  handwriting  of  such  commissioner,  or  has 
compared  the  signature  to  such  certificate  with  the  signature  of  such  commissioner 
deposited  in  his  office,  and  has  also  compared  the  impression  of  the  seal  affixed  to 
such  certificate  with  the  impression  of  the  seal  of  such  commissioner  deposited  in  his 
office,  and  that  he  verily  believes  the  signature  and  the  impression  of  the  seal  of  the 
said  certificate  to  be  genuine. 

4861.  No  commissioner  appointed  under  or  by  virtue  of  this  law  shall  be 
liathorized  to  take  the  proof  or  acknowledgement  of  any  deed  or  instrument,  or  to 
administer  any  oath  or  affirmation,  at  any  place  other  than  that  within  which  he 
shall  reside,  or  for  which  he  shall  have  been  appointed;  and  every  certificate  of  any 
such  commissioner  to  any  proof  or  acknowledgment  taken  before  him,  or  to  any 
oath  or  affirmation  administered  by  him,  shall  specify  the  day  on  which,  and  the 
city,  or  tOWn,  and  county  within  which  the  same  was  taken  or  administered;  and 
without  such  s[)ecification,  the  said  certificate  shall  be  void. 
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4362.  No  acknowledgment  of  any  conveyance  having  been  executed  shall  be 
ta^eu  by  any  offioer,  unless  the  officer  taking  the  same  Bhall  know»  or  have  sat- 
isfactory evidence  that  the  person  making  such  acknowledgment  is  the  pecaoii 
described  in  and  who  executed  such  conveyance. 

4363.  The 'recording  of  an  assignment  of  a  mortgage  shall  not^in  it 
self,  be  deemed  notice  of  such  assignment  to  the  mortgagor,  his  heirs,  or  personal 
representatives,  so  as  to  invalidate  any  paynxent  made  by  them,  or  either  of  them,  to 
the  mortgagee. 

AsHignment  of  part  of  the  notes  secnred  by  mortgage  is  an  assignment  pro  tantB  of  the  mort- 
gage.    aO,  503  (30  N.  W.,  686).     See  4,  520. 

4364.  All  certificates  of  the  register  and  receiver  of  any  United  States  land 
office  of  the  entry  or  purchase  of  any  tract  of  land,  and  all  letters  patent  of  land 
from  the  United  States  of  land  lying  in  this  state,  shall  be  recorded  in  the  coun^ 
in  which  the  land  lies,  and  where  any  patent  as  above  contains  descriptions  of  land 
lying  in  more  than  one  county,  or  otherwise,  it  shall  be  lawful  to  record  in  any 
county  the  whole  of  the  descriptions  of  land  situated  therein  without  recording  all 
descriptions  contained  in  said  patent;  Provided,  That  such  record  shall  include  all 
the  granting  or  conveying  part  or  language  of  said  patent,  and  the  records  of  such 
certificates  and  patents,  and  all  copies  thereof  so  recorded,  duly  certified  by  the  reg- 
ister of  deeds,  shall  he  prima  facte  evidence  of  the  existence  of  such  certificates  and 
patents,  and  conclusive  eviclence  of  the  existence  of  such  record. 

Amended  1883,  p.  264;  1887,  p.  372. 

4365.  Every  officer  within  this  state  authorized  to  take  the  acknowledgment 
or  proof  of  any  conveyance,  and  every  county  clerk  who  shall  be  guilty  of  know- 
ingly stating  an  untruth,  or  guilty  of  any  malfeasance  or  fraudulent  practice  in 
the  execution  of  the  duties  prescribed  for  them  by  law,  in  relation  to  the  taking 
or  the  certifying  the  proof  or  acknowledgment,  or  the  recording  or  certifying  ^ 
any  record  of  any  such  conveyance,  mortgage,  or  instrument  in.  writing,  or  in  rela- 
tion to  the  canceling  of  any  mortgage,  shall,  upon  conviction,  be  adjudged  guilty  of 
a  misdemeanbr,'^ana' be  subject  to  piinishment  by  fine  not' exceeding  nve  hundred 
dollars,  and  imprisonment  not  exceeding  one  year,  and  shall  also  be  liable  in  dam- 
ages to  the  party  injured. 

4366.  Any  real  estate  belonging  to  a  married  woman  may  be  managed, 
controlled,  leased,  devised,  or  conveyed  by  her  by  deed,  or  by  will,  in  the  same  man- 
ner and  with  like  efieot  as  if  she  were  single. 

Wbefe  iKubAnd  and  wife  formerly  owned  land  in  seTeraltyy  the  land  being  sold,  tbe  proceeit 
deposited  in  bank  in  bnsband's  name,  afterwards  land  pnrcbaeed  and  deed  made  to  hosbAad, 
and  when  sail  bronglit  against  tbe  bosband  be  deeds  land  to  wife,  beld,  tbat  sacb  deed  is  T<Md.  6, 
*ifi5.  Contracts  made  witb  reference  to  tbe  ftiith  and  credit  of  ber  separate  estate  binding.  Mai^ 
ricd  women  may  mortgage  ber  dower  interest.    8,  209l 

4367.  To  eonvey  her  right  of  dower,  she  must  execute  a  deed  with  or  wkh- 
Qut  her  husband. 

4368.  The  term  **  real  estate/'  as  used  in  this  chapter,  shall  be  construed  as 
co-extensive  in  meaning  with  '^  lands,  tenemens,  and  hereditaments,^'  and  as  em- 
bracing all  chattels  real,  except  leases  for  a  term  not  exceeding  one  year. 

Does  not  apply  to  school  land  leases,  wbieb  are  personal  property.     26,  316  (41  N.  W.,  1117) 

4369.  The  term  ^^  purchaser,"  as  used  in  this  chapter,  shall  be  construed 
to  embrace  every  person  to  whom  any  real  estate  or  interest  therein  shall  be  con- 
veyed for  a  valuable  consideration,  and  also  any  assignee  of  a  mortgage  or  lease,  or 
other  conditional  estate. 

4370.  The  term  **  deed/'  as  used  in  this  chapter,  shall  be  construed  to  em- 
brace every  instrument  in  writing  by  which  any  real  estate  or  interest  therein  is 
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•created^  aliened^  mortgaged^  or  assigDed,  or  by  which  the  title  to  any  real  estate  may 
be  affected  in  law  or  equity,  except  last  wills,  and  leases  for  one  year  or  for  a  less 
time. 

In  deed  which  does  not  state  where  the  land  is,  bat  which  is  acknowledged  in  Douglas  county, 
the  presumption  is  that  the  land  is  in  that  oonuty.  6.  524.  For  qnitc&im  deed,  see  21, 216 
<31N.W.,  661). 

4371.  The  preceding  section  shall  not  be  construed  to  extend  to  a  letter  of 
Attomeyy  or  other .  instrument  containing  a  power  to  convey  lands  as  agent  or  at- 
torney for  the  owner  of  such  lands ;  but  every  such  letter  or  instrument,  and  every 
•executory  contract  for  the  sale  or  purchase  of  lands,  when  proved  or  acknowledged 
4n  the  manner  prescribed  in  this  chapter,  may  be  recorded  in  the  office  of  the  ras- 
ter of  deeds  of  any  county  in  which  the  real  estate  to  which  such  power  or  contract 
relates  may  be  situated;  and  when  so  proved  or  acknowledged,  and  the  record  thereof, 
when  recorded,  or  the  transcript  of  such  record,  may  be  read  in  evidence,  in  the 
same  manner  and  with  the  like  effect  as  a  conveyance  recorded  in  such  county. 

Amended  1887,  p.  372.    Form  held  good.     20,  219  (29  N.  W.,  468).     See  6,  304. 

Sec.  4372.  '*An  act  providing  for  the  recording  of  a  dnly  authenticated  copy  of  the  record 
of  any  power  of  attorney  recorded  in  the  oonnty  clerk's  office  in  any  connty  of  the  state.  1883, 
p.  265.     In  force  Jnne  1. 

4372.  That  a  duly  authenticated  copy  of  the  record  of  any  power  recorded 
in  this  state  shall  be  entitled  to  record,  aud  shall  operate  to  all  intents  and  purposes, 
i)avin^  the  same  force  and  effect,  as  the  record  of  the  original  instrument.  Such 
•copy  snail  be  duly  authenticated  only  when  there  shall  be  attached  thereto  a  certifi- 
cate of  the  register  of  deeds  under  his  hand  and  official  seal,  setting  forth  that  the 
same  is  a  true  copy  of  the  original  record  in  his  office,  the  date  of  the  filing  of  the 
original  instrument,  and  the  volume  and  the  page  where  the  same  is  recorded; 
Providedj  That  it  shall  be  unlawful  for  any  register  of  deeds  in  this,  state  to 
^ive  a  certified  copy  of  any  po\!^er  of  attorney  which  has  been  revoked  and  the  rev- 
ocation thereof  filed  in  his  office,  without  also  stating  the  facts  of  such  revocation  in 
his  certificBte,-and  any  person  violating  any  of  the  provisions  of  this  act  shall  be 
fined  in  any  sum  not  exceeding  one  hundred  dollars. 

Amended  1887,  p.  373. 

4373^  A  married  woman  shall  not  be  bound  by  any  covenant  in  any  joint 
deed  of  herself  and  husband. 

4374.  The  term  ^' heirs,''  or  other  technical  words  of  inheritance^  shall  not 
he  necessary  to  create  or  convey  an  estate  in  fee  simple. 

The  eommon  law  mle  is  not  in  force  in  this  state,  and  words  of  inheritanoe  are  not  necesnurjr ' 
to  convey  the  fee.     26,  321  (41  N.  W.,  186). 

4375.  Every  conveyance  of  real  estate  shall  pass  all  the  interest  of  the 
grantor  therein,  unless  a  contrary  intent  can  be  reasonably  inferred  from  the  terms 
used. 

4376.  When  a  deed  purports  to  convey  a  greater  interest  than  the  grantor  was  at 
the  time  possessed  of,  any  after-acqnired  interest  of  such  ^ntor  to  the  extent  of 
that  which  the  deed  purports  to  convey  shaH  accrue  to  the  benefit  of  the  grantee; 
Provided,  hotoever,  That  such  after-acquired  interest  shall  not  inure  to  the  benefit  of 
the  original  grantor,  or  his  heirs  or  assigns,  if  the  deed  conveying  said  real  estate  was 
either  a  quitclaim  or  special  warranty,  and  the  original  grantor  in  any  case  shall  not 
be  stopped  from  acquiring  said  premises  at  judical  or  tax  sale,  upon  execution 
against  the  grantee  or  his  assigns,  or  for  taxes  becoming  due  afler  date  of  his  con* 
veyance. 

All  after  *  added  1875,  p.  90. 

4377.  Estates  may  be  created  to  commence  at  a  future  day. 
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4378.  In  the  construction  of  every  instrument  creating  or  conveying,  or 
authorizing  or  requiring  the  creation  or  conveyance  of  any  real  estate^  or  interest 
therein^  it  shall  be  the  duty  of  the  courts  of  justice  to  carry  into  effect  the  true  in- 
terest of  the  parties,  so  far  as  such  intent  can  be  collected  from  the  whole  instrument, 
and  so  far  as  such  intent  is  consistent  with  the  rules  of  law. 

Coarts  wiU  try  to  giTe  effect  to  the  trae  intent  of  the  parties.     23,  473  (38  N.  W.,  669). 

4379.  In  the  absence  of  stipulations  to  the  contrary,  the  mortgagor  of  real 
estate  ]:etains  the  legal  title  and  right  of  possession  thereof. 

Mortgagor  not  liable  for  rent^  and  profits  while  in  possession.  7,  453.  And  the  mortgiign 
has  no  interest  in  the  real  estate  which  he  can  convey  by  lease.  10, 302  (4  N.  W.,  986).  Mortgnge 
does  not  convey  title,  bnt  is  a  mere  lien  on  property.  And  mortisagM  dOte  not  'b<$eottie'aaki^Bee'ef 
covenants  mnning  with  the  land,     ll,  252  (9  N.  W.,  95).    See  24,  463  (39  N.  W.,  418)^ 

Sees.  4380  to  4390.  ''An  act  for  the  relief  of  oooupants  and  olaimantSy''  etc.  1883,  p. 
349.    In  force  February  23.     (Repealing  G.  S. ,  oh.  51. ) 

4380.  That  in  all  cases  where  any  person  claiming  title  to  real  estate^  whether 
in  actual  possession  or  not^  for  which  such  person  can  show  a  plain  and  connected 
title^  in  law  or  equity,  derived  from  the  records  of  some  public  office^  or  from  the 
United  States,  or  from  this  state,  or  derived  from  any  such  person  by  devise,  de- 
scent, deed,  contract,  or  bond,  such  person  or  persons  claiming  or  holding  as 
aforesaid,  shall  not  be  evicted  or  turned  out  of  possession  of  such  real  estate,  nor 
shall  his  claim  or  title  be  set  aside  or  canceled  by  any  court  in  any  proceedings 
brought  or  commenced  by  any  pei*son  setting  up  and  proving  an  adverse  and  betto^ 
title  or  claim  to  such  real  estate,  nntil  such  person  claiming  as  aforesaid  shall  be 
fully  paid  the  value  of  all  lasting  and  valuable  improvements  made  upon  sodi 
real  estate  by  such  claimant  or  by  those  under  whom  he  claims,  and  also  for  all 
taxes  and  assessments  paid  upon  said  real  estate  by  such  claimant,  and  the  persoDS 
under  whom  he  claims,  with  interest  thereon  at  the  same  rate  of  interest  as  pro- 
vided by  law  for  delinquent  taxes,  and  for  all  sun^  of  money  paid  by  such  ooco- 
pant  or  claimant,  or  those  under  whom  he  claims,  to  redeem  such  real  estate  from 
any  sale  or  sales  for  non-payment  of  taxes  previous  to  receiving  actual  notice  by  the 
commencement  of  suit  on  such  adverse  title  or  claim  by  which  such  eviction  or  caa- 
cellation  may  be  had,  unless  such  occupant  or  claimant  shall  refuse  to  pay  the  per- 
son so  setting  up  and  proving  an  adverse  and  better  title  the  value  of  such  real 
estate  without  improvements  made  thereon  as  aforesaid,  upon  the  demand  of  the 
successful  claimant  as  hereinafter  provided. 

Vendee  nnder  contract  providing  for  a  forfeiture  of  all  improTements  in  case  of  non-perlbrB- 
ance  on  his  part,  is  not,  in  case  of  eviction,  entitled  to  benefits  of  this  act.  12,  290  (11  M.  W., 
334).     See  19,  452  (27  N.  W.,  442);  19,  705  (28  N.  W.,  301). 

4381.  [Occupants. — ^Who  are.] — Any  person  in  possession  of  or  claiming 
any  real  estate  under  a  certificate  of  entry  or  under  the  homestead  or  pre-emption 
laws  of  the  United  States,  as  well  as  the  persons  enumerated  in  the  first  section  of 
this  act,  shall  be  considered  as  having  sufficient  title  to  demand  the  value  of  im- 
provementSy  and  to  demand  the  amount  of  all  taxes  and  assessments  paid  by  sodi 
claimant  or  those  under  whom  he  claims,  under  the  provisions  of  the  first  section 
of  this  act.  The  tax  certificates  and  the  tax  receipts  of  the  county  treasurer  shall, 
for  the  purposes  of  this  and  the  preceding  section  provided,  be  conclusive  evidence 
of  the  assessment,  levy,  and  payment  of  the  taxes  on  such  real  estate,  for  the  pur- 
pose of  ascertaining  the  amount  of  the  taxes  paid  by  such  occupant  or  claimant. 

A  persoo  claiming  ander  a  tax  deed  is  entitled  to  pay  for  improTements,  ^tc.  26,  670  (4S  N. 
W.,  875). 

4382.  The  court  rendering  judgment  or  decree  in  any  case  provided  for  by  this 
act  against  any  occupant  or  claimant  shall,  at  the  request  of  such  occupant  or  claim- 
ant, issue  an  order  to  the  sheriff  of  the  county  wherein  such  real  estate  is  situated, 
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commaudine  him  to  summons  three  disinterested  freeholders  of  such  county,  whose 
duty  it  shaU  be  to  appraise  such  real  estate  and  the  improveineilts  aforesaid  at 
their  cash  value  as  hereinafter  provided.  Such  appraisers  shall  take  and  subscribe 
an  oath  to  impartially  appraise  the  said  real  estate  and  improvements,  which  oath 
shall  be  filed  with  the  clerk  of  the  court  issuing  such  order.  The  order  thus  issued 
to  the  sheriff  shall  be  accompanied  by  written  instructions  from  the  court  to  the  ap« 
praisers,  necessary  to  carry  out  the  provisions  of  this  act.  Such  appraisers  shall  be 
allowed  the  same  fees  and  mileage  as  jurors  are  allowed  in  the  district  court. 

Final  jadgment  should  be  rendered  prior  to  taking  any  steps  for  the  ascertainment  of  th^ 
▼alne  of  the  improvements.  And  where  party  in  ejectment  elects  to  proceed  nnder  this  statute,  h* 
ia  estopped  from  having  original  judgment  reviewed  on  error.     11,  375  (9  N.  W.,  546). 

4383.  The  appraisers  shall  jointly  proceed  at  once^  after  service  of  said  or- 
der on  them,  to  view  the  real  estate  in  question,  and  to  assess  the  value  of  all  last- 
ing and  valuable  improvements  on  the  same,  previous  to  the  party  receiving  actual 
notice  as  aforesaid  of  said  adverse  claim.  They  shall  also  assess  the  net  anual  value 
of  the  rents  and  profits  which  the  occupant  or  claimant  has  received  after  havine 
received  notice  of  the  successful  claimant's  title  by  service  of  process,  and  they  shall 
deduct  the  amount  thereof  from  the  estimated  value  of  the  improvements  afore* 
said.  They  shall  also  assess  the  value  of  the  land  in  question  at  the  time  such  occu- 
pant went  intopossession  thereof,  or  such  claimant  commenced  to  pay  the  tax  thereon^ 
as  the  same  may  be. 

12,544(nN.W.,  851). 

4384.  The  appraisers  shall  make  report  in  writing  of  their  appraisement  and 
deposit  the  same  in  a  sealed  envelope  wi  h  tlie  clerk  of  such  court,  within  the  time 
required  by  the  court,  and  if  either  party  shall  think  himself  aggrieved  by  such  ap- 
praisement he  may  file  objections  thereto  at  the  term  to  which  the  same  is  returned^ 
if  returned  in  term  time,  ten  days  before  such  term  adjourns,  and  if  such  report  is 
made  in  vacation,  or  if  made  in  term  time,  less  than  ten  d^ys  before  such  term  ad- 
journs, then  such  objections  may  be  filed  on  or  before  the  second  day  of  the  term 
next  ensuing.  Upon  the  hearing  of  such  objections,  if  the  court  is  of  the  opin- 
ion that  injustice  has  been  done  by  such  appraisement,  the  same  shall  be  set  aside 
and  a  new  appraisement  ordered.  New  appraisers  shall  thereupon  be  summoned 
and  like  proceedings  had  as  hereinbefore  provided. 

4386.  If  no  objections  are  made  to  the  appraisement,  or  if  made  and  overruled, 
the  court  shall  proceed  without  pleadings  to  ascertain  theamount  of  taxes  paid  by  the 
occupant  or  claimant,  with  interest  as  hereinbefore  provided  for.  If  the  appraise- 
ment reported  to  the  court  shall  show  a  sum  in  favor  of  the  occupant  or  claimant 
agahist  whom  such  a  decree  or  judgment  is  rendered,  the  amount  of  taxes  and  in- 
terest as  ascertained  by  the  court  shall  be  added  thereto,  and  decree  entered  therein 
in  fa^or  of  such  unsuccessful  occupant  or  claimant  against  the  said  person  proving 
arbetter  title.  Such  decree  shall  constitute  and  be  a  lien  upon  said  real  estate,  but 
in  case  the  appraisement  shall  show  a  balance  due  the  person  proving  a  better  title, 
the  amount  of  such  balance  shall  be  deducted  from  the  amount  found  due  the  occu- 
pant or  unsuccessful  claimant  for  taxes  and  interest,  and  decree  be  entered  for  the 
difference  in  favor  of  such  occupant  or  claimant  If  upon  the  whole  finding  there 
^hall  appear  a  balance  due  the  successful  claimants,  judgment  shall  be  rendered  ia 
his  favor  therefor. 

4386.  If  upon  the  final  hearinff  there  shall  be  found  a  balance  in  favor  of 
the  occupant  or  unsuccessful  claimants,  the  person  proving  the  better  title  may  either 
demand  of  the  occupant  or  claimant  the  value  of  the  real  estate  without  improve- 
ments  as  shown  by  the  appraisement,  and  tender  a  general  warranty  deed  for  the 
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real  estate  in  question  to  such  occupant  or  claimant  or  he  maj  paj  into  court  the 
balance  so  found  due  such  occupant  or  claimant  within  such  time  as  the  court  shall 
allow  in  its  final  decree. 

4387.  If  the  successful  clailliant  shall  elect  tO  pay  and  does  pay  to  the  oc» 
cupant  or  claimant  the  balance  found  due  him  on  the  final  hearing  within  such  time 
as  the  court  shall  direct^  then  a  writ  of  possession  shall  be  issued  in  hb  favor 
against  such  occupant,  or  decree  shall  be  entered  against  such  unsuccessful  daimaoty 
as  the  case  may  require. 

4388.  If  the  successful  claimant  shall  elect  to  receive  the  value  of  the  real 
estate  without  improvements^  to  be  paid  by  the  occupants  or  claimant  within  such 
time  as  the  court  shall  direct,  and  shall  tender  a  general  warranty  deed  for  such  real 
estate  to  the  occupant  or  claimant,  and  such  occupant  or  claimant  shall  refuse  or 
neglect  to  pay  said  sum  of  money  to  the  successful  claimant  within  the  time  allowed 
bv  the  court  for  that  purpose,  then  such  successful  claimant  shall  deposit  with  the 
olerk  of  the  court  the  amount  found  due  the  occupant  or  claimant,  and  thereupon  a 
writ  of  possession  shall  be  issued  in  favor  of  such  successful  claimants,  or  decree 
shall  be  entered  in  his  favor  as  the  case  shall  require. 

4389.  The  occupant  or  claimant  shall  in  no  case  be  evicted  from  the  poesession, 
or  deprived  of  his  right  in  the  premises,  except  as  provided,  in  the  two  precedin? 
sections,  and  in  case  the  successful  claimant  shall  neglect  tO  elect  to  take  said 
real  estate  with  improvements,  or  to  convey  the  same  to  the  occupant  or  claimant, 
within  such  time  as  the  court  shall  direct,  then  decree  shall  be  entered  in  favor  of 
the  occupant  or  claimant  upon  his  paying  into  court  the  value  of  the  real  cHtate 
without  improvement.  Such  decree  shall  have  the  effect  to  transfer  and  convey  to 
such  occupant  or  claimant  the  title  and  rights  of  the  successful  claimant. 

4390.  This  act  shall  apply  to  all  snits  now  pending  or  hereafter  brought^ 
wherein  any  of  the  claims  or  rights  herein  set  forth  shall  be  demanded,  and  sudi 
demand  for  improvements  or  taxes  may  be  made  upon  the  overruling  by  the  conii 
of  a  motion  for  a  new  trial,  or  in  case  the  suit  is  one  in  equity,  then  such  demand 
may  be  made  within  three  days  after  the  entry  of  decree.  In  suits  now  disposed  of 
in  which  the  unsuccessful  occupant  or  claimant  would  have  been  entitled  to  the 
relief  herein  provided  for,  such  occupant  or  claimant  may  make  such  application  to 
the  court  within  six  months  after  this  act  shall  become  a  law;  Provided^  howecety 
That  all  of  the  provisions  of  this  act  shall  be  limited  and  restricted  to  those  cases 
where  the  title  to  the  real  estate  in  controversy  is  derived  from  some  source  other  than 
that  which  comes  from  such  tax  titles,  tax  certificates,  tax  receipts,  or  the  payment 
of  taxes  by  any  person  claiming  any  interest  in  or  title  to  such  real  estate,  by  reason 
of  such  tax  deeds,  or  tax  titles,  tax  certificates,  or  tax  receipts. 

Keqaeet  may  be  made  after  decision  in  snpreme  court  in  original  case.  17,  455  (23  N.  W., 
853, 511).     '<  Bncb  tax  titles/'  etc.,  oonstrned.    26,  673  (42  N.  W.,  875). 

Sees.  4:m  to  4395.  *'An  act  to  quiet  title  to  real  estate."  1873.  In  Ibroe  Febmacy  24. 
a  &,  p.  882. 

4391.  That  an  action  may  be  brought  and  prosecuted  to  final  decree,  jadg- 
ment,  or  order  by  any  person  or  persons,  whether  in  actual  possession  or  not,  claim- 
ing title  to  real  estate  against  any  person  or  persons  who  claim  an  adverse  estate  or 
interest  therein,  for  the  purpose  of  determining  such  estate  or  interest,  and  qniet* 
ing  the  title  to  said  real  estate. 

Party  not  in  possession  mnst  bave  tbe  legal  title;  P^rty  in  possession  witbont  leftal  title  moait 
haye  been  in  possession  for  considerable  time  and  tbat  bis  rigbt  is  tbreatened,  or  mnst  bave  eeitab- 
lisbed  bis  rigbt  by  repeated  litisation.  7, 37B.  One  baving  bnt  a  leasebold  interest  may  proceed 
nnder  tbis  act.  15,  67  (17  N.  W.,  257).  Neither  party  entitled  to  two  trials.  28, 670  (44  N.  W.^ 
872).     Eitber  party  is  entiUed  to  a  jnry.     26,  184  (41  N.  W.,  Il7);  24,  317  (38  N.  W.,  797). 
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4392.  All  such  pleadings  and  proofs  and  subsequent  proceedings  shall  be 
had  in  such  action  now  pending  or  hereafter  brought  as  may  be  neoessary  to  fully  ' 
setll^  and  determine  the  question  of  title  between  the  parties  to  said  real  estate,  and 
to  decree  the  title  to  the  same,  or  any  part  thereof,  to  the  party  entitled  thereto;  and 
the  court  may  issue  the  appropriate  order  to  carry  such  decree,  judgment,  or  order' 
into  effect. 

Plaintiff  most  aet  oat  the  title  he  calU  a  cloud.     16,  68  (17  N.  W.,  237).     See  24,  655  (39 

N.  W.,  835). 

•     4393.  Any  person  or  persons  having  an  interest  in  remainders  or  reversion 
in  real  estate  shall  be  entitled  to  all  the  rights  and  benefits  of  this  act. 
See  28,  653  (44  N.  W.,  991). 

4394.  If  the  defendant  or  any  one  of  several  defendants  shall  aupear  and 
disclaim  all  title  and  interest  adverse  to  the  plaintiff  such  defendant  shall  recover 
his  costs.  In  other  cases  the  costs  shall  abide  the  final  decree,  judgment,  or  order 
in  the  action. 

4395.  The  provisions  of  this  act  shall  not  in  any  respect  apply  to  the  settle- 
ment, partition,  or  division  of  real  estate  among  the  heirs  of  a  deceaent  where  the 
same  is  provided  for  by  the  intestate  laws  of  this  state. 

Sees.  4396'to4d99.  "JUitact-r60triotin|p-non-ve8ideiit  .aU«i8.aiid  oospomtioDe  noti^oor- 
porated  nnder  the  laws  of  Nebraska  in  tbeir  right  to  acquire  and  hold  real  estate,''  etc  1889, 
p.  483.    Id  force  March  16.    (Repealing  chapters  G2  and  65,  Laws  1887). 

.  4396.  Non-resident  aliens  and  corporations  not  incorporated  under  the  laws 
of  the  state  of  Nebraska  are  hereby  prohibited  from  acquiring  title  to  or  taking 
or  holding  any.  lands  or  real  estate  in  this  state  by  descent,  devise,  purchase,  or 
otherwise,  only  as  hereinafter  provided,  except  that  the  widow  and  heirs  of  aliens  ' 
who  have  heretofore  acquirea  lands  in  this  state  under  the  laws  thereof,  may  hold 
such  lands  by  devise  or  descent  for  a  period  of  ten  (10)  years  and  no  longer,  and  if 
at  the  end  of  such  time  herein  limited,  such  lands,  so  acquired,  have  not  been  sold  . 
to  a  bona  fide  purchaser  for  value,  or  such  alien  heirs  have  not  become  residents  of 
this  state,  such,  lands  shall  revert  and  escheat  to  the  state  of  Nebraska^  and  H  shall 
be  the  duty  of  the  oounty  attorney  in  the  counties  where  such  lands  are  situated  to 
enforce  forfeitures  of  all  such  lands  as  provided  by  this  act 

State  alone  can  divest  title.     28,  672  (44  N.  W.,  873.) 

4397.  Whenever  any  such  lands  shall  revert  and  escheat  to  the  state  of  Ne- 
braska, as  provided  in  this  act,  it  shall  be  the  duty  of  the  connty  attorney  of 
the  oounty  in  which  such  lands  are  situated,  to  proceed  against  such  alien  in  the  dis- 
trict court  of  the  county  where  the  land  is  situated  for  the  purpose  of  having  such 
forfeiture  declared.  Service  of  summons  may  be  had  upon  the  non-resident  alien 
defendants  by  publication  as  provided  in  the  statutes  of  Nebraska  for  the  service  of 
summons  by  publication  in  cases  of  foreclosure  of  mortgages,  and  the  oourt  shall 
Kave  powSr  to  hear  and  determine  the  questions  presented  in  such  cases  and  to  de- 
clare such  lands  escheated  to  the  state;  and  when  such 'forfeiture  shalPbe.declariffl^ 
by  the  district  oourt,  it  shall  be  the  duty  of  the  clerk  of  the  court  to  notify  the  gov- 
ernor of  the  state  that  the  title  to  such  lands  is  vested  in  the  state  by  the  decree  of 
the  said  court;  and  the  clerk  of  the  oourt  shall  present  the  auditor  of  public  ao- 
oonnts  with  the  bill  of  costs  incurred  by  the  county  in  prosecuting  such  case,  who 
shall  issue  a  warrant  to  the  clerk  of  the  court  on  the  state  treasuiy  to  repay  the 
county  for  such  costs  incurred.  The  heirs  or  persons  who  would  have  been  entitled 
to  such  lands,  shall  be  paid  by  the  state  of  Nebraska  the  full  value  thereof,  as  as- 
certained by  appraisement  upon  the  oaths  of  the  judge,  treasurer,  and  clerk  of  the 
county  where  such  lands  lie,  and  such  lands  shall  then  become  subject  to  the  law. 
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apd  shall  be  disposed  of  as  other  lands  belonging  to  the  state;  Provided,  That  the 
expense  of  the  appraisement  shall  be  deducted  from  the  appraised  value  of  the  land. 

4398.  Any  non-resident  alien  who  owns  land  in  this  state  at  the  time  this  act 
takes  effect,  may  dispose  of  the  same  daring  his  life  to  bona  fide  purchasers  fi>r 
value,  and  may  take  security  for  the  purchase  money  with  the  same  rights  as  to 
securities  as  a  citizen  of  the  United  States. 

4399.  This  act  shall  not,  nor  shall  anything  in  the  statutes  of  Nebraska,  jne- 
vent  the  holders,  whether  non-resident  aliens  or  corporations  not  organized  ander 
the  laws  of  the  state  of  Nebraska,  of  liens  upon  real  estate  or  any  interest  therein^ 
whether  heretofore  or  hereafter  acquired,  from  holding  or  taking  a  valid  title  to  the 
real  estate  subject  to  such  liens,  nor  shall  it  prevent  any  such  alien  or  corporatiOD 
from  enforcing  any  lien  or  judgment  for  any  debt  or  liability  now  existing,  or  which 
may  hereafter  be  created,  nor  m)m  becoming  a  purchaser  at  any  sale  made  for  the 
purpose  of  collecting  or  enforcing  the  collection  of  such  debtor  judgment;  Provided, 
hofoever.  That  all  lands  so  acquired  shall  be  sold  within  ten  (10)  years  after  the 
title  thereto  shall  be  perfected  in  such  non-resident  alien  or  foreign  corporation,  and 
ip  default  of  .such  sale  within  such  time,  such  real  estate  shall  revert  and  escheat  to 
the  state  of  Nebraska,  as  provided  in  this  act;  Provided  further.  That  the  provis- 
ions of  this  act  shall  not  apply  to  the  real  estate  necessary  for  the  construction  and 
operation  of  railroads;  And  provided  further,  That  nothing  in  this  act  shall  be 
construed  to  prohibit  any  non-resident  alien  or  foreign  corporation  from  pnrcfaas- 
iug  aud  acquiring  title  to  so  much  real  estate  as  shall  be  necessary  for  the  purpose 
of  erecting  and  maintaining  manufacturing  establishments;  And  provided  Juriher, 
That  the  provisions  of  this  act  shall  not  apply  to  any  real  estate  lying  within  the 
corporate  limits  of  cities  and  towns. 

8eos.  4400  to  4404.  '*An  act  to  provide  seourity  to  the  public  against  errors,  omiasMniB, 
aod  defects  in  abstraota  of  title  to  real  estate  and  for  the  use  of  abstracts  in  evidence."  19eft,  pi 
565.    In  force  Joly  1. 

4400.  It  shall  be  unlawful  for  any  person  or  persons  to  engage  in  the  business 
of  compiling  abstracts  of  titles  to  real  estate  in  the  state  of  Nebraska,  and  de- 
mand aud  receive  pay  for  the  same,  without  first  filing  in  the  office  of  the  county 
judge  of  the  county  in  which  such  business  is  conducted,  a  bond  to  the  state  of  Ne- 
braska in  the  penal  sum  of  ten  thousand  dollars  ($10,000),  with  not  less  than  three 
sureties,  residents  of  the  county,  to  be  approved  by  such  county  judge,  conditioned 
for  the  payment  by  such  abstracters  of  any  and  all  damages  that  may  accrue  to  any 
party  or  parties  by  reason  of  any  error,  deficiency,  or  mistake  in  any  abstract  or 
certificate  of  title  made  and  issued  by  such  person  or  persons. 

4401.  When  any  abstracter  shall  have  duly  filed  his  bond  as  above  provided, 
he  shall  be  entitled  to  receive  a  certificate  from  such  county  judge  that  said  bond 
has  been  by  him  duly  approved  and  filed  for  record,  which  certificate  shall  be 
valid  so  long  as  such  abstracter  shall  maintain  his  surety  upon  the  bonds,  as  herein 
provided  for,  unimpaired,  and  the  possession  of  such  valid  certificate,  at  the  date  of 
issuance  of  any  abstract,  shall  entitle  such  abstract  of  title  to  real  estate,  certified 
to  and  issued  by  such  abstracter,  to  be  received  in  all  courts  as  prima  fa<ne  evidence 
of  the  existence  of  the  record  of  deeds,  mortgages,  and  other  instruments,  convey- 
ances, or  liens  affecting  the  real  estate  mentioned  in  such  abstract,  and  that  such 
record  is  as  described  in  said  abstract  of  title. 

4402.  Any  party  to  a  civil  action  who  may  desire  to  use  in  evidence  at  the  trial 
thereof  any  abstract  of  title  to  real  estate  as  herein  provided,  shall  furnish  to  the 
opposing  party  or  his  attorney  a  copy  of  such  abstract  at  least  three  days  before  the 
trial  of  said  action,  and  in  case  such  real  estate  be  not  in  the  county  where  such  trial 
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is  to  take  place,  then  such  copy  shall  be  so  furnished  to  the  opposing  party  or  his 
attorney,  to  allow  a  sufficient  number  of  days,  such  opposing  party  to  proceed  by 
the  osual  route  of  travel  to  the  county  seat  of  the  county  where  such  real  estate  may 
be  situated  and  return  to  the  place  of  trial,  in  addition  to  the  three  days  for  prepara- 
tion above  provided  for. 

4403.  The  bond  herein  provided  for  may  run  during  the  continuance  of  said 
person  or  persons  in  said  abstract  business,  not  to  exceed  five  years,  and  the  county 
judge  of  the  county  where  the  bond  herein  provided  for  may  be  filed  may  at  any 
time,  upon  complaint  of  any  owner  of  real  estate  in  his  county,  require  such  alv- 
stracter  upon  ten  days'  notice  to  give  additional  security  upon  said  bond,  and 
show  cause  why  the  same  should  not  be  declared  invalid  and  the  certificate  thereof 
recalled  and  annulled;  and  if  within  such  time  the  additional  security  to  be  approved 
by  said  county  judge  be  not  furnished,  and  no  sufficient  reason  be  shown  to  the  judge 
why  the  same  should  not  be  required,  then  said  bond  shall  be  declared  invalid,  and 
the  certificate  thereof  recalled  and  annulled. 

4404.  The  abstracter  or  complainant  may  have  an  appeal  to  the  district 
.  cQurt  from  such  decision  of  the  judge  by  preserving  the  evidence  taken  at  the^hisar- 

ing,  which  shall  be  certified  up  by  such  judge,  and  such  appeal  shall  be  summarily 
decided  by  the  court  upon  such  evidence,  and  the  cost  of  such  appeal,  including  the 
furnishing  of  said  eviaence,  shall  be  adjudged  against  the  defeated  party. 

Sec  4405.  *'An  act  entitled  'An  act  proTiding  for  the  reoord  of  certain  papers  and  doc- 
vimenta'  in  the  conntr  clerk's  office  and  to  make  the  same  evidence."  1885,  p.  *z9S,  In  force 
March  5. 

4405.  Whenever  any  person  referred  to  in  the  third  section  of  the  act  of  congress 
entitled  ''An  act  to  provide  for  the  location  of  certain  confirmed  land  claims  in  the 
state  of  Missouri,  and  for  other  purposes,"  approved  June  21,  1828  (11  Statutes  at 
Large,  294  and  295),  has  had  a  Tniyate  land  claim  which  has  not  been  located 
and  satisfied,  has  di^  before  making  the  entry  therein  authorized  of  public  land, 
and  his  right  so  to  do  has  been  sold  by  order  of  the  probate  court  of  the  county  and 
state  of  his  residence,  and  the  entry  of  public  lands  in  this  state  has  been  made  by 
the  purchaser  or  his  grantee,  and  letters  patent  of  the  United  States  have  issued  to 
the  original  claimant  or  his  legal  representatives,  it  shall  be  competent  for  the  owner 
of  the  land  under  the  patentee  to  cause  to  be  recorded  in  the  book  of  deeds  in  the 
office  of  the  county  olerk  of  the  county  in  which  the  land  is  situate,  a  copy  of  the  pro- 
ceedings of  the  said  probate  court  upon  which  the  right  of  the  original  claimant  was 
sold  as  aforesaid,  together  with  the  proceedings  of  the  several  officers  on  said  sale, 
which  copy  shall  be  duly  certified  by  the  clerk  of  said  court  or  of  any  court  which 
has  succeeded  to  the  jurisdiction  of  said  probate  court,  and  in  which  the  records  of 
said  probate  court  are  bjr  law  depjasited,  and  the  record  so  made  in  the  county  clerk's 
office  shall  be  taken  and  held  by  all  courts  of  this  state  as  evidence  of  the  transfer 
of  the  right  to  make  such  entiy  in  the  land  office,  and  of  the  title  of  the  purchaser 
at  said  probate  sale,  and  his  grantees  under  the  said  sale  to  the  lands  patented  as 
aforesaid,  and  a  copy  of  the  said  record  in  the  county  clerk's  office,  certified  by  that 
officer,  may  be  read  in  evidence  with  the  like  force  and  effect  as  the  original  papers. 

Sees.  4406  and  4407.  **An  act  to  proTide  for  the  disposition  of  unolaimed  lots  entered  in 
trnst  by  corporate  anthorities.    1867,  p.  94.    In  force  June  24. 

4406.  That  all  persons  who  shall  be  or  may  become  the  ownen  of  any  equi- 
ties of  title  in  and  to  any  town  lot  or  lots  or  land  within  any  incorporated  town  or 
city  in  this  state,  by  virtue  of  which  they  shall  be  entitled  to  demand  and  receive 
from  the  corporate  authorities  a  title  in  fee  simple  to  the  same,  shall  present  their 
claims  and  make  demand  for  their  deedy  within  sixty  days  from  the  passage  of  this 
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act,  ID  all  those  cases  wbere  the  lot^  lots,  or  lands  have  already  been  unclaimed  for 
the  period  of  two  years;  and  in  all  cases  of  sites  of  corporate  towns  or  cities  which 
may  be  hereafter  entered  the  property  shall  be  claimed  aod  the  deed  demanded 
within  three  years  after  aiach  entry;  Provided^  That  If  any  person  shall  neglect  to 
comply  With  the  terms  of  this  act  as  aforesaid,  the  title  in  and  to  such  reaky  shall 
vest  in  the  corporation  as  fully,  and  to  all  intents  and  purpo^eSj  as  though  conveyed 
to  said  town  or  city  by  deed  of  general  warranty. 

4407,  This  act  shall  be  constmod  to  apply  to  rights  acquired  previous  to 
the  entiy  of  the  land;  and  in  no  case  to  rights  of  partis  accjuired  by  virtue  of  any 
tax  sale. 
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CHAPTER  48.— SALVAGES. 

Seos.  4408  to  4416.     ''An  act  i^latiiig  salYages.''    1883^  p.  285.    In  foree  Jane  1. 

4408.  When  any  boat,  raft,  lumber,  staves,  shingles,  logs,  rails,  posts,  oord* 
wood,  or  other  valuable  timber  shall  be  lost  or  wrecked  upon  any  river  or  creek,, 
any  person  may  take  up  and  secure  the  same. 

4409.  When  any  person  shall  claim  such  property  and  shall  prove  his  right 
to  the  same  falefore  any  justice  of  the  peace  of  the  county  where  said  property  waa 
taken  up,  the  same  shall  be  restored  to  such  owner  upon  payment  to  salvor  of  a 
premium  of  salvage  equal  to  ten  per  centum  of  the  valuation  of  such  property,, 
to  be  determined  by  such  justice  of  the  peace,  if  noi  agreed  upon  by  such  owner  and 
salvor,  and  the  legal  costs  of  proceeding. 

4410.  When  any  person  shall  take  up  and  secure  any  such  property  of  less 
value  than  ten  dollars,  he  ma/  return  and  diipose  of  the  same  to  his  own  use, 
provided  the  owner  does  not  claim  the  same  within  ten  days  after  the  taking 
up  of  such  property. 

4411.  When  such  property  shall  be  of  greater  value  than  ten  dollars,  the  jus- 
tice of  the  peace  shall,  by  warrant  under  his  hand,  direct  any  constable  to  sell  the 
same  at  public  vendue^  giving  ten  days'  notice,  by  three  advertisements  put  up  in 
public  ^aces  in  his  precinct,  of  the  time  and  place  of  sale. 

4412.  The  owner,  on  proof  of  ownership  before  any  justice  of  the  peace,  may 
have  restitutioil  of  his  property  at  any  time  before  the  sale  is  made,  on  payment 
of  salvage  and  costs. 

4413.  If  no  claimant  apnears  on  or  before  the  time  of  the  sale,  the  justice 
shall  allow  to  the  taker-up  his  aaiva^  according  to  this  act,  and  the  balance  of  said 
money,  after  paying  the  costs,  shall  be  paid  by  said  justice  into  the  treasury,  for 
the  benefit  of  public  schools  of  such  county. 

4414.  When  it  may  be  necessary  to  ascertain  the  value  of  any  property  so 
taken,  any  justice  of  the  peace  of  the  proper  county,  on  the^  application  of  any  party 
concerned,  may  appoint  three  freeholders,  who,  being  sworn,  shall  ascertiin  and 
assess  the  value  of  such  property,  and  return  their  valuation  to  such  justice. 

4415.  Within  two  days  aft^r  the  taking  up  and  securing  of  any  such  wrecked 
property,  the  salvor  shall  make  oath  before  a  justice  of  the  peace  of  the  precinct 
in  which  such  property  is  taken  up  or  secured,  that  the  property  was  lost  or  wrecked 
and  in  a  perishable  condition,  and  that  he  was  not  directly  or  indirectly  instrumental 
in  causing  the  property  to  be  so  wrecked  or  lost,  and  also  the  quantity,  quality,  and 
estimated  value  of  such  property,  and  the  time  and  place  of  taking  up,  and  that  he 
has  not  disposed  or  secreted  any  part  of  the  same.  If  such  property  be  not  claimed 
and  proved  by  the  owner  within  ten  days  after  the  filing  of  such  affidavit,  such  jus- 
tice shall,  on  the  application  of  such  salvor,  issue  a  warrant  directed  to  any  con* 
stable  of  said  township,  directing  him  to  Sell  the  same  at  public  vendue,  first 
giving  ten  days'  notice,  by  three  advertisements  put  in  public  places  in  his  pre- 
cinct, of  the  time  and  place  of  sale;  and  if  such  property  be  not  claimed  and  proved 
by  the  owners,  and  the  salvage  and  costs  paid,  then  such  property  shall  be  sold 
and  the  proceeds  shall  be  returned  to  such  justice,  who  shall  pay  to  the  proper 
parties  the  salvage  and  costs  of  proceeding;  and  the  remainder,  if  any,  shall  be 
paid  into  the  county  treasury  for  the  benefit  of  public  school  fund  of  such  county, 
unless  the  owner  shall  make  proof  of  his  right  to  the  same  within  three  months; 
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Promdtd^  If  the  name  or  initial  of  (lie  owner  of  any  log,  toy,  or  other  property,  be 
plainly  marked  or  branded  thereon^  then  the  salvor  shall^  id  additioD  to  the  foregoing 
proceediDg^,  also  give  notice  to  the  owner,  if  known  from  such  mark  or  brand. 

4416,  If  any  person  shall  retain^  sell,  or  dispose  of  any  such  property 
wrecked,  lost,  or  adrift^  without  complying  with  each  and  all  of  the  requirements  of 
this  act,  fluch  peison  shall  be  deemed  guilty  of  the  larceny  of  such  property,  aod 
<m  eonviction  thereof  shall  be  paaished  as  for  the  unlawful  taking,  atcAUng,  and 
c&riyiog  away  of  aucli  property. 


I 
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CHAPTER  49.— SEAIA 

fieei.  4417  and  4418  ibmed  oh.  49,  B.  a  1866,  p.  376. 

4417.  The  use  of  private  seals  upon  all  deeds^  mortgages,  leases^  bonds,  and 
other  instraments  and  contracts  in  writing  is  hereby  abolishedy  &nd  the  addition 
of  a  private  seal  to  any  such  instmment  or  contract  in  writing  hereafter  made  sbaU 
not  affect  its  equity  or  l^ality  in  any  respect 

See  20, 137  (29  N.  W.,  308). 

4418.  All  deeds,  mortgages,  or  other  mstniments  in  writing,  for  the  convey- 
ance or  incumbrance  of  real  estate,  or  any  interest  therein,  which  have  heretofore- 
been  executed,  without  the  nse  of  a  private  seal  are,  notwithstandiDg^  hemby 
declared  to  be  l^al  and  valid  in  all  courts  of  law  and  equity  in  ttui  state  and 
elsewheie. 
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CHAPTER  50,~STATE  HISTORICAL  SOCIETY, 

Beea.  4419  to  4421.  'An  act  to  aid  and  enoourag^  Itie '  Nebraska  State  Historical  Society/  " 
1883,  p.  340.     In  foroe  June  1. 

4419,  That  the  **  Nebraska  State  Historical  Society/'  an  orgaoizatbn 
DOW  ia  exiBteDce — Kobt.  W.  Funias,  president;  James  M.  Woolworth  and  Elmei 
S,  Dundy,  vice  presidents;  Samuel  Aug  hey,  secretary,  and  W.  W.  Wilson,  treas- 
iirer^  their  assoeiates  and  saocessotB — be  and  the  same  is  hereby  reoognizied  as  a 
state  inetitntion. 

4420,  That  it  shall  be  the  duty  of  the  president  and  secretary  of  said  iostitu^ 
tioQ  to  make  annually  reporti  to  the  goveruor,  as  required  by  other  state  iustitu* 
lions.  Said  report  to  em  brace  the  transactions  and  expenditures  of  the  organization, 
together  with  all  historical  addr^ses  which  have  been  or  may  hereafter  be  read  be- 
fore the  society  or  furuisbed  it  as  historical  matter,  or  data  of  the  state  or  adjaceiit 
western  regions  of  country* 

4421,  That  said  reports^  addresses,  and  papers  shall  be  published  at  the  ejc- 
peuse  of  the  state,  and  distributed  as  other  similar  official  reports,  a  reasonable  num^ 
ber,  to  be  decided  by  the  state  and  sodetyi  to  be  faroiahed  a&id  society  for  its  um 
and  distributioii. 


Digitized  by 


Google 


ICh.  51«  state  printing.  943 


CHAPTER  51.— STATE  PRINnNG. 

Sees.  4433  to  4436.  "An  act  to  establiah  a  printing  law  for  the  state  of  Nebraska,'*  eto. 
1883,  p.  257.    In  force  December  1, 1884.     (Repealing  Laws  1867,  p.  64,  eleeq,) 

4422.  The  auditor  of  public  aooounts^  state  treasurer^  and  secretary  of  state 
«hall  constitute  a  state  printing  board,  and  shall  have  general  supervision  over  the 

matter  of  state  printing,  in  the  manner  provided  by  this  act. 

4423.  The  priTlt^lg  of  all  bills  for  the  legislature,  with  such  matters  as  may 
be  ordered  by  either  house  thereof,  to  be  printed  in  bill  form,  shall  be  let  in  one  con- 
tract. The  printing  and  binding  of  the  senate  and  house  journals  shall  be  let  in 
another  contract.  The  printing  and  binding  of  reports  of  state  officers  authorized 
by  law  to  be  printed,  and  all  other  reports  and  documents  ordered  by  the  l^islature, 
except  such  as  enter  into  and  form  a  part  of  the  journals,  shall  be  let  in  another 
contract.  The  printing  and  binding  of  the  laws,  joint  resolutions,  and  memorials 
enacted  by  the  legislature  shall  be  let  in  another  contract.  And  the  printing  and 
binding  of  all  blanks,  blank  books,  and  circulars  required  to  be  furnished  by  the 
officers  of  the  executive  department  of  the  state  shall  be  let  in  another  contract 

4424.  The  contracts  for  printing  of  bills  and  reports  of  state  officers  shall 
be  let  on  the  second  Tuesday  in  December  for  a  period  of  two  years  following. 
^The  contract  for  the  publication  of  laws  and  journals  of  each  r^ular  and  special 
session  shall  be  let  within  twenty  days  afler  the  final  adjournment  of  such  session. 
"The  contract  for  the  furnishing  of  blanks,  blank  books,  and  circulars  shall  be  let 
within  thirty  days  after  the  adjournment  of  each  r^ular  session  of  the  legislature, 
for  the  period  of  two  years  following. 

4425.  Immediately  after  the  a^oumment  of  any  r^ular  or  special  session  of 
the  legislature,  the  board 'shalL  advertise  ^in  five  newspapers'of  general  circulatieo, 
printed  in  the  state,  for  proposals  for  printing  of  laws  ana  journals  of  such  session, 
:and  twenty  days  prior  to  the  time  fixed  in  the  preceding  section  for  the  letting  of 
other  contracts  shall  similarly  advertise  for  proposals  for  the  letting  of  such  other 
<x>ntracts.  The  advertisement  shall  briefly  refer  to  said  letting,  stating  the  number 
of  copies  of  the  different  kinds  of  work,  the  style  and  size  uiereof,  uie  quality  of 
paper  and  binding  required,  and  samples  of  the  same,  and  that  copy  of  work  to  be 
^one  may  be  seen  at  the  office  of  the  secretary  of  state.  The  advertisement  shall 
also  state  that  the  board  reserves  the  right  to  reject  any  and  all  bids. 

4426.  It  shall  be  the  duty  of  the  board  to  decide  on  the  kind,  style,  and 
form,  the  amount  of  printed  matter  on  a  page,  the  kind  and  quality  of  paper,  the 
«ize  of  type,  the  quality  and  style  of  binaing,  and  all  materiab  necessary  for  the 
publication  of  the  laws,  journals,  reports  of  state  officers,  and  bills,  and  also  place 
samples  and  copy  of  work  to  be  done  of  the  same  on  exhibition  in  the  office  of  the 
secretary  of  state,  and  all  bids  and  contracts  shall  strictly  conform  thereto.  Each 
bid  shall  state  what  the  bidder  is  willing  to  do  the  work  complete,  including  com- 
position, paper,  press  work,  stitching,  binding,  lettering,  and  all  material  entering  into 
the  work  required. 

4427.  Within  twenty  days  after  adjournment  of  each  regular  session  of  the 
l^islature,  the  officers  in  any  department  of  the  government,  whose  expenditures 
in  any  one  year  exceed  the  sum  of  one  hundred  dollars  ($100\  for  blanks,  blank 
books,  or  circulars,  including  revenue  books  and  blanks,  shall  file  with  the  secre- 
tary of  state  samples  of  the  kinds  and  styles  of  work,  with  the  number  of  copies  of 
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blank  books,  and  number  of  quires  of  blanks  required  of  each  sample  and  within 
ten  days  thereafter  the  furnishing  of  the  same  shall  be  let  by  contract  under  the  di- 
rection of  the  board  in  the  same  manner  as  the  other  contracts  herein  provided  for 
are  let. 

4428.  The  proposal  or  bid  for  any  of  the  contracts  aforesaid  shall  not  h% 
considered  unless  the  same  shall  be  accompanied  by  a  bond  in  the  sum  of  five- 
thousand  dollars  (15,000),  with  two  or  more  sureties,  that  in  case  the  party  propose 
ing  for  any  such  contract  shall  be  awarded  the  same  such  party  will,  within  five  days 
after  the  award  to  him  of  such  contract,  enter  into  bonds  for  the  fitithful  perform- 
ance thereof. 

4429.  It  shall  be  the  duty  of  the  secretary  of  state  to  give  immediate  notice  to 
the  BUCCeSBftll  bidder  that  his  proposal  has  1)een  accepted,  and  each  successful  bid- 
der shall  in  five  days  thereafter  enter  into  bonds  to  the  state  in  the  sum  of  not  le» 
than  twice  the  amount  of  the  contract  price  for  each  and  every  contract  so  awarded 
to  him,  with  at  least  two  good  and  sufficient  sureties,  to  be  approved  by  said  boards 
<x>nditioned  for  the  faithful  performance,  pursuant  to  this  act,  of  that  contract  for 
which  he  has  been  adjudged  the  successful  bidder ;  and  if  he  fail  to  so  give  bond 
within  the  time  allow^,  then  the  contract  shall  be  given  to  the  next  lowest  bidder 
who  will  give  bond  as  aforesaid,  or  the  board  may  in  their  discretion  advertise  anew 
and  relet  the  contract  in  the  manner  hereinbefore  provided. 

4430.  Each  contractor  under  the  provisions  of  this  act  shall  furnish  the  proper 
officer  with  proof  sheets  in  page  form  of  any  work  reauired  to  be  done  under 
his  contract,  and  immediately  upon  the  completion  thereoi  shall  deliver  the  same 
without  expense  to  the  secretary  of  state,  who  shall  deliver  the  work  to  the  officer 
entitled  thereto. 

4431.  It  shall  be  the  duty  of  the  attorney  general  to  draw  all  contracts 
let  under  the  provisions  of  this  act,  and  each  contract  shall  be  signed  by  the  mem- 
bers of  the  said  board  and  the  party  to  whom  such  contract  has  been  awarded ;  and 
said  contract  and  the  bonds  as  hereinbefore  provided  for  shall  be  filed  in  the  office 
of  secretary  of  state.  In  case  of  the  non-performance  of  any  contract  by  the 
contractor,  whereby  the  state  is  damaged,  and  in  case  any  successful  bidder  ahall 
fail  to  enter  into  bond  as  heretofore  provided,  it  shall  l)e  the  duty  of  the  attomqr 
general,  when  so  directed  by  the  board,  to  bring  suit  upon  the  proper  bond  and  con- 
tract for  the  recovery  of  any  damage  that  the  state  may  have  sustained  by  reaaon 
thereof. 

4432.  Upon  the  completion  of  each  contract  or  any  particular  job  of  work 
required  under  any  of  the  provisions  of  this  act,  payment  therefor  shall  be  made 
to  the  proper  contractor  at  the  contract  price  upon  vouchers  certified  to  as  '^  correct'' 
by  the  printing  board,  in  the  same  manner  that  other  accounts  against  the  state  are 
paid,  out  of  any  funds  appropriated  for  that  purpose  by  the  l^islature. 

4433.  The  contractor  for  the  printing  of  bills  or  any  matter  printed  in  bill 
form  shall  promptly,  and  without  unnecessary  delay,  execute  all  orders  of  the  l^is- 
lature,  or  either  house  thereof,  for  such  printing,  and  for  each  fidlurc  to  complete 
said  printing  within  three  days  after  receiving  the  order  for  the  same  the  contractor 
shall  forfeit  and  pay  a  penalty  of  twenty-five  dollars,  to  be  deducted  from  his 
account  on  settlement;  and  all  contractors  under  the  provisions  of  this  act  shall 
without  unnecessary  delay  execute  all  orders  issued  to  them  by  the  printing  board, 
and  the  contractor  for  printing  and  binding  the  laws  shall  deliver  the  same  to  the 
secretary  of  state  within  sixty  days  after  the  adjournment  of  each  session  of  the 
legislature,  and  the  contractor  for  printing  and  binding  of  the  journals  shall  deliver 
the  same  to  the  secretary  of  state  within  ninety  days  after  receiving  the  copy  thereof. 
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4434.  The  secretary  of  state  shall  furnish  a  true  and  accurate  oopy  of  the 
laws  and  journals  as  they  may  be  demanded  by  the  printer  thereof,  and  the  clerks 
of  the  respective  branches  of  the  legislature  shall  each  furnish  to  the  printer,  who 
is  bound  by  his  contract  to  print  the  same,  copies  of  the  journals,  bills,  reports,  and 
other  papers  and  documents,  without  unnecessary  delay,  and  no  contractor  shall  be 
accountable  for  any  delay  occasioned  by  the  want  of  such  copy. 

4435.  It  shall  be  the  duty  of  the  MOretary  of  state  to  classify  and  axraBf^ 
for  publication  the  laws,  joint  resolutions,  and  memorials  passed  at  eadi  aesBioo, 
and  to  make  out  a  full  index  and  marginal  notes  to  the  laws  as  fast  as  shall  be 
necessary.  The  signatures  of  the  speaker  of  the  house,  president  of  the  senate,  and 
governor  shall  not  be  printed  at  the  end  of  each  law  and  chapter,  but  only  at  the 
end  of  the  volume.  The  date  of  approval  by  the  governor  shall  be  affixed  to  each 
law,  and  there  shall  be  prefixed  to  each  volume  of  laws  published  the  name  and 
residence  of  the  several  state  officers,  the  senators  and  members  of  the  house  of  rep- 
resentatives, and  the  presiding  officers  and  clerks  of  both  branches  of  the  legislatare 
at  the  time  of  passing  such  laws. 

4436.  The  foregoing^  provisions  of  this  act  shall  not  apply  to  the  printing 
of  work  required  during  the  session  of  the  legislature  other  thau  bills,  but  any  such 
printing  shall  be  done  under  the  supervision  of  the  committee  on  printing  of  either 
house  in  such  manner  and  on  such  terms  as  they  may  deem  best.  The  account 
therefor  to  be  paid  out  of  any  money  appropriated  for  the  incidental  expenses  of  the 
legislature. 

Sees.  4437  to  4440.  *'Aii  act  to  provide  for  preparing  and  pablishing  a  faU  Btatement  of 
moDeys  expended  at  each  session  of  the  legislatare.''     1877,  p.  157.     In  force  Jane  1. 

4437.  The  auditing  board  for  state  printing,  consisting  of  the  secretary  of 
state,  auditor  of  public  accounts,  and  state  treasurer,  shall  within  thirty  days  after 
the  adjournment  of  each  session  of  the  legislature  receive  proposals  from  the  daily 
newspapers  of  the  state  for  one  publication  in  said  paper  of  a  statement  to  be  pre- 
pared by  the  auditor  of  public  accounts  as  hereinafter  provided. 

4438.  The  said  board  of  audit  shall  award  the  contract  to  one  of  the  three 
daily  papers  having  the  largest  daily  circulation  in  the  state,  the  same  to  be  ascer- 
tained by  the  affidavit  of  the  pi^blishers  thereof,  and  from  such  other  reliable  in- 
formation as  said  board  may  be  able  to  obtain. 

4439.  After  said  award  has  been  made  as  aforesaid  the  auditor  of  public  ac- 
counts shall  prepare,  or  cause  to  be  prepared,  a  certified  statement  of  all  appro- 
priations whatever  made  by  the  last  session  of  the  legislature,  and  also  a  full  state- 
ment of  thQ  expenses  of  said  legislative  session,  specifying  the  amount  of  each  item 
and  to  whom  and  for  what  paid. 

4440.  The  expenses  incurred  by  virtue  of  the  provisions  of  this  act  shall  be 
audited  and  paid  in  the  manner  now  provided  by  law  for  the  payment  of  other  state 
printing. 

Sec  4441.  "An  act  providing  for  the  printing  of  biennial  reports  of  cei:tain  state  of- 
ficers.'' 1875,  p.  165.  In  force  Febrnarj  25.  (Sec.  1  saperseded  by  sec  1,  act  1881,  p.  90;  sec.  3 
temporary  and  omitted. ) 

4441.  The  state  printer  receiving  the  copy  for  printing  said  biennial  reports 
during  or  any  time  before  the  contract  shall  have  expired  shall  furnish  and  com- 
plete the  order  given  under  his  contract^  and  the  same  shall  be  audited  and  paid  for 
as  provided  by  mw. 
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CEAPTER  62.— TRUSTS. 

8ec8.  4442  to  4449.  '^Anactto  prohibit  penons,  partoenhips,  omfipMiiiBPy  anodatioM,  or 
oorpacatt'0tf3  engaged  as  manafactorers  or  dealers  fhni  entering  into  any  anderstanding,  oontnet^ 
combination,  pool,  or  trust  for  any  parpo(>e  whaterer,  and  to  proTide  panUhment  for  violatioosof 
the  same,  and  providing  means  for  the  suppression  of  snch  evils  and  remedies  for  persons  injmed 
tWeby."    1889,  p.  516.     In  force  June  30. 

4442.  [Combinations  in  restraint  of  trade.] — It  shall  be  unlawful  for 
any  person  or  persons^  partnership,  company,  association,  or  corporation  organised 
for  any  purpose  whatever  or  engaged  in  the  manufacture  or  sale  of  any  article  of 
commerce  or  consumption,  or  for  any  such  person  or  persons,  partnership,  oompanj, 
association,  or  corporation  dealing  in  any  natural  product  to  enter  into  any  contract, 
agreement,  or  combination  with  any  other  person  or  persons,  partnership^  company, 
association,  or  corporation  organized  and  doing  business  in  this  state,  or  in  any  othe 
state  or  territory  and  doing  business  in  this  state,  engaged  in  the  manafacturing, 
selling,  or  dealing  in  the  same,  or  any  like  manufactured  or  natural  product  wherebj 
a  common  price  shall  be  fixed  for  any  such  article  or  product,  or  wnerebv  the  man- 
ufacture or  sale  thereof  shall  be  limited  or  the  amount,  extent,  or  number  of  sodi 
product  to  be  sold  or  manufactured  shall  be  determined,  or  whereby  any  ooe  or 
more  of  the  combining  or  contracting  parties  shall  suspend  or  cease  the  sale  or  man- 
ufacture of  such  products,  or  whereby  the  products  or  profits  of  such  manufactnre 
or  sale  shall  be  made  a  common  fund  to  be  divided  among  the  respective  persons, 
partnerships,  companies,  association,  or  corporation  so  entering  injto  such  contract, 
agreement,  or  combination. 

See  29,  701  (46  N.  W.,  166). 

4443.  Pooling,  between  persons,  partnerships,  companies,  associations  or  cor- 
porations, engaged  m  the  same  or  like  ousiness  for  any  purpose  whatever,  and  tbt 
formation  of  combinations  or  common  understanding  between  two  or  more  persons^ 
companies,  partnerships,  associations,  or  corporations,  in  the  nature  of  what  are 
<x>mmonly  called  trusts,  for  any  purpose  whatever,  or  the  continuance  of  the  same 
after  the  taking  effect  of  this  act,  are  hereby  prohibited  and  declared  to  be  anlaw- 
•ful,  and  each  day  of  the  continuance  of  any  such  pool  or  trusts  shall  constitute  a 
separate  ofiense. 

4444.  That  in  any  case  any  person,  persons,  company,  partnership,  asBoda- 
tion,  or  corporation  shall  do«  cause  to  be  done,  or  permit  to  be  done,  any  act^  not- 
ter,  or  thing  in  this  aot  prohibited  or  declared  to  be  unlawful,  such  person,  pe^ 
sons,  partnership,  company,  or  corporation  shall  be  liable  to  the  person,  persons, 
partnership,  company,  association,  or  corporation  injured  thereby,  for  the  full  amount 
of  damages  sustained  in  consequence  of  any  such  violations  of  the  provisions  of 
this  act,  together  with  a  reasonable  counsel  or  attorney  fee  to  be  fixed  by  the  court 
in  every  case  of  recovery,  which  attorney's  fee  shall  be  taxed  and  collected  as  part 
of  the  costs  in  the  case,  and  the  property  of  any  person  who  may  be  a  member 
or  interested  in  any  partnership,  association,  company,  or  corporation  violating  the 
provisions  of  this  act  shall  be  liable  for  the  full  amount  of  such  judgment  and  may 
be  levied  upon  and  sold  to  satisfy  the  same. 

4445.  Any  association  of  persons  doing  business  in  this  state  in  a  firm,  part- 
nership, or  corporate  name,  ana  not  incorporated  under  the  laws  of  the  state  who 
shall  violate  the  provisions  of  this  act,  in  addition  to  the  other  penalties  and  liabili- 
ties herein  provided,  shall  forfeit  its  right  to  do  business  in  such  firm,  partnership, 
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or  corporate  name ;  and  if  any  sach  person  shall  thereafter  continue  to  do  business 
in  such  firm,  partnership,  or  corporate  name,  they  shall  incur  the  penalties  provided 
in  section  three  (3)  of  the  act  entitled  '^An  act  providing  for  the  recording  the 
names  of  all  members  of  associations  doing  business  under  a  firm,  partnership,  or 
oorparate  name/^ 

Seeaea  3230,  ch.  40. 

4446.  Any  oorp#ration  violating  any  of  the  provisions  of  this  acty  in 
addition  to  the  other  penalties  and  liabilities  herein  provided,  shall  surrender  and 
forfeit  its  right  and  privileges  as  a  corporation,  and  it  shall  be  the  duty  of  the  prose- 
cuting attorney  of  the  proper  county  to  institute  proceedings  agaiift  said  corpora- 
tion or  the  persons  constituting  the  same  for  the  purpose  of  having  the  same  dis-* 
flolvad,  and  the  same  proceedings  shall  be  and  the  same  judgment  may  be  rendered 
as  is  provided  in  title  23,  entitled  '^Information,^'  of  the  Code  of  Civil  Procedure. 

4447.  Any  person,  partnership,  company,  association,  or  corporation  subject 
to  the  provisions  of  this  act,  or  any  director,  officer,  receiver,  trustee,  clerk,  lessee, 
agent,  or  person  acting  for  or  employed  by  them  or  either  of  them  who  shall  yio* 
late  any  of  the  provisions  of  section  one  (1)  or  two  (2)  of  this  act  shall  be  declared 
guilty  of  a  misdemeanor,  and  shall  upon  conviction  thereof  be  fined  in  any  sum 
not  exceeding  one  thousand  dollars  ($1,000)  or  imprisoned  in  the  jail  of  the  county 
for  a  period  not  exceeding  six  months,  or  both,  in  the  discretion  of  the  court 

4448.  In  any  action  brought  under  any  of  the  provisions  of  this  act  the  court 
before  whom. the  same  shall  be  pending  may  compel  any  person,  or  persons,  part- 
uership,  company,  association,  or  corporation  so  proceeded  against,  or  any  of  the 
members  of  any  such  partnership  or  corporation,  or  any  director,  officer,  receiver, 
trustee,  agent,  employee,  or  clerk  of  them,  or  either  of  them,  to  attend,  appear,  ana 
testify  in  such  suit  or  proceeding,  and  may  compel  the  production  of  the  books 
and  papers  of  any  such  person,  persons,  partnership,  company,  association,  or  cor- 
)K>ration  party  to  any  such  proceeding. 

4449.  Nothing  herein  contained  shall  preYent  any  assemblies  or  associations  of 
laboring  men  from  passing  and  adopting  such  r^ulations  as  they  may  think 
proper,  in  reference  to  wages  and  the  compensation  of  labor,  and  such  assemblies 
and  associations  shall  retain — and  there  is  hereby  reserved  to  them — all  the  rights 
and  privil^es  now  accorded  to  them  by  law,  anything  herein  contained  to  the  con* 
trary  notwithstanding^ 
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CHAPTER  53.— VETERANa 

Sees.  4450  to  4452.  ''An  act  to  provide  for  the  publication  of  the  names  of  all  ex-aoldien^ 
aailora,  and  marines  residing  in  Nebraska."    1887,  p.  620.    In  foroe  March  4. 

4450.  The  asWMOr  of  each  preoiDct,  township,  or  ward  shall  make  and  de- 
liver to  the  county  clerk  of  their  respective  counties,  at  the  time  of  making  thdr 
annual  assessment  in  the  year  1887,  and  every  two  years  thereafter,  a  corrected 
list  of  all  persons  who  served  in  the  United  States  army,  navy,  and  marine  corps 
during  the  war  of  1812,  the  Mexican  war,  and  the  war  of  the  rebellion,  designating 
the  rank,  company,  regiment,  battery,  or  vessel  in  which  they  served,  and  their 
present  residence  and  postoffice  address,  which  several  lists  shall  be  returned  with  the 
assessor's  books  to  the  county  clerk,  who  shall,  on  or  before  the  first  day  of  June, 
1887,  certify  to  the  secretary  of  state  a  true  copy  of  said  lists,  alphabetically  ar- 
ranged by  regiments  and  states,  the  secretary  of  state  to  furnish  each  county  clerk 
with  sufficient  blanks  for  this  purpose. 

4451.  The  secretary  of  state,  on  receipt  of  said  lists  from  the  county  clerks^ 
shall  proceed  to  consolidate  said  lists  alphabetically  by  regiments  and  states,  and 
publish  two  thousand  copies  in  book  form  as  a  roster  of  the  ex-soldiers,  sailors, 
aiid  marines  now  residents  of  Nebraska,  three  copies  of  which  shall  be  furnished 
each  post  of  the  Grand  Army  of  the  Republic  in  the  state  of  Nebraska,  one  hundred 
copies  to  the  state  library  for  exchange  with  other  libraries,  fifty  copies  to  the  com- 
missioner of  ppusions,  the  remaining  books  to  be  retained  by  the  secretary  of  state 
for  distribution. 

4452.  All  expenses  attending  the  publication  of  the  foregoing  roster  shall  be 
paid  from  the  fund  for  printing  laws,  journals,  and  such  other  pnnting  as  is  re- 
quired under  contract. 

Sec  4453.  '*An  act  to  prevent  persons  from  unlawfldly  using  or  wearing  the  badge 
of  the  Grand  Army  of  the  Kepnblic.''    1887,  p.  670.     In  force  March  31. 

445i  Any  person  who  shall  willftilly  wear  the  badffe  of  the  Grand  Army 
of  the  Republic,  or  who  shall  use  or  wear  the  same  to  obtain  aid  or  assistance  thereby 
within  this  state,  unless  he  shall  be  entitled  to  wear  or  use  the  same  under  the  rules 
and  r^ulations  of  the  department  of  Nebraska,  Grand  Army  of  the  Republic, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  by  im- 
prisonment for  a  term  not  to  exceed  thirty  (80)  days  in  the  county  jail,  or  a  fine  not 
to  exceed  twenty  (20)  dollars,  or  by  both  such  fine  or  imprisonment. 

Sec.  4454.  ''An  act  to  prevent  persons  from  unlawfully  using  or  wearing  the  insig- 
nia or  rosette  of  the  Military  Order  of  the  Loyal  Legion  of  the  United  States."  1888,  p.  S7a 
In  foroe  Jnne  30. 

4454.  Any  person  who  shall  willfully  wear  the  insignia  or  rosette  of  the 
Military  Order  of  the  Loyal  L^ion  of  the  United  States,  or  use  the  same  to  ob- 
tain aid  or  assistance  within  this  state,  unless  he  shall  be  entitled  to  use  or  wear  the 
same  under  the  couHtitution  and  by-laws,  rules,  and  regulations  of  the  Military 
Order  of  the  Loyal  Legion  of  the  United  States,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  punished  by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  thirty  days,  or  a  fine  not  to  exceed  twenty  (20)  dollars,  or  by 
such  fine  or  imprisonment. 
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SeoB.  4455  to  4458.  <*Ad  act  to  proyide  for  the  relief  of  Union  soldiers,  sidlors,  aa4 
marines,  and  the  indigent  wires,  widows,  and  minor  children  of  indigent  or  deceased  Union 
soldiers,  sailors,  and  marines."    1889,  p.  528.    In  force  Jane  30. 

4455.  That  the  couDty  board  of  the  several  couDties  of  this  state  are  hereby 
authorized  to  levy^  in  addition  to  the  taxes  now  levied  by  law,  a  tax  not  exceeding 
three-tenths  of  one  mill  upon  the  taxable  property  of  their  respective  counties,  to 
be  levied  and  collected  as  now  provided  by  law  for  the  assessment  aqd  collection 
of  taxes,  for  the  purpose  of  creating  a  fund  for  the  relief  and  for  funeral  expenses 
of  honorably  discharged  indigent  Union  soldiers,  sailors,  and  marines,  and  the  in- 
digent wives,  widows,  and  minor  children  not  over  14  years  of  age  in  the  case  of 
boys,  and  not  over  16  years  of  .age  in  the  case  of  girls,  of  such  indigent  or  deceased 
Union  soldiers,  sailors,  and  marines,  having  a  legal  residence  in  said  county,  to  be 
disbursed  as  hereinafter  provided. 

4456.  The  county  board  in  each  county  of  this  state  shall,  on  second  Tuesday 
in  January,. 1890,  appoint  three  persons  who  are  residents  of  such  county,  at  least 
two  of  whom  shall  be  honon^bly  discharged  Union  soldiers,  one  to  serve  three  years, 
one  to  serve  two  years,  and  one  to  serve  one  year  from  date  of  appointment,  and 
and  each  year  thereafter  one  person  to  serve  for  three  years,  such  persons  so  ap- 
pointed, when  organized  by  the  selection  of  one  of  their  number  as  chairman  and 
one  as  secretary,  shall  be  designated  and  known  as  '^The  Soldiers'  Relief  Com* 
mission."  The  members  of  said  commission  shall  qualify  by  taking  the  usual 
oath  of  office  and  shall  each  give  bonds  in  the  sum  of  five  hundred  dollars  ($500) 
for  faithful  performance  of  their  duties.  In  the  event  of  a  vacancy  in  said  oom- 
mission  occurring  from  any  cause,  the  county  board  shall  fill  the  vacancy  for  the  un- 
expired term. 

4457.  [Daties.] — ^The  Soldiers'  Relief  Commission  shall  meet  at  the  clerk's 
office  on  the  second  Monday  in  February  of  each  year,  and  at  such  other  times  as  is 
deemed  necessary,  and  shall  examine  and  determine  who  are  entitled  to  relief  under 
the  provisions  of  this  act  and  shall  make  lists  of  such  persons,  and  at  the  February 
tneeting  such  commission,  after  determining  the  probable  amount  necessary  for  the 
purpose  provided  herein,  shall  certify  the  amount  to  the  county  board,  and  the  county 
board  of  each  county  at  its  regular  meeting  in  June  of  each  year  shall  make  such 
levies  as  shall  be  necessary  to  raise  the  required  relief  fund,  not  exceeding  three- 
tenths  of  a  mill  on  the  taxable  property  of  such  county.  The  Soldiers'  Relief  Cona- 
tnission  shall  fix  the  amount  to  be  paid  in  each  case,  the  aggregate  not  to  exceed  the 
levy  of  said  tax  for  any  one  year,  and  shall  certify  the  lists  to  the  county  clerk. 
The  clerks  shall,  within  twenty  days  thereafter,  transmit  to  the  justices  of  the 
peace  in  his  county  a  list  of  the  names  of  the  persons  in  the  respective  townships  or 
preciBcts  to  whom  relief  has  been  awarded  and  the  amount  thereof.  The  county 
elerk,  on  the  first  Monday  of  each  month  after  said  fund  is  ready  for  distribution, 
shall  issue  his  warrant  to  the  Soldiers'  Relief  Commission,  upon  the  county  treas- 
urer, for  the  several  amounts  awarded.  Such  commission  shall  disburse  the  same  to 
the  person  or  persons  named  in  the  lists,  taking  receipts  therefor;  or  such  fund  may 
be  disbursed  in  any  other  manner  directed  by  the  commission;  Provided,  however^ 
That  when  said  commission  is  satisfied  that  any  person  entitled  to  relief  under  this 
act  will  not  properly  expend  the  amount  allowed,  the  commission  may  pay  the 
amount  to  some  suitable  person,  who  shall  expend  the  same  for  such  person  in  such 
manner  as  the  commission  may  direct;  And  provided  further,  That  said  commission 
at  any  meeting  may  decrease,  increase  or  discontinue  any  amount  before  awarded, 
and  may  add  new  names  to  the  lists,  which  shall  be  certified  to  the  county  clerk. 
The  Soldiers'  Relief  Commission  shall,  at  the  end  of  each  year,  make  to  the  county 
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board, a  detailed  report  of  the  transactions  of  such  oommission;  such  reports  shall 
be  aooompanied  with  vouchers  for  all  moneys  disbursed. 

4468.  The  county  board  may  at  any  time  remove  any  member  of  the  oom- 
mission  for  neglect  of  duty  or  maladministration  and  appoint  others  in  tbe  phce 
of  members  thus  removed. 

SeoB.  4459  to  4461.  *'An  ad  to  proTide  for  the  burial  of  honorably  diaoharged  sol- 
dierSy  sailors,  or  marines  who  maj  hereafter  die  without  leaving  means  sufficient  to  deftej  ex- 
penaes,  and  to  provide  head-stones  to  mark  their  graves."    1886,  p.  214.    In  force  June  fi. 

4469.  It  shall  be  the  duty  of  the  board  of  county  commissioners  or  board  of 
supervisors  in  counties  under  township  organizatiob  of  this  state  to  designate  some 
suitable  person  in  each  precinct  or  township,  whose  duty  it  shall  be  to  cause  to  be 
decently  interred  the  body  of  any  honorably  discharged  soldier,  sailor,  or  marine 
who  served  in  the  armv  or  navy  of  the  United  States  during  the  late  war,  who 
may  hereafter  die  without  leaving  sufficient  means  to  defray  funeral  expenses. 
Such  burial  should  not  be  made  in  any  cemetery  or  burial  ground  used  exdusivdy 
for  the  burial  of  the  pauper  dead ;  Provided,  The  expenses  of  such  burial  shail  nel 
exceed  the  sum  of  thirty-five  dollars;  And  provided  Jurther,  That  in  case  that  sur- 
viving relatives  of  the  deceased  shall  desire  to  conduct  the  funeral,  and  are  Dhable 
to  pay  the  charges  therefor,  they  shall  be  permitted  so  to  do,  and  the  expenses  shall 
be  paid  as  herein  provided. 

4460.  The  nrave  of  any  such  deceased  soldier,  sailor,  or  marine  shall  be 
marked  bv  a  head-stoney  containing  the  name  of  the  deceased,  and  the  organization 
to  which  he  belonged  or  in  which  he  served ;  Provided,  It  shall  be  the  duty  of  the 
county  commissioners  or  supervisors  in  counties  under  township  organization,  upon 
the  death  and  burial  of  any  such  soldier,  sailor,  or  marine  residing  within  such 
county  at  the  time  of  his  death,  to  make  application  to  the  proper  authorities  un- 
der the  general  government  for  a  suitable  head-stone  as  provided  by  act  of  congiess, 
and  cause  the  same  to  be  placed  at  the  head  of  such  deceased  soldier's  grave. 

4461.  The  expenses  of  such  burial  shall  be  paid  by  the  county  in  which 
such  soldier,  sailor,  or  marine  shall  have  died.  And  the  board  of  county  commis- 
sioners or  supervisors  of  such  county  are  hereby  authorized  and  directed  to  audit 
the  account  and  pay  the  said  expenses  in  similar  manner  as  other  accounts  against 
such  county  ^are  audited  and  paid. 
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CHAPTER  64.— WAREHOUSES. 

B^m,  44(r2  to  4473  formed  oh.  54,  K.  S.  1866,  p.  389,  entitled  "  Wareboasemen." 

4462.  Whenever  any  personal  property  shall  be  eoiisiglied  to,  or  deposited 
with,  any  forwarding  mercbanty  wharf  keeper,  warehouse  keeper,  tavern  keeper,  or 
the  keeper  of  any  depot  for  the  reception  and  storage  of  trunks,  baggage,  and  other 
personal  property,  such  consignee  or  bailee  shall  immediately  cause  to  be  ebtered  in 
a  book,  to  be  provided  and  kept  by  him  for  that  purpose,  a  description  of  such 
property,  with  the  date  of  the  reception  thereof. 

4463.  If  such  property  shall  not  have  been  left  with  such  consignee  or  bailee 
for  the  pur|)ose  of  Dei ng  forwarded  or  otherwise  disposed  of,  according  to  direc- 
tions received  by  such  consignee  or  bailee,  at  or  before  the  time  of  the  reception 
thereof,  and  the  name  and  residence  of  the  owner  of  such  property  be  known  or 
ascertained,  the  person  having^  such  property  in  his  custody  shall  immediately  notify 
such  owner,  by  letter  to  1^  directea  to  him  and  deposited  in  a  postomce  to  be 
transmitted  by  mail,  of  the  reception  of  such  property. 

4464.  In  case  any  such  ^property  shall  remain  nndaimed  ibr  three  months  [ 
after  its  reception  as  aforesaid,  the  person  having  possession  thereof  shall  cause  a 
notice  to  be  published, once  in  each  week  for  four  successive  week&,  in  a  newspaper 

f published  in  the  same  county,  if  there  be  one,  and  if  not,  then  in  some  paper  pub- 
ished  at  the  seat  of  government,  describing  such  property,  and  specifying  the  time 
when  it  was  so  received,  and  stating  that  unless  such  propertv  shall  m  claimed 
within  three  months  from  the  first  publication  of  such  notice,  and  the  lawful  charges 
thereon  paid,  the  same  will  be  sold  according  to  the  statute  in  such  case  made  and 
provided. 

4465.  In  case  the  owner  or  person  entitled  to  such  property  shall  not^ 
within  three  months  after  the  publication  of  such  notice,  claim  such  property 
and  pay  the  lawful  charges  thereon,  including  the  expenses  of  such  publication,  the 
person  having  possession  of  the  property,  his  agent  or  attorney,  may  make  and 
deliver  to  any  justice  of  the  peace  of  the  same  county  an  affidavit,  setting  forth  a 
description  of  the  property  remaining  unclaimed,  the  time  of  its  reception,  the  pub- 
lication of  the  notice,  and  whether  the  owner  of  such  property  is  known  or 
unknown. 

4466.  Upon  the  delivery  to  him  of  such  affidavit,  the  jnstice  shall  cause 
such  property  tO  be  opened  and  examined  in  his  presence,  and  a  true  inventory 
thereof  to  be  made,  and  shall  make  and  annex  to  such  inventorv  an  order  under  bis 
hand  that  the  property  therein  described  be  sold  by  the  sheriff  of  the  county  where 
the  same  shall  be,  at  public  auction,  upon  due  notice. 

4467.  It  shall  be  the  duty  of  the  sheriff  receiving  such  inventory  arid  ord^r 
to  eive  ten  days'  notice  of  the  sale  by  postinc:  up  written  notices  thereof  in  three 
pnUic  places  in  the  county  or  city,  and  to  sell  such  property  at  public  auction  for 
the  highest  price  he  can  obtain  therefor. 

4468.  iTpon  completing  the  sale,  the  sheriff  making  the  same  shall  endorse 
upon  the  order  aforesaid  a  retom  of  his  proceedings  upon  such  order,  and  the  pro- 
ceeds of  the  sale  after  deducting  his  fees,  which  shall  be  the  same  as  upon  an  exe- 
cution. 

4469.  From  the  proceeds  of  such  sale  the  justice  shall  pay  the  charges  and 
expenses  l^Ily  incurred  in  respect  to  such  property,  or  a  ratable  proportion  to  each 
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claimant  if  there  be  not  sufficient  to  pay  ihe  whole ;  and  such  justice  shall  ascertain 
and  determine  the  amount  of  such  charges  in  a  summary  manner,  and  shall  be  en- 
titled to  three  dollars  for  each  day's  services  rendered  by  him  in  such  proceeding. 

4470.  Such  jtutice  shall  deliver  to  the  treasurer  of  the  county  in  which  the 
property  was  solcl^  the  affidavit,  inventory,  and  order  of  sale  and  return  hereinbe- 
fore mentioned,  together  with  a  statement  of  the  charges  and  expenses  incurred 
in  respect  to  such  property  as  ascertained  and  paid  by  him,  with  a  statement  of  his 
own  fees,  and  shall  at  the  same  time  pay  over  to  such  treasurer  any  balance  of  the 
proceeds  of  the  sale  remaining  after  payment  of  such  charges,  expenses,  and  fees. 

4471.  The  treasurer  shall  file  in  his  office  and  safely  keep  all  the  papen 
so  delivered  to  him,  and  make  a  proper  entry  of  the  payment  to  him  of  any  moneyB 
arising  from  such  sale,  in  the  books  of  his  office. 

4472.  If  the  owner  of  the  property  sold,  or  his  1^1  representatives,  shall, 
at  any  time,  vrithin  five  years  auer  such  money  shall  luive  been  deposited  in  the 
county  treasury,  ftimish  satisfactory  evidence  of  the  ownership  of  such  prt^ 
erty,^he  or  they  shall  be  entitled  to  receive  from  such  treasurer  the  amount  deposited 
with'him. 

4473.  If  the  amount  so  deposited  with  any  oounty  treasurer  shall  not  be 
paid  to  such  owner,  or  his  legal  representatives,  within  the  said  five  years,  such 
county  treasurer  shall  pay  such  amount  into  the  school  fund  of  the  proper  county 
to  be  appropriated  for  the  support  of  schools. 

Sees.  4474  and  4475.  ''An  act  to  provide  and  refcnlate  the  liens  of  warehouse  reoeipts 
under  certain  circnmstances."     1879,  p.  73.     In  force  Febraarj  27. 

4474.  Any  packer  of  pork  or  beef,  or  any  manufacturer  of  distilled  spirits  or 
of  linseed  oil,  having  a  warehouse  for  the  storage  of  his  own  products;  and  any 
keeper  of  an  elevator,  warehouse,  crib,  or  tanks  wherein  he  stores  his  own  graiu, 
flaxseed,  or  linseed  oil,  may  issue  receipts  for  his  own  meats,  spirits,  grain,  flaxseed, 
or  linseed  oil  which  he  actually  has  so  stored,  in  the  usual  form  of  warehonser^ 
ceiptSy  which  shall  have  the  same  force  and  effect  as  the  receipts  issued  by  the  keeper 
of  a  public  warehouse,  to  parties  having  property  so  stored  therein,  which  receipts 
shall  be  negotiable  by  endorsement,  and  entitle  the  bona  fide  holder  thereof  ad- 
vancing money  on  the  credit  of  the  same  to  a  lien  upon  the  property  so  stored  and 
described  therein,  for  the  money  so  advanced,  as  to  all  subsequent  purchasers  and 
creditors  of  any  person  interested  therein  from  the  issue  of  such  receipts  and  the  ad- 
vance of  such  money. 

Amended  1887,  p.  640 ;  1889,  p.  405.  An  order  drawn  npon  and  accepted  bj  a  warahonse- 
man  ia  equivalent  to  a  warehoase  receipt     8,  235. 

4475.  If  any'pers(r)n  described  in  theprecedingsectionshall  execute  and  deliver, 
or  cause  to  be  executed  and  delivered,  to  any  other  person,  false,  fiundulent  or  ficti- 
tious warehouse  receipts  acknowledgments,  or  other  instrument  in  writing  to  the 
effect  tliat  he  had  in  store  in  his  warehouse,  elevator,  or  crib,  meats,  spirits,  or  grain, 
whereas  in  fact  he  had  not  the  same  so  stored,  according  to  the  purport  or  effect  of 
said  receipt,  acknowledgment,  or  writing;  or  having  issued  his  receipt  thereon  as 
in  the  proceeding  section  provided,  shall  sell,  or  incumber,  ship,  transfer,  or  in  any 
manner  remove  beyond  his  immediate  control,  the  property  described  in  such  re- 
ceipt, without  first  having  discharged  the  lien  in  said  section  provided,  or  without 
the  written  consent  of  the  holder  of  such  receipt,  with  the  intent  to  deceive,  or  de- 
fraud, or  injure  any  person  whomsoever,  or  if  any  person  shall  endorse,  assign,  trans- 
fer, or  deliver  to  any  other  person  any  such  false  or  fraudulent  receipt,  acknowl- 
edgment, or  instrument  in  writing,  knowing  the  same  to  be  false,  fraudulent,  or 
fictitious,  with  like  intent,  such  person  shall  be  judged  guilty  of  a  misdemeanor,  and 
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on  oonviction  thereof  shall  be  punished  by  fine  not  exceeding  one  thousand  dollars 
(f  1^000)  and  imprisonment  in  the  penitentiary  of  this  state  not  exceeding  three  years. 
AnModed  1887,  p.  641. 

fleoB.  4476  ie  4S29.  "An  act  to  create  and  regulate  public  warehouses,  and  the  ware- 
honring,  shipping,  weighing,  and  inspection  of  grain."  1891,  p.  363.    In  force  Ang.  1.    See  prefooe. 

4476.  [What  are.] — ^That  all  elevators  or  storehouses  where  grain  or  other 
property  is  stored  for  a  compensation,  whether  the  property  stored  be  kept  separate 
or  not,  are  declared  to  be  public  warehouses. 

4477.  The  ownWi  lessee,  or  manager  of  each  and  every  public  warehouse 
shall  make  weekly  statemeilts  under  oath,  on  or  before  each  Tuesday  up  to  the 
dose  of  business  ot  the  of  the"*"  previous  Saturday,  before  some  officer  designated 
by  law,  and  keep  the  same  posted  in  some  conspicuous  place  in  the  office  of  such  ware- 
house, and  shall  also  file  a  copy  for  public  examination  in  sudi  other  place  or  places 
designated  by  law,  which  statement  shall  correctly  set  forth  the  amount  of  each  and 
«very  kind  of  grain  in  such  warehouse,  t(^ther  with  such  other  property  as  may  be 
stored  therein,  and  what  warehouse  receipts  have  been  issued,  and  are,  at  the  time  of 
taking  such  statement,  outstanding  therefor;  and  in  cities  of  the  metropolitan  or 
first  dass,  the  owner,  lessee,  or  manager  of  each  public  warehouse  situated  therein 
shall,  in  addition  to  the  above,  note  such  daily  changes  on  the  copy  posted  in  the 
warehouse  as  may  be  made  in  the  quantity  and  grade  of  grain  in  such  warehouse; 
and  the  different  grades  of  grain  shipped  in  separate  lots  shall  not  be  mixed  with 
inferior  lots  without  the  consent  of  the  owner  or  consignee  thereof. 

4478.  The  owner  or  owners  of  property  stored  in  any  warehouse,  or  holder 
of  a  receipt  for  the  same,  shall  always  be  at  liberty  tO  examine  such  property 
stored  and  all  the  books  and  records  of  the  warehouse  in  reeard  to  such  property. 

4479.  Classified. — All  public  warehouses  as  herein  defined  shall  be  divided 
into  three  classes,  to  be  designated  A,  B,  and  C  respectively,  and  they  shall  receive, 
ship,  store,  and  handle  the  property  of  all  alike  without  discrimination.  This  does 
not  apply  to  property  extra  hazardous. 

4480.  Classes  defined. — Public  warehouses  of  Class  A  shall  embrace  all 
warehouses,  elevators,  and  granaries  in  which  grain  is  stored  in  bulk,  and  in  which 
the  grain  of  different  owners  is  mixed  together,  or  in  which  grain  is  stored  in  such 
a  manner  that  the  identity  of  different  lots  or  parcels  cannot  be  accurately  preserved, 
such  warehouses,  elevators,  or  granaries  being  located  in  the  cities  of  the  metropolitan 
or  first  class.  Public  warehouses  of  Class  B  shall  embrace  all  other  warehouses, 
elevators,  or  granaries  in  which  grain  is  stored  in  bulk,  and  in  which  the  grain  of 
different. owners  is  mixed  together. .  Public  warehouses  of  Class  C  shall  embrace  all 
other  warehouses  or  places  where  property  of  any  kind  is  stored  for  a  consideration. 

4481.  License. — The  proprietor,  lessee,  or  manager  of  any  public  warehouse 
shall  be  required,  beiore^transacting  any  business  in  such  warehouse,  to  procure  from 
the  board  of  transportation  a  license  permitting  such  proprietor,  lessee,  or  manager 
to  transact  business  as  a  public  warehouseman  under  the  law  of  this  state,  which  li- 
cense shall  be  issued  by  the  board  of  transportation  upon  a  written  application,  which 
ahall  set  forth  the  location  and  name  of  such  warehouse,  and  the  individual  name 
of  each  person  interested  as  owner  or  principal  in  the  management  of  the  same;  or, 
if  the  warehouse  b^  owned  or  managed  by  a  corporation,  the  name  of  the  president, 
secretary,  and  treasurer  of  such  corporation  shall  be  stated,  and  the  said  license  shall 
give  authority  to  carry  on  and  conduct  the  business  of  a  public  warehouse  in  accord- 
ance with  the  laws  of  this  state  and  shall  be  revocable  by  the  said  board  of  trans- 
portation upon  complaint  of  any  person  in  writing,  setting  forth  the  particular  vio- 

*  So  in  original. 
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laticm  of  law,  and  upon  aatisfaotoiy  proof,  to  be  taken  in  such  mannor  as  may  be 
directed  by  the  said  board  of  tranq>ortation. 

4482.  BoncL — The  person  receiving  a  lioense  as  herein  provided  shall  file  widi 
the  said  board  of  transportation  a  bond  to  the  people  of  the  state  of  Nebraska,  with 
good  and  sufficient  secnrity,  to  be  approved  by  said  board  of  transportation,  in  the 
penal  sum  of  ten  thousand  dollars  ($10,000),  conditioned  for  the  faithful  perfomiaiiee 
of  his  duty  as  public  warehouseman,  and  his  full  and  unreserved  compliance  with  alt 
laws  of  this  state  in  relation  thereto. 

4483.  Penalty  for  doing  business  without  a  license.— Any  person  who 
shall  transact  the  business  of  a  public  warehouse  without  first  procuring  a  lioense  ss 
herein  provided,  or  who  shall  continue  to  transact  any  such  business  after  such  li- 
cense has  been  revoked  (save  only  that  he  may  be  permitted  to  deliver  property  pre- 
viously stored  in  such  warehouse)  shall  on  conviction  be  fined  in  a  sum  not  less  than 
one  hundred  dollars  ($100)  nor  more  than  five  hundred  dollars  ($500)  for  each  and 
every  day  such  business  is  carried  on,  and  the  said  board  of  transportation  may  refuse 
to  renew  any  license  or  to  grant  a  new  one  to  any  of  the  persons  whose  license  has 
been  revoked  within  one  year  from  the  time  it  was  revoked. 

4484.  Hot  to  discriminate— Not  to  mix  grain  receipts,— It  shall  be  the 
duty  of  any  warehouseman  of  Classes  A  and  B  to  receive  for  storage  or  shipment 
any  grain  that  may  be  tendered  to  him  in'  the  usual  manner  in  which  warehonse^ 
are  accustomed  to  receive  the  same  in  the  ordinary  and  usual  course  of  business, 
not  making  any  discrimination  between  persons  desiring  to  avail  themselves  of  ware* 
house  tacilities,  and  in  the  case  of  every  warehouseman  of  Class  A  such  grain  in 
all  cases  shall  be  inspected  and  guarded  by  a  duly  authorized  inspector,  and  stored 
with  grain  of  a  similar  grade  reoeived  at  the  same  time  as  near  as  may  be.  In  no 
case  shall  grain  of  difierent  grades  be  mixed  together  in  warehouses  of  Class  A 
while  in  store,  but  if  the  owner  or  consignee  so  requests  and  the  warehousemen  con* 
sent  thereto,  his  grain  of  the  same  grade  may  be  k^t  in  a  bin  by  itself  apart  from 
that  of  the  owners^  which  bin  shall  thereupon  be  marked  and  known  as  a  *' separate 
bin.''  If  a  warehouse  receipt  be  issued  for  grain  so  kept  separate,  it  shall  state  on 
its  face  that  it  is  in  a  separate  bin,  and  shall  state  the  number  of  such  bin,  and  no  grain 
shall  be  delivered  from  such  warehouse  of  Class  A  unless  it  be  inspected  on  the  de* 
livery  thereof  by  a  duly  authorized  inspector  of  grain.  Nothing  in  this  section 
shall  be  so  construed  as  to  require  the  receipt  of  grain  into  any  warebooae  in  which 
there  is  not  sufficient  room  to  accommodate  or  store  it  properly,  or  in  cases  where 
such  warehouses  are  necessarily  closed. 

4485.  Manner  of  issmng  receipts,  Class  A«— Upon  application  of  the 
owner  or  consignee  of  grain  stored  in  a  public  warehouse  of  Class  A,  the  same  being 
accompanied  with  evidence  that  all  transportation  or  other  charges  which  may  be  a 
lien  upon  such  grain,  including  charges  for  inspection,  have  been  paid,  the  ware* 
housemen  shall  issue  to  the  person  entitled  thereto  a  warehouse  receipt  therefor,  sub- 

.  -j^t  to  the  order  of  the  (>wn^r  or  consignee,  which  reicei^t  shall  bear  dale  cohref^pendii:^ 
with  th^  receipt  of  the  grain  into  store,  and  shall  state  upon  its  face  the  quantity  and 
inspected  grade  of  the  grain,  and  that  the  grade  mentioned  in  it  has  been  reoeived 
into  store,  to  be  stored  with  grain  of  the  same  grade  by  inspection,  reoeived  at  about 
the  date  of  the  receipt,  and  that  it  is  delivered  upon  the  return  of  the  receipt,  properiy 
endorsed  by  the  person  to  whose  order  it  was  issued,  and  the  payment  of  proper 
charges  for  storage.  All  warehouse  receipts  for  grain  issued  from  the  same  ware- 
house shall  be  consecutively  numbered,  and  no  two  receipts  bearing  the  same  num- 
ber shall  be  issued  from  the  same  warehouse  during  any  one  year  except  in  the  case 
of  a  lost  or  destroyed  receipt,  in  which  case  the  new  receipt^shall  bear  the  same  date 
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and  number  as  the  original  and  shall  be  plainly  marked  on  its  face ''  duplicate."  If 
the  grain  was  received  from  railroad  cars  the  number  of  each  car  shall  be  stated 
upon  the  receipt,  with  the  amount  it  contained;  if  from  canal  boat,  l>arge,  or  other 
vessel,  the  name  and  number  of  such  craft;  if  from  teams  or  by  other  means  the 
manner  of  its  receipt  shall  be  stated  on  its  &ice.  The  number  of  the  bin  shall  also 
be  written  on  the  face  of  the  receipt  when  desired  by  the  owner  or  consignee. 

4486.  Canceling  receipts. — ^Upon  the  delivery  of  grain  or  other  property 
from  store,  upon  any  receipt,  such  receipt  shall  be  plainly  marked  across  its  face 
with  the  word  ^'Canceled,"  with  the  name  of  the  person  canceling  the  same,  and 
shall  thereafter  be  void,  and  shall  not  again  be  put  m  circulation,  nor  shall  grain  or 
other  property  be  delivered  twice  upon  the  same  receipt. 

4487.  Further  of  isBuing  and  canceling  receipts,— No  warehouse  re- 
ceipt shall  be  issued  except  upon  the  actual  delivery  of  grain  or  other  property  into 
store  in  the  warehouse  from  which  it  purports  to  be  issued  and  which  is  to  he  re- 
presented by  the  receipt,  nor  shall  any  receipt  be  issued  for  a  greater  quantity  of  grain 
or  other  property  than  was  contained  in  the  lot  or  parcel  stated  to  have  been  received, 
nor  shall  more  than  one  receipt  be  issued  for  the  same  lot  of  grain  or  other  property 
except  in  cases  where  receipt  for  a  part  of  a  lot  are  desired,  and  then  the  aggregate 
receipts  for  a  particular  lot  shall  cover  that  lot  and  no  more.  In  cases  where  a  part 
of  the  grain  or  other  property  represented  by  the  receipt  is  delivered  out  of  store 
an^  the  rem^i^der  is  left,  a  new  receipt  may  betissued  for  sudi  remajfider,  but  such 
new  receipt  shall  bear  the  same  date  as  the  original,  and  shall  state  on  its  face  that 
it  is  balance  of  receipt  of  the  original  number,  and  the  receipt  upon  which  a  part 
has  been  delivered  shall  be  canceled  in  the  same  manner  as  if  it  had  all  been  delivered. 
Id  case  it  be  desirable  to  divide  one  receipt  into  two  or  more,  or  in  case  it  be  desir- 
able to  consolidate  two  or  more  receipts  into  one,  and  the  warehouseman  consent 
thereto,  the  original  receipt  shall  be  canceled  the  same  as  if  the  grain  or  other  prop- 
erty had  been  delivered  from  store,  and  the  new  receipts  shall  express  on  their  face 
that  they  are  parts  of  other  receipts  or  a  consolidation  of  other  receipts,  as  the  case 
may  be,  and  the  number  of  the  original  receipts  shall  also  appear  upon  the  new 
ones  issued  as  explanatory  of  the  change,  but  no  consolidation  of  receipts  of  datea 
differing  more  than  ten  days  shall  be  permitted,  and  all  new  receipts  issued  for  old 
ones  canceled,  as  herein  provided,  shall  bear  the  same  dates  as  those  originally  issued 
as  near  as  may  be. 

4488.  Not  to  limit  liability. — No  warehouseman  in  this  state  shall  insert 
in  any  receipt  issued  by  him  any  language  in  anywise  limiting  or  modifying  his 
liabilities  or  responsibilities  as  imposed  by  the  laws  of  this  state. 

4489.  DeUvery  of  property. — On  the  return  of  any  warehouse  receipt  is- 
sued by  him,  properly  endorsea,  and  the  tender  of  all  proper  charges  upon  the  prop- 
erty represented  by  it,  such  propertv  shall  be  deliverable  to  the  holder  of  such  receipt 
in  the  order  demanded  and  as  rapidly  as  due  diligence,  care,  and  prudence  will  justify^ 
Unless  thijproperty.represenfted  by  suoh^  receipt  shall  be  prooopily  delivered  as 
above,  after  such  demand  shall  have  been  made,  the  ^nsbiotu^^an  in  default  shall 
be  liable  to  the  owner  of  such  receipt  for  damages  for  such  default  ten  per  cent  of 
the  value  of  the  propertv  at  the  time  of  the  demand,  and  in  addition  tnereto  one 
per  cent  of  the  value  oi  the  property  for  each  and  every  day  of  such  neglect  or 
refusal  to  deliver. 

4490.  Posting  grain  in  store,  statements  to  registrar,  daily  pnblica^^ 
tionSy  canceled  receipts,  Class  A. — The  warehouseman  of  every  public  ware- 
house of  Class  A  shall  on  or  before  Tuesday  morning  of  each  week  cause  to  be 
made  out  and  shall  keep  posted  in  the  business  of  his  warehouse,  in  a  conspicuous 
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place,  a  statement  of  the  amount  of  each  kind  and  grade  of  grain  in  store  in  his 
warehouse  at  the  close  of  business  on  the  previous  Saturday,  and  shall  also  on  each 
Tuesday  morning  render  a  similar  statement  made  under  oath  before  some  oflBcer 
authorized  by  law  to  administer  oaths,  by  one  of  the  principal  owners  or  operators 
thereof,  or  by  the  book-keeper  thereof  having  personal  knowledge  of  the  facts,  to  die 
warehouse  registrar  appointed  as  hereinafter  provided.  They  shall  also  be  required 
to  furnish  daily  to  the  same  registrar  a  correct  statement  of  the  amount  of  each  kind 
and  grade  of  grafn  received  in  store  in  such  warehouse  on  the  previous  day ;  abo 
the  amount  of  each  kind  and  grade  of  srain  delivered  or  shipped  by  sudi  ware- 
housemen during  the  previous  day,  and  what  warehouse  receipts  have  been  canceled 
upon  which  the  grain  has  been  delivered  on  such  day,  giving  the  number  of  each  re- 
ceipt and  amount,  kind,  and  grade  o£  grain  received  and  shipped  upon  each; 
also  how  much  grain,  if  any,  was  so  delivered  or  shipped,  and  the  kind  and  grade 
of  it,  for  which  warehouse  receipts  had  not  been  issued,  and  when  and  how  moch 
unreceipted  grain  was  received  by  them,  the  aggr^^ate  of  such  reported  cancellatiooB 
and  delivery  of  unreceipted  grain  corresponding  in  amount,  kind,  and  grade  with 
the  amount  so  reported,  delivered,  or  shipped.  They  shall  also  at  the  same  time  re- 
port what  receipts,  if  any,  have  been  canceled  and  new  ones  issued  in  their  stead,  as 
herein  providea  for.  And  the  warehouseman  making  such  statements  shall,  in  addi 
lion,  furnish  the  said  registrar  any  further  information  r^^rding  receipts  issued  or 
<»nceled  that  may  be  necessary  to  enable  him  to  keep  a  full  and  correct  record  of  all 
receipts  issued  and  canceled,  and  of  grain  received  and  delivered. 

4491.  Chief  inspector. — It  shall  be  the  duty  of  the  governor  to  appoint,  bj 
and  with  the  advice  and  consent  of  the  senate,  a  suitable  person,  who  shall  not  be 
a  member  of  any  board  of  trade,  and  who  shall  not  be  interested  directly  or  in- 
<lirectly  in  any  warehouse  in  this  state,  a  chief  inspector  of  grain,  who  shall  hold 
his  oflSce  for  the  term  of  two  years,  unless  sooner  removed  as  hereinafter  provkied 
for,  in  every  city  or  county  in  which  is  located  a  warehouse  of  Class  A  or  B ;  Pro- 
vuledy  That  no  such  grain  inspector  for  cities  or  counties  in  which  are  located  ware- 
houses of  Class  B  shall  be  appointed,  except  upon  the  application  and  petition  of  two 
•or  more  warehousemen  of  Class  B  doing  business  in  such  city  or  county;  and  whea 
there  shall  be  a  legally  organize<l  board  of  trade  in  su(*h  cities  or  counties  such  ap- 
plication and  petition  shall  be  officially  endorsed  by  such  board  of  trade  before  such 
application  and  petition  shall  be  granted. 

II.  His  duties, — It  shall  be  the  duty  of  such  chief  inspector  of  grain  to  have 
a  general  supervision  of  the  inspection  of  grain  as  required  by  this  act  or  laws  of 
this  state,  under  the  advice  and  immediate  direction  of  the  board  of  transportatioo. 

III.  Assistant  inspectors. — ^The  said  chief  inspector  shall  be  authorized  to 
nominate  to  the  said  board  of  transportation  such  suitable  persons  in  sufficient  num- 
ber as  may  be  deemed  qualified  for  assistant  inspectors,  who  shall  not  be  membeis 
of  any  board  of  trade  nor  interested  in  any  warehouse,  and  also  such  other  em- 
ployees as  may  be  necessary  to  properly  conduct  the  business  of  his  office,  and  the 
said  board  of  transportation  is  authorized  to  make  such  ap|K>intments. 

lY.  Chief  inspector's  oath  and  bond. — The  chief  inspector  shall,  upon  en- 
tering the  duties  of  his  office,  be  required  to  take  an  oath,  as  in  case  of  other  officers, 
and  he  shall  execute  a  bond  to  the  people  of  the  state  of  Nebraska  in  th&  penal 
sum  of  fifty  thousand  dollars  ($oO,()00),  when  appointed  for  any  city  in  which 
is  located  a  warehouse  of  Class  A,  and  ten  thousand  dollars  ($10,000),  when  ap- 
pointed for  any  other  city  or  county,  with  sureties  to  be  approved  by  the  board  of 
transportation,  with  a  condition  therein  that  he  will  faithfully  and  strictly  discharge 
the  duties  of  his  said  office  of  inspector  according  to  law  and  the  rnles  and  r^ula- 
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lions  prescribing  his  duties^  and  that  he  will  pay  all  damages  to  any  person  or  per- 
sons who  may  he  injured  by  bis  neglect,  refusal,  or  failure  to  comply  with  law  and 
the  rules  and  regulations  aforesaid. 

V.  Asgistont  inspector's  oath  and  bond. — ^And  each  assistant  inspector 
shall  take  a  like  oath,  execute  a  bond  in  the  penal  sum  of  five  thousand  dollars 
($5,000),  with  like  conditions,  and  to  be  approved  in  like  manner  as  is  provided  in 
ease  of  the  chief  inspector,  which  said  several  bonds  shall  be  filed  in  the  office  of  said 
board  of  transportatioi^  and  suit  may  be  brought  upon  said  bond  or  bonds  in  any 
court  having  jurisdiction  thereof,  in  the  county  where  the  plaintiff  or  defendant 
resides,  for  the  use  of  the  person  or  persons  injured. 

VL  Rules  for  ine^ction  chains. — ^The  chief  inspector  of  grain  and  all 
assistant  inspectors  of  grain  and  other  employees  in  connection  therewith  shall  be 
governed  in  their  respective  duties  by  such  rules  and  regulations  as  may  be  pre- 
scribed by  said  board  of  trans|>ortation,  and  the  said  board  of  transportation  shall 
have  full  power  to  make  nil  rules  and  re^ilations  for  the  inspection  of  grain,  and 
shall  also  have  power  to  fix  the  rate  of  charges  for  the  inspection  of  grain,  and  the 
manner  in  which  the  same  shall  be  collected,  which  charges  shall  be  collected, 
which  charges  shall  be  regulated  in  such  a  manner  as  will  in  the  judgment  of  the 
said  board  of  transportation  produce  sufficient  revenue  to  meet  the  necessary  ex* 
penses  of  the  service  of  inspection  and  no  more. 

YU.  Pay  of  inspector  and  assistants. — It  shall  be  the  duty  of  the  said 
board  of  transportation  to  fix  the  amount  of  compensation  to  be  paid  to  the  chief 
inspector,  assistant  inspectors,  and  all  other  persons  employed  in  the  inspection 
service,  and  prescribe  the  time  and  manner  of  their  payment. 

VIIL  Appointment  of  registrar  and  as^stants.— The  said  board  of 
transportation  are  hereby  authorized  to  appoint  a  suitable  person  as  warehouse  reg- 
istrar and  such, assistants  as  may  be  deemed  necessary  to  perform  the  duties  imposed 
upon  such  registrar  by  the  provisions  of  this  act. 

IX.  Oeneral  supervision,  pay,  eto. — The  said  board  of  transportation 
shall  have  and  exercise  a  general  supervision  and  control  of  8uch  appointments, 
shall  prescribe  their  respective  duties,  shall  fix  the  amount  of  their  compensation 
and  the  time  and  manner  of  its  payment. 

X.  Semoval  from  office. — ^Upon  the  complaint  in  writing  of  any  person 
to  the  said  board  of  transportation,  supported  by  reasonable  and  satisfactory  proof, 
that  any  person  appointed  or  employed  under  the  provisions  of  this  section  has 
violated  any  of  the  rules  prescribed  for  his  government,  has  been  guilty  of  an  im- 
proper act,  or  has  been  found  insufficient'*'  or  incompetent  for  the  duties  of  bis  po- 
sition, such  person  shall  be  immediately  removed  from  his  office  or  employment  by 
the  same  authority  that  appointed  him,  and  his  place  shall  be  filled,  if  necessary,  by 
a  new  appointment,  or  in  case  it  shall  be  deemed  necessary  to  reduce  the  number  of 
persons  so  appointed  or  employed,  their  term  of  service  shall  cease  under  the  orders 
of  the  same  authority  by  which  they  were  appointed  or  employed. 

XI.  Expenses,  how  paid. — ^All  necessary  expenses  incident  to  the  inspec- 
tion of  grain  and  to  the  ofiiiceof  registrar  economically  administered,  including  the 
rent  of  suitable  offices,  shall  be  deemed  expenses  of  the  inspection  service,  and  shall 
be  included  in  the  estimate  of  expenses  of  such  inspection  service,  and  shall  be 
paid  firom  the  funds  collected  for  the  same. 

4492.  Bates  of  storage. — Every  warehouseman  of  public  warehouses  of 
Class  A  shall  be  required  during  the  first  week  in  January  of  each  year  to  publish 
in  one  or  more  of  the  newspapers,  daily,  if  there  be  such  published  in  the  city  ia 

*  So  In  original. 
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which  [such]  warehouse  is  situated^  a  table  or  schedule  of  rates  for  the  storage  of 
grains  iu  his  warehouse  during  the  ensuing  year,  which  shall  not  be  increased,  ex- 
cept as  is  hereinafter  provided  during  the  year,  and  such  published  rates,  or  any 
published  reduction  of  them,  shall  apply  to  all  grain  received  into  such  warehoose 
•  from  any  person  or  source,  and  no  discrimination  shall  be  made  directly  or  indireetly 
for  or .  against  any  cl^JEirges  made  by  such  warehouaeman  for  the  storage  of  grain. 
The  maximum  chai^  for  storage  and  handling' of  grain,  including  'the  oost-of  re- 
ceiving and  delivering,  shall  be  for  the  first  ten  days  or  part  thereof. 

4493.  Weighill^. — All  grain  shall  be  weighed  on  receipt  and  delivery  fran 
the  public  warehouse  of  Classes  A  and  B,  and  annually  on  the  date  prescribed  by 
the  board  of  trausportion  all  grain  in  bulk  stored  in  said  public  warehouses  shall 
be  weighed  according  to  its  kind  and  grade  and  reported  to  the  registrar. 

4494.  Lo88  by  fire— Heatinfl:— Order  of  delivery— Ondn  otit  of  coor 
dition. — No  public  warehouseman  shall  be  held  responsible  for  any  loss  or  damage 
to  property  by  fire  while  in  his  custody,  provided  reasonable  care  and  vigilance  be 
exercised  to  protect  and  preserve  the  same,  nor  shall  he  be  held  liable  for  damage  to 
grain  by  heating  if  it  can  be  shown  that  he  has  exercised  proper  care  in  handling 
and  storing  the  same,  and  that  such  heating  or  damage  was  the  result  of  cause 
beyond  his  control,  and  in  order  that  no  injustice  may  result  to  the  holder  of  grain 
in  any  public  warehouse  of  Classes  A  and  B,  it  shall  be  deemed  the  duty  of  such 
warehouseman  to  dispose  of  by  delivery  or  shipping  in  the  ordinary  and  l^al  man- 
aer  of  so  delivering  that  grain  of  any  particular  grade  which  was  first  received  by 
them  or  which  has  been  the  longest  time  in  store  in  his  warehouse,  and  unless  pub- 
lic notice  has  been  given  that  some  portion  of  the  grain  in  his  warehouse  is  oat  of 
condition  or  becoming  so,  such  warehouseman  shall  deliver  grain  of  quality  equal 
to  that  received  by  him  on  all  receipts  as  presented.  In  case,  however,  any  ware- 
houseman of  Classes  A  and  B  shall  discover  that  any  portion  of  the  grain  in  his 
warehouse  is  out  of  condition  or  becoming  so',  and  it  is  not  in  his  power  to  preserve 
the  same,  he  shall  immediately  give  public  notice  by  advertisement  in  a  daily  news- 
paper in  which  [such]  warehouse  is  situated,  and  by  posting  a  notice  in  the  most 
public  place  for  such  a  purpose  in  such  city^of  its  actual  condition  as  near  as  he  can 
ascertain  it,  shall  state  in  such  notice  the  kind  and  grade  of  the  grain  and  the  bios 
in  which  it  is  stored,  and  shall  also  state  in  such  notice  the  receipts  outstanding  upoo 
which  such  grain  will  be  delivered,  giving  the  numbers,  amounts,  and  dates  of  each, 
which  receipts  shall  be  those  of  the  oldest  dates  then  in  circulation  or  uncanceled, 
the  grain  represented  by  which  has  not  previously  been  declared  or  receipted  for  as 
out  of  condition,  or  if  the  grain  longest  in  store  has  not  been  receipted  for  he  shall 
so  state,  and  shall  give  the  name  of  the  party  for  whom  such  grain  was  stored,  the 
date  it  was  received  and  the  amount  of  it,  and  the  enumeration  of  receipts  and  iden- 
tification of  grain  so  discredited  shall  embrace,  as  near  as  may  be,  as  great  a  quan- 
tity of  grain  as  is  contained  in  such  bins,  and  such  grain  shall  be  delivered  upon  the 
return  and  cancellation  of  the  receipts  and  the  Unreceipted  grain  upon  the  request  of 
the  owner  or  person  in  charge  thereof.  Nothing  herein  contained  shall  be  held  to 
relieve  the  said  warehouseman  from  exercising  proper  care  and  vigilance  in  preserv- 
ing such  grain  after  publication  of  its  condition,  but  such  grain  shall  be  kept  sepa- 
rate and  apart  from  all  direct  contact  with  other  grains,  and  shall  not  be  mixed 
with  other  grain  while  in  store  in  such  warehouse.  Any  warehouseman  guilty  of 
any  act  or  peglect,  the  effect  of  which  is  to  depreciate  property  stored  in  the  ware- 
house under  his  control,  shall  be  held  responsible  as  at  common  law,  or  upon  the 
bond  of  such  warehouseman,  and  in  addition  thereto  the  license  of  such  warehouse- 
man shall  be  revoked.     Nothing  in  this  section  shall  be  so  construed  as  to  permit 
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iBLUj  waroliouseman  to  deliver  any  grain  stored  in  a  special  bin  or  by  itself,  as  pro- 
vided in  this  act,  to  any  but  the  owner  of  the  lot,  whether  the  same  be  represented 
by  a  warehouse  receipt  or  otherwise.  In  case  the  grain  declared  out  of  condition,  as 
herein  provided  for,  shall  not  be  removed  from  store  by  the  owner  thereof  within 
one  aK>nth  from  the  date  of  the  notice  of  its  being  out  of  condition,  it  shall  be  law- 
ful for  the  warehouseman  where  the  grain  is  stored  to  sell  the  same  at  public  auction 
for  the  account  of  said  owner  by  giving  ten  days'  notice  by  advertisement  in  a  daily 
newspaper,  if  there  be  such  published  in  the  city  or  town  where  such  warehouse  is 
located. 

4496.  Tampering  with  grain  Btored— Private  business— Drying— 
CleaningT-Moving« — It  shall  not  be  lawful  for  any  public  warehouseman  to  mix 
any  grain  of  different  grades  together  or  to  select  different  qualities  of  the  same 

f^rade  for  the  purpose  of  storing  or  delivering  the  same,  nor  shall  he  attempt  to  de- 
iver  grain  of  one  grade  for  another,  or  in  any  way  tamper  with  grain  while  in  his 
possession  or  custody,  with  a  view  of  securing  any  profit  to  himself  or  any  other 
person,  and  in  no  case,  even  of  grain  stored  in  a  separate  bin,  shall  he  be  permitted 
to  mix  grain  of  different  grades  together  while  in  store.  He  may,  however,  on  re- 
quest of  the  owner  of  any  grain  stored  in  a  private  bin,  be  permitted  to  dry,  clean, 
•or  otherwise  improve  the  condition  or. value  of  any  such  lot  of  grain,  but  in  such 
•case  it  shall  only  be  delivered  as.  such  separate  lot  or  as  the  grade  it  was  originally 
when  received  by  him,  without  reference  to  the  grade  it  may  be  as  improved  by 
«ach  process  of  drying  or  cleaning.  Nothing  in  this  section,  however,  shall  pre- 
vent any  warehouseman  from  moving  grain  wnile  within  his  warehouse  for  its  pres- 
-ervation  or  safe  keeping. 

4496.  Examination  of  grain  and  scales— Incorrect  scales.— All  per- 
sons owning  property  or  who  may  be  interested  in  the  same  in  any  public  ware- 
4ioU8e,  and  all  duly  authorized  inspectors  of  such  property,  shall  at  all  times  during 
ordinary  business  hours  be  at  full  liberty  to  examine  any  and  all  property  stored  in 
any  public  warehouse  in  this  state,  and  all  proper  facilities  shall  be  extencied  to  such 
person  by  the  warehouseman,  his  agent,  and  his  servants  for  an  examination,  and 

'  all  parts  of  public  warehouses  shall  be  free  for  the  inspection  and  exammation  of 
:any  person  interested  in  property  stored  therein,  or  of  any  authorized  inspector  of 
^such  property;  and  all  scales  used  for  the  weighing  of  property  in  public  ware> 
houses  shall  be  subject  to  examination  and  test  by  any  duly  authorized  inspector  or 
•sealer  of  weights  and  measures  at  any  time  when  required  by  any  person  or  persons, 
:agent  or  agents,  whose  property  has  been  or  is  to  be  weighed  on  such  scales,  the  ex- 
cuse of  such  test  by  an  inspector  or  sealer  to  be  paid  by  the  warehouse  proprietor 
if  the  scales  are  found  incorrect,  but  not  otherwise.  Any  warehouseman  who  may 
be  guilty  of  continuing  to  use  scales  found  to  be  in  an  imperfect  or  incorrect  con- 
ditioo  by  such  examination  and  test,  until  the  same  shall  have  been  pronounced 
-correct  and  properly  sealed,  shall  be  liable  to  be  proceeded  against  as  hereinafter 
provided; 

4497.  Grain  mnst  be  inspected, — ^In  all  places  where  there  is*  l^lly  ap- 
pointed inspectors  of  grain  no  proprietor  or  manager  of  a  public  warehouse  of 
^Classes  A  and  B  shall  be  permitted  to  receive  any  grain  and  mix  the  same  with  the 
grain  of  other  owners  in  the  storage  thereof  until  the  same  shall  have  been  in- 
spected and  graded  by  said  inspector. 

4498.  Any  person  who  shall  assume  to  act  as  an  inspector  of  grain,  who  has 
not  been  I^ally  appointed  and  sworn,  shall  be  held  to  be  an  impostor  and  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  dollars  (|100)  nor  more  than  two 

•So  in  original. 
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hundred  dollars  (|200)  for  each  and  every  attempt  to  so  inspect  grain,  to  be  recovered 
before  a  justice  of  the  peace. 

4499.  Miscondiict  of  inspector — Influencing. — Any  duly  antlxnised 
inspector  of  grain  who  shall  be  guilty  of  neglect  of  duty,  or  who  shall  knowingly 
or  carelessly  inspect  or  grade  any  grain  improperly,  or  who  shall  accept  any  monqr 
or  other  consideration,  directly  or  indirectly,  for  any  n^lect  of  duty  as  such  in- 
spector of  grain,  and  any  person  who  shall  improperly  influence  any  inspector  of 
grain  in  the  performance  of  his  duties  as  such  inspector,  shall  be  deanod  goilty  of 
a  misdemeanor,  and  on  conviction  shall  be  fined  in  a  sum  not  less  than  one  has- 
dred  dollars  (|100)  nor  more  than  one  thousand  dollars  ($1,000),  in  the  discrelioD 
of  the  court,  or  shall  be  imprisoned  in  the  county  jail  not  less  than  three  nor  more 
than  twelve  months,  or  both,  in  the  discretion  of  the  court. 

4500.  Owner,  etc.,  disBatisfied  with  inspection— HiB  rights.— In  cue 
any  owner  or  consignee  of  grain  shall  be  dissatisfied  with  the  inspection  of  any  lot 
of  grain,  or  shall  from  any  cause  desire  to  receive  his  property  without  its  passing 
into  store,  he  shall  be  at  liberty  to  have  the  same  withheld  from  going  into  any  pnb- 
lie  warehouse  (whether  the  property  may  have  been  previously  consigned  to  such 
warehouse  or  not),  by  giving  notice  to  the  person  or  corporation  in  whose  possession 
it  may  be  at  the  time  of  giving  such  notice,  and  such  grain  shall  be  withheld  from  go- 
ing into  store  and  be  delivered  to  him,  subject  only  to  such  proper  charges  as  maybe 
a  lien  upon  it  prior  to  such  notice.  The  grain,  if  in  railroad  cars,  to  be  removed 
therefrom  by  duch  owner  or  .consignee  within  twenty-four  hours  after  such  notice 
has  been  given  to  the  railroad  company  having  it  in  possession,  provided  such  rail- 
road company  place  same  in  a  proper  and  convenient  place  for  unloading,  and  any 
person  or  corporation  refusing  to  allow  such  owner  or  consignee  to  so  receive  bk 
grain  or  other  property  in  car  loads  shall  be  deemed  guilty  of  conversion  and  shall 
be  liable  to  pay  such  owner  or  consignee  double  the  value  of  the  property  so  con- 
verted. Notice  that  such  grain  or  other  property  is  not  to  be  delivered  into  store 
may  also  be  given  to  the  proprietor  or  manager  of  any  warehouse  into  whidi  it 
would  otherwise  have  been  delivered,  and  if  after  such  notice  it  be  taken  into  store 
in  such  warehouse,  the  proprietor  or  manager  of  such  warehouse  shall  be  liable  to 
the  owner  for  double  its  market  value. 

4601.  Combination. — It  shall  be  unlawful  for  any  proprietor,  lessee,  or  man- 
ager of  any  public  warehouse  to  enter  into  any  contract,  agreement,  understandings 
or  combination  with  any  railroad  company  or  other  corporation,  or  with  any  indi- 
vidual or  individuals,  by  which  the  property  of  any  person  is  to  be  delivered  to  any 
public  warehouse  for  storage  or  for  any  other  purpose  contrary  to  the  direction  of 
the  owner,  his  agent  or  consignee.  Any  violation  of  this  section  shall  subject  the 
offender  to  be  proceeded  against  as  provided  in  the  next  section  of  this  act. 

4602.  Suits. — If  any  warehouseman  shall  be  deemed  guilty  of  a  violation  of 
any  of  the  provisions  of  this  act  it  shall  be  lawful  for  any  person  injured  by  socb 
violation  to  bring  suit  in  any  court  of  competent  jurisdiction  upon  the  bond  d  sudi 
warehouseman,  in  the  name  of  the  people  of  the  state  of  Nebraska,  to  the  nse  of 
such  person.  In  all  criminal  prosecutions  against  a  warehouseman  for  the  vioiatioo 
of  any  of  the  provisions  of  this  act  it  shall  be  the  duty  of  the  prosecuting  attomqr 
of  the  county  in  which  said  prosecution  is  brought  to  prosecute  the  same  to  a  final 
issue,  in  the  name  of  and  on  behalf  of  the  people  of  the  state  of  Nebraska. 

4603.  Warehouse  receipts  negotiable. — ^Warehouse  receipts  for  property 
stored  in  any  class  of  public  warehouses  as  herein  described  shall  be  transferable 
by  the  endorsement  of  the  party  to  whose  order  such  receipt  may  be  issued,  and 
such  endorsement  shall  be  deemed  a  valid  transfer  of  the  property  represented  ij 
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snob  receipt,  and  may  be  made  either  in  blank  or  to  the  order  of  another.  All 
warehouse  receipts  for  property  stored  in  pablic  warehouses  of  Class  C  shall  dis- 
tinctly state  on  their  face  the  brand  or  distinguishing  marks  upon  such  property. 

4504.  False  receipts — ^Fraudulent  removal. — Any  warehouseman  of  any 
public  warehouse  who  shall  be  guilty  of  issuing  any  warehouse  receipt  for  any  prop- 
erty not  actually  in  store  at  the  time  of  issuing  such  receipt,  or  who  shall  be  guilty 
of  issuing  any  warehouse  receipt  in  any  respect  fraudulent  in  its  character^  either  as 
to  its  date  or  the  quantity,  quality,  or  inspected  grade  of  such  property,  or  who  shall 
remove  any  property  from  store  except  to  preserve  it  from  fire  or  other  sudden 
danger,  without  the  return  and  cancellation  of  any  and  all  outstanding  recipts  that 
may  have. been  issued  to  represent  such  property,  shall,  when  convicted  thereaf,,be 
deemed  guilty  of  a  crime,  and  shall  suner,  in  addition  to  any  other  penalties  pre- 
scribed by  this  act,  imprisonment  in  the  penitentiary  for  not  less  than  one  and  not 
more  than  ten  years. 

4605.  Common  law  remedy  saved. — Nothing  m  this  act  shall  deprive  any 
person  of  any  common  law  remedy  now  existing. 

4506.  Printed  copy  of  act  posted. — ^^AU  proprietors  and  managers  of  pub- 
lic warehouses  shall  keep  posted  up  at  all  times  in  a  conspicuous  place  in  their  busi- 
ness offices  and  in  each  of  their  warehouses  a  printed  copy  of  this  act. 

4507.  Duty  of  board  of  transportation. — It  shall  be  the  duty  of  the 
board  of  transportation  to  see  that  the  provisions  of  this  act  are  duly  enforced. 

I>EFINING  ADDITIONAL  DUTIES  OF  THE  BOARD  OP  TRANSPORTATION  IN  COUNTIES 

WITH   PUBLIC  WAREHOUSES. 

4508.  Additional  duties  of  the  board  of  transportatin.— In  :iddition 

to  their  present  duties  the  board  of  transportation  shall  examine  into  the  condition 
and  management  and  all  other  matters  concerning  the  business  of  public  warehouses 
in  this  state^  so  far  as  the  same  pertain  to  the  relation  of  such  warehouses  to  the 
public  and  to  the  accommodation  and  security  of  persons  doing  business  therewith, 
and  whether  such  warehouses^  their  officers,  directors,  managers,  lessees,  agents,  and 
enaployees  comply  with  the  laws  of  this  state  now  in  force,  or  which' shall 'hereafter 
be  m  force  concerning  them.  And  whenever  it  shall  come  to  their  knowledge, 
either  upon  complaint  or  otherwise,  or  they  shall  have  reason  to  believe  that  any 
such  law  or  laws  have  been  or  are  being  violated,  they  shall  prosecute  or  cause  to 
be  prosecuted  all  such  corporations  or  persons  guilty  of  such  violation.  In  order 
to  enable  said  board  of  transportation  to  efficiently  perform  their  duties  under  this 
act,  it  is  hereby  made  their  duty  to  cause  one  of  their  number,  at  least  once  in  six 
months,  to  visit  each  county  in  the  state  in  which  is  or  shall  be  located  a  public 
warehouse,  and  personally  inquire  into  the  management  of  such  warehouse  business. 

4509.  Statement  by  public  warehousemen.— It  shall  be  the  duty  of 
every  owner,  lessee,  and  manager  of  every  public  warehouse  in  this  state  to  furnish 
in  writing,  under  oath,  at  such  times  as  said  board  of  transportation  shall  require 
and  prescribe,  a  statement  concerning  the  condition  and  management  of  his  busi- 
ness as  such  warehouseman. 

4510.  Cancellation  of  warehonse  licenses. — Said  board  of  transporta- 
tion are  hereby  authorized  to  hear  and  determine  all  applications  for  the  cancellation 
of  warehouse  licenses  in  this  state  which  may  be  issued  in  pursuance  of  any  laws  of 
this  state,  and  for  that  purpose  to  make  and  adopt  such  rules  and  regulations  con- 
cerning such  hearing  and  determination  as  may  from  time  to  time  by  them  be 
deemed  proper.  And  if,  upon  siich  hearing,  it  shall  appear  that  any  public  ware- 
houseman has  been  guilty  of  violating  any  law  of  this  state  concerning  the  business 
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of  pablio  warehousemeD^  said  commissioners  may  cancel  and  revoke  the  license  of 
said  public  warehouseman^  and  immediately  notify  the  officer  who  issaed  sudi  li- 
cense of  such  revocation  and  cancellation;  and  no  person  whose  license  as  a  public 
warehouseman  shall  be  canceled  or  revoked  shall  be  entitled  to  another  license  or 
to  carry  on  the  business  in  this  state  of  such  public  warehouseman^  until  the  expi- 
ration of  not  less  than  six  months  from  the  date  of  such  revocation  and  canoeUi- 
tioii^  and  until  he  shall  have  again  been  licensed;  Provided,  That  this  section  shall 
not  be  construed  as  to  prevent  any  such  warehouseman  from  delivering  any  grain 
or  other  property  on  hand  at  the  time  of  such  revocation  or  cancellation  of  his  said 
license.  And  all  licenses  issued  in  violation  of  the  provisions  of  this  section  shall 
be  deemed  null  and  void. 

4511.  Power  to  examine  books,  etc. — The  property,  books,  records,  ac- 
counts, papers  and  proceedings  of  all  such  public  warehousemen  shall  at  all  times, 
during  business  hours,  be  subject  to  the  examination  and  inspeetion  of  the  said  board 
of  transportation,  and  they  *shall  have  power  to  examine  under  oath  or  affirmatioo 
any  and  all  owners,  managers,  lessees,  agents  and  employees  of  such  public  ware- 
houses and  other  persons,  concerning  any  matter  relating  to  the  condition  and  man- 
agement of  such  business. 

4612.  Ma^  examine  witnesses,  etc — ^In  making  any  examinations  as  con- 
templated in  this  act,  or  for  the  purpose  of  obtaining  information  pursuant  to  iias 
act,  said  board  of  transportation  shall  have  the  power  to  issue  suboepnas  for  the  at- 
tendance of  witnesses  as  may  administer  oaths.  In  case  any  person  shall  willfully 
fail  or  refuse  to  obey  said  subpoenas,  it  shall  be  the  duty  of  the  county  court  of  any 
county,  upon  application  of  said  board  of  transportation,  to  issue  an  attachment  for 
such  witness,  and  compel  such  witness  to  attend  before  the  said  board  of  transporta- 
tion, and  give  his  testimony  npon  such  matters  as  shall  be  lawfully  required  by  the 
said  board  of  transportation,  and  the  said  court  shall  have  power  to  punish  for  con- 
tempt as  in  other  cases  of  refusal  to  obey  the  process  and  order  of  such  court. 

4613.  Penalty  against  witnesses.— Any  person  who  shall  willfully  neg- 
lect or  refuse  to  obey  the  process  of  subpoena  issued  by  said  board  of  transportatioo, 
and  appear  and  testify  as  therein  required,  shall  be  guilty  of  a  misdemeanor,  and  shall 
he  liable  to  an  indictment  in  any  court  of  competent  jurisdiction,  and  on  convictioD 
thereof  shall  be  punished  for  each  offense  by  a  fine  of  not  less  twenty-five  dollars 
^25)  nor  more  than  five  hundred  dollars  (|500),  or  by  imprisonment  of  not  more 
than  thirty  days,  or  both,  in  the  discretion  of  the  court  before  which  such  convic- 
tion shall  be  had. 

4614.  Penalty  against  public  warehousemen,  etc.— Every  railroad  coi^ 
f>oration,  and  every  owner,  lessee,  manager,  or  employee  of  any  public  warehouse 
who  shall  willfully  neglect  to  make  and  furnish  any  report  required  in  this  act  at 
the  time  herein  required,  or  who  shall  willfully  and  unlawfully  hinder,  delay,  or  ob- 
titruot  said  board  of  transportation  in  the  discharge  of  the  duties  hereby  imposed 
•upon  them,  shall  forfeit  and  pay  a  sum  of  not  less  than  one  hundred  dollars  ($100)  nor 
more  than  five  hundred  dollars  ($500)  for  each  offense,  to  be  recovered  in  an  action 
of  debt  in  the  name  and  for  the  use  of  the  people  of  the  state  of  Nebraska. 

4615.  Attorney  general  and  county  attorney  to  inrosecute  suits.— 

It  shall  be  the  duty  of  the  attorney  general  and  the  county  attorney  in  every  dis- 
trict and  county,  on  the  request  of  said  board  of  transportation,  to  institute  and  prose- 
<3ute  any  and  all  suits  and  procedings  which  they  or  either  of  them  shall  be  direded 
by  said  board  of  transportation  to  institute  and  prosecute  for  a  violation  of  this  act 
^r  any  law  of  this  state  concerning  public  warehouses,  or  the  officers,  employees, 
owners,  operators,  or  agents  of  any  such  piiblic  warehouses. 
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4616.  In  name  of  people. — All  such  prosecution  shall  be  in  the  name  of 
the  people  of  the  state  of  r^ebraska.  and  all  moneys  arising  therefrom  shall  be  paid 
into  the  state  treasury  by  the  sheriff  or  other  officer  collecting  the  same.  No  suits 
•commenced  by  said  board  of  transportation  shall  be  dismissed  except  said  board 
«hall  consent  thereto. 

4617.  Bights  of  individuals  saved. — This  act  shall  not  be  so  construed  as 
to  waive  or  ianSit  the  right  of  any  person  injured  by  the  violation  of  any  law  inre- 
^rd  to  public  warehouses  from  prosecuting  for  his  private  damages  in  any  manner 
allowed  by  law. 

4618.  Board  of  transportation  to  estimate  grades.— Within  thirty 

days  after  this  act  becomes  a  law  the  said  board  of  transportation  shall  establish  a 
proper  number  and  standard  of  grades  for  the  inspection  of  grain,  and  may  alter  or 
<  hange  the  same  from  time  to  time;  Provided,  No  modification  or  change  of  grades 
shall  be  made,  or  any  new  ones  established,  without  public  notice  being  given  of 
suoh  contemplated  change  for  at  least  thirty  days  prior  thereto,  by  publication  in 
one  or  more  daily  newspapers  printed  in  each  city  containing  warehouses  of  Class 
A ;  And  provided  further,  That  no  mixture  of  old  and  new  grades,  even  though  des* 
ignated  by  the  same  name  or  distinction,  shall  be  permitted  while  in  store. 

4619.  Committee  of  appeals. — ^Within  twenty  days  after  this  act  takes 
effect  the  said  board  of  transportation  shall  appoint  three  discreet  and  competent 
persons  to  act  as  a  committee  of  appeals  in  every  city  wherein  is  located  a  public 
warehouse  of  Class  A,  who  shall  hold  their  office  for  one  year,  and  until  their  suc- 
cessors are  appointed.  At  every  year  thereaft;er  a  like  committee  shall  be  appointed 
by  the  said  board  of  transportation,  who  shall  hold  their  office  for  one  year,  and  until 
their  successors  are  appointed ;  Provided^  Said  board  of  transportation  shall  have 
([power]  in  their  discretion  to  remove  from  office  any  member  of  said  committee  at 
any  time,  and  fill  vacancies  thus  created  by  the  appointment  of  other  discreet  per- 
sons. 

4620.  Appeals — Notices. — In  all  matters  involving  doubt  o(*  the  part  of 
the  chief  inspector  or  any  assistant  inspector  as  to  the  proper  inspection  of  any  lot 
of  grain,  or  in  case  any  owner,  consignee,  or  shipper  of  grain,  or  any  warehouse 
manager  shall  be  dissatisfied  with  the  decision  of  the  chief  inspector  or  any  assist- 
ant inspector,  an  appeal  may  be  made  to  said  committee  of  appeal,  and  the  decision 
of  a  majority  of' said  committee  shall  be  final.  Said  boara  of  transportation  are 
authorized  to  make  all  necessary  rules  governing  the  manner  of  appeals  as  herein 
|jrovided.  And  all  complaints  in  r^ard  to  the  inspection  of  grain,  and  all  notices 
requiring  the  services  of  the  committee  on  appeal,  may  be  served  on  said  commit- 
tee or  may  be  filed  with  the  warehouse  registrar  of  said  city,  who  shall  immediately 
notify  said  committee  of  the  fact  and  who  shall  furnish  said  committee  with  such 
clerical  assistance  as  may  be  necessary  for  the  proper  discharge  of  their  duties.  It 
shall  be  the  duty  of  said  committee,  on  receiving  such  notice,  to  immediately  act  on 
and  render  a  decision  in  each  case. 

4621.  Committee  on  appeals— Oath— Bond— Who  ma^  serve  on.— 

The  said  committee  on  appeals  shall,  before  entering  upon  the  duties  of  their  of- 
fice, take  an  oath  as  in  the  case  of  other  inspectors  of  grain,  and  shall  execute  a 
bond  in  the  penal  sum  of  five  thousand  dollars  ($6,000^  with  like  conditions  as  is 
provided  in  the  case  [of]  other  inspectors  of  grain,  which  said  bond  shall  be  sub- 
ject to  the  approval  of  the  said  board  of  transportation.  It  is  further  povided 
that  the  salaries  of  said  committee  on  appeals  shall  be  fixed  by  the  said  board  of 
transportation,  and  be  paid  from  the  inspection  fund,  or  by  the  party  taking  the  ap- 
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pealy  under  such  rules  as  the  board  of  transportation  shall  prescribe,  and  all  neces- 
sary expenses  incurred  in  carrying  out  the  provisions  of  this  act,  except  as  bereiD 
otherwise  provided,  shall  be  paid  out  of  the  fund  collected  for  the  inspection  service 
upon  the  order  of  the  said  board  of  transportation  on  the  state  treasurer;  Provided^ 
That  no  person  shall  be  appointed  to  serve  on  the  committee  of  appeal  who  is  a  pur- 
chaser of  or  a  receiver  of  grain  or  other  articles  to  be  passed  upon  by  said  committee^ 

4522.  Registered  for  collection— Inspectioii  fees.— No  grain  shall  be  de- 
livered from  store  from  any  public  warehouse  of  Class  A  for  which,  or  representing 
which,  warehouse  receipts  shall  have  been  issued,  except  upon  the  return  of  such  re- 
ceipts stamped  or  otherwise  plainly  marked  by  the  warehouse  registrar  with  the 
words  "Registered  for  collection,"  and  the  date  thereof,  and  said  board  of  trai^ 
portatipn  shall  ha^e  power  to  fix  ti^e  rates  of  charges  for  the  inspection  of  graiD 
Doth  into  and  out  of  the  public  warehouse,  which  cnarges  shall  be  a  lien  upon  aU 
grain  so  inspected,  as  may  be  collected  of  the  owners,  receivers,  or  shippers  of  such 
grain,. in  such  manner  as  the  board  of  transportation  may  prescribe. 

4528.  Deposit  of  inspection  fond. — All  moneys  collected  for  the  inspectioii 
fund  shall  be  deposited  with  the  state  treasurer,  who  shall  be  liable  under  his  official 
bond  for  the  proper  care  of  same,  and  no  payment  shall  be  made  therefrom  except  by 
order  of  the  Haid  board  of  transportation  as  they  may  prescribe. 

4524.  Weighmaster,  appointment  of. — That  there  shall  be  appointed  by 
the  state  board  of  trausportatiou  in  all  cities  where  there  is  state  inspection  of  grain^ 
a  state  weighmaster,  and  such  assistance  as  shall  be  necessary. 

4525.  Duties. — Said  state  weighmaster  and  assistants  shall,  at  the  place  afore- 
said, supervise  and  have  exclusive  control  of  the  weighing  of  grain  and  other  prop- 
erty which  may  be  subject  to  inspection,  and  the  inspection  of  scales,  and  the  ao* 
tion  and  cei*tificate  of  such  weighmaster  and  assistants  in  the  discharge  of  their 
aforesaid  duties  shall  be  conclusive  upon  all  parties  in  interest. 

4526.  Fix  fees. — The  said  board  of  transportation  shall  fix  the  fees  to  be  paid 
for  the  weighing  of  grain  or  other  property,  which  fees  shall  be  paid  equally  by 
all  parties  interested  in  the  purchase  and  sale  of  the  property  weighed,  or  scales  in- 
inspected  and  tested. 

4527.  Weighmaster,— Qualifications — Bond — Gompensation.— Said 
state  weighmaster  and  assistants  shall  not  be  a  member  of  any  board  of  trade  or  asso- 
ciation of  like  character.  They  shall  give  bonds  in  the  sum  of  five  thousand  dollars 
(|5,000),  conditioned  for  the  faithful  discharge  of  their  duties,  and  shall  receive  sodi 
compensation  as  the  board  of  railroad  and  warehouse  commissioners  shall  determine. 

4528.  May  adopt  rules. — The  said  l)oard  of  transportation  shall  adopt  sik^ 
rules  and  regulations  lor  the  weighing  of  grain  or  other  property  as  they  dball  deem 
proper. 

4529.  Neglect  of  duty — Penalty. — In  case  any  person,  warehouseman,  or 
railroad  corporation,  or  any  of  their  agents  or  employees,  shall  refuse  or  prevent  the 
aforesaid  state  weighmaster  or  either  of  his  assistants  from  having  aocess  to  tbdr 
scales,  in  the  regular  performance  of  their  duties,  in  supervising  the  weighing  of 
any  grain  or  other  property  in  accordance  with  the  tenor  and  meaning  of  this  act, 
they  shall  forfeit  the  sum  of  one  hundred  dollars  ($100)  for  each  and  every  ofiense, 
to  be  recovered  in  an  action  of  debt  before  any  Justice  of  the  peace  in  the  name  of 
the  people  of  the  state  of  Nebraska,  such  penalty  or  forfeiture  to  be  paid  to  Uie 
county  in  which  the  suit  is  brought,  and  shall  also  be  required  to  pay  all  costs  of 
prosecution. 

Note.— I  observe  that  this  bill  fails  to  proyide  for  the  fixing  of  rates  of  storage,  the  same 
evidently  being  inadvertently  omitted  in  the  enrollment.  Inasmuch  as  the  bill  in  its  present  Bhape 
contains  many  provisions  of  benefit  to  those  engaged  in  the  producing  and  the  storage  of  grain,  it 
receives  my  approval.  JAMES  E.^BO YD.  Gopenwr. 
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CHAPTER  55.— WEIGHTS  AND  MEASURES. 

Sees.  4530  to  4535  formed  ch.  55,  R.  S.  1866,  p.  391. 

4530.  The  standard  of  weights  and  lioear  measures  shall  be  the  same  as 
ibat  established  by  act  of  ooneress  for  tiie  several  states^  except  that  the  ton  shall 
consist  of  two  thonsand  pounas. 

4531.  A  bnshel  shall  consist  of  two  thousand  one  hundred  and  fifW  cubio 
inches.  The  half-bushel,  peck,  and  half-peck  shall  consist  of  the  proper  division 
and  subdivision  of  a  bushel. 

4532.  A  g^allon  shall  consist  of  two  hundred  and  thirty-one  cubic  inches. 

4533.  A  pound  avoirdupois  shall  consist  of  seven  thousand  grains  in  Troy 
weight: ' 

4534.  A  bushel  of  each  of  the  articles  enumerated  in  this  section  shall  oon« 
flist  of  the  number  of  pounds  respectively  affixed  to  each^  viz.: 

POUNDS.  POUNDS, 

Apples,  dried,  per  bushel 24     Peaches,  dried 33 

Barley 48     Potatoes,  Irish 60 

Beans,  castor...'. 46     Potatoes, sweet 50 

Beans,  white 60     Peas 60 

Bran 20     Rye 56 

Buckwheat 52     Seeds,  Blue  grass 14 

Coal,  stone 80  Clover 60 

Corn,  ear 70  Flax 56 

Com,  rfielled 56  Hemp 44 

Corn  meal 50  Hungarian  grass 50 

Hair  for  plastering 8  Millet 50 

Hay  per  ton 2000  Osage  orange 32 

Honey,  strained,  per  gallon ,       12  Sorghum  ..., 30 

Liime,  unslacked,  per  bushel 80  Timothy  grass 45 

Malt,  barley 30     Salt 50 

Oats 32     Turnips 55 

Onions 57     Wheat 60 

Onion  sets 25 

Amended  1883,  p.  326. 

45^35.  Any  person  who  shall  knowingly  keep  false  weights  or  measures, 
and  shall  buy  and  sell  articles  thereby,  shall  forfeit  and  pay,  upon  conviction,  a  fine 
of  not  less  than  five  nor  more  than  twenty-five  dollars,  to  be  recovered  before  any 
oonrt  having  competent  jurisdiction;  the  fine  shall  be  appropriated  to  the  use  of  the 
common  schools  in  the  same  county;  he  shall  also  be  liable  to  the  injured  party  in 
double  the  amount  of  damages,  with  the  costs  of  suit. 

Ab  to  this  penalty,  see  6,  37. 
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CHAPTER  56.— APPENDIX  TO  GENERAL  LAWS. 
world's  oolumbian  exposition. 

Sec  4536.  ''An  act  to  pcoyide  for  a  preeeotation  of  the  prodocto,  resooroM,  and  poflsiWitiaB  of 
tba  state  of  Nebraska  at  the  World's  Colambian  Exposition,  to  be  held  at  the  city  of  Chica^Oi  Ch- 
Bois.''    1891,  p.  395.    In  force  Angnst  1.    See  preface. 

4636.  Whereas,  by  an  act  of  congress,  the  United  States  parpose,  and  has  pro- 
vided for  celebrating  the  four  hundredth  ^400th)  annivei'sary  of  the  discovery  of 
America  by  Christopher'  Columbus,  by  homing  an  international  exhibition  of  arts^ 
industries,  manufactories,  and  products  of  the  soil,  mine,  and  seas,  in  the  city  of 
Chicago,  in  the  state  of  Illinois,  in  the  year  eighteen  hundred  and  ninety-two  (1892); 
and  Whereas,  provisions  are  made  and  provided  in  said  act,  that  each  state  and  terri- 
tory in  the  union  may  and  is  invited  to  participate  in  said  celebration  and  exposi- 
tion; and  Whereas,  the  location  of  said  exposition  is  so  near  Nebraska's  door,  and  aU 
environments  so  remarkably  auspicious  to  presenting  to  the  best  possible  advantage, 
and  advertise  to  the  world  in  substantial  manner,  her  products,  resources,  and  possi- 
bilities, and  thereby  extend  invitation  to  capital  and  population  to  engage  with  us  b 
expanding  the  wealth  and  greatness  of  the  commonwealth :  Therefore, 

Be  it  enacted  by  the  Legislature  of  the  State  of  Nebraska: 

Section  1.  That  for  the  purpose  narrated  in  the  forgoing  preambles,  and  to 
defray  the  necessary  expenses  thereof,  there  be  and  is  hereby  appiopiiated  from 
the  stdte  treasury,  from  fondB  not  otherwise  appropriated,  the  sum  oftifty  thousand 
dollars  ($50,000),  or  so  much  thereof  as  may  be  found  necessary,  the  same  to  be 
expended  and  accounted  for  in  accordance  with  the  conditions  and  stipulations  as 
hereinafler  provided ;  Provided^  That  not  to  exceed  five  thousand  dollars  ($5,000) 
of  this  appropriation  shall  be  expended  before  January  first  (1st),  1892. 

Seo.  2.  That  within  ten  (10)  days  from  the  passage  and  taking  effect  of  this 
act  the  governor  shall  appoint  a  state  COnLmissioily  to  be  known  as  the  ^Ne- 
braska Columbian  Commission,''  to  consist  of  six  (6)  members,  two  (2)  from  each 
of  the  three  (3)  congressional  districts  of  the  state,  and  to  be  selected  two  (2)  from 
each  of  the  three  (3)  political  parties,  namely,  the  independent,  democratic,  and 
republican  organizations.  The  governor  may,  in  his  discretion,  and  in  like  manner, 
in  all  respects,  appoint  alternates  for  each  commissioner,  who  shall  assume  and  pa*- 
form  the  duties  of  commissioner  when  from  any  cause  his  principal  may  be  unable 
to  perform  devolving  duties. 

Sec.  3.  The  dutieB  of  said  oommission  shall  be  to  have  general  chai^  and 
management,  in  the  state  at  large,  in  creating  for  presentation  at  the  said  Columbian 
exhibition  at  Chicago  a  state  exhibit  of  all  the  industries,  products,  and  resduroefr 
of  the  state. 

Sec.  4.  The  compensation  for  each  commissioner  or  alternate,  when  acting 
for  a  principal,  shall  oe  five  (5)  dollars  per  day  for  each  day  actually  devoted  to 
Buch  official  service  as  duty  may  require;  and  in  addition,  actual  traveling  ex- 
penses while  so  engaged.  Time  to  be  computed  while  en  route  to  and  from  placed' 
meetings  or  points  of  work.  Compensation  to  be  paid  from  the  appropriation  pro- 
vided in  this  act. 

Sec.  5.  The  term  of  office  for  each  commissioner  and  alternate  shall  be  from 
date  of  his  appointment  until  the  end  of  the  Columbian  exposition  at  Chicago,  and 
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the  closing  up  of  the  state  work  in  connection  therewith,  not  to  exceed  ninety  (90) 
days  from  the  date  of  the  closing  of  said  Colambian  exposition  at  Chicago. 

Seo.  6.  That  within  ten  (10^  days  from  the  passage  and  taking  effect  of  this  act, 
the  governor  shall  appoint  one  (1)  commissioiier  general,  who  shall  be  a  man  of 
known  experience,  and  of  acknowledged  fitness  and  qualification  for  the  duties  of 
sach  office. 

Sec.  7.  The  term  of  office  of  the  commissioner  general  shall  be  the  same  a» 
provided  for  commissioners  and  alternates.  He  shall  devote  the  whole  of  his  time^ 
during  the  term  of  his  office,  to  the  duties  of  the  position.  He  shall  have  control 
of  all  details  pertaining  to  the  exhibit  at  Chicago,  its  arrangement,  installation,  man- 
agement while  in  place,  and  dismantling  of  the  same,  under  a  general  supervision 
oi  the  executive  council  and  the  state  commission.  He  shall  be  ex-qffUno  member 
of  the  state  commission,  to  advise  and  vote  only  in  case  of  a  tie.  He  shall  receive  a 
salary  of  two  thousand  five  hundred  dollars  ($2,500)  per  annum,  payable  quarterly 
from  the  funds  provided  for  in  this  act,  and  in  addition,  his  actual  traveling  ex- 
penses, to  be  computed  in  like  manner  as  that  provided  for  the  compensation  of  state 
commissioners.  He  is  hereby  authorized  and  empowered  to  appoint  such  superin- 
tendents, assistants,  and  employ  such  clerical  and  other  force  as  he  may  find  nec- 
essary for  tlie  successful  presentation  of  the  work  of  his  office,  the  same  to  be  paid 
from  the  funds  appropriated  by  this  act 

Sec.  8.  The  president  of  the  state  commission  shall  be  its  disbursing  ojffi- 
cer,  through  whose  hands  all  moneys  drawn  and  expended  must  pass.  He  shall 
give  bonds,  to  be  approved  by  the  governor,  in  a  sum  not  lees  than  one  hundred 
thousand  dollars  (|100,000). 

Sec.  9.  The  governor  shall,  at  the  earliest  convenience  after  the  passage  of  this 
act  and  the  appointment  of  the  commission  and  commissioner  general,  convene  them 
at  the  state  capital,  at  a  day  and  place  by  him  named,  for  organization.  At  this 
meeting  the  commission  shall  proceed  by  b&llot  to  elect  from  its  members  one  (1) 
president  and  secretary,  whose  terms  of  office  shall  be  the  same  as  for  the  com- 
mission. The  president  and  secretary  shall  not  both  be  of  the  same  political  party » 
The  president  and  secretary  may  be  compensated  for  extra  service  devolving  upon 
them  as  such,  in  such  sums  as  the  commission  may  determine,  to  be  paid  from  the 
fands  provided  by  the  appropriation  of  this  act. 

Sec.  10.  The  president,  secretary,  and  commissioner  general  shall  compose  an 
executive  COnncily  with  full  power  to  act  in  all  matters,  under  general  supervis- 
ion and  direction  of  the  commission. 

Sec.  11.  The  president  may  have  power  in  his  discretion  to  call  meetings  of 
the  commission  at  any  time  and  place  he  may  deem  proper;  and  shall  do  so  on  call 
signed  by  a  majority  of  the  memoers  thereof. 

SEa  12.  The  appropriation  provided  for  in  this  act  can  be  drawn  from  the 
state  treasury  only  on  estimates  made  by  the  executive  council,  signed  by  the 
president  and  secretary,  and  no  one  (1)  estimate  shall  exceed*  the  sum  of  six  thousand 
(6,000)  dollars,  except  in  case  of  an  emergency,  and  then  by  unanimous  vote  of  the 
commission  and  approved  by  the  governor.  Each  estimate  shall  be  followed  in  a 
reasonable  length  of  time,  and  before  another  estimate  can  be  made,  with  itemized, 
detailed  vouchers,  to  be  certified  by  the  president  and  secretary  of  the  commission, 
and  approved  by  the  governor. 

Sec.  13.  The  secretary  shall  keiep  an  accurate  record  of  all  the  proceedings, 
both  of  the  commission  and  executive  council. 

Sec.  14.  The  commissioner  general  shall  render  to  the  executive  council  a 
quarterly  statement  ot  his  official  doings  in  detail  in  all  respects,  and  which 
shall  be  filed  with  the  secretary.  /    ,^r\i^\i> 
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Sec*  15.  Hemberft  of  the  eomEnissioti,  alternates,  and  the  commissioDer  gen- 
eral may,  for  cau&e,  be  removed  at  any  time  by  the  governor,  and  vacaueien  oc- 
curriDg  by  reason  of  any  cansei  filled  by  him  for  unexpired  terms.  In  ao  doing,  tlie 
political  divisioD  and  relation  qe  in  the  original  formation  Bball  be  maiotaiued. 

Sec.  16.  At  the  cl086  of  il^  service  the  commission  j^hall  render  to  the  gov- 
ernor a  full  and  detailed  stEtemextt  of  alt  its  proceedings^  which  shall  iDclude  ft 
complete  list  of  all  dbbursements  and  oitalogae  of  exhibits  presented  at  the  Calum- 
bian  exposition. 

Sec>  17.  Nothing  (□  this  act  shall  be  construed  to  create  any  liability  on  the 
part  of  the  state  in  excess  of  the  appropriation  herein  named. 
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PART  III. 


THE  CODES  OF  CIVIL  AND  CRIMI- 
NAL PROCEDDRE. 


CODE  OF  CIVIL  PROCEDURE.* 

PRELIMINARY    PROVISIONS. 

4537  (1).  The  rule  of  the  common  law,  that  statutes  in  derogation  thereof  are 
to  be  strictly  construed^  has  no  application  to  this  code.  Its  provisions  and  all  pro- 
ceedings under  it  shall  be  liberally  COnstmedy  with  a  view  to  promote  its  object  and 
assist  tne  parties  in  obtaining  justice. 

Especially  should  the  constroction  be  liberal  as  to  the  provisioDS  respecting  the  appearance  of 
parties  and  the  making  op  of  issaes,  to  the  end  that  a  fall  and  fair  hearing  of  cases  on  their  merits 
uukj  be  had.     14,  301  (15  N.  W.,  719).     Provisions  of  code  oonartraed  liberally.     2, 137. 

TITLE  I.— Form  of  Civil  Actions. 

4538  (2).  The  distinction  between  actions  at  law  and  suits  in  equity,  and  the 
form  of  all  such  actions  and  suits  heretofore  existing^,  are  abolished;  and  in  their 
place  there  shall  be  hereafter  but  one  form  of  actioiiy  which  shall  be  called  a 
civil  action. 

Amended  1867,  p.  71.  Distinction  between  actions  at  law  and  saitsin  equity  not  abolished. 
Nature  of  distinction  stated.    4,  575.    Distinction  between  law  and  eqaity  abolished.     8, 116. 

4539  (3).  In  such  action,  the  party  complaining  shall  be  known  as  the 
platntiffy  and  the  adverse- party  as  the  delendant. 

4540  (4).  There  can  be  no  feigned  issues; 'but  a  question  of  fact  not  put  in 
issue  by  the  pleadings  may  be  tried  by  a  jury,  upon  an  order  for  the  trial,  stating 
distinctly  and  plainly  the  question  of  fact  to  be  tried;  and  such  order  is  the  only 
authority  necessary  for  a  trial. 

In  eqaity  cases^coart  may  snbmit  special  fiicts  to  a  Jary.     10, 189  (4  N.  W.,  1040). 

•The  present  Code  of  Ciyil  Procednre  It  that  contained  in,  and  adopted  with,  the  Revised  Statutes  of  18M, 
p.  888,  with  ihe  modiflcatlons  made  by  subsequent  legislatures.  Acta  which  have  not  expresfsly  amended  the 
Code,  but  whose  subject-matter  is  analogous  to  ita  provisions,  are  inserted  therein,  and  may  be  distinguished  firom 
the  original  bv  the  absence  of  duplicate  section  members.  Prior  to  the  Code  of  1866,  the  following,  respectively, 
were  in  force  in  this  state : 

1.  An  act  adopting  certain  parta  of  the  Code  of  Iowa.    1856  p.  56.    In  force  March  16. 

2.  An  act  respecting  practice  and  proceedings  in  courts  of  Justice,  and  for  other  purposes.  1857  (8d  sess.), 
p.  41.    Approved  February  13. 

8.  An  act  to  establish  a  Oode  of  Civil  Procedure.  1F58,  p.  109.  In  force  April  1, 1859.  This  Code  appears  to 
haf  e  been  substantially  re-enacted  by  that  of  1866,  forming  the  basis  for  the  first  eighteen  titles  thereof. 

There  was  also  -'An  act  for  revising,  consolidating,  and  preparing  a  general  code  for  the  territory  of  Ne- 
braska,'* 1855  6,  p.  85 ;  but  this  Is  of  interest  rather  as  the  first  attempt  to  consolidate  the  laws  of  Nebraska,  than 
«■  a  landmark  in  the  history  of  ita  codes  of  civil  practice. 

(969) 
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TITLE  II. — TniB  op  CoMMENOiKa  Civil  Actiokb. 

4641  (S).  Civil  aotions  can  only  be  oommenoed  within  the  time  preaoribed  iv 
this  title,  auer  the  cause  of  action  shdl  have  accrued. 

Statute  is  to  be  constrned  as  one  of  repose,  not  of  payment  6,  370.  Payment  of  pari  \y 
member  of  dissolved  partnership  will  take  cause  oat  of  statute  and  cbarge  the  individual  memben, 
6,  375.  Statute  of  limitations  does  not  run  against  the  state.  1 1,  405  (9  N.  W., 543).  See  21, 
483  (82  N.  W.,  307);  28,  777  (37  N.  W.,  667). 

4542  (6).  An  action  for  the  recovery  of  the  title  or  possession  of  lands^  tene- 
ments; or  hereditaments,  can  only  be  brought  within  ten  years  after  the  cause  of 
such  action  shall  have  accrtjied.  ''^This  section  shall  be  construed  to  apply  ako  to 
mortgages. 

Original  section  read  twenty-one  years.  Amended  and  all  after  *  added  1869,  p.  67.  Statnte 
of  repose.  Must  recover  on  the  strength  of  his  own  title,  not  on  the  weakness  of  his  advecsaiy.  9, 
233  (2  N.  W.,  705).  Occupant  must  not  only  claim  adverse  but  must  occupy  adversely  daring  the 
entire  period.  21,  386  (32  N.  W.,  162).  When  statute  vests  occupant  with  th^  proper^.  4,  46. 
Statute  begins  to  run  at  ouce  on  breach  of  covenant  against  incumbrances.  To  be  considered  as  s 
statute  of  repose.  7,  402.  Statute  of  limitation  will  not  run  against  the  eegtui  que  inui  in  posMi 
sion  of  trust  property  and  bar  his  right  to  the  same  in  favor  of  the  naked  trustee.  21,  412  (32  H. 
W.,  157).  Foreclosure  of  mortgages  barred  in  ten  years.  8,  268.  Fencing,  cultivation,  paying 
taxes,  etc,  constitute  adverse  posiession.  27,  62  (42  N.  W.,  915).  A  deed  absolute,  hot  oonstnied 
as  a  mortgage  upon  nnoccupi^  lands,  statute  of  limitations  does  not  begin  to  run  until  tender  of 
money  due  and  refusal  to  reconvey .  1,  244.  Mortgage  construed  as  collateral  security  to  note  and 
Toid  when  statute  of  limitations  has  run  against  the  note.  2,  2H.  Suit  to  foredoae  mortgage  is  not 
barred  nntU  ten  years  from  time  itis  due.  14,  418  (16  N.  W.,  433).  The  title  of  ad  verse  claimant 
need  not  be  a  viJid  one.  Open,  notorious,  exclusive,  adverse  possession  for  ten  years  gives  good 
title.  17,  237(22N.W.,  460).  Tax  deed  though  void  is  color  of  title.  Color  of  title  is  not  neces- 
sary to  adverse  possession.  17,  81  (22  N.  W.,  453);  17,  94  (22  N.  W.,  226).  Action  to  foratet 
mortgage  may  be  brought  at  any  time  within  ten  years.  12,  464  (12  N.  W.,  1);  17, 252  (22  N.  W., 
690).  Lease  by  defendant  in  ejectment  of  plaintiff's  nninclosed  land  held  not  to  stop  rnnning  of 
statute  as  to  an  adjoining  strip  enclosed  by  defendant  24,  669  (39  N.  W.,  839).  Statate  not 
suspended  on  account  of  minority  of  children  when  it  began  to  run  in  lifetime  of  father.  24,  674 
(39  N.  W..  841) .  Taking  of  tax  deed  does  not  suspend  statute.  27,  54  (42  N.  W.,  749).  On  &cts 
stated,  held  that  defendant  being  in  possession  for  ten  years  action  barred.  22, 696  (35  N.  W.^  883); 
4,45.    See  28,  75  (36  N.W.,  361). 

4543  (7).  Any  person  entitled  to  commenoe  any  action  for  the  recovery  of  the 
title  or  possession  of  any  lands,  tenements^  or  hereditaments,  who  may  be  under  any 
legal  disability  when  the  cause  of  action  accrues,  may  bring  such  action  within  ten 
years  after  disability  is  removed,  and*at  no  time  thereafter. 

Amended  1873;  G.  S.,  525. 

4544  (8).  An  action  for  the  forcible  entry  and  detainer,  or  forcible  de- 
tainer only^  of  real  property  can  only  be  brought  within  one  year  after  the  cause  of 
such  action  shall  have  accrued. 

4545  (9).  Civil  actionSy  other  than  for  the  recovery  of  real  property,  oao 
only  be  brought  within  the  following  periods,  after  cause  of  action  shall  have  ao- 
crued : 

A  partial  payment  or  new  promise  made  after  debt  1b  barred  will  revive  it  16, 21  (19  N.  W., 
615,  970).    (General  demurrer  raises  question  of  limitations.     16,  4  (19  N.  W.,  763). 

4546  (10).  Within  five  years,  an  action  upon  a  specialty,  or  any  agreelnent, 
contract,  or  promise  in  writing,  or  foreign  judgment 

Village  warrants  barred  in  five  years.  24,  242  (3»  N.  W.,  737).  Action  to  foreclose  tax  lien 
barred  in  five  years  after  time  for  redemption  expires.  21,  547-8  (32  N.  W.,  598);  27,  434-5  (43 
N.  W.,  256).  Action  for  damaKes  for  a  breach  of  covenant  may  be  brooght  within  five  years.  21, 
533  (32  N.  W.,  574).  A  promissory  note  secured  by  mortgage  is  not  a  specialty  within  the  meaniof 
of  the  statate.  5,  88.  Foreign  judgment  properly  authenticated  is  conclusive  npon  the  subjeet- 
matter  but  not  upon  the  jurisdiction  of  the  court  in  which  it  was  pronounced.  6.  528.  Action  on 
foreign  judgment  may  be  defended  when  such  judgment  was  obtained  by  fraud.  22,  311  (34  N.  W., 
891).  Statute  of  limitations  for  and  against  municipal  corporations.  22,  200  (34  N.  W.,  377). 
Statute  runs  during  temporary  absence  from  the  state.  4,  29.  Defendant  must  have  lived  five 
full  years  in  Nebraska  before  action  on  foreign  judgment  is  barred.  24,  180, 186  (38  N.  W.,  S'30). 
See  25,  691.  Judgment  of  other  state  court  is  a  foreign  judgment  25,  107  (41  N.  W.,  111).  Sea 
21,  679  (33  N.  W.,  478).  ^.g,.,,,  .^ GOOgk 
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4547  (11).  Within  four  years,  an  action  upon  a  contract  not  in  writingi. 
expressed,  or  applied ;  an  action  upon  a  liability  created  by  statute,  other  than  a 
forfeiture  or  penalty. 

Has  no  applioation  to  a  tat.  IS,  202  (24  N.  W.,  705).  Applies  to  money  received  by  aeent 
ibr  principal.     20, 693  (31 N.  W.,  240).  *-*-  .r  j -b 

4548(12).  Within  four  years,  an  action  for  trespass  upon  real  property  ;^ 
an  action  for  taking,  detaining,  or  injuring  personal  property,  including  action* 
for  the  specific  recovery  of  personal  property;  an  action  for  an  iiynry  to  the 
rights  of  the  plaintiff,  not  arising  on  contract,  and  not  hereinafter  enumerated^ 
an  action  for  relief  on  the  ground  of  firaud,  but  the  cause  of  action  in  such  case- 
shall  not  [be]  deemed  to  have  accrued  until  the  discovery  of  the  fraud. 

Statute  commences  to  ran  as  soon  as  plaintiff  learns  facts  which,  on  inquiry  suggested  thereby,^ 
would  lead  to  the  discovery  of  the  fraud.  28,  479  (44  N.  W.,  490).  Statute  does  not  begin  U> 
»un  until  discovery  of  fraud.  4,  95.  Action  by  junior  incumbrancer  on  ground  of  fraud  shalt 
be  broufKht  within  four  years  from  the  discovery  of  the  fraud.  21,  421  (32  N.  W.,  74).  Prosecu- 
tion for  bastardy  commeuced  more  than  four  years  after  birth  of  child  not  barred  where  evidence 
shows  that  accused  is  putative  father,  and  that  mother  has  continued  to  insist  on  his  snooortinir  it. 
24*  781  (40  N.  W.,  308).     See  24,  793  (40  N.  W.,  309) ;  28,  571  (44  N.  W.,  736). 

4549  (13).  Within  one  year  an  action  for  libel,  Blander,  asSault  and  bat- 
tery, malicious  prosecutioili  or  false  imprisonment;  an  action  upon  a  statute 
for  a  penalty  or  forfeiture,  but  where  the  statute  giving  such  action  prescribes  a 
different  limitation,  the  action  may  be  brought  within  the  period  so  limited. 

4550(14).  An  action  upon  the  official  bond  oVondertc^ing  of  an  executor, 
administrator,  guardian,  sheriff,  or  any  other  officer,  or  upon  the  bond  or  undertak- 
ing given  in  attachment,  injunction,  or  in  any  case  whatever  required  by  statute, 
can  only  be  brought  within  ten  years. 

Action  on  county  treasurer's  bond  may  be  brought  any  time  within  ten  years.  22,  229  (34 
N.W.,629). 

4551  (15).  Actions  brought  for  damages  gro\ving  out  of  the  fiEtilure  or  want 
of  consideration  of  contracts,  express  or  implied,  or  for  the  recovery  of  money 
paid  upon  contracts,  express  or  implied,  the  consideration  of  which  has  wholly  or  in 
part  failed,  shall  be  brought  within  four  years. 

4552  (16).  An  action  for  relief  not  hereinbefore  proyided  for,  can  only  be 
brought  within  four  years  after  the  cause  of  action  shall  have  accrued. 

See  21,  433  (32  N.W., 74). 

4553  (17).  If  a  person  entitled  to  bring  any  action  mentioned  in  this  title,  ex- 
cept for  a  penalty  or  forfeiture,  be,  at  the  time  the  cause  of  action  accrued,  within 
the  age  of  twenty-one  years,  a  married  woman,  insane,  or  imprisoned,  every  such 
person  shall  be  entitled  to  bring  such  action  within  the  respective  times  limited  by 
this  title  after  such  disability  shall  be  removed.  The  absence  from  the  state, 
death,  or  other  disability  of  a  non-resident,  save  the  cases  mentioned  in  this  section,, 
shall  not  operate  to  extend  the  period  within  which  actions  in  rem  shall  be  com- 
menced by  and  against  such  non-resident  or  his  representatives. 

In  iMroceeding:f»  rem  absence  from  ttie  state  does  not  opexate  to  extend  time.    6,  466. 

4551  (18).  All  actions  or  causes  of  action  which  are  or  have  been  barred 
by  the  laws  of  this  state,  .or  any  state  or  territory  of  the  United  States,  shall  be 
deemed  barred  under  the  laws  of  this  state. 

Intended  to  include  mortgages.     6,  89.    See  8,  332 ;  27,  265  (42  N.  W.,  1039). 

4556  (19).  An  action  shall  be  deemed  commenced,  within  the  meaning  of 
this  title,  as  to  the  defendant,  at  the  date  of  the  summons  which  is  served  on  him  ; 
where  service  by  publication  is  proper,  the  action  shall  be  deemed  ^mmenced  at  the 
date  of  the  first  publication,  which  publication  shall  be  regularly  made. 

Statute  of  limitation  stops  running  at  the  date  of  snmmoDB  which  is  served,  and  in  case  of  con- 
structive service  is  at  the  date  of  the  first  publication .     1 9,  36  (26  N.  W. ,  61 4).     An  alias  summons 
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in  proceedings  in  error  issaed  more  than  a  year  from  date  of  final  order  is  too  late.     IS^SSl  (13  N. 
W.,  212).     Cited,  11,  348  (7  N.  W.,  637). 

4556  (20).  If,  when  a  cause  of  action  accrues  against  a  person,  he  be  out  of 
the  state,  or  shall  have  absconded  or  concealed  himself,  the  period  limited  for 
the  commencement  of  the  action  shall  not  begin  to  run  until  he  come  into  the  state, 
or  while  he  is  absconded  or  concealed;  and  if  after  the  cause  of  the  action  accmes 
he  depart  from  the  state,  or  abscond,  or  conceal  himself,  the  time  of  his  abfienoe  or 
concealment  shall  not  be  computed  as  any  part  of  the  period  within  which  the  action 
must  be  brought. 

Person  absent  from  the  state  or  abeconding  statute  does  not  mn  against.  22,  553  (35  N-  ^  > 
411).  Debtor  mnst  reftide  for  the  fnU  statotory  time  within  the  state  before  action  is  barred.  9 
502  (4  N.  W.,  85).  Where  party  makes  note  in  another  state  and  continues  to  reside  there  over  tbne 
years  and  then  removes  to  Nebraska,  he  cannot  add  the  time  resided  there  to  time  resided  here  to 
makeup  thefive  years'  limitation.  12,  501  (11  N.  W.,  752).  This  section  applies  to  all  peraonal 
•oauses  of  action  whether  they  accrue  within  or  without  this  state  or  in  favor  of  a  resident  or  bob- 
resident  thereof.     12,  472  (11  N.  W.,  729).     Cited,  22,  186. 

4557  (21).  When  a  danse  of  action  has  been  fully  barred  by  the  laws  of 
any  state  or  country  whei«  tlie  defendant  has  previously  resided,  such  bar  shall  be 
the  same  defense  in  this  state  as  though  it  had  arisen  under  the  provisions  of  this 
title. 

4558  (22).  In  any  cause  founded  on  contract,  when  any  part  of  the  principal 
or  interest  shall  have  been  paid,  or  an  acknowledgment  of  an  existing  liability, 
debt,  or  claim,  or  any  promise  to  pay  the  .^Hine,  shall  have  been  made  in  writing, 
an  action  may  be  brought  in  such  case  within  the  period  prescribed  for  the  same, 
after  such  payment,  acknowledgment,  or  promise. 

A  promise  to  be  available  must  be  in  writing.  20,  594  (31  N.  W.,  4240).  Part  payment  on  a 
promissory  note  removes  the  bar  of  the  statute.  14,  194  (15  N.  W.,  345).  The  payment  of  a 
dividend  by  the  assign^  of  an  insolvent  does  not  renew  the  debt.  17,  90  (22  N.  W.,  229).  How 
paHial  payments  applied  with  reference  to  statute.  28,  587  (37  N.  W  ,  267).  See  16,  21;  16,55 
(19  N.  W.,  697);  11,  418(8  N.  W.,  391.) 

4559  (23).  In  all  actions  upon  bills  of  exchange  or  promissory  notes,  or  other 
written  instruments,  whenever  any  of  the  parties  thereto  are  designated  by  the 
initial  letter  or  letters,  or  some  contraction  of  the  Christian  or  first  name  or 
names,  it  shall  be  sufficient  to  designate  such  person  by  the  name,  initial  letter  or 
letters,  or  contraction  of  the  first  name  or  names,  instead  of  stating  the  Christian  or 
first  name  or  names  in  full. 

4560  (24).  Any  company  or  association  of  persons  formed  for  the  purpose 
of  carrying  on  any  trade  or  business,  or  for  the  purpose  of  holding  any  species  of 
property  in  this  state,  and  not  incorporated,  may  sue  and  be  sued  by  such  asnl 
name^s  such  covapaof,  |)artnership,- or  ^association  may  have  assumed  to  itself  or 
be  known  by,  and-^it  shall  not  be  necessary  in  such  case  to  set  forth  in  the  prbidSs'' 
or  pleading,  or  to  prove  at  the  trial  the  names  of  the  persons  composing  such  oom- 
pany. 

Failure  to  set  out  names  of  partners  in  petition  not  fatal.  20,  324  (30  N.  W.,  53).  Actioo 
against  C.  C.  and  H.  R.,  in  business  under  firm  name  of  C.  &  R.,  is  an  action  against  the  iDdiHdnal 
members;  if  one  only  can  be  served  with  summons,  jurisdiction  over  him  is  required.  27, 200  (43 
N.  W.,  344).  A  petition  in  which  plaintiffs  are  set  out  as  *'  Weiss  &  Mall  Co.,  a  partnership  doing 
business  in  the  state  of  Iowa,''  is  bad.  28,  o66  (44  N.  W.,  470).  In  actions  against  partners  oo« 
partnership  contract^  all  partners  should  be  joined,  but  omission  of  a  party  as  co-defendant  not 
ground  for  nonsuit  and  can  only  be  taken  advantage  of  by  plea  in  abatement  properly  verified.  1, 
f^O.  Makers  of  note  payable  to  *' People's  Bank"  estopped  to  deny  payee's  legal  capacity  to  sue 
thereon.  27,  580  (43  N.  W.,  347).  Assets  of  partnership  liable  for  its  debts.  3,  261 ;  Incoming 
partner  not  liable  for'previously  contracted  debts  unless  there  is  a  special  contract  with  good  con- 
sideration. 6,  326.  Attachment  brought  by  non-resident  partnership  is  not  void.  12,  688  (12  N. 
W.,  95).  May  be  proven  by  admissions  of  the  individual  members.  4,  ^^78.  Sufficient^  of  notite, 
query.     1,  290.     See  25,  239  (41  N.  W.,  161 ). 
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4561  (25).  Ptooess  against  any  such  company  or  jBrm  shall  be  served 
by  a  copy  left  at  their  usual  place  of  doing  business  within  the  county,  with  one  of 
the  members  of  such  company  or  firm,  or  with  the  clerk  or  general  agent  thereof,, 
and  executions  issued  on  any  judgments  rendered  in  such  proceedings  shall  be  levied 
only  on  partnership  property. 

Service  on  partnership  at  its  asaal  place  of  boainess  safficient  22,  748  (36  N.  W.,  147).  Thia 
is  cmualative  and  does  not  prevent  service  on  the  individuals.     26,  69a  (41  N.  W.,  765). 

4562  (26).  In  cases  where  a  company  shall  sue  in  its  partnership  name,  such 
company  shall  procure  the  writ  to  be  endorsed  by  a  responsible  surety,  resident  of 
the  county,  for  costs,  or  otherwise  give  securitv  for  COSts. 

Keqairja^ient  of  secnrity  foricofltsus  noli  jnrisdicfeional.  12,  40  (10  N.  W.,  466).  Security  for 
costs  is  an  essential  prerequisite  to  maintenance  of  an  action.  7,  246.  Bot »  firm  may  be  surety 
for  plaintiff.  '  17,  269  (22  N.  W.,  422). 

4563  (27).  If  the  plaintiff,  in  any  judgment  ^  rendered  agBlDSt  any 
company  or  partnership,  shall  seek  to  charge  the  individual  property  of  the 
persons  composincr  such  company  or  firm,  it  shall  be  lawful  for  him  to  file  a  bill  id 
chancery  against  the  several  members  thereof,  setting  forth  his  judgment  and  the  in- 
sufficiency of  the  partnership  property  to  satisfy  the  same,  and  to  have  a  decree  for 
the  debt,  and  an  award  of  execution  against  all  such  persons,  or  any  of  them,  as 
may  appear  to  have  been  members  of  such  company,  association,  or  firm. 

Where  action  is  brought  against  the  partners  indiyidaally,  upon  a  judgment  obtained  against 
the  firm,  the  petition  mnst  allege  that  the  partnership  property  is  insufficient  to  satisfy  the  judg- 
ment.   10,262(4N.W.,977);   14, 109  (35  N.  W.,  232). 

Sec  28  repealed.    G.a,713. 

TITLE  III.— Parties  to  Civil  Actions. 

4564  (29).  Every  action  must  be  prosecuted  in  the  name  of  the  real  party 

in  interest,  except  as  otherwise  provided  in  section  thirty-two. 

Real  party  in  interest  is  party  entitled  to  proceeds.  22,  684  (35  N.  W.,  669).  A  naked  as- 
signment will  not  support  an  action  by  the  assignee.  23,  462  (36  N.  W.,  755).  Where  a  chose  in 
action  is  assigned,  the  assignee  is  the  proper  peison  to  bring  an  action  thereon.  1,  328.  ActioD 
will  lie  in  name  of  county  agninst  treasurer  for  money  due  the  county.  22,  827  (36  N.  W.,515). 
Action  maintained  in  the  name  of  real  party  in  interest.  4,  185.  A  person  not  nominally  a  party 
to  a  suit  mast  be  shown  by  the  petition  to  have  some  interest  in  proceedings  before  he  will  be  al* 
lowed  to  defend.     8,  463.    See  25,  238  (41  N.  W.,  151);  29,  292  (46  N.  W.,  631). 

4565  (30).  The  assignee  of  a  thing  in  action  may  maintain  an  action  thereon 
la  his  own  name  and  behalf,  without  the  name  of  the  assignor.     * 

4566  (31).  In  the  case  of  an  assignment  of  a  thing  in  action  the  action  by 
the  assignee  shall  be  without  prejudice  to  any  set-off  or  other  defense  now  al- 
lowed; but  this  section  shall  not  apply  to  n^otiable  bonds,  promissory  notes,  or 
bills  of  exchange,  transferred  in  good  &ith,  and  upon  good  consideration  before 
doe. 

Endorsee  fbr  collection  may  sae  in  his  own  name,  bnt  subject  to  equitable  defenses  of  maker. 
27)  430-1  (43  N.  W,j  241).  Defens*^  available  against  one  not  an  innocent  purchaser;  knowledge 
of  agent  charges  principal.  20,  586  (31  N.  W.,  387).  Assignment  of  mortgage  only  to  innocent 
purchaser  does  not  prevent  plea  of  usury.  19,  642  (28  N.  W.,  286).  Assignment  of  notes  secured 
bj  real  estate  mortgage  carries  the  security  with  it.    4,  209;  6,  210. 

4567  (32).  An  executor,  administratori  guardian,  trustee  of  an  express  trust, 
a  person  with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of  another, 
or  a  person  expressly  authorized  by  statute,  may  bring  an  action  without  joining 
with  nim  the  person  for  whose  benefit  it  is  prosecuted.  Officers  may  sue  and  be 
soed  in  such  name  as  is  authorized  by  law,  and  official  bonds  may  be  sued  upon  in 
the  same  way. 

Agent  may  bring  suit  in  his  own  name  when  note  is  made  to  him  or  order.  13,  208  (13  N. 
W.,  201).  Official  bonds,  how  prosecuted.  9,  434  (2  N.  W.,  742-892).  Action  by  husband  for 
surrender  value  of  insurance  policy  on  his  own  life  in  favor  of  his  wife,  sustained.  11,  172  (7  X» 
W.,  746).     Cited,  29,  558  (45  N.  W.,  788). 

Bees.  33  and  34  repealed.     G.  S.,  713. 
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4568  (35).  If  a  husband  and  wife  be  sued  together,  th(e  wife  may  defend 
-for  her  own  right;  aod^  if  the  husband  o^lect  to  defend,  she  may  defend  for  hb 
right  also. 

4569  (36).  The  action  of  an  infiEtnt  most  be  brought  by  his  guardian  or  nert 
friend.  When  the  action  is  brought  by  his  next  friend  the  court  has  power  to 
dismiss  it  if  it  is  not  for  the  benefit  of  the  infant;  or  to  substitute  the  guardian  of 
the  infant,  or  any  person,  as  the  next  friend. 

4570  (37).  The  guardian,  or  the  next  friend,  is  liable  for  the  costs  of  the 
action  brought  by  him,  and,  when  he  is  insolvent,  the  court  may  require  security 
for  them.     Either  may  be  a  witness  in  an  action  brought  by  him. 

Infant  not  liable  for  ooeto.  If  becoming  of  fnli  age  daring  the  pendency  of  the  action  he  dis- 
•claims  all  benefits,  cannot  be  charged  with  costs.     8,  S4S, 

4571  (38).  The  defense  of  an  infant  must  be  by  a  gnardian  for  the  sniti 
who  may  be  appointed  by  the  court  in  which  the  action  is  prosecuted,  or  by  a  judge 
thereof,  or  by  a  probate  judge.  The  appointment  cannot  be  made  until  after  service 
of  the  summons  in  the  action  as  directed  by  this  code* 

Bee  16,  297  (18  N.W.,  57). 

4572  (39).  The  appointment  may  be  made  under  the  application  of  the  in- 
fant, if  he  be  of  the  age  of  fourteen  years,  and  apply  within  twenty  days  after 
the  return  of  the  summons.  If  he  be  under  the  age  of  fourteen,  or  n^lect  so  to 
apply,  the  appointment  may  be  made  upon  the  application  of  any  friend  of  the  in- 
fant, or  on  that  of  plaintiif*  in  the  action. 

4573  (40).  All  persons  having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  relief  oemanded,  may  be  joined  as  plaintifBsi,  except  as  otherwise 
provided  in  this  act. 

Tenants  in  common  may  Join  in  ejectment  for  poesession  of  real  estate.  10,  701  f28  N.  W., 
325).  AH  parties  interested  in  a  replevin  bond  may  join  in  a  sait  npon  it.  14,  163  (l5  N.  W., 
-218).     Applicable  to  actions  in  replevin.     21,  710  (33  N.  W. ,  254). 

4574  (41).  Any  petSon  may  be  made  a  defendant  who  has  or  claima  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a 
<x>mplete  determination  or  settlement  of  the  question  invoked  therein. 

Cannot  be  changed  into  a  Salt  in  equity  nor  into  one  for  money,  neither  does  offtet  or  ooan- 
ter-daim  lie.  20,  299  (30  N.  W.,  64);  22,  586  (36  N.  W.,  m).  All  defendants  in  a  Joint  jndg- 
ment  are  necessary  parties  to  proceedings  in  error.     20,  622  (46  N.  W.,  91). 

4575  (42>).  Of  the  parties  to  the  action,  those  who  are  nnited  in  interest 
mnst  be  joined  as  plaintiffs  or  defendants ;  but  if  the  consent  of  one  who  should 
have  been  joined  as  plaintiff  cannot  be  obtained,  he  may  be  made  a  defendant,  the 
reason  being  stated  in  the  petition. 

Not  all  con tribn tors  to  fand  by  which  church  edifice  was  built  need  Join  in'action  to  resfnli 
sale  thereof.     27,  396  (43  N.  W.,  174). 

4576  (43).  When  the  question  is  one  of  common  or  general  interest  of 
•many  persons,  or  when  the  parties  are  very  numerous,  and  it  may  be  imprac- 
ticable to  bring  them  all  before  the  court^  one  or  more  may  sue  or  defend  for  the 
benefit  of  all. 

4577  (44).  Persons  severally  liable  upon  the  same  obligation  (H*  instnh 
ment,  inclnding  the  parties  to  bills  of  exchange  and  promissory  notes,  ^^7f  &U  o^ 
any  of  them,  be  included  in  the  same  action,  at  the  option  of  the  plaintiff. 

See  1,  460. 

4578  (45).  An  action  does  not  abate  by  the  death,  marriage,  or  other  dis- 
ability of  a  party,  or  by  the  transfer  of  any  interest  therein  during  its  pendency, 
if  the  cause  of  action  survive  or  continue.  In  the  case  of  the  marriage  of  a  female 
|)arty,  the  fact  being  suggested  on  the  record,  the  husband  may  be  made  a  party 
with  his  wife ;  and  in  the  case  of  the  death  or  other  disability  of  a  party,  the  court 
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day  allow  the  action  to  continue  by  or  against  his  representative  or  successor  in 
interest.  In  case  of  any  other  transfer  of  interest^  the  action  may  be  continued  in 
the  name  of  the  original  party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  subsitituted  in  the  action. 

Transfer  of  interest  of  party  to  his  co-plaintiff  is  no  ground  for  dismissing  the  action.  18, 
249  (13  N.  W.,  277).  Purchase  of  plaintiff's  interest  not  cause  for  dismissal.  20.  280  (29  N.  W., 
936).    Last  claqse  cited,  18,  514  (14  N.  W.,  627).     Cited,  12,  330  and  333  (11  K.  W.,  303). 

4579  (46).  The  court  may  determine  any  controversy  between  parties  before 
it|  when  it  can  be  done  without  prejudice  to  the  rights  of  others,  or  by  saving  their 
fights;  but  when  a  determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  order  them  to  be  brought  in. 

Sapreme  court  on  appeal  will  not  adjudicate  rights  of  one  not  made  a  party  below.  27, 700, 
706  (43  N.  W.,  423).  Assignee  not  allowed  to  come  in.  14,  429  (16  K.  W.,  434).  An  equity 
cause  in  which  not  all  parties  were  before  the  district  court,  will  be  remanded  by  the  supreme  court 
for  the  purpose  of  haying  such  parties  brought  in.     29,  6.'>6  (45  N.  W.,  636). 

4580  (47).  When,  in  an  action  for  the  recovery  of  real  or  personal  property, 
any  person  having  an  interest  in  the  property  applies  to  be  made  a  party,  the 
•court  may  order  it  to  be  done. 

The  right  to  the  property  must  be  directly  in  issue.     17,  403  (22  N.  W.,  788). 

4581  f48).  [Property— Preservation— Interpleader.]— Upon  the  aflSda- 
vit  of  a  deiendant  before  answer  in  an  action  upon  contract,  or  for  the  recovery  of 
personal  property,  that  some  third  party,  without  collusion  with  him,  has  or  makes 
a  claim  to  the  subject  of  the  action,  and  that  he  is  ready  to  pay  or  dispose  of  the 
same,  as  the  court  may  direct,  the  court  may  make  an  order  for  the  safe-keeping, 
or  for  the  payment,  or  deposit  in  court,  or  delivery  of  the  subject  of  the  action,  to 
-such  person  as  it  may  direct,  and  an  order  requiring  such  third  party  to  appear  in  a 
•reasonable  time  and  maintain  or  relinquish  his  claim  against  the  defendant.  If 
such  third  party,  being  served  with  a  copy  of  the  order  by  the  sheriff,  or  Fueh  other 
person  as  the  court  may  direct,  fail  to  appear,  the  court  may  declarie  him  barred  of 
rail  claim  in  respect  to  the  subject  of  the  action,  against  the  defendant  therein.  If 
such  third  party  appear,  he  shall  be  allowed  to  make  himself  defendant  in  the 
.action,  in  lieu  of  the  original  defendant,  who  shall  be  discharged  from  all  liability 
ito  either  of  the  other  parties  in  respect  to  the  subject  of  the  action,  upon  his  com- 
pliance with  the  order  of  the  court  for  the  payment,  deposit,  or  delivery  thereof. 

4682  (49).  The  provisions  of  the  last, section  shall  be  applicable  to  an  action 
}>rought  against  a  sherifE^  or  other  officer,  for  the  recoveiy  of  personal  property, 
"taken  by  him  nnder  execution,  or  for  the  proceeds  of  such  property  so  taken 
.and  sold  by  him.  And  the  defendant  in  such  action  shall  be  entitled  to  the  benefit 
-of  those  provisions  against  the  party  in  whose  favor  the  execution  issued^  upon  ex- 
hibiting to  the  court  the  process  under  which  he  acted,  with  his  affidavit  that  the 
property,  for  the  recovery  of  which,  or  its  proceeds,  the  action  is  brought,  was  taken 
under  such  procesa. 

4683  (50).  [Interested  party  SUbstitated.]- In  an  action  against  a  sher- 
iff,  or  other  officer,  for  the  recovery  of  property  taken  under  an  execution,  and  re- 
plevied by  the  plaintiff  in  such  action,  the  court  may,  upon  application  of  the  de- 
fendant, and  of  the  party  in  whose  favor  the  execution  issued,  permit  the  latter  to 
be  substituted  as  tne  defendant,  security  for  the  costs  being  given. 

Sabetitation  must  be  made  before  final  Jadgment.     8, 467. 

Sees.  4584  to  4566.  *'Aii  act  to  amend  title  three  (3)  of  the  Code  of  Civil  Prooedare  of  the 
^Compiled  Statutes  of  the  state  of  Nebraska  entitled  '  Parties  to  Civil  Actions/  and  to  provide  for 
the  intervention  of  third  parties  claiming  an  interest  in  the  event  of  any  suit  pending  or  to  be 
ibronght  in  any  of  the  coarts  of  the  state  of  Nebraska.*'    1887,  p.  655.     In  force  July  1. 

4584.  Any  person  who  has  or  claims  an  interest  in  the  matter  in  litigation^ 
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in  the  saooess  of  either  of  the  parties  to  an  action,  or  against  both^  in  anj  adicxr 
pending  or  to  be  brought  in  any  of  the  courts  of  the  state  of  Nebraska^  may  become 
a  party  to  an  action  between  any  other  persons  or  corporations,  either  by  joining 
the  plaintiff  in  claiming  what  is  sought  by  the  petition,  or  by  uniting  with  the  de- 
fendants in  resisting  the  claim  of  the  plaintiff,  or  by  demanding  anything  adversdy 
to  both  the  plaintiff  and  defendant,  either  before  or  after  issue  lias  joined  in  tiie 
action,  and  before  the  trial  commences. 

See  20,  630  (31  N.  W.,  488)  ;  22,  686  (36  N.  W.,  113). 

4585.  The  court  shall  determine  upon  the  intervention  at  the  same  time  Uiat 
the  action  is  decided,  and  if  the  claim  of  the  intervenor  is  not  sustained  he  shall 
pay  all  costs  of  the  intervention. 

4586.  The  intervention  shall  be  by  petition,  which  must  set  forth  the  facts  on 
which  the  intervention  rests,  and  all  the  pleadings  therein  shall  be  governed  by  the 
same  rules  as  obtain  in  regard  to  other  pleadings  provided  for  by  the  code.  But 
if  such  petition  is  filed  during  term  the  court  shall  direct  the  time  in  which  answers 
thereto  shall  be  filed. 

TITLE  rv. — The  Countt  m  which  Actions  Abe  to  Be  Bbought. 

4587  (51).  All  actions  to  recover  damages  for  any  trespass  upon  or  any  injury 
to  real  estate  shall  be  brought  only  in  the  county  where  such  real  estate  is  situ- 
ated, and  all  *actious  for  the  following  causes  must  be  brought  in  the  county  in  which 
the  subject  of  the  action  is  situated,  except  as  provided  in  section  fifty-two  (52): 
Fird — ^For  the  recovery  of  real  property  or  of  an  estate  or  interest  therein. 
Second — For  the  partition  of  real  property.  Third — For  the  sale  of  real  prop- 
erty under  a  mortgage,  lien,  or  other  iucumbraoce  or  charge;*  Provided,  All  actions 
now  pending  in  any  district  court  for  any  of  the  causes  mentioned  in  this  section^ 
not  within  the  county  wherein  such  real  estate  is  situated,  shall  remain^  be  tried,  and 
disposed  of  in  the  county  where  commenced.    « 

Original  section  comprised  only  matter  from  *  to  *;  remainder  added,  1889,  p.  376.  6.  385. 
Cited,  12,  342  (11  N.  W.,  431);  29,  601  (46  N.  W.,  39). 

4588  (52).  If  the  real  property,  the  subject  of  the  action,  be  an  entire  tract* 
and  situated  in  twO  or  more  counties,  or  if  it  consists  of  separate  tracts  situated 
in  two  or  more  counties,  the  action  may  be  brought  in  any  county  in  which  any  tract 
or  part  thereof  is  situated,  unless  it  be  an  action  to  recover  the  possession  thereof. 
And  if  the  property  be  an  entire  tract,  situated  in  two  or  more  counties,  an  action 
to  recover  the  possession  thereof  may  be  brought  in  either  of  such  counties;  but  if 
it  consists  of  separate  tracts  in  different  counties,  the  possession  of  such  tracts  must 
be  recovered  by  separate  actions  brought  in  the  counties  where  they  are  situated. 

Cited,  11,  307  (9  N.  W.,  36);  21,  683  (33  N.  W.,  424). 

4589  (53).  An  action  to  to  compel  the  Specific  performance  of  a  contract  of 
sale  of  real  estate  may  be  brought  in  the  county  where  the  defendants,  or  any  of 
them,  reside. 

11,  605  (10  N.  W.,  526);  20,  397  (30  N.  W.,  406). 

4590  (54).  Actions  for  the  following  causes  must  be  brought  in  the  county 
where  the  cause,  or  some  part  thereof,  arose:  First — An  action  for  the  recOYery  of 
a  fine,  forfeiture,  or  penalty,  imposed  by  the  statute;  except  that,  when  it  is  im- 
posed for  an  offense  committed  on  a  river,  or  other  stream  of  water,  or  road  which 
is  the  boundary  of  two  or  more  counties,  the  action  may  be  brought  in  any  oonnty 
bordering  on  such  river,  water-course,  or  road,  and  opposite  to  the  place  where  the 
offense  was  committed.     Second — An  action  against  a  public  officer,  for  an  act 
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doDe  by  him  in  virtue  or  under  color  of  his  oflSce,  or  for  a  neglect  of  his  official 
duty.     Third — An  action  on  the  official  bond  or  undertaking  of  a  public  officer. 
An  action  on  judgment  of  amercement  may  be  brought  against  the  sureties  on  sheriff's  official 
lH>nd  in  oonnty  where  the  amercement  was  had.     14,  534  (16  N.  W.,  827). 

4591  (55).  An  action  other  than  one  of  those  mentioned  in  the  first  three  seo- 
tioDS  of  this  title^  against  a  corporation  created  by  the  laws  of  this  state,  may  be 
brought  in  the  county  in  which  it  is  situated,  or  has  its  principal  office  or  place  of 
business;  but  if  such  corporation  be  an  insurance  company,  the  action  may  be 
brought  in  the  county  where  the  cause  of  action,  or  some  part  thereof,  arose. 

4592  (56).  An  action  against  a  railroad  company,  or  an  own6rof  alineof 
mail  stages,  or  other  coaches,  for  an  injury  to  person  or  property  upon  the  road  or 
line,  or  upon  a  liability  as  a  carrier,  may  be  brought  in  any  country  through  or 
iDto  which  the  said  road  or  line  paases. 

Applies  to  action  against  railroad  company  for  damages  from  overflow  caused  by  one  of  its 
bridgee.     29, 501  (46  N.  W.,  39). 

4593  (57).  An  action  other  than  one  of  those  mentioned  in  the  first  three  sec- 
tions of  this  title,  against  a  tumpiko  road  •  company ,  may  be  brought  in  any 
county  in  which  any  part  of  the  road  lies. 

4594  (58).  The  provisions  of  this  title  shall  not  apply  in  the  case  of  any 
corporation  create  by  a  law  of  this  state  whose  charter  prescribes  a  place  where 
alone  a  suit  against  such  corporation  may  be  brought. 

4595  (59).  An  action  other  than  one  of  those  mentioned  in  the  first  three 
sections  of  this  title,  against  a  non-resident  of  this  state  or  a  foreign  corporation, 
may  be  brought  in  any  county  in  which  there  may  be  property  of,  or  debts  owing 
to,  said  defendant,  or  where  said  defendant  may  be  found ;  but  if  said  defendant  be 
a  foreign  insurance  company,  the  action  may  be  brought  in  any  county  where  the 
cause,  or  some  part  thereof,  arose. 

4596  (60).  Every  other  action  must  be  brought  in  the  county  in  which  the 
defendant,  or  some  of  the  defendants,  resides,  or  may  be  summoned. 

Action  against  maker  and  several  endorsees  may  be  brought  in  any  oonnty  where  any  one  of 
the  parties  resides  or  may  be  summoned,  and  summonses  issued  for  the  others  to  the  counties  in 
which  they  respectively  reside  or  may  be  summoned.  14,  213  (15  1^.  W.,  346).  Prosecution 'for 
bastardy  properly  maintained  in  county  where  mother  resides,  though  temporarily  staying  in  an- 
other county 'when  child  was  bom.  24,  37  (37  N.  W.,  943).  A  quo  warranto  may  be  brought  in 
sopreme  court  by  any  citizen.  28,  455  (44  N.  W.,  471).  Must  be  a  necessary  party  and  not  a 
8b«m  defendant.    28,  250  (36  N.  W.,  505).     See  29, 277-8  (45  N.  W.,  460). 

4597  (6 1  )•  In  all  cases  in  which  it  shall  be  made  to  appear  to  the  court  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county  where  the  suit  is  pending,  or  when  the 
judge  is  interested  or  has  been  of  counsel  in  the  case  or  subject-matter  thereof,  or  is 
related  to  either  of  the  parties,  or  is  otherwise  disqualified  to  sit,  the  court  may,  on 
application  of  either  party,  change  the  place  of  trial  to  some  adjoining  county, 
wherein  such  impartial  trial  can  be  had;  out  if  the  objection  be  against  all  the  coun- 
ties of  the  district,  then  to  the  nearest  county  in  the  adjoining  district. 

Amended  1873 ;  G.  8.,  532.  That  numerous  persons  in  the  oonnty  are  biased  or  prejudiced 
is  not  ground  for  change  in  a  civil  case.     26,  48  (40  N.  W.,  604). 

Sees.  4598  and  4599.     **An  act  to  amend  the  code  of  civil  procedure.     1873;  G.  S.,  p.  712. 

4598.  When  an  order  is  made  transferring  a  cause  for  trial,  as  provided  in  the 
preceding  section,  the  clerk  of  the  court  must  transmit  the  pleadings  and  papers 
therein  to  the  clerk  of  the  court  to  which  it  is  transferred.  The  oosts  and  fees 
thereof,  and  of  filing  the  papers  anew,  must  be  paid  by  the  party  at  whose  instance 
the  order  was  made.  The  court  to  which  an  action  is  transferred  shall  have  and  ex- 
ercise over  the  same  the  like  jurisdiction  as  if  it  had  been  originally  commenced 
therein. 
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459d.  Wlieii  an  action  affecting  the  title  of  possession  of  real  estate  has  been 
brought  in  or  trausferred  to  any  court  of  a  connty^  other  than  the  county  in  which 
the  reaf  a^^tate  or  some  portion  of  it  is  situated,  the  clerk  of  such  court  must,  after 
final  judgment  therein,  certify  such  judgment  under  his  seal  of  office,  and  trass- 
mit  the  mme  to  the  corresponding  court  of  the  county  in  which  the  real  estate  af- 
fected by  the  action  is  situated.  The  clerk  reopiving  such  copy  must  file,  docket, 
aDd-recf>rd  tlie  judgment  in  the  records  of  the  court,  briefly  designating  it  as  a  judg- 
ment transferred  from court  (naming  the  proper  court). 

TITLE  V. — Commencement  op  a  Civil  Action. 

CHAPTER   I. — MANNER  OP  COMMENCING  ACTTONS. 

4600  (62).  A  civil  action  must  be  commenced  by  filing  in  the  offioe  of  the 
clerk  of  the  proper  court  a  petition,  and  causing  a  summons  to  be  issued  thereon. 

Anicnded  1869^  p.  63;  1871,  p.  111.  Sammons  mast  be  served  before  jnriadiction  had.  9, 
53fl  (4  N.  W.,  319).  Not  necessary  to  issue  new  summons  on  amended  petition.  28,  692  (45  N. 
W.,  164).     Cited,  10,  333  (6  N.  W.,  413). 

4601  (6S).  The  plaintiff  shall  also  file  with  the  clerk  of  the  court  a  precipe, 
stating  the  natii^  of  the  parties  to  the  action^  and  demanding  that  a  summons  issue 
thereon. 

4602  (64),  The  summons  shall  be  issued  by  the  derk,  shall  be  under  the  seal 
of  the  court  from  which  the  same  shall  issue,  and  shall  be  signed  by  the  clerk.     Its 

style  shall  be,  "The  state  of  Nebraska, county ,''  and  it  shall  be  dated  the  day 

it  13  issued.  It  shall  be  directed  to  the  plaintiff  of  the  county,  and  command  him  to 
notify  the  defendant  or  defendants  named  therein,  that  he  or  they  have  been  sued, 
and  must  answer  the  petition  filed  by  the  plaintiff,  giving  his  name  at  the  time  stated 
therein,  or  the  ^letition  will  be  taken  as  true,  and  judgment  rendered  accordingly. 
And  where  the  action  is  for  the  recovery  of  money  only,  there  shall  be  endorsed  on 
the  writ  the  amount  to  be  furnished, in  the  precipe,  for  which,  with  interest,  judg- 
ment will  be  taken,  if  the  defendant  fail  to  answer.  If  the  defendant  fiiil  to 
appear,  judgment  shall  not  be  rendered  for  a  larger  amount  and  the  costs. 

Need  not  be  in  exact  language  here  given.  ITy  445  (23  N.  W.,  339).  Endorsement  of  amomit 
&nlj  necessary  where  money  judgment  alone  asked.  Judgment  cannot  exceed  endorsement  in  ease 
af  defaalt.  1,  133;  3,  219.  When  the  defendant  fails  to  appear,  it  is  error  to  render  judgment 
for  larger  amoQDt  than  is  endorsed  on  the  summons.  13,  35  (13  N.  W.,  15);  9, 124  (2  N.  W., 
345).  Where  m  an  nnneoessary  case  an  endorsement  is  made,  it  should  not  he  misleading  or  inouB- 
plete.  16^  26  [19  N.  W.,  454).  Jurisdiction  attaches  to  defendant  as  soon  as  legally  served.  2, 
136.  May  be  amended  correcting  mistake,  and  so  amended  relates  hack  to  time  of  service.  4, 
177. 

4603  (65).  Where  the  action  is  rightly  brought  in  any  county,  according  to  the 
provisions  of  title  four,  a  BllIlimonB  shall  be  issued  to  any  other  COlUlty,  against 
any  one  or  more  of  the  defendants  at  the  plaintiff's  request. 

Snmmonfl  may  issue  from  county  court  to  other  counties.  14,  213  (15  N.  W.,  346).  The 
defendant  in  the  county  where  suit  hrought  must  he  a  necessary  and  not  a  sham  defendant  17, 
ma  (23  N.  W.,  501)    See  23,  250  (36  N.  W.,  505). 

4604  (66),  Whenever  the  time  for  bringing  parties  into  court  is  not  fixed  by 
statute^  the  atunmons  shall  be  returnable  on  the  second  Monday  after  the  day 
of  its  date,  but  when  issued  to  any  other  county  than  the  one  in  which  the  action 
is  brought,  it  may  be  made  returnable  at  the  option  of  the  party  having  it  issued, 
on  the  third  or  fourth  Monday  after  its  date.  It  shall  state  the  day  of  the  month 
on  which  it  is  returnable. 

No  diiM^retlon  rested  in  either  the  clerk  or  court.  3,  218.  When  issued  to  another  eoanty, 
may  be  made  retumftble  on  second  Monday  if  plaintiff  so  elect.  27,  853  (44  N.  W.,  511).  Snm- 
mooa  tetnmftble  on  Sunday  or  holiday  not  void.     23,  735  (37  N.  W.,  637). 
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4605  (67).  When  a  writ  is  returned  "not  summoned/'  other  writs  may  bo 
issnedy  until  the  defendant  or  defendants  shall  be  summoned;  and  when  derend- 
^mts  reside  in  different  counties,  writs  may  be  issued  to  such  counties  at  the  same 
tinie. 

Not  necessary  after  amended  petition.  6,  351.  Alia$  anmmons  shoald  not  issne  except  on 
a  retnm  of  "  not  snmmoned,"  bat  a  &ilare  in  this  respect  was  held  not  fatal.  18,  32  (12  N.  W., 
€11). 

CHAPTER  n. — 8ERVI0B  OF  SUMMONS — ^ACTUAL  SERVICE. 

4606  (68).  The  summons  shall  be  served  by  the  officer  to  whom  it  is  di- 
rected, who  shall  endorse  on  the  original  writ  the  time  and  manner  of  service.  It 
may  also  be  served  by  any  person  not  a  party  to  the  action,  appointed  by  the  officer 
to  whom  it  is  directed.  The  authority  of  such  person  shall  be  endorsed  on  the 
writ.  When  the  writ  is  served  by  a  person  appointed  by  the  officer  to  whom  it  is 
^irected^  or  when  the  service  is  made  out  of  this  state,  the  return  shall  be  verified 
by  oath  or  affirmation. 

Where  person  has  been  taken  into  another  county  to  answer  a  criminal  charge,  he  is  exempt 
/rom  service  of  summons  nntU  a  reasonable  time  has  elapsed  to  enable  him  to  retnm  home.  2l| 
4^  (32  N.  W.,  210).  Where  summons  is  directed  to  sheriff  of  particular  county,  private  person, 
^tiiout  appointment,  cannot  serve  it.     18,  281  (13  N.  W.,  404). 

4607  (69).  The  service  shall  be  by  delivering  a  copy  of  the  summons  to  the 
defendant  personally,  or  by  leaving  one  at  his  usual  place  of  residence,  at  any 
time  before  the  return  day. 

Usual  place  of  residence  defined.  22,  .'254  (33  N.  W.,  411).  Leaving  copy  at  place  of  busi- 
ness not  good.  Sf  112.  Summons  served  on  wife  by  leaving  at  house  with  husband  held  good 
alter  judgment  though  she  never  saw  it.  28,  645  (44  N.  W.,  859).  Sherifif's  return  is  not  condu* 
«ive  as  to  the  fact  of  residence,  and  defendant  may  show  that  place  where  copy  was  left  was  not. 
at  the  time,  his  residence.  14,  276  (15  N.  W.,  352).  Keturn  of  summons  against  husband  and 
wife,  showing  only  personal  service  on  former,  will  not  support  judgment  by  default  against  wife. 
a4,136(38N.W.,39). 

4608  (70).  In  all  cases  the  return  must  state  the  time  and  manner  of  service. 
Service  good  on  Harrison  Johnson  if  returned  served  on  "  within  named  H.  Johnson.''    Rec- 
ord of  a  return  of  service  is  absolutely  conclusive.     2, 133. 

4609  (71).  The  officer  to  whom  the  summons  is  directed  must  return  the  same 
^t  the  time  therein  stated. 

Service  on  return  day  good  and  will  support  a  judgment  by  default    1,  432. 

4610  (72).  An  acknowledgment  on  the  back  of  the  spmmons,  or  the  vol* 

imtary  appearance  of  a  defendant  is  equivalent  to  a  service. 

Admission  of  service  on  back  of  summons  held  to  be  equivalent  to  actual  legal  service. 
21y  07  (31  N.  W.,265).  Appearance  waives  defects  in  summons.  6, 106.  Appearance  for  any 
other  purpose  than  to  object  to  the  jurisdiction  of  the  court  waives  defects  in  summons.  4,  512; 
Sy  108:  89  215.  Defendaut  may  appear  specially  to  object  to  jurisdiction  of  court  9,  504  (4  N. 
W.,  237).  Special  appearance  must  be  for  the  sole  purpose  of  questioning  the  right  of  the  court  to 
proceed,  or  court  will  hold  it  a  general  appearance.  8,220.  Special  appearance.  8, 112.  Ap- 
3>earanoe  by  motion  for  relief  waives  all  errors  in  service  and  gives  court  jurisdiction.  16,  96  (19 
N.  W.,  703).  Where  judgment  by  default  is  entered  defendant  may  ask  that  de&nlt  be  opened, 
'  -and  may  then  object  to  the  jurisdiction  of  the  court  over  his  person.  23,  250  (36  N.  W.,  605). 
Answer  to  merits  of  case,  followed  by  trial,  waives  defects.  27, 106  (42  K.  W.,  918).  Where  agent 
enters  appearance  which  is  recognized  by  defendant,  who  files  cross-bill,  snch  appearance  cannot  be 
questioned.     1, 291. 

4611  (73).  A  stunmons  against  a  corporation  may  be  served  upon  the 
president^  mayor,  chairman  of  the  board  of  directors  or  trustees,  or  other  chief  oflB- 
<5er;  or,  if  its  chief  officer  is  not  found  in  the  county,  upon  its  cashier,  treasurer,  sec- 
retary, clerk,  or  managing  agent;  or,  if  none  of  the  aforesaid  officers  can  be  found, 
by  a  copy  left  at  the  office,  or  last  usual  place  of  business  of  such  corporation. 

Where  the  president  or  chief  officer  is  absent  from  the  county,  service  may  be  made  upon  the 
treasurer.     13,  233  (13  N.  W.,  213). 
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4612  (74),  When  the  defeudant  is  an  iucor|>orated  msurance  company,  ^ 
the  action  is  brought  in  a  county  in  which  there  ia  an  agency  thereof ,  the  service  may 
be  upon  the  chief  officer  of  sucli  agency. 

46 13  (75).  When  the  defendant  is  a  foreign  corporation,  having  a  managing 
agent  in  this  state,  the  service  n)ay  be  upon  such  agent. 

3iauAgiDg  ageDt  defined.     1,  15. 

4614  (7(}).  When  the  defendant  is  a  minor  under  the  age  of  fourteen  years, 
the  servict;  must  be  upon  him  and  u|>on  his  guardian  or  father;  or,  if  neither  of 
these  can  be  found,  then  upon  his  mother,  or  the  person  having  the  care  or  control 
of  the  infant,  or  with  whom  he  lives. '  If  neither  of  these  can  be  found,  or  if  the 
minor  be  more  then  fourteen  years  of  age,  service  on  him  alone  shall  be  snfficieoL 
The  manner  of  service  may  be  the  same  as  in  the  cafe  of  adults. 

Unl^aa  it  otherwise  appears  it  will  be  presumed  that  the  officer  did  bis  duty;  and  whsn  serr- 
ioe  made  tipao  a  widow  and  her  children  it  will  be  held  good.    21,  682  (33  N.  W.,  424). 

CONSTRUCTIVE  SERVICE. 

4615  (77),  Service  may  be  made  by  publication  in  either  of  the  foHowin^ 
cases:  First — In  actions  brought  under  the  fifty-first,  fifty-second,  and  fifty-third 
BetaiouB  of  this  code,  where  any  or  all  of  the  defendants  reside  out  of  the  state. 
Second — In  actions  brought  to  establish  or  set  aside  a  will,  where  any  or  all  of  the 
defendant!^  reside  out  of  the  state.  Third — In  actions  brought  against  a  non-resi- 
dent of  this  state,  or  a  foreign  corporation  having  in  this  state  property  or  debts 
owing  to  them,  sought  to  be  taken  by  any  of  the  provisional  remedies,  or  to  be  ap- 
propriated in  any  way.     Fourth — In  actions  which  relate  to,  or  the  subject  of  which 

18,  i^al  or  personal  property  in  this  state  where  any  defendant  has  or  claims  a  lieo 
or  interest,  actual  or  contingent  therein,  or  the  relief  demanded  consists  wholly  or 
partially  in  excluding  him  from  any  interest  therein,  and  such  defendant  is  a  non- 
resident of  tlie  state  or  a  foreign  corporation.  Fifth — In  all  actions  where  the  de- 
fendaut^  being  a  resident  of  the  state^  has  departed  therefrom,  or  from  the  county  of 
his  residence,  with  intent  to  delay  or  defraud  his  creditors  or  to  avoid  the  service  of 
a  summons,  or  keeps  himself  concealed  therein  with  the  like  intent. 

Pendencj  of  attaebmeDt  proceedings  was  notice  to  third  parties  from  the  date  of  the  pnblict- 
tion  of  notice,  and  this  notice  con  tinned  dnring  the  pendency  of  the  action  and  nntil  «cecatioa  of 
deed,  11,  127  (7  N.  W.,  533).  Affidavit  examined  and  held  sufficient  20,  491  (30  N.  W.,<Hfi). 
Where  petition  ia  filed'in  snpreme  court  publication  must  be  made  in  Lancaster  county.  12,  36 
(11  N.  W  ,431).  On  default  after  service  by  publication  no  other  relief  can  be  granted  except  thil 
claimed  by  the  petition  and  notice.     28,  294  (44  N.  W.,  462).     Cited,  18,  538  (14  N.  W.,  6»); 

19,  eB9  (28  N.  W.,  328);  21,  390  (32  N.  W. ,  170). 

4616  (78).  Before  service  can  be  made  by  publication,an  affidavit  must  be  filed, 
that  service  of  a  summons  cannot  be  made  within  this  state,  on  the  defendant  or 
defendants  to  be  served  by  publication,  and  that  the  case  is  one  of  those  mentioned 
in  the  preceding  section.  When  such  affidavit  is  filed  the  party  may  proceed  to 
make  service  by  publication. 

Affidavit  need  not  be  in  language  of  statute,  but  all  material  facts  mnsfe  be  stated.  28,  Sll 
37  N.  W.^  68! ).  Sufficient  if  it  state  nature  of  action  and  that  service  cannot  be  bad  in  the  state. 
16,  177  ( 18  N.  W.,  64).  Affidavit  must  show  that  defendant  is  a  non-resident  of,  and  tibat  service 
of  snmmoDs  catiDot  be  made  upon  him  within,  this  state,  or  publication  is  void.  13,  538  (14  N. 
W.,  6591  Not  necessary  that  the  grounds  of  the  cause  of  action  shall  be  stated.  21,  391  (32  N. 
W.,  170).  Where  there  is  not  an  entire  omission  to  state  some  material  fact,  but  which  is  insuffi- 
ciently set  forth,  proceedings  not  void  but  merely  voidable.  In  case  examined,  affidavit  held  suffi- 
cients 21,  4:^2  (32  N.  W.,  307).  When  defendant  admits  in  writing  on  summons  that  be  is  « 
non-resident,  affitUivit  not  necessary.  21,  71  (.32  N.  W.,  64).  Statute  does  not  require  the  petitioo 
to  be  fil^l  before  affidavit  is  made.  22, 713  (36  N.  W.,  151 ).  Defects  in  affidavit  for  service  cured 
by  affidavit  for  attachment  27,  413  (43  N.  W.,  179).  Affidavit  held  not  good.  16,  615  (19  N. 
W.,  600). 
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4§17  (79).  The  publication  must  be  made  four  consecutive  weeks  in  some 
newspaper  printed  in  the  county  where  the  petition  is  filed,  if  there  be  any  printed 
in  such  county;  and  if  there  be  not,  then  in  some  newspaper  printed  in  the  state,  of 
general  circulation  in  that  county.  It  must  contain  a  summary  statement  of  the 
object  and  prayer  of  the  petition,  mention  the  court  wherein  it  is  filed,  and  notify 
the  person  or  persons  thus  to  be  served,  when  they  are  required  to  answer. 

Publication  deemed  complete  on  the  diatribntion  of  the  fonrth  copy.  16,  31  (16  N.  W.,  820). 
Five  publications  are  equally  gpod.     16, 178  (18  N.  W.,  64).     Cited,  12, 342  (II  N.  W.,  431). 

4618  (80).  Service  by  publication  shall  be  deemed  complete  when  it  shall 
have  been  made  in  the  manner  and  for  the  time  prescribed  in  the  preceding  section; 
and  such  seryice  shall  be  proved  by  the  affidavit  of  the  printer  or  his  foreman  or 
principal  clerk^  or  other  person  knowing  the  same. 

Sach  proof  may  be  amended  like  the  retarn  of  an  officer.  23,  812  (37  N.  W.,  681).  Senrioe 
by  publication  for  dlToroe.    8,  201  (2  N.  W.,  466). 

4619  (81).  In  all  cases  where  service  may  be  made  by  publication,  and  in  all 
other- oases  where  the  defendants  are  non-residents^  and  the  cause  of  action  arose  in 
the  state^^duit  may  be  brought  in  the  county  where  the  cause  of  action  arose^  and 
personal  service  of  the  summons  may  be  made  ont  of  the  state  by  the  sheriff 
or  some  person  appointed  by*him  for  that  purpose.  In  all  cases  where  service  of  a 
summons  is  made  on  a  person  without  the  state,  proof  of  such  service  must  be  made 
by  affidavit,  stating  the  time  and  manner  of  service,  and  such  service  shall  be  made 
in  the  same  manner  as  summonses  are  served  on  parties  residing  within  the  state. 

Proof  of  service  must  be  made  by  affidayit.  Without  venue,  affidavit  defective.  7, 152.  See 
21,71(32N.W.,  64). 

4620  (82).  A  party  against  whom  a  judgment  or  order  has  been  rendered  with- 
out other  service  than  by  jpublication  in  a  newspaper,  may,  at  any  time  within 
five  years  after  the  date  of  the  judgment  or  order  have  the  same  opened^  and  be  • 
let  in  to  defend;  before  the  judgment  or  order  shall  be  opened,  the  applicant 
shall  give  notice  to  the  adverse  party  of  his  intention  to  make  such  an  application, 
and  shall  file  a  full  answer  to  the  petition,  pay  all  costs,  if  the  court  require  them  to 
be  paid,  and  make  it  appear  to  the  satisfaction  of  the  court,  by  affidavit,  that  during 
the  pendency  of  the  action  he  had  no  actual  notice  thereof  in  time  to  appear  in  court 
and  make  his  defense;  but  the  title  to  any  property,  the  subject  of  the  judgment  or 
order  sought  to  be  o[>ened,  which  by  it,  or  in  consequence  of  it,  shall  have  passed  to 
a  purchaser  in  good  faith,  shall  not  be  affected  by  any  proceedings  under  this  section, 
nor  shall  they  affect  the  title  of  any  property  sold  before  judgment  under  an  attach- 
ment. The. ad  verse  party,  on  the  hearing  of  an  application  to  open  a  judgment  or 
order,  as  provided  by  this  section,  shall  be  allowed  to  present  counter- affidavits,  to 
show  that  during  the  pendency  of  the  action  the  applicant  had  notice  thereof  in  time 
to  appear  in  court  and  make  his  defense. 

Applicant  must  show  an  interest  in  subject-matter  and  a  right  to  be  heard.  Stranjiers  to 
record  cannot  16,  424  (20  N.  W.,  271).  Notice  1o  open  may  be  serVed  on  attorney.  20,  407  (30 
N.  W.,  410).  Notice  to  agent  sufficient,  when.  15,  571  (19  N.  W.,  708).  Is  a  continuation  of  the 
•original  action  and  service  on  attorney  in  original  action  is  Kood.  17,  325  (22  N.  W.,  563).  An 
action  ia  not  pending  between  the  rendition  and  opening  of  a  judgment  and  a  purchaser  during  that 
-time  takes  a  good  title.  16,  104  (17  N.  W.,  369).  The  defendant,  served  by  publication,  who  has 
■no  actual  notice  of  the  pendency  of  the  action,  has  a  right  to  have  the  judgment  open^  up,  which 
<!annot  be  deuierl  him  by  the  court  when  he  brings  himself  within  the  requirements  of  the  statute. 
10,  2,39  (4  N.  W.,  1009);  14,  316  (15  N.  W.,  693).  An  unauthorized  appearance  by  an  attorney 
cannot  affect  a  party's  rights.  14,  304  (15  N.  W.,  719).  This  section  has  no  application  to  pro- 
ceedings for  divorce.  10,  292  (6  N.  W.,  467).  A  vacation  of  the  decree  nnd  dismissal  of  the  action 
does  not  affect  the  title  of  a  bona  fide  purchaser  while  the  decree  was  in  force.  18, 190  (24  N.  W., 
732).  But  title  of  good-faith  purchaser  is  not  impaired  if  opened.  17,  241  (22  N.  W.,  462).  Sec- 
tion construed  to  apply  to  heirs  of  deceased.  19,  397  (27  N.  W.,  :^1).  Cited,  21,  67  (31  N.  W.,  256). 

4621  (83).  In  actions  where  it  shall  be  necessary  to  make  the  heirs  or  dev- 
isees of  any  deceased  person  defendants,  and  it  shall  appear  by  the  affidavit  of  the 
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plaintiff  annexed  to  his  petition  that  the  names  of  sach  heirs  or  devisees,  or  any  of 
them,  and  their  residences,  are  unknown  to  the  plaintiff,  proceedings  may  be  had 
against  such  unknown  heirs  or  devisees,  without  naming  them,  and  the  court  shaD 
make  such  order  respecting  service  as  may  be  deemed  proper;  if  service  by  pnUi- 
cation  be  ordered,  the  publication  shall  not  be  less  than  four  weeks. 

4622  (84).  Where  the  action  is  against  two  or  more  defendants,  and  one 
or  more  shall  have  been  served,  but  not  all  of  them,  the  plaintiff  may  proceed  » 
follows :  First — If  the  action  be  against  defendants  jointly  indebted  upon  oontrat^ 
he  may  proceed  against  the  defendant  served*,  unless  the  court  otherwise  direct 
Second — If  the  action  be  against  defendants  severally  liable,  he  may,  without  prg- 
udice  to  his  rights  against  those  not  served,  proceed  against  the  defendants  s^ved 
in  the  same  manner  as  if  they  were  the  only  defendants. 

Cited,  12,  330  (11  N.  W.,  303). 

4623  (85).  When  the  summons  has  been  served  or  publication  made,  the  actioa 
is  pending,  so  as  to  charge  third  persons  with  notice  of  pendency,  and  while  pend- 
ing no  interest  can  be  acquired  by  third  persons  in  the  subject-matter  thereof  » 
a^inst  the  plaintiff's  title;  ^ Provided,  however.  That  in  all  actions  brought  to 
affect  the  title  to  real  property,  the  plaintiff  may,  eithw  at  the  time  of  filing  his 
petition  or  afterwards,  file,  or  in  case  any  defendant  sets  up  an  aflSrmative  cause  of 
action,  and  demands  relief  which  shall  affect  the  title  to  real  estate,  may,  at  the  time 
of  filing  such  answer,  or  any  time  afterwards,  file  with  the  clerk  or  roister  ofdeeds^ 
of  each  county  in  which  the  said  real  estate  thus  to  be  affected,  or  any  part  thereof, 
may  be  situated,  a  notice  of  the  pendency  of  such  action,  containing  the  names  of 
the  parties,  the  object  of  the  action,  and  a  description  of  the  property  in  such  <3oaDfy 
sought  to  be  affected  thereby.    If  the  action  be  for  a  foreclosure  of  a  mortgage,  such 

.  notice  must  contain  the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and 
place  of  recording  the  same.  The  clerk  or  register  of  deeds  of  such  county  shall 
record  notice  thqs  filed  and  enter  the  same  upon  the  numerical  index  of  all  lands,, 
any  part  of  which  is  included  in  the  description  in  said  notice^  for  which  be-all  be 
entitled  to  receive  the  sum  of  fifty  (50)  cents,  to  be  paid  by  the  person  filing  sudi 
notice,  and  which  shall  be  taxed  as  a  part  of  the  costs  in  said  action.  From  the 
time  of  filing  such  notice  shall  the  pendency  of  such  action  be  constructive  notioe  ti> 
any  purchaser  or  incumbrancer  to  be  affected  thereby,  and  every  person  whose  coik 
veyance  or  incumbrance  is  subsequently  executed  or  subsequently  recorded  shall  be 
deemed  to  be  a  subsequent  purchaser  or  incumbrancer,  and  shall  be  bound  by  all  pro- 
ceedings taken  in  said  aetion  after  the  filing  of  such  notice  to  the  same  extent  as  if  be 
were  made  a  party  to  the  action.  The  court  in  which  said  action  was  commenced  may^ 
at  any  time  after  the  action  shall  be  settled,  discontinued,  or  abated,  on  an  applicadoa 
of  any  person  aggrieved,  and  on  good  cause  shown,  and  on  such  notice  as  the  ooart 
may  determine,  onder  said  notice  to  be  canceled  by  the  clerk  or  roister  of  deeds 
of  any  county  in  which  said  notice  may  have  been  filed  or  recorded.  Such  cancella- 
tion  shall  be  made  by  an  endorsement  to  that  effect'  on^ the  margin  of  the  record, 
which  shall  refer  to  the  order  directing  the  same,  for  which  the  clerk  shall  be  entitled 
to  a  fee  of  twenty-five  (25)  cents. 

All  after  *  added  1887.  p.  643.  Lien  of  attachment  takes  effect  from  date  of  lefvj,  and  a 
deed  and  mortgage  made  of  the  attached  land  pendente  litCy  are  no  clond  upon  title  of  attafihmwit 
creditor.     11,  343  (7  K.  W.,  537).    Cited  in  17,  482  (23  N.  W.,  358). 

4624  (86).  When  any  part  of  the  real  property,  the  subject-matter  of  an 
action,  is  situated  in  any  other  county  or  counties  tban  the  one  in  which  the  action 
is  brought,  a  certified  copy  of  the  judgment  in  such  action  must  be  recorded  in  the 
clerk's  ofiSce  of  suci)  other  county  or  counties  before  it  shall  operate  therein  as  a  no- 
tice so  as  to  charge  third  persons,  as  provided  in  the  preceding  section.  It  shall 
operate  as  such  notice  without  record  in  the  county  where  it  is  rendei'ttlj.but  this- 
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section  shall  not  apply  to  actions  or  proceedings  under  any  statute  now  in  force 
which  does  not  require  such  record. 

Sees.  4625  and  46*26.  "An  act  in  relation  to  seirice  of  process  in  cectain  actions  concerning 
real  estate."    1877,  p.  17.     In  force  Jane  1. 

4625.  That  it  shall  be  ]a>yful  for  any  person^  or  corporation,  owning  or  claim- 
ing any  interest  in  or  lien  upon  any  real  estate  lying  within  this  state,  to  make  and 
file  in  the  office  of  the  county  clerk  of  the  county  in  which  such  real  estate  i^  situ- 
ated an  appointment,  in  writing,  of  some  person,  who  shall  be  a  resident  of  the 
county  in  which  said  lands  lie,  upon  whom  process  may  be  sued  [served],  in 
any  suit,  action,  or  proceeding,  concerning  or  aiiecting  such  real  estate,  to  which 
such  owner  or  claimant  shall  be  made  a  party.  Such  appointment  shall  be  .ac- 
knowledged in  the  manner  provided  by  law  for  the  acknowledgment  of  deeds. 
From  and  after  the  filing  of  such  appointment  as  herein  provided,  service  of  any 
writ,  summons,  order,  or  notice,  in  any  suit,  action,  or  proceeding  concerning  or  af- 
fecting such  real  estate  shall  be  made  upon  the  person  so  appointed  and  designated 
in  such  manner  as  may  be  provided  by  law  for  the  service  of  process  upon  persons 
found  in  this  state,  and  shall  be  held  and  taken  to  be  a  valid  and  efiectual  service 
upon  such  owner  or  claimant.  A  copy  of  such  appointment,  or  of  the  record 
thereof,  duly  certified  by  the  said  clerk,  shall  be  deemed  sufficient  evidence  thereof. 
And  no  service  made  by  publication  shall  be  valid  in  respect  to  any  such  owner  or 

'  claimant,  who  shall  have  filed  an  appointment  under  the  provisions  of'  this  act ; 
Provided^  That  such  appointment  may  be  at  any  time  revoked  by  such  owner  or 
claimant,  but  such  revocation  shall  be  in  writing,  duly  acknowledged,  and  filed  and 
recorded  in  the  office  of  the  county  clerk  in  which  the  appointment  shall  have  been 
filed  and  recorded,  but  such  revocation  shall  not  affect  any  suit  or  proceedings  com- 
menced before  the  same  shall  have  been  recorded ;  And  provided  Jurther,  That  this 
act  shall  in  nowise  affect  any  action  or  proceeding  which  shall  have  been  com- 
menced before  the  passage  hereof,  in  which  service  of  process  shall  have  been  mi|de 
in  accordance  with  the  law  in  force  at  the  time  of  its  commencement. 

4626.  That  the  county  clerk  of  each  county  shall  keep  a  book  in  which  he 
shall  record  such  appointments  as  shall  be  filed  under  the  provisions  of  this  act 
and  any  revocation  thereof,  and  shall  be  entitled  to  demand  and  receive  therefor  a 
fee  of  seventy-five  cents,  and  ten  cents  for  each  folio  of  one  hundred  words  con- 
tained therein. 

TITLE  VI. — Joinder  in  Actions. 

4627  (87^.  The  plaintiff  may  nnite  several  causes  of  action  in  the  same 
petition,  whetner  they  be  such  as  have  heretofore  been  denominated  l^al,  or  equi- 
table, or  both,  when  they  are  included  in  either  of  the  following  classes:  First— 
The  same  transaction  or  transactions  connected  with  the  same  subject  of  action. 
Second — Contracts,  express  or  implied.  Third — Injuries,  with  or  without  force,  to 
person  and  property,  or  either.  Fourth — Injuries  to  character.  .J?V/8A — Claims  to 
recover  the  poe^ession  of  personal  property,  with  or  without. damages  for  the. with- 
holding thereof.  Sixth — Claims  to  recover  real  property,  with  or  without  damages 
for  the  withholding  thereof,  and  the  rents  afid  profits  of  the  same.  Seventh — 
Claims  against  a  trustee  by  virtue  of  a  contract,  or  by  operation  of  law. 

Legal  and  eqaitable  causes  of  action  may  be  included  in  one  suit,  but  they  must  be  actual,  not 
prospective.  9, 482  (4  N.  W.,  67) ;  4, 585.  Action  to  recover  possession  of  land  may  be  joined  with 
one  to  recover  rents  and  profits.  12,  543  (11  N.  W.,  851).  Correction  of  and  recovery  on  bond  in 
same  action.  4,  566.  Transactions  connected  with  the  same  subject-matter  may  be  united  in 
one  petition.  Also  such  injuries  may  be  united  in  the  same  action,  whether  with  or  without  force, 
and  may  also  be  united,  not  only  with  each  other,  but  with  injuries  to  the  person.  21, 170  (31  N. 
W.,  656).  One  action  may  be  maintained  upon  two  separate  official  bonds,  when  they  were  both 
given  by  the  same  officer  for  the  same  bond.     10,  408  (6  N.  W.,  472).  .   .  . 
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4628  (88).  The  causes  of  action  so  united  must  affect  all  the  parties  to  the 
action^  and  not  require  different  places  of  tllaL 

TITLE  VII.— Pleadings  in  Civil  AcnoNa. 

CHAPTER  I. — PLEADINGS  IN  GENERAL. 

4629  (89^.  The  jdeadinjgfS  are  the  written  statements  by  the  parties  of  the 
facts  constitutmg  their  respective  claims  and  defenses. 

Pleading  shoald  be  made  to  oonfonn  to  proTisions  of  title  7;  refosal  of  party  to  refoTiii  i 
pleadings  drawn  in  common  law  form,  snfflcient  gronnd  for  striking  it  fh>m  the  files.  2^  491-t 
(39  N.  W.,  419).  In  oooetraiuji  a  pleadinv,  tbe  rule  is  that  it  must  be  tiOLen  most  strongl  j  againit 
tbe  pleader.  18,  294  (13  N.  W.,  405).  A  &cl  necessarily  inferable  from  tbe  pleadings  need  not  be 
proved.  18,  342  (14  N.  W.,  418).  Finding  of  facts  and  jadgraent  mast  conform  to,  and  be  sap- 
ported  by,  tbe  allegations  of  tbe  pleadings  on  wbicb  tbey  are  based.  12,  371  (11  N.  W.,  431).  J^ 
is  presamed  tbat  a  pleader  bas  stated  bis  case  as  faTorably  to  bimself  as  tbe  facts  warranted.  14> 
849  (16  N.  W.,  911).  Wbere  pleadings  are  all  lost  and  none  sabetitated,  it  is  erxor  for  tbe  eonrt  to 
render  Jadgment.     11,  469  (9  N.  W.,  647). 

4630  (90).  [Sufficiency,  howdetermined.]— The  rules  of  pleading  heceto- 
fore  existing  in  civil  actions  are  abolished,  and  berepilter  the  forms  of  pleading  in  civil 
actions  in  courts  of  record,  and  the  rules  by  which  their  sufficiency  may  be  deter- 
mined are  those  prescribed  by  this  code. 

4631  (91).  [Pleadings  allowed.]— The  only  pleadings  allowed  are:  Fini— 
The  petition  by  the  plaintin.  ^oond— ^he  answer  or  demurrer  by  the  defendant. 
HUrd — The  demurrer  or  reply  by  the  plaintiflF.  Fourth — The  demurrer  to  the  re- 
ply by  the  defendant. 

CHAPTER  II. — ^THE  PETITION. 

4632  (92).  [Contents.]— The  petition  must  contain :  Mrat— The  name  of  the 
court  and  county  in  which  the  action  is  brought^  and  the  names  of  the  partly 
plaintiff  and  defendant.  Second — A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language,  and  without  repetition.  i%ird — A  de- 
mand of  the  relief  to  which  the  party  supposes  himself  entitled.  If  the  recovery 
of  money  be  demanded  the  amount  thereof  shall  be  stated ;  and  if  interest  thereon 
be  claimed  the  time  from  which  interest  is  to  be  computed  shall  also  be  stated. 

The  iflsne  of  fact  raised  by  the  pleading  is  the  only  sabject  on  which  the  jury  have  to  pass  ex- 
cept in  an  action  of  replevin,  when  they  shall  inqnire  into  the  rights  of  property  and  right  of  pos- 
.  session.  6,  37.  Title  of  cause  is  part  of  petition.  Sufficient  in  body  of  petition  to  say  "plaint- 
iff'' and  ''defendant."  11,  238  (9  N.  W.,  91).  Petition  shonid  state  all  the  facts  essential  to  the 
existence  of  a  cause  of  action,  and  not  simply  conclusions  or  ultimate  facts,  which  should  be  left  to 
inference  from  primary  facts  properly  alleged.  12,  411  (11  N.  W.,  861).  Where  parties  are  desig- 
nated.aa  defendants  in  the  title,  the  addition  of  the  word  ''partners"  will  not  restrict  the  aetltMi  to 
one  against  the* firm  alone.  13,  411  (14  N.  W.,  141).  Copy  of  instrument  sued  upon  shoald  be 
attached,  to  petition.  8,214.  Petitionmust^howinterest  of  plaintiff.  8,468.  WhenamatHial 
allegation  is  omitted  from  the  pleadings  the  presumption  is  that  it  does  not  exist.  7,  493. 
Prayer  may  be  resorted  to  where  there  is  doubt,  as  whether  pleader  relies  on  a  legal  or  equitable 
cause  of  action.  24, 316-17  (38  N.  W.,  797).  Where  aU  relief  prayed  for  cannot  be  granted  the 
court  should  grant  such  relief  as  the  facts  will  warrant,  whether  it  be  legal  or  equitable.  12, 128, 
132  (10  N.  W.,  549).  Motion  to  strike  from  files  proper  only  where  there  is  a  defect  in  matten  of 
form  required  by  statute.  24,381  (38  N.  W.,  863).  Defective  petition  not  amendable  after  ver- 
dict. Objection  to  admission  of  evidence  ^n  the  ground  that  petition  does  not  state  a  cause  of  ac- 
tion may  be  taken  at  any  time  during  the  trial.  7,  318.  Petition  on  contract  must  aver  perfbrmaiioe 
of  all  conditions  precedent  or  show  a  waiver.  6,  65;  6,  82.  In  petition  for  rescission  of  oontiact 
on  account  of  fraud,  particular  circumstances  must  be  set  out  6,  135.  Petition  which  seeks  to 
establish  a  trust  should  set  out  all  the  facts  and  rirrnmstances  from  which  a  trust  would  result  3, 
61.  In  an  action  in  the  nature  of  a  creditor's  bill  brought  on  a  foreign  judgment,  petition  f^hould 
show  that  defendant  had  no  property  in  the  state  subject  to  attachment  or  garnishment  21*  678 
(33  N.  W.,  478).  A  petition  which  alleges  that  defendant  is  indebted  to  the  plaintiff  for  a  specific 
sum  then  due  and  payable,  for  goods,  etc.,  sold  and  delivered,  is  good.  1*7, 105  (22 N.  W.,225). 
An  allegation  in  a  petition  that  a  bill  was  unjust,  and  was  audited  and  allowed  through  fraudulent 
and  undue  means,  too  general.     6,  201.     "Weisz  <&  Mall  Co.,  a  partnership  doing  business  in  tbe 
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«tate  of  Iowa,"  is  not  a  sufficient  oompliance  with  the  first  clanse.  28,  566  (44  N.  W.,  470).  In 
rsptoTin,  petition  should  state  that  plidntiff  is  owner  or  has  special  property  therein,  that  he  is  en- 
titled to  the  immediate  possession  of  the  same,  and  that  the  defendant  wrongftilly  detains  the  same. 
Defective  petition  cored  where  averment  is  set  np  in  the  answer.  6, 272.  Averment  of  petition  in 
replevin  mt  owner  has  a  special  interest  in  the  goods  and  entitled  to  the  immediate  possession , 
thereof,  mere  proposition  of  law.  7,  320.  In  an  action  for  damages  on  attMhment  bond,  petition 
^  «honld  show  that  the  order  was  wrongAiDy  obtained.  If  it  fails  to  do  this  it  is  fatallj  defective. 
Hf  471.  In  action  for  Invachof  covenants  of  warranty,  necessary  to  allege  eviction  by  a  paramount 
title.  8y  85.  Mere  general  averment  of  frand  and  misrepresentation  insnfficient  24,  817  (40 
N.  W.,  415).  Petition  though  indefinitely  stating  a  oonolnsion  sufficient  after  verdick  27,  847 
(44  N.  W.,  37).  Petition  in  action  fbr  oonspinM^  held  sufficient.  27,  358  (43  N.  W.,  133).  See 
-5,  331. 

4633  (93).  Where  the  petition  oontains  more  than  one  cause  of  action,  each 
shall  be  separately  stated  and  numbered. 

Not  void  if  not  numbered.  26^  692  (45  N.  W.,  164).  Where  second  and  third  counts  of 
petition  conflict  with  first,  proper  motion  is  to  strike  out  inconsistent  matter,  or  to  require  plaint- 
iff to  elect.  24,  315  (38  N.  W.,  797).  Petition  not  stating  cause  of  action  separately  must  be 
-changed  if  defendant  ottject.  24»  823  (40  N.  W.,  411).  Demurrer  to  pleading  admits  whateyer  is 
set  up  in  such  pleading.    6,  431. 

OHAPTEB  m. — DEMURRER. 

4634  (94).  The  defendant  may  demnr  to  the  p^ition  only  when  it  appears 
on  its  face  Either — First — That  the  court  has  no  jurisdiction  of  the  person  of  the 
•defendant,  or  the  subject  of  the  action.  Second — That  the  plaintiff  has  not  legal  ca- 
pacity tosue.  Third — That  there  is  another  action  pending  between  the  same  parties 
for  the  same  cause.  Fourth — That  there  is  a  defect  of  parties  plaintiff  or  defend- 
ant. Fifth — That  several  causes  of  action  are  improperly  joined.  Sixth — That  the 
))etition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Petition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  9,  357  (2  N.  W.,  875). 
Where  petition  is  demurred  to  on  the  ground  only  that  it  does  not  state  facta  saffioent  to  constitute 
a  cause  of  action  no  other  ground  will  be  considered.  6,  84.  If  ground  stated  in  demurrer  be  not 
provided  in  the  code,  will  be  regarded  aa  a  general  demurrer.  3,5*2.  A  general  demurrer  raises 
•questions  of  statute  of  limitations.  229226(34N.  W.,6->5);  16,4  (19N.  W.,763).  Statute  of  limita- 
tions cannot  be  interposed  by  a  general  demurrer  unless  petition  shows  ouster  by  reason  of  breach 
of  covenants  of  warranty.  3, 866.  That  there  are  too  many  plaintiffs  or  defendants  joined  in  a  peti- 
tion is  not  ground  for  demurrer  under  the  code.  19, 739  (28  N.  W.,  280).  Objection  that  plaintiff 
have  not  legal  capacity  to  sue  should  be  made  on  that  ground,  and  cannot  be  taken  by  general 
demnrrer.  Court  will  not  look  beyond  pleading  demurr^  to;  so  held  on  demurrer  to  an  amended 
petition.  12,  320  (1 1 N.  W.,  302).  A  demnrrer  for  defect  of  parties  defendant  will  lie  only  where 
it  appears  on  the  face  of  the  petition  that  necessary  parties  defendant  are  wanting.  A  demnrrer  for 
mifjoinder  of  causes  of  action  will  lie  only  where  the  joinder  itself  is  forbidden,  such  as  uniting  an 
action  in  tort  with  one  upon  contract.  1 1,  397  (9  N.  W.,  475) .  Demurrer  lies  to  statement  of  facts 
and  not  to  prayer  for  relief.  When  several  defendants  joio  in  a  demurrer  to  a  petition  which  is  good 
as  to  one,  demnrrer  will  be  overruled.  1 1, 194  (8  N.  W.,  389).  If  pleading  is  correct  in  substance, 
not  in  form,  proper  remedy  by  motion.  Party  waives  his  right  to  error  if  he  answers  after  demurrer 
it  overruled.  7,  240.  If  an  answer  to  a  petition  will  pat  the  plaintiff'^upon  the  proof  of  any  one 
of  the  material  allegations  of  his  {letltion,  it  is  good  against  a. general  demnrrer.  12,  596  (12  N. 
W.,  108).  Demurrer  to  petition  because  no  copy  of  contract  is  attached  will  not  be  sustained.  4, 
'263.  Good  on  gronnd  that  petition  does  not  show  personal  property  within  jurisdiction  of  treas- 
urer of  county.  8,  334.  Petition  alleging  that  journeymen  tailors  had  formed  a  conspiracy,  had 
returned  unfinished  garments,  that  said  garments  were  worthless,  that  plaintifi*  was  unable  to  get 
other  tailors  to  finish  the  work,  and  that  be  was  damaged  in  the  amount  of  $371,  held  that  peti- 
tion stated  a  cause  of  action.  9,  393  (2  N.  W.,  739).  Petition  for  correction  of  official  bond  and 
to  obtain  a  money  judgment,  not  demurrable  for  misjoinder  of  canse  of  action.  4,  566.  Joint 
demurrer  will  be  overruled  if  petition  contains  a  cause  of  action  against  one  of  those  joining  in  it. 
9,  515  (4  N.  W.,  244).  Demnrrer  will  not  lie  when  it  is  necessary  to  look  beyond  the  pleadings 
against  which  it  is  directed.  6,  502.  Demurrer  to  answer  to  petition  foreclosing  mortgage  which 
pleads  extension  of  time  of  payment,  held  that  demurrer  admitted  the  extension  and  hence  no  cause 
of  action.  22,  474  (35  N.  W.,  225).  Party  demurring  admits  facts  to  which  he  demurs.  3,  322. 
Remedy  not  appeal,  but  by  petition  in  error.  4,  567.  One  who  stands  on  demurrer  not  allowed  to 
answer  to  merits  of  the  case  afterwards.  8,  502.  Demurrer  overruled  and  defendant  answers, 
waives  his  exception  to  ruling.  2,  308.  Demurrer  waived  by  going  to  trial  on  merits*.  3,  22.3. 
Objections  to  overruling  of  demurrer  waived  by  pleading  over,  27,  70  (42  N.  W.,894).  See  4, 
138 ;  9,  81  02  fj.  W.,  346);  17,  74  (22  N.  W.,  232). 
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4635  (96).  The  demurrer  shall  specify  distinctly  the  grounds  of  objectioi> 
to  the  petition.  Unless  it  do  so^  it  shall  be  regarded  as  objecting  only  that  the  peti* 
tion  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Shoald  state  groands  diatinctlj,  bat  where  party  proceeds  to  hearing  of  such  demurrer  wifhoai 
objection  it  will  be  treated  as  a  general  demurrer.    4,  430. 

4636  (96^.  When  any  of  the  defects  enumerated  in  section  ninety-four  do  not 
appear  upon  tne  face  of  the  petition,  the  objecRon  may  be  taken  by  answer;  and  if 
no  objection  be  taken  either  by  demurrer  or  answer,  the  defendant  shall  be  deemed 
t6  have  waived  the  same,  except  only  the  objection  to  the  jurisdiction  of  the  court,, 
and  that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Defect  of  miFJoinder  of  causes  of  action  must  be  taken  adTantage  of  by  demurrer  or  answer,  or 
it  is  waived.  10,  56  (4  N.  W.,  411).  Failnre  to  allege  exclusive  adverse  possession  will  be  coo* 
sidered  waived  after  jodgment.     27,  62  (42  N.  W.,  915). 

4637  (97).  When  a  demurrer  is  sustained  on  the  ground  of  misjoinder  of 
several  causes  of  action,  the  cburt^  on  motion  of  the  plaintiff,  shall  allow  him,  with 
or  without  costs  in  its  discretion,  to  file  several  petitiooSi  each  including  such  of 
said  causes  of  action  as  might  have  been  joined;  and  an  action  shall  be  docketed  for 
each  of  said  petitions,  and  the  same  shall  be  proceeded  in  without  further  service. 

Where  oaase  of  action  in  first  connt  of  petition  is  eqnitable,  and  that  in  second  is  legal,  it  is 
not  a  miegoinder.  24,  316  (38  N.  W.,  797).  Only  those  wrongfully  soed  can  take  advantage  of  a. 
misjoinder.     9,  310  (2  N.  W./715). 

4638  (98).  The  defendant  majr  demur  tb  one  or  more  of  the  several  causes 
of  action  stated  in  the  petition,  and  answer  as  to  the  residue. 

CHAPTER  rV. — ^ANSWEB. 

4639  (99).  The  answer  shall  contain:  First— A  general  or  specific  denial  of 
each  material  allegation  of  the  petition  controverted  by  the>defendant  Second — A 
statement  of  any  new  matter  constituting  a  defense,  counter-claim,  or  set-off,  in  ordi- 
nary and  concise  language,  and  without  repetition. 

Where  a  material  fact  is  omitted  it  is  presumed  to  not  exist.  17,  611  (23  N.  W.,  559-562). 
Answer  waiyes  error  in  oyermling  demnrrer.  22, 360  (35  N.  W.,  181).  That  petition  does  not 
state  a  canse  of  action  is  not  waived  by  answer.  1 7,  51 1  (23  N.  W. ,  559-562).  Denial  of  each  alle- 
gation  of  petition  good.  1 7, 247  (22  N.  W. ,  424).  Every  defense  must  be  set  up  in  an  answer.  5^ 
362.  Taking  leave  to  answer  waives  objections^  to  petition.  8,  204.  Former  dismissal  most  be 
plead.  6,  ^5.  In  replevin  a  general  denial  puts  in  issne  every  allegation  of  the  petition.  9,  486 
(4  N.  W.,  83).  A  motion  to  make  an  answer  more  definite  and  certain  in  an  action  in  replevin  wffl 
not  be  entertained.  General  denial  sufficient.  21,  76  (31  N.  W.,  241).  A  plea  of  general  denial 
will  entitle  defendant  to  snch  damages  as  he  may  prove.  6, 102;  6,  36.  An  answer  in  which  de- 
fendant  **says,  that  he  never  signed  the  note,  etc.,  nor  is  his  signature  thereto  attached  genuine,, 
but  that  if  he  did  sign  it,  or  if  his  signature  thereto  is  genuine,  then  it  was  procured  tbronxh  the 
fraud,  circumvention,"  etc.,  is  a  substantial  admission  of  the  signing  of  the  note.  12,  434  (11  N. 
W.,  872).  Where  answer  filed  in  terms  demands  affirmative  relief,  parties  to  the  suit  need  not  be 
notified.  28,675  (44  N.  W.,  873).  Where  bonds  sued  upon  are  claimed  to  be  illegal  the  facts 
constituting  such  illegality  must  be  stated  in  the  answer.  18, 13  (12  N.  W.,  832).  Former  re- 
covery  must  be  plead.  6,  440.  Estoppel  must  be  plead.  8, 142.  New  matter  must  be  pleaded. 
7,  34.  Answer  that  note  was  given  for  an  illegal  consideration  not  good  defense  in  hands  of  inoo- 
cent  purchaser.  9,  35  (1  N.  W.,  893).^  Existence  of  corporation  if  not  put.  in  issue  by  a, general 
denial.  18,  46  (13  N.  W.,  13).  General  denial  does  not  put  in  issiie  the  corporate  ezisteooeof  a 
corporation  or  its  power  to  sue.  8,  455.  Overmling  of  motion  to  make  answer  more  specific,  not 
reversible  error.     27,  384-5  (43  N.  W.,  123);  27, 881  (44  N.  W., 41).    See  28, 610  (44  N.  W.,  469). 

4640  (100).  The  defendant  may  set  forth  in  his  answer  as  many  grotmclB  of 
defense,  counter-claim,  and  set-off  aa  he  may  have.  Each  must  be  separately 
stat^  and  numbered  and  they  must  refer  in  an  intelligible  manner  to  the  cause  of 
action  which  they  are  intended  to  answer. 

Answer  mu»t  contain  every  ground  of  defense,  else  not  available.  6,  362.  Defendant  is 
permitted  to  plead  as  many  defenses  as  be  may  have  if  they  are  consistent  with  each  other.  18, 
105  (26  N.  W.,  705).     Cited.  12,  218  (10  N.  W.,  709). 

4641  (101).  The  cotinter-claim  mentioned  in  the  last  section  must  be  one 


Digitized  byCjOOQlC 


^M 


PLEADINGS  IN  CIVIL  ACTIONS.  987 

existing  in  favor  of  a  defendant^  and  against  a  plaintiff,  between  whom  a  several 
judgment  mi^ht  be  had  in  the  action,  and  arising  out  of  the  contract  or  transaction 
set  forth  in  the  petition  as  the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action* 

A  coanter-claim  is  an  independent  caose  of  action  in  which  the  defendant  becomiM  an  actor 
in  respect  to  his  claim,  and  it  is  required  to  be  stated  with  the  same  distinctness  and  certainty 
as  in  a  petition.  12,  225  (10  N.  W.,  711).  A  claim  arising  subsequent  to  the  commencement  of 
the  snit  is  not  a  proper  counter-claim.  18, 172  (24  N.  W.,  734).  Answer  setting  up  counter- 
claim held  to  constitute  a  plea  of  confession  and  avoidance.  27, 163  (42  N.  W.,  1054).  Mort- 
gagor entitled  to  counter-claim  for  waste  by  mortgagee  in  possession.  2,  13.  Money  paid  for 
liquors  sold  contrary  to  law  may  be  recovered  back  without  demand,  but  is  a  set-off  rather  than  a 
counter-claim.     16,  480  (20  N.  W.,  386) ;  15, 175  (18  N.  W.,  64). 

4642  (102).  If  the  defeudani  omit  to  set  up  the  counter-claim  or  set-off^ 
he  cannot  recover  costs  against  the  plaintiff  in  any  subsequent  action  thereon ;  but 
this  section  shall  not  apply  to  causes  of  action  which  are  stricken  out' of  or  with- 
drawn from  the  answer,  as  provided  in  sections  one  hundred,  and  three  and  one 
hundred  and  twentv-six* 

4643  (103).  When  it  appears  that  a  new  party  is  necessary  to  final  decisioi> 
upon  the  counter-claim,  the  court  may  either  permit  the  new  party  to  be  made,  by 
a  summons,  to  reply  to  the  counter-claim,  or  may  direct  the  counter-daim  to  be 
stricken  out  of  the  answer,  and  made  the  subject  of  a  separate  action* 

4644  (104).  A  8et*off  can  only  be  pleaded  in  an  action  founded  on  contract,, 
and  must  be  a  cause  of  action  arising  upon  contract,  or  ascertained  by  the  decision 
of  the  court. 

A  set-off  may  be  pleaded  in  all  actions  founded  npon  contract  whether  the  damages  aro  liqni- 
dated  or  not.  12,  320  (1 0  ^.  W. ,  70d).  Does  not  apply  to  mntaal  j  adgments,  nor  for  nnliqnidated 
damages.  8,  167-8.  Only  a  bona  fids  claim  belonging  to  defendant  when  snit  commenced  ia 
proper  as  a  aeUofL  15,  674  (19  N.  W.,  473).  Delinquent  tax  not  the  subject  of  set-off.  9,  347 
(2  N.  W.,  870.) 

4645  (105).  When  it  appears  that  a  new  party  is  necessary  to  the  final  de- 
cision upon  the  set-off,  the  court  shall  permit  the  new  party  to  be  made,  if  it  alsa 
appear  that  owing  to  the  insolvency  or  non-residence  of  the  plaintiff,  or  other 
cause,  the  defendant  will  be  in  danger  of  losing  his  claim  unless  permitted  to  use  it 
as  a  set-off. 

4646  (106.)  When  cross-demands  have  existed  between  persons  under  such  cir-^ 
cttsmtances  that  if  one  had  brought  an  action  against  the  other  a  counter-claim  or  set- 
off could  have  been  set  up,  neither  can  be  deprived  of  the  benefit  thereof  by  the  assign* 
ment  or  death  of  the  other,  but  the  two  demands  must  be  deemed  compensated,  so 
far  as  they  equal  each  other. 

Bee  4, 194. 

4647  (107).  The  guardian  of  an  infant  or  person  of  an  unsound  mind,  or  attor-^ 
ney  for  a  person  in  prison,  shall  deny  in  the  answer  all  material  allegations  of  the 
petition  prejudicial  to  such  defendant. 

CHAPTER  V.^-REPLY. 
Sec  108  repealed.     O.  S.,  p.  713. 

4648  (109).  The  plaintiff  may  demur  to  one  or  more  of  the  defenses  set  up  in- 
the  answer,  stating  in  his  demurrer  the  grounds  thereof,  and  where  the  answer  con- 
tains new  matter  the  plaintiff  may  reply  to  such  new  matter  denying  generally  or 
specifically  each  allegation  controverted  by  him ;  and  he  may  allege,  in  ordinary  and 
concise  language,  and  without  repetition,  any  new  matter  not  inconsistent  with  the 
petition,  constituting  a  defense  to  such  new  matter  in  the  answer. 

Amended  1873;  G.  S.,  p.  541.  R^ply  must  be  made  to  all  the  material  allegations  in  the 
answer  or  they  will  be  taken  as  true.  5,  488;  6, 219;  8, 78.  A  reply  denying  averments  of  answer 
inconsistent  with  petition  is  bad.     17,  252  (22  N.  W.,  690).    Jndgment  on  demurrer  should  be^ 
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against  party  whose  pleading  was  first  defective  inr  sabstance.  27,  251  (42  N.  W.,  1039).  No  replj 
to  answer  or  new  matter  necessary  unless  it  oonstitntes  a  oonnter-daim  or  set-off.  2,  287.  B^Hj 
may  be  filed  after  verdict,  where  both  parties  have  proceeded  on  the  theory  that  answer  is  danisiL 
^9,  249  (45  N.  W.,  619). 

CHAPTER  VI. — GENERAL  RULES  OF  PLEADING. 

4649  (110).  The  answer  or  demurrer  of  the  defendant  shall  be  filed  on  or 
before  the  third  Monday, and  the  reply  or  demurrer  of  the  plaintiff  on  or  before  the 
£fth  Monday,  after  tlie  return  day  of  the  summons  or  service  by  publication. 

All  parties  are  bound  to  take  notice  of  pleadings  filed  in  timet  hnt  are  <N|ly  boBnd  hj  aalnal 
knowledge  or  notice  of  those  filed  oat  of  time.     23,  704  (37  N.  W.,  623). 

4650  (HI).  The  court,  or  the  judge  thereof  in  vacation,  for  good  cause  shown, 
may  extend  the  time  for  filing  an  answer  or  reply  upon  such  terms  as  may  be 

]U8t 

4661  (112).  Every  pleading  in  a  oourt  of  reooid  most  be  subscribed  by  tbe 
party  or  his  attorney. 

4652  (113).  Every  pleading.of  faet  must  be  verified  by  the  affidavit  of  the 
party,  liife5^ent  or  attorney.  A  pleading  verified  as  herein  required,  shall  not  be 
ii^  agaiuat  a  party  in  any  criminal  prosecution  or  action  or  proceeding  for  a  pen- 
alty or  forfeiture,  as  proof  of  a  fact  admitted  or  alleged  in  such  pleading;  and  soch 
verification  shall  not  make  other  or  greater  proof  necessary  on  the  side  of  tlie  ad- 
verse party. 

Want  of  verification  not  jarisdictional.  8, 213.  Failure  of  may  be  cured  by  ameDdnieaL 
2, 135.  Want  of  verification  no  gronnd  for  dismissing  action.  6,  435.  Petition  in  error  need  not 
be  verified.  9,  504  (4  N.  W.,  237).  Objections  to  verification  waived  if  not  made  before  obiecUons 
to  matter  in  petition.  24,  382  (38  N.  W.,  863).  Affidavit  signed  *"  Frank  Delone,  per  P.  k  Mar- 
phy,  Agt ,"  sufficient     24, 382  (38  N.  W. ,  863). 

4653  (114).  The  verification  mentioned  in  the  last  section  shall  not  be  le- 
^uired  to  the  answer  of  a  guardian  defending  for  an  infant  or  person  of  unsound 
mindy  or  a  f>erson  imprisoned ;  nor  in  any  caso  where  the  admission  of  the  truth  of  a 
fact  stated  in  the  pleading  might  subject  the  party  to  a  criminal  or  })enal  proHpentioo. 

4654  (115).  If  there  be  seyeral  persons  united  in  interest  ana  pleading 
together,  the  affidavit  may  be  made  by  any  one  of  such  parties, 

4655  (116).  The  affidavit  shall  be  sufficient  if  it  state  that  the  affiant  be- 
lieves the  facts  stated  in  the  pleading  to  be  true. 

4656  (117).  In  all  cases  where  the  party  pleading  is  a  non*reBident  of  the 
<!0Xinty  in  which  the  action  is  brought,  or  if  he  shall  be  absent  trom  the  county 
where  the  pleading  is  filed,  an  affidavit  made  before  filing  the  pleading,  stating 
the  substance  of  the  facts  afterwards  inserted  in  the  pleading,  shall  be  a  sufficient 
verification.  Such  affidavit  shall  be  filed  with  the  pleading  intended  to  be  verified 
thereby. 

4657  (118).  The  affidavit  verifying  pleadings  may  be  made  before  any  notaiy 
public  or  other  officer  authorized  to  administer  oaths,  and  must  be  signed  by  the 
party  making  the  same ;  and  the  officer  before  whom  the  same  Mras  taken  shall 
-certify  that  it  was  swom  tO  or  affirmed  hetore  him  and  signed  in  his  presence. 
The  certificate  of  such  officer,  signed  officially  by  him,  shall  be  evidence  that  the 
affidavit  was  duly  made,  that  the  name  of  the  officer  was  written  by  himself,  and 
that  he  was  such  officer,  and  nothing  herein  shall  be  construed  to  prohibit  an 
attorney  at  law,  who  is  a  notary  public,  from  swearing  a  client  to  any  pleading  or 
other  paper  or  affidavit  in  any  proceeding  in  any  of  the  courts  of  this  state. 

Amended  1887,  p.  646. 

4658  (119).  The  verification  of  a  pleading  does  not  apply  to  the  amount 
claimed,  except  in  actions  founded  on  contracts,  express  or  implied,  for  the  paymeat* 
of  money  only. 
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4659  fl20).  When  the  affidavit  is  made  by  the  agent  or  attorney  it  most 
set  forth  toe  reason  why  it  is  not  made  by  the  party  himself.  It  cau  be  made  bv 
the  agent  or  attorney  only :  First — When  the  facts  are  within  the  personal  knowl- 
edge of  the  agent  or  attorney.  Second — When  the  plaintiff  is  an  infant^  or  of  un^ 
sound  mindy  or  imprisoned.  Third — ^When  the  pleading  to  be  verified  is  founded 
upon  a  written  instrument  for  the  payment  of  money  only,  and  such  instrument  is 
in  the  possession  of  the  agent  or  attorney.  Fow*th — When  the  party  is  not  a  resident  ^u 
of,  or  is  absent  from  the  county.  Fijih — When  the  party  is  a  corporation,  in  which  J^ 
case  it  may  be  made  by  the  attorney,  or  any  officer  or  agent  upon  whom  a  summops 
could  be  legally  served. 

Fifth  clause  added  1875,  p.  34.    Attorney  may  verify.     8, 116. 

4660  (121).  In  the  construction  of  any  pleading,  for  the  purpose  of  determin- 
ing its  effects,  its  allegations  shall  be  liberally  construed,  with  a  view  to  sub-         ,H 
stantial  justice  between  the  parties.  >| 

2,267;  26,3-24(41  N.W.,in9);  27,  70  (42N.  W.,  894).     Description  of  property  in  actioa  .^ 

of  .replevin.     29,  2-il  (45  N.  W.,  619).  '  jj;! 

Sees.  122  and  123  repealed.    G.  S.,  713.  /^Jj 

4661  (124).  If  the  action,  counter-claim,  or  set-off  be  founded  on  an  account,, 
or  on  a  note,  bill,  or  other  written  instrument,  as  evidence  of  indebtedness,  a 
copy  thei^eof  must  be  attached  to  and  filed  with  the  pleading,  except  in  actions 
founded  upon  notes  issued  to  circulate  as  money.  If  not  so  attached  and  filed,^the 
reason  thereof  must  be  shown  in  the  pleading. 

Copies  should  be  attached.  8, 214.  B*ailare  to  attach  a  copy  of  the  instmment  is  not  ground 
of  demurrer,  but  of  motion.  10, 5*27  (7  N.  W.,  27ti).  Omission  to  attach  copy  of  instrument  sued 
upon  not  ground  to  dissolve  attachment.  Can  be  taken  advantage  of  only  by  motion.  9, 235  (2 
N.  W.,  366).      . 

4662  (125).  If  redundant,  scandalous,  or  irrelevant  matter  be  inserted  in  any 
pleading,  it  may  be  stricken  OUt  on  motion  of  the  party  prejudiced  thereby. 
And  when  the  allegations  of  a  pleading  are  so  indefinite  and  uncertain  that  the 
precise  nature  of  the  charge  or  defense  is  not  apparent,  the  court  may  require  the 
pleading  to  be  made  definite  and  certain  by  amendment. 

Motion  to  make  petition  definite  and  certain  comes  too  late  alter  answer  is  filed.  12,  85  (lO 
N.  W.,  552).  Motion  to  make  more  definite  wUl  not  be  entertained  after  a  demurrer  has  been  over- 
ruled. 20,  416  (30  N.  W.,  411).  Matter  not  stricken  out  as  irreleyant.  9,  321  (2  N.  W.,  888); 
2,  67.    Cited,  10,  528  (7  N.  W.,  276);  28,  691  (45  N.  W.,  164). 

4663  (126).  The  court,  at  any  time  before  the  final  submission  of  the  cause,  on 
motion  of  the  defendant,  may  allow  a  counter-claim  or  set-off^  set  up  in  the 
answer,  to  be  withdrawn,  and  the  same  may  become  the  subject  of  another  ac- 
tion. On  motion  of  either  party,  to  be  made  at  the  time  such  counter-claim  or  set- 
off is  withdrawn,  an  action  on  tlie  same  shall  be  docketed  and  proceeded  in  as  in 
like  cases  after  process  served;  and  the  court  shall  direct  the  time  and  manner  of 
pleading  therein.  If  an  action  be  not  so  docketed,  it  may  afterwards  be  commenced 
in  the  ordinary  w^. 

4664  (127).  In  pleading  a  judgment,  or  other  determination  of  a  court  or 
officer  of  special  jurisdiction,  it  shall  be  sufficient  to  state  that  such  judgment  or 
determination  was  duly  given  or  made.  If  such  all^ation  be  controverted,  the 
party  pleading  must  establish,  on  the  trial,  the  facts  conferring  jurisdiction. 

Conrt  will  take  jadicial  notice  that  a  circuit  ooart  is  a  ooart  of  general  jarisdictioo.  23, 103 
(36  N.  W.,  356) ;  24, 188  (38  N.  W.,  820).    But  not  so  of  a  superior  court.     18, 167  (24  N.  W.,  734). 

4665  (128\  In  pleading  the  performance  of  conditions  precedent  in  a 
contract,  it  shall  be  sufficient  to  state  that  the  party  duly  performed  all  the  condi- 
tions on  his  part;  and  if  such  allegation  be  controverted,  the  party  pleading  must 
establish  on  the  trial  the  facts  showing  such  perfo-^mance. 

Cited,  26,  509  (41  N.  W.,  400). 
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4666  (129).  In  an  action^  counter-claim^  or  set-ofiT,  founded  upon  an  account^ 
f)rorai8sory  note,  bill  of  exchange,  or  other  instmineilt^  for  the  unconditional 
payment  of  money  only,  it  shall  be  sufficient  for  the  party  to  give  a  copy  of  the 
account  or  instrument,  with  all  credits  and  endorsements  thereon,  and  to  state  that 
there  is  due  to  him  on  such  account  or  instrument,  from  the  adverse  party,  a  speci- 
fied sum,  which  he  claims  with  interest.  When  others  than  the  makers  of  a  prom- 
issory note,  or  the  acceptors  of  a  bill  of  exchange,  are  parties, in  the  action,  it  shall 
be  necessary  to  state  also  the  kind  of  liability  of  tlie  several  parties,  and  the  fiicts, 
.as  they  may  be,  whith  fix  their  liability. 

This  provision  is  not  mandatory;  any  proper  statement  of  oanse  of  action  is  good.  15, 120 
(17  N.  W.  359).  The  last  olanse  wonld  seem  to  require  a  copy  of  the  endorsement  to  be  in  the  peti- 
tion. 11.  456  (9  N.  W..  652).  It  must  be  alleged  that  sum  claimed  is  due  on  note  in  controvert. 
12,  279  (11  N.  W.,  306).  Petition  mnst  allege  that  there  is  something  dne  on  the  instrameot sued 
•on.  10,  269  (4  N.  W.,  981).  When  negotiable  inatmment  is  lost  after  it  becomes  doe,  a  leoor^ 
may  be  had  thereon  in  a  court  of  law.  14,  512  (16  N.  W.,  839).  Petition  held  sufficient.  11, 
*237  (9  N.  W.,  91). 

4667  (130).  In  pleading  a  private  statute)  or  a  right  derived  therefrom, 
tt  shall  be  sufficient  to  refer  to  such  statute  by  its  title,  and  the  day  of  its  passage, 
^nd  the  court  shall  thereupon  take  judicial  notice  thereof. 

4668  (131).  In  an  action  for  libel  or  slander  it  shall  be  sufficient  to  state, 
generally,  that  the  defamatory  matter  was  published  or  spoken  of  the  plaintiff,  and 
if  the  allegation  be  denied,  the  plaintiff  must  prove  on  the  trial  the  facts,  showiog 
that  the  defamatory  matter  was  published  or  spoken  of  him* 

Words  held  libelous  and  actionable  i>er  se.     11,  280  (9  N.  W.,  43V 

4669  (132).  In  the  actions  menticmed  in  the  last  section  the  defendant  may 
allege  the  truth  of  the  matter  charged  as  defamatory,  and  may  prove  the  same, 
and  any  mitigating  oiroumstances  to  reduce  the  amount  of  damages,  or  he  may 
;prove  either. 

Where  the  issne  is  that  of  malice  plaintiff  has  the  opening  and  closing.  15,  505  (19  N.  W., 
706). 

4670  (133)..  In  an  action  for  the  recovery  of  real  property,  it  shall  be  de- 
scribed with  sufficient  certainty  to  enable  an  officer  holdmg  an  execution  to  iden- 
tify it 

4671  (134).  Every  material  allegation  of  the  petition  not  controverted  by  the 
answer,  and  every  material  allegation  of  new  matter  in  the  answer  not  controverted 
by  the  reply,  shall,  for  the  purpose  of  the  action,  be  taken  as  true ;  bat  the  all^- 
tion  of  new  matter  in  the  reply  shall  be  deemed  controverted  by  the  adverse  party, 
as  upon  a  direct  denial  or  avoidance.  Allegations  of  value  or  of  amount  of  dam- 
age shallnot  be  considered  as  true  by  failure  to  controvert  them. 

Amended  1873;  G.  S.,  545.  A  denial  mnst  he  direct  and  nnambignons.  4, 523.  The  bnrdea 
-of  proviog  new  matter,  snch  as  payment  set  np  in  the  reply,  is  on  the  plaintiff.  10,  7  (4  N.  W., 
361).  New  matter  set  np  by  defendant  in  replevin  taken  as  tme.  29,  669  (46  N.  W.,  47).  Bor- 
den of  proving  new  matter  alleged  in  the  answer  is  on  defendant.  11,  442  (9  N.  W.,  569).  Whect 
a  canse  is  submitted  on  the  pleadings,  only  snch  matters  of  defense  in  the  answer  as  are  admitted, 
or  not  denied  in  the  reply,  are  to  be  considered  as  established.  14,  246  (15  N.  W.,  212);  11,  SB7 
{9N.  W.,475). 

4672  (135).  A  material  allegation  in  a  pleading  is  one  essential  to  the 
olaim  or  defense,  which  could  not  be  stricken  from  the  pleading  without  leaving  it 
insufficient. 

Fail  are  to  plead  a  material  fact  raises  a  presumption  that  it  does  not  exist     27,  404  (43  N. 

W.,  178). 

4673  (136).  Neither  presumptions  of  law,  nor  matters  of  which  judicial 

notice  is  taken,  need  be  stated  in  tlie  pleading. 

4674  (137).  If  an  original  pleading  ^  lost,  or  withheld  bj  any  person,  the 
court  may  allow  a  copy  thereof  to  be  substituted. 

See  note  to  section  1,  ante^  citing  11,  469. 
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CHAPTER  Vn.- 


4675  (138).  No  yarianco  between  the  allegation  in  a  pleading  and  the  proofs 
18  to  be  deemed  material^  unless  it  have  actually  misled  the  adverse  party  to  his 
prejudice,  in  maintaining  his.  action  or  defense  upon  the  merits.  Whenever  it  is 
allied  that  a  party  has  been  so  misled,  that  fact  must  be  proved  to  the  satisfaction 
of  the  court,  and  it  must  also  be  shown  in  what  respect  he  has  been  misled;  and 
thereupon  the  court  may  order  the  pleading  to  be  amended  upon  such  terms  as  may 
l)eju8t. 

Beecription  {n  insnrance  policy  locating  property  in  N.  W.,  instead  of  S.  K  qnarter,  ag  proof 
shows  it  to  be,  not  material.  27,  540-1  (43  N.  W.,  340).  Variances  in  copy  of  bond,  held,  not 
«itaL     12,  99  (10  N.  W.,  577). 

4676  (139).  Whenever  the  variance  is  not  material,  as  provided  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to  the  evidence,  and  may 
^rder  an  immediate  amendment  without  costs. 

Pleadings  may  be  amended  to  conform  to  facts  proyen.    7,  58. 

4677  (140).  When,  however,  the  allegation  of  the  claim  or  defense  to  which 
the  proof  is  directed  is  unproved,  uot  in  some  particular  or  particulars  only,  but 
in  its  general  scope  and  meaning,  it  is  not  to  be  deemed  a  case  of  variance  within 
the  last  two  sections,  but  a  fiiilure  of  proof. 

4678  (141).  The  plaintiff  may  amend  his  petition  without  leave,  at  any 
time  before  the  answer  is  filed,  without  prejudice  to  the  proceeding;  but  notice  ^ 
of  such  amendment  shall  be  served  upon  the  defendant,  or  his  attorney,  and  the  de- 
fendant shall  have  the  same  time  to  answer  or  demur  thereto  as  to  the  original 
petition. 

4679  (142).  At  any  time  within  ten  days  after  a  demurrer  is  filed,  the  ad- 
verse party  may  amend,  of  course,  on  payment  of  costs  since  filing  the  defective 
pleading.  Notice  of  filing  an  amended  pleading  shall  be  forthwith  served  upon 
the  other. party,  who  shall  have  the  same  time. thereafter  to  answer  or  reply  thereto, 
as  to  an  original  pleading. 

4680  (143).  Upon  a  demurrer  being  overruled,  the  party  who  demurred 
4nay  answer  or  reply^  if  the  court  be  satisfied  that  he  has  a  mentorious  claim  or 
^e^nse,  and  did  not  demur  for  delay. 

4681  (144).  The  court  may,  either  before  or  after  judgment,  in  furtherance 
^  justice,  and  on  such  terms  as  may  be  proper,  apend  any  pleading,  process,  or 
(proceeding,  by  adding  or  striking  ont  the  name  of  any  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  or  by  asserting 
K)ther  allegations  material  to  the  case,  or,  when  the  amendment  does  not  change  suIh 
^tantially  the  claim  or  defense,  by  conforming  the  pleading  or  proceeding  to  the  fiicts 
proved.  And  whenever  any  proceeding  taken  by  a  party  fails  to  conform  in  any 
respect  to  the  provisions  of  this  code,  the  court  may  permit  the  same  to  be  made  con- 
formable thereto,  by  amendment. 

Original  section  allowed  ameodmeDt  only  *' before  judgment; "  amended  1875,  p.  35.  Has 
reference  solely  to  amendment  of  pleadings.  14,  429  (16  N.  W.,  434).  This  section  confers  npon 
the  conrt  an  almost  unlimited  power  of  amendment  **  in  fhrtheranoe  of  justice.''  12,  393  (10  N. 
W.,  703).  Where  the  ends  of  justice  seem  to  demand  it,  leave  will  be  given  in  the  supreme  conrt 
to  amend  a  petition  so  as  to  fully  state  the  cause  of  action.  14,  490  (16  N.  W.,  911).  Amendment 
may  be  made  after  trial.  8,  318.  Error  to  refuse  amendment  in  furtherance  of  justice.  9,  5  (1 
N.  W.,  980).  Permitting  amendments  to  be  filed  rests  in  discretion  of  court,  and  may  be  condi- 
tioned on  taxation  of  costs.  29,  432  (45  N.  W.,  471).  A  petition  in  ejectment  may  be  amended 
to  one  in  equity;  so  long  as  the  identity  of  the  cause  of  action  is  preserved,  the  form  of  the  action 
is  not  material.  19,  33  (26  N.  W.,  614).  Supersedeas  bond  is  a  proceeding  and  can  be  amended. 
19,  220  (27  N.  W.,  109).  Appeal  bond  may  be  amended.  8,  122.  Stay  bond  is  amendable.  17, 
^1  (22  N.  W.,  455).  Defective  verification  may  be  amended.  2, 136;  3,  136.  Indiscretion  of 
-^oart     3,  95.    Affidavit  in  replevin  may  be  amended.     18,  205  (13  N.  W.,  176).    Officer  may 
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amend  bis  retarn  to  conform  to  facts  thoagh  ten  years  have  elapsed.  20,  350  (30  N.  W.,  274).  iU 
lowed  of  petition  which  in  describing  land  makes  whole  amount  five  acres  instead  of  two  bnndnd 
and  forty  as  intended.  27,  872  (44  K.  W.,  42).  In  tnit  afpiinat  partnership  it  ia  learned  daring 
the  trial  that  transaction  was  with  an  individaal  of  the  firm,  amendment  allowed.  6,  495.  A 
pleading  can  be  nsed  as  evidence,  when  an  amended  pleading  is  tiled  if  it  is  at  varianoe  with  tk* 
original.     19,  107  (26  N.  W.,  621).     See  6,  506;  20,  548  (31  N.  W.,  75);  29,  498  (46  N.  W., »). 

4682  (145).  The  court  in  every  stage  of  an  action  must  disregard  any  enOT 
or  defect  in  the  pleadings  or  proceedings  which  does  not  affect  tbe  snbstaih 
tial  rights  of  the  adverse  party;  and  no  judgment  shall  be  reversed  or  affected  b^ 
reason  of  such  error  or  defect. 

Description  in  replevin  afildnTit  as  **  seven  bead  of  horses," -etc.,  and  in  amended  petition  m 
**three  mares,"  "three  horses,"  and  **one  colt,"  no  variance.  27,  569  (43  N.  W^  357).  CHsd 
18,  32.(12  N.  W.,811);  21,  610(33N.  W.,241). 

4683  (146).  If  the  demurrer  be  sustained,  the  adverse  party  may  amende 
if  the  defect  can  be  remedied  by  way  of  amendment,  with  or  without  ooets,  m 
the  court  in  its  discretion  shall  direct. 

4684  (147).  When  either  party  shall  amend  any  pleading  or  proceediog^ 
and  the  court  shall  be  satisfied,  by  aifidavit,  or  otherwise,  that  the  adverse  partj 
could  not  be  ready  for  trial  in  consequence  thereof,  a  continuance  niay  be  granted 
to  some  day  in  term,  or  to  another  term  of  the  court. 

Counter- affidavit  not  proper.     Affidavit  that  prisoner  was  informed,  etc,  not  good.     6,  338. 

4686  (148).  When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  defoid- 
anty  such  defendant  may  be  designated  in  any  pleading  or  proceeding  by  any  name 
and  description,  and  when  his  true  name  is  discovered,  the  pleading  or  proceeding 
may  be  amended  accordingly.  The  plaintiff  in  such  case  must  state,  in  the  verifi- 
cation of  his  petition,  that  he  could  not  discover  the  true  name,  and  the  sammoos 
must  contain  the  words  '^real  name  unknown/'  and  a  copy  thereof  must  be  served 
personally  upon  the  defendant. 

4686  (149).  Either  party  may  be  allowed,  on  notice,  and  on  such  terms  as  to 
costs  as  the  coirt  may  prescribe,  to  file  a  supplemental  petition,  answer,  or 
reply,  alleging  facts  material  to  the  case,  occurring  after  the  former  petition,  an- 
Bwer  or  reol  v 

Cited,  21,  313  (31  N.  W,,  918);  21,  610  (33  N.  V^.,  241);  24,  665  (39  N.  W.,  835). 

4687  (160).  Whenever  two  or  more  actions  are  pending  in  the  same  ooart 
which  miglit  have  been  joined,  the  defendant  may,  on  motion  and  notice  to  the  ad- 
verse party,  require  him  to  show  cause  why  the  same  shall  not  be  consolidated, 
and  if  no  such  cause  be  shown,  the  said  several  actions  shall  be  consolidated. 

Not  error  if  plaintiff  fails  to  consolidate  bis  causes  of  action.     9, 112  (2  N.  W.,  365). 
4188  (151).  The  order  for  COnsolididation  may  be  made  by  tJbe  cx>art  c^ 
by  a  judge  thereof  in  vacation. 

TITLE  VIII.— Provisional  Remedies. 

CHAPTER  L— ARREST  AND  BAIL. 
Chapter  I,  sees.  152  to  180,  repealed  1887,  p.  654. 

CHAPTER  II.— REPLEVIN  OF  PROPERTY, 

4689  (181).  The  plaintiff  in  an  action  to  recover  the  possession  of  specific  per- 
sonal property,  may,  at  the  commencement  of  tiie  suit,  or  any  time  before  answer, 
daim  the  immediate  delivery  of  such  property  as  provided  in  this  chapter. 

Gist  of  action  is  the  nolawfbl  detention.  6,  272.  Question  is  right  of  property  at  cam- 
meocement  of  action.  27,  247  (42  N.  W.,  1034).  Replevin  wiU  lie  to  recover  possession  of  bnild- 
ings  erected  on  a  lot  by  party  claiming  title  thereto,  who,  by  judicial  determination,  has  been 
evicted  therefrom,  if  not  affixed  to  the  soil,  though  another  did  afterwards  afl^  them  to  the  aoiL 
1,  438.     Replevin  will  not  lie  to  oust  a  tenant  from  the  oocupancy  of  a  bnUding.     14,  409  (16  K. 
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W.y  832).  Demand  not  neoeflsary.  2,  253.  Where  no  bill  of  particalara  was  filed  in  jnstioe's 
oonri,  no  qnestion  of  departnre  can  be  raised  in  district  court  on  appc«L  14.  48  (14  N.  W.,  656); 
27,  222-3  (42  N.  W.,  1028);  29, 666  (46  N.  W.,  ©27). 

4690  (182).  An  order  for  the  delivery  of  personal  property  to  the  plaintiff 
shall  be  made  by  the  clerk  of  the  court  in  which  the  action  is  brought,  when  there 
shall  be  filed  in  his  office  an  affidavit  of  the  plaintiff,  his  agent,  or  attorney  show- 
ing: First — ^A  description  of  the  property  claimed.  Sewnd — That  the  plaintiff  is 
the  owner  of  the  property,  oi:  has  a  special  ownership  or  interest  therein,  stating  the 
facts  in  relation  thereto,  and  that  he  is  entitled  to  the  immediate  possession  of  the 
same.  Third — ^That  the  property  is  wrongfully  detained  by  the  defendant.  Fourth 
— ^That  it  was  not  taken  in  execution  on  any  order  or  judgment  against  said  plaititiff ; 
or  for  the  payment  of  any  fine,  tax,  or  amercement  assessed  against  him,  or  by  vk- 
tue  of  an  order  of  delivery  issued  under  this  chapter,  or  any  other  mesne  or  final 
process  issued  against  him  ;  ^Provided,  That  such  affidavit  may  omit  the  first  and 
last  clause  of  this  subdivision,  and  in  lieu  thereof  show  that  the  property  was  taken 
in  execution  on  a  judgment  or  order,  other  than  an  order  of  delivery  in  replevin, 
and  that  the  same  is  exempt  from  such  execution  or  attachment  under  the  laws  of 
this  state;  And  provided  further,  That  the  provisions  of  this  act  shall  extend  to  and 
apply  as  well  to  proceedings  in  replevin  had  before  justices  of  the  peace. 

Amended  and  all  after  *  added  1877,  p.  9.  Affidavit  is  a  prereqaisite  in  all  cases.  17,  488 
(23N.  W.,344).  Affidavit  in  replevin  may  be  amended.  13,  205  (13  N.  W.,176).  And  see  18, 
279  (13  N.  W.,  403).  Even  after  judgment.  7,  53.  Petition  verified  on  mere  belief  will  not  take 
the  place  of  affidavit ;  but  conrt  may  permit  filing  of  amended  affidavit  relating  back  to  commence- 
ment of  action.  29,  224  (45  N.  W.,  622).  Description  in  affidavit  as  **  seven  bead  of  borees,''  etc, 
and  in  amended  petition  as  **tbree  mares,"  "tbree  horses/'  and  **ODe  colt/'  no  variance.  27, 
569-70  (43  N.  W.,357).  Plaintiff  mnst  have  snch  interest  as  shall  entitle  bim  to  the  immediate 
poflsession  of  the  property.  7,  27.  As  to  special  ownership.  20,  298  (80  N.  W.,  64).  Not  nec- 
oeasary  that  petition  sbonld  contain  all  averments  of  section.  Safficient  if  petitioner  states  that  be 
is  the  owner  of  and  entitled  to  the  immediate  possession  and  that  said  goods  are  unlawfully  de- 
tained. 21, 157  (31  N.  W.,491).  Answer  that  defendant  does  not  unlawfully  detain  the  said 
goods  and  chattels  of  the  said  plaintiff  puts  in  issue  right  of  property  and  right  of  possession.  7, 
293. 

4691  (183).  The  order  for  the  delivery  of  the  property  to  the  plaintiff  shall  be 
addressed  and  delivered  to  the  sheriff.  It  shall  state  the  names  of  the  parties,  the 
court  in  which  the  action  is  brought,  and  command  the  sheriff  to  take  the  property, 
describing  it,  and  deliver  it  to  the  plaintiff,  and  to  make  return  of  the  order  on  a 
day  to  be  named  therein. 

4692  (184).  The  return  day  for  the  order  of  delivery,  when  issued  at  the 
commencement  of  the  suit,  shall  be  the  same  as  that  of  the  summons;  when  issued 
afterwards,  it  shall  be  twenty  days  after  it  issued. 

When  writ  is  returnable  on  Sunday  or  holiday,  is  not  void  but  roturnable  the  following  day. 
28,735(37N.W.,637). 

4693  (185).  The  sheriff  shall  execute  the  order  by  taking  the  property 
therein  mentioned.  He  shall  also  deliver  a  copy  of  the  order  to  the  person  charged 
with  the  unlawful  detention  of  the  property,  or  leave  such  copy  at  his  usual  place  of 
residence. 

Failure  to  deliver  copy  of  order  to  defendant  cannot  be  taken  advantage  of  after  judgment. 
6,  472.    Writ  of  replevin  cannot  be  served  on  Sunday.     16,  653  (21  N.  W.,  406). 

4694  (186).  The  sheriff,  or  other  officer,  shall  not  deliver  to  the  plaintiff,  his 
agent  or  attorney,  the  property  so  taken^  until  there  has  been  executed,  by  one  or 
more  sufficient  sureties  of  the  plaintiff^  a  written  undertaking  to  the  defendant  in 
at  least  double  the  value  of  the  property  taken,  to  the  effect  that  the  plaintiff  shall 
duly  prosecute  the  action  and  pay  all  costs  and  damages  which  may  be  awarded 
against  him^  '*'and  return  the  property  to  the  defendant,  in  case  judgment  for  a  re- 

63  '  /I 
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turn  of  such  property  is  rendered  against  him.*    The  undertaking  shall  be  returned 
with  the  order. 

*  to  *  inserted  1873;  G.  S.,  p.  553.  Surety  bonnd  with  principal.  7»  294.  One  w1k>  kM 
giyen  bond  and  reoeived  property  cannot  refuse  to  pvosecnte  action  and  enjoin  others  from  doing  n. 
24,  578  (39  N.  W.,  600).  Bond  in  another  action  properly  admitted  in  cTidence.  27,  223  (42  H. 
W.,  1028).  Where  mortgagee  replevies  goods  from  sheriff,  who  holds  them  nnder  an  order  of  attich 
ment  against  the  mortgagor,  the  sheriff's  measure  of  damages  is  the  amount  called  for  by  bis  writ, 
when  value  of  property  equals  or  exceeds  that  sum.  12,  374  (11  N.  W.,  462),  Jodigiiftent  lor 
mortgaged  in  replevin  by  mortgagor,  not  a  bar  to  action  by  latter  for  accounting.  29, 455  (45  N.  W., 
617).  Measure  of  damages  for  wrongful  detention  of  stock  of  goods  by  sheriff  not  merely  netis- 
come  of  store  at  time;  all  other  elements  may  be  considered.  27,  94  (42  N.  W.,  906).  Claim  fcr 
damages  may  be  increased  by  amendment  on  appeal  to  district  court  in  proper  case.  12,  392  (10 
N.  W..  705).  •  Not  necessary  that  the  court  shall  find  the  value  of  property  when  possession  sued 
for.  21,  711  (33  N.  W.,  254);  22,  89  (34  N.  W.,  76).  Verdict  should  respond  to  the  issue  mads 
by  the  pleadings.     9,  30  (i  N.  W.,  975).    See  26,  438  (41  N.  W.,  284). 

4695  (187).  For  the  purpose  of  fixing  the  amount  of  the  undertaking,  the 
value  of  the  property  taken  shall  be  ascertained  by  the  oath  of  two  or  DMNoe 
responsible  persons,  whom  the  sheriff  or  other  officer  shall  swear  truly  to  assess  the 
value  thereof. 

Appraisal  not  admissible  as  evidence. '  27, 223  (42  N.  W.,  1028). 

4696  (188).  If  the  undertaking,  required  by  section  one  hundred  and  eightf- 
six,  be  not  given  within  twenty-four  hours  from  the  taking  of  the  property  nndor 
said  order,  the  sheriff  or  other  officer  shall  return  the  property  to  the  defendant 
And  if  the  sheriff  or  other  officer  deliver  any  property  so  taken  to  the  plaintiff,  his 
agent  or  attorney,  or  keep  the  same  from  the  defendant,  without  taking  such  secur- 
ity within  the  time  aforesaid,  or  if  he  takes  insufficient  security,  he  shall  be  liable  to 
the  defendant  in  damages. 

4697  (189).  The  defendant  may,  within  twenty-four  hours  from  the  time  the 
undertaking  referred  to  in  the  preceding  section  is  given  by  the  plaintiff,  give  notice 
to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do 
so,  he  must  be  deemed  to  h^ve  waived  all  objections  to  them.  When  the  defend- 
ant excepts,  the  sureties  must  justify  upon  notice  as  bail  on  arrest.     The  sheriff  or 

'  (ither  officer  shall  be  responsible  for  the  sufficiency  of  the  sureties,  until  the  objec- 
tion to  them  is  waived  as  above  provided  or  until  they  justify.  The  property  shall 
be  delivered  to  the  plaintiff  when  the  undertaking  required  by  section  one  hundred 
and  eighty-six  has  been  given. 

4698(190).  [Proceedings  in' action— Jury— Findings.]— If  the  prop- 
erty has  been  delivered  to  the  plaintiff,  and  judgment  be  rendered  against  him  on 
demurrer,  or  if  he  otherwise  fail  to  prosecute  his  action  to  final  judgment,  the  court 
shall,  on  application  of  the  defendant  or  his  attorney,  impanel  a  jury  to  inquire 
into  the  right  of  property  and  right  of  possession  of  the  defendant  to  the  propertj 
taken.  If  the  jury  shall  be  satisfied  that  said  property  was  the  property  oi  the  de- 
fendant at  the  commencement  of  the  action,  or  if  they  shall  find  that  the  defendant 
was  entitled  to  the  possession  only  of  the  same  at  such  time,  then,  and  in  either  case, 
they  shall  assess  such  damages  for  the  defendant  as  are  right  and  proper;  for  which, 
with  costs  of  suit,  the  court  shall  render  judgment  for  the  defendant. 

Omission  of  word  possession  from  verdict  not  fatal  under  facts  stated.  24,  385  (38  N.  W., 
863).  Cannot  be  changed  into  a  sait  in  equity.  20,  299  (30  N.  W.,  64).  A  general  denial  and 
claim  of  a  return  of  the  property  is  a  sufiQcient  answer.  17,  520  (23  N.  W.,519).  Jadgment 
should  be  in  the  alternative  for  return  of  property,  or,  in  case  a  return  cannot  be  had,  for  its  valne, 
unless  it  is  shown  by  the  record  that  a  return  could  not  be  had.  Attorneys  cannot  make  an  agree- 
ment contrary  to  the  facts  that  will  bind  the  sureties  on  replevin  bond.     13,  510  (14  N.  W.,  476). 

4699  (191).  In  all  cases,  when  the  property  has  been  delivered  to  the  plaintiff, 
where  the  jury  shall  find  upon  issue  joined  for  the  defendant,  they  sliall  also  find 
whether  the  defendant  had  the  right  of  property,  or  the  right  of  possession  only,  at 
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-the  oommencemeDt  of  the  suit;  and  if  they  find  either  in  his  favor,  they  shall . 
assess  such  damages  as  they  think  right  and  proper  for  the  defendant;  for  which| 
with  costs  of  suit,  the  court  shall  render  judgment  for  the  defendant. 

The  damajses  of  an  officer  acting  lawfully  are  the  yalne  of  his  write  if  not  greater  than  the 
property.  17,  399  (23  N.  W.,  1).  Where  property  has  heen  in  any  way  restored  to  defendant  dor* 
ing  pendency  of  suit,  he  cannot  maintain  an  action  for  its  value.     29,  783  (40  N.  W.,  211). 

Sec  4700  formed  sec  7  of  act  of  1873;  G.  S.,  p.  713.     In  force  September  1. 

4700.  The  judgment  in  the  cases  mentioned  in  sections  one  hundred  and 
ninety,  and  one  hundred  and  ninety-one,  and  in  section  one  thousand  and  forty-one 
•of  said  code,  shall  be  for  a  return  of  the  property  or  the  value  thereof  in  case 
a  return  cannotjbe  had,  or  the  value  of  the  possession  of  the  same,  and  for  damages 

tfor  withholding  said  property,  and  costs  of  suit. 

The  place  where  property  is  replevied  is  a  snitahle  place  to  retnm  it  Plaintiff  is  only  re- 
-qnired  to  return  the  property  in  the  condition  he  fonnd  it.  When  portion  of  goods  cannot  he  re- 
tnrned,  and  their  valne  can  be  definitely  ascertained,  such  valne  in  money  may  be  tendered  in  their 
stead,  together  with  the  remaining  goods.  If  defendant  refuses  to  accept,  and  proceeds  to  collect 
judgment,  he  may  be  ei^oined.  11,  479  (9  N.  W.,  643).  If  return  cannot  be  had,  valuo  of  prop« 
-erty  the  measure  of  damages.  19,  583  (27  N.  W.,  646).  Where  the  judgment  was  that  defend- 
ants have  a  retnm  of  the  property,  and  in  case  of  a  failure  to  return  tor  money,  and  within  the 
time  plaintiff  offered  to  return  the  property  and  defendant  refused  to  accept  it,  held  that  an  injuno- 
i»ion  would  lie  restraining  the  collection  of  the  money  on  execution.  10,  594  (7  N.  W.,  319).  De- 
fendant is  only  divested  of  his  interest  in  the  property  by  a  final  judgment.  17,  701  (24  N.  W., 
425).     Court  has  no  discretion.     7,  238.    Cited,  12,  392  (10  N.  W.,  705). 

4701  (192).  In  all  cases  where  the  property  has  been  delivered  to  the  plaintiff, 
where  the  jury  shall  find  for  the  plaintiff,  on  an  issue  Joined,  or  on  inquiry  of  dam- 
^tges  upon  a  judgment  by  default,  they  shall  assess  adequate  damages  to  the  plaint* 
iff  for  the  illegal  detention  of  the  property ;  for  which,  with  costs  of  suit,  the  court 
shall  render  judgment  for  defendant. 

Court  may  find  damages.  6,  473.  Damages  allowed  only  on  return  of  property.  21, 79  (31  N« 
IJV^.,241).  Not  necen^ary  to  render  jndgment  for  possession.  27,676-7  (43  N.  W.,  357).  Plaintiff 
must  show  special  damage  to  himself  distinct  from  that  done  the  public  at  large  before  injunction 
will  lie.  3,  186.  Measure  of  damages  value  of  property  and  le^l  costs  and  chaif^es  in  making 
.<x>llection  6,  228.  Defendant  construed  to  mean  plaintiff.  20,  300  (30  N.  W., 64).  Demand 
for  return  of  property  not  necessary  to  maintain  action  of  replevin.     1,  200;  7,  200. 

4702  (193).  When  the  property  claimed  has  not  been  taken,  or  has  been 
returned  to  the  defendant  by  the  sheriff  for  want  of  the  undertaking  required  by 
section  one  hundred  and  eighty-six,  the  action  may  proceed  as  one  for  damages 
only,  and  the  plaintiff  shall  be  entitled  to  such  damages  as  are  right  and  proper; 
but  if  the  property  be  returned  for  want  of  the  undertaking  required  by  section  one 
•hundred  and  eighty-six,  the  plaintiff  shall  pay  all  costs  made  by  taking  the  same. 

Judgment  should  be  for  damages  only  ;  not  for  return  of  property.  27,  145  (42  N.  W.,  904). 
Measure  of  damages  is  value  of  property  taken,  with  interest  12,  455  (11  N.  W.,  888).  Damages 
may  be  recovered  even  where  defendant  parted  with  possession  before  oommencementof  suit.  29, 
:U)1  (45  N.  W.,  462).     Cited,  27,  503  (43  N.  W.,  361). 

Sec.  4703.  '^An  act  to  amend  the  code  of  ciyil  procedure  in  actions  of  replevin."  1875,  p.  44. 
Jo  force  Febraary  25. 

4703.  That  whenever  any  action  in  replevin  shall  be  dismissed  by  the  court 
for  irregularities  or  defects  in  the  proceedings  by  the  plaintiff,  judgment  may  be 
given  in  fiayor  of  the  defendant  on  proof  of  the  value  of  the  property  and 
amount  of  damages. 

4704  (194).  An  order  may  be  directed  tO  any  other  county  than  the  one  in 
which  the  action  is  brought,  for  the  delivery  of  the  property  claimed.  Several  or- 
ders may  issue  at  the  same  time,  or  successively,  at  the  option  of  the  plaintiff;  but 
only  one  of  them  shall  be  taxed  in  the  costs,  unless  otherwise  ordered  by  the  court. 

4705  (195).  The  sheriff  or  other  officer,  in  the  execution  of  the  order  of  de- 
livery, may  break  open  any  building  or  enclosure  in  which  the  property  claimed,  or 
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any  part  thereof,  is  concealed ;  bat  not  antil  he  has  been  refused  an  entrance  into 
said  building  or  enclosure  and  the  delivery  of  the  property,  after  having  demanded 
the  same. 

4706  (196).  No  suit  shall  be  institnted  on  the  undertaking  givoi  nnder 
section  one  hundred  and  eighty-six,  before  an  execution  issued  on  a  judgment  in 
&vor  of  the  defendant  in  the  action  shall  have  been  returned,  that  sumcieiit  prop- 
erty whereon  to  levy  and  make  the  amount  of  such  judgment  cannot  be  found  in 
the  county. 

Salt  OD  bond  cannot  be  brongbt  nntil  execution  against  principal  returned  unsatisfied.  8^ 
46  (2N.  W.,  359).    This  is  imperative  and  cannot  bewaived  by  the  court     25,  276  (41 N.  W.,147). 

4707  (197]).  Any  order  for  the  delivery  of  property  issued  under  section  one 
hundred  and  eighty-two,  without  the  affidavit  required  thereby^  shall  be  set 
aside  at  the  cost  of  the  clerk  issuing  the  same,  and  such  clerk,  as  well  as  the 
plaintiff  shall  also  be  liable  in  damages  to  the  party  injured. 

CHAPTER  III.— ATTACHMENT. 
ARTICLE  I.— GENERAL  ATTACHMENTS. 

Subdivmon  1. — Grounds  of  Attachment. 

4708  (198).  The  plaintiff  in  a  civil  action  for  the  recovery  pf  money  may,  at 
or  after  the  commencement  thereof,  have  an  attachment  against  the  property  of  the 
defendant,  and  upon  the  grounds  herein  stated :  First — When  the  defendant  or 
one  of  several  defendants,  is  a  foreign  corporation,  or  a  non-resident  of  this  state; 
or,  Second — Has  absconded  with  the  intent  to  defraud  his  creditors;  or.  Third — ^Has 
left  the  county  of  his  residence  to  avoid  the  service  of  a  summons;  or,  Fourth — So 
conceals  himself  that  a  summons  cannot  be  served  upon  him ;  or,  Fifth— Is  about  to 
remove  his  property,  or  a  part  thereof,  out  of  the  jurisdiction  of  the  court,  with  the 
intent  to  defraud  his  creditors;  or.  Sixth — Is  about  to  convert  his  property,  ort 
part  thereof,  into  money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his  credit- 
ors; or.  Seventh — Has  property,  or  rights  in  action,  which  he  conceals;  or,  Eighth— 
Has  assigned,  removed,  or  disposed  of,  or  is  about  to  dispose  of,  his  property,  era 
part  thereof,  with  the  intent  to  defraud  his  creditors;  or,  Ninth — FraiKlulently  con- 
tracted the  debt  or  incurred  the  obligation  for  which  suit  is  about  to  be  or  has  beeo 
brought.  But  an  attachment  shall  not  be  granted  on  the  ground  that  the  defendant 
is  a  foreign  corporation,  or  a  non-resident  of  the  state,  for  any  claim  other  than  a 
debt  or  demand  arising  upon  contract,  judgment,  or  decree. 

There  are  nine  distinct  gronnds  of  attachment  here,  any  one  of  which  wiH  sapport  Uie  aetioa, 
and  affidavit  is  not  bad  that  states  one  as  the  eighth  in  exact  language  of  statute.  18,  170  (24 
N.  W.,  734).  Sufficient  if  in  words  of  statute.  3,  73.  When  al]  provisions  of  statute  are  com- 
plied  with/  court  has  jurisdiction.  11, 127  (7  N.  W.,  533).  Attnehmeotisa  proceeding  ancillary  to 
the  main  action  in  which  allowed.  21,  700  (33  N.  W.,  254).  When  affidavit  is  filed  that  defendsst 
is  a  non-resident  no  summons  need  be  issued.  But  in  such  case  no  judgment  can  be  rendered  for 
sale  of  attached  property  until  notice  is  given  to  defendant  by  publication,  and  notice  must  contaio 
description  of  property  attached.  12,  346  (11  N.  W.,  491-577).  But  see  15,  371  f  18  N.  W.,  SlJ. 
Attachment  lies  not  alone  against  property  of  one  who  ^ns  given  an  express  promise,  oat  also  of  oof 
t>n  whose  part  law  implies  a  promise;  e.  g.,  one  who  has  received  another's  money  for  the  purpose  of 
loaning  it.  24,  786  (40  N.  W.,  322).  An  affidavit  for  attachment  stating  **  that  the  said  daim  in 
«aid  action  is  for  damages  in  not  delivering  goods  purchased/'  does  not  show  that  the  action  is  for 
a  debt  or  demand  arising  upon  contract,  judgment,  or  decree,  and  does  not  authorize  an  attachment 
against  a  non-resident  or  foreign  corporation.  14,  460  (16  N.  W.,  765).  Court  should  requite* 
statement  from  applicant  revealing  fnl ly  grounds  of  apprehension.  6,  529.  When  goods  are  found 
in  the  possession  of  a  stranger  who  claims  title,  the  party  must  botli  allege  and  prove  not  only  issa- 
ing  of  attachment  bnt  every  material  fact  and  condition  necessary  to  the  regularity  of  its  issue 
21,  492  (32  N.  W.,  295).  Mere  insolvency  not  ground  for  attachment  20,  485  (30  N.  W.,  556)- 
Cannot  be  maintained  for  a  tort     6, 67.    Cited,  27,  411  (43  N.  W.,  179). 
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Subdivision  S. — How  an  Attachment  is  Obtained. 

4709  (199).  An  order  of  attachment  shall  be  made  b^  the  clerk  of  the  conrt  \sk^ 
-which  the  action  is  broaght^  in  any  case  mentioned  in  the  preceding  section,  when 
there  is  filed  in  his  office  an  affidavit  of  the  plaintiff^  his  agent  or  attorney,  show* 
ing:  Fird — ^The  nature  of  the  plaintiff's  claim.  Second — ^That  it  is  just  Third 
— ^!the  amount  which  the  affiant  believes  the  plaintiff  ought  to  recover.  Fourth-^ 
The  existence  of  some  one  of  the  grounds  for  an  attachment  enumerated  in  the  pre- 
•oeding  section. 

Sufficient  if  in  woixls  of  the  statate.  2, 14.  Affidavit  held  good.  17»  105  (22  N.  W.,  226). 
Affidavit  safficient  if  it  state  natare  of  plaintiff's  claim;  reference  may  he  had  to  petition  forftiller 
statement  24,  787  (40  N.  W.,  322).  An  affidavit  setting  forth  ground  of  attachment  suhetao- 
tially  iti  the  words  of  the  statate  will  sustain  the  attachment  as  long  as  it  stands  nndenied;  Imt 
when  denied  its  truthfulness  must  he  shown  hj  proof  of  facts  or  the  attachment  will  fail.  14,  497 
<16  N.  W.,  909).  As  to  sufficencj  of  affidavit  by  agent.  18,  170  (24  N.  W.,  734).  Affidavit  need 
not  allege  that  affiant  is  attorney  or  agent  if  clerk  satisfied.  16,  372  (20  N.  W.,  264),  Affidavit 
need  not  state  that  there  is  property  subject  to  levy  in  jurisdiction.  15,  316  (18  N.  W.,  81]. 
Want  of  venue  curable  by  amendment  Omission  of  name  in  body  of  affidavit  immaterial,  o, 
165.  Where  affidavit  was  sworn  to  before  the  clerk  of  the  court  in  which  action  is  pending,  but  the 
venue  was  omitted,  it  will  be  presumed  that  the  clerk  administered  the  oath  in  the  proper  county; 
this  proceeding  cannot  be  attacked  collaterally  but  only  in  a  direct  proceeding.  2, 156.  Affida^t 
€br  attachment  of  real  estate  cures  defects  in  affidavit  for  service  by  publication.  27,  413  (43  N. 
W.,  179).     Cited,  22,  580  (36  N.  W.,  113). 

4710  (200).  When  the  ground  of  the  attachment  is  that  the  defendant  is  a 
foreign  corporation,  or  a  non-resident  of  the  state,  the  order  of  attachment  may  be 
issoed  without  an  imdertakillg.  In  all  other  cases,  the  order  of  attachment  shall 
not  be  issued  by  the  clerk  until  there  has  been  executed  in  his  office,  by  one  or  more 
sufficient  sureties  of  the  plaintiff,  to  be  approved  by  the  clerk,  and  unoertaking  not 
•exceeding  double  the  amount  of  the  plaintiff's  claim,  to  the  effect  that  the  plaintiff 
shall  pay  the  defendant  all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, if  the  order  be  wrongfully  obtained. 

Where  defendant  is  a  non-resident,  undertaking  not  necesRary.  9,  235  (2  N  W.,  366);  16, 
314  (18  N.  W.,  81).     Not  unconstitutional.     9,  104  (1  N.  W.,  869).    See  26,  79  (42  N.  W.,  283). 

4711  (201).  The  order  of  attachment  shall  be  directed  and  delivered  to  the 
sheriff.  It  shall  require  him  to  attach  the  lands,  tenements,  goods,  chattels,  stocks, 
or  interest  in  stocks,  rights,  credits,  moneys,  and  effects  of  the  defendant  in  his 
eounty  not  exempt  by  law  from  being  applied  to  the  payment  of  the  plaintiff's 
-claim,  or  so  much  thereof  as  will  satisfy  the  plaintiff's  claim,  to  be  stated  in  the 
order  as  in  the  affidavit,  and  the  probable  costs  of  the  action,  not  exceeding  fifty 
-dollars. 

Sheriff's  interest  in  goods  is  amount  due  on  writ  with  costs.     29,  87  (45  N.  W.,  274). 

4712  (202).  Orders  of  attachment  may  be  issued  to  the  sheriff  of  different 
<M>tl]ltie8;  and  several  of  them  may,  at  the  option  of  the  plaintiff,  be  issued  at  the 
same  time  or  in  succession;  but  such  only  as  have  been  executed  shall  be  taxed  in 
the  costs,  unless  otherwise  directed  by  the  court. 

Only  one  affidavit  is  necessary.     15, 112  (17  N.  W.,  368). 

4713  (203).  The  return  day  of  the  order  of  attachment,  when  issued  at  the 
•commencement  of  the  action,  shall  be  the  same  as  that  of  the  summons;  when  is^ 
«ned  afterwards  it  shall  be  twenty  days  after  it  is  issued. 

Subdivision  S, — Execution  and  Return  Thereof. 

4714  (204).  When  there  are  several  orders  of  attachment  against  the  same 
defendant,  they  shall  be  executed  in  the  order  in  which  they  are  received  by  the 
sheriff. 

Attachment  first  levied  is  entitled  to  priority.     18,  381  (14  N.  W.,  170). 
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4716  (206).  The  order  of  attachment  shall  be  executed  by  the  sheriff  without 
delay.  He  shall  go  to  the  place  where  the  defendant's  property  may  be  found,  and 
there^  in  the  presence  of  two  residents  of  the  county,  declare  that  by  virtne  of  said 
ordei^  he  attaches  said  property  at  the  sait  of  such  plaintiff;  and  the  officer,  wiUi  the 
said  residents,  who  shall  be  first  sworn  or  affirmed  by  the  officer,  shall  make  a  troe 
inventory  and  appraisement  of  all  the  property  attached,  which  shall  be  signed 
by  the  officer  and  residents,  and  returned  with  the  order.  Where  the  property  at- 
tached is  real  property,  the  officer  shall  leave  with  the  occupant  thereof,  or,  if  there 
be  no  occupant,  in  a  conspicious  place  thereon,  a  copy  of  the  order.     Where  it  is 

rrsonal  property,  and  accessible,  he  shall  take  the  same  into  his  custody,  and  hold 
subject  to  the  order  of  the  court. 

Ad  assigoment  placed  in  sheriff's  hands  before  he  leTiee  an  attachment  is  superior  theffctoL 
18,  364  (24  N.  W.,  682).    Wrongfal  levy.     27,  414  (43  N.  W.,  264),    See  29,  427  (46  N.  W.,  471). 

4716  (206).  The  sheriff  shall  deliver  the  property  attached  to  the  person  in 
whose  possession  it  was  found,  upon  the  execution  by  such  person,  in  the  presence 
of  the  sheriff,  of  an  undertaking  to  the  plaintiff,  with  one  or  more  sufficient 
sureties,  resident  in  the  county,  to  the  effect  that  the  parties  to  the  same  are  bound 
in  double  the  appraised  value  thereof,  that  the  property  or  its  appraised  value  in 
money  shall  be  forthcoming  to  answer  the  judgment  of  the  court  in  the  action ;  but  if 
it  shall  appear  to  the  court  that  any  part  of  said  property  has  been  lost  or  destroyed 
by  unavoidable  accident,  the  value  thereof  shall  be  remitted  to  the  person  so  bounds 

GiviDK  of  an  undertaking  does  not  prevent  owner  from  moving  to  dissolve  attachment.  20,. 
606  (31  N.  W.,  74).  Giving  of  an  undertaking  does  not  operate  as  a  dissolntion.  9,  410  (2  N.  W.^ 
862).     Owner  may  have  the  property  at  any  time  by  giving  this  bond.     16,  18  (16  N.  W.,  826). 

4717  (207).  When  the  plaintiff,  his  agent  or  attorney,  shall  make  oath,  in 
writing,  that  he  has  good  reason  to  and  does  believe  that  any  person  or  corporation,, 
to  be  named  and  within  the  county  where  the  action  is  brought,  has  property  of  the 
defendant  (describing  the  same)  in  his  posse&sion,  if  the  officer  cannot  come  at  siicb 
property,  he  shall  leave  with  such  garnishee  a  copy  of  the  order  of  attachment 
with  a  written  notice  that  he  appear  in  court  at  the  return  of  the  order  of  attach- 
ment, and  answer,  as  provided  in  section  two  hundred  and  twenty-one. 

As  a  rale  clerk  of  district  coart  not  liable  as  garnishee;  hot  there  are  cases  where  a  court  oi 
equity  will  subject  fnnds  in  hands  of  clerk  to  payment  of  debts  21 »  679  (33  N.  W.,  478).  Mnnieipal 
corporation  not  liable  in.  2,  169.  In  case  stated,  held  that  plaintifi^  bad  an  eqnitable  lien  on 
property  in  possession  of  garnishees  and  had  not  lost  their  rights  by  laches.  24,  436-6  (38  K. 
W.,  437).  N'^te  obtained  by  fraud  not  in  the  hands  of  a  bona  fide  holder  may  "be  attached.  6»  34& 
Cited,  13, 188  (li  N.  W.,  821). 

4718  (^08).  The  copy  of  the  order  and  the  notice  shall  be  served  upon  the 
garnishee  as  follows:  If  he  be  a  pei-son,  they  siiall  be  served  upon  him  personally, 
or  left  at  his  usual  place  of  residence;  if  a  corporation,  they  shall  be  left  with  the 
president  or  other  officer  of  the  same,  or  a  managing  ag^t  thereof. 

4719  (209).  Different  attachments  of  the  same  property  may  be  noade 

by  the  same  officer^  and  one  inventory  and  appraisement  shall  t>e  sufficient,  and  it 
shall  not  be  necessary  to  return  the  same  with  more  than  one^«rder. 

One  appraisement  is  sufficient  22,  89  (34  N.  W.,  76).  Tbese  levies  most  be  made  whUe 
the  officer  has  possession  nnder  his  first  levy.     25,  289  (41  N.  W.,  149). 

4720  ('210).  Where  the  property  is  under  attachment,  it  shall  be  attached 
under  subsequent  orders  as  follows:  First — If  it  be  real  property^  it  shall  be 
attached  in  the  manner  prescribed  in  section  two  hundred  and  five.  Second — If  it 
be  personal  property,  it  shall  be  attached  as  in  the  hands  of  the  officer,  and  subject 
to  any  previous  attachment.  Third — If  the  same  person  or  corporation  be  made  a 
garnishee,  a  copy  of  the  order  and  notice  shall  be  left  with  him,  in  the  manner 
prescribed  in  section  two  hundred  and  seven. 

Cited,  22,  88  (34  N.  W.,  76). 
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4721  (211).  The  officer  Bhall  return  upon  every  order  of  attachment  what 
he  has  done  under  it.  The  return  must  show  the  property  attached,  and  the  time 
it  was  attached.  When  garnishees  are  served,  their  names,  and  the  time  each  was 
served,  must  be  stated.  The  officer  shall  also  return  with  the  order  all  undertak- 
ings given  under  it. 

Ab  to  return.     1 5,  312  (18  N.  W.  ,81.) 

4722  (212).  An  order  of  attachment  binds  the  property  attached  from  the 
time  of  service,  and  the  garnishee  shall  stand  liable  to  the  plaintiff  in  attach- 
ment for  all  property,  moneys,  and  credits  in  his  hands,  or  due  from  him  to  the  de- 
fendant, from  the  time  be  is  served  with  the  written  notice  mentioned  in  section 
two  hundred  and  seven ;  but  where  the  property  is  attached  in  the  hands  of  a  con- 
signee, his  lien  thereon  shall  not  be  affected  by  the  attachment. 

Order  of  attachment  binds  the  property  from  the  time  of  service.  6, 166.  Attaching  and 
garnishing  creditors  may  enjoin  sale  of  goods  nnder  ezecntion,  an  til  priorities  of  liens  are  deter- 
mined.    24,  638  (39  N.  W.,  788).     Cited,  13,  381  (14  N.  W.,  170). 

Subdivision  i. — Disposition  of  Attached  Property, 

4723  (213).  The  court,  or  any  judge  thereof,  during  vacation,  may,  on  the 
application  of  the  plaintiff,  and  on  good  cause  shown,  appoint  a  receiver,  who 
shall  take  an  oath  faithfully  to  discharge  his  duty,  and  shall  give  an  undertaking^to 
the  state  of  Nebraska,  in  such  sum  as  the  court  or  judge  may  direct,  and  with  such 
security  as  shall  be  approved  by  the  clerk  of  the  court,  for  the  faithful  performance 
of  his  duty  as  such  receiver,  and  to  pay  over  all  money,  and  account  for  all  prop- 
erty which  may  come  into  his  hands  by  virtue  of  his  appointment,  at  such  times 
and  in  such  manner  as  the  court  may  direct. 

Cited,  12,  347  (11  N.  W.,  491-577);  24,  638  (39  N.  W.,  788). 

4724  (214).  Such  receiver  shall  take  possession  of  all  notes,  due  bills,  books 
of  accounts,  accounts,  and  all  other  evidences  of  debt,  that  have  been  taken  by  the 
sheriff  or  other  officer,  as  the  property  of  the  defendant  in  attachment,  and  shall 
proceed  to  settle  and  collect  the  same.  For  that  purpose  he  may  commence  and 
maintaill  actions  in  his  own  name  as  such  receiver;  but  in  such  action  no  right 
of  defense  shall  be  impaired  or  affected. 

4725  (215).  Such  receiver  shall  forthwith  give  notice  of  his  appointment 
to  the  persons  indebted  to  thedefendent  in  attachment.  The  notice  shall  be  written 
or  printed,  and  shall  be  served  on  the  debtor  or  debtors,  by  copy  personally,  or  by 
copy  left  at  the  residence;  and  from  the  date  of  such  service  the  debtors  shall  stand 
liable  to  the  plaintiff  in  attachment  for  the  amount  of  moneys  and  credits  in  their 
hands,  or  dne  from  them  to  the  defendant  in  attachment,  and  shall  account  therefor 
to  the  receiver. 

4726(216).  Such  receiver  shall,  when  required,  report  his  proceedings  to 
the  court,  and  hold  all  moneys  collected  by  him,  and  property  which  may  come 
into  his  hands,  subject  to  the  order  of  the  court. 

4727  (217).  Where  a  receiver  is  not  appointed  by  the  court  or  a  judge  thereof, 
as  provided  in  section  two  hundred  and  thirteen,  the  sheriff  or  other  officer  attaching 
the  proi)erty  shall  have  all  the  powers,  and  perform  all  the  duties  of  a  receiver 
appointed  by  the  court  or  judge,  and  may,  if  necessary,  commence  and  maintain 
actions  in  his  own  name  as  such  officer.  ELe  may  be  required  to  give  security,  other 
than  his  official  undertaking. 

4728  (218).  The  court  shall  make  proper  orders  for  the  preservation  of  the 
property  during  the  pendency  of  the  suit.  It  may  direct  the  sale  of  property 
when,  l)ecause  of  its  perishable  nature  or  the  costs  of  keeping  it,  a  sale  will  be  for 
the  benefit  of  the  parties.     In  vacation  such  sale  may  be  ordered  by  the  judge  of 
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the  court  The  sale  shall  be  publicy  after  such  advertisement  as  is  prescribed  fir 
the  sale  of  like  property  on  ezecutioiiy  and  shall  be  made  in  such  manner,  and  opoQ 
such  terms  of  credit,  with  security,  as  the  court  or  judge,  having  r^ard  to  die 
probable  duration  of  the  action,  may  direct  The  pro^eds,  if  collected  fay  t^ 
sheriff,  with  all  the  moneys  received  by  him  from  garnishees,  shall  be  held  and  paid 
over  by  him,  under  the  same  requirements  and  responsibilities  of  himself  and  sure- 
ties as  are  provided  in  respect  to  money  deposited  in  lieu  of  bail. 

Subdivision  6. — PtoeeedingB  upon  AUachmenJL 

4729  (219).  If  the  defendant,  or  any  other  person  on  his  behalf,  at  any  time 
before  judgment,  cause  an  undertaking  to  be  executed  to  the  plaintiff  by  one  or 
more  sureties  resident  in  t^e  county,  to  be  approved  by  the  court,  in  double  the 
amount  of  the  plaintiff's  claim  as  stated  in  his  affidavit,  to  the  effect  that  the  de- 
fendant shall  perform  the  judgment  of  the  court,  the  attachment  iu  such  aotioo 
shall  be  discharged,  and  restitution  made  of  any  property  taken  under  it,  or  the 
proceeds  thereof.  Such  undertaking  shall  also  discharge  the  liability  of  a  gar- 
nishee in  such  action  for  any  property  of  the  defendant  in  his  hands. 

4730  (220).  The  undertaking  mentioned  in  the  last  section  may,  in  vacatioo, 
be  executed  in  the  presence  of  the  sheriff  having  the  order  of  attachment  in  his 
hands,  or,  after  the  return  of  the  order,  before  the  clerk,  with  the  same  effect  as  if 
executed  in  court;  the  sureties  iu  either  case  to  be  approved  by  the  officer  before 
whom  the  undertaking  is  executed. 

4731  (221).  The  garnishee  shall  appear  as  follows:  If  the  order  of  attach- 
ment be  returned  during  a  term  of  court,  he  shall  appear  at  that  term;  if  the  order 
be  returned  during  vacation,  he  shall  appear  at  the  term  next  after  its  return.  He 
shall  appear  and  answer  under  oath  all  the  Questions  put  to  him  touching  the  prop- 
erty of  every  description  and  credits  of  the  defendant  in  his  possession  or  under  his 
control,  and  he  shall  disclose  truly  the  amount  owing  by  him  to  the  defendant, 
whether  due  or  not,  and  in  case  of  a  corporation,  any  stock  therein  held  by  or  for 
the  benefit  of  the  defendant,  at  or  after  the  service  of  notice;  "^  but  a  garnishee  shall 
not  be  required  to  appear  in  this  or  in  any  other  case  unless  there  is  tendered  to  him 
the  same  fees  as  a  witness  is  entitled  to  in  the  suit  in  which  the  garnishee  proceed- 
ings are  had,  and  such  fees  may  be  taxed  and  collected  in  the  same  manner  as  other 
costs  in  such  proceedings. 

All  after  *  added  1877,  p.  10.  Service  of  notice  on  garnishee  creates  a  lien  on  goods;  latter 
not  snhject  to  levy  and  sale  daring  attachment  24,  6:^  (39  N.  W.,  788).  Where  garnishee 
ahandons  property,  conrt  may  appoint  suitable  person  to  take  charge  of  same.  24,  638  (38  N.  W., 
788).  « Garnishee  who  has  notice  that  defendant  has  assigned  debt  mnst  so  state  in  answer,  to  be 
protected*  from  action  by  assignee.     27,  H2-3  (42  N.  W.,  896). 

4732  (222).  A  garnishee  may  pay  the  money  owing  to  the  defendant  bj 
him,  to  the  sheriff  having  the  order  of  attachment,  or  into  court.  He  shall  be 
discharged  from  liability  to  the  defendant,  for  any  money  so  paid,  not  exceeding  the 
plaintiff's  claim.  He  shall  not  be  subjected  to  costs  beyond  those  caused  by  his  re- 
sistance of  the  claim  against  him;  and  if  he  disclose  the  property  in  his  hands,  or 
the  true  amount  owing  by  him,  and  deliver  or  pay  the  same  according  to  the  onJer 
of  the  court,  he  shall  be  allowed  his  costs. 

4733  (223).  If  the  garnishee  do  not  appear  in  court  and  answer,  as  required 
by  section  two  hundred  and  twenty-one,  the  court  may  proceed  against  him  by  at- 
tachment as  for  a  contempt. 

4734  (224).  If  the  garnishee  appear  and  answer,  and  it  is  discovered  on  his 
examination  that,  at  or  after  the  service  of  the  order  of  attachment  and  notice  upon 
him^  he  was  possessed  of  any  property  of  the  defendant,  or  was  indebted  to  him, 
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the  court  may  order  the  delivery  of  Bach  property  and  the  payment  of  the  amonnt 
owing  by  the  garnishee,  into  the  court;  or  the  court  may  permit  the  garnishee  to 
retain  the  property  or  the  amount  owing,  upcn  the  execution  of  an  undertaking  to 
the  plaintifiT  by  one  or  more  sufficient  sureties,  to  the  effect  that  the  amount  shall  be 
paid,  or  the  property  forthcoming,  as  the  court  may  direct 

4735  (226).  If  the  garnishee  fail  to  appear  and  answer,  or  if  he  appear  and 
answer  and  his  disclosure  is  not  satisfactory  to  the  plaintiff,  or  if  he  &il  to  comply 
with  the  order  of  the  court,  or  deliver  the  property  and  pay  the  money  owing  into 
court,  or  give  the  undertaking  r^uired  in  the  preceding  section,  the  plaintiff  may 
proceed  against  him  in  an  action,  by  filing  a  petition  in  his  own  name,  as  in  other 
cases,  and  causing  a  summons  to  be  issued  upon  it;  and  thereupon  such  proceedings 
may  be  had  as  in  other  actions,  and  judgment  may  be  rendered  in  favor  of  the 
plaintiff,  for  the  amount  of  the  property  and  credits  of  every  kind  of  the  defend- 
ant in  the  possession  of  the  garnishee,  and  for  what  shall  appear  to  be  owing  by 
him  to  the  defendant,  and  for  the  costs  of  the  proceedings  against  the  garnishee. 
If  the  plaintiff  proceed  against  the  garnishee  by  action,  for  the  cause  that  his  dis- 
oloisure  was  unsatisfactory,  linleiss  it  appear  in  the  action  that  such  disclosure  was 
incomplete,  the  plaintiff  shall  pay  the  costs  of  such  action.  The  judgment  in  this 
actiou  may  be  enforced  as  judgments  in  other  cases.  When  the  claims  of  the  plaint- 
iff in  attachment  are  satisfied,  the  defendant  in  attachment  may,  on  motion,  be  sub- 
stituted as  the  plaintiff  in  the  judgment 

The  order  of  court  is  not  conclosiye  on  the  j^mishee;  he  may  contest  his  liability.  16,  497 
(20  N.  W.,  836).  The  rights  of  an  attaching  creditor  against  a  garnishee  are  no  greater  than  the 
rights  of  the  attachment  debtor.     14,  189  (16  N.  W.,  345).     Cited,  14,  242  (15  N.  W.,  342). 

4736  (226).  Final  judgment  shall  not  be  rendered  against  the  garnishee  un- 
til the  action  against  the  defendant  in  attachment  has  been  determined;  and  if  in 
such  action  judgment  be  rendered  for  the  defendant  in  attachment,  the  garnishee 
shall  be  discharged  and  recover  costs.  If  the  plaintiff  shall  recover  against  the 
defendant  in  attachment,  and  the  garnishee  shall  deliver  up  all  the  property,  moneys, 
and  credits  of  the  defendant  in  his  possession,  and  pay  all  the  moneys  from  him  due 
as  the  court  may  order,  the  garnishee  shall  be  discharged,  and  the  costs  of  the  pro- 
ceedings against  him  shall  l)e  paid  out  of  the  property  and  moneys  so  surrendered, 
or  as  the  court  may  think  right  and  proper. 

4737  (227).  If  judgment  be  rendered  in  the  action  for  the  defeodant,  the 
attachment  shall  be  discharged,  and  the  property  attached,  or  its  proceeds,  shall 
be  returned  to  him. 

4738  (228).  If  judgment  be  rendered  for  the  plaintiff,  it  shall  be  satisfied 
as  follows:  So  much  of  the  pro|)erty  remaining  in  the  hands  of  the  officer,  after  ap- 
plying the  nioneys  arising  from  the  sale  of  perishible  property,  and  so  much  of  the 
personal  property  and  lands  and  tenements,  if  any,  whether  held  by  legal  or  equi- 
table title,  as  may  be  necessary  to  satisfy  the  judgment,  shall  be  sold  by  order  of  the, 
court,  under  the  same  restrictions  and  regulations  as  if  the  same  had  been  levied  on 
by  execution ;  and  the  money  arising  therefrom,  with  the  amount  which  may  be  re- 
covered from  the  garnishee,  shall  be  applied  to  satisfy  the  judgment  and  costs.  If 
there  be  not  enough  to  satisfy  the  same,  the  judgment  shall  stand,  and  execution 
may  issue  thereon,  for  the  residue,  in  all  respects,  as  in  other  cases.  Any  surplus 
of  the  attached  property,  or  its  proceeds,  shall  be  returned  to  the  defendant. 

No  jndfcment  can  be  rendered  without  service  of  snnimons  npon  defendant  either  personally 
or  by  pablication.  12,  349  (U  N.  W.,491,  677).  Sale  of  attached  lands  nnder  order  of  court  is 
XOTerned  by  the  name  restrictions  and  regnlations  as  if  the  same  bad  been  levied  on  by  execntion. 
14,  220  (15  N.  W..  344). 

4739  (229).  The  court  may  compel  the  delivery  to  the  sheriff,  for  sale,  of 
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any  of  the  attached  property  for  which  an  undertaking  may  have  been  given,  and 
may  proceed  summarily  on  such  undertaking  to  enforce  the  delivery  of  the  property, 
or  the  payment  of  such  sum  as  may  be  due  upon  the  undertaking,  by  rules  and  at- 
tachments, as  in  cases  of  contempt. 

4740  (230).  The  court  may  order  the  sheriff  to  repossess  himself^  for  the 
purpose  of  selling  it,  of  any  of  the  attached  property  which  may  have  passed  out 
of  his  hands  without  having  been  sold  or  convert^  into  money;  and  the  sheriff 
shall,  under  such  order,  have  the  same  power  to  take,  the  property  as  he  would  have 
under  an  order  of  attachment. 

4741  (231).  If  personal  property  which  has  been  attached  be  claimed  hj 
any  person  other  than  the  defendant,  it  shall  be  the  duty  of  the  officer  to  have 
the  validity  of  such  claim  tried,  and  such  proceedings  must  be  had  thereon,  with 
the  like  effect,  as  in  case  the  property  had  been  seized  upon  execution,  and  claimed 
by  a  third  person. 

4742  (232).  Where  several  attachments  are  executed  on  the  same  property,, 
or  the  same  persons  are  made  garnishees,  the  court,  on  the  motion  of  any  of  the 
plaintiffs,  may  order  a  reference  to  ascertain  and  report  the  amounts  and  priorities 
of  the  several  attachments. 

8ubdhriBum'6. — General  ProvieUma. 

4743  (233).  From  the  time  of  the  issuing  of  the  order  of  attachment  the  court 
shall  be  deemed  to  have  acquired  jurisdiction  and  to  have  control  of  all  subse- 
quent proceedings  under  this  chapter;  and  if,  after  the  issuing  of  the  order,  the 
defendant^  being  a  person,  should  die,  or  a  corporation  and  its  charter  should  ex- 
pire by  limitation,  forfeiture,  or  otherwise,  the  proceeding  shall  be  carried  on  ;  but 
in  all  such  cases  other  than  where  the  defendant  was  a  foreign  corporation,  his  1^1 
representatives  shall  be  made  parties  to  the  action. 

4744  (234).  The  defendant  may,  at  any  time  before  judgment,  after  reasona- 
ble notice  to  the  plaintiff,  move  the  court  for  additional  security  on  the  part  of 
the  plaintiff;  and  if,  on  such  motion,  the  court  is  satisfied  that  the  surety  in  the 
plaiutiff^s  undertaking  has  removed  from  this  state,  or  is  not  sufficient  for  the 
amount  thereof,  it  may  vacate  the  order  of  attachment,  and  direct  restitution  of  any 
property  taken  under  it,  unless  in  a  reasonable  time,  to  be  fixed  by  the  court,  suffi- 
cient security  is  given  by  the  plaintiff. 

4745  (236).  The  defendant  may,  at  any  time  before  judgment,  upon  reasona- 
ble notice  to  the  plaintiff,  mOve  tO  discharge  an  attachment  as  to  the  whole  or 
a  part  of  the  property  attached. 

Merits  of  case  not  to  be  inqaired  into  in  motion  to  dissolve.  9,  236  (2  N.  W.,  366).  Mo- 
tion will  not  avail  after  jadgment.  9,  408  (2  K.  W.,  862).  Motion  to  dissolve  for  the  reason  that 
the  petition  was  headed  "  Snpreme  Court  of  the  State  of  New  York.''  A  writ  of  attachment  whidi 
does  not  rnn  iq  the  name  of  the  people,  of  Nebraska  is  voidable  only.  4,  381.  Discharged  where 
can8e.for  was  a  debt  fiiJEmdaloDtly  contxaoted  and  one  not  so  incurred,  though  amount  of  latter  was 
but  18.50.    27,  371-2  (43  N.  W.,  109).     See  24,  811  (40  N.  W.,  314). 

4746  (236).  If  the  inotion  be  made  upon  afBdavits  on  the  part  of  the  de- 
fendant^ or  papers  and  evidence  in  the  case,  but  not  otherwise^  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  evidence,  in  addition  to  that  on  which  the 
order  of  attachment  was  made. 


Sees.  4747  to  4750.    '*An  act  requiring  copies  of  attachments  to  be  filed  in  certain 
1873;  G.  8.,  p.  714.     In  force  February  8. 

4747.  That  whenever  an  attachment  shall  issue  tO  any  other  COUnty  than 
the  one  in  which  the  action  is  brought,  and  any  lands  shall  be  attached  by  virtue 
thereof,  it  shall  be  the  duty  of  the  officers  attaching  said  property  to  make  out  a 
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true  copy  of  said  order  of  attachment,  and  file  the  same  in  the  office  of  the  recorder 
of  deeds  of  the  county  where  the  lands  so  attached  are  situated.  He  shall  also 
certify  upon  said  copy  of  said  order  of  attachment,  that  the  same  is  a  true  copy  of 
the  original  writ  received  by  him,  and  he  shall  also  endorse  thereon  the  description 
of  the  property  attached,  and  the  time  when  the  same  was  attached,  under  and  by 
virtue  of  the  original  order  of  attachment. 

UndertakiDK  mast  be  giyen  within  time  specified,  or  goods  retunied  to  adverse  party.  9.. 
148  (1  N.  W.,  1011). 

4748.  It  shall  be  the  duty  of  the  recorder  of  deeds  of  the  county,  when  the 
copy  of  the  order  of  attachment  has  been  filed  as  provided  in  this  act,  to  record 
the  same  in  the  miscellaneous  record,  together  with  the  certificate  of  the  officers 
heretofore  mentioned,  and  such  copy  of  said  orders  of  attachment,  and  certificate  so- 
filed  and  recorded,  shall  be  sufficient  notice  to  subsequent  purchasers  of  said  land 
so  attached  as  aforesaid. 

4749.  If  the  order  of  attachment  be  discharged  it  shall  be  the  duty  of  the 
clerk  of  the  court  in  which  the  action  is  brought  to  certify  that  fact,  together  with  the 
time  when  the  order  was  discharged,  to  the  recorder  of  deeds  in  whose  office  the  copy 
of  said  order  has  been  recorded  as  aforesaid ;  whereupon  such  recorder  shall  file 
such  certificate,  and  write  across  the  record  of  such  copy  the  word  ''discharged,'^ 
and  also  the  time  of  discharge  as  showq  in  said  certificate. 

4750.  The  officer,  for  making  out  said  copy  of  the  order  of  attachment,  and 
the  cleirk,  for  recording  the  same,  shall  each  receive  such  compensation  as  is  now 
allowed  by  law  for  similar  services,  to  be  taxed  in  the  costs,  unless  otherwise  ordered 
by  the  court 

Sees.  4751  and  4752.  "An  act  to  proYide  for  the  retention  of  attached  property  pending  a 
review  on  error  of  an  order  discharging  an  attachment."  1873.   In  force  February  17.   G.  S.,  p.  715. 

4751.  That  when  an  order  discharging  an  order  of  attachment  is  made,  and 
any  party  affected  thereby  shall  except  thereto,  the  court  or  judge  shall  fix  the  num- 
ber of  days,  not  to  exceed  twenty,  in  which  such  party  may  file  his  petition  in 
error,  during  which  time  the  property  attached  shall  be  held  by  the  sheriff  or 
other  officer,  during  which  period  the  petition  inerrorshall  be  filed,  and  the  party  filing 
the  same  shall  give  an  undertaking  to  the  adverse  party,  with  surety  or  sureties,  to 
be  approved  by  the  court,  in  double  the  amount  of  the  appraised  value  of  the  prop- 
erty attached,  conditioned  to  pay  said  adverse  party  all  damages  sustained  by  such 
party  in  consequence  of  the  filing  of  said  petition  in  error,  in  the  event  that  sucb 
order  of  attachment  shall  be  discharged  by  the  court  in  which  said  petition  in  error 
shall  be  filed,  as  having  been  unlawfully  obtained. 

The  order  may  he  reviewed  without  giving  hond;  that  19  only  necessary  to  retain  the  prop- 
erty.    26,  150  (41  N.  W.,  993);  15,  17  (16  N.  W.,  826). 

4752.  The  original  action  shall  proceed  to  trial  and  judgment  in  every 
other  respect  as  though  no  writ  of  error  had  been  prosecuted. 

ARTICLE  II. — ATTACHMBKTS   IN    CEETAIN  ACTIONS. 

4763  (237).  A  creditor  may  bring  an  action  on  a  claim  before  it  is  due  and 
have  an  attachment  against  the  property  of  the  debtor,  in  the  following  cases:  First — 
Where  a  debtor  has  sold,  conveyed,  or  otherwise  disposed  of  his  property,  with  the 
fraudulent  inten(  to  cheat  or  defraud  his  creditors,  or  to  hinder  or  delay  them  in  the 
collection  of  their  debts.  Second — Where  he  is  about  to  make  such  sale,  convey- 
ance, or  disposition  of  his  property,  with  such  fraudulent  intent.  Third — Where 
he  is  about  to  remove  his  property,  or  a  material  part  thereof,  with  the  intent  or  to 
the  effect  of  cheating  or  defrauding  his  creditors,  or  of  hindering  and  delaying  them 
in  the  collection  of  their  debts. 

An  attachment  for  a  debt  before  dae  can  only  iasne  in  substantial  accordance  with  this  statnte. 
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11,  302  (9  N.  W.,  94).  It  is  only  in  exceptional  cases  of  frand  on  the  part  of  the  debtor  tiial  ac- 
tions can  be  brought  on  claims  before  dne.  9,  297  (2  N.  W.,  881).  Court  or  jadge  most  grant  or- 
der.    6»  52a     Mere  insolvency  of  debtor  not  a  cause.     24,  345  (38  N.  W.,  824). 

4754  (238.)  The  attechment  authorized  by  the  last  section  may  be  gpranted 
by  the  court  in  which  the  action  is  brought,  or  by  a  judge  thereof,  or  by  the  probate 
fudge  of  the  county ;  but  before  such  action  shall  be  brought,  or  such  attaohmeDt 
shall  be  granted,  the  plaintiff,  his  agent  or  attorney,  shall  make  an  oath,  in  writiog, 
showing  the  nature  and  amount  of  the  plaintiff's  claim,  that  it  is  just,  when  the 
same  shall  become  due,  and  the  existence  of  some  one  of  the  grounds  for  attach- 
ment enumerated  in  the  preceding  section. 

Statute  does  not  require  afl^nt  to  swear  that  he  is  the  plaintiff,  his  aicent  or  attorney.  24, 
1237  (38  N.  W.,  827).  When  county  judge  grants  attachment  and  signs  order  officially,  presumed 
that  he  is  judge  of  county,  and  that  district  judge  is  absent  therefrom.  24,  336  (33  N.  W., 
«27). 

4765  (239).  If  the  cOUrt  or  judge  refuse  tO  grant  an  order  of  attachment, 
the  action  shall  be  dismissed,  but  without  prejudice  to  a  future  action ;  and  in 
all  such  actions  application  for  an  attachm^t  must  be  made. 

415^  (240).  The  order  of  the  court  or  judge  granting  the  attachment  sball 
lEtpecify  ihe  amount  for  which  it  is  allowed,  not  exceeding  a  sum  sufficient  to  satisfy 
the  plaintiff's  claim  and  the  probable  costs  of  the  action. 

Order  need  not  appear  on  face  of  writ    29, 92  (45  N.  W.,  274). 

4757  (241).  The  order  of  attachment,  as  granted  by  the  court  or  judge,  shall 
not  be  issued  by  the  clerk  until  there  has  been  executed  in  his  office  such  undertak- 
ing on  the  part  of  the  plaintiff  as  is  directed  by  section  two  hundred. 

4758  (242).  The  plaintiff  in  such  action  shall  not  have  judgment  on  his 
<;laim  before  it  becomes  due,  and  the  proceedings  on  attachment  may  be  oonduoCed 
without  delay. 

4759  (243).  The  proceedings  in  the  first  article  of  this  chapter  subsequent 
to  section  two  hundred  shall,  so  far  as  they  are  applicable,  regulate  the  attachmeDts 
authorized  by  this  chapter. 

ARTICLE  in. — GARNISHMENT  IN   CERTAIN  CASES. 

4760  (244).  In  all  cases  where  an  execution  issued  upon  any  judgment  of  a 
-court  of  record,  or  of  a  justice  of  the  peace,  shall  be  returned  by  the  officer  in  whose 
hands  the  same  was  placed  for  service,  unsati.^fied  for  want  of  sufficient  property 
whereof  to  levy  and  collect  the  same,  and  the  judgment  creditor  in  such  execution, 
his  agent,  or  attorney,  shall  file  an  affidavit  in  the  office  of  the  clerk  of  the  coart, 
or  justice  of  the  peace,  from  which  said  execution  issued,  that  he  has  good  reason 
to  and  does  believe  that  any  person  or  corporation  ^naming  them)  have  property  of 
and  are  indebted  to  the  judgment  debtor,  the  said  clerk  or  justice  of  the  ])eace  shall 
issue  a  summons  as  in  other  cases,  requiring- such  person  or  oopporation  to  appear 
in  court  and  answer  such  interrogatories  as  shall  be  propounded  to  him,  it,  or  them 
touching  the  goods,  chattels,  rights,  and  credits  of  the  said  judgment  debtor  in  his, 
its,  or  their  possession  or  control. 

ExecatioD  must  issae  and  retnrn  before  garnishment.  If  judgment  set  aside,  gamisbee  dis- 
charged. 6,  349.  Retnrn  of  officer.  8,  41.  The  eqnity  of  redemption  in  mortga^^  or  pledged 
personal  property,  even  after  condition  broken,  is  snch  an  interest  as  may  be  reached  by  attach- 
ment or  garnishment  before  judgment  or  by  garnishment  after  judgment  in  aid  of  exeentioii. 
14,  218  (15  N.  W.,  606).     Butsee  18,  334  (25  N.  W.,  340). 

4761  (245).  The  summons  shall  be  made  retumabley  and  the  said  persons 
or  corporations  shall  be  required  to  appear,  as  in  ordinary  cases  of  summons,  and 
thereafter  like  proceedings  shall  be  had  therein,  and  said  garnishees  shall  be  held 
liable,  in  all  respects,  as  in  cases  of  garnishees  before  judgment. 

4762  (246).  The  summons  shall  be  served  as  a  summons  in  an  original  ac- 
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tion  18  served;  the  said  persons  or  oorporatioDS  so  summoned  shall  be  liable  to 
the  judgment  creditor  in  said  execution  for  all  property^  moneys^  and  credits  in  his, 
its,  or  their  hands,  or  due  from  him,  it,  or  them  to  the  judgment  debtor  in  said  exe- 
ontion,  at  the  time  of,  and  which  may  come  into  his,  its,  or  their  hands  or  control, 
after  the  service  of  said  summons. 

4763  (247\  No  proceedings  against  such  garnishee  or  garnishees  shall  be 
quashed,  or  sucn  garnishee  or  garnishees  discharged,  by  reason  of  any  informality 
or  irregularity,  merely,  of  the  affidavit  or  summons  provided  for  in  this  article. 

Cited,  14,  215  (15  N.  W..  606). 

4764  (248).  In  cases  where  the  garnishee,  in  answering  such  interrogatories, 
shall  disclose  that  he  has  property  in  his  possession,  or  under  his  control,  belonging 
to  the  defendant  or  defendants  in  execution,  the  court  shall  order  the  same  to  be  taken 
and  sold  by  the  officers  upon  execution,  as  in  other  cases. 

4765  (249).  In  eases  where  the  garnishee,  in  answering  such  interrogatories, 
shall  disclose  that  he  is  indebted  to  the  defendant  in  execution,  the  court  shall  or- 
der the  garnishee  to  pay  over  tkie  amount  found  to  be  due  from  the  said  garnishee 
to  the  defendant  in  execution,  which  amount  shall  be  collected  by  execution,  as  in 
other  cases,  as  near  as  may  be,  and  such  amount,  when  paid  or  collected,  shall  be 
credited  on  the  original  judgment,  and  the  garnishee  shall  be  credited  for  the 
amount  so  paid  or  collected. 

Order  not  subject  to  collateral  attack.  8,  41.  There  is  no  personal  Judgment  bat  simply 
an  crder  to  pay  amonnt  admitted  to  be  doe,  which  may  be  enforced  by  means  of  an  ordinary  exe- 
cation.  Bnt  order  cannot  be  made  if  garnishee  makes  any  legal  or  equitable  claim  to  the  amonnl 
in  his  hands  or  if  he  insists  npon  his  right  to  hold  it  tor  any  lawfol  purpose.  14,  242  (15  N.  W., 
342);  18, 904  (25  N.  W.,  94).  Tlie  order  made  by  the  court  is  not  conclusive  on  the  garnishee— he 
may  contest  his  liability.     16,  497  (20  N.  W.,  836). 

CHAPTER  IV.— INJUNCTION. 

4766  (250).  The  injunctioD  provided  by  this  code  is  a  command  tO  lefirain 
from  a  particular  act.  It  maj  be  the  final  judgment  in  an  action,  or  may  be  al- 
lowed as  a  provisional  remedy;  and  when  so  allowed  it  shall  be  by  order.  The 
writ  of  injunction  is  abolished. 

Writ  abolished.    19, 131  (26  N.  W.,  925.) 

4767  (251).  When  it  appears  by  the  petition  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in  restraining  the 
commission  or  continuance  of  some  act,  the  commission  or  continuance  of  which 
during  the  litigation  would  produce  great  or  irreparable  injury  to  the  plaintiff,  or 
when,  during  the  litigation,  it  appears  that  the  defendant  is  doing,  or  threatens,  or  is 
about  to  do,  or  is  procuring  or  suffering  to  be  done,  some  act  in  violation  of  the 
plaintiff's  rights  respecting  the  subject  of  the  action,  and  tending  to  render  the 
judgment  ineffectual,  a  temporary  injunctioil  may  be  granted  to  restrain  such 
act.     It  may  also  be  granted  in  any  case  where  it  is  especially  authorized  by  statute. 

Will  be  allowed  when  pnblic  officers  are  proceeding,  nnder  a  color  of  right,  to  impair  either 
public  or  private  ritcbts,  or  where  their  proceedinss  will  resolt  in  great  injury  to  private  citizens 
without  corresponding  advantage  to  the  public.  8,  21 .  To  prevent  the  discharge  of  water  upon  the 
lands  of  another.  8,  45.  To  restrain  sale  under  a  fraudulent  morigage.  6,  503.  Where  plaint- 
iff^ by  replevin,  obtaios  possession  of  certain  drafts  in  dispute,  he  cannot  refuse  to  prosecute  the 
action  and  enjoin  defendant  from  doing  so.  24,  578  (39  N.  W.,  600).  Will  not  lie  to  prevent 
removal  of  county  officers  to  county  seat.  16,  305  (18  N.  W.,93).  Will  not  lie  to  restrain  build- 
ing of  bridge  by  plaintiff,  when  defendant  has  expended  large  sums  of  money  in  erecting  another 
bridge  vrithoat  objection.     6,  26. 

4768  (252).  The  injimction  may  be  granted  at  the  time  of  commeDcing 
the  action^  or  at  any  time  afterward,  before  judgment,  by  the  supreme  court  or  any 
judge  thereof,  the  district  court  or  any  judge  thereof,  or,  in  the  absence  from  the 
county  of  said  judges,  by  the  probate  judge  thereof,  upon  it  appearing  satisfactorily 
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to  the  court  or  judge,  by  the  affidavit  of  the  plaintiff  or  his  agent,  that  the  plaintiff 
IS  entitled  thereto. 

4769  (253).  If  the  court  or  judge  deem  it  proper  that  the  defendant,  or  any 
party  to  the  suit,  should  be  heard  before  granting  the  injunction,  it  may  direct  a 
reasonable  notice  to  be  given  to  such  party  to  attend  for  such  purpose  at  a  specified 
time  and  place,  and  may,  in  the  meantime,  restrain  such  party. 

4770  (254).  An  injunction  shall  not  be  granted  against  a  [Mirty  who  has 
answered,  unless  upon  notice;  but  such  party  may  be  restrained  until  tne  deci^on 

of  the  application  for  an  injunction. 
See  28,  431  (44  N.  W.,  488). 

4771  (255).  No  injunction,  unless  provided  by  special  statute,  shall  operate 
■until  the  party  obtaining  the  same  shall  give  an  undertaking,  executed  by  one  or 
more  sufficient  sureties,  to  be  approved  by  the  clerk  of  the  court  granting  such  in- 
junction, in  an  amount  to  be 'fixed  bv  the  court  or  judge  allowing  the  same,  to  secure 
to  the  party  enjoined  the  damages  he  may  sustain,  if  it  be  finally  decided  that  the 
injunction  ought  not  to  have  been  granted. 

Party  eDJoioed  not  liable  for  contempt  nnleas  andertaking  is  giyen.  29, 233  (45  N.  W..  685). 
When  action  on  bond  may  be  brought.    8,  237.     Action  on  bond.    See  9,  216  (2  N.  W.,  459). 

4772  (256).  The  order  of  i^junctioil  shall  be  addressed  to  the  party  en- 
joined,  shall  state  the  injunction,  and  shall  be  issued  by  the  clerk.  Where  the  in- 
junction is  allowed  at  the  commencement  of  the  action,  the  clerk  shall  endorse  upon 
the  summons,  'injunction  allowed,"  and  it  shall  not  be  necessary  to  issue  the  oraer 
of  injunction ;  nor  shall  it  be  necessary  to  issue  the  same  where  notice  of  the  appli- 
<^tion  therefor  has  been  given  to  the  party  enjoined.  The  service  of  the  sammoDS 
so  endorsed,  or  the  notice  of  the  application  for  an  injunction,  shall  be  notice  of  its 
allowance. 

4773  (257).  Where  the  injunction  is  allowed  during  the  litigation,  and  without 
notice  of  the  application  theretbr,  the  order  of  injunction  shall  be  issued,  and  the 
sheriff  forthwith  serve  the  same  upon  each  party  enjoined,  in  the  manner  pre- 
scribed for  serving  a  summons,  and  make  return  thereof  without  delay. 

4774  (258).  An  injunction  binds  a  party  from  the  time  he  has  notioe 
thereof,  and  tne  undertaking  required  by  the  applicant  therefor  is  executed. 

4775  (259).  No  injunction  shall  be  granted  by  a  judge,  after  a  motion 
therefor  has  been  overruled,  on  the  merits  of  the  application,  by  his  court;  and 
where  it  has  been  refdsed  by  the  court  in  which  the  action  is  brought,  or  a  judge 
thereof,  it  shall  not  be  granted  to  the  same  applicant  by  a  court  of  inferior  jurisdictioD 
or  any  judge  thereof. 

4776  (260).  An  injunction  granted  by  a  judge  may  be  enforced  as  the  act  of 
the  court.  Disobedience  of  an  injunction  may  be  punished  as  a  contempt  by  the 
<x>urt,  or  by  any  judge  who  may  have  granted  it  in  vacation.  An  attachment  mav 
be  issued  by  the  court  or  judge,  upon  being  satisfied  by  affidavit  of  the  breach 
of  the  injunction,  against  the  party  guilty  of  the  same;  and  he  may  be  required,  in 
the  discretion  of  the  court  or  judge,  to  pay  a  fine  not  exceeding  two  hundr^  dollars, 
for  the  use  of  the  county,  to  make  immediate  restitution  to  the  party  injured,  and 
give  further  security  to  obey  the  injunction  ;  or,  in  default  thereof^  he  may  be  com- 
mitted to  close  custody,  until  he  shall  fully  comply  with  such  requirement,  or  be 
otherwise  legally  discharged. 

4777  (261).  A  party  enjoined  may,  at  any  time  before  judgment,  upon  reason- 
able notice  to  the  party  who  has  obtained  the  injunction,  move  the  court  for  addi- 
tional security;  and  if  it  appear  that  the  surety  in  the  undertaking  has  removed 
from  the  state,  or  is  insufficient,  the  court  may  vacate  the  injunction,  unless,  in  a 
reasonable  time,  sufficient  security  be  given. 
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4778  (262).  On  the  hearing  of  an  applioation  for  an  injunction,  each  party 
maj  read  affidayitfl.    AH  affidavits  shall  oe  filed. 

4779  (263).  If  the  injunction  be  granted  without  notice,  the  defendant,  at 
any  time  before  the  trial,  may  apply,  upon  notice,  to  the  court  in  which  the  action 
is  brought,  or  any  judge  thereof,  to  vacate  or  modify  the  same.  The  application 
may  be  made  upon  the  petition  and  affidavits  upon  which  the  i^jimctioil  is  granted, 

or  upon  affidavits  on  the  part  of  the  party  enjoined,  with  or  without  answer.     The 
'Order  of  the  judge  allowing,  dissolving,  or  modifying  an  injunction,  shall  be  re- 
*  turned  to  the  office  of  the  clerk  of  the  court  in  which  the  action  is  brought,  and 
recorded  and  obeyed  as  if  made  by  the  court. 

4780  (264).  If  the  application  be  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or 
-other  evidence,  in  addition  to  that  on  which  the  injunction  was  granted. 

4781  (266).  A  defendant  may  obtain  an  inj miction  upon  an  answer  in  the 
nature  of  a  counter-claim.     He  shall  proceed  in  the  manner  prescribed  in  this 

-chapter. 

Sees.  4782  to  4784.  '*Aii  act  to  provide  for  snpersedeas  bonds  in  certain  cases.''  1889,  p.  373. 
In  force  March  29. 

4782.  That  in  case  of  the  dissolution  or  modification  by  any  court,  or  any 
Judge  at  chambers,  of  any  temporary  order  of  injunction,  which  has  been  or  may 

hereafter  be  granted,  the  court  or  judge  so  dissolving  or  modifying  said  order  of 
injunction  shall  at  the  same  time  fix  a  reasonable  sum  as  the  amount  of  a  superse- 
deas bond,  which  the  person  or  persons  applying  for  said  injunction  may  give, 
and  prevent  the  doing  of  the  act,  or  acts,  the  commission  of  which  was,  or  may  be 
sought  to  be  restrained  by  the  injunction  so  di&solved  or  modified. 

4783.  Such  supersedeas  bond  shall  be  executed  on  or  before  twenty  f20) 
days  from  the  time  of  the  order  dissolving  or  modifying  such  injunction,  shall  be 
.signed  by  one  or  more  sufficient  sureties,  to  be  approved  by  the  clerk  of  the  court, 
and  shall  be  conditioned  that  the  party  or. parties  who  obtained  such  injunction 
shall  pay  to  the  defendant,  or  defendants,  all  damages  which  he  or  they  shall  sustain 
•by  reason  of  said  injunction,  if  it  be  finally  decided  that  such  injunction  ought  not 
to  have  been  granted. 

4784.  Such  supersedeas  bond  shall  stay  the  doing  of  the  act  or  acts  sought  to 
^  restrained  by  the  suit,  and  continue  such  injunction  in  force  until  the  case  is 
jieard  and  finally  determined  by  the  judgment,  decree,  or  final  order  of  the  court  in 
^erm  time. 

CHAPTER  v.— RECEIVERa 

4785  (266).  A  receiver  may  be  appointed  by  the  supreme  court,  or  the  dis- 
trict court,  or  by  the  judge  of  either,  in  the  following  cases:  ttrk — In  an  action 
by  a  vendor  to  vacate  a  fraudulent  purchase  of  property,  or  by  a  creditor  to  sub- 
ject any  property  or  fund  to  his  claim,  or  between  partners  or  others  jointly  owning 
or  interested  in  any  property  or  fund,  on  the  application  of  any  party  to  the  suit, 
when  the  property  or  fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
jured. Second — In  an  action  for  the  foreclosure  of  a  mortgage,  when  the  mort- 
gaged property  is  in  danger  of  being  lost,  removed,  or  materially  injured,  or  is 
probably  insufficient  to  discharge  the  mortgage  debt.  Third — After  judgment,  or 
decree  to  carry  the  same  into  execution,  or  to  dispose  of  the  property  according  to 
the  decree  or  judgment,  or  to  preserve  it  during  the  pendency  of  an  appeal. 
JFourth — In  all  cases  provided  for  by  special  statutes.  Fifth — In  all  other  cases 
-where  receivers  have  heretofore  been  appointed  by  the  usages  of  (jourtsof  equity. 

Appointment  discretionary  with  district  jadge.     9,  382  (2  N.  W.,  893). 
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4786  (267).  No  receiver  shall  be  appointed  except  in  a  suit  actually  oommenoed 
and  pending,  and  after  notice  to  all  parties  to  be  affected  thereby,  of  the  time  and 
place  of  the  application,  the  name&  of  the  proposed  receiver  and  of  his  proposed 
sureties,  and  of  the  proposed  sureties  of  the  applicant.  Such  notice  shall  state  apoo 
what  papers  the  application  is  based,  and  be  served  upon  the  adverse  party,  or  hk 
solictor,  at  least  five  days  before  the  proposed  hearing,  and  one  additional  day  for 
every  thirty  miles  of  travel  from  the  place  of  serving  the  notice  to  the  place  where 
the  application  is  to  be  made,  by  the  usually  traveled  route,  or  shall  be  published 
in  the  same  manner  as  notices  of  the  pendency  of  suits  to  non-resident  defendants 

Order  appointing  receiyer  without  notice  served  on  defendant  yoid.  21, 5^5  (32  N.  W.,  03). 
Reqnirement8  of  this  section  do  not  affect  power  of  conrtto  grant  amendments  on  hearing  ci  i^ 
plication.    29,  682  (46  N.  W.,  152.) 

4787  (268).  Should  the  delay  occasioned  by  the  giving  of  the  notice  provided 
for  in  the  last  preceding  section  be  hazardous  to  the  rights  of  any  party,  the  court 
or  judge  may  by  order  direct  the  sheriff  of  the  county  in  which  such  action  ig 
pending  to  take  temporary  possession  of  the  property,  and  shall  appoint  an  eariy 
day  for  the  hearing  of  the  application,  and  if  at  such  hearing  the  application  is  re> 
fused,  restitution  shall  be  made  of  the  property  to  the  party  from  whom  the  same 
was  taken. 

4788  (269).  Every  order  appointing  a  receiver  shall  require  the  applicant  to 
give  a  hond  conditioned  to  pay  all  damages  which  the  other  parties  to  the  suit,  or 
any  of  tliem,  may  sustain  by  reason  of  the  appointment  of  a  receiver  in  case  it  shall 
be  finally  decided  that  the  order  ought  not  to  nave  been  granted,  and  shall  also  re- 
quire the  receiver  to  give  a  bond  conditioned  to  faithfully  discharge  his  duties  a» 
receiver  and  obey  all  orders  of  the  court.  The  said  bonds  shall  each  run  to  the 
defendant,  and  all  adverse  parties  in  interest,  and  be  for  the  use  of  any  party  to  tiie 
suit,  and  be  in  a  penal  sum  equal  to  double  the  value  of  the  property  in  question, 
and  be  executed  by  two  or  more  sureties,  to  be  approved  by  the  court  or  judge  mak- 
ing the  appointment,  and  be  filed  in  the  office  of  the  clerk  of  the  district  court; 
nor  shall  the  same  be  considered  executed  until  they  are  so  filed. 

Amended  1675,  p.  36. 

4789  (270).  If  a  complainant  shall  desire  the  appointment  of  a  receiver  & 
the  commencement  of  the  action,  he  shall  pray  such  appointment  in  his  petition. 
If  the  occasion  for  a  receiver  shall  arise  while  the  suit  is  pending,  the  application 
shall  be  made  by  a  petition  entitled  in  the  cause,  signed  and  verified  by  the  appli* 
cant,  and  setting  forth  the  facts  and  circumstances  making  such  appointment  neces- 
sary or  proper. 

4790  (271).  Any  party  to  the  suit  may,  upon  the  hearing  of  the  application, 
show  by  affidavit,  or  otherwise,  ohjections  tO  the  proposed  suretieSi  and  to  the 
proposed  receiver^  and  what  is  the  value  of  the  property  to  be  taken  possession  oi^ 
and  that  a  receiver  ought  not  to  be  appointed.  He  may  also  nominate  a  person  Id 
be  receiver,  giving  at  the  same  time  the  names  of  his  proposed  sureties*  No  persoa 
shall  be  appointed  receiver  who  is  a  party^  solicitor,  counsel,  or  in  any  manner  in- 
terested in  the  suit. 

4791  (272).  Every  order  appointing  a  receiver  shall  contain  special  direc- 
tions in  respect  to  its  powers  and  duties,  and  upon  application  of  any  party  to  the 
suit,  after  due  notice  thereof,  such  further  directions  may  be  made  in  that  bdialf  by 
the  court  or  judge  as  may  in  the  further  "progress  of  the  cause  become  proper. 

Not  a  final  order.     29,  682  (46  N.  W.,  152). 

4792  (273).  Every  receiver  shall  be  considered  the  receiver  of  any  party  to- 
the  suit,  and  no  others. 
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4793  (274\  Eveiy  order  appointing  a  receiver  withont  the  notice  provided 
ftr  herein,  shall  be  void,  and  every  Buch  order  heretofore  made,  under  which  the 
appointee  has  not  possessed  himself  of  the  property  in  question,  shall  be  suspended 
until  an  order  shall  have  been  made,  and  the  bonds  executed  and  filed  in  accordance 
with  the  provisions  of  this  chapter. 

4794  (275).  When  a  decree  shall  be  rendered  in  a  suit  in  which  a  receiver  has 
been  appointed,  and  such  decree  shall  not  finally  determine  the  rights  of  the  parties, 
any  one  of  them  may  apply  to  the  court  for  the  possession  of  the  property  and  pro- 
ceeds thereof  in  the  receiver's  hands.  If  such  application  be  resisted,  the  matter 
may  be  referred  to  a  master,  to  take  and  report  to  the  court  the  testimony  c^  the 
parties.  And  on  the  coming  in  of  said  report,  the  court  shall,  by  its  order,  award 
the  possession  of  the  property  and  the  proceeds  thereof  to  the  party  entitled  thereto; 
and  thereupon  the  receiver  shall  surrender  the  property  and  the  proceeds  thereof  to 
such  party.  All  orders  appointing  receivers,  giving  them  furtner  directions  and 
disposing  of  the  property,  may  be  appealed  to  the  supreme  court  in  the  same 
manner  as  final  orders  and  decrees. 

4795  (276).  Whenever,  in  the  exercise  of  their  authority,  the  court  or  judge 
shall  have  ordered  the  deposit  or  delivery  of  money,  or  other  things,  and  the 
order  is  disobeyed,  the  court  or  judge,  in  addition  to  punishing  such  disobedience 
as  for  contempt,  may  make  an  order  requiring  the  sheriflP  to  take  the  money  or 
thing,  and  deposit  or  deliver  it,  in  conformity  with  the  direction  of  the  court  or 
judge. 

Amended  1871,  p.  112. 

TITLE  IX, — Proceedings  Before  the  Court. 

CHAPTER  I.— ISSUE. 

4796  (277).  Issues  arise  on  the  pleadings  where  a  fact  or  conclusion  of  law 
is  maintained  by  one  party  and  controverted  by  the  other.  They  are  of  two 
kinds:  First— 0£  law.     Second— 0(  fact. 

4797  (278).  An  issue  of  fect  arises:  First — Upon  a  material  allegation  in 
the  petition,  denied  by  the  answer.  Second — Upon  a  set-off  or  counter-cTaim  pre- 
sented in  the  answer  and  denied  by  the  reply.  ITiird — Upon  material  new  matter 
in  the  answer  or  reply,  which  shall  be  considered  as  controverted  by  the  opposite 
party  without  further  pleading. 

CHAPTER  n.— TRIAL. 

ARTICLE  I. — TRIAL  IN  GENERAL. 

4798  (279).  A  trial  is  a  judicial  examination  of  the  issues,  whether  of  law 
or  of  fact,  in  an  action. 

Ctoe  mast  be  tried  od  issue  made  by  pleadings.     21,  620  (33  N.  W.,  264). 

4799  (280).  Issues  of  law  must  be  tried  by  the  court,  unless  referred  as  pro- 
vided in  section  two  hundred  and  ninety-eight.  Issues  of  fact  arising  in  actions  for 
the  recovery  of  money,  or  of  specific  real  or  personal  property,  shall  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived,  or  a  reference  be  ordei'ed  as  hereinafter  provided. 

A  party  to  a  foreelosare  of  a  mecbaDic's  Hen  cannot  demand  a  jary.  15,  437  (19  N.  W.,  644). 
Court  can  only  pass  npon  the  isanes  raised  by  the  pleadines.     5,  411. 

4800  (281).  All  Other  issues  of  fact  shall  be  tried  by  the  court,  subject  to 
its  power  to  order  any  issue  or  issues  to  be  tried  by  a  jury,  or  referred  as  provided 
in  this  code. 

Joining  in  iasne  before  court  waiyes  right  to  jury.     8,  474. 
Sec  4801  formed  sec  9,  act  of  1873;  G.  a,  p.  713. 

4801 .  Actions  shall  be  triable  at  the  first  term  of  the  court  afler  the  issues 
64  r  I 
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therein,  by  the  times  fixed  for  pleading,  are  or  should  have  been  made  up;  and  when^ 
by  the  times  fixed  for  pleading,  the  issues  are  or  should  have  been  made  up  daring  a 
term,  such  action  shall  be  triable  at  that  term.  When  the  issues  are  or  should  have  bm 
made  up,  either  before  or  during  a  term  of  court,  but  after  the  period  for  preparing 
the  trial  docket  of  such  term,  the  clerk  shall  place  such  actions  on  the  trial  docket 
of  that  term. 

ABnCLE  n. — TBIAIiS  BY  JUBY. 

Subdivision  1. — Formatum  of  the  Jury. 

4802  (282).  The  general  mode  of  summoning,  impaneling,  ohalleDging,  and 
swearing  the  jury  is  not  changed  by  this  code. 

Subdivinon  S. — (Jonduct  of  the  Trial. 

4803  (283).  When  the  jury  has  been  sworn  the  trial  shall  proceed  in  the 
following  order,  unless  the  court  for  special  reasons  otherwise  direct :  FirH — ^The 
plaintiff  must  briefly  state  his  claim,  and  may  briefly  state  the  evidence  by  which 
he  expects  to  sustain  it.  Second — The  defendant  must  then  briefly  state  his  defense, 
and  may  briefly  state  the  evidence  he  expects  to  offer  in  support  of  it.  Third — ^The 
party  who  would  be  defeated,  if  no  evidence  were  given  on  either  side,  must  firrt 
produce  his  evidence;  the  adverse  party  will  then  produce  his  evidence.  Fourth — 
The  parties  will  then  be  confined  to  rebutting  evidence,  unless  the  court  for  good 
reasons,  in  furtherance  of  justice,  permits  them  to  offer  evidence  in  their  original 
case.  Fifth — When  the  evidence  is  concluded  either  party  may  request  instructions 
to  the  jury  on  points  of  law,  which  shall  be  given  or  refused  by  the  court,  which  in- 
structions'shall  be  reduced  to  writing  if  either  party  require  it.  Sixth — The  parties 
may  then  submit  or  ar^ue  the  case  to  the  jury.  In  the  argument,  the  party  isequired 
first  to  produce  his  evidence  shall  have  the  opening  and  conclusion.  If  several  de- 
fendants having  separate  defenses  appear  by  different  counsel,  the  court  shall  arrange 
their  relative  order.  Seventh — The  court  may  again  charge  the  jury  after  the  ail- 
ment is  concluded. 

Argmnent  to  jorj  governed  by  the  order  of  introdociDg  tdstimoDy.  22,  655  (36  N.  W., 
128).  lostractioDS  may  1^  giyen  to  the  jury  at  any  time  before  they  retire.  6, 191.  Land-owner, 
in  appeal  in  right  of  way  cases,  entitled  to  open  and  close.  17,  435  (23  N.  W.,  348).  In  a  libel, 
where  defendant  jostifies  and  pleads  no  malice,  plaintiff  has  opening  and  closing.  16,  505  (19  N. 
W.,  706).  In  motion  to  dissolTe  attachment  the  harden  is  on  plaintiff,  and  he  has  opening  and 
closing.  26,  375  (41  N.  W.,  254).  The  order  of  introdncing  evidence  is  in  the  discrelaon  of  tlie 
trial  conrt.  26,  373  r42  N.  W.,  93).  Where  the  evidence  is  not  sufficient  to  make  a  case  the  court 
should  so  instract  17,  3U  (22  N.  W.,  73).  Statements  daring  argument,  as  to  adverse  attorney, 
if  not  in  evidence  and  likely  to  prejudice  jury,  reversible  error.     24,  90  (38  N.  W.,  27). 

4804  (284.)  Whenever,  in  the  opinion  of  the  court,  it  is  proper  for  the  jury  to 
have  a  view  of  property  which  is  the  subject  of  litigation,  or  of  the  place  in  which 
any  material  fact  occurred,  it  may  order  them  to  be  conducted  in  a  body,  under  the 
oharge  of  an  officer,  to  the  place,  which  shall  be  shown  to  them  by  some  person 
appointed  by  the  court  for  that  purpose.  While  the  jury  are  thus  absent,  no  person 
other  than  the  person  so  appointed  shall  speak  to  them  on  any  subject  connected 
with  the  trial. 

4805  (285).  When  the  case  is  finally  submitted  to  the  jury  they  may  dedde 
in  court  or  retire  for  deliberation.  If  they  retire,  they  must  be  kept  together  in 
some  convenient  place,  under  the  charge  of  an  officer,  until  they  agree  upon  a  verdict, 
or  are  discharged  by  the  court,  subject  to  the  discretion  of  the  court  to  permit  them  to 
separate  temporarily  at  night  and  at  their  meals.  The  officer  having  them  under 
his  charge  shall  not  suffer  any  communication  to  be  made  to  them,  or  make  any 
himself,  except  to  ask  them  if  they  have  agreed  upon  their  verdict,  unless  by  order 
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•of  the  court,  and  be  shall  not,  before  their  verdict  is  rendered,  communicate  to  any 
person  the  state  of  their  deliberations  or  the  verdict  agreed  upon. 

A  verdict  arrived  at  by  dividiDg  the  snm  of  the  amoant  of  recovery  named  by  each  Juror  bj 
12  is  not  necessarily  void.     28,  668  (37  N.  W.,  609) ;  27, 157  (42  N.  W.,  890). 

4806  (286).  If  the  jury  are  permitted  to  separate  either  during  the  trial  or 
or  after  the  case  is  submitted  to  them,  they  shall  be  admonished  by  the  court  that 
it  is  their  dutj  not  to  converse  with  or  suffer  themselves  to  be  addressed  by  any 
other  person,  on  the  subject  of  the  trial,  and  that  it  is  their  duty  not  to  form  or  ex* 
press  any  opinion  thereon,  until  the  cause  is  finally  submitted  to  them. 

4807  (287).  After  the  jury  have  retired  for  delil>erationy  if  there  be  a  dis- 
;agreement  between  them  as  to  any  part  of  the  testimony,  or  if  they  desire  to  be 

informed  as  to  any  part  of  the  law  arising  in  the  case,  they  may  request  the  ofiScer 
to  conduct  them  to  the  court,  where  the  illfonnation  upon  the  point  of  law  shall 
be  given,  and  the  court  may  give  its  recollection  as  to  the  testimony  on  the  point  in 
•dispute,  in  presence  of  or  after  notice  to  the  parties  or  their  counsel. 

Misstatement  by  the  oonrt  of  material  testimony  is  reYersible  error.  29.  697  (46  N.  W., 
164). 

4808  (288).  The  jury  may  be  discharged  by  the  court  on  account  of  the 
sickness  of  a  juror,  or  other  accident  or  calamity  requiring  their  discharge,  or  by 
consent  of  both  parties,  or  after  they  have  been  kept  together  until  it  satisfactorly 
appears  that  there  is  no  probability  of  their  agreeing. 

4809  (289).  In  all  cases  where  the  jury  are  discharged  during  the  trial,  or 
after  the  cause  is  submitted  to  them,  it  may  be  tried  again  immediately  or  at  a 
future  time,  as  the  court  may  direct. 

4810  (290).  When  the  jury  have  agreed  upon  their  verdict,  they  must  be  con- 
ducted into  court,  their  names  called  by  the  clerk,  and  the  verdict  rendered  by  the 
foreman.  When  the  verdict  is  announced,  either  party  may  require  the  jury  to  be 
poUedy  which  is  done  by  the  clerk  asking  each  juror  if  it  his  verdict.  If  any  one 
answers  in  the  negative,  the  jury  must  again  be  sent  out  for  further  deliberation. 

Not  proper  to  arrive  at  verdict  by  dividing  snre  of  estimatesof  each  jaror  by  whole  nnmber 
of  jarors.  23,  668  (37  N.  W.,  609);  27,  157-8  (42  N.  W.,890).  General  verdict  most  respond 
to  all  the  issues  between  the  parties.  1,  317.  When  there  is  testimony  that  wonid  support  a  ver* 
diet  oonrt  not  at  liberty  to  disregard  such  testimony.  8,  210.  Jury  may  be  allowed  to  separata 
after  agreeing  and  sealing  up  verdict  and  afterward  come  into  court  and  report  it.  28, 144  (44 
^.  W.,86). 

4811  ^291).  The  verdict  shall  be  written,  signed  by  the  foreman,  and  read 
4>y  the  clerk  to  the  jury,  and  the  inquiry  made  whether  it  is  their  verdict.  If  any 
Juror  disagree,  the  jury  must  be  sent  out  again;  but  if  no  disagreement  be  ex- 
pressed, and  neither  party  requires  the  jury  to  be  polled,  the  verdict  is  complete  and 
the  jury  discharged  from  the  case.  If,  however,  the  verdict  be  defective  in  form 
•only,  the  same  may,  with  the  assent  of  the  jury  before  they  are  discharged,  be  cor- 
Tected  by  the  court. 

Defective  verdict  may  be  amended  by  the  jury  or  by  the  oonrt  with  consent  of  Jury.  7y  88. 
'Verdict  handed  to  court  in  absence  of  parties  and  court  not  in  session  void.    4,  89. 

Subdivision  S. —  VerdicL 

4812  (292).  The  verdict  of  a  jury  is  either  general  or  special.  A  general 
verdict  is  that  by  which  they  pronounce,  generally,  upon  all  or  any  of  the  issues 
either  in  favor  of  the  plaintiff  or  defendant.  A  special  verdict  is  that  by  which 
the  jury  finds  the  facts  only.  It  must  present  the  facts  as  established  by  the  evi- 
dence, and  not  the  evidence  to  prove  them ;  and  they  must  be  so  presented  as  that 
nothing  remains  to  the  court  but  to  draw  from  them  conclusions  of  law. 

A  party  cannot  wait  until  after  verdict  and  then  ask  for  a  special  finding.  26, 264  (41 N.  W., 
994). 
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4813  (293).  In  every  action  for  the  recovery  of  money  only,  or  cpedfic  real 

{roperty,  the  jury,  in  their  discretioii,  may  render  a  general  or  special  verdict 
n  all  other  cases  the  cOUrt  may  direct  the  jury  to  find  a  special  verdict,  in  writ- 
ing, upon  all  or  any  of  the  issues;  and  in  all  cases  may  instruct  them,  if  tfaey  ren- 
der a  general  verdict,  to  find  upon  particular  questions  of  fact  to  be  stated  in  writ- 
ing,  and  may  direct  a  written  finding  thereon.  The  special  verdict  or  finding  most 
be  filed  with  the  clerk  and  entered  on  the  journal. 

It  is  error  for  the  ooart  to  receive  and  enter  op  judgment  npon  a  general  Terdict  wben  spe- 
cial findings  are  not  answered.  16,  3^  (18  N.  W.,  138).  Sabmission  of  qnestions  for  speoal 
findings  discretionary  with  trial  lodge.  24,  353  (38  N.  W.,  732).  Submission  properlj  refused. 
29,  581  (45  N.  W.,  924).    See  26, 119  (41  N.  W.,  111). 

4814  (294).  When  the  special  fitidi^ig  of  facts  is  inconsistent  with  the  goi- 
eral  verdict,  the  former  controls  the  latter,  and  the  court  may  give  judgment  ao- 
cx>rding]y. 

4815  (295).  When  by  the  verdict  either  party  is  entitled  to  recover  money  of 
the  adverse  party,  the  jury  in  their  verdict  must  assess  the  amount  of  recOYCry^ 

Jnry  must  assess  amount  of  recovery.  19,  578  (27  N.  W.,  646).  Verdict  of  jury  should  find 
amount.  22, 144  (34  N.  W.,  217).  Entitled  to  same  respect  as  yerdict  of  jury.  9, 187  (2  N.  W., 
456). 

ARTICLE  III. — TRIAL  BY  THE  COURT, 

4816  (296).  The  trial  by  jury  may  be  waived  by  the  parties  in  actioos 
arising  on  contract,  and  with  the  assent  of  the  court,  in  other  actions,  in  the  follow- 
ing manner:  First — By  the  consent  of  the  party  appearing,  when  the  other  party 
fiiils  to  appear  at  the  trial  by  himself  or  attorney,  oeecnd — By  written  consent  in 
person,  or  by  attorney,  filed  with  the  clerk.  Third — By  oral  consent  in  open  court 
entered  on  the  journal. 

4817  (297).  Upon  the  trial  of  questions  of  fact  by  the  ooUfty  it  shall  not  be 
necessary  for  the  court  to  state  its  finding,  except,  generally,  for  the  plaintiff  or 
defendant,  unless  one  of  the  parties  request  it,  with  a  view  of  excepting  to  the  de- 
cision of  the  court  upon  the  questions  of  law  involved  in  the  trial,  in  which  case 
the  court  shall  state  in  writing  the  conclusions  of  fact  found,  separately  from  the 
conclusions  of  law. 

If  yagne  and  uncertain  will  not  support  a  judgment.  8,  253.  When  judgment  is  tbat  "de- 
fendants do  have  and  recover  judgment  in  this  action  against  the  plaintiffs  and  that  said  defead- 
ants  recover  of  and  from  said  piaintiffd  their  costs,"  is  not  a  final  judgment.  8,  256.  Statute 
merely  requires  tl^e  court  to  find  the  **  conclusions  of  fact  separately  from  the  oonclusioos  of  law,*' 
but  does  not  require  it  to  separate  its  finding  of  facts.  14,  196  (15  N.  W.,  348).  It  is  error  for 
court  to  refuse  to  make  findings,  and  such  error  cannot  be  cured  by  subsequent  rulings.  21,  715 
(33  N.  W.,  418).  Justice  must  make  finding  of  facts.  18,  220  (13  N.  W.,  175).  Court  moat  make 
a  finding  of  fact  in  all  cases  or  judgment  not  valid.     28,  421  (44  N.  W.,  479).     Cited,  2,  317. 

ARTICLE  IV. — TRIAL  BY  REFEREES. 

4818  (298).  All  or  any  of  the  issues  in  the  action,  whether  of  fact  or  law,  or 
both,  may  oe  referred,  upon  the  written  consent  of  the  parties,  or  upon  their 
oral  consent  in  court  entered  upon  the  journal. 

Purely  legal  question  cannot  be  referred  except  by  consent  of  parties  6,  156;  24,  578  (S9 
N.  W.,  600).  A  referee  appointed  to  take  testimony  and  report  it  to  the  court  has  no  authority  to 
decide  upon  the  admissibility  of  the  evidence  offered.     14,  187  (15  N.  W.,  347).  Cited,  8,  95. 

4819  (299).  When  the  parties  do  not  consent,  the  court  may,  upon  the  appli- 
cation of  either,  or  of  its  own  motion,  direct  a  reference  10  either  of  the  follow- 
ing cases:  First — When  the  trial  of  an  issue  of  fact  shall  require  the  examination 
of  mutual  accounts,  or  where  the  account  is  on  one  side  only,  and  it  shall  be  made 
to  appear  to  the  court  that  it  is  necessary  that  the  party  on  the  other  side  should  be 
examined  as  a  witness  to  prove  the  account,  in  which  cases  the  referees  may  be  di- 
rected to  hear  and  report  upon  the  whole  issue,  or  upon  any  specific  question  of  fact 
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involved  thereiD.  Second — Where  the  taking  of  an  aooount  shall  be  necessaiy  for 
the  information  of  the  court  before  judgment,  in  oases  which  may  be  determined  hy 
the  oourty  or  for  carrying  a  judgment  into  e£fect.  Third — ^Where  a  question  of 
fact,  other  than  upon  the  pleadings,  shall  arise  upon  motion  Or  otherwise,  in  any 
stage  of  an  action. 

4820  (300).  The  trial  before  referees  is  conducted  in  the  same  manner  as  a  trial 
by  the  court.  They  have  the  same  power  to  summon  and  enforce  the  attendance  of 
•witnesses,  to  administer  all  necessary  oaths  in  the  trial  of  the  case,  and  to  erant  ad- 
journments, as  the  court  upon  such  trial.  They  must  state  the  facts  found  and  the 
conclusions  of  law,  separately,  and  their  decision  must  be  given,  and  may  be  ex« 
oepted  to  and  reviewed  in  like  manner.  The  report  of  the  referees  upon  the  whole 
issue  stands  as  the  decision  of  the  court,  and  judgment  may  hf  entered  thereoa  in 
the  same  manner  as  if  the  action  had  been  tried  by  the  court.  When  the  reference 
is  to  report  the  facts,  the  report  has  the  effect  of  a  special  verdicts 

Right  of  referee  to  proceed  with  a  trial  does  not  extend  beyond  time  at  which  he  is  directed 
to  make  his  report.  12,  406  (11  N.  W.,  859).  Mere  lailure  of  referee  toflie  his  report  in  time 
Axed  in  the  order  of  refex^ce,  does  not  invalidate  it.  13,  43  (13  N.  W.,  13).  A  referee  has  aa- 
thority,  and  it  \a  his  dnty,  to  sign  bill  of  exceptions  in  cases  tried  before  him.  10,  331  (6  N.  W., 
372).  Exceptions  referred  to,  apply  onlj  to  the  findings  of  fact  or  conclusion  of  law  of  referee.  11, 
130  (7  N.  W.,  539).  To  obtain  a  review  of  the  decision  of  a  referee,  motion  for  new  trial  is  necea* 
sary.  11,  i:iO  (7  N.  W.,  539).  Entitled  to  same  force  as  judgment  of  the  court.  4, 199.  Special 
findingH  ot  same  weight  as  special  verdict  16,  459  (20  N.  W.,  632).  Conrt  shonld  sustain  report 
-only  when  it  corresponds  to  its  own  view  of  law  and  merits  of  case.  24,  412  (39  N.  W.,  450). 
District  court  may  set  aside  findings  but  decide  the  case  on  evidence  reported  by  referee.  Such 
-evidence  neeil  not  be  preserved  by  bill  of  exceptions.  Sees.  298, 301, 303,  307,  and  310,  cited  24,  406 
(39N.W.,  4:)0). 

4821  (801).  In  all  cases  of  reference,  the  parties^  except  when  an  infant  may 
be  a  party,  may  agree  upon  a  suitable  person  or  persons,  not  exceeding  three,  and 
trnd  the  relereiice  shall  be  ordered  accordingly ;  and  if  the  parties  do  not  agree,  the 
<x)UTt  shall  appoint  one  or  more  referees,  not  exceeding  three,  who  shall  be  free 
from  exception.  • 

Appointment     3, 93. 

4822  (302).  A  reference  as  provided  in  this  chapter  cannot  be  ordered  by  a 
"probate  court,  except  by  consent  of  parties  to  the  reference  and  referees. 

4823  (303).  It  shall  be  the  duty  of  the  referees  to  sign  any  true  exceptions 
taken  to  any  order  or  decision  by  them  made  in  the  case,  and  return  the  same  with 
their  report  to  the  court  making  the  reference. 

If  no  exceptions  to  rnling  of  referee  taken,  finding  will  be  conclnsiTC.  6,  381.  Referee  has 
jtutbority  to  sign  bill  of  exceptions  which  may  contain  all  eyidence.  and  mnst  do  so  if  necessary  to 
•determine  questions  raised.  Snch  bill  is  not  required  to  be  signed  by  the  jndge,  and  is  not  subject 
to  provisions  of  sec  311  of  the  Civil  Code  for  settling  bills  of  exceptions.  12, 162  (10  N.  W. ,  545). 
:Bill  should  be  signed  by  referee,  but  if  it  is  signed  by  district  jndge  and  no  objection  is  made  in 
district  court,  none  will  be  beard  in  supreme  court.  14,  60  (14  N.  W.,  803).  tSee  note  to  section 
300,  referring  to  10, 331. 

4824  (304).  A  jud^e  in  vacation,  upon  the  written  consent  of  the  parties, 
may  make  an  order  of  reference  which  the  court,  of  which  he  is  a  member, 

><M>uld  make  in  term  time.  In  such  case,  the  order  of  reference  shall  he  made  on  the 
written  a^creement  of  the  parties  to  refer,  and  shall  be  filed  with  the  clerk  of  the 
<»urt,  with  the  other  papers  in  the  case. 

4826  (305).  The  referees  must  be  sworn  or  affirmed  well  and  faithfully  to 
hear  and  examine  the  canse,  and  to  make  a  just  and  true  report  therein  according  to 
the  best  of  their  understanding.  The  oath  may  be  administered  by  any  per^n 
authorized  to  take  depositions. 

4826  (306).  The  referees  shall  be  allowed  such  compensation  for  their  serv* 
ioee  as  the  court  may  deem  just  and  proper,  which  shall  be  taxed  as  a  part  of  costs 
(in  the  case. 
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ABTICLB  V. — ^EXGEPTIOHS. 

4827  (307).  [DeflnitioiL} — ^An  exception  is  an  objeodon  taken  to  a  deoiam 
of  the  court  upon  a  matter  of  law. 

Must  state  groiuids.  2, 24a  Most  be  specific  and  definite.  8^  138;  8. 141.  Each  portion 
claimed  to  be  erroneoos  must  be  specifically  pointed  oat  and  excepted  to  or  will  be  unavailing.  2^ 
860.  No  exception  need  be  taken  to  a  final  judgment  17, 399  (23  N.  W.,  1).  Want  of  exoeptiow 
do  not  necessarily  deprive  a  prisoner  of  a  ri^ht  to  new  trial  for  errors  of  the  court  pnyudiml  t» 
him.     9,  303  (2  N.  W.,  710).    See  4, 231;  1, 124;  2»  360;  2»  316. 

4828  (308).  The  party  objecting  to  the  decision  must  except  at  the  time  the 
decision  is  raade^  and  time  may  be  given  to  reduce  the  same  to  writing  as  herein- 
after  provided. 

Amended  1877,  p.  11.  Unavailing  nnless  taken  in  court  below.  4,  626.  To  be  avvUabli^ 
exception  must  be  tAk%n  at  time  of  committing  error.  6,  226;  7,  330.  If  oonr^  refuses  to  adni^ 
evidence,  roust  offer  to  prove  the  facts  and  take  exception.  28,  610  (44  N.  W.,  469);  28,  866  (4& 
N.  W.,  175).  Instractldns  not  excepted  to  at  trial  will  not  be  considered  in  supreme  court.  27,- 
667  (43  N.  W.,  346).  Exceptions  to  the  ruling  of  law  by  referee  should  be  preserved  in  bill  of  ex- 
ceptions taken  at  the  time.  6,  237.  Errors  or  irregularities  occnrring  at  the  trial  not  subject  ts 
review  unless  exceptions  taken.  7, 19*2.  To  be  available,  each  specific  instruction  must  be  ex- 
cepted to.  22,  650  (36  N.  W.,  128).  Exception  must  be  so  definite  that  the  court  can  readily 
understand  to  what  it  was  intended  to  apply.'  6,  187.  In  trial  by  referee,  when  all  the  facts  ar»^ 
not  preserved,  findings  of  facts  will  not  be  disturbed.  7,  501.  Error  to  read  from  a  deposition  of 
witness  and  then  ask  him  if  he  hud  not  so  testified,  should  first  submit  the  deposition  to  witness 
8, 167.     Cited,  12,  602  (12  N.  W.,  109). 

4829  (309).  No  particular  form  of  exception  is  required.  The  exception  most 
be  stated,  with  so  much  of  the  evidence  as  is  necessary  to  explain  it^ana  no  more^ 
and  the  whole  as  briefly  as  passible. 

Ground  of  the  objection  should  be  stated,  together  with  the  ruling  of  the  court,  and  both 
preserved  by  bill  of  exceptions,  or  court  will  not  con'<ider  them.  3,  23'>,  Objection  unaTailing 
unless  grounds  stated.  7,  438.  General  exception  to  in^1rnctionH  insufiicient.  24,  300  (38  N. 
W.,  780).  Where  the  exception  is  for  the  admission  of  illegal  evidence  on  the  trial,  the  bill  of  ex- 
ceptions need  contain  no  more  of  the  testimony  than  is  necessary  to  explain  the  exception  taken. 
The  efie<;t  of  the  opposite  attorneys  agreeing  to  a  bill  of  exceptions  discussed.  .  12,  230  (ION.  W.^ 
718).    Seel,  175. 

4830  ('^0).  Where  the  decision  objected  to  is  entered  on  the  record,  and  the 
grounds  of  obj^^ction  appear  in  the  entry,  the  exception  may  be  taken  by  the 
party  causing  to  be  note<i,  at  the  end  of  the  decision,  that  he  excepts. 

Objections  not  embodied  in  bill  of  exceptions  disregarded.  8,  15.  When  objection  to  tcsti- 
mony  is  made  reason  shonid  be  given.     8,  279.     Cited,  1,  363;  2,  316. 

4831  (311).  [Bill  of  exceptions.] — Where  the  decision  is  not  entered  on  the 
record  or  the  grounds  of  objtHUion  do  not  sufficiently  appear  in  the  entry,  the  party 
excepting  mu^t  reduce  his  exceptions  to  writing  within  fifteen  (15)  days,  or  in  sods 
time  as  the  court  may  <lirect,  not  exceeding  forty  (40)  days  from  the  adjournment 
of  the  court  sine  die,  and  submit  the  same  to  the  adverse  party  or  his  attorney  of 
record  for  examination  and  amendment  if  desired.  Such  draft  must  contain  all  the 
exc(>f>tions  taken  upon  which  the  party  relies.  Within  ten  days  after  such  snb* 
mission  the  adverse  party  may  propose  amendments  thereto  and  shall  return  said 
bill  with  his  proposed  amendments  to  the  other  party,  or  his  attorney  of  record. 
The  bill  and  proposed  amendments  must,  within  ten  days  thereafter,  be  presented 
by  the  party  seeking  the  settlement  of  the  bill  to  the  judge  who  heard  or  tried 
the  case,  upon  five  (5)  days*  notice  lo  the  adverse  party,  or  his  attorney  of  record,  ai 
which  time  the  judge  shall  settle  the  bill  of  exceptions.  If  no  amendments  are  pro* 
po^,  or  if  proposed  and  allowed,  the  pro(>osed  bill  may  be  presented  with  the 
amendments,  if  any,  to  the  judge  for  settlement,  without  notice  to  the  adverse  party 
or  his  attorney  of  record.  When  settled,  the  bill  must  be  signed  by  the  judge  with 
his  certificate  to  the  effect  that  the  same  is  allowed.  In  case  of  the  death  of  the  judge 
or  when  it  is  shown  by  affidavit  that  the  judge  is  prevented  by  sickness,  or ;  * 


Digitized  by  CjOOQIC 


TBIAIi.  1016 

from  bis  district,  as  well  as  in  cases  where  the  parties  interested  shall  agree  npon 
the  bill  of  exceptions  (and  shall  have  attached  a  written  stipulation  to  that  effect  to 
the  bill),  it  shall  be  the  duty  of  the  clerk  to  settle  and  sign  the  bill  in  the  same  man- 
ner as  the  judge  is  by  this  act  required  to  do;  and  shall  thereupon  be  filed  with  the 
papers  in  the  case,  and  have  the  same  force  and  effect  as  though  signed  by  the  court 
In  cases  where  a  party  seeking  to  obtain  the  allowance  of  a  bill  of  exceptions  has 
used  due  diligence  in  that  behalf,  but  has  failed  to  secure  the  settlement  and  allow- 
ance of  the  same  as  herein  required,  it  shall  be  competent  for  the  judge  who  tried 
the  cause,  upon  due  showing  of  diligence,  and  not  otherwise,  to  extend  the  time 
herein  allowed,  but  not  beyond  forty  days  additional  to  that  herein  provided,  mak- 
ing such  specific  directions  in  that  behalf  as  shall  seem  just  to  all  parties. 

Rewritten  1881,  p.  202.  Where  it  is  songht  to  present  to  the  supreme  court  alleged  errors  occnr- 
ring  at  the  trial  in  district  conrt,a  bill  of  exceptions,  settled  and  signed  as  required  by  law,  is  indis- 
pensably necessary,  and  no  other  paper,  record,  or  showing  can  be  made  to  tiike  its  place.  14,  4H 
(15N.  W.,329).  Stipulation  of  facts  will  not  take  placed  bill.  29, 219  (45  N.  W.,  626).  Billot  ex- 
oeptioos  is  only  necessary  to  bring  that  into  the  record  which  would  not  otherwise  he  in  it.  18,  25(i 
(13  N.  W.,  215).  What  the  bill  mast  contain:  Affidavits  used  below,  11,  521  (9  N.  W.,  6^; 
14,  275  (15  N.  W.,352);  14,  530  (  16  N.  W.,  821);  16,  372  (20  N.  W.,  264);  16,  129  (20  N.  W., 
26).  Depositions:  14,  5^0  (16  N.  W.,  821);  all  evidence,  6,  417;  6,  238;  all  matters  intended  for 
consideration  of  supreme  court,  6, 102.  Must  not  contain  matters  filed  with  clerk  or  entered  on 
his  Journal.  11,  232  (9  N.  W.,  68).  Where  illegal  testimony  is  admitted  over  objection  an  excep- 
tion must  be  taken  to  make  objection  available.  12,  597  (12  N.  W.,  109).  Where  there  is  no  bill  of 
exceptions  on  file  presumed  that  evidence  supports  findings.  8,  437.  Where  there  is  no  bill  of 
exceptions  court  can  only  notice  such  errors  as  appear  on  the  face  of  the  records  proper.  8,  439. 
Applicable  to  equitable  as  well  as  legal  actions.  10, 17  (4  N.  W.,  309).  Party  hus  fiAeen  days  in 
which  to  reduce  exceptions  to  writing,  but  court  may  extend  time  not  to  exceed  lorty  days.  8,  321. 
The  **  fifteen  days''  commence  to  run  from  lastday  of  term.  Judge  compelled  by  mandamus  to  sign 
bill  of  exL^ptions^  11, 166  (8  N.  W.,  385).  Supreme  court  will  not  review  grounds  on  which  trial 
judge  extends  time  from  forty  to  eighty  days.  24,  653  (39  N.  W.,  833).  If  no  showing  appears 
presumption  is  that  bill  of  exceptions  was  signed  within  time  provided  by  law.  20,  508  (30  N. 
W.,  943).  Where  forty  days  are  allowed  for  presenting  bill,  if  it  is  signed  by  the  judge  in  twenty 
days  thereafter,  it  is  good.  23,  ''^22  (36  N.  W.,  491).  Time  within  which  bill  may  be  allowed 
not  extended  by  delay  of  trial  judge  in  mling  on  motion  for  new  trial.  Failure  of  adverse 
party  to  return  bill  in  ten  days  not  a  waiver  of  the  default.  27, 616  (43  N.  W.,  407).  Bill  mis- 
laid by  mistake,  time  of  loss  deducted  from  whole  time  between  rendition  of  judgment  and  filing 
Id  supreme  court.  29,  209  (45  N.  W.,  621).  Where  the  record  fails  to  show  an  extension  of  time, . 
Jndge  has  no  authority,  after  fifteen  days  allowed  for  serving  the  bill,  to  sign  it  on  the  ground  that 
an  attorney  in  the  case  is  under  a  wrong  impression  as  to  his  rights.  27,  672  (43  N.  W.,  427). 
Statutory  time  to  present  bill  is  allowed  after  the  filing  of  a  remittitur.  20,  33  (28  N.  W.,  849). 
Where  an  attorney  of  record  to  whom  a  bill  of  exceptions  is  presented  proposes  amendments  thereto 
without  objection,  he  cannot  afterwards  be  heard  to  complain  that  it  was  not  presented  to  him 
within  the  statutory  time.  14,  56  (14  N.  W.,  666).  Where  attorneys  for  the  adverse  party,  when 
called  on  to  propose  amendments,  certify  on  a  bill  which  purports  to  contain  the  testimony  that  they 
have  no  amendments  to  propose,  the  court  will  presume  that  the  bill  contains  all  the  testimony.  14, 
60  (14  N.  W.,  803).  It  is  the  duty  of  the  adverse  party,  upon  receiving  a  bill  of  except  ions,  to  pro- 
pose amendments  thereto,  and  return  such  bill  in  the  time  limited  by  statute.  12,  207  (10  N.  W., 
706).  If  he  fails  to  do  so,  and  on  that  account  bill  was  not  settled  in  time  allowed  by  statute,  the  bill 
will  not  be  quashed  on  his  motion.  Id.  And  see  13, 199  (13  N.  W.,  209) .  Where  bill  of  exceptions 
is  retained  by  trial  jndge  until  after  time  for  appeal  has  passed,  appellant  is  not  deprived  of  his  ap- 
peal. 19,  395  (27  N.  W,  399).  Judge  may  be  compelled  to  sign  bill  by  mandamus  if  presented  in 
tame.  25,  74  (40  N.  W.,601).  Bill  not  served. upon  adverse  party  witihin  thetime  allowed,  judge 
has  no  power  to  8t«n.  16,422  (20  N.  W.,287).  May  be  allowed  and  signed  by  judge  after  ne 
goes  ont  of  office.  16,  37  (19  N.  W.,  701).  When  bill  of  exceptions  not  filed  within  eighty  days,  the 
ftnlt  being  with  the  reporter,  held,  should  be  signed.  22,  146  (34  N.  W.,  346).  Where  trial  bad, 
and  verdict,  bill  of  exceptions  must  be  present^  within  forty  days  from  close  of  the  term,  though 
bearing  on  motion  for  new  trial  is  continued  to  next  term.  16,  129  (20  N.  W.,  26).  Where  £e 
parties  interested  agree  upon  a  bill  of  exceptions  by  a  written  stipulation  attached  thereto,  the  clerk 
of  the  court  can  settle  and  allow  it,  independently  of  whether  the  judge  is  either  disqualified  or 
nnable  to  do  so.  14, 452  (16  N.  W.,  474).  Signed  by  clerk.  9,  39  (2  N.  W. ,  343).  Though  agreed 
to  bv  attorneys,  if  not  signed  by  judge  or  clerk,  will  be  stricken  from  the  files.  8,  H6;  8,  b7;  16, 
145  (17  K.  W.,  265).  Provisions  do  not  apply  to  justices  of  the  peace.  11,  528  (10  N.  W.,  409). 
Exception  to  opinion  of  probate  jndge  upon  questions  of  law  arising.durins:  the  trial  of  a  ea«e  cannot 
be  reviewed  by  petition  in  error  unless  trial  had  by  jury.  4,  96.  Cited,  3,  339.  A  motion  to  strike 
bill  of  exceptions  from  the  file  for  the  reason  that  said  bill  was  allowed  and  filed  in  vacation  not  good; 
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correct  practice  is  to  raise  qnestion  by  motion  to  qnasb.  Code  of  1866.  6, 218.  Motion  to  qviah 
bill  of  exceptions  for  tbe  reason  that  decree  was  not  rendered  nntil  five  montbs  after  trial,  bdd, 
that  tke  trial  term  continued  until  a  decision  was  rendered.  8^  529.  After  case  is  submitted  it  is 
too  late  to  object  that  tbe  bill  of  exceptions  had  not  been  presented  to  adverse  party.  18^  972  (IS 
K.  W.,  285).  Motion  to  qnash  bill  of  exceptions  will  not  be  entertained  after  case  is  submitted. 
18, 501  (14  N.  W.,  528).  UnleflB  a  hill  o(  exceptions  is  authenticated  as  required  bj  law,  the  suprema 
oourt  cannot  conmder  it  Id,  502  ( 1 4  N.  W. ,  536).  Objections  in  supreme  court  to  bill  of  exoeptkm 
must  be  made  in  a  reasonable  time  and  come  too  late  after  the  printing  of  briefs.  28, 660  (37  N.  W^ 
590).  Superior  oourt  cannot  correct,  but  will  remand  where  errors  are  shown.  27,  706  (43  N.  W., 
422).  Bill  of  exceptions  of  cSune  tried  in  the  district  court  must  be  filed  in  that  court;  and  if  the 
original  bill  is  read  in  the  supreme  c-onrt,  the  district  cleric's  certificate  that  it  is  the  original  bUl 
must  be  attached  to  it.  14, 57  ( 1 4  N.  W  ,  604).  If  not  allowed  or  certified  to  may  be  strioken  ham 
files  of  supreme  court.    27,  556-7  (43  N.  W.,  346).     Cited,  4,  43;  1,317;  2,  404;  8,  446. 

Sec  4832  added  1881,  p.  204. 

4832.  This  act  shall  apply  to  all  oases  hereafter  decided  as  well  as  all  that 
have  been  already  adjudicateci  t>y  final  order  or  judgment;  and  that  the  provisions 
of  this  act  shall  apply  to  actions  in  equity  sought  to  be  appealed  to  the  supreme 
oourt,  under  the  act  of  March  3,  1873,  entitled  ^'An  act  to  provide  for  app^s  in 
actions'  in  equity.'' 

4833  (312).  No  exception  shall  be  r^arded,  unless  it  is  material,  and  prgo- 
dicial  to  the  substantial  rimits  ot'  the  party  excepting. 

4834  (313).  Exceptions  taken  to  the  decision  of  any  court  of  record  may,  by 
leave  of  such  court,  be  withdrawn  from  the  files  by  the  party  taking  the  same, 
at  any  time  before  proceedings  in  error  are  commenced,  and  before  the  ezoepttons 
are  recorded. 

ABTIOLE  VI. — NEW  TBIAL. 

4835  (314).  A  new  trial  is  a  re-examination  in  the  same  court  of  an  issue 
of  fact  after  a  verdict  by  a  jury,  report  of  a  referee,  or  a  decision  by  the  court. 
The  former  verdict,  report,  or  decision  shall  be  vacated,  and  a  new  trial  granted  on 
the  application  of  the  party  aggrieved,  for  any  of  the  following  caUBOS  affecting 
materially  the  substantial  rights  of  such  party:  First — Irregularity  in  the  proceed- 
ings of  the  court,  jury,  referee,  or  prevailing  party,  or  any  order  pf  the  court  or 
referee,  or  abuse  of  discretion,  by  which  the  party  was  prevented  from  having  a  fair 
trial.  Second — Misconduct  of  the  jury  or  prevailing  party.  Third — Accident  or 
surprise^  which  ordinary  prudence  could  not  have  guarded  against.  Fourth — ^Ex- 
cessive damages,  appearing  to  have  been  given  under  the  influence  of  passion  or 

f>rejudice.  Fifth — Error  in  the  assessment  of  the  amount  of  recovery,  whether  too 
arge  or  too  small,  where  the  action  is  upon  a  contract,  or  for  the  injury  or  detention 
of  property.  Sixth — That  the  venlict,  report,  or  decision  is  not  sustained  by  suffi- 
cient evidence,  or  is  contrary  to  law.  Seventh — Newly  discovered  evidence,  mate- 
rial for  the  party  applying,  which  he  could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial.  EiglUli — Error  of  law  occurring  at  the  trial,  aad 
excepted  to  by  the  party  making  the  application. 

Motion  for,  neceasarj  in  order  to  obtain  review.  69  238;  6, 129.  Likewise  in  an  eqnity  cue. 
28,  7*2  (44  N.  W.,  873).  But  not  neoeaeary  when  court  bad  only  ruled  on  motion  or  demurrer  to  a 
pleadiog.  18, 256  (13  ^.  W.,  215).  Motion  addressed  to  tbe  sound  discretion  of  trial  court.  20, 37^ 
(30  N.  W.,  258).  But  such  discretion  must  not  be  abused.  1 1,  394  (9  N.  W.^  558).  Motion  mwt 
contain  aU  the  errors  complained  of.  1,398;  2,317;  8,446.  Errors  must  be  specifically  pc«- 
sented  in  motion,  intirder  to  be  assigned  in  supreme  court.  6,  380;  8,  143,  213,  276,  388;  9.  211 
(2  N  W.,464);  386  (i  N.W.,729);  18,228  (13  N.  W.,214);  21,290  (31  N.W..933);  24,005 
(39  N.  W.,  620);  6i9  (39  N.  W.,  784).  General  assignment  insufficient  7,  138;  24,  772  (40  K. 
W.,  287).  Grounds:  (1)  Admission  of  immaterial  and  irrelevant  testimony  over  defendantls  ob- 
jection. 1,  406-8;  20,  513  (:W  N.  W.,  941);  12,  597  (12  N.  W.,  109).  Disregard  by  jury  of  ma- 
terial testimony  which,  if  considered,  would  have  required  a  different  verdict.  12,  597  (12  N".  W., 
109).  DiKregard  by  jury  of  instructions.  2,  342;  9,490  (4  N.  W.,  81).  (2)  Miscondoctofattoraey 
of  prevailing  party.    20, 172  (29  N.  W.,  292).     No  ground  for,  that  juror  was  asleep  and  cqort^aU 
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-tfloiion  was  not  called  to  ii  12,  5  (10  N.  W.,  413).  Not  granted  on  charge  that  Joror  oonTersed 
with  outsider  during  trial,  if  denied  by  such  joror  and  not  snstained  by  trial  oonrt  24,  235  (36  N. 
W.,  794).  (3)  Unavoidable  accident.  7.  299.  (4)  Yeidict  clearly  against  weight  of  evidenoo.  B9 
527;  6,  309,  315;  9,  66  (2  N.  W.,  381);  18,  475  (14  N.  W.,  387).  Bat  it  mnst  be  «^r/y  so.  1, 
404,  406;  7,  284,  309;  0, 71  (2  K.  W.,  363);  20, 310  (30  K.  W.,  59).  Balanced  or  conflicting  evi- 
-denoe  is  not  sufficient.  7, 42,  146.  Nor  mere  difierenoe  of  opinion  between  oonrt  and  Jury.  8, 
:357;  6.157, 401,  489;  0,  534.  (7)  Merely  oamnlatiye  evidence  insufficient.  7,  224;  28,  333 
<44  N.  W.,  441);  20,  95  (45  N.  W.,  272).  Affidavit  must  state  what  particular  effort  has  been 
made  to  procure  testimony.  8,  389;  18,  397  (14  N.  W.,  379).  And  it  must  clearly  appear  (hat 
aueh  evidence  could  not  be  obtained  at  first  trial.  8, 266.  New  trial  will  not  be  granted  for  newly  dt»> 
•covered  evidence  wlilch  merely  tends  to  discredit  opposite  witnesses.  18, 438  (1 4  N.  W. ,  1 65).  Tha 
rule  is  that  if,  with  the  newly  discovered  evidence  before  them,  the  Jury  would  not  have  coma  to 
the  same  conclnsion,  a  new  trial  will  be  granted.  18,  438  (14  N.  W.,  165).  Evidence  taken  on 
hearing  of  petition  for  new  trial  in  action  for  personal  injury  which  merely  tends  to  nhow  that  in- 
jury was  committed  in  somewhat  different  manner  than  that  testified  to,  is  insaffident  Kewly 
discovered  evidence,  as  well  as  that  given  at  the  trial,  should  be  set  out  in  a  bill  of  exceptions.  24, 
758-9(40  N.W.,298).  Referee  cannot  grant  motions  for  new  trial.  11,  439  (9  N.  W.,  573). 
Party  appealing  to  supreme  court  is  estopped  from  assailing  judgment  on  the  ground  of  irregular- 
ity in  entering.  8,  443.  Must  fnlly  present  his  case  to  the  court  below  and  obtain  ruling  (hereon 
before  entitled  to  review  in  supreme  court.  6,  187.  To  entitle  a  litigant  to  new  trial  there  must 
be  a  final  judgment  in  the  court  below.  In  case  cited  entry  mere  recital.  7,  228.  Affidavit  for, 
on  account  of  lost  deposition  mnst  set  out  testimony  contained  therein.  Alleged  violation  of  Agree- 
ment to  postpone  trial,  denied  by  prevailing  party,  not  ground  'for.  29,  585  (45  N*  W.,  930). 
Neglect  of  attorneys— as  ground  for.  23,  64  (36  N.  W.,  359).  Not  granted  unless  it  appear  rea- 
sonably certain  that  wrong  has  been  done.  8,  356.  Not  granted  on  evidence  snpeniidn<*ed  by 
extra-judicial  statements  of  trial  judge  not  in  harmony  with  record.  24,  300  (38  N.  W.,  '4HO).  Sea 
4,  114;  5,  358;  20,  314  (30  N.  W.,  61);  21,  500  (32  N.  W.,  576);  24,  314  (39  N.  W.,  45U);  24, 
818(40N.  W.,410). 

4836  (315).  A  new  trial  shall  not  be  granted  on  account  of  the  8mallne88 
of  damages  in  an  action  for  an  injury  to  the  person  or  reputation,  nor  any  other 
action  where  the  damages  shall  equal  the  actual  pecuniary  injury  sustained. 

Cited,  1, 169. 

4837  (316).  The  application  for  a  new  trial  mnst  be  made  at  the  term  the 
verdict,  report,  or  decision  is  rendered,  and,  except  for  the  cause  of  newly  discovered 
^evidence  material  for  the  party  applying,  which  he  could  not  with  reasonable  dili- 
^nce  have  discovered  and  produced  at  the  trial,  shall  be  within  three  days  after  the 
verdict  or  decision  was  rendered,  unless  unavoidably  prevented. 

No  limit  as  to  time  within  which  rnliDK  must  be  made.  AffidavifB  in  support  of  motion  may 
be  filed  at  any  time  before  submission,  though  the  three  days  have  expired.  24,  807  (40  N.  W., 
317).  Where  motion  is  made  more  than  three  days  after  yerdict,  or  by  amendment  to  motion  pre- 
Tiously  filed  "question  raised  should  not  be  considered.  24,  286  (38  N.  W.,740);  6,  535.  Failure 
to  except  to  oTerroling  of  motion  will  not  jnstify  supreme  court  in  dismissing  case.  29,  320  (45 
N.  W.,  466).  "  Unavoidably  prevented,"  does  not  include  mere  neglect.  16,  622  (20  N.  W.,  100). 
<:fited,  23,  679  (37  N.  W.,  69:i). 

4838  (317).  The  application  must  be  by  motion  upon  written  grounds,  filed 
at  the  time  of  making  the  motion.  *  It  shall  be  sufficient,  however,  in  assigning 
the  grounds  of  the  motion  to  assign  the  same  in  the  language  of  the  statute  and 
without  further  or  other  narticularity.*  The  causes  enumerated  in  subdivisions  2, 
8,  and  7  of  section  314  must  be  sustained  by  affidavits  showing  their  truth,  and 
may  be  controverted  by  affidavits. 

*  to  *  inserted  1881,  p.  201.  Motion  for  new  trial  must  be  made  and  ruled  on  in  all  cases  of 
tbe  trial  of  issues  of  fact  to  obtain  a  review  in  the  supreme  court.  10,  475  (6  N.  W.,  760).  Oral 
motion  or  written  one  not  specifying  ^erounds  theielor  not  sufficient.  28,  587  (44  N.  W.,  864). 
Motion  must  contain  all  tbe  grounds  defendnnt  claims  relief  upon.  25,  122  (41  N.  W.,  128).  In- 
structions must  he  specially  excepted  to.  16,  23  (16  N.  W.,  833).  Where  there  are  two  defend- 
ants and  one  of  them  de^^ires  to  raise  a  question  peculinr  to  himself  be  should  make  a  separate 
YDotion  and  not  join  with  his  co-defendant.  28,  691  (37  N  W.,  603).  Motion  for  new  trial  not 
necessary  when  error  is  taken  from  justice  of  the  peace.  9,  504  (4  N.  W.,  237).  Motion  for  new 
trial  unnecessary  in  cases  brought  to  district  court  from  justice,  where  no  retrial  of  issues  of  fact 
is  to  be  had.     11,  527  (10  N.  W.,  409). 

4839  (318).  Where  the  grounds  for  a  new  trial  could  not  with  reasonable 
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diligence  have  been  disoOTOred  before,  bat  are  discovered  afler  the  term  at  whicir 
the  verdict,  report  of  referee,  or  decision  was  rendered  or  made,  the  applicati<m  maj 
be  made  bj  petition,  filed  aa  in  other  cases ;  on  which  a  sammons  shall  issoe,  lie 
returnable  and  served,  or  publication  made,  as  prescribed  in  section  seventy-nine. 
The  facts  stated  in  the  petition  shall  be  considered  as  denied  without  answer,  and  if 
the  service  shall  be  complete  in  vacation^  the  case  shall  be  heard  and  summarily  de^ 
cided  at  the  ensuing  term.  The  case  shall  be  placed  on  the  trial  docket,  and  the 
witnesses  shall  be  examined  in  open  court,  or  their  depositions  taken  as  in  other 
cases,  but  no  such  petition  shall  be  filed  more  than  one  year  after  the  final  judgment 
was  rendered. 

Petition  should  show  why  facts  not  disooTsred  sooner.  17,  450  (23  N.  W.,  363, 511).  Onlj 
•pplicahle  to  caoses  named  in  section  314.  17,  69  (22  N.  W.,  78).  Neglect  of  attornej  not  soft- 
cient  16,  621  (20  K.  W.,  100).  New  trial  will  not  be  granted  after  staj  of  ezecntioii  taken. 
20, 315  (30  N.  W.,  56).    See  24,  545  (39  N.  W.,  597). 

ABTIOLE    Vn.— GENERAL  PROVISIONS. 

4840  (319).  Wlienever  damages  are  recoverable,  the  plaintiff  may  claiii> 
and  recover  any  rate  of  damages  to  which  he  may  be  entitled  for  the  cause  of  my 
tion  established. 

Measure  of  damages  in  action  in  nature  of  trespass  dt  honiB  asporttUis.  24,  65  (37  N.  W., 
688).  Damages  for  failure  to  ship  goods  will  not  be  sustained.  2,  260.  Where  a  contract  to 
place  macbioery  in  a  mill  by  a  certain  day,  and  the  mill  is  not  ready.at  that  day,  damages  will  not 
be  allowed  for  failure  to  place  machinery  at  time  specified.  1,355.  Measure  of  damages  i» 
worth,  not  cost  Rule  is  difierence  between  the  value  of  machinery  furnished  and  what  it  would 
ooet  to  replace  the  same  with  such  as  was  demanded  by  the  contract    1,  356.    Cited,  8, 130. 

4841  (320).  The  provisions  of  this  title  respecting  trials  by  jury  aj^y,  9ty 
far  as  they  are  in  their  nature  applicable,  tO  trials  by  the  court. 

ARTICLE  Vin. — ^TIME  OF  TRIAL. 

4842  (321).  The  clerk  of  the  district  court  shall  keep  at  least  eight  books,  to 
be  called  the  appearance  docket,  the  trial  docket,  the  journal,  the  complete  record, 
the  execution  docket,  *the  fee  book,  the  general  index,  and  the  judgment  record. 

All  after  *  added  1873,  O  8.,  p.  579.  The  fee  book  of  the  clerk  is  a  pnblic  record,  open  to  the 
inspection  of  all  interested.  19, 106  (26  N.  W.,  620).  Where  transcript  of  judgment  from  eouutj 
court  is  filed  in  district  court,  it  is  notice  to  purchasers  of  real  estate  if  not  placed  on  general  index. 
19,  303  (27  N.  W.,  125). 

4843  (322).  On  the  appearace  docket,  he  shall  enter  all  actions  in  the  order 
in  which  they  were  brought,  the  date  of  the  summons,  the  time  of  the  return  thereof 
by  the  officer,  and  his  return  thereon,  the  time  of  filing  the  petition,  and  all  subse- 
quent pleadings.  *On  the  general  index  he  shall  enter  the  names  of  the  parties  ta 
every  suit,  both  direct  and  inverse,  with  the  page  and  book  where  all  proceedings  in 
such  action  maybe  found.  The  judgment  record  shall  contain  the  judgment  debtor 
and  the  judgment  creditor,  arranged  alphabetically,  the  date  of  the  judgment,  the 
amount  of  the  same,  and  the  amount  of  costs,  with  the  page  and  book  where  the 
same  may  be  found.  Transcripts  of  judgments  from  justices  of  the  peace,  or  cbart& 
of  probate,  filed  in  the  district  court,  shall  be  entered  upon  said  judgment  record ;^ 
and  whenever  any  judgment  is  paid  off  and  discharged,  the  clerk  shall  enter  sacb 
fact  upon  the  judgment  record  in  a  column  provided  for  that  purpose. 

All  after  *  added  1873,  G.  8.,  p.  579.     Index  a  part  of  record.     7, 171. 

4844  (323).  The  trial  docket  shall  be  made  out  by  the  clerk  of  the  court  at 
least  twelve  days  before  the  first  day  of  each  term  of  the  court;  and  the  actions 
shall  be  set  for  particular  days  in  the  order  in  which  the  issues  were  made  ap^ 
whether  of  law  or  of  fact,  and  so  arranged  that  the  cases  set  for  each  day  shall  be 
tried  as  nearly  as  may  be  on  that  day.     For  the  purpose  of  arranging  said  docket^ 
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an  issue  shall  be  considered  as  made  up  when  either  party  is  in  default  of  a  plead* 
ing.  '^'If  the  defendant  fails  to  answer  or  demur,  the  cause  for  the  purpose  of  this 
section  shall  be  deemed  to  be  at  issue  upon  questions  of  fact,  but  in  every  such  case 
the  plaintiff  may  move  for  and  take  such  judgment  as  he  is  entitled  to,  on  the  de* 
fendant's  default^  on*  or  after  the  day  on  which  said  action  shall  be  set  for  trial.  No 
witnesses  shall  be  subpoenaed  in  any  case  while  the  cause  stands  upon  issue  of  law; 
and  whenever  the  court  shall  regard  the  demurrer  in  any  case  as  frivolouSi  and 
put  in  for  delay  only,  no  leave  to  answer  or  reply  shall  be  given,  unless  upon  pay- 
ment of  all  costs  then  accrued  in  the  action;  Provided^  That  when  the  number  of 
actions  to  be  docketed  shall  exceed  three  hundred,  the  judge  or  judges  of  the  district 
court  for  the  county  may  by  rule  or  order  classify  them  in  such  manner  as  they  may 
deem  expedient,  and  cause  them  to  be  placed  according  to  such  classification  upon 
different  dockets;  and  the  respective  dockets  may  be  proceeded  with  and  causes 
thereon  be  tried,  heard,  or  otherwise  disposed  of,  concurrently  by  one  or  more  of  the 
judges;  and  provision  may  be  made  by  rule  of  court  that  issues  of  &ct  shall  not  be 
for  trial  at  any  term  when  the  number  of  pending  actions  shall  exceed  three  bun* 
dred,  except  upon  such  previous  notice  of  trial  as  may  be  prescribed  thereby. 
AH  after  *  added  1887,  p.  647.      ' 

4845  (324).  The  trial  of  an  issue  of  fact,  and  the  assessment  of  damages  io 
any  case,  shall  be  in  the  order  in  which  they  are  placed  on  the  trial  docket,  unless,, 
by  consent  of  the  parties,  or  the  order  of  the  court,  they  are  continued,  or  placed  at 
the  heel  of  the  docket,  *or  temporarily  postponed.*  The  time  of  hearing  all  other 
cases  shall  be  in  the  order  in  which  they  are  placed  on  the  docket,  unless  the  court 
in  its  discretion  shall  otherwise  direct  The  court  may  in  its  discretion  hear  at  any 
time  a  motion,  and  may  by  rule  prescribe  the  time  for  hearing  motions,  *and  pro- 
vide for  dismissing  actions  without  prejudice  for  want  of  prosecution. 

« to  »  and  aU  after  third  *  added  1887,  p.  648. 

Sees.  325  and  326  repealed.     Laws  1867, 12th  sees.,  Ty.,  p.  7. 

4846  (327).  The  clerk  shall  make  out  a  copy  of  the  trial  docket  *and  other 
dockets,  if  any,"*"  for  the  use  of  the  bar  before  the  first  day  of  the  term  of  court 

*  to  ♦  added,  1887,  p.  649. 
Sec  4847  added  1887,  p  649. 

4847.  The  clerk  shall  make  out  a  copy  of  the  dockets  for  the  use  of  the  bar 
before  the  first  day  of  the  term  of  court. 

TITLE  X.— Evidence. 

CHAPTER  I.— COMPETENCY  OF  WITNESSES. 

4848  (328).  Every  human  being  of  sufficient  capacity  to  understand  the  obli- 
gation of  an  oath  is  a  competent  witness  in  all  cases,  civil  and  criminal,  except 
as  otherwise  herein  declared.  The  folio  wing  persons  sball  be  incompetent  to  tes- 
tify: F^rat — Persons, of  unsound  mind  at  the  time  of  their  production.  JSecand — 
Indians  and  negroes  who  appear  incapable  of  receiving  just  impressions  of  the  facts 
respecting  which  they  are  examined,  or  of  relating  them  intelligently  and  truly. 
Third — Husband  and  wife,  concerning  any  communication  made  by  one  to  the 
other  during  marriage,  whether  called  as  a  witness  while  that  relation  subsists  or 
aAerward.  Fourth — An  attorney,  concerning  any  communication  made  to  him  by 
his  client  in  that  relation  or  his  advice  thereon,  without  the  client's  consent  in  open 
court  or  in  writing  produced  in  court.  Fifth — A  clergyman  or  priest,  concerning 
any  confession  made  to  him  in  his  professional  character  in  the  course  of  discipline 
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enjoined  by  the  church  to  which  he  belongs,  without  the  conaent  of  the  person  mak- 
ing the  confession. 

Thoughts  and  nDderstaodinffs  not  evidence.  6»  55;  7»  74.  Opinion  of  witnesB  not  adaiwi 
ble.  6, 11.  Expert  witness.  22,  802  (36  N.  W.,  465).  Kight  to  cross-examination  limited  to 
foots  and  circumstances  stated  in  direct  examination.  1,  395;  7,  340.  Question  of  credibilitj  is 
for  the  jary  to  determine.  7,  309.  Party  to  an  action  may  be  called  to  testily  by  his  adyecsarj. 
21y  277  (31  N.  W.,  929).  An  Indian  was  held  incompetent  to  testify  because  it  was  not  shown 
that  he  had  the  capacity  to  understand  the  obligations  of  an  oath.  10,  399  (6  N.  W.,  468).  Oom- 
munication,  to  be  privileged,  must  be  made  while  the  relation  of  client  and  attorney  exists.  X8, 
582(-26N.  W.,351.        . 

4849  (329).  No  person  having  a  direct  legal  interest  in  the  result  of  nnj 
civil  action  or  proceeding,  when  the  aoverse  party  is  the  representative  of  a  deceased 
person,  shall  be  permitted  to  testify  to  any  transaction  or  conversation  had  be- 
tween the  deceased  person  and  the  witness,  unless  the  evidence  of  the  de- 
ceased person  shall  have  been  taken  and  read  in  evidence  by  the  adverse  party  in 
regard  to  such  transaction  or  oonversation,  or  unless  such  representative  shall  have 
introduced  a  witness  who  shall  have  testified  in  regard  to  such  transaction  or  conver- 
sation, in  which  case  the  person  having  such  direct  legal  interest  may  be  examined 
m  regard  to  the  facts  testified  to  by  such  deceased  person  or  such  witness,  but  shall 
not  be  permitted  to  further  testify  in  regard  to  such  transaction  or  conversation. 

Rewritten  1883,  p.  328.  '^Representative'' defined.  8,150.  Where  plaintiff  by  hia  ag^t 
and  defendant  contracted  and  the  agent  died,  defendant  is  not  estopped  from  testifying  when  sned 
by  plaintiff.  26,  442  (41  N.  W.,  287).  Party  cannot  render  himself  competent  to  testify  by  trans- 
fering  his  Interest  during  pendency  of  action.  18,  248  (13  N.  W.,  277).  Cited  and  applied,  18» 
78  (12  N.  W.,  926);  18,  300  (14  N.  W.,  399);  12,  46  (10  N.  W.,  632);  27,  343  (43  N.  W.,  107). 

4860  (330).  Facts  which  have  heretofore  caused  the  exclusion  of  testimony 
may  still  be  shown  for  the  purpose  of  lessening  its  credibility. 

4861  (331).  The  husband  can  in  no  case  be  a  witness  against  the  wifey  nor 
the  wife  against  the  husband,  except  in  a  criminal  proceeding  for  a  crime  committed 
by  the  one  against  the  other,  but  they  may  in  all  criminal  prosecutions  be  witnesses 
for  each  other. 

Papers  or  letters  offered  in  eyidence,  it  will  not  be  questioned  bj  the  court  whether  they  are 
communications  between  hasband  and  wife.  6, 549.  Wife  is  a  competent  witness  when  hnabwi 
charged  with  adultery.     17,  529  (23  N.  W., 507). 

4862  (332).  Neither  husband  nor  wife  can  be  examined  in  any  case  as  to  any 
communication  made  by  the  one  to  the  other  while  married,  nor  shall  they, 
after  the  marriage  relation  ceases,  be  permitted  to  reveal,  in  testimony^  any  such 
communication  made  while  the  marriage  subsisted. 

4863  (333).  No  practicing  attorney,  counselor,  physician,  sni^^n,  minister  of 
the  gospel,  or  priest  of  any  denomination  siiall  be  allowed,  in  giving  testimony,  to 
disclose  any  confidential  COmmnnicationi  properly  intrusted  to  him  in  his  pro- 
fessional capacity,  and  necessary  and, proper  to,enable  him  to  discharge  the  functions 
of  his  office  according  to  the  usual  course  of  practice  or  discipline. 

When  attorney's  authority  is  disputed  by  his  client  he  may  in  certain  cases  testify.  10,  414 
(27  N.  W.,  384).     Construed,  18,  6fc2  (26  N.  W.,  351). 


4864  (334).  The  prohibitions  in  the  preceding  sections  ^o  not  apply  to  < 
where  the  party  in  whose  favor  the  respective  provisions  are  enacted  waives  the 
rights  thereby  conferred. 

4866  (336).  A  public  officer  cannot  be  examined  as  to  commnnicatioiUI 
made  to  him  in  official  confidence,  when  the  public  interests  would  suffer  by  the 
Hlisclosnre. 

4866  (336).  A  witness  is  not  excused  from  answering  a  question  upon  t|ie 
<mere  ground  that  he  would  be  thereby  subjected  to  a  civil  liability. 

4867  (337).  But  when  the  matter  sought  to  be  elicited  would  t^id  to  render 
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liiin  criminally  liablOi  or  to  expose  him  to  public  ignominy,  he  is  not  oom- 
pelled  to  answer,  except  as  provided  in  the  next  seotion. 

4868  (338).  A  witness  may  be  interrogated  as  to  his  previons  conviction 
for  a  felony.  Bat  no  other  proof  of  snoh  conviction  is  competent  except  the  record 
thereof. 

It  is  not  proper  to  ask  if  be  had  plead  gniltj  to  an  offense.  16,  861  (20  N.  W.,  289).  Record 
fnm  another  state  proper  evidence  of.     28, 88  (36  N.  W.,  310). 

4859  (339).  When  part  of  an  act,  declaration,  conversation,  or  writing  is  given 
in  eyidence  by  one  party,  the  wliole  on  the  same  subject  may  be  inquired 
into  by  the  other;  thus,  when  a  letter  is  read^  all  other  letters  on  the  same  subject 
between  the  parties  may  be  given.  And  when  a  detached  act,  declaration,  conver- 
sation, or  writing  is  given  in  evidence,  any  other  act,  declaration,  or  writing  which  is 
necessary  to  make  it  fully  understood,  or  to  explain  the  same,  may  also  be  given  in 
evidence. 

4860  (340V  When  an  instrument  consists  partly  of  written  and  partly  of 
printed  form,  tne  former  controls  the  latter  where  the  two  are  inconsistent. 

See  26,  849  (41  N.  W.,  809). 

4861  (341).  When  the  terms  of  an  agreement  have  been  intended  in  a  differ- 
ent sense  by  the  parties  to  it,  that  sense  is  to  prevail  against  either  party  in  which 
he  had  reason  to  suppose  the  other  undei:^tood  it. 

4862  (342).  Historical  works,  books  of  Science  or  art,  and  published  maps 
or  charts,  when  made  by  persons  indifferent  between  the  parties,  are  presumptive 
evidence  of  facts  of  general  notoriety  or  interest. 

Standard  works  oo  scientific  subjects  are  admissible.     16,  588  (20  N.  W.,  880). 

4863  (343).  When  a  subscribing  witness  is  absent  from  the  county  in 
which  the  action  is  pending,  denies  or  does  not  recollect  the  execution  of  the  in- 
strument to  which  his  name  is  subscribed  as  such  witness,  its  execution  may  be 
proved  by  other  evidence. 

Rewritten  1873;  O.  S.,  p.  583. 

4864  (344).  Evidence  respecting  handwriting  may  be  given  by  comparisons 
made,  by  experts  or  by  the  jury,  with  writings  of  the  same  person  which  are  proved 
to  be  genuine. 

Bee  11,364(9N.W.,648). 

4865  (345).  The  entries  and  other  writings  of  a  person  deceased,  made 
at  or  near  the  time  of  the  transaction,  and  in  a  position  lo  know  the  facts  therein 
stated,  are  presumptive  evidence  of  such  facts,  when  the  entry  was  made  against  the 
interest  of  the  person  so  making  it  or  when  made  in  a  professional  capacity  or  in 
the  ordinary  course  of  professional  conduct  or  when  made  in  the  performance  of  a 
duty  specially  enjoined  by  law. 

4866  (346).  Books  of  accountf  containing  charges  by  one  party  against  the 
other,  made  in  the  ordinary  course  of  business,  are  receivable  in  evidence  only  under 
the  following  circumstances,  subject  to  all  just  exceptions  as  to  their  credibility :  First 
— The  books  must  show  a  continuous  dealing  with  persons  generally,  or  several  items 
of  charges  at  different  times  against  the  other  party,  in  the  same  book.  Second — It 
must  be  shown,  by  the  party's  oath  or  otherwise,  that  they  are  his  books  of  original 
entries.  Third — It  must  be  shown  in  like  manner  that  the  charges  were  made  at 
or  near  the  time  of  the  transaction  tlierern  entered,  unless  satisfactory  reasons  appear 
for  not  making  such  proof.  Fourth — The  charges  must  also  be  verified  by  the 
party  or  the  clerk  who  made  the  entries,  to  the  effect  that  they  believe  them  just  and 
true,  or  a  srufficient  reason  must  be  given  why  the  verification  is  not  made. 

These  rules  must  be  strictly  complied  with.  26, 212  (42  N.  W.,  1 1 ).  When  admissible.  22, 
508  (35  N.  W.j  671).     Books  of  account  only  admissible  in  evidence  when  they  contain  charges  of 
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one  party  against  the  other.  21,  40  (31  N.  W.,  264.  To  he  admiasihle  in  eridenoe  moat  ooniaiB 
oharges  a(i;ainst  opposite  party,  mast  be  original  entries  and  mnst  he  Terified  hy  the  derk  makiiig 
them.  22,  368  (35  K.  W./192).  Entries  made  by  a  clerk  and  not  identified  hy  him  not  admifli- 
hie.  22,  679  (36  N.  W.,  113).  Wife  competent  witness  to  pro?e  hook  of  aocoont  when  hoibaad 
disqualified  under  section  329.     12,  46,  47  (10  N.  W.,  532). 

4867  (347).  Every  private  writing,  except  a  last  will  and  testament,  after 
being  acknowIcKJged  or  proved  and  certified  in  the  manner  prescribed  for  tlie  proof 
or  acknowledgment  of  conveyances  of  real  property,  may  be  read  in  evidence  without 
farther  proof. 

Written  contract  admissible  in  eyidence  under  general  allegation  that  partjamtraoted,  with> 
out  indicating  how.     24,  64  (37  N.  W.,  688). 

4868  (348).  The  judge  of  the  court  is  a  competent  witness  for  either  party, 
and  may  be  sworn  upon  the  trial.  But  in  such  case  it  is  in  his  discretion  to  order 
the  trial  to  be  postponed  or  suspended,  and  to  take  place  before  another  judge. 

4869  (349).  The  usual  protest  by  a  notary  public,  without  proof  of  hia  sig- 
iiature  or  notarial  seal^  is  evidence  of  the  dishonor  and  notice  of  a  bill  of  exchange 
or  promissory  note. 

CHAPTER  IL— MEANS  OP  PRODUCING  WITNESSES. 

4870  (350).  The  clerks  of  the  several  courts  and  judges  of  the  probate  oonrts 
«hall,  on  application  of  any  person  having  a  cause  or  any  matter  pending  in  conrt, 
issue  a  SUbpCBna  for  witnesses  uuder  the  seal  of  the  court,  inserting  all  the  names 
required  by  the  applicant  in  one  subpoena,  which  may  be  served  by  any  person  not 
interested  in  the  action,  or  by  the  sheriff,  coroner,  or  constable;  but  when  served  by 
any  person  other  than  a  public  officer,  proof  of  service  shall  l)e  shown  by  affidavit; 
but  no  costs  of  serving  the  same  shall  be  allowed,  except  when  served  by  an  officer. 

4871  (351).  The  subpoena  shall  be  directed  to  the  person  therein  named,  re- 
quiring him  to  attend  at  a  |)articular  time  and  place,  to  testify  as  a  witness;  and  it 
may  contain  a  clause  directing  a  witness  to  bring  with  him  any  book,  writing,  or 
other  thing  under  his  control,  which  he  is  bound  by  lawto  produce  as  evidence. 

4872  (352).  When  the  attendance  of  a  witness  before  any  officer  authorized  to 
-take  depositions  is  required,  the  sublKBna  shall  be  issued  by  such  officer. 

4873  (353).  The  subpOBna  shallbe  served  either  by  reading  or  by  copy  de- 
livered to  the  witness  or  left  at  his  usual  place  of  residence;  but  such  copy  need 
•not  contain  the  name  of  any  other  witness. 

4874  (354).  A  witness  shall  not  be  obliged  tO  attend  for  examination  on 
the  trial  of  a  civil  action,  exoept  in  the  county  of  his  residence,  nor  to  attend  to 
give  his  deposition  out  of  tlie  county  where  he  resides,  or  where  he  may  be  when 
the  subpoena  is  served  upon  him. 

4875  (355).  A  witness  may  demand  his  traveling  fees,  and  fee  for  one  day's 
attendance,  when  the  subpoena  is  served  upon  him,  and  if  the  same  be  not  paid,  the 
witness  shall  not  be  obliged  to  obey  the  subpoena.  The  fact  of  such  demand  and 
non-payment  shall  be  stated  in  the  return. 

4876  (356).  Disobedience  of  a  subpoenal  or  a  refusal  to  be  sworn,  or  to 
answer  as  a  witness,  or  to  subscribe  a  deposition,  when  lawfully  ordered,  may  be 
punished  as  a  contempt  of  the  court  or  officer  by  whom  his  attendance  or  testimony 
is  required. 

4877  (357).  When  a  witness  fails  to  attend  in  obedience  to  a  subpoena  (except 
in  case  of  a  demand  and  failure  to  pay  his  fees),  the  court  or  officer  before  whom 
his  attendance  is  required,  may  issue  an  attachment  to  the  sheriff,  coroner,  or 
constable  of  the  county,  commanding  him  to  arrest  and  bring  the  person  therdn 
named  before  the  court  or  officer,  at  a  time  and  place  to  be  fixed  in  the  attachment 
to  give  liis  testimony  and  answer  for  the  contempt.     If  the  attachment  be  not  for 
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'immediatelj  bringing  the  witness  before  the  ooart  or  officer,  a  sum  may  be  fixed  in 
which  the  witness  may  give  an  undertakillg  with  snrety  for  his  appearanoe. 
finch  sum  shall  be  endowed  on  the  back  of  the  attachment,  and  if  no  sum  is  so 
fixed  and  endorsed,  it  shall  be  one  hundred  dollars.  If  the  witness  be  not  person- 
ally served,  the  court  may,  by  a  rule,  order  him  to  show  cause  why  an  attachment 
should  not  issue  a^inst  him. 

4878  (368).  The  ptmishment  for  the  contempt  mentioned  in  section  three 
hundred  and  fifty-six  shall  be  as  follows:  When  the  witness  fails  to  attend  in  obe- 
dience to  the  subpcena  (except  in  case  of  a  demand  and  failure  to  pay  his  fees),  the 
court  or  officer  may  fine  the  witness  in  a  sum  not  exceeding  fifty  dollars.  In  other 
^»se8  the  court  or  officer  may  fine  the  witness  in  a  sum  not  exceeding  fifty  dollars 
oor  less  than  five  dollars,  or  may  imprison  him  in  the  county  jail,  there  to  remain 
^ntil  he  shall  submit  to  be  sworn,  to  testify,  or  give  his  deposition.  The  fine  im- 
posed by  the  court  shall  be  paid  into  the  county  treasury,  and  that  imposed  by  the 
officer  shall  be  for  the  use  of  the  party  for  whom  the  witness  was  subpoenaed.  The 
witness  shall  also  be  liable  to  the  party  injured  for  any  damages  occasioned  by  his 
failure  to  attend,  or  his  refusal  to  be  sworn,  to  testify,  or  give  his  deposition. 

Power  to  pnoish  for  contempt  is  inherent  in  every  oonrt  having  common  Uw  jurisdiction. 
23,  852  (37  N.  W.,  668). 

4879  (359).  A  witness  ^o  imprisoned  by  an  officer  before  whom  his  depo- 
sition is  being  taken,  may  apply  to  a  judge  of  the  supreme  court,  district  court, 
or  probate  court,  who  shall  have  power  to  discharge  him  if  it  appear  that  his 
imprisonment  is  illegal. 

4880  (360).  Every  attachment  for  the  arrest,  or  order  of  commitment  to 
;pri8on,  of  a  witness  by  a  court  or  officer,  pursuant  to  this  chapter,  must  be  under 
the  seal  of  the  court  or  officer,  if  he  have  an  official  seal,  and  must  specify  particu- 
larly the  cause  of  the  arrest  or  commitment;  and  if  the  commitment  be  for  refusing 
to  answer  a  question,  such  question  must  be  stated  in  the  order.  Such  order  of 
•commitment  may  be  directed  to  the  sheriff,  coroner,  or  any  constable  of  the  county 
where  such  witness  resides  or  may  be  at  the  time,  and  shall  be  executed  by  oommit- 
^ng  him  to  the  jail  of  such  county,  and  delivering  a  copy  of  the  order  to  the  jailer. 

4881  (361).  A  person  confined  in  any  prison  in  this  state  may,  by  order  of 
any  court  of  record,  be  required  to  be  produced  for  oral  examination  in  the 

'  ^county  where  he  is  imprisoned,  but  in  all  other  cases  his  examination  must  be  by 
■deposition, 

4882  (362).  While  a  prisoner's  deposition  is  being  taken,  he  shall  remain 
4n  custody  of  the  officer  having  him  in  charge,  who  shall  afford  reasonable  facilities 
for  the  taking  of  the  deposition. 

4883  (363).  A  witness  shall  not  be  liable  to  be  sued  in  a  counbrin  which 
he  does  not  reside,  by  being  served  with  a  snmmons  in  such  county,  while  going, 
returning,  or  attending  in  obedience  to  a  subpoena. 

4884  (364).  At  the  commencement  of  each  day,  after  the  first  day,  a  witness 
may  demand  his  fees  for  that  day 's  attendance  in  obedience  to  a  subpcena,  and  if 
the  same  be  not  paid  he  shall  not  be  required  to  remain. 

4885  (365).  Before  testifying  the  witness  shall  be  swom  to  testify  to  the 
truth,  the  whole  truth,  and  nothing  but  the  truth.  The  mode  of  administering  an 
oath  shall  be  such  as  is  most  binding  upon  the  conscience  of  the  witness. 

CHAPTER  m.— MODE  OF  TAKING  THE  TESTIMONY  OF  WITNESSES. 

4886  (366).  The  testimony  of  witnesses  may  be  taken  in  three  modes:  first 
— By  affidavit.     Second — By  deposition.     Third — By  oral  examination. 

4887  (367).  An  affidavit  is  a  written  declaration  under  oath^  made  without 
notice  to  the  adverse  party.  /  Vx ^.^ i ^ 
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4888  (36^).  A  deposition  is  a  written  declaration  under  oatb,  made  upon  no- 
tice to  the  adverse  party  for  the  purpose  of  enabling  him  to  attend  and  cross-exam- 
ine; or  upon  written  interrogatories. 

Witness  mnst  state  facts,  not  nnderstandiDgs.     4, 183. 

4889  (369).  An  oral  examination  is  an  examination  in  the  presence  (^  the 

{'ury  or  tribunal  which  is  to  decide  the  fact  or  act  upon  it^  the  testimony  being  beard 
)j  the  jury  or  tribunal  from  the  lips  of  the  witness. 

ARTICLE  I, — ^AFFIDAVIT. 

4890  (370).  An  affidavit  may  be  nsed  to  verify  a  pleading,  to  provo  the  serv- 
ice of  a  summons,  notice,  or  other  procens,  in  an  action,  to  obtain  a  provisional  rem- 
edy,  an  examination  of  a  witness,  a  stay  of  proceedings,  or  upon  a  motion^  and  in 
any  other  case  permitted  by  law. 

4891  (371).  An  affidavit  may  be  made  in  and  out  of  this  state,  before  soy 
person  authorized  to  take  depositions,  and  must  be  authenticated  in  the  same  way^ 
except  as  provided  in  section  one  hundred  and  eighteen. 

ARTICLE  II. — ^DEPOSITIONS. 

Subdivision  1. —  When  to  be  Used. 

4892  (372).  The  deposition  of  any  witness  may  be  nsed  only  in  the  following 
cases:  First — When  the  witness  does  not  reside  in  the  county  where  the  a<^on  or 
proceeding  is  |>ending,  or  is  sent  for  trial  by  change  of  venue,  or  is  absent  there- 
from. Second — When,  from  age,  infirmity,  or  imprisonment,  the  witness  is  onable 
to  attend  the  oourt,  or  is  dead.  Third — When  the  testimony  is  required  upon  a 
motion,  or  in  any  other  case  where  the  oral  examination  of  a  witness  is  not  required. 

May  be  read  in  evidence  after  new  parties  brought  in  to  establish  aame  facts.  1,  354.  Depo- 
sition may  be  taken  by  notary  in  office  of  attorney  interested.  22,  360  (35  K.  W.,  181).  See  81, 
863  (32  N.  W.,  66). 

4893  (373).  Either  party  may  commence  taking  testimony  by  depoeitiooB  at 
any  time  after  service  upon  the  defendant. 

Subdivision  S.— Officers  Who  May  Take  Them. 

4894  (374).  Depositions  may  be  taken  in  this  Btate  before  a  judge  ot  derk 
of  the  supreme  or  district  court^  or  before  a  probate  judge,  justice  of  the  peace, 
notary  public,  mayor,  or  chief  magistrate  of  any  city  or  town  corporate,  or  before  a 
master  commissioner,  or  any  person  empowered  by  a  special  commission;  bat  depo* 
fiitions  taken  in  this  state,  to  be  used  therein,  must  be  taken  by  an  officer  or  penon 
whose  authority  is  derived  within  the  state. 

4895  (375).  Depositions  may  be  taken  out  of  the  state  by  a  judge,  jostio^ 
or  chancellor  of  any  court  of  record,  a  justice  of  the  peace,  notary  public,  mayor,  or 
chief  magistrate  of  any  city  or  town  corporate,  a  commissioner  appointed  by  the 
governor  of  this  state  to  take  depositions,  or  any  person  authorized  by  a  special 
commission  from  this  state. 

Clerk  of  court  oat  of  state  not  authorized  to  take  depositions  without  oommiasion.     4,  368. 

4896  (370).  The  officer  before  whom  depositions  are  taken  must  not  be  a 
relative  or  attorney  of  either  party,  or  otherwise  interested  in  the  event  of  the 
action  or  proceeding. 

4897  (377).  Any  court  of  record  of  this  state,  or  any  judge  thereof,  is  aotbor- 
ized  to  grant  a  commission  tO  take  depositions  within  or  without  the  state. 
The  commission  must  be  issued  to  a  person  or  persons  therein  named,  by  the  derk, 
under  the  seal  of  the  court  granting  the  same,  and  depositions  under  it  most  be  taken 
upon  written  interrogatories,  unless  the  parties  otherwise  agree. 
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Subdkmon  3. — Manner  of  Taking  and  AuthentieaHng  Them. 

4898  (378).  Prior  to  the  taking  of  any  deposition^  unless  taken  under  a  spe- 
cial oommissioDy  a  written  notice  specifying  the  action  or  proceeding,  the  name  of 
the  court  or  tribunal  in  which  it  is  to  be  used^  and  the  time  and  place  of  taking  the 
same,  shall  be  served  upon  the  adverse  party,  his  agent,  or  attorney  of  record,  or 
left  at  his  usual  place  of  abode.  The  notice  shall  be  served  so  as  to  allow  the  ad- 
verse party  sufficient  time  by  the  usual  route  of  travel  to  attend,  and  one  day  for 
preparation,  exclusive  of  Sundays  and  the  day  of  service;  and  the  examination  may, 
if  sojstated  in  the  notice,  be  adjourned  from  day  to  day.  *The  notice  shall  also 
specify  the  names  of  the  witnesses  to  be  examined.  And  when  the  place  of  taking 
tne  depositions  shall  be  out  of  the  state,  or  more  than  fifty  miles  fr6m  the  place  of 
trial  of  the  action,  the  adverse  party,  within  forty-eight  hours  after  the  service  of 
the  notice,  may  serve  upon  the  party  taking  the  deposition,  his  agent  or  attorney  of 
record,  written  cross-interrogatories  to  be  propounded  to  any  witness,  and  such  last- 
named  party  shall  cause  them  to  be  transmitted  to  the  officer  before  whom  the 
deposition  is  taken,  who  shall  propound  them  to  the  witness,  and  they  shall  be  an- 
swered subject  to  objections,  as  in  other  cases. 

AU  after  *  added  1875,  p.  37.  Notice  served  on  the  24th  to  take  on  the  28th,  two  days' 
travel  from  place  of  service,  one  Sunday  intervening,  is  one  day  less  than  legal  time.  16,  25  (17 
N.  W.,  119).    Sufficiency  of  notice,  see  20, 329  (30  N.  W.,  254). 

4899(379).  When  the  party  against  whom  the  deposition,  is  to  be  read  is 
absent  frojn,  or  a  non-resident  of  the  state,  and  has  no  agent  or  attorney  of  record 
therein,  he  may  be  notified  of  the  taking  of  the  deposition  by  publication. 
The  publication  must  be  made  three  consecutive  weeks,  in  some  newspaper  printed 
in  the  county  where  the  action  or  proceeding  is  pending,  if  there  be  any  printed  in 
such  county,  and  if  not,  in  some  newspaper  printed  in  this  state,  of  general  circu- 
lation in  that  county.  The  publication  must  contain  all  that  is  required  in  a  writ- 
ten notice,  and  may  be  proved  in  the  manner  prescribed  in  section  eighty. 

4900  (380).  The  deposition  shall  be  iKHitten  in  the  presence  of  the  officer 
taking  the  same,  either ,  by  the  officer,  the  witness,  or  some  disinterested  person, 
aqd  subscribed  by  the  witness* 

Signature  by  mark  sufficient.     20,  329  (30  N.  W.,  254). 

4901  (381).  The  deposition  so  taken  shall  be  sealed  up  and  endorsed  with 
the  title  of  the  cause  and  the  name  of  the  officer  taking  the  same,  and  by  him  ad- 
dressed and  transmitted  to  the  clerk  of  the  court  where  the  action  or  proceed  inur 
is  pending.  It  shall  remain  under  seal  until  opened  by  the  clerk  by  order  of  thei 
court,  or  at  the  request  of  a  party  to  the  action  or  proceeding,  or  his  attorney. 

4902  (382).  Depositions  taken  pursuant  to  this  article  shall  be  admitted  in  * 
evidence  on  the  trial  of  any  civil  action  or  proceeding  pending  before  any  justice  of 
the  peace,  mayor,  or  other  judicial  officer  of  a  city  or  town  corporate,  or  before  any 
arbitrators  or  referees,  and  such  deposition  shall  be  sealed  up,  endorsed  with  the 
title  of  the  action  or  proceeding,  the  name  of  the  officer  taking  the  same,  and  ad- 
dressed and  transmitted  by  such  officer  to  such  justice,  mayor,  or  other  judicial  offi- 
cer, arbitrators,  or  referees. 

4903  (383).  When  a  deposition  has  once  b^n  taken,  it  may  be  read  in  any 
stage  of  the  same  action  or  proceeding,  or  in  any  other  action  or  proceeding,  upon 
the  same  matter  between  the  same  parties,  subject,  however,  to  all  such  exceptions 
as  may  be  taken  thereto  under  the  provisions  of  this  title. 

When  adverse  partj  bas  appeared  and  croes-ezamined,  be  may  read  such  portion  of  tbe 
deposition  as  be  cbooses  wiibout  being  compelled  to  read  tbe  wbole.    14, 192  (15  N.  W.,  340). 

4904  (384).  Depositions  taken  pursuant  to  this  title,  by  any  judicial  or  other 
65  r  I 
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oflScer  herein  authorized  to  take  depositions,  having  a  seal  of  offioe,  whether  resident 
in  this  state  or  elsewhere,  shall  be  admitted  in  eviaence  upon  the  certificate  and  sig- 
nature of  such  oflBcer,  under  the  seal  of  the  court  of  which  he  is  an  oflBcer,  or  his 
official  seal,  and  no  other  or  further  act  of  authentication  shall  be  required.  If 
the  officer  taking  the  same  have  no  official  seal,  the  deposition,  if  not  taken  in  tbb 
state,  shall  be  certified  and  signed  by  such  officer,  and  shall  be  further  authenticated 
either  by  parol  proof  adduced  in  court,  or- by  the  official  certificate  and  seal  of  any 
secretary  or  other  officer  of  state  keeping  the  great  seal  thereof,  or  of  the  clerk  or 
prothonotary  of  any  court  having  a  seal,  attesting  that  such  judicial  or  other  officer 
was  at  the  time  of  taking  the  same,  within  the  meaning  of  this  chapter,  authorized 
to  take  the  same<  But  if  the  deposition  be  taken  within  this  state  by  an  officer  hav- 
ing no  seal,  or  within  or  without  this  state  under  a  special  commission,  it  shall  be 
sufficiently  authenticated  by  the  official  signature  of  the  officer  or  commissioner  tak- 
ing the  same. 

Depoeition  taken  before  notarj  pablic  in  another  state  ma j  be  read  in  evidence  without  fiir- 
tber  authentication.    4, 177.     Deposition  shonld  contain  venne.    8,  78. 

4905  (385).  The  officer  taking  the  deposition  shall  annex  thereto  a  ceitifi- 
cate  showing  the  following  facts:  First — That  the  witness  was  first  sworn  to  testify 
to  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  Second — That  the  depo- 
sition was  reduced  to  writing  by  some  proper  person  (naming  him).  Third — ^That 
the  deposition  was  .written  and  subscribed  in  the  presence  of  the  officer  certifying 
thereto.  Fourth — That  the  deposition  was  taken  at  the  time  and  place  specified  in 
the  notice. 

4906  (386).  When  a  deposition  is  offered  to  be  read  in  evidence,  it  must  ap- 
pear to  the  satisfaction  of  the  court  that  fi>r  any  cause  specified  in  section  three  hun- 
-dred  and  seventy-two,  the  attendance  of  the  witness  cannot  be  procured. 

It  will  be  presamed  that  a  non-resident  cannot  be  present  21.  362  (32  N.  W.,  66).  Bnt  to 
he  available,  objection  mnst  be  made  before  the  deposition  is  read.     14, 193  (15  N.  W.,  340). 

4907  (387).  Every  deposition  intended  to  be  read  in  evidence  on  the  tri^ 
must  be  filed  &t  least  one  day  before  the  trial. 

4908  (388).  The  following  fees  shall  be  allowed  for  taking  depositions  in  the 
state,  viz.:  Swearing^  each  witness,  five  cents ;  for  each  subpoena,  attachment,  or  ordtf 
of  commitment,  fifty  cents ;  for  each  hundred  words  contained  in  such  depositioa 
and  certificate,  ten  cents,  and  no  more ;  and  such  oflBcer  may  retain  the  same  until 
such  fees  are  paid.  Such  officer  shall  also  tax  the  costs  of  the  sheriff  or  other  officer 
who  shall  serve  the  process  aforesaid,  and  fees  of  the  witness,  and  may  also,  if  di- 
rected by  the  pei*sons  entitled  thereto,  retain  such  depositions  until  said  fees  are  paid. 

Svbdivisum  4. — Exceptions  to  Depositions. 

4909  (389).  Exceptions  to  depositions  shall  be  in  Wilting,  spedfying  the 
grounds  of  objection,  and  filed  with  the  papers  in  the  cause. 

4910  (390).  No  exception  other  than  for  ihcompetency  or  irrelevancy  shall  be 

regarded,  unless  made  and  filed  before  the  commencement  of  the  triaL 

Objections  that  answer  is  not  responsive  cannot  be  made  on  reading  of  deposition.  16, 587 
(20  N.  W. ,  860).     Cited,  1 3, 47  (13  N.  W. ,  13). 

4911  (391).  The  court  shall,  on  motion  of  either  party,  hear  and  decide  the 
questions  arising  on  exceptions  to  depositions  before  the  commencement  of  the 
trial. 

4912  (392).  Errors  of  the  court  in  its  decisions  upon  exceptions  to  depositioos 
are  waived,  unless  excepted  to. 

Errors  waived  unless  exceptions  taken.    4,  369. 
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CHAPTER  IV.— ADMISSION,  INSPECTION,  AND  PRODUCTION  OF  DOCUMENTS,  AND 

GENERAL  PROVISIONS. 

4918  (393).  Either  party  may  exhibit  to  the  other  or  his  "attorney,  at  any  time 
before  the  trial,  any  paper  or  document  material  to  the  action,  and  request  an  ad^ 
mission  in  writing  of  genuineness.  If  the  adverse  party  or  his  attorney  fail  to 
give  the  admission  in  writing  within  four  days  after  the  request,  and  if  the  party 
exhibiting  the  paper  or  document  be  afterward  put  to  any  cost  or  expense  to  prove 
its  genuineness  and  the  same  be  finally  proved  or  admitted  on  the  trial,  such  costs 
and  expenses,  to  be  ascertained  at, the  trial,  shall  be  paid  by  the  party  refusing  to 
make  the  admission,  unless  it  shall  appear  to  the  satisfaction  of  the  court  that  there 
were  good  reasons  for  the  refusal. 

4914  (394),  Either  party  or  his  attorney  may  demand  of  the  adverse  party 
t\n  inspectidn  and  copy,  or  permission  to  take  a  copy  of  a  book,  paper  or  docu* 
ment  in  his  possession  or  under  his  control,  contaming  evidence  relating  to  the 
merits  of  the  action  or  defense  therein.  Such  demand  shall  be  in  writing,  speci* 
fying  the  book,  paper,  or  document  with  sufficient  particularity  to  enable  the  other 
party  to  distinguish  it,  and  if  compliance  with  the  demand  within  four  days  be  re- 
fused, the  court  or  judge,  on  motion  and  notice  to  the  adverse  party,  may  in  their 
<Hscretion  order  the  adverse  party  to  give  the  other,  within  a  specified  time,  an  in- 
f^pection  and  copy,  or  permission  to  take  a  copy  of  such  book,  paper,  or  document; 
and  on  failure  to  comply  with  such  order,  the  court  may  exclnde  the  paper  or  docu- 
ment from  being  given  in  evidence,  or,  if  wanted  as  evidence  by  the  party  applying, 
raay  direct  the  jury  to  presume  it  to  be  such 'as  the  party  by  affidavit  allegcf^  it  to  be. 
This  section  is  not  to  be  construed  to  prevent  a  party  from  compelling  another  to 
produce  any  book,  paper,  or  document  when  he  is  examined  as  a  witness. 

Demand  sboald  be  made  on  adverse  party  for  paper.  Secondary  evidence  not  admitted  until 
primary  is  iatisfactorily  acoonnted  for.  5,  520.  Notice  to  adverse  party  to  produce  writings  before 
evidence  is  laven  of  their  contents  dispensed  with  on  proof  that  such  party  lias  stated  that  writings 
are  lost.  29,  68-9  (45  N.  W.,  277).  This  section  does  not  apply  to  public  records  open  to  the  in- 
apection  of  all.     10,  342  (27  N.  W.,  224). 

4915  (395).  Either  party  or  his  attorney,  if  recj^uired,  shall  deliver  to  the 
other  party  or  his  attorney,  a  copy  of  any  deed,  instrument,  or  other  writing 
whereon  the  action  or  defense  is  founded,  or  which  he  intends  to  offer  in  evidence  at 
the  trial.  If  the  plaintiff  or  defendant  shall  refuse  to  furnish  the  copy  or  copies  re- 
quired, the  party  so  refusing  shall  not  be  permitted  to  give  in  evidence,  at  the  trial, 
the  original,  of  which  a  copy  has  been  refused.  This  section  shall  not  apply  to  any 
paper  a  copy  of  which  is  filed  with  a  pleading. 

4916  (396).  Printed  copies  in*  volumes  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  territory,  state,  or  foreign  government,  purporting  or 
proved  to  have  been  published  by  the  authority  thereof,  or  proved  to  be  commonly 
admitted  as  evidence  of  the  existing  law  in  the  courts  or  tribunals  of  such  territory, 
state,  or  government^  shall  be  admitted  by  the  courts  and  officers  of  this  state  on 
all  occasions,  as  presumptive  evidence  of  such  laws.  The  unwritten  or  common 
law  of  any  other  territory,  state,  or  foreign  government  may  be  proved  as  facts  by 
parol  evidence,  and  the  books  of  reports  of  cases  adjudged  in  their  courts  may  also 
be  admitted  as  presumptive  evidence  of  such  law. 

4917  (397).  If  a  witness  conceal  himself^  or  in  any  other  manner  attempt 
to  avoid  being  personally  served  with  a  subpoena,  any  sheriff  or  constable  having 
the  subpoena  may  use  all  necessary  and  proper  means  to  serve  the  same,  and  for 
that  purpose  may  break  into  any  building  or  other  place  where  the  witness  is  to  be 
found,  having  first  made  known  his  business  and  demanded  admittance. 

4918  (398).  In  addition  to  the  above  remedies,  if  a  party  to  a  suit  in  his  own 
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rigbt^  on  beiD^  duly  subpoenaed,  fieul  to  appear  and  give  tefitimonyy  the  other 
party  may,  at  his  option,  nave  a  contiliaanee  of  the  cause  as  in  cases  of  otherwit- 
nesses,  and  at  the  cost;  of  the  delinquent. 

Either  party  mmy  sabpoena  the  other.     21,  278  (31  N.  W.,  929). 

4919  (399).  The  supreme  or  district  court  may,  by  rul«,  require  the  prodllC* 
tion  of  any  papers  or  books  which  are  materiid  to  the  lust  determination  of  any 
cause  pending  before  it,  for  the  purpose  of  being  inspected  and  copied  by  or  for  the 
party  thus  calling  for  them. 

4920  (400).  The  petition  for  that  purpose  must  state  the  facts  expected  to  be 
proved  by  such  books  or  papers,  and  that  as  the  petitioner  believes,  such  books  and 
papers  are  under  the  control  of  the  party,  against  whom  the  rule  is  sought,  and  mosl 
show  wherein  they  are  material.  The  rule  shall  thereupon  be  grant^  to  produce 
the  book  and  papers,  or  show  cause  to  the  contrary,  if  the  court  deem  such  rule  ex- 
pedient and  proper. 

4921  (401).  On  failing  to  obey  the  rule  or  show  sufficient  cause  for  eaah 
fidlure^  the  same  consequences  shall  ensue  as  if  the  party  had  failed  to  appear  and 
testify,  when  subpoenaed  by  the  party  now  calling  for  the  books  and  papers. 

4922  (402).  Though  a  writing  called  for  by  one  party  is  by  the  other  pro- 
duced, the  party  thus  calling  for  it  is  not  obliged  to  use  it  as  evidence  in  the 
case. 

DOCfUMENTARY  EVIDENCE. 

4928  (403).  Publications  required  by  law  to  be  made  in  a  newspaper,  may 
be  proved  by  affidavit  of  any  person  haVing  knowledge  of  the  fact,  specifying  the 
time  when  and  the  paper  in  which  the  publication  was  made,  but  such  affidavit 
must,  for  the  purposes  now  contemplated,  be  made  within  six  months  after  the  last 
day  of  publication. 

Proof  of  pablication  of  notice  may  be  made  bj  the  foreman  of  newspaper  office.  10, 77  (4  N. 
W.,929). 

4924  (404).  The  posting  up  or  service  of  any  notice  or  other  paj^r  required 
by  law,  may  be  proved  by  the  affidavit  of  any  competent  witness,  attached  to  a 
copy  of  said  notice  or  paper,  and  made  within  six  months  of  the  time  of  sudi 
posting  up. 

4925  (405).  Any  other  fkct  which  is  required  to  be  shown  by  affidavit,  and 
which  may  be  required  for  future  use  in  any  action  or  other  proceeding,  may  be 
proved  by  pursuing  the  course  above  indicated,  as.  nearly  as  the  circumstances  of 
the  case  will  admit. 

4926  (406).  Such  proof  so  made  may  be  perpetuated  and  preserved  for  fu- 
ture use  by  filing  the  papers  above  mentioned  in  the  office  of  the  judge  of  probate,, 
and  the  original  affidavit  appended  to  the  notice  or  paper,  if  there  he  one,  and  if 
not  the  affidavit  by  itself  is  presumptive  evidence  of  the  facts  stated  thei^n,  but 
does  not  preclude  other  modes  of  proof  now  held  sufficient. 

4927  (407).  A  copy  of  the  field  notes  of  any  county  surveyor,  or  a  plat  made 
by  him,  and  certified  under  oath  as  correct,  may  be  received  as  evidence  to  show 
the  shape  or  dimensions  of  a  tract  of  land,  or  any  other  fact  whose  ascertainment 
requires  only  the  exercise  of  scientific  skill  or  calculation. 

EVIDENCE. 

4928  (408).  Duly  certified  copies  of  all  records  and  entries  or  papers  be- 
longing to  any  public  office,  or  by  authority  of  law  filed  to  be  kept  therein,  shall  be 
evidence  in  all  cases  of  equal  credibility  with  the  original  records  or  papers  so  filed. 

This  inclades  chattel  mortgages.  26,  360  (41  N.  W.,  192).  Proper  method  of  correcting  an 
mperfect  record  is  by  making  a  perfect  one  authenticated  by  proper  certificates.  21,  S97  (33  N\ 
W.,  244).  . 
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4929  (409).  Every  officer  having  the  custody  of  a  public  record  or  writing 
is  bound  to  give  any  person  on  demand  a  certified  copy  thereof,  on  payment  of 
the  l^al  fees  therefor. 

4930  (410).  The  certificate  of  a  public  officer  that  he  has  made  dili^nt  and 
ineffectual  search  for  a  paper  in  his  office  is  of  the  same  efficacy  in  all  cases  as 
if  such  officer  had  personally  appeared  and  sworn  to  such  facts. 

4931  (411V  The  usual  duplicate  receipt  of  the  receiver  of  any  land  office, 
or,  if  that  be  lost  or  destroyed,  or  beyond  the  reach  of  the  party,  the  certificate  ot 
such  receiver,  that  the  books  of  his  office  show  the  sale  of  a  tract  of  land  to  a  cer- 
tain individal,  is  proof  of  title  equivalent  to  a  patent  against  all  but  the  holder  of 
4in  actual  patent 

United  States  land  officer's  certificate  is  sach  color  of  title  as  to  start  the  statute  of  limitations 
to  mnning.     28,  847  (37  N.  W.,  671),    Cited,  12,  240  (11  N.  W.,  318) ;  2,  468. 

4932  (412).  In  the  cases  contemplated  in  the  last  three  sections^  the  sigliatlire 
4>f  the  officer  shall  be  presiimed  to  be  genuine  until  the  contrary  is  shown. 

4933  (413).  A  judicial  record  of  this  state,  or  of  any  other  federal  court  of 
the  United  States,  may  be  proved  by  the  producing  of  the  original,  or  by  a  copy 
thereof,  certified  by  the  clerk  or  the  person  having  the  legal  custody  thereof,  authen- 
ticated by  his  seal  of  office,  if  he  have  one. 

4934  (414).  That  of  a  sister  state  may  be  proved  by  the  attestation  of  the 
clerk  and  the  seal  df  the  court  annexed,  if  there  be  a  seal,  together  with  a  certificate 
^f  ft  judge,  chief  justice,  or  presiding  magistrate,  that  the  attestation  is  in  due  form 
of  law. 

Judgment  oranotber  state,  on  judgment  note  and  cognovit^  dnlj  transcripted  to  this  state  con- 
fititntes  a  cause  for  action.  24,  180  (38  N.  W.,  820).  Judgment  of  a  sister  state  court  duly  au- 
thenticated according  to  act  of  eong^ress  is  concIusiTe  on  merits.     6,  428. 

4935  (415).  The  ofiScial  certificate  of  a  justice  of  the  peace  of  any  of 
the  United  States,  to  any  judt^ment,  and  the  preliminary  proceeding  before  him, 
supported  by  the  official  certificate  of  the  clerk  of  any  court  of  record  within  the 
-county  in  which  such  justice  resides,  stating  that  he  is  an  acting  justice  of  the  peace 
of  that  county,  and  that  the  signature  of  his  certificate  is  genuine,  is  sufficient  evi- 
dence of  such  proceedings  and  judgment 

4936  (416).  Copies  of  records  and  proceedings  in  the  courts  of  a  foreign 
•country  may  be  admitted  in  evidence,  upon  being  authenticated  as  follows: 
First — By  the  official  attestation  of  the  clerk  or  officer  in  whose  custody  such  rec- 
ords are  l^ally  kept.  Second — By  the  certificate  of  one  of  the  judges  or  magis- 
trates of  such  court,  that  the  person  so  attesting  is  the  clerk  or  officer  legally  en- 
trusted with  the  custody  of  such  records,  and  that  the  signature  to  his  attestation  is 
genuine.  Third — By  the  official  certificate  of  the  officer  who  has  the  custody  of  the 
principal  seal  of  the  government  under  whose  authority  the  court  is  held,  attested 
by  said  seal,  stating  that  such  court  is  duly  constituted,  specifying  the  general  nature 
of  its  jurisdiction,  and  verifying  the  seal  of  the  court. 

4937  (417).  Acts  of  the  executive  of  the  United  States  or  of  this  state  or 
of  any  state  in  the  union,  or  of  a  foreign  government,  are  proved  by  the  records  of 
the  state  department  of  the  respective  governments,  or  by  public  documents  pur- 
porting to  have  been  printe<l  by  order  of  the  legislature  of  those  governments  re- 
spectively, or  by  either  branch  thereof. 

4938  (418)  The  proceedings  of  the  legislature  of  this  state,  or  any  state 
of  the  union,  or  of  the  United  States,  or  of  any  foreign  government,  are  proved  by 
the  journals  of  those  bodies  respectively,  or  of  either  branch  thereof,  and  either  by 
oopies  officially  certified  by  the  clerk  of  the  house  in  which  the  proceedings  were 
liad,  or  by  a  copy  purjwrting  to  have  been  printed  by  their  order. 
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4939  (419).  Printed  copies  of  tbe  statute  laws  of  this  state,  or  of  any  of 
the  United  States,  or  of  congress,  or  of  any  foreign  government,  purporting  or 
proved  to  have  been  published  under  the  authority  thereof,  or  proved  to  be  com- 
monly admitted  as  evidence  of  the  existing  laws  in  the  courts  of  such  state  or 
government,  shall  be  admitted  in  the  courts  of  this  state,  as  presumptive  evidenoe  of 
such  law. 

4940  (420).  The  public  seal  of  the  state  or  county  affixed  to  a  copy  of  a 
written  law  or  other  public  writing,  is  also  adnUBSiblo  as  evidence  of  sudi  law  or 
writing  respectively;  the  unwritten  law  of  any  other  state  or  government  may 
be  proved  as  fact  by  parol  evidence,  and  also  by  the  books  of  reports  of  cases  ad- 
judged in  their  courts. 

CHAPTER  v.— PR0CEEDINGH3  TO  PERPETUATE  TESTJMOKY. 

4941  (421).  The  testimony  of  a  witness  may  be  perpetuated  in  the  fol- 
lowing manner:  The  applicant  shall  file  in  the  office  of  the  clerk  of  the  district 
oourt  a  petition,  to  be  verified,  in  which  shall  be  set  forth,  specially,  the  subject^ 
matter  relative  to  which  testimony  is  to  be  taken,  and  the  names  of  the  persons  in- 
terested, if  known  to  the  applicant; 'and  if  not  known,  such  general  description  as 
he  can  give  of  such  persons  as  heirs,  devisees,  alienees,  or  otherwise.  The  petition 
shall  also  state  the  names  of  the  witnesses  to  be  examined,  and  the  interrogatives  to 
be  propounded  to  each;  that  the  applicant  expects  to  be  a  party  to  an  action  in  a 
court  of  this  state,  in  which  such  testimony  will,  as  he  believes,  be  material;  and  the 
obstacles  preventing  the  immediate  commencement  of  the  action,  where  the  appli- 
cant expects  to  be  plaintiffi 

4942  (422).  The  court,  or  judge  thereof,  may  forthwith  make  an  order  allow- 
ing  the  examination  of  such  witnesses.  The  order  shall  prescribe  the  time  and 
place  of  the  examination,  how  long  tbe  parties  interested  shall  be  notified  thereof, 
and  the  manner  in  which  they  shall  be  notified. 

4943  (423).  When  it  appears  satisfactorily  to  the  court  or  julge  that  the  par- 
ties interested  cannot  be  personally  notified,  such  court  or  judge  shall  appoint  a 
competent  attorney  to  examine  the  petition  and  prepare  and  file  cr0SS-intenx^;a-' 
tories  to  those  contained  therein. 

4944  (424).  The  witness  shall  be  examined  upon  the  interrogatories  of  tbe 
applicant,  and  upon  cross-interrogatories,  where  they  are  required  to  be  prepared, 
and  no  others  shall  be  propounded  to  them;  nor  shall  any  statement  be  received 
which  is  not  responsive  to  some  one  of  them.  The  attorney  filing  the  cross-inter- 
rogatories shall  be  allowed  a  reasonable  fee  therefor,  to  be  taxed  in  the  bill  of.  costs. 

4945  (426).  Such  depositions  shall  be  taken  before  some  one  authorized  by 
law  to  take  depositions,  or  oetore  some  one  specially  authorized  by  the  court  or  judg^ 
and  shall  be  returned  to  the  clerk's  office  of  the  court  in  which  the  petition  wai> 
filed. 

4946  (426).  The  court  or  judge,  if  satisfied  that  the«.depositions  have  been 

Eroperly  taken,  and  as  herein  required,  shall  approve  the  same^and  order  them  to 
e  filed;  and  if  a  trial  l>e  had  between  the  parties  named  in  the  petition,  or  their 
privies,  or  successors  in  interest,  such  depositions,  or  certified  copies  thereof^  may 
be  given  in  evidence  by  either  party,  where  the  witnesses  are  dead,  or  insane,  or 
where  their  attendance  for  oral  examination  cannot  be  obtained  or  required ;  but 
such  depositions  shall  be  subject  to  the  same  objections  for  irrelevancy  and  incom- 
petency as  may  be  made  to  depositions  taken  pending  an  action. 

4947  (427).  The  applicant  shall  pay  the  costs  of  all  proceedings  under  this 
chapter. 
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TITLE  XI.— Judgment. 

OHAPTEB  I. — ^JUDGMENT  IN  GENERAL. 

4948  (428).  [DeflnitioiL]— A  judgment  is  the  final  determination  of  the  rigfata 
of  the  parties  in  an  action. 

Must  be  lendered  while  the  judge  is  preeeDt  and  the  eoart  in  sesBioD.  20, 100  (29  N.  W.» 
260).  Final  Judgment,  what  is  a.  7»  898.  Sufficiency  of  entry.  7,  479.  Judgment  and  find- 
lugB  must  conform  to  and  be  supported  by  allegations  of  pleadings.  12.  371  (11  N.  W.,  431).  "  It 
is  considered  by  the  court  that  said  J.  B.  should  have  judgment  enterea  and  stand  as  against  the 
said  defendant,  and  that  the  plaintiff  recoyer  of  and  from  the  defendant  his  costs  herein,  taxed  ai 
$— ,"  held,  not  a  final  judgment  in  ejectment.  14,377  (16  N.  W.,  703).  Judgment  in  county 
court  in  following  form  wai«  held  not  void:  .**  I  hereby  render  judgment  against  plaintiff  for  costs 
herein;  judgment  rendered  against  plaintiff  for  costs."  14,  9  (14  N.  W.,  804).  For  form  of  judg- 
ment, see  21»  590  (33  N.  W.,  259).  In  formal  judgment,  held  not  void.  24,  248  (38  N.  W.,  780). 
Judgment  conclusive.  1,  440.  Entry  and  finding  on  journal.  2,  67.  Failare  of  trial  coart  to 
make  finding  not  fatal.  9,  278  (2  N.  W.,  858).  Setting  aside  judgment  final  order.  9,  275  (2  N. 
W.,  858).  Test  of  whether  former  judgment  is  a  bar  to  action :  will  same  evidence  sustain  botii  ac- 
tions.    24,644(39N.W.,  845).    See  8,  467. 

4949  (429).  Judgment  may  be  given  for  or  agailUlt  one  or  more  of  several 
plaintifis,  and  for  and  against  one  or  more  of  several  defendants;  it  may  deter- 
mine the  ultimate  rights  of  the  parties  on  either  side,  as  between  themselves, 
and  it  may  grant  to  the. defendant  any  affirmative  relief  to  which  he  may  be  enti- 
tled. In  an  action  against  several  defendants,  the  court  may  in  its  discretion  render 
judgment  against  one  or  more  of  them,  leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  judgment  may  be  proper.  The  court  may  also  dismiss 
the  petition  with  costs,  in  favor  of  one  or  more  defendants,  in  case  of  unreasona- 
ble  neglect  on  the  part  of  the  plaintiff  to  serve  the  summons  on  other  defendants, 
or  to  proceed  in  the  cause  against  the  defendant  or  defendants  served. 

On  the  trial  of  a  joint  action  against  the  principal  and  sureties  on  an  ofBcial  bond  the  judg- 
ment may  be  against  any  number  of  the  defendants,  as  the  testimony  warrants.  But  seTeral  ac- 
tions on  such  bond  cannot  be  maintained.  And  in  such  joint  action  for  official  negligence,  a  reooT- 
eiy  may  be  had  agaiuNt  the  officer  alone  without  proof  of  the  execution  of  the  bond,  when  the 
petition  states  a  case  against  him  exclusive  of  the  bond.  10,  531  (7  N.  W.,  276).  Evidence  suffi- 
csient  to  sustain  judgment  against  one  but  insufficient  as  to  others  who  fail  to  make  motion  for  new 
trial  by  themselves  alone,  judgment  will  not  be  disturbed.  22, 423  (35  N.  W. ,  204).  It  is  not  error 
to  dismiss  the  action  as  to  one  of  several  defendants  and  proceed  as  to  the  others.  18,  677  (26  N. 
W.,  476).  Voluntary  release  of  one  joint  judgment  debtor  operates  as  a  reverse  of  his  co-defendant. 
12,  508  (11  N.  W.,  755).  Justice  must  make  entry  in  terms  provided  by  law,  after  which  time  no 
farther  authority.  6,  533.  Final  judgment  rendered  against  the  pro|)erty  instead  of  the  person 
not  void.     2, 155.     Cited,  8, 115;  16,  423  (19  N.  W.,  467);  21,  710  (33  N.  W.,  254). 

Sec.  4950.  **An  act  to  give  effect  to  the  transcripts  of  judgments  in  the  several  district  courts.'^ 
1868,  p.  158.    In  force  February  15. 

4950.  That  the  transcript  of  a  judgm^it  of  any  district  court  in  this 
state  may  be  filed  in  the  office  of  the  clerk  of  the  distri<:i  court  in  any  COUnty^ 
and  such  transc^ript  shall  be  a  li^  on  the  pre|)erty  of  thedebtt)r.in  any  county  in 
which  such  transcript  is  filed,  in  like  manner  as  in  the  county  where  such  judgment 
was  rendered,  and  execution  may  be  issued  on  judgment  obtained  by  such  transcript 
as  on  the  original  judgment;  Provided^  That  such  transcript  shall  at  all  times  be 
effected  aud  be  in  the  same  plight  as  the  original  judgment. 

A  transcript  of  a  justice  judgment  must  be  filed  in  the  district  court  of  the  county  where  ren- 
dered to  become  a  lien  on  real  estate.  It  cannot  be  sent  directly  to  another  county.  18,  439 
(25  N.  W.,  582).  But  judgment  of  county  court  can  be  sent  direct  to  any  county  in  the  state.  18, 
562  (26  N.  W. ,  253).  Payment,  thoogh  under  protest,  by  one  against  whom  judgment  had  been  ren- 
dered by  jnsttice  of  peace  to  clerk  of  district  court  of  another  county,  with  whom  transcript  had  been 
filed,  cannot  be  recovered  back.  24,  95-6  (38  N.  W.,  32).  Not  specific  lien  on  the  real  property  of 
debtor,  but  a  general  lieo  subject  to  all  prior  incumbrances.     7^  171. 
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Sec  4951.  "An  act  giTing  dSBCt  to  Jndgments  and  decrees.  1809,  p.  70.  In  finroe  Febra- 
ai7l2. 

4961.  When  any  jadgmeat  or  deoree  BhiU  1m  rendered  for  a  oonTeyailoey 
release,  or  aoquittanoe,  in  any  eeari  of  this  state,  and  the  party  or  parties  against 
wboin  tlie  Jadgineiit  or  deoree  shall  be  rendered  do  not  comply  therewith  within  the 
time  mentioned  in  said  judgment  or  decree,  such  judgment  or  decree  shall  ha^e 
tlie  same  operation  and  etkct^  and  be  as  available  as  if  the  conveyance,  release,  or 
acquittance  had  been  executed  conformable  to  such  judgment  or  decree. 

Sees.  49S2  and  4953.  ''An  act  authorizing  transcripts  of  judgments  and  decrees  rendered  in 
the  state  of  Nebraska  by  the  circuit  and  district  conrts  of  the  United  States  to  be  fijed  in  the  ooan- 
ties  of  said  state,  and  prescribing  the  conditions  under  which  they  may  be  filed,"  1889,  p.  377. 
In  force  March  28. 

4952.  That  a  transcript  of  any  judgment  or  decree  rendered  in  a  circait  or 
district  court  of  the  United  States,  within  the  state  of  Nebraska,  may  be  filed 
in  the  office  of  the  clerk  of  the  district  court  in  any  county  in  this  state,  and  socli 
transcript,  when  so  filed  and  entered  on  the  judgment  record^  shall  be  a  lien  on 
the  property  of  the  debtor  in  any  county  in  which  such  transcript  is  so  filed,  in  the 
same  manner  and  under  the  same  conditions  only  as  if  such  judgment  or  decree  had 
been  rendered  by  the  district  court  of  such  couuty ;  Provided,  That  such  transcript 
shall  at  all  times  be  afPected  and  be  in  the  same  plight  as  the  original  judgment. 

4963.  Nothing  herein  shall  be  construed  tO  reouire  the  docketing  of  a 
judgment  or  a  decree  of  a  United  States  court,  or  the  filing  of  a  transcript  thereof 
in  any  state  ofBice  within  the  same  county  in  this  state  in  which  the  judgment 
or  decree  is  rendered,  in  order  that  such  judgment  or  decree  may  be  a  lien  oo  any 
property  within  such  county. 

4954  (430).  An  action  may  be  dismissed  without  prejudice  to  a  ftitnre 
action:  First — ^By  the  plaintiff,  before  the  final  submission  of  the  case  to  the  jury, 
or  to  the  court,  where  the  trial  is  by  the  court.  Second — By  the  court,  where  the 
plaintiff  fails  to  appear  on  the  trial.  Third — By  the  court,  for  want  of  necessary 
parties.  Fourth — By  the  court,  on  the  application  of  some  of  the  defendants, 
where  there  are  others  whom  the  plaintiff  fails  to  prosecute  with  diligence.  Fifth 
— By  the  court,  for  disobedience  by  the  plaintiff  of  an  order  concerning  the  pro- 
ceeding in  the  action.  In  all  other  cases,  upon  the  trial  of  the  action,  the  decision 
must  be  upon  the  merits. 

Where  plaintiff's  eTidence  tends  to  eapport  his  canse  of  action  oonrt  cannot  dismiss  case  wi^- 
ont  Terdiot  9,  417  (2  N.  W.,  866) ;  16,  584  (19  N.  W.,  638).  Where  an  action  is  /iismiseed  hy  the 
court  withoat  a  hearing  npon  the  merits,  the  order  of  dismissal  will  not  bar  a  future  action.  14, 
418  (16  N.  W.,  433).  Dismissal  terminates  jarisdiction  of  court,  and  is  not  a  final  order  whidi  can 
be  reviewed  on'erior.  27,  61^11  (4"^  N.'W./39ai)  ^  With- justK provision  for  ceetBTcanse  UMy  bQ-i«> 
instated  when  dismissed  for  want  of  prosecution  without  notice,  24,  764  (40  N.  W.,  284).  Mo- 
tioB  to  dismiss  when  plaintiff  has  rented  before  sufficiently  proving  his  case,  court  will  not  esittf- 
tain,  but  will  aUow  party  to  withdraw  rest  and  proceed  with  case.  9,  401  (2  N.  W.,  H58).  Actkm 
in  replevin  cannot  be  dismissed  afte)r  deliveiy  of  property  without  prejudice  to  a  future  actioa. 
9,  4^9  (4  N.  W.,  81).  Action  cannot  be  dismissed  by  plaintiff  after  submission  and  againel  objec- 
tion of  defendant.  22,  640  (36  N.  W.,  121).  Stipulation  of  parties  to  suit  to  dismiss  held  a  Tmlid 
agreement  independent  of  jurisdiction  of  justice.     20,  361  (30  N.  W.,  264). 

Sec  4955.  "An  act  for  the  dismissal  of  cerUin  actions  in  vacation.'''  1867,  p.  51.  in 
force  June  12. 

4965.  That  the  party  plaintiff,  in  any  case  pending:  in  the  district  or  supreme 
coart  of  the  state,  shall,  when  no  counter-claim  or  set-off  has  been  filed  by  the  op- 
posite party,  have  the  right  in  the  vacation  of  any  of  said  courts  to  dismiss  his 
said  action  without  prejudice,  upon  payment  of  costs,  which  said  dismissal  shall  be, 
by  the  clerk  of  any  of  said  courts,  entered  upon  the  journals  and  take  effect  from 
and  after  the  date  thereof. 

Such  dismissal  is  final  where  no  set-off  or  counter-claim  has  been  filed.  17,  475  (23  N.  W., 
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4956  (431).  In  nuy  oase  where  a  set-off  or  counter-claim  has  been  Breseiited^ 
the  defendant  shall  have  liie  light  of  nroeeeding  to  the  trial  or  his  claim, 
although  the  plaintiff  may  have  dismissed  the  action  or  failed  to  appear, 

CHAPTEB  IL — ^JUDGMENT  UPON  PAILUBE  TO  ANSWER. 

• 

4957  (432).  If  the  taking  of  an  account,  or  the  proof  of  a  fact,  or  the  aBPO— 
ment  of  oamageSy  be  necessary  to  enable  the  court  to  pronounce  judgm^t  upon 
a  failure  to  answer,  or  after  a  decision  of  an  issue  of  law,  the  court  may,  with  the 
assent  of  the  party  not  in  default,  take  the  account,  hear  the  proof,  or  assess  the 
damages;  or  may,  with  the  like  assent,  refer  the  same  to  a  referee,  master,  or  commis- 
sioner, or  may  direct  the  same  to  be  ascertained  or  assessed  by  a  jury.  If  a  jury  be 
ordered,  it  shall  be  on  or  after  the  day  on  which  the  action  is  set  for  trial. 

Party  is  in  defaalt  when  he  fails  to  answer  or  demur  in  time  limited  by  law.  11,  398  (9  N. 
W.,475).  Not  in  defanlt  until  after  answer  day.  4,  189.  Error  to  enter  jadgn^ent  withont 
taking  de&nlt  0,  61  (10  N.  W.,  867).  To  set  aside  a  default  it  is  necessary  for  defendant  to  ex- 
hibit sach  excuse  for  default  as  he  may  be  able  and  to  show  good  defense  in  whole  or  part  to  action. 
S,  213. '  See  20,  676  (31 'N.  W.,  86);  21,  698  (33  N.  W.,  344). 

CHAPTEB  ni. — ^JUDGMENT  BY  CONFESSION. 

4968  (433).  Any  person  indebted  or  against  whom  a  cause  of  action  exists 
may  personally  appear,  in  a  coart  of  competent  jurisdiction,  and,  with  the  assent  of 
the  creditor  or  person  having  such  cause  of  action,  confess  judgment  therefor, 
whereupon  judgment  shall  be  entered  accordingly. 

A  jadgment  by  confession  mnst  hare  the  assent  of  the  creditor,  expressed  or  implied.  22. 
-237  (34  N.  W.,  367).     Cited,  10,  356  (6  N.  W.,  414);  11,  470  (9N.  W.,  647). 

4959  (434).  The  debt  or  cause  of  aotion  shall  be  briefly  stated  in  the  judg- 
ment, or  in  a  writing  to  be  filed  as  pleadings  in  other  actions. 

4960  (435).  Such  judgment  shall  authorize  the  same  proceedings  for  its  en- 
ibrcement  as  judgments  rendered  in  actions  regularly  brought  and  prosecuted ;  and 
the  confession  shall  operate  as  a  release  of  errors. 

4961  (436).  Every  attorney  who  shall  confess  judgment  in  any  case  shall,  at 
the  time  of  making  such  confession,  produce  the  warrant  of  attorney  for  making 
the  same  to  the  court  before  which  he  makes  the  confession,  and  the  original,  or  a 
copy  of  the  warrant  shall  be  filed  with  the  clerk  of  the  court  in  which  the  judgment 
«ball  be  entered. 

24,  142  (37  N.  W.,  926). 

4962  (437).  If  any  person  be  in  custody  in  a  civil  action,  at  the  suit  of  an- 
other, no  warrant  of  attorney  executed  by  the  person  in  custody,  to  cohfess  judg- 
ment in  favor  of  the  person  at  whos^'suit'heHs  in  custody,  shall  be  of  any  force, 
unless  some  attorney  expressly  named  by  the  person  in  custody  be  present,  and  sign 
the  warrant  of  attorney  as  a  witness.  * 

CHAPTER  IV. — MANNER  OF  GIVINO  AND  ENTERING  JUDGMENT. 

4963  f438).  When  a  trial  by  jury  has  been  had,  judgment  must  be  rendered 
by  the  clerk  in  conformity  to  the  verdict,  unless  it  is  special,  or  the  court  order 
the  case  to  be  reserved  for  future  nrgument  or  consideration. 

4964  (439).  Where  the  verdict  is  special,  or  where  there  has  been  a  special 
finding  on  particular  questions  of  fact,  or  where  the  court  has  ordered  the  case  to 
be  reserved,  it  shall  order  what  judgment  shall  be  entered. 

4965  (440).  Where,  upon  the  statements  in  the  pleadings,  one  party  is  en- 
titled by  law  to  judgment  in  his  favor,  judgment  shall  be  so  rendered  by  the  court, 
though  a  verdict  has  been  found  against  such  party. 

11,  471  (9  N.  W.,  647). 
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4966  (441).  If  a  ooanter-daim  or  S6t-off  established  at  the  trial  exceeds  the 
plaintiff's  claim  so  established  Judgment  for  the  defendant  must  be  f^wea  for  the  ex- 
cess ;  or,  if  it  appear  that  the  defendant  is  entitled  to  anj  afflrmatiye  relief  Judg- 
ment shall  be  given  therefor. 

4967  (442).  It  shall  not  be  necessary  to  seserve,  in  a  judgment  or  order,  the 
ri^ht  of  an  infiEUlt  to  show  cause  against  it  after,  his  attaining  full  age ;  bat  in 
any  case  in  which,  but  for  this  section,  such  reservation  would  have  been  proper,  the 
infant,  within  one  year  after  arriving  at  the  age  of  twenty-one  years,  may  diow 
cause  against  such  order  or  judgment. 

4968  (443).  All  judgments  and  orders  must  be  entered  on  the  ponmal  of 
the  court,  and  specify  clearly  the  relief  granted  or  order  made  in  the  action* 

EnteriDff  another  j  adgnonent  does  not  diBpoM  of  first.    2,  68. 

4969  ^44).  The  clerk  shall  make  a  complete  record  of  eveiy  cause  m 
soon  as  it  is  finally  determined,  unless  such  record  or  some  part  thereof  be  dn}y 
waived. 

4970  (445).  He  shall  make  up  such  record  in  each  cause  in  the  Tacation 
next  after  the  term  at  which  the  same  was  determined,  and  the  presiding  judge 
of  such  court  shall,  at  its  next  term  thereafter,  subscribe  the  same. 

4971  (446).  The  records  shall  be  made  up  from  the  petition,  the  process, 
return,  the  pleadings  subsequent  thereto,  repoitSy  verdicts,  orders,  judgments^ 
and  all  material  acts  and  proceedings  of  the  court;  but  if  the  items  of  an  account, 
or  the  copies  of  a  paper  attached  to  the  pleadings  be  voluminous,  the  court  may 
order  the  record  to  be  made  by  abbreviating  the  same  or  inserting  a  pertinent  de- 
scription thereof,  or  by  omitting  them  entirely.     Evidence  must  not  be  recorded. 

Cited,  on  qoeAtion  of  makinfi:  complete  record  where  pleadings  are  lost,  11,  471  (9  N.  W., 
647);  1,  326;  2,  317;  9,  76  (2  N.  W..  349}. 

4^72  (447).  When  the  juaicial  acts  or  other  proceedings  of  any  court  have  not 
been  regularly  brought  up  and  recorded  by  the  clerk  thereof,  such  court  shall  cause 
the  same  to  be  made  up  and  recorded  within  such  time  as  it  may  direct.  When 
they  are  made  up,  and  upon  examination  found  to  be  correct,  the  presiding  judge 
of  such  court  shall  subscribe  the  same. 

Inclades  jodgments  and  decrees.    20/101  (29  N.  W.,  260). 

4973  (448).  No  complete  record  shall  be  made:  First — In  criminal  proee- 
cutioDS  where  the  indictment  has  been  quaslied,  or  where  the  prosecuting  attorney 
shall  have  entered  a  nolle  prosequi  on  the  indictment.  Second — In  cases  where  an 
action  has  been  dismissed  without  prejudice  to  a  future  action.  Third — In  action^' 
in  which,  in  open  court,  at  the  term  at  which  the  final  order  or  judgment  shall  be 
made,  both  parties  shall  declare  their  agreement  that  no  record  shall  be  made. 

^974  (449).  In  cases  where  an  actiou  has  been  dismissed  without  prejudice 
to  a  future  action,  the  clerk  shall  make  a  complete  record  o[  the  proceedings  upon 
being  paid  for  making  the  same  by  the  party  desiring  the  record  to  be  made. 

4975  (450).  A  complete  record  shall  be  made  in  the  case  mentioned  in  sec- 
tion four  hundred  and  thirty-one,  unless  waived  by  the  parties. 

CHAPTER  v.— C50NVEYANCE  BY  COMMISSIONERS. 

4976  (451).  Seal  property  may  be  conveyed  by  master  comroissioDerB  as 
hereinafter  provided :  First — When,  by  an  order  or  judgment  in  an  action  or  pro- 
ceeding, a  party  is  ordered  to  convey  such  property  to  another,  and  he  shall  n^le<^ 
or  refuse  to  comply  with  such  order  or  judgment.  Second — When  specific  real 
property  is  reqnireil  to  be  sold  under  an  order  or  judgment  of  the  court 

4977  (452).  A  sheriff  may  act  as  a  master  commissioner  under  the  second 
subdivision  of  the  preceding  section.  Sales  made  under  the  same  shall  conform  in 
all  respects  to  the  laws  r^ulating  sales  of  land  upon  execution. 
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4978  (453).  The  deed  of  a  master  oommissioner  shall  contain  the  like  recital^ 
and  shall  be  executed,  acknowledged,  and  recorded,  as  the  deed  of  a  sheriff  of  real 
property  sold  under  execution, 

TITLE  XII. — Causes  op  Action  which  Survive,  and  Abatement  op 

Actions. 

4979  (454).  In  addition  to  the  causes  of  action  which  survive  at  common  lawj. 
causes  of  action  for  mesne  profits,  or  for  an  injury  to  real  or  personal  estate^ 
or  for  any  deceit  or  fraud,  shall  also  survive,  and  the  action  may  be  brought,  not- 
withstanding the  death  of  the  person  entitled  or  liable  to  the  same. 

4980  (455).  No  action  pending  in  any  court  shall  abate  by  the  death  of 
either  or  both  the  parties  thereto,  except  an  action  for  libel,  slander,  maliciouS' 
prosecution,  assault,  or  assault  and  battery,  for  a  nuisance,  or  against  a  justice  of  the 
peace  for  misconduct  in  office;  which  shall  abate  by  the  death  of  the  defendant. 

TITLE  XIII.— Revivor. 

CHAPTEB  I. — ^BEVrVOR  OF  ACTIONS. 

4981  (456).  Where  there  are  several  plaintiffs  or  defendants  in  an  action,, 
and  one  of*  them  dies,  or  his  powers  as  a  personal  representative  cease,  if  the  right 
of  action  survive  to  or  against  the^remaining  parties,  the,  action  may  proceed,  the 
death  of  the  party,  or  the'ced&rition  of  iiis  powers,  ^b^iitg'statied 'on  the  record. 

This  and  followinfc  sectioDS  apply  to  actions  in  jnstioe  conn  as  well.    17»  321  (22  N.  W.,  &59].. 

4982  (457).  Where  one  of  several  plaintiffs  or  defendants*  dies,  or  his  pow- 
ers as  a  personal  representative  cease,  if  the  cause  of  action  do  not  admit  of  a  sur- 
vivorship, and  the  court  is  of  opinion  that  the  merits  of  the  controversy  can  be 
properly  determined,  and  the  principles  applicable  to  the  case  fully  settled,  it  maiT 
pn>ceed  to  try  the  same  as  between  the  remaining  parties;  but  the  judgment  shall 
not  prejudice  any  who  were  not  parties  at  the  time  of  the  trial. 

4983  (458).  Where  one  of  the  parties  to  an  action  dies,  or  his  powers  as  a 
personal  representative  cease,  before  the  judgment,  if  the  right  of  action  survive 
in  favor  of  or  against  his  representatives  or  successor,  the  action  may  be  revived, 
and  proceed  in  their  names. 

BaAtardv  proceedings  bj  mother  on  her  death  revived  in  name  of  connty.  28, 227  (44  N.  W. 
184).     Cited/12,  329  (11  N.  W.,  303). 

4984  (469).  The  revivor  shall  be  by  a  conditional  order  of  the  court  if  made 
in  term,  or  by  judge  thereof  if  made  in  vacation,  that  the  action  be  revived  in  the 
names  of  the  representatives  or  successor  of  the  party  who  died,  or  whose  powers 
ceased,  and  proceed  in  favor  of  or  against  them. 

Cited,  12,  329  (11  N.  W.,  303). 

49S5  (460).  The  order  may  be  made  on  the  motion  of  the  adverse  party,^ 
or  of  the  represe^ntatiyes  or  sucqessor  of  the  party  who  died,  or  whose  powers  ceased, 
suggesting  •  his  death  .or  tl\e  cessation  of  his. powers,  which,  with  the  names  and  oa* 
pacities  of  his 'representatives  or  successor,  shall  be  stated  in  the  order. 

4986  (461).  If  the  order  is  made  by  consent  of  the  parties,  the  action  shall 
forthwith  stand  revived ;  and  if  not  made  by  consent,  the  order  shall  be  served  in 
the  same  manner,  and  returned  within  the  same  time,  as  a  summons,  upon  the  party 
adverse  to  the  one  making  the  motion,  and  if  sufficient  cause  be  not  shown  against 
the  revivor;  the  action  shall  stand  revived. 

12,330(11  N.W.,303). 

4987  (462).  When  the  plaintiff  shall  make  an  affidavit  that'the  representatives 
of  the  defendant,  or  any  of  them,  in  whose  name  the  action  may  be  ordered  to  be 
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revived,  are  non-residents  of  the  state,  or  have  left  the  same  to  avoid  the  i 
of  the  order,  or  so  oonceal  themselves  that  the  order  cannot  be  served  upon  them,  or 
that  the  names  and  residence  of  the  heirs  or  devisees  of  the  person  against  whom  tbe 
actipn  may  be  ordered  to  be  revived,  or  some  of  them,  are  unknown  to  the  affiant,  a 
notice  may  be  published  for  four  consecutive  weeks,  as  provided  by  section  seventjr- 
nine,  notifying  them  to  appear  on  a  day  therein  named,  not  less  than  ten  days  after 
the  publication  is  complete,  and  show  cause  why  the  action  should  not  be  revived 
against  them  ;  and  if  sufficient  cause  be  not  shown  to  the  contrary,  the  action  shall 
stand  revived. 

4988  (463^.  Upon  the  death  of  the  plaintiff  iu  an  action,  it  may  be  revived 
in  the  names  or  his  representatives,  to  whom  his  right  has  passed.  Where  his  right 
iias  passed  to  his  personal  representative,  the  revivor  shall  oe  in  his  name ;  where  it 
has  passed  to  his  heirs  or  devisees,  who  could  support  the  taction  if  brought  anew, 
the  revivor  may  be  in  their  names. 

498d'f464).  Upon  the  death^of  a  defebdant  in  an  action,  wherein  the  right 
or  any  parf  thereof  survives  against  his  personal  representative,  the  revivor  shall  be 
against  him;  and  it  may  also  be  against  the  heirs  or  devisees  of  the  defendant,  or 
/both,  when  the  rierht  of  action,  or  any  part  thereof,  survives  against  them. 

4990  (465).  Upon  the  death  of  a  defendant  in  an  action  for  the  recovery  of 
real  property  only,  or  which  concerns  only  his  rights  or  claims  to  such  property,  the 
action  may  be  revived  against  his  heirs  or  devisees,  or  both,  and  an  order  tbmfor 
may  be  forthwith  made  in  the  manner  directed  in  the  preceding  sections  of  this  title. 

4991  (466).  2ln  order  to  revive  an  action  against  the  representatives  or  soe- 
•cessor  of  a  defendant  shall  not  be  made  without  the  consent  of  such  representatira 
or  successor,  unless  in  one  year  from  the  time  it  could  have  been  first  made. 

Actions  may  also  be  leTived  by  bill  after  one  year.     18,  81  (24  N.  W.,  680). 

4992  (467).  An  wder  to  revive  an  action  in  the  names  of  tlie  reinresGn* 
tatives  or  successor  of  a  plldntiffy  may  be  ftiade  forthwith,  but  shall  not  be  made 
without  the  consent  of  tl^e  defendant,  after  the  expiration  of  one  year  from  the  time 
the  order  might  have  been  first  made;  but  where  the  defendant  shall  also  have  died, 
or  his  powers  have  ceased  in  the  meantime,  the  order  of  revivor  on  both  sides  mtr 
be  made  in  the  period  limited  in  the  last  section. 

4993  (468).  When  it  appears  to  the  court  by  affidavit  that  either  party  to  an 
•action  has  been  dead,  or,  where  a  party  sues  or  is  sued  as  a  personal  representative, 
that  his  powers  have  ceased,  for  a  period  so  long  that  the  action  cannot  be  revived 
in  the  names  of  his  representatives  or  successor,  without  the  consent  of  both  parties, 
it  shall  order  the  action  to  be  strickeil  from  the  docket. 

4994  (469).  At  any  term  of  the-oourt  succeeding  the  dtatil^of  the  plaintil^ 
while  the  action  remains  on  the  docket,  the  defendant  having  given  to  the  plaintiff's 
proper  representatives,  in  whose  names  the  action  might  be  revived,  ten  days'  notice 
of  the  application  therefor,  may  have  an  order  to  strike  the  action  from  the 
docket  and  for  costs  against  the  estate  of  the  plaintiff,  unless  the  action  is  forth- 
with revived. 

4995  (470). .  When,  by  the  provisions  of  the  preceding  sections,  an  acticm 
stands  revived,  the  tri^  thereof  shall  not  be  postponed  by  reason  of  the  revivor, 
if  the  action  would  have  stood  for  trial  at  the  term  the  revivor  is  complete,  had  no 
death  or  cessation  of  powers  taicen  place. 

CHAPTER  n. — REVIVOR  AND   NEW  PARTIES  TO  JUDGMENT. 

4996  (471).  'When  a  judgment  is  recovered  against  one  or  more  pereOQS 
Jointly  indebted  u}H>n  contract,  those  who  were  not  originally  summoned  may  be 
made  parties  to  the  judgment  by  action. 
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4997  (472).  If  either  or  both  the  parties  die  after  judgment,  and  before  sat- 
isfaction  thereof,  their  representatiTeSy  r€«J  or  personal,  or  both,  as  the  case  may 
require,  may  be  made  parties  to  the  same,  in  the  same  manner  as  is  prescribed  for 
reviving  actions  before  judgment;  and  such  judgment  may  be  rendered  and  execu* 
lion  awarded  as  might  or  ought  to  be  given  or  awarded  against  the  representatives,, 
real  or  personal,  or  both,  of  such  deceased  party. 

Where  a  jpdgment  is  joint  the  reyiTor  most  be  in  that  form.     12,  329  (11  N.  W.,  303). 

4998  (473).  If  a  judgment  become  dormant,  it  may  be  revived  in  the 
same  manner  as  is  prescribed  for  reviving  actions  before  judgment. 

Upon  proceedings  to  reviTe  a  dormant  jndftment  no  objections  will  be  heard  which  seek  to  go 
behind  the  original  jndgment.  10, 191  (4  N.  W.,  1043).  It  seems  that  the  proceedings  to  revlTe 
a  Judgment  shoald  be  by  affidavit  and  not  by  petition.  10, 191  (4  N.  W..  1043).  Can  be  roTiyed 
at  any  time  in  any  conrt.  18»  81  (24  N.  W.  680);  28»  504  (37  N.  W.,  76).  Revival  of  the  orig- 
inal judgment  continues  it  with  all  its  incidents  from  the  time  of  rendition.  6,  424.  Payment  of 
dormant  jndgment  is  volnntary  and  cannot  be  recovered  back.     24,  309  (38  N.  W.,  847). 

TITLE  XIV.— Executions. 

4999  (474).  Executions  shall  be  deemed  process  of  the  court,  and  shall  be 
issaed  by  the  clerk  and  directed  to  the  sheriff  of  the  county.  They  may  be  di* 
reeled  to  different  counties  at  the  same  time. 

Ezecation  issued  witbont  a  seal  is  not  void.  Seal  may  be  added.  1 69 199  (16  N.  W.,  842). 
If  officer  fail  to  show  antbority  for  seizing  goods  in  possession  of  third  party  claiming  them,  sn<d> 
claimant  ib  entitled  to  a  judgment  for  possession  and  damages.     27^  97  (42  N.  W.,  906). 

5000(475).  Executions  are  of  three  kinds:  First — Against  the  property  of 
the  jndgment  debtor.  Second — Against  his  person.  Third— For  the  delivery  of 
the  possession  of  real  property  with  damages  for  withholding  the  same^  and  costs. 

CHAPTER  I. — AGAINST  THE  PROPERTY  OP  THE  JUDGMENT  DEBTOR. 

5001  (476).  Lands,  tenements,  goods^  and  chattels,  not  exempt  by  law, 
shall  be  subiect  to  the  payment  of  debts,  and  shall  be  liable  to  be  taken  on  execu- 
tion and  sold  as  hereinafter  provided. 

5002  (477).  The  lands  and  tenements  of  the  debtor  within  the  county  where 
the  judgment  is  entered,  shall  be  bound  for  the  satis&ction  thereof,  from  the 
first  day  of  the  term  at  which  judgment  is  rendered;  but  judgments  by  confession, 
and  judgments  rendered  at  the  same  term  at  which  the  action  is  commenced,  shall 
bind  sudi  lands  only  from  the  day  on  which  such  judgments  are  rendered.  All 
other  lands,  as  well  as  goods  and  chattels  of  the  debtor,  shall  be  bound  from  the 
time  they  shall  be  seized  in  execution. 

Lieo  attaches  from  the  firtt  day  of  the  term  at  which  it  was  rsDdered.  1, 138;  1,  294;  7,. 
393.  Lien  of  judgment  is  sabject  to  all  prior  liens  either  legal  or  eqnitable.  Unrecorded  deed 
has  precedence  over  simple  judgment  lien.  11,  297  (9  N.  W.,  87).  Judgment  lien  attaches  ta 
lands  sabsequentlj  acquired.  Does  not  create  a  specific  lien.  7,  394.  And  does  not  affectionate 
purchasers  until  levy  made.  1, 137.  Judgment  in  the  dietri't  court  is  not  a  lien  upon  an  equi- 
table interest  in  land.  18,  649  (26  N.  W.,  471.)  An  equity  in  real  estate  cannot  be  sold  on  an  or- 
dinary execution  on  a  law  jndgment  so  as  to  give  good  title.  26,  735  (41  N.  W.,  777.)  Cited,  12^ 
16  (13  N.  W.,  403);  16,  3H0  (19  N.  W.,  602);  21,  586  (33  N.  W.,  262). 

Sees.  478  to  481  repealed  1876,  p.  51. 

Sees.  5003  to  5012.  ''An  act  to  provide  for  stay  of  executions  and  orders  of  sale.  1875,  p.  49. 
ia  itfoe  February  23. 

6003.  Hereafter  no  stity  of  execution  or  order  of  sale  upon  any  judgment  or 
decree  shall  be  granted  for  a  longer  time  than  nine  months  from  and  after  the 
rendition  of  such  judgment  or  decree. 

Stay  should  be  taken  within  statutory  time,  but  if  taken  without  the  time  allowed  will  be 
good  on  sufficient  consideration.  6,  446.  Principal  must  join  with  sureties  in  bond,  else  not  bind- 
ing on  either.  7,  419.  By  taking  stay,  party  waives  all  error,  and  is  estopped  to  attack  judgment 
in  any  way.     11,  474  (9  N.  W.,  645). 
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5004.  The  order  of  sale  on  all  decrees  for  the  sale  of  mortgaged  premises 
shall  be  stayed  for  the  period  of  nine  months  from  and  after  the  rendition  of  such 
decree,  whenever  the  defendant  shall,  within  twenty  days  after  the  rendition  of  saA 
decree,  file  with  the  clerk  of  the  court  a  written  request  for  the  same;  Provided^ 
That  if  the  defendant  make  no  such  request  within  said  twenty  days,  the  order  of 
sale  may  issue  immediately  after  the  expiration  thereof. 

Taking  a  stay  is  an  appearance  and  waives  prior  defects.  28,  470  (44  N.  'W.,481).  Land 
-contract  treated  as  mortgage,  and  bond  not  required  for  a  stay.  29,  309  (45  N.  W.,  464).  On  a 
judgment  foreclosing  a  mechanic's  lien  and  for  sale  of  fctailding  and  premises,  defendant  ia  not  eo- 
titled  to  stay  of  execution  and  order  of  sale  on  mere  request  without  filing  a  bond  with  aecority. 
10,  589(7  N.W.,  336). 

5006.  On  all  judgments  for  the  recovery  of  money  only,  except  those  ren- 
dered in  any  court  on  an  appeal  or  writ  of  error  thereto  or  against  any  oflBcer  or  per- 
son or  corporation,  or  the  sureties  of  any  of  them,  for  money  received  in  a  fiduciary 
-capacity,  or  for  the  breach  of  any  official  duty,  there  may  be  a  stay  of  execution 
if  the  defendant  therein  shall,  within  twenty  days  from  the  rendition  of  judgment, 
procure  two  or  more  sufficient  freehold  sureties  to  enter  into  a  bond,  acknowledg- 
ing themselves  security  for  the  defendant  for  the  payment  of  the  judgment,  interest, 
and  costs,  from  the  time  of  rendering  judgment  until  paid,  as  follows:  Urst — ^If 
the  sum  for  which  judgment  was  rendered,  exclusive  of  costs,  does  not  exceed  fifty 
■dollars,  three  months.  Second — If  the  sum  for  which  judgment  was  ren- 
dered, exclusive  of  costs,  exceeds  fifty  dollars  and  does  not  exceed  one  hundred  dol- 
lars, six  months.  Third — If  the  sum  for  which  judgment  was  rendered,  exclusive 
•of  costs,  exceeds  one  hundred  dollars,  nine  months. 

Stay  bond  reqaires  two  or  more  sureties;  unless  surety  waives  one,  insufficient.  7^  14.  Staj 
bond  may  be  amended.     I?, 20  (22  N.  W.,  455). 

5006.  Officers  approving  stay  bonds  shall  require  the  affidavits  of  the  Sign- 
ers of  such  bonds  that  they  own  real  estate  not  exempt  from  execution,  and  aside 
from  incumbrance,  to 'the- value  of  twice  the'amount  of  the  judgment. 

5007.  No  proceedings  in  error  or  appeal  shall  be  allowed  after  such  stay 
das  been  taken,  nor  shall  a  stay  be  taken  on  a  judgment  entered  as  herein  oontem- 
plated,  against  one  who  is  surety  in  the  stay  of  execution. 

No  appeal  shall  be  allowed  after  stay  of  execution.  9, 122  (2  N.  W.,  352).  Cited,  18, 580  (13 
I^.  W.,  103).     See  note  to  5003  fiting  11,  474  (9  N.  W.,  645). 

5008.  The  sureties  for  the  stay  of  execution  may  be  taken  and  approved  ly 
the  clerk,  and  the  bond  shall  be  recorded  in  a  book  kept  for  that  purpose,  aod 
have  the  force  and  effect  of  a  judgment  confessed  from  the  date  thereof  against  the 
property  of  the  sureties,  and  the  clerk  shall  enter  and  index  the  same  in  the  proper 

judgment  docket,  as  in  the  case  of  other  judgments. 

6009.  When  the  surety  is  entered  after  execution  issued,  the  clerk  shall  im- 
mediately notify  the  sheriff  of  the  stay^  and  he  shall  forthwith  return  the  exe- 
CUtion,  with  his  doings  thereon. 

6010.  All  property  levied  on  before  stay  of  execution,  and  all  writt^i  un- 
dertakings for  the  delivery  of  personal  property  to  the  sheriff,  shall  be  relinqmshfld 
by  the  officer  upon  stay  of  execution  being  entered. 

6011.  At  the  expiration  of  the  stay  the  clerk  shall  issue  a  joint  execntioa 
against  the  property  of  all  the  judgment  debtors  and  sureties,  describing  tliemas 
<lebtors  or  sureties  therein. 

Mandamus  wiU  lie  to  compel  court  to  issoe  execution  against  the  property  of  both  prindpftl 
and  sareties.    21,  323  (32  N.  W.,  73). 

5012.  Where  a  stay  of  execution  has  been  taken  such  confessed  judgment 
shall  not  release  any  judgment  lien  by  virtue  of  the  original  judgment  for  the 
amount  then  due.  The  officer  holding  the  execution  shall  return  thereon  what 
amount  was  made  from  the  principal  debtor,  and  how  much  from  the  sureti^. 
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6013  (482).  If  execntioD  shall  not  be  sued  out  within  five  years  from  the  date 
of  any  judgment  that  now  is  or  may  hereafter  be  rendered  in  any  court  of  record 
in  this  state^  or  if  five  years  shall  have  intervened  between  the  date  of  the  last  exe- 
cution issued  on  such  judgment  and  the  time  of  suing  out  another  writ  of  execu- 
tion thereon,  such  judgment  shall  become  domianty  and  shall  cease  to  operate  as 
a  lien  on  the  estate  of  the  judgment  debtor. 

Execation  issaed  by  clerk  district  court  apoD  a  transcript  of  a  judgment  of  a  Justice  and  bjr 

the  sheriff  levied  upon  real  estate  and  afterwards,  before  the  sale,  returned  unsatisfied  bj  order  of 

the  creditor  in  execution,  will  prevent  the  judgment  becoming  dormant.    12, 17  (10  N.  W.,  403). 

« A  tax  cannot  be  levied  to  pay  a  dormant  judgment.     26,  303  (41  N.  W.,  155);  1,  294;  16,  381 

(19  N.  W.,  502). 

5014.(483).  The  viit  of  execution  agaihst  the  property  of  the  judgment 
debtor,  issuing  from  any  court  of  record  in  this  state,  shall  command  the  officer  to 
whom  it  is  directed  that  of  the  goods  and  chattels  of  the  debtor  he  cause  to  be  made 
the  money  specified  in  the  writ,  and  for  want  of  goods  and  chattels  he  cause  the 
«ame  to  be  made  of  the  lands  and  tenements  of  the  debtor;  and  the  exact  amount 
of  the  debt,  damages,  and  costs  for  which  the  judgment  is  entered  shall  be  endorsed 
on  the  execution. 

29, 119(45N.W.,  271). 

5015  (484).  When  two  or  more  writs  of  execution  against  the  same  debtor 
«hall  be  sued  out  during  the  term  in  which  judgment  was  rendered,  or  within  ten 
•days  thereafter,  and  when  two  or  more  writs  of  execution  against  the  same  debtor 
shall  be  delivered  to  the  officer  on  the  same  day,  no  preference  shall  be  given  to 
-either  of  such  writs;  but  if  a  sufficient  sum  of  money  be  not  made  to  satisfy  all 
executions,  the  amount  made  shall  be  distributed  to  the  several  creditors  in  propor- 
tion to  the  amount  of  their  respective  demands.  In  all  other  cases  the  writ  of  exe- 
<;ation  first  delivered  to  the  officer  shall  be  first  satisfied.  And  it  Fhall  be  the  duty 
of  the  officer  to  endorse  on  every  writ  of  execution  the  time  when  he  received  the 
rsame;  but  nothing  herein  contained  shall  be  so  construed  as  to  afPect  any  preferable 
Hen  which  one  or  more  of  the  judgments  on  which  execution  issued  may  have  on 
the  lands  of  the  judgment  debtor. 

executions  placed  in  bands  of  officer  on  same  day  prorate.  17,  217  (22  N.  W.,  457).  Hoar 
•of  receipt  need  not  be  endorsed  on  execution  from  justice  or  county  court.  28,  743  (37  N.  W., 
^99). 

5016  (485).  The  officer  to  whom  a  writ  of  execution  is  delivered  shall  proceed 
immediately  to  levy  the  same  upon  the  goods  and  chattels  of  the  debtor;  but  if  no 
-goods  and  chattels  can  be  found,  the  officer  shall  endorse  on  the  writ  of  execution 
"**  no  goods,"  and  forthwith  levy  the  writ  of  execution  upon  the  lands  and  tenements 
•of  tfae  debtor^  which  may  be  liable  to  satisfy  the  judgment. 

While  personalty  must  be  sold  before  realty,  latter  may  be  letted  on  before  advertisement  and 
-sale  of  former.  29, 119  (45  N.  W.,  271).  Where  judgment  creditor  accepts  from  his  debtor  a 
Qote  doe  in  nine  months,  secured  by  a  mortji^age,  and  directs  constable  to  refrain  from  levy,  he  can- 
-not  nuJce  a  second  levy  in  six  weeks.  24, 137-6  (38  N.  W.,  39).  As  to  loTy  and  possession  of 
growing  crop.     23,  744  (37  N.  W.,  639). 

6017  (486).  If  the  oflBcer,  by  virtue  of  any  writ  of  execution  issued  from  any 
court  of  record  in  this  state,  shall  levy  the  same  on  any  goods  and  chattels  claimed 
by  any  person  other  than  the  defendant,  it  shall  be  the  duty  of  said  officer 
forthwith  to  give  notice  in  writing  to  some  justice  of  the  peace  in  the  county,  in 
which  shall  be  set  forth  the  names  of  the  plaintiff  and  defendant,  together  with  the 
name  of  the  claimant;  and  at  the  same  time  he  shall  furnish  the  said  justice  of  the 
peace  with  a  schedule  of  the  property  claimed.  And  it  shall  be  the  duty  of  such 
justice  of  the  peace  immediately  upon  the  receipt  of  such  notice  and  schedule  to 
make  an  entry  of  the  same  upon  his  docket,  and  issue  a  writ  of  summons,  directed 
to  the  sheriff  or  any  constable  of  the  county,  commanding  him  to  summon  five  dis- 
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interested  men  having  the  qualification  of  electors^  who  shall  be  named  in  said  aam- 
mons^  to  appear  before  him,  the  said  justice,  at  the  time  and  place  therein  mentioned^ 
which  time  shall  not  be  more  than  three  days  after  the  date  of  said  writ,  to  try  and 
determine  the  right  of  the  claimant  to  the  property  in  controversy.  And  it  shaU 
be  the  duty  of  the  claimant  to  give  two  days'  notice  in  writing  to  the  plaintiff  or 
other  party  for  whose  benefit  such  execution  was  issued  and  levied  as  aforesaid,  Iw 
agent  or  attorney,  if  within  the  eount^,  of  the  time  and  place  of  such  trial;  and  he 
shall,  moreover,  prove  to  the  satisfaction  of  said  justice  that  sudi  notice  was  given, 
or  that  the  same  could  not  be  given  by  reason  of  the  absence  of  the  party,  his  agent 
or  attorney. 

Sheriff  has  no  right  to  institute  prooeedings  for  trial  of, property;  6,  458.  For  action  in  un- 
dertaking, see  12, 160  (10  N.  W.,  536).  See  note  to  section  5469,  Civil  CJo^e.  Cited,  16»  12  (16 N. 
W.,758). 

6018  (487\  The  jury  summoned  as  aforesaid  shall  be  sworn  to  try  and  de- 
termine the  rignt  of  the  claimant  to  the  property  in  controversy,  and  a  true  verdiet 
to  ffive,  according  to  the  evidence.  If  the  jury  shall  find  the  right  to  said  goods 
and  chattels^  or  any  part  thereof^  to  be  in  the  claimant,  they  shall  also  find  the  value 
thereof,  and  the  justice  shall  render  judgment  upon  such  flndl^g  of  the  jury,  fw 
the  claimant,  that  he  recover  his  costs  against  the  plaintiif  in  execution,  or  c^er 
party  to  the  same  for  whose  benefit  the  execution  issued,  and  also  that  be  have 
restitution  of  said  goods  and  chattels,  or  any  part  thereof,  according  to  the  finding  of 
the  jury.  But  if  the  right  of  the  said  goods  and  chattels,  and  every  part  thereof,  shall 
not  be  in  the  claimant  according  to  the  finding  of  said  jury,  then  the  said  justice  shall 
render  jodgmeilt  on  such  finding,  in  favor  of  the  plaintiff  in  execution,  or  other 
party  for  whose  benefit  the  same  was  issued  and  levied,  against  said  claimant  for 
costs,  and  award  execution  thereon.  Said  justice  of  the  peace,  in  the  taxation  of 
costs  accruing  by  reason  of  such  claim  and  trial,  shall  allow  each  juror  summoned  and 
sworn  the  sum  of  fifty  cents ;  and  for  the  sheriff,  constable,  or  other  offioer,  and 
witnesses,  and  for  himself,  he  shall  tax  such  fees  as  are  allowed  by  law  to  each  re> 
spectively,  for  like  services  rendered  in  other  cases.  Such  judgment  for  the  claimant 
(unless  an  undertaking  shall  be  executed,  as  provided  in  the  next  section)  shall  be 
a  justification  of  the  officer  in  returning  '*  no  goods  '^  to  the  writ  of  execution,  by 
virtue  of  which  the  levy  has  been  made,  as  to  such  part  of  the  goods  and  chattels  as 
were  found  to  belong  to  such  claimant. 

If  opon  trial  the  Jnrj  find  i^ainst  claimant  he  cannot  maintain  repleTin,  bnt  if  it  find  for 
claimant,  plaintiff  in  execution  may  tender  bond  and  allow  the  sale  to  go  on.  5,  458.  See  22, 
707  (36  N.  W.,  134). 

6019  (488).  If  the  jury  shall  find  the  property,  or  any  part  thereof,  to  be  in 
the  claimant,  and  the  plaintiff  in  execution  shall  at  any  time  within  three  days  af- 
ter said  trial  tender  to  the  sheriff  or  other  officer  having  such  property  in  his  cos- 
tody  on  execution,  an  undertaking)  with  good  and  sufficient  sureties  payable  to 
such  claimant,  in  double  tlie  amouut  of  the  value  of  such  property  as  ass^sed  fa? 
the  jury,  to  the  effect  that  they  will  pay  all  damages  sustained  by  reason  of  the  de- 
tention or  sale  of  such  property,  then  the  f^'ieriff  or  other  officer  shall  deliver  said 
undertaking  to  the  claimant,  and  proceed  to  sell  such  property,  as  if  no  aoA 
trial  of  the  right  of  property  had  taken  place,  and  shall  not  be  liable  to  the  claim- 
ant therefor. 

6020  (489).  In  all  cases  where  a  sheriff,  coroner,  or  other  officer  shall,  by  vir- 
tue of  an  execution,  levy  upon  any  goods  and  chattels  which  shall  remain  apon  hi» 
hands  unsold,  for  want  of  bidders,  for  the  want  of  time  to  advertise  and  sell,  or 
ail  V  other  reasonable  cause,  the  officer  may,  for  his  own  security,  take  of  the  d^Qod* 
ant  an  undertaking  with  security  in  such  sum  as  he  may  deem  sufficient,  to  the 
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effect  that  the  said  property  shall  be  delivered  to  the  officer  holding  an  exeouti<m  for 
the  sale  of  the  same,  at  the  time  and  place  appointed  by  said  officer,  either  by  notice 
given  in  writing  to  said  defendant  in  execution,  or  by  advertisement,  published  in  a 
newspaper  printed  in  the  county,  naming  therein  the  day  and  place  of  sale.  If  the 
defendant  shall  fail  to  deliver  the  goods  and  chattels  at  the  time  and  place  mentioned 
in  the  notice  to  him  given,  or  to  pay  to  the  officer  holding  the  execution,  the  full  • 
value  of  said  goods  and  chattels,  or  the  amount  of  said  debt  and  costs,  the  under- 
taking given  as  aforesaid  shall  be  considered  as  broken  and  may  be  proceeded  on  as 
in  other  cases. 

5021  (490).  The  officer  who  levies  upon  goods  and  chattels  by  virtue  of  an 
execution  issued  by  a  court  of  record,  before  he  proceeds  to  sell  the  same,  shall  cause 
public  notice  to  be  given  of  the  time  and  place  of  Saley  for  at  least  ten  days  be- 
fore the  day  of  sale.  The  notice  shall  be  given  by  advertisement  published  in  some 
newspaper  printed  in  the  county,  or  in  case  no  newspaper  be  printed  therein,  by 
putting  up  advertisements  in  five  public  places  in  the  county;  two  advertisements 
shall  be  put  up  in  the  precinct  where  the  s^le  is  to  be  held.  And  where  goods  and 
chattels  levied  upon  cannot  be  sold  for  want  of  bidders,  the  officer  making  such 
return  shall  annex  to  the  execution  a  true  and  perfect  inventory  of  such  goods  and 
chattels,  and  the  plaintiff  in  such  execution  may  thereupon  sue  out  another  writ 
of  execution,  directing  the  saldof  the  property  levied  upon  as  aforesaid;  but  such 
goods  and  chattels  shall  not  be  sold  unless  the  time  and  place  of  sale  be  advertised 
as  hereinbefore  provided. 

Safficiency  of  notice.    8,  482. 

6022  (491).  When  any  writ  shall  issue,  directing  the  sale  of  property  pre- 
viously taken  in  execution,  the  officer  issuing  said  writ  shall,  at  the  request  of  the 
person  entitled  to  the  benefit  thereof,  his  agent  or  attorney,  add  thereto  a  command 
to  the  officer  to  whom  such  writ  shall  be  directed,  that  if  the  property  remaining 
ID  his  hands  not  sold  shall,  in  his  opinion,  be  insufficient  to  satisfy  the  judgment, 
he  shall  levy  the  same  upon  the  lands  and  tenements,  goods  and  chattels,  or  either, 
as  the  law  shall  permit,  being  the  property  of  the  judgment  debtor,  sufficient  to 
satisfy  the  debt. 

SeoB.  492  and  493  repealed  1876,  p.  61. 

Sees.  5023  to  50*27.  ''An  act  for  the  more  equitable  appraisement  of  real  property  nnder  Judicial 
sale."    1875,  p.  60. 

6023.  Whenever,  hereafter,  execution  shall  be  levied  on  any  lands  and  tene- 
ments, the  officer  levying  the  same  shall  call  an  inquest  of  two  disinterested  free- 
llolderSy  who  shall  be  residents  of  the  county  where  the  lands  taken  on  execution 
are  situated,  and  administer  to  them  an  oath  impartially  to  appraise  the  interest  of 
the  person,  or  persons,  or  corporation  against  whom  the  execution  is  levied,  in  the 
property  so  levied  upon,  and  such  officer,  together  with  said  freeholders,  shall  ap- 
praise said  interest  at  its  real  value  in  money,  and  such  appraisement  shall  be  signed 
by  such  officer  and  said  freeholders,  respectively. 

The  object  of  an  appraisement  is  to  protect  the  debtor,  and  if  not  fairly  made  will  be  set  aside, 
16, 197  (16  N.  W.,  842).  Appraisers  called  to  value  real  estate  levied  upon  must  appraise  the 
property  at  its  value  in  money,  and  deduct  the  liens  therefrom,  specifically  enumerating  each  lien 
and  the  amount  due  thereon.  It  is  not  safficient  to  appraise  the  interest  of  the  debtor  therein.  10, 
421  (6  N.  W.,  630).  Appraisers  act  judicially;  other  ofScers  do  not  Amount  of  mortgage  under 
foreclosure  should  not  be  deducted  to  find  the  interest  of  the  owner.  8,  481.  Return  of  officer 
must  show  that  the  appraisers  were  residents  of  the  county  in  which  the  premises  are  situated. 
Kaeh  lot  shall  be  appraised  separately.  1,  409.  Presumption  is  that  there  are  no  liens.  Failure 
to  notice  them  not  prejadicial.  6,  259.  Failure  to  appraise  land  does  not  render  deed  void.  In  a 
sale  of  single  tract  lying  in  two  counties,  sheriff  must  call  appraisers  from  county  where  decree  was 
rendered.  11,  307  (9  N.  W.,  36).  Appraisement  not  jurisdictional  16,  407  (20  N.  W.,  277). 
The  provisions  of  these  sections  and  of  sections  4976-7  and  5029  apply  to  all  sales  of  real  estate 
under  the  process  of  the  court,  whether  upon  execution  or  order  of  sale.     14,  367  (15  N.  W.,711). 
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6024.  That  for  the  purpose  of  the  appraisement  mentioned  in  the  last  preced- 
ing section^  the  officer  and  the  freeholders  therein  named  shall  deduct  from  the 
real  valae  of  the  lands  and  tenements  levied  on^  the  amount  of  all  liens  and  in- 
cumbrances for  taxes  or  otherwise,  prior  to  the  lien  of  the  judgment  under  which 
execution  is  levied^  and  to  be  determined  as  hereinafter  provided,  and  whidi  liens 
*and  incumbrances  shall  be  specifically  enumerated,  and  the  sum  thereafter  remain- 
ing shall  be  the  real  value  of  the  interest  therein  of  the  person,  or  persons,  or  corpo- 
ration against  whom  or  which  the  execution  is  levied, 

5025.  It  shall  be  the  duty  of  the  county  clerk,  the  clerk  of  the  district  court, 
and  the  county  treasurer  of  the  county  wherein  such  levy  is  made,  for  the-  purpose 
of  ascertaining  the  amount  of  the  liens  and  incumbrances  upon  the  lands  and 
tenements  so  levied  upon,  on  application  of  the  sheriff  in  writing,  holding  sach  ex- 
ecution, to  certify  to  said  sheriff,  under  their  respective  hands  and  official  seals,  the 
amount  and  character  of  all  liens  existing  against  the  lands  and  tenements  levied  on, 
and  which  are  prior  to  the  lien  of  such  levy,  as  the  said  liens  appear  of  record  Id 
their  respective  offices.  For  which  certificate  and  the  necessary  search  therefor, 
said  officer  shall  receive  a  fee  of  two  dollars  ($2)  each,  to  be  paid  by  the  plaintiff  in 
the  execution,  and  taxed  as  increased  costs  in  the  action  in  wnich  the  judgment  on 
which  execution  was  issued  was  rendered. 

Appraisers  act  jndiciallj.  Should  find  the  actual  amount  dne  on  incumbranoes  and  mvt 
specifically  enumerate  the  liens  and  incumbrances  thej  find  against  the  property.  8,  9.  Fee  lor 
such  service  should  be  entered  on  fee  book.    28,  454  (36  N.  W.,  766). 

5026.  The  ofBicer  holding  such  appraisement  shall  forthwith  deposit  a  COpT 
thereof,  including  his  application  to  the  officers  enumerated  in  section  three  of  tbn 
act,  and  their  official  certificates  as  in  said  section  provided,  in  the  office  of  the  clerk 
of  the  court  from  which  such  execution  issued,  and  shall  immediately  adTerti88 
and  sell  said  real  estate,  lands^  and  tenements  agreeably  to  the  provisions  of  thb 
act,  but  in  no  case  shall  he  sell  any  such  real  estate,  lands,  or  tenements  for  less  than 
twortbirda  tbe.apprafaed  value. of  the  interest  of  the  person,  persons,  or  oorporatioD 
against  whom  the  execution  Was  issued,  unless  it  appear  from  the  appraisement  un- 
der this  act  that  the  liens  and  incumbrances  thereon  equal  or  exceed  its  real  value  in 
money. 

No  anthoxity  to  sell  until  copy  of  appraisement  has  been  deposited  with  clerk  of  ooort  from 
which  execution  issued.     9,  256  (2  N.  W.,  350). 
Sees.  492  and  493  replied  1875,  p.  61. 

5027.  This  aot  shall  take  effect  and  be  in  force  from  and  after  its  passage,  but 
shall  not  Apply  t^  executions  which  shall  issue  upon  judgments  already  entered. 

5028  (-iS-^y  Nothing  contained  in  this  and  the  preceoing  sections  of  this  title 
shall  in  anywise  extend  to  affect  the  sale  of  any  land  by  the  state,  but  all  lands 
tiierein,  the  property  of  individuals  indebted  to  the  state  for  any  debt  of  taxes, 
or  in  any  other  manner,  shall  be  sold  without  valuation,  for  the  discharge  of 
such  debt  or  taxes,  agreeably  to  the  laws  for  such  cases  made  and  provided. 

6029  (495).  In  all  cases  where  real  estate  may  hereafter  he  levied  upon,  by 
virtue  of  any  execution  or  order  of  sale,  and  shall  have  been  appraised,  and  twice 
advertised  and  offered  for  sale,  and  shall  remain  unsold  for  want  of  bidders,  it 
shall  be  the  duty  of  the  officer  to  cause  a  new  appraisement  of  such  real  estate 
to  be  made,  and  successive  executions  or  orders  of  sale  may  issue  at  any  time  in  va- 
cation, after  the  return  of  the  officer  "not  sold  for  want  of  bidders,*'  at  the  request 
of  the  plaintiff  or  his  attorney. 

Unless  appraisement  is  vacated  there  is  do  authority  for  makiDg  a  second  one  qdIiI  prop^lr 
has  been  twice  offered  for  sale,  bat  the  fact  that  sale  was  made  in  view  of  sach  an  appraisem^ot 
would  not  be  safficient  ground  for  setting  it  aside,  when,  in  fact,  it  conformed  to  a  former  and  Talid 
one.     14,  502  (16  N.  W.,  847). 
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5030  (496).  If  the  property  of  any  clerk,  sheriff,  coroner,  justice  of  the  peace, 
constable,  or  any  collector  of  state,  county,  town,  or  township  tax,  shall  be  levied 
on,  for  or  on  account  of  any  moneys  that  now  are,  or  may  hereafter  be,  by  them 
collected  or  received  in  their  ofBicial  capacity,  the  property  so  levied  on  shall  be 
sold  without  valuation. 

6031  (497).  Lands  and  tenements,  taken  in  execution,  shall  not  be  sold  until 
the  officer  cause  public  notice  of  the  time  and  place  of  sale  to  be  given  for  at  least 
thirty  days  before  the  day  of  sale,  by  advertisement  in  some  newspaper  print^ 
in  the  county,  or,  in  case  no  newspaper  be  printed  in  the  county,  in  some  newspaper 
in  general  circulation  therein,  and  by  putting  up  an  advertisement  on  the  court 
house  door,  and  in  five  other  public  places  in  the  county,  two  of  which  shall  be  in  th« 
precinct  where  such  lands  and  tenements  lie.  All  sales  made  without  such  advertise- 
ment shall  be  set  aside,  on  motion,  by  the  court  to  which  the  execution  is  returnable. 

Notice  mast  be  published  for  at  least  thirty  days  prior  to  sale.  18,  139  (24  N.  W.,  447).  No- 
tice first  published  ffarch  6,  not  sufficient  to  warrant  sale  made  on  April  5  following.  10,  78 
(4  N.  W.,  929^.  Notice  published  in  every  issue  from  March  16  to  April  13,  good.  28,  679 
(44  N.  W.,  873).  Where  notice  of  sale  has  been  published  in  newspaper  in  county,  not  necessary  to 
post  notices.  7,  459.  Real  estate  appraised  and  advertised  before  the  return  day  of  the  writ  may 
be  sold  after  the  return  day.  17,  496  (23  N.  W.,  342).  Sheriff  has  no  authority  to  resell  lands  af- 
ter sale  closed  and  bidder  has  reftised  to  pay  the  amount  of  his  bid.  Sheriff  should  bring  action 
against  bidder  for  the  amount  of  his  bid.  9,  256  (2  N.  W.,  350).  Notice  published  by  a  party  six 
months  before  sale,  warning  public  from  purchasing,  as  tille  to  lands  had  been  fraudulently  obtained, 
not  sufficient  to  vacate  sale.     29, 121  (45  N.  W.,  271 ).    Cited,  14,  220  (15  N.  W.,  344). 

Sec  5032.  '*An  act  providing  for  the  redemption  of  real  estate  from  decree  and  judgment 
iiens."    1875,  p.  57.    In  force  February  25. 

5032.  The  owners  of  any  real  estate  against  which  a  decree  of  foreclosure 
has  been  rendered  in  any  court  of  record,  or  any  real  estate  levied  upon  to  satisfy 
any  judgment  or  decree  of  any  kind,  may  redeem  the  same  from  the  lien  of  such 
decree  or  levy  at  any  time  before  the  sale  of  the  same  shall  be  oonflrmed  by  a 
court  of  competent  jurisdiq^^on^  by  paying  into  oourt  the  amount  of  such  decree  or 
judgment,  together  with  all  interests  and  costs;  and  in  case  the  said  real  estate  has 
been  sold  to  any  person  not  a  party  plaintiff  to  the  suit,  the  person  so  redeeming 
the  same  shall  pay  to  said  purchaser  twelve  per  cent  interest  on  the  amount  of  the 
pnrcliase  priee  from  the  date  of  sale  to  the  date  of  redemption,  or  deposit  the 
same  with  the  clerk  of  the  court  where  the  decree  or  judgment  was  rendered. 

A  motion  to  set  aside  confirmation  must  state  grounds.  Powers  and  duties  of  court  relative 
to  sales  of  mortgaged  premises.  7,  459.  Where  party  not  plaintiff  purchases,  owner  may  redeem 
by  paying  the  purchaser  the  purchase  mon^y  with  twelve  per  c6nt  interest  Uiereon  from  dateof 
sale  to  date  of  redemption.     12,  334  (11  N.  W.,  325). 

5033  (498).  If  the  court,  upon  the  return  of  any  writ  of  execution  or  order 
of  sale  for  the  satisfaction  of  which  any  lands  and  tenements  have  been  sold,  shall, 
after  having  carefully  examined  the  proceedings  of  the  officer,  be  satisfied  that  the 
sale  has  in  all  respects  been  made  in  conformity  to  the  provisions  of  this  title,  the 
court  shall  direct  the  clerk  to  make  an  entry  on  the  journal  that  the  court  is  satis- 
fied of  the  legality  of  such  sale,  and  an  order  that  the  officer  make  to  the  purchaser 
a  deed  of  such  lands  and  tenements ;  and  the  officer  on  making  such  sale  may  re- 
tain the  purchase  money  in  his  hand8  until  the  court  shall  have  examined  his  pro- 
<;eeding8  as  aforesaid,  when  he  shall  pay  the  same  to  the  person  entitled  thereto, 
agreeable  to  the  order  of  the  court;  *Providedy  That  the  judge  of  any  district  court 
may  confirm  any  such  sale  at  any  time  after  such  officer  has  made  his  return,  on 
motion  and  ten  days'  notice  to  the  adverse  party  or  his  attorney  of  record,  if  made 
in  vacation.  When  any  sale  is  confirmed  in  vacation,  the  judge  confirming  the 
same  shall  cause  his  order  to  be  entered  on  the  journal  by  the  clerk. 

AU  after  *  added  1875,  p.  38.  Court  has  authority  to  confirm  or  set  aside  sale,  but  no  au- 
thority to  make  conditions.  9, 168  (2  N.  W.,  228).  Order  of  confirmation  cnres  defects  and  can- 
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not  be  attacked  collaterally.  1,  323;  2, 156;  14,  368  (15  N.  W.,  711);  24,  370  (38  N.  W^  844> 
CoDfirmation  of  sale  caree  irregnlaritieB  of  sale,  bat  does  not  settle  the  question  of  title.  19,  630 
(28  N.  W.,  289).  Sale  not  final  until  confirmed  by  conrt.  1,  321.  The  title  of  the  pnrchasef  de- 
pends entirely  on  the  sale  being  finally  confirmed;  nntil  this  is  done,  the  rights  of  the  execntioD 
debtor  are  not  certainly  divested.  10, 134  (4  N.  W.,  942).  All  proceedings  most  be  shown  to  be 
regular  before  court  will  confirm.  18,  140  (24  N.  W.,  447).  Confirmation  only  applies  to  the  reg- 
ularity of  the  proceedings,  does  not  cut  off"  equitable  grounds  of  relief.  16, 199  (16  N.  W.,  842). 
After  confirmation  of  sale,  made  fraudulently,  equity  will  set  the  same  aside,  especially  so  whea 
sale  is  ex  parte.  19.  40  (26  N.  W.,  614).  Judge  of  district  court  has  authority  to  confirm  sale  in 
vacation.  18,  233  (l3  N.  W.,  213).  A  purchaser  at  Judicial  sale  subjects  himself  to  the  juriadie- 
tion  of  the  conrt  and  may  be  summarily  required  to  pay  his  bid.  18,  318  (26  N.  W.,  88).  Where 
it  appears  that  a  bidder  was  deterred  from  bidding  by  £ftlse  representations,  sale  will  be  set  asida 
28,  502  (44  N.  W.,  735).  Objections  to  confirmation  must  be  specific,  and  raised  below  iu  order 
to  be  considered  in  supreme  court.  29, 119, 121-2  (45  N.  W.,  271).  Ten  days'  notice  to  defendant 
if  confirmation  is  made  in  vacation  necessary  to  a  valid  sale.  22,  716  (36  N.  W.,  151).  Conrt 
will  not  consider  legality  of  mortgage  where  it  does  not  appear  that  the  sale  was  not  made  in  cob> 
formity  to  law.  9,  499  (4  N.  W.,  71).  Sherifif's  sales  on  execution  are  not  judicial  sales,  stcietly 
speaking.  1 1,  427  (9  N.  W.,  473).  Sufficient  if  order  refer  to  officer's  return  for  name  of  town  or 
city  iu  which  the  lots  sold  are  located.    24,  370  (38  N.  W.,  844). 

5034  (499).  The  sheriff  or  other  oflBcer,  who,  upon  such  writ  or  writs  of  exe- 
cution, shall  sell  the  said  lands  and  tenements,  or  any  part  thereof,  shall  make  to 
the  purchaser  or  purchasers  thereof,  as  good  and  sufficient  a  deed  of  conveyance 
of  lands  and  tenements  sold  as  the  person  or  persons  against  whom  such  writ  or 
writs  of  execution  were  issued  could  .have  made  of  the  same,  at  the  time  they  be- 
came liable  to  the  judgment,  or  at  any  time  thereafter. 

Successor  to  sheriff  may  make  deed,  not  necessarily  his  immediate  successor.     1,  323L 

6035  (500).  The  deed  shall  be  sufficient  evidence  of  the  l^ality  of  such  sale 
and  the  proceedings  therein  until  the  contrary  be  proved,  and  shall  vest  in  the  pur- 
chaser as  good  and  as  perfect  an  estate  in  the  premises  therein  mentioned  as  wa» 
vested  in  the  party)  at  or  after  the  time  when  such  lands  and  tenements  became 
liable  to  the  satisfaction  of  the  judgment.  And  such  deed  of  conveyance,  to  be 
made  by  the  sheriff  or  other  officer,  shall  recite  the  execution  or  executions,  or  tfie 
substance  thereof,  and  the  names  of  the  parties,  the  amount,  and  date  of  term  of 
rendition  of  each  judgment,  by  virtue  whereof  the  said  lands  and  tenements  were 
sold  as  aforesaid ;  and  shall  be  executed,  acknowledged,  and  recorded  as  is  or  may 
be  provided  by  law,  to  perfect  the  conveyance  of  real  estate  in  other  cases. 

Sale  conveys  the  estate  subject  to  whatever  incumbrance  there  is  on  it,  and  if  there  are  unpaid 
taxes  the  purchaser  takes  subject  to  such  taxes.  6, 239.  Purchaser  at  judicial  sale  takes  no  higher 
title  than  the  judgment  debtor  had.  16,  664  (19  N.  W.,  626).  19,  6»7  (28  N.  W.,  319).  fidooid- 
ing  of  deed  prior  to  sale  notice  of  outstanding  title.  8,  435;  11,  343  (7  N.  W.,  537).  See  25,  637 
(41  N.  W.,  555).  Purchaser  at  execution  sale  may  compel  sheriff  to  execute  a  deed.  18, 687  (% 
N.W..  319). 

5036  (601).  The  ofl^cer  who  levies  upon  goods  and  chattels,  or  lands  and  tene- 
ments, or  who  is  charged  with  the  duty  of  selling  the  same  by  virtue  of  any  writ  or 
execution,  may  refuse  to  publish  a  notice  of  the  sale  thereof  by  advertisement  in  a 
newspaper  until  the  party  for  whose  benefit  such  execution  issued,  his  agent  or  at- 
torney,  shall  advance  to  such  officer  so  much  money  as  will  be  sufficient  to  disdiarge 
the  fees  of  the  printer  for  publishing  such  notice. 

50'^  (502).  Before  any  ofBicer  shall  be  excused  from  giving  the  Dotificatioii 
mentioned  in  the  last  section,  he  shall  demand  of  the  party  for  whose  benefit  tbe 
execution  w^s  issued,  his  agent  or  attorney  (provided  either  of  them  resides  in  tbe 
county),  the  fees  in  said  section  specified. 

6038  (503).  All  sales  of  lands  or  tenements  under  execution  shall  be  held  at 
the  court  house,  if  there  be  one  in  the  county  in  which  such  lands  and  tenements 
are  situated,  and  if  there  be  no  court  house,  then  at  the  door  of  the  house  in  which 
the  district  court  was  last  held.  No  sheriff  or  other  officer  making  the  sale  of 
property,  either  personal  or  real,  or  any  appraiser  of  such   property,  shall,  either 
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•directly  or  indirectly,  purchase  the  sarae;  and  every  purchase  so  made  shall  beoon« 
sidered  fraudulent  and  void. 

Neither  sheriff  nor  appraisor  can  porchaae,  either  directly  or  indirectly.  19»  39  (26  N.  W,, 
614).  Sale  to  an  appraiser  is  void  as  against  aU  persons  ii^nred  only.  28,  652  (44  N.  W.,  996}. 
Purchase  by  appraiser  of  one  tract,  does  not  invalidate  sale  to  another  of  different  property.  29| 
121  (46  N.  W.,  271). 

5039  (504).  If  lands  and  tenements  levied  on  as  aforesaid  are  not  £(old  upon 
one  execution,  other  ezocutioilS  may  be  issued  to  sell  the  lands  so  levied  upon. 

6040  (505).  In  all  cases  when  two  or  more  executions  shall  be  put  into 
the  hands  of  any  sheriff  or  other  officer,  and  it  shall  be  necessary  to  levy  on  real  es- 
tate to  satisfy  the  same^  and  either  of  the  judgment  creditors  in  whose  favor  one  or 
more  of  said  executions  is  issued  shall  require  the  sheriff^  or  other  officer,  to  make 
a  separate  levy  to  satisfy  his  execution  or  executions,  it  shall  be  the  duty  of  the 
sheriff,  or  other  officer,  to  levy  said  executions,  or  so  many  thereof  as  may  be  re- 
quired, on  separate  parcels  of  real  property  of  the  judgment  debtor  or  debtors,  giv- 
ing to  the  officer  making  the  levy  on  behaif  of  the  cr^itor,  whose  execution  may, 
by  the  provisions  of  this  chapter,  be  entitled  to  a  preference,  the  choice  of  such 
part  of  the  real  property  of  the  judgment  debtor  or  debtors  as  will  be  sufficient,  at 
two-thirds  of  the  appraised  value,  to  satisfy  the  same.  And  in  all  cases  where  two 
^r  more  executions,  which  are  entitle<l  to  no  preference  over  each  other,  are  put  into 
the  hands  of  the  same  officer,  it  shall  he  the  duty  of  the  officer,  when  required,  to 
levy  the  same  on  separate  parcels  of  the  real  property  of  the  judgment  debtor  or 
•debtors,  when,  in  the  opinion  of  the  appraisers,  the  same  may  be  divided  without 
material  injury ;  and  if  the  real  property  of  said  debtors  will  not  be  sufficient,  at 
two-thirds  of  its  appraised  value,  to  satisfy  all  the  executions  chargeable  thereon,  such 
part  of  the  same  shall  be  levied  on  to  satisfy  each  execution  as  will  bear  the  same 
proportion  in  value  to  the  whole  as  the  amount  due  on  the  execution  bears  to  the 
amount  of  all  the  executions  chargeable  thereon,  as  near  as  may  be,  according  to  the 
appraised  value  of  each  separate  parcel  of  said  real  property. 

5041  (506).  If  the  term  of  service  of  the  sheriff,  or  other  officer,  who  has  made 
or  shall  hereafter  make  sale  of  any  lands  and  tenements,  shall  expire,  or  if  the  sher- 
iff or  other  officer  shall  be  absent,  or  be  rendered  unable,  by  death  or  otherwise,  to 
made  a  deed  of  conveyance  of  the  same,  any  succeeding  sheriff  or  other  officer, 
on  receiving  a  certificate  from  the  court  from  which  the  execution  issued,  for  the  sale 
of  said  lands  and  tenements,  signed  by  the  clerk,  by  order  of  said  court,  setting 
forth  that  sufficient  proof  has  been  made  to  the  court  that  such  sale  was  fairly  and 
l^ally  made,  and  on  tender  of  the  purchase  money,  or  if  the  same  or  any  part 
thereof  be  paid,  then,  on  proof  of  such  payment  and  tender  of  the  balance,  if  any, 
may  execute  to  the  said  purchaser  or  purchasers,  or  his  or  their  leeal  representatives, 
a  deed  of  conveyance  of  said  lands  and  tenements  so  sold.  Such  deed  shall  be  as 
good  und  valid  in  law  and  have  the  same  effect  as  if  the  sheriff  or  other  officer  who 
made  sale  had  executed  the  same. 

6042  (507).  If,  on  any  sale  made  as  aforesaid,  there  shall  be  in  the  hands  of 
the  sheriff  or  other  officer  more  money  than  is  sufBicient  to  satisfy  the  writ  or 
writs  of  execution,  with  interest  and  costs,  the  sheriff  or  other  officer  shall,  on  de- 
mand, pay  the  balance  to  the  defendant  in  execution,  or  his  legal  representatives. 

5043  (508).  If  any  judgment  or  judgments,  in  satisfaction  of  which  any  lands 
or  tenements  are  sold,  shall  at  anv  time  thereafter  be  reversed,  such  reversflil  shall 
not  defeat  or  affect  the  title  of  the  purchaser  or  purchasers;  but,  in  such  case, 
restitution  shall  be  made  by  the  judgment  creditor,  of  the  moneys  for  which  such 
lands  or  tenements  were  sold,  with  lawful  interest  from  the  day  of  sale. 

Parchaser  at  jadicial  sale  where  do  sopereedeas  bond  has  been  filed  takes  absolute  title  thoagh 
rparrhaser  be  jndgment  creditor  aod  thoagh  judgment  be  reversed  on  appeal.  1,  248.  See  20, 12Si 
<45N.W.,27I). 
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6044  (509).  No  judgment  heretofore  rendered,  or  which  hereafter  may  be  ren- 
deredy  on  which  execution  shall  tot  have  been  taken  out  and  levied  before  the 
expiration  of  five  years  next  after  its  rendition^  shall  operate  as  a  lien  upon  the 
estate  of  any  debtor,  to  the  preference  of  any  other  bcmafide  judgment  creditor; 
but  in  all  cases  where  judgment  has  been  or  may  be  rendered  in  the  supreme  court, 
and  a  special  mandate  awarded  to  the  district  court  to  carry  the  same  into  execatioa, 
the  lien  of  the  judgment  creditor  shall  continue  for  five  years  after  the  fiisl 
day  of  the  next  term  of  the  district  court  to  which  such  mandate  may  be  directed. 
Nothing  in  this  section  contained  shall  be  construed  to  defeat  the  lien  of  any  judg- 
ment creditor  who  shall  fail  to  take  out  execution  and  cause  a  levy  to  be  made  8» 
herein  provided,  when  such  failure  shall  be  occasioned  by  appeal,  proceedings  in 
error,  injunction,  or  by  vacancy  in  the  office  of  sheriff  and  coroner,  or  the  inability 
of  such  officer,  until  one  year  aft;er  such  disability  shall  be  removed.  In  all  cases 
where  real  estate  has  been  or  may  hereafter  be  taken  on  execution,  and  appraisal, 
[appraised]  and  twice  advertised  and  offered  for  sale,  and  shall  remain  unsold  for 
want  of  bidders,  it  shall  be  the  duty  of  the  court  from  which  such  execution  issued, 
on  application  of  the  plaintiff,  to  set  aside  such  appiraisement  and  order  a  new  one 
to  be  made,  or  to  set  aside  such  levy  and  appraisement  and  award  a  new  execotioD 
to  issue,  as  the  case  may  require. 

Original  section  aUowed  judgment  to  nm  one  year  only,  without  execution.  Amended  1873, 
Q.  S.,  p.  613.  Cited  6,  46.  12, 17  (10  N.  W.,  403).  See  note  to  section  5013.  16,  381  (19  N.  W.» 
602). 

5045  (510).  The  sheriff  or  other  officer  to  whom  any  writ  of  execution  shall 
be  directed,  shall  return  such  writ  to  the  court  to  which  the  same  is  returnable, 
within  sixty  days  from  the  date  thereof. 

Property  may  be  sold  after  the  return  day.  7,  226.  Presumptions  as  to  return.  29,  130-1 
(45  N.  W.,  271). 

6046  (511).  In  all  cases  where  jndg^ent  is  rendered  in  any  court  of  record 
within  this  state,  npon  any  other  instrument  of  writing,  in  which  two  or  more 
persons  are  jointly  and  severally  bound,  and  it  shall  be  made  to  appear  to  the  oourt, 
by  parol  or  other  testimony,  that  one  or  more  of  said  pei*sons  so  bound  signed  the 
same  as  surety  or  bail  for  his  or  their  co-defendant,  it  shall  be  the  duty  of  the 
clerk  of  said  court,  in  recording  the  judgment  thereon,  to  certify  which  of  the  de- 
fendants is  principal  debtor,  and  which  are  sureties  or  bail.  And  the  clerk  of  the 
court  aforesaid  shall  issue  execution  on  such  judgment,  commanding  the  sherifiT 
or  other  o£5cer  to  cause  the  money  to  be  made  of  the  goods  and  chattels,  lands  and 
tenements,  of  the  principal  debtor,  but  for  want  of  sufficient  property  of  the  prin- 
cipal debtor  to  make  the  same,  that  he  cause  the  same  to  l)e  made  of  the  goods  and 
chattels,  lands  and  tenements  of  the  surety  or  bail.  In  all  cases  the  property,  both 
personal  and  real,  of  the  principal  debtor,  within  the  jurisdiction  of  the  court,  shall 
be  exhausted  before  any  of  the  property  of  the  surety  or  bail  shall  be  taken  in  exe- 
cution. 

Cashier  of  bank  no  anthority  to  release  surety.  See  6,  5^;  Payment  of  jadgmeni  by  en- 
dorser of  note  sued  on,  is  a  satis&ction  of  judgment,  and  assignpeiii  fhereof  by  plBintfflT  to  p«yiDf 
endorser,  will  not  entitle  him  to  levy  on  land  of  a  cx>defendani    27,  756^7  (44  N.  W.,  25). 

5047  (512).  Each  freeholder,  summoned  to  appraise  real  estate  under  the  pro- 

visions  of  this  chapter,  shall  be  allowed  and  receive  for  his  services  the  sum  of  fifty 

cents,  for  each  day  he  may  be  so  engaged  as  sucli  appraiser,  to  be  collected  on  the 

execution,  by  virtue  of  which  the  property  appraised  was  levied  on,  if  claimed  at 

the  time  of  making  the  return  of  such  appraisement.     And  when  any  freeholder^ 

summoned  as  aforesaid,  shall  fail  to  appear  at  the  time  and  place  appointe<l  by  the 

officer,  and  discharge  his  duty  as  appraiser,  he  shall,  on  complaint  l>eing  made  to 

any  justice  of  the  peace  of  the  precinct  in  which  such  freeholder  resides,  forieit  and 
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pay  the  sum  of  fifty  cents  for  every  such  neglect^  unless  he  can  render  a  reasonable 
excuse.  Such  Bum  shall  be  collected  by  said  justice-^  and  paid  into  the  county 
treasury  for  the  use  of  the  county. 

6048  (613).  I£  any  dieriff  or  other  officer  shall  refuse  or  neffloct  to  execute 
any  writ  of  execution  to  him  directed,  wfaidk  has  oome  to  his  hands;  or  shall  nq;- 
leot  er  refuse  to  sell  any  goods  and  diattels,  lands  and  tenenieDts*  or  shall  neglect 
to  call  an  inquest  and  return  a  copy  thereof  forthwith  to  the  clerk's  office;  or  shall 
Delect  to  return  any  writ  of  execution  to  the  proper  court,  on  or  before  the  return 
day  thereof;  or  shall  n^lect  to  return  a  just  and  perfect  inventory  of  all  and  singu- 
lar the  spoda  and  chattels  by  him  taken  in  execution,  unless  the  said  sheriff  or  other 
officer  shall  return,  that  he  has  levied  and  made  the  amount  of  the  de'bt,  damages, 
and  costs;  or  shall  refuse  or  n^lect  on  demand  to  pay  over  to  the  plaintiff,  his 
agHit,  or  attorney  of  record,  all  moneys  by  him  collected  or  received,  for  the  use  of 
said  party,  at  any  time  ailer  collecting  or  receiving  the  same,  except  as  provided  in 
section  four  hunared  and  ninety-eight;  or  shall  neglect  or  refuse,  on  demand  made 
bj  the  defendant,  his  agent,  or  attorney  of  record,  to  pay  over  all  moneys  by  him 
received'  for  any  sale  made,  beyond  what  is  sufficient  to  satisfy  the  writ  or  writs  of 
execution,  with  interest  and  legal  costs,  such  sheriff  or  other  officer  shall,  on  motion 
in  court  and  two  days'  notice  thereof  in  writing,  be  amwced  in  the  amount  of 
said  debt,  damages,  and  costs,  with  ten  per  centum  thereon,  to  and  for  the  use  of 
said  plaintiff  or  defekKlant,  as  the  case  may  be. 

GoQDty  oonrt  has  aotboritj  to  ameroe-an  officer  (sberiff)  for  fajliog  to  retom  an  ezecation  is- 
sued by  said  court  and  delivered  to  him.  The  proper  mode  of  reviewing  an  order  of  amercement 
is  by  petition  in  error.  11,  472  (9  K.  W.,  642).  The  statute  makes  the  sureties  on  the  sheriff's 
official  bond  liable  in  an  action  upon  a  judgment  of  amercement;  and  action  may  be  brought  in 
county  where  amercement  was  had,  althongh  none  of  the  defendants  reside  in  such  county.  14, 
633  (16  N.  W.,  827).  This  gives  no  additional  rights,  bnt  merely  a  more  expeditious  way  of  enforc- 
ing a  pre-existing  right.  18,  227  (24  N.  W.,  689).  No  gronnd  of  amercement  shown  under  the 
eridence.     27,  812  (44  N.  W.,  107). 

6049  (514).  If  any  clerk  of  a  court  shall  neglect  or  refuse^on  demand  made 
by  the  person  entitled  thereto,  his  agent,  or  attorney  of  record,  to  pay  over  all 
money  by  him  received,  in  his  official  capacity,  for  the  use  of  such  person,  every 
such  clerk  may  be  amerced;  and  the  proceedings  against  him  and  his  sureties 
shall  be  the  same  as  provided  for  in  the  foregoing  section  against  sheriff  and  their 
sureties. 

5050  (615).  When  the  cause  of  amercement  is  for  refusing  to  pay  over 
money  collected  as  aforesaid,  the  said  sheriff  or  other  officer  shall  not  be  amerced  in 
a  greater  sum  than  the  amonnt  so  withheld,  with  ten  per  centum  thereon. 

5051  (516).  When  ezecntion  shall  be  issued  in  any  county  in  this  state,  and 
directed  to  the  sheriff  or  coroner  of  another  COnnty,  it  simll  be  lawful  for  such 
sheriff  or  coroner  having  the  execution,  after  having  discharged  all  the  duties  re- 
quired of  him  by  law^  to  inclose  such  execution,  by  mail,  to  the  clerk  of  the  court 
who  issued  tlie  same.  On  proof  being  made  by  such  sheriff  or  coroner  that  the  execu- 
tion was  mailed  soon  enough  to  have  reached  the  office  where  it  was  issued  within  the 
time  prescribed  by  law,  the  sheriff  or  coroner  shall  not  be  liable  for  any  amercement 
or  penalty,  if  it  do  not  reach  the  office  in  due  time. 

5052  (517).  No  sheriff  shall  forward  by  mail  any  money  made  on  any  such 
execution,  unless  he  shall  be  specially  instructed  to  do  it  by  the  plaintiff,  his  agent, 
or  attorney  of  record.  In  all  cases  of  a  motion  to  amerce  a  sheriff  or  other  offi- 
cer of  any  county  other  than  the  one  from  which  the  execution  issued,  notice  in 
writing  shall  be  given  to  such  officer,  as  hereinbefore  required,  by  leaving  it  with 
him,  or  at  his  office,  at  least  fifteen  days  before  the  first  day  of  the  term  at  which 
such  motion  shall  be  made,  or  by  transmitting  the  notice  by  mail  at  least  sixty  days 
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prior  to  the  first  day  of  the  term  at  which  sach  motion  shall  be  made.  All  amafOO* 
mentSy  so  procured,  shall  be  entered  on  the  record  oC  the  court,  and  shall  haiw 
the  same  force  and  effect  as  a  judgment 

5053  (518).  Each  and  everj  surety  of  any  sheriff  or  other  officer  may  be  nude 
a  party  to  the  judgment  as  rendered  as  aforesaid,  against  the  sheriff  or  other  officer, 
by  action,  to  be  commenced  and  prosecuted  as  in  other  cases.  But  the  goods  and 
chattels,  lands  and  tenements  of  any  such  surety  shall  not  be  liable  to  be  taken  on 
execution,  when  sufficient  goods  and  chattels,  lands  and  tenements  of  the  sheriff  or 
other  officer,  against  whom  execution  may  be  issued,  can  be  found  to  satisfy  the 
.same.  Nothing  herein  contained  shall  prevent  either  party  from  proceeding  against 
such  sheriff  or  other  officer  by  attachment,  at  his  election. 

See  29, 525  (45  N.  W..  780). 

5054  (519).  In  cases  where  a  sheriff  or  other  officer  may  be  amerced,  and 
shall  not  have  collected  the  amount  of  the  original  judement,  hie  shall  be  permitted 
to  sue  out  an  execution,  and  collect  the  amount  of  said  jndgment  in  the  name  of 
the  original  plaintiff,  for  his  own  use. 

Sec  520  repealed  1875,  p.  88. 

HOMESTEAD  AND  OTHEB  EXEMPTIONS. 

5055  (521).  All  heads  of  fEimilies  who  have  neither  lands,  town  lots,  or 
houses  subject  to  exemption  as  a  homestead,  under  the  laws  of  this  state  shall  have 
exempt  from  forced  sale  on  execution  the  sum  of  five  hundred  dollars  in  personal 
property, 

A  party  moYing  into  thin  state  with  intention  of  residing,  even  though  be  has  no  dwelling,  is 
entitled  to  his  exemption.  12,  628  (12  N.  W.,  94).  See  13,  266  (13  K.  W.,  282).  Exempt  |m>p- 
erty  may  be  claimed  at  any  time  before  it  is  sold.  12,  627  (12  K.  W.,  94);  13,  206  (13  N.  W., 
176).  Resident  alien  entitled  to  exemption  2,  9.  Debtor  wno  owns  hoase  which  he  occapies  as 
homestead,  is  not  entitled  to  exemption,  although  it  is  incumbered  for  all  it  is  worth.  13,  321  (14 
N.  W.,  409).  Nor  w^ere  he  lives  upon  land  though  he  has  not  proved  up.  7,  184.  Any  intern!  In 
land  bars  this  claim.  17,  352  (23  N.  W.,  509).  Cannot  have  both  a  home  and  $500.  17,  470 
(23  N.  W.,  364).  Partnership  property  not  exempt.  17,136.  Members  of  partnership  not  en- 
titled to  exemptions  out  of  partnership  assets.  3,  262.  Exempt  property  under  an  aXtadvm/ttd, 
cannot  be  released  under  these  sections,  but  may  be  released  by  an  order  of  the  justice.  12,  496 
(11  N.  W.,  868).  This  decision  has  been  overruled.  26,  243  (41  N.  W.,  1002);  27,  601  (43  N. 
W.,  361).  Attempted  transfer  of  property  to  wife,  not  a  waiver  of  exemption  by  husband.  27, 
501  (43  N.  W.,  361).  Will  be  liberally  construed;  claimant  can  replevin  or  sue  for  value;  is  not 
concluded  by  order  holding  the  attachment  good,  etc  26,  242  (41  N.  W.,  1002).  Debtor  to  avail 
himself  of  exemption  must  file  inventory.  21,  543  (32  N.W.,  599).  Referred  to,  12,  412  (11 
N.  W.,  861). 

6056  (522).  Any  person  desiring  to  avail  himself  of  the  exemption  as  provided 
for  in  the  preceding  section,  must  file  an  inventoryy  under  oath,  in*  the  court  where 
the  judgment  is  obtained,  or  with,  the  officer  holding  the  ezepution,  of  the  whole 
of  the  personal  property  owned  by  him  or  them  at  any  time  before  the  sale  of  the 
property;  and  it  shall  be  the  duty  of  the  officer  to  whom  the  execution  is  directed 
to  call  to  his  assistance  three  disinterested  freeholders  of  the  oounty  where  the 
property  may  be,  who,  after  being  duly  sworn  by  said  officer,  shall  appraise  ^id 
property  at  its  cash  value. 

5057  (523).  Upon  such  inventory' and  appraisement  being  completed,  the  de- 
fendant in  execution,  or  his  authorized  agent,  may  select  from  such  inventory  an 
amount  of  such  property,  not  exceeding,  according  to  such  appraisal,  the  amount 
of  value  herein  exempted,  but  if  neither  such  defendant  nor  his  agent  shall  ap- 
pear and  make  such  selection,  the  officer  shall  make  the  same  for  him. 

/:058  (524).  Nothing  in  this  subdivision  shall  be  considered  as  exempting 
any  real  or  personal  property  fit>m  levy  and  sale  for  taxes. 

Sees.  525  to  528  repealed  1875,  p.  48. 
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5059  (529).  Nothing  in  this  subdivision  shall  be  considered  as  ezemptillg 
anj  real  estate  from  taxatioil  or  sale  for  taxes. 

6060  (530).  [Chattels  exempt.] — ^No  property  hereinafter  mentioned  shall 
be  liable  to  attachment,  execution,  or  sale,  on  any  final  process  issued  from  any  court 
in  this  state,  against  any  person  being  a  resident  of  this  state  and  the  head  of  a 
family.  First — ^The  family  Bible.  Second — Family  pictures,  school  books,  and 
ilibrary  for  the  use  of  the  family.  Third — A  seat  or  pew  in  any  house  or  place  of 
public  worship.  Fourtii — A  lot  in  any  burial  ground.  Fiftli — All  necea«ary  wear- 
ing apparel  of  the  debtor  and  his  family.  All  beds,  bedsteads,  and  bedding  neces- 
sary for  the  use  of  such  family.  All  stoves  and  appendages  put  up  or  kept  for 
the  use  of  the  debtor  and  his  family,  not  to  exceed  four.  All  cooking  utensils,  and 
all  other  household  furniture  not  herein  enumerated,  to  be  selected  by  the  debtor. 
not  exceeding  in  value  one  hundred  dollars.     Sixili — One  cow,  three  hogs,  and  all 

gigs  under  six  months  old,  and  if  the  debtor  be  at  the  time  actually  engaged  in  the 
usiness  of  agriculture,  in  addition  to  the  above,  one  yoke  of  oxen,  or  a  pair  of 
horses  in  lieu  thereof;  ten  sheep,  and  the  wool  therefrom,  either  in  the  raw  material 
or  manufactured  into  yarn  or  cloth;  the  necessary  food  for  the  stock  mentioned  in 
this  section  for  the  period  of  three  months;  one  wagon,  cart,  or  dray,  two  plows, 
and  one  drag;  the  necessary  gearing  for  the  team  herein  exempted;  and  other  farm- 
ing implements  not  exceeding  fifty  dollars  in  value.  Seventh — The  provisions  for 
the  debtor  and  his  fiimily  necessary  for  six  months'  support,  either  provided  or 
growing,  or  both,  and  fuel  necessary  for  six  months.  Etgkth — The  tools  and  in- 
struments of  any  mechanic,  miner,  or  other  person,  used  and  kept  for  the  purpose  of 
-carrying  on  his  trade  or  business.  The  library  aind  implements  of  any  professional 
man.  All  of  which  articles  hereinbefore  intended  to  be  exempt,  shall  be  chosen  by 
the  debtor,  his  agent,  clerk,  or  legal  representative,  as  the  case  may  be. 

Debtor  is  entitled  to  these  exemptions  in  addition  to  the  $500  allowed  by  section  5055.  10, 
434  (6  N.  W.,766).  Team  of  males,  wagon,  and  haraess,  exempt.  OfiScer  most  call  appraisers. 
^,  92.     Wife  can  hold  exempt  property  when  hnsband  has  absconded.     10,  117  (4  N.  W.,  934). 

6061  (531).  Nothing  in  this  chapter  shall  be  so  construed  as  to  exempt  any 
pcoperty  in  this  state  from  execution  or  attachment  for  clerks',  laborers',  or  me- 
chanics' wages  for  money  due  and  owing  by  any  attorney  at  law  for  money 
or  other  valuable  consideration  received  by  said  attorney  for  auy  person  or  persons, 
*nor  shall  anything  in  this  chapter  be  construed  to  exempt  from  execution  or  at- 
tachment property  of  the  value  of  more  than  five  hundred  dollars  ($500)  for  any 
debt  contracted  by  any  person  in  the  purchase  of  the  actual  necessailes  of  life  for 
himself  or  family,  or  for  any  person  or  persons  who  were  at  the  time  of  contracting 
mich  debt  depettdenlMrpon'sueh' person *pur€httBing.the  same.for  support;  Provided^ 
Thatwhe^  the. debt  contcacted.there(br  shall  be.dqemj^,the  debt  of  both  husband 
and  wife;  And  provided  furtlier,  That  nothing  herein  contained  shall  be  construed 
to  exempt  in  the  aggregate  more  than  five  hundred  dollars  worth  of  personal  prop- 
erty to  both  husband  and  wife. 

Amended  1869,  p.  67.     All  after  *  added  1887,  p.  649.    One  laborer  cannot  garnishee  another 
for  money  earned  within  sixty  days.     22,  190  (34  N.  W.,  364). 

Sec.  5062.  **An  act  to  exempt  laborers',  mechanics',  and  clerks'  wages  in  the  hands  of  em- 
ployers, from  execution,  attachment,  and  garnishee  process.-'     1869,  p,  170.     In  force  February  15. 

5062.  The  wages  of  laborers,  mechanics,  and  clerks  who  are  heads  of  fami- 
lies, in  the  hands  of  those  by  whom  such  laborers,  mechanics,  or  clerks  may  be 
employed,  both  before  and  after  such  wages  shall  be  due,  shall  be  exempt  from  the 
operation  of  attachment,  execution,  and  garnishee  process;  Provided,  That  not  more 
than  sixty  days'  wages  shall  be  exempt;  Provided  further^  That  nothing  in  this  act 
shall  be  so  construed  as  to  protect  the  wages  of  persons  who  have  or  are  about  to 
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abfloond  or  leave  the  state  from  tbe  provisions  of  law  now  in  force  upon  that  sob- 
jeot;  Provided  further ^  That  nothing  in  this  act  shall  be  so  oonstroed  as  to  permit 
the  attachment  of  sixty  days'  wages  m  the  hands  of  the  employer. 

Appliei  to  heftds  of  fomllies  who  are  iioiir«sld«nti  of  the  state.  19, 180  (27  K.  W.»  90).  Ek* 
empt  wages  taken  by  creditor  may  be  recoYered  back.  IT,  205  (22  N.  W.,  418).  Wages  of  laboier 
for  sixty  days  exempt.  Either  party  may  bring  to  the  attention  of  the  conrt  foctt  showing  mxmBf 
ia  exempt.  If  garnishee  pay,  action  may  be  maintained  against  him  for  recovery.  Exempt  money 
not  subject  to  frandnlent  alienation.  22,  757  (36  N.  W.,  139).  A  foreign  corporation  cannot  be^ 
gamisheed  in  this  state.  19, 175  (27  N.  W.,  90).  Justice  cannot  be  compelled  to  release  exempt 
wages  from  garnishment  after  case  is  taken  to  district  court  27,  56  (42  N.  W.,  762).  Dnty  of 
garnishee  to  set  up  in  garnishee  answer  debtor^s  exemptions  if  he  knows  them.  19,  247  (27  N.  W.» 
103). 

Sec.  5063.  "An  act  to  exempt  from  levy  and  sale  on  execution  or  attachment  all  penautt 
money,  and  property  purchased  and  improTed  exclusively  therewith,  of  the  soldiers^  aaflon,  and 
marines  who  were  disabled  in  the  service  of  the  United  States. '^    1887,  p.  656.    In  force  July  1. 

6063.  That  in  addition  to  the  exemptions  now  provided  for  by  the  oode  of 
civil  procedure,  there  shall  also  be  exempt  from  levy  and  sale  upon  execatioii  or 
attachment,  to  every  resident  of  the  state  of  Nebraska,  who  became  disabled  in  the 
service  of  the  United  States  as  a  soldier,  sailor,  or  marine,  all  pension  money 
hereafter  received  and  all  property  hereaifter  purchased  and  improved  exclusively 
therewith,  not  exceeding  two  thousand  dollars  ($2,000)  in  valne^  of  and  belonging  to 
such  soldier,  sailor,  or  marine. 

Sees.  5064  to  506^.  *'An  act  to  provide  for  the  better  protection  of  the  earnings  oi  laboren^ 
•errants,  and  other  employes  of  corporations,  firms,  or  individuals  engaged  in  interstate  bnsinesB.'^ 
1880,  p.  369.    In  force  March  29. 

6064.  That  it  be  and  is  hereby  declared  unlawful  for  any  creditor  of,  or 
other  holder  of  any  evidence  of  debt,  book  account,  or  claim  of  any  name  or  nature 
against  any  laborer,  servant,  clerk,  or  other  employee,  of  any  corporation,  firm,  or 
individual,  in  this  state,  for  the  purpose  below  stated,  to  sell,  assign,  transfer,  or  by 
any  means  dispose  of  any  such  claim,  book  account,  bill,  or  debt  of  any  name  or 
nature  whatever,  to  any  person  or  persons,  firm,  corporation,  or  institution,  or  to  in* 
stitute,  in  this  state  or  elsewhere,  or  prosecute  any  suit  or  action  for  any  such  claim 
or  debt  against  any  such  laborer,  servant,  clerk,  or  employee  by  any  process  seeking 
to  seize,  attach,  or  garnish  the  wages  of  such  person  or  persons  earned  within  sixty 
days  prior  to  the  commencement  of  such  proceeding,  for  the  purpose  of  avoiding 
the  effect  of  the  laws  of  the  state  of  Nebraska  concerning  exemptions. 

6065.  That  it  is  hereby  declared  unlawftll  for  any  person  or  persons  to  aid,. 
assist,  abet,  or  counsel  a  violatioil  of  section  one  of  this  act  for  any  purpose  what* 
ever. 

6066.  In  any  proceeding,  civil  or  criminal,  growing  out  of  a  breach  of  sec- 
tions one  or  two  of  this  act,  proof  of  the  institution  of  a  suit,  or  service  of  garn»b- 
ment  summons  by  any  persons,  firm,  or  individual,  in  any  court  of  any  state  or 
territory  other  than  this  state,  or  in  this  state,  to  seize  by  process  of  garnishment  or 
otherwise,  any  of  the  wages  of  such  persons  as  defined  in  section  one  of  this  afst^ 
shall  be  deemed  p^'ima-faoie  evidence  of  an  evasion  of  the  laws  of  the  state  of 
Nebraska  and  a  breach  of  the  provisions  of  this  act  on  the  {>art  of  the  creditor  or 
resident  in  Nebraska  causing  the  same  to  be  done. 

6067.  Any  pei*son8,  firm,  company,  corporation,  or  business  institution  gailtv 
of  a  violation  of  sections  one  or  two  of  this  act  shall  be  liable  to  the  party  injnred 
through  such  violation  of  this  act,  for  the  amount  of  the  debt  sold,  assigned,  trans- 
ferred, garnished  or  sued  upon,  with  all  costs  and  expenses  and  a  reasonable  attorney's 
fee,  to  be  recovered  in  any  court  of  competent  jurisdiction  in  this  state;  and  ahaU 
further  be  liable  by  prosecution  to  punishment  by  a  fine  not  exceeding  the  sum 
of  two  hundred  dollars  and  costs  of  prosecution. 
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CHAPTER  II. — ^PROCEEDINGS  IN  AID  OF  EXECUTION. 

6068  (532).  Where  a  judgment  debtor  has  not  personal  or  real  property  sub- 
ject to  levy  on  execution,  sufficient  to  satisfy  the  judgment,  any  interest  which  he 
may  have  in  any  banking,  turnpike,  bridge,  or  other  joint  stock  company,  or  any 
interest  he  may  have  in  any  money,  contracts,  claims,  or  choses  in  action,  due  or  to^ 
become  due  to  him,  or  in  any  judgment  or  decree,  or  any  money,  goods,  or  effects^ 
which  he  may  have  in  possession  of  any  person,  body  politic,  or  corporate,  shall  be 
Babject  to  the  payment  of  such  judgment  by  proceedings  in  equity,  or  as  in  this 
chapter  prescribed. 

An  aUegation  in  petitUm  *'  that  defendant  has  no  property  whatever  snbjeot  to  sale  on  execn^ 
tion  »  is  sufficient.     18,  39  (24  N.  W.,  383).    Cited,  1 2,  621  (12  N.  W.,  96). 

5069  (633).  When  an  execution  against  the  property  of  a  judgment  debtor,  or 
one  of  the  several  debtors  in  the  same  judgment,  is  issued  to  the  sheriff  of  a  county 
where  he  resides,  or,  if  he  do  not  reside  in  the  state,  to  the  sheriff  of  the  county 
where  the  jndgment  was  rendered,  or  a  transcript  of  a  justice's  judgment  has^ 
been  filed,  is  returned  unsatiBfled  in  whole  or  in  part,  the  judgment  creditor  is 
entitled  to  an  order  from  a  probate  judge  or  a  judge  of  the  district  court  of  the 
county  to  which  the  execution  was  issued,  requiring  such  debtor  to  appear  and  an^ 
8Wer  concerning  his  property,  before  such  judge,  or  referee  appointed  by  such 
judgevat  a  time  and  place  specified  in  such  order,  within  the  county  to  which  th^^ 
execution  was  issued.  ' 

Must  obtain  Jadgment  before  order  had.  9,  485  (4  N.  W.,  67V  Judgment  must  be  ren- 
dered  and  execntion  issned  and  returned  nnsatisfied  before  creditor's  bill  will  lie.     3,  387. 

5070  (534).  After  the  issuing  of  an  execution  against  property,  and  upon  proof 
by  affidavit  of  the  judgment  creditor  or  otherwise,  to  the  satsfaction  of  the  district 
court  or  a  judge  thereof,  or  a  probate  judge  of  the  county  in  which  the  order  may 
be  served,  that  the  judgment  debtor  has  property  which  he  unjustly  refuses  to- 
apply  towards  the  satisfElction  of  the  judgment,  such  court  or  judge  may,  by 
oraer,  require  the  judgment  creditor  to  appear  at  a  time  and  place  in  said  county 
to  answer  concerning  the  same.  And  such  proceedings  may  thereupon  be  had 
for  the  application  of  the  property  of  the  Judgment  debtor  towards  the  satisfaction^ 
of  the  judgment  as  are  prescribed  in  this  chapter. 

5071  (535).  Instead  of  the  order  requiring  the  attendance  Of  the  judgment 
debtor,  as  provided  in  the  last  two  sections,  the  judge  may,  upon  proof  to  his 
satis&ction,  by  affidavit  of  the  party  or  otherwise,  that  there  is  danger  of  the  debtor 
leaving  the  state  or  concealing  himself  to  avoid  the  examination  herein  mentioned, 
issue  a  warrant,  requiring  the  sheriff  to  arrest  him  and  bring  him  before  such  judge 
within  the  county  in  which  the  debtor  may  be  arrested.  Such  warrant  can  be 
issued  only  by  a  probate  judge,  or  a  judge  of  the  district  court  of  the  county  in 
which  such  debtor  resides  or  may  be  arrested.  Upon  being  brought  before  the 
judge,  he  shall  be  examined  on  oath,  and  other  witnesses  may  be  examined  on  either 
side,  and  if  on  such  examinaUon  it  ap|^r  that  there  is  danger  of  the  debtor  leav- 
ing the  state,  and'  that'  he  lias  property  which  he  unjustly  refuses  to  apply  to  such 
judgment,  he  may  be  ordered  to  enter  into  an  und^rtaKing,  in  such  sum  as  the  judge 
aiay  prescribe,  with  one  or  more  sureties,  that  he  will  from  time  to  time  attend  for 
examination  before  the  judge  or  referee  as  shall  be  directed.  In  default  bf  entering 
into  such  undertaking,  he  may  be  committed  to  the  jail  of  the  county  by  warrant 
of  the  judge,  as  for  a  contempt. 

5072  (536).  No  person  shall,  on  examination  pursuant  to  this  chapter,  be 
eZCTlsed  from  answering  any  question  on  the  ground  that  his  examination  will 
tend  to  convict  him  of  a  fraud,  but  his  answer  shall  not  be  used  as  evidence  against, 
him  in  a  prosecution  for  such  fraud. 
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6073  (537).  After  the  issuing  of  execution  against  property,  any  penoOL  in- 
debted to  the  judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his  debt, 
or  so  much  thereof  as  may  be  necessary  to  satisfy  the  ezecutioilt  and  the  sheriff's 
receipt  shall  be  a  sufficient  dischar^  for  the  amount  so  paid  or  directed  to  be  cred- 
ited by  the  judgment  creditor  on  the  execution. 

5074  (638).  After  the  issuing  or  return  of  an  execution  against  property  of 
the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same  judgment,  and 
upon  proof  by  affidavit  or  otherwise  to  the  satisfaction  of  the  Judge,  that  any  per^ 
son  or  corporation  has  property  of  such  judgment  debtor,  or  is  indebted  to  him, 
the  judge  may,  by  an  order,  require  such  person  or  corporation,  or  any  officer  or 
member  thereof,  to  appear  at  a  specified  time  and  place,  within  the  county  in  which 
such  person  or  corporation  may  be  served  with  the  order  to  answer,  and  answer 
<x>nceming  the  same.  The  judge  may  also,  in  his  discretion,  require  notice  of  such 
proceeding  to  be  given  to  any  party  in  the  action,  in  such  manner  as  may  seem  to 
him  proper. 

5075  (£39).  Witnesses  may  be  required,  upon  the  order  of  the  judge,  or  by  a 
subpoena  isSbed  by  the  clerk  of  the  district  court,  to  appear  and  testify  upon  any 
proceedings  under  this  chapter,  in  the  same  manner  as  upon  the  trial  of  an  issue. 

5076  (540).  The  party  or  witness  may  be  required  to  attend  before  the  judge, 
or  before  a  referee  appointed  by  the  court  or  judge.  If  before  a  referee,  the  exam- 
ination must  be  taken  by  the  referee  and  certified  by  the  judge.  All  examina^ 
tions  and  answers  before  a  judge  or  referee  under  this  chapter  must  be  on  oath,  but 
when  a  corporation  answers,  the  answer  must  be  on  the  oath  of  an  officer  thereof. 

5077  (541).  The  judge  may  order  any  property  of  the  judgment  debtor  not 
exempt  by  law,  in  the  hands  of  either  himself  or  any  other  person  or  corporation, 
or  dne  to  the  judgment  debtori  to  be  applied  towards  the  satisfaction  of  the 
judgment;  but  the  earnings  of  the  debtor  for  his  personal  services,  at  anytime 
within  three  months  next  preceding  the  order,  cannot  be  so  applied,  where  it  is 
made  to  appear  by  the  debtor's  affidavit,  or  otherwise,  that  such  earnings  are  neces- 
sary for  the  use  of  a  family  supported  wholly  or  partly  by  his  labor. 

5078  (542).  The  judge  may  also,  by  order,  appoint  the  sheriff  of  the  proper 
<x)unty,  or  other  suitable  person,  a  receiver  oi  the  propertv  of  the  judgment 
debtor,  in  the  same  manner,  and  with  the  like  authority  as  if  the  appointment  was 
made  by  the  court.  The  jndee  may  also,  by  order,  forbid  a  transfer  or  other 
<lisposition  of  the  property  ot  the  judgment  debtor,  not  exempt  by  law,  and  any 
interference  therewith. 

5079  (543).  If  the  sheriff  shall  be  appointed  receiver,  he  and  his  sureties 
shall  be  liable  on  his  official  bond  for  the  faitiiful  discharge  of  his  duties  as  sudi 
receiver;  if  any  other  parson  shall  beappointtd  receiver,  he. shall  give  a  written 
undertaking  in  such  sum  as  sliall  be  prescribed  by  the  judge,  with  one  or  more 
sureties,  to  the  effect  that  he  will  faithfully  discharge  his  duties  of  receiver,  and  he 
shall  also  take  an  oath  to  the  same  effect  before  acting  as  such  receiver.  The  un- 
dertaking mentioned  in  this  section  shall  be  to  the  state  of  Nebraska,  and  actions 
may  be  prosecuted  for  a  breach  thereof,  by  any  person  interested,  in  the  same  man- 
ner as  upQn  a  sheriff's  official  bond. 

5080  (544).  The  judge  or  referee,  acting  under  the  provisions  of  this  chapter, 
shall  have  power  to  continne  his  proceedings  from  time  to  time  until  they  are 
•completed. 

5081  (545).  The  judge  may,  in  his  discretion,  order  a  reference  to  a  referee 
■agreed  upon  or  appointed  by  him,  to  report  the  evidence  of  facts. 

5082  (546).  If  any  person,  party,  or  witness  disobey  an  order  of  the 
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jadge,  or  referee,  duly  served,  such  person,  party,  or  witness  may  be  punished  by 
the  judge  as  for  contempt,  *and  if  a  party,  he  shall  be  committed  to  the  jail  of  the 
oounty  wherein  the  proceedings  are  pending,  until  he  shall  comply  with  such  order; 
or,  in  case  he  has,  since  the  service  of  such  order  upon  him,  rendered  it  impossible 
for  him  to  comply  therewith,  until  he  has  restored  to  the  opposite  party  what  such, 
party  has  lost  by  such  disobedience,  or  until  discharged  by  due  course  of  law. 
AU  after  *  added  1875,  p.  39. 

5083  (547).  The  orders  to  judgment  debtors  and  witnesses,  provided  for  m 
this  chapter,  shall  be  in  writing  and  signed  by  the  judge  making  the  same,  and 
shall  be  served  as  a  summons  in  other  cases.  The  judge  shall  reduce  all  his  orders 
to  writing,  which,  together  with  a  minute  of  his  proceedings,  signed  by  himself, 
shall  be  filed  with  the  clerk  of  the  court  of  the  county  in  which  the  judgment  is 
rendered,  or  the  transcript  of  the  justice  filed,  and  the  clerk  shall  enter  on  his  exe- 
cution docket  the  time  of  filing  the  same. 

5084  (548).  The  jud^e  shall  allow  to  clerks,  sherifls,  referees,  receivers,  and 
witnesses  such  compensation  as  is  allowed  for  like  services  in  other  cases,  to  be 
taxed  as  costs  in  the  case,  and  shall  enforce  by  order  the  collection  thereof  from 
such  party  or  i)arties  as  ought  to  pay  the  same. 

5085  (549).  The  probate  judge  shall  be  allowed  for  his  services,  under  thi» 
chapter,  the  sum  of  three  dollars  in  each  case,  and  such  fees  as  are  allowed  by  law 
to  clerks  of  the  district  for  similar  services. 

OHAPTEB  in. — EXECUTIONS  AGAINST  THE  PERSON. 

6086  (550).  An  execution  against  the  person  of  a  judgment  debtor  shall  re- 
quire the  officer  to  arrest  such  debtor  and  commit  him  to  the  jail  of  the  county 
until  he  pay  the  judgment,  or  be  discharged  according  to  law. 

5087  (551).  An  ezecntion  against  the  person  of  the  debtor  may  be  issned 
upon  any  judgment  for  the  payment  of  money.  First — ^When  the  judgment  debtor, 
has  removed,  or  begun  to  remove  any  of  his  property  out  of  the  jurisdiction  of  the 
court,  with  intent  to  prevent  the  collection  of  the  money  due  on  the  judgment. 
8ec(md — When  he  has  property,  rights  in  action,  evidences  of  debt,  or  some  inter- 
est or  stock  in  some  corporation  or  company,  which  he  fraudulently  conceals  with 
like  intent.  Third — When  he  has  assigned  or  dis|)osed  of  all  or  any  part  of  hifr 
property,  or  rights  in  action,  or  has  converted  the  same  into  money,  with  intent  to 
defraud  his  creditors,  or  with  the  intent  to  prevent  such  property  from  being  taken 
ioto  execution.  Fourth — When  he  fraudulently  contracted  the  debt,  or  incurred  the 
obligation  upon  which  the  judgment  was  rendered.  Fifth — When  he  was  arrested 
on  an  order  before  judgment,  and  has  not  been  discharged  as  an  insolvent  debtor^ 
or  the  order  has  not  been  set  aside  as  improperly  made. 

6088  (552).  An  ezecntion  against  the  person  of  the  debtor  can  be  issued  only 
when  the  same  is  allowed  by  the  supreme  court,  district  court,  or  probate  court,  or 
any  judge  of  either,  upon  being  satisfied,  by  the  affidavit  of  the  judgment  creditor, 
or  his  attorney,  and  such  other  evidence  as  may  be  presented,  of  the  existence  of  one 
more  of  the  particulars  mentioned  in  the  last  preceding  section. 

5089  (553).  A  jnstlce  of  the  peace  may  issue  an  ezecntlon  against  the 
person  of  a  judgment  debtor,  upon  beiug  satisfied  of  the  existence  of  one  or  more  of 
the  same  particulars,  by  the  like  affidavit  and  evidence. 

5090  (554).  In  all  cases  in  which  the  judgment  debtor  was  arrested  before 
judgment,  and  where  the  order  for  such  arrest  has  not  been  adjudj^  improper, 
an  execution  aorainst  the  person  of  such  judgment  debtor  may  issue  of  course. 

5091  (555).  Any  person  taken  in  execution  as  aforesaid  shall  be  discharged 
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by  delivering  or  setting  off  to  the  officer  serving  the  same^  if  issued  from  a  ooart  of 
record,  real  or  personal  property,  if  issued  from  a  justice  of  the  peace,  penoeal 
property  only,  sufficient  to  satisfy  the  judgment  and  costs  for  which  the  writ  iasoei 

6092  (666).  The  death  of  a  person  under  arrest  in  an  action  does  not  Bit- 
isfy  the  juagmenty  but  an  execution  may  issue  thereon,  as  if  the  arrest  had  been 
«nade. 

6093  (667).  If  a  person  imprisoned  under  an  order  of  arrest  made  b^ore 
Judgment  is  not  charged  in  execution  within  ten  days  after  judgment,  he  shall  be 
discharged  from  such  imprisonment. 

Cited,  24,  69  (38  N.  W.,  28). 

6094  (|668).  In  cases  of  commitment  under  this  chapter,  or  upon  arrest  before 
or  after  judgment  in  civil  cases,  the  person  imprisoned,  in  case  of  his  inabllityto 
perform  the  act  or  endure  the  imprisonment  may  be  disdiarged  from  imprison- 
«nent  by  the  court  or  judge  oommittine  him,  or  the  court  or  judge  thereof  in  wbidi 
<the  judgment  was  or  might  be  rendered,  on  such  terms  as  may  be  just. 

OHAPTEB  rV.— EXECUTIONS  FOB  THE  DELHTEBY  OP  BEAL  PBOPBBTY. 

6096  (669).  If  the  execution  be  for  the  delivery  of  the  possession  of  real  prop- 
^vtjf  it  shall  require  the  officer  to  deliver  the  same,  particularly  describing  the 
property,  to  the  party  entitled  thereto,  and  may  at  the  same  time  require  the  officer 
to  satisfy  any  costs  or  damages  recovered  in  the  same  judgment,  out  of  the  goodi 
9ind  chattels  of  the  party  against  whom  it  was  rendered,  and  for  want  of  such  goods 
and  chattels,  then  out  of  the  lands  and  tenements,  and  in  this  respect  it  shall  be 
deemed  an  execution  against  the  property. 

6096  (660).  When  the  judgment  is  not  for  the  recovery  of  money  or  red 
property,  the  same  may  be  enforced  by  attachmenti  by  the  court  rendering  the 
judgment,  upon  motion  made,  or  by  a  rule  of  the  court  upon  the  defendant;  bat 

in  either  case, 'notice  of  the  motion,  or  a  service  of  a  copy  of  the  rule  shall  be 
onade  on  the  defendant  a  reasonable  time  before  the  order  ot  attachment  is  made. 

GHAPTEB  V. — JUDGMENT  BEFOBE  JUSTICES  OP  THE  PEACE. 

6097  (661).  In  all  cases  in  which  Indgments  shall  be  rendered  by  a  justice  of 
the  peace,  the  party  in  whose  favor  the  judgment  shall  be  rendered  may  file  a 
transcript  of  such  iudgment  in  the  office  of  the  clerk  of  the  district  court  of 
the  county  in  which  the  judgment  was  rendered,  and  thereupon  the  clerk  shall,  on 
the  day  on  which  the  same  shall  be  filed,  enter  the  case  on  the  execution  docket,  to- 
gether with  the  amount  of  the  judgment  and  the  time  of  filing  the  transcript. 

All  proceedings  aAer  transcript  filed  in  district  conrt  should  be  had  in  district  coart  20, 
314  (30  K.  W.,  61).  Jndgnient  entered  and  transcript  filed  in  district  conrt  against  W.  G.  A  J.  L 
Bowman  sufficient  to  attach  lien.  2,  285.  If  paid,  though  under  protest,  to  derk  of  district  coart 
^f  another  county,  where  transcript  has  first  been  filed,  amount  cannot  be  recovered  back.  24, 
95  (38  N.  W.,  32).  Judgment  of  justice  cannot  be  transcripted  directly  to  another  county.  I89 
439  (25  N.  W.,  582).  But  judgment  of  county  court  can.  IS,  562  (26  N.  W.,  253).  Cited,  12, 17 
<10N.W.,403). 

5098  (562).  Such  judgment,  if  the  transcript  shall  be  filed  in  term  time, 
shall  have  a  lien  on  the  real  estate  of  the  judgment  debtor,  from  the  day  of  the  fihng; 
if  filed  in  vacation,  as  against  the  judgment  debtor,  said  judgment  shall  have  a  lien 
from  the  day  of  the  filing,  and  as  against  subsequent  judgment  creditors  from  the  first 
day  of  the  next  succeeding  term,  in  the  same  manner,  and  to  the  same  extent  as  if 
the  judgment  had  been  rendered  in  the  district  court. 

5099  (563).  Execution  may  be  issned  thereon  to  the  sheriff  by  the  clerk 
of  the  court,  in  the  same  manner  as  if  the  judgment  had  been  taken  in  court,  and 
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the  sheriff  shall  execute  and  retom  the  same  as  other  executions;  and  in  case  of  sale 
•of  real  estate^  his  proceedings  shall  be  examined  and  approved  by  the  courts  as  io 
other  cases. 

Cited,  12, 18  (10  N.  W.,  403). 

5100  (664).  The  justice  of  the  peace  shall  certiiy  on  the  transcript  the 
:aiIlOimty  if  any,  paid  on  such  judgment  The  oosts  of  the  transcript,  the  filing 
<}{  the  same,  and  tne  entiy  of  the  case  on  the  execution  docket,  shall  be  paid  by  the 
jMirty  filing  the  same,  and  not  be  taxed  to  the  other  party. 

TITLE  XV. — Miscellaneous  Proceedings. 

CHAPTER  L — OFFER  TO  COMPROMISE. 

6101  (565).  The  defendant  in  an  action  for  the  recovery  of  money  only,  maV| 
at  any  time  before  the  trial,  serve  upon  the  plaintiff,  or  his  attorney,  an  offer  in 
'writing,  to  allow  judgment  to  be  taken  against  him  for  the  sum  specified  therein. 
If  the  plaintiff  accept  the  offer,  and  give  notice  thereof  to  the  defendant  or  his  at- 
torney, within  five  days  after  the  offer  is  served,  the  offer,  and  an  affidavit  that  the 
notice  of  acceptance  was  delivered  in  the  time  limited,  may  be  filed  by  the  plaintiff, 
or  the  defendant  may  file  an  acceptance,  with  a  copy  of  the  offer  verified  by  affi- 
davit; and  in  either  case,  the  offer  and  acceptance  shall  be  noted  in  the  journal,  and 
Jndgllieilt  shall  be  rendered  accordingly.  If  the  notice  of  acceptance  be  not 
given  in  the  period  limited,  the  offer  shall  be  deemed  withdrawn,  and  shall  not 
be  given  in  evidence,  or  mentioned  on  the  trial.  If  the  defendant  fails  to  obtain 
judgment  for  more  than  was  offered  by  the  defendant,  he  shall  pay  the  defendant's 
costs  from  the  time  of  the  offer. 

Offer  mast  be  made  in  open  ooort  or  notice  served  to  carry  sobseqnent  costs.  18,  532  (26  N. 
W.,  363],     Does  not  apply  to  ad  quod  damnum  case.     17,  423  (23  N.  W.,  9). 

5102  (566).  ,Tbe  making. of  an. offer  pursuant  to  the  provisions  contained  in 

the  foregoing  section,  shieill  not  be  a  cause'for  a  continuance  of  an  action,  or 

a  postponement  of  a  trial. 

CHAPTER  n. — SUBMITTINO  A  CONTROVERSY. 

6103  (567).  Parties  to  a  question  which  might  be  the  subject  of  a  civil  action, 
«n&y;  without  action,  agree  upon  a  case  containing  the  facts  upon  which  the  con- 
troversy depends,  and  present  a  submission  of  the  same  to  any  court  which  would 
have  jurisdiction  if  an  action  had  been  brought^  But  it  must  appear  by  affidavit 
that  the  controversy  is  real,  and  the  proceedings  in  good  faith,  and  determine  the 
rights  of  the  parties.  The  court  shall  thereupon  hear  and  determine  the  case  and 
render  judgment  as  if  an  action  were  pending. 

See  21,  647  (33  N.  W.,  496);  22,  35  (33  N.  W.,  709;  22,  616  (36  N.  W.,  941). 

5104  (568).  The  case,  the  submission,  and  the  judgment  shall  constitute  the 
record. 

5105  (569).  The  judgment  shall  be  with  costs,  may  be  enforced,  and  shall  be 
subject  to  reversal,  in  the  same  manner  as  if  it  had  been  rendered  in  an  action,  un- 
less otherwise  provided  in  the  submission. 

CHAPTER  in. — OFFER  TO  CONFESS  JUDGMENT. 

5106  (570).  After  an  action  for  the  recovery  of  money  is  brought,  the  de- 
fendant may  offer  iu  court  to  confess  judgment  for  part  of  the  amount  claimed,  or 
part  of  the  causes  involved  in  the  action.     Wliereunon,  if  the  plaintiff,  being  present, 
refuse  to  accept  such  confession  of  judgment  in  full  of  his  demands  against  the  de- 
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fendant  in  the  action,  or,  having  had  such  notice  that  the  offer  would  be  made,  of 
its  amount,  and  of  the  time  of  making  it,  as  the  court  shall  deem  reasonable,  fSul  to 
attend,  and  on  the  trial  do  not  recover  more  than  was  so  offered  to  be  confeseed, 
such  plaintiff  shall  pay  all  the  costs  of  the  defendant  incurred  after  the  offer.  The 
offer  shall  not  be  deemed  to  be  an  admission  of  the  cause  of  action  or  amount  to 
which  the  plaintiff  is  entitled,  nojr  be  given  in  evidence  upon  the  trial. 

To  carry  sabeeqnent  costs  an  offer  mnst  be  made  in  open  court  or  serred  npon  the  opposite 
party.     18,  532  (26  N.  W.,  363).    Does  not  apply  to  ad  quod  damnum  case.    17, 423  (23  N.  W.,  9). 

5107  (571).  Before  any  action  for  the  recovery  of  money  is  brought  against 
any  person,  he  may  go  into  the  court  of  the  county  of  his  residence,  or  of  that  in 
which  the  person  having  the  cause  of  action  resides,  which  would  have  jurisdiction 
of  the  action,  and  offer  to  confess  judgment  in  favor  of  such  person  for  a  specified 
sum  on  such  cause  of  action.  Whereupon,  if  such  person,  having  had  such  notice 
that  the  offer  would  be  made,  of  its  amount,  and  of  the  time  and  place  of  making 
it,  as  the  court  shall  deem  reasonable,  do  not  attend  to  accept  the  confession,  or  at- 
tending, refuse  to  accept  it,  and  should  afterwards  commence  an  action  upon  sud) 
cause,  and  not  recover  more  than  the  amount  so  offered  to  be  confessed,  he  shall  pay 
all  the  costs  of  the  action ;  and  on  the  trial  thereof,  the  offer  shall  not  be  deemed  to 
be  an  admission  of  the  cause  of  action,  or  amount  to  which  the  plaintiff  is  entitled, 
nor  be  given  in  evidence. 

CHAPTER  IV. — MOTIONS  AND  ORDEBS. 

5108  (672).  A  motion  is  an  application  for  an  order  addressed  to  the  oomt 
or  a  judge  in  vacation,  by  any  party  to  a  suit  or  proceeding,  or  one  interested  thonein. 

Motion  based  on  same  gronnds  as  a  previoos  one  cannot  be  filed  withont  leave  of  oonrt,  aod 
sboold  not  be  allowed  except  for  sufficient  cause.     24,  382  (38  N.  W.,  863). 

6109  (573).  Several  objects  may  be  indnded  iu  the  same  motion,-if  tbey 
all  grow  out  of  or  are  connected  with  the  action  or  proceeding  in  which  it  is  made* 

5110  (574).  Where  notice  of  a  motion  is  required,  it  must  be  in  writing,  and 
shall  state  the  names  of  parties  to  the  action  or  proceeding  in  which  it  is  to  be 
made,  the  name  of  the  court  or  judge  before  whom  it  is  to  be  made,  the  place  where 
and  the  day  on  which  it  will  be  heard,  the  nature  and  terms  of  the  order  or  orders 
to  be  applied  for,  and  if  affidavits  are  to  be  used  on  the  hearing  the  notice  shall  state 
that  fact.     It  shall  be  served  a  reasonable  time  before  the  hearing. 

5111  (575).  Notices  of  motions  mentioned  in  this  chapter  may  be  served  by 
a  sheriff,  coroner,  or  constable,  or  by  any  disinterested  person,  and  the  return  of  any 
such  officer,  or  affidavit  of  any  such  person,  shall  be  proof  of  service.  The  service 
shall  be  on  the  party  or  his  attorney  of  record,  if  the  said  party  or  his  attorney  be 
resident  within  the  county  in  which  the  motion  is  made,  and  in  case  there  is  more 
than  one  party  adverse  to  such  motion,  service  shall  be  made  upon  each  party  or  his 
attorney. 

5112  (576).  The  service  of  a  notice  shall  be  made  as  is  required  by  law  for 
the  service  of  a  summons,  and  when  served  by  an  officer,  he  shall  be  entitled  to  like 
fees. 

5113  (577).  Motions  to  strike  pleadings  and  papers  from  the  files  may  be 
made  with  or  without  notice,  as  the  court  or  judge  shall  direct. 

Motion  to  strike  part  of  the  records  from  the  files  will  not  be  entertained  by  the  snpreme  ooori 
8,  187.     Motion  to  strike  part  of  a  petition  from  the  tiles  denied.     9,  209  (2  N.  W.,  464). 

5114  (578).  Every  direction  of  a  court  or  judge  made,  entered  in  writing  and 
not  included  in  a  judgment,  is  an  order. 

5115  (579).  Orders  made  out  of  COUrt  shall  be  forthwith  entered  by  the 
clerk  in  the  journal  of  the  court,  in  the  same  manner  as  orders  made  in  term. 
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TITLE  XVL— Ebror  in  Civil  Cases. 

CHAPTER  I. — ^PROCEEDINGS  TO  REVERSE,   VACATE,   OR  MODIFY  JUDGMENTS  AND 
ORDERS  IN  COURTS  OP  APPELLATE  JURISDICTION. 

5116  (580).  A  judgment  rendered,  or  final  order  made,  by  a  probate  court, 
justice  of  the  peace,  or  any  other  tribunal,  board,  or  officer  exercising  judicial 
fnnctionR,  and  inferior  in  jurisdiction  tO  the  district  court,  may  be  reversed,  va- 
cated, or  modified  by  .the  district  court. 

Error  appearing;  npon  the  record  of  the  oonnty  court  may  he  reviewed  hy  the  district  court. 
7,  128.  Ad  order  of  the  county  court  allowing  an  account  against  an  estate  may  he  reviewed  on 
error  in  district  court.  10,  3^  (6  N.  W.,  413).  The  decisions  of  the  county  superintendent  of 
schools  may  he  appealed  from.     25, 407  (41  N.  W.,  256).     Cited,  27,  488  (43  N.  W.,  252). 

5117  (581).  An  order  affectin^^  a  substantial  right  in  an  action,  when  such  or- 
der in  effect  determines  the  action  and  prevents  a  judgment,  and  an  order  affecting 
a  substantial  right  made  in  a  special  proceeding,  or  upon  a  summary  application 
in  an  action  after  judgment,  is  a  final  order  which  may  be  vacated,  modified,  or 
reversed,  as  provided  in  this  title. 

An  order  requiring  an  attorney  to  pay  money  alleged  to  have  heen  collected  hy  him  into 
ODorf^for  the  use  of  the  plaintiff,  and  in  default  that  execution  issue  therefor/'  is  a  final  order. 
14,  456  (16  N.  W..  480).  Order  discharging  an  attachment  is  a  final  order  and  may  be  reviewed. 
26, 150(41N.  W.,'993).  See  26,247  (41N.W.,1098).  An  order  discharging  a  garnishee  inaspe- 
cial  proceeding  is  a  final  order.  1 2, 322  (11  N.  W. ,  300).  Application  to  modify  decree  of  divorce  is 
final  order.  19,  584  (27  N.  W.,  646).  An  order  of  the  district  court  vacstiug  its  own  judgment 
during  the  term  at  which  it  was  rendered  is  not  a  final  order.  14,  454  (16  N.  W.,  474).  A  verdict 
that  defendant  recover  of  plaintiff  judgment  upon  the  verdict  of  the  Jury  for  his  costs,  taxed  at 
$67.93,  not  final  judgment.  5, 195.  An  order  of  the  district  court  sustaining  a  motion  to  strike  a 
petition  from  the  files  is  not  a  final  order  from  which  error  may  he  taken.  22,  167  (34  N.  W.,  348). 
An  order  of  district  court  granting  a  new  trial  is  not  a  final  order  and  not  reviewable.  16,  575  (20 
N.  W.,  873).  Nor  is  a  finding  that  the  allegations  of  the  petition  are  true.  16, 666  (21  N.  W.,  454). 
Overruling  of  objections  to  jurisdiction  is  not.  29,  433  (45  N.  W.,  618).  An  order  for  temporary 
alimony  is  not  a  final  order.  18,  463  (25  N.  W. ,  623).  An  order  dissolving  a  temporary  injunction 
not  a  final  order.     1,  311;  8, 17.     Order  appointing  a  receiver  is  finaL     29,  683  (46  N.  W.,  152). 

5118  (582).  A  judgment  rendered,  or  final  order  raade,  by  the  cUstrict 
courtf  may  be  reversed,  vacated,  or  modified  by  the  supreme  court,  for  errors  ap- 
pearing on  the  record. 

Proceeding  in  error  must  be  commenced  within  one  year  from  rendition  of  judgment  8, 147. 
All  defc^pdants  in  a  joint  judgment  are  necessary  parties  to  proceedings  in  error.  29,  621  (46  N. 
W.,  91).  It  is  only  for  errors  appearing  on  the  record  that  a  judgment  of  district  court  can  be  re- 
versed. 6,  418.  In  divorce  case,  wherein  no  motion  for  new  trial  was  made,  and  more  than  six 
months  had  elapsed  since  decree,  it  was  held  that  none  of  the  errors  assigned  would  be  considered, 
the  sole  question  being,  was  the  petition  sufficient  to  sustain  the  judgment  ?  Equity  cases  may  be 
taken  to  supreme  court  on  error  or  on  appeal.  When  taken  on  appeal,  no  motion  for  a  new  trial  is 
necessary;  but  when  taken  on  error,  the  same  proceedings  are  necessary  as  in  law  cases.  12,  210 
(10  N.  W.,  713).    A  mandamus>may  be  reviewed  on  error.     19, 161  (26  N.  W.,  723). 

Sec.  583  repealed  1877,  p.  14. 

6119  (584).  The  proceedings  to  obtain  Buch  reversal,  vacation,  or  modi^ 
fication  shall  be  hy  petition  entitled  *' petition  in  error,"  filed  in  a  court  having 
power  to  make  such  reversal,  vacation,  or  modification,  setting  forth  the  errors  com- 
plained of,  and  thereupon  a  summons  shall  issue  and  be  served,  or  publication 
made,  as  in  the  commencement  of  an  action.  A  service  on  the  attorney  of  record 
in  the  original  case  shall  be  sufficient.  The  summons  shall  notify  the  adverse  party 
that  a  petition  in  error  has  been  filed  in  a  certain  case,  naming  it,  and  shall  be  re- 
turnable on  or  before  the  first  day  of  the  next  term  of  court,  if  issued  in  vacation, 
and  twenty  days  before  the  commencement  of  the  term ;  if  issued  in  term  time,  or 
within  twenty  days  before  the  commencement  of  the  term,  it  shall  be  returnable  on 
a  day  named  in  said  summons.  In  all  cases  in  the  supreme  court,  if  a  case  be 
docketed  twenty  days  or  more  before  the  next  succeeding  term  it  shall  stand  fpr 
67  /I 
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hearing  at  said  term.  If  less  than  twenty  days  intervene  the  cause  shall  Dot 
stand  for  trial,  except  by  consent  of  all  the  parties  thereto,  until  the  second  term 
after  the  docketing  of  said  cause,  except  causes  brought  before  the  court  in  the  ex- 
ercise of  its  original  jurisdiction. 

Amended  1885,  p.  375.  Attorney  oi  record  may  make  volantary  appearance  of  his  dienui 
withoat  service  of  saroraons  in  error.  1,  325.  No  jurisdiction  acqaired  witboat  service  of  som- 
mons  in  error.  24, 142  (37  N.  W.,  926).  Summons  cannot  issue  antil  after  petition  in  error  w 
^led.  29,  133  (45  N.  W.,  276);  1,  10.  Not  necessary  that  a  case  be  docketed  fifteen  days  in  case 
of  habeas  corpus,  21,  555  (32  N.  W.,  594).  Summons  must  be  issued  within  one  year  from  data  of 
final  jndgmfent  or  order,  but  may  be  nerved  afterward.  10,  3:^3  (6  N.  W.,  413) .  An  alias  summon.'i 
in  proceedings  in  error  issued  more  than  a  year  from  date  of  final  order  is  too  late  to  be  of  any  ef- 
fect. 13,  231  (13  N.  W.,  212);  13, 282  (13  N.  W.,  404).  When  publication  is  nocessaiy  it  mita 
be  made  in  Lancaster  county.  12,  342  ill  N.  W.,  431).  By  going  to  supreme  court  on  error,  ob- 
jection to  jnrif«diction  over  person  is  waived.  17,  443  (23  N.  W.,  339).  Petition  in  error  may  be 
amended.  13,  201  (13  N.  W.,  208).  Every  case  submitted  to  supreme  court  shoald  contain  t 
transcript  of  the  pleadings  constituting  the  issue  tried  in  the  district  court;  otherwise  the  judK- 
ment  will  be  affirmed.  14,  262  (15*  N.  W.,  329).  Record  is  sole  evidence  of  proceedings  below. 
27.  219  (42  N.  W.,  1028).  Supreme  court  obtains  jurisdiction  only  by  petition  in  error.  1,  10. 
In  law  cases,  to  obtain  the  review  of  an  error  it  must  have  been  assigned  in  a  motion  for  a  new 
trial.  28,  500  (44  N.  W.,  485);  9,  96  (2  N.  W.,  345).  All  parties  to  a  judgment  are  necessary  in 
a  petition  to  reverse  it.  21,  474  (32  N.  W.,  303).  The  right  of  the  plaintiff  to  a  decision  of  Uw 
questions  presented  by  the  petition  in  error  does  not  depend  upon  either  a  bill  of  exceptions  or  a 
motion  for  a  new  trial.  14,  456  (16  N.  W.,  480).  Pnx^edings  in  error  will  not  be  dismissed  <m 
the  ground  that  the  motion  for  new  trial  was  not  made  in  time;  nor  for  the  reason  that  bill  of  ex- 
ceptions was  not  settled  in  time.  14,  430  (16  N.  W.,  472).  Mistake  of  fact  occurring  at  time  noi 
incorporated  in  bill  of  exceptions  not  sufficient  ground  to  set  aside  judgment  of  supreme  court  sad 
to  grant  a  new  trial.  Under  constitution,  supreme  court  can  only  reverse,  vacate,  or  modify  a 
judgment  rendered  by  district  court  for  errors  appearing  on  the  record.  6,  253.  Aggrieved  pwfy 
must  seek  relief  at  hands  of  court  where  error  occurred  before  he  can  be  heard  in  a  court  of  error 
unless  error  complained  of  be  a  jurisdictional  one.  11,  388  (9  N.  W.,  557);  4,  415;  11,  414  (8  N. 
W.«  391);  9,  96  (2  N.  W.,  345).  Ruling  of  court  on  admission  of  evidence  must  be  preeented  ia 
motion  for  new  trial  before  it  can  be  assigned  as  error.  Assignment  ^*  that  court  erred  in  rejecting 
evidence  offered  by  plaintiff''  is  too  indefinite  unless  all  the  evidence  excluded  ought  to  have  been 
admitted.  11, 145  (7  N.  W.,  751).  Exception  must  be  taken  to  ruling  on  motion  for  new  trial 
11, 436  and  438  (4  N.  W.,  316,  and  9  N.  W.,  573).  To  make  affidavits  used  to  impeach  an  awvd 
of  arbitrators  apart  of  the  record  they  must  be  embodied  in  a  bill  of  exceptions.  14, 492  (17  N.  W., 
113);  27,  218  (42  N.  W.,  1028);  29,  322  (45  N.  W.,  466).  Where  an  exception  is  duly  Uken  to  the 
admission  of  illegal  testimony,  it  is  not  waived  by  cross-examining  the  witness  respecting  ii  14, 
240  (15  N.  W.,  341).  An  assignment  in  error,  "that  the  court  erred  in  admiUing  the  testimony" 
of  the  witnesses  (naming  them),  when  objection  was  made  to  only  a  portion  of  such  testimony,  ii 
too  indefinite  to  be  noticed.  10,  518  (7  N.  W.,  280).  An  assignment  of  error  *'  that  the  court  eired 
in  the  instructions  given  to  the  jury  "  is  too  indefinite  to  be  considered  unless  the  whole  duffge  be 
bad.  10,  443  (6  N.  W.,  764);  11, 144  (7  N.  W.,  751).  Where,  in  action  of  ejectment,  defendant  ii 
beaten  and  then  asks  for  and  obtains  judgment  for  taxes  paid  by  him  on  the  premises,  and  receive! 
the  same,  he  is  estopped  to  have  a  review  of  the  original  judgment  on  error.  12,  446  (UN.  W., 
^77).  To  bring  question  of  removal  to  federal  court  before  supreme  court,  objections  to  judgment 
.below  should  be  preserved  in  the  bill  of  exceptions.  Certificates  of  clerk  of  circuit  court  of  United 
States  not  available.  4,  415.  Where  judgment  of  justice  of  the  .peace  is  taken  to  district  coirt 
and  reversed,  as  an  independent  action,  the  sole  object  of  which  is  to  vacate  or  modify  the  judgmeot 
against  which  it  is  directed.  The  judgment  of  reversal  is  a  final  judgment  which  can  be  reviewed 
only  by  a  petition  in  error.     5,  241.    See  5,  368;  8,'  151;  24, 173  (38  N.  W.^  816). 

6120  (586).  The  summons  mentioned  in  the  last  section  shall,  upon  the 
written  precipe  of  the  plaintiff  in  error,  or  his  attorney,  be  issued  by  the  clerk  of 
the  court  in  which  the  petition  is  filed,  to  the  sheriff  of  any  county  in  which  the 
defendant  in  error  or  his  attorney  of  record  may  be ;  and  if  the  writ  issue  to  a 
foreign  county,  the  sheriff  thereof  may  return  the  same  by  mail  to  the  clerk,  and 
shall  be  entitled  to  the  same  fees  as  if  the  same  had  been  returnable  to  the  district 
court  of  the  county  in  which  such  oflBcer  resides.  The  defendant  in  error,  or  hfe 
attorney,  may  waive  in  writing  the  issuing  or  service  of  the  summons. 

Summons  most  be  issued  but  need  not  be  served  \fitbin  one  year.  28,  790  (44  K.  W., 
1135).  Where  tliere  are  several  attorneys,  service  on  one  of  them  is  snfficient  28, 470  (44  N.  W., 
487).  Justice  has  no  authority  to  appoint  a  person  to  serve  summons  from  supreme  courk  18,38^ 
13  N.  W.,  404). 
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6121  (586).  The  plaintiff  in  error  shall  file  witli  his  petition  a  transcript  of 
the  proceedings  coptaining  the  final  judgment  or  order  sought  to  be  reverseJ,  va- 
-cated,  or  modified.*  No  written  or  printed  abstract  or  any  copy  of  an  abstract 
of  the  record  shall  be  required  in  any  case  in  the  supreme  court  of  this  state.  This 
act  shall  apply  to  cases  now  pending  in  the  supreme  court. 

Amended  1885,  p.  376,  so  as  to  require  abstracts  of  the  record;  this  requirement  abolished 
1887,  p.  6^1.  All  before*  constituted  original  section.  Record  sb6n1d  show  when,  where,  and  be- 
fore what  court  proceedings  took  place.  2,  171.  Only  such  matter  should  be  included  in  the 
transcript  as  is  necessary  to  a  correct  understanding  of  the  case.  13,  200  (13  N.  W.,  172);  24,  492 
(39  N.  W.,  419).  Transcript  must  be  filed  with  petition  in  error.  It  10.  Should  contain  only 
enough  for  a  fuU  understanding  of  the  case.  1,  106;  1,  325;  1, 363;  2, 10.  Evidence  not  prop- 
erly in  record  stricken  out  on  motion.  1. 181.  Judicial  power  of  supreme  court  limited  to  quea- 
tions  presented  by  transcript  of  the  records  of  the  court  below.  2, 19.  Notes  of  clerk  not  part  of 
ivcord.  2y  67.  Judgment  will  not  be  reversed  unless  error  affirmatively  appears  of  record.  21, 
183  (St  N.  W.,  672).  In  order  to  predicate  error  upon  the  refusal  of  a  trial  court  to  permit  supple- 
mental pleading  to  be  filed,  the  paper,  or  substance  of  it,  must  be  made  a  part  of  the  record.  21| 
313  (31  N.  W.,  918).  ated  on  motion  to  strike  transcnpt  from  the  files.  12»  523  (12  N.  W.,  3).  In 
A  case  presented  upon  transcript  alone,  instructions  presumed  to  have  been  correct,  if  applicable  to 
jmy  state  of  facta.     27, 102  (42  N.  W.,  920);  27,  245  (42  N.  W.,  1034). 

5122  (587).  Judges  of  probate  courts^  justices  of  the  peace,  and  other  judicial 
tribunals  having  no  clerk,  and  clerks  of  every  court  of  record  shall,  upon  request 
and  being  paid  the  lawful  fees  therefor,  famish  an  authenticated  transcript  of  the 
proceedings,  containing  the  judgment  or  final  order  of  said  courts,  to  either  of  the 
parties  to  the  same,  or  to  any  person  interested  in  procuring  such  transcript 

Sees.  5113  to  5126.  "An  act  to  aathorize  the  use  of  original  bills  of  exception  and  testimony 
pTeserred  in  eqaity  cases,  and  making  np  transcripts  and  record  of  cases  and  proceedings  at  law 
and  in  eqaity,  on  removal  thereof  to  the  supreme  conrt,  and  to  provide  for  the  costs  incidental 
thereto."  1881,  p.  204.  In  force  March  1.  (Sees.  1,  2,  and  4  amended  so  as  to  authorize  use  of 
original  bills  in  law  cases.    1885,  p.  377.) 

5123.  That  in  all  cases  or  proceedings  now  pending  or  hereafter  to  be 
brought  in  any  district  court  of  this  state,  as  well  as  in  all  cases  or  proceedings  that 
have  been  finally  adjudicated  in  any  of  said  courts  within  six  months  next  prior  to 
the  date  of  the  passage  of  this  act,  which  it  is  sought  or  desired  to  remove  to  the 
supreme  conrt  of  this  state,  on  proceedings  in  error,  or  by  appeal  in  equity  in  the 
manner  now  prescribed  by  law,  it  shall  not  be  necessary  to  copy  the  bill,  or  bills  of 
exception,  or  the  deposition,  testimony,  and  proof  in  cases  that  have  been  preserved 
in  form  similar  to  bills  of  exception  or  otherwise,  as  contemph;ted  by  an  act  passed 
March  3, 1873,  entitled  "An  act  to  provide  for  appeals  in  actions  in  equity,''  taken 
or  used  in  any  such  case  or  proceedings  into  the  transcript  or  record  for  the  supreme 
<x)urt,  but  such  origpbial  bills  of  exception  and  testimony  in  equity  and  discs  at 
law  so  as  aforesaid  preserved,  shall  be,  on  the  request  of  any  party  desiring  to  so 
prosecute  such  case  or  proceeding  to  the  supreme  court,  attached  to  the  transcript  or 
record  of  such  other  parts  of  the  record  in  the  case  or  proceeding  as  may  be  desired 
by  such  party,  and  the  transcript  or  record  for  the  supreme  court,  so  made  up,  shall 
be  received  in  all  respects  as  if  the  said  bill  or  bills  of  exceptions  or  depositionsi 
testimony,  and  proof  in  equity  cases  so  as  afoi-esaid  properly  preserved  were  copied 
into  such  transcript  or  record  for  the  supreme  court. 

Supreme  court  cannot  correct,  but  will  remand  where  errors  are  shown.  27,  706  (43  N.  W., 
422).  Bill  not  allowed  or  certified  to  may  be  stricken  from  files  of  snpreme  court  on  motion.  27y 
556  (43  N.  W.,  346).    Stipulation  of  facts  will  not  take  place  of  bill.     29,  219  (45  N.  W.,  626. 

6124.  And  it  is  further  enacted  that  when  the  original  bill  or  bills  of  excep- 
tions or  testimony  in  equity  and  law  cases,  is  so  as  aforesaid  made  a  part  of  a  tran- 
script or  record  for  the  supreme  court,  the  clerk  shall  state  such  fact  in  his  cer- 
tiflcskte  thereto,  and  omit  to  certify  that  the  same  have  been  copied  into  such  record 
or  transcript. 

Clerk  must  certify  that  it  is  the  original  bill.     17,  641  (24  N.  W.,  213).     Must  be  certified 
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properly  or  will  be  qoashed.     17,  520  (23  N.  W.,  519).  '  This  certificate  may  be  waived  expressly 
or  by  long  acqaiescence.     23,  630  (37  N.  W.,  590). 

5125.  When  any  case  or  proceeding  in  which  the  record  or  transcript  has  beeo 
80  as  aforesaid  made  up,  shall  have  been  finally  determined  in  the  supreme  coart^ 
the  said  original  bill  or  bills  of  exception,  and  testimony,  shall  be  by  the  clerk  of 
the  supreme  court  transmitted  tO  the  clerk  of  the  district  cOUrt  below^  whence 
such  case  or  proceeding  was  removed,  on  the  recjuest  of  any  party  to  the  suit  or  pro- 
ceeding, provided  the  cost  of  the  transmittal  thereof  shall  be  first  paid  to  said  clerk 
of  the  supreme  court  if  he  shall  demand  it,  by  the  party  applying  therefor. 

6126.  In  the  event  a  rehearing  of  any  such  cause  or  proved ing  shall  be  al- 
lowed by  the  supreme  court,  or  if  for  any  other  reason  said  court  shall  need  or  de- 
sire the  use  of  such  original  bill  or  bills  of  exception  or  testimony  in  equity  and  law 
cases,  it  is  hereby  authorized  to  order  the  return  of  the  same  to  it,  and  it  shall  be 
the  duty  of  the  clerk  of  the  court  in  whose  custody  the  same  may  be  to  transmit  the 
the  same  to  the  clerk  of  the  supreme  court  upon  being  personally  served  with  a 
copy  of  such  order  of  the  supreme  court,  duly  certified  under  the  seal  of  the  court, 
and  the  expense  of  the  transmittal  of  such  bills  and  testimony,  together  with  costs 
made  in  recording,  certifying,  and  serving  such  order  shall  be  taxed  to  the  unsue- 
cessful  party  to  such  suit  or  proceeding  unless  the  supreme  court  shall  otherwise 
order;  Provided^  That  the  party  at  whose  instance  such  expense  of  transmittal  is  to 
be  made  shall  advance  the  same  to  the  clerk  who  is  desired  to  incur  such  expenses 
if  required  by  him.  Service  of  such  certified  copy  of  said  order  may  be  made  by  any 
person.  If  done  by  the  sheriff  of  any  county,  his  official  return  shall  be  suffident 
evidence  of  the  fact  of  service.  If  by  any  other  person,  the  service  shall  be  suflB- 
ciently  proved  by  his  affidavit  to  the  fact, 

5127  (588).  No  proceeding  to  reverse,  vacate,  or  modify  any  judgment  or  final 
order  rendered  in  the  probate  court,  or  district  court,  except  as  provided  for  in  the 
next  section,  and  the  fourth  subdivision  of  this  section,  shall  operate  to  stay  exe- 
cution, unless  the  clerk  of  the  ooart  in  which  the  record  of  said  judgment  or  final 
order  shall  be  shall  take  a  written  undertaking,  to  be  executed  on  the  part  (d 
the  plaintiff  in  error  to  the  adverse  party,  with  one  or  more  sufficient  soretie^  as 
follows:  First — When  the  judgment  or  final  order  sought  to  be  reversed  directs 
the  payment  of  money,  the  written  undertaking  shall  be  in  double  the  amount  of 
the  judgment  or  order,  to  the  effect  that  the  plaintiff  in  error  will  pay  the  consider- 
ation  money  and  costs  in  case  the  judgment  or  final  order  shall  be  affirmed  in  whole 
or  in  part.  Second — When  it  directs  the  execution  of  a  conveyance  or  other  in- 
strument, the  undertaking  shall  be  in  such  sum  as  may  be  prescribed  by  any  court 
of  record  in  this  state,  or  any  judge  thereof,  to  the  effect  that  the  plaintiff  io  error 
will  abide  the  judgment,  if  the  same  shall  be  affirmed,  and  pay  the  costs.  TkMi — 
When  it  directs  the  sale  or  delivery  of  possession  of  real  property,  the  undertaking 
shall  be  in  such  sum  as  may  be  prescribed  by  any  court  of  record,  or  any  judge 
thereof,  to  the  effect  that  during  the  possession  of  such  property  by  the  plaintiff  in 
error  he  will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and  if  the 
judgment  be  affirmed  he  will  pay  the  value  of  the  use  and  occupation  of  the  prop- 
erty, from  the  date  of  the  undertaking  until  the  delivery  of  the  possession  pursuant 
to  the  judgment,  and  all  costs.  Fourth — When  it  directs  the  assignment  or  deliver? 
of  documents,  they  may  be  placed  in  the  custody  of  the  clerk  of  the  court  in  which 
judgment  was  rendered,  to  abide  the  judgment  of  the  appellate  court,  or  the  under- 
taking may  be  in  such  sum  as  may  be  prescribed  as  aforesaid,  to  abide  the  judg- 
ment and  pay  costs,  if  the  same  shall  be  affirmed. 

Amended  1875,  p.  131.  Bond  only  necessary  to  stay  proceedings,  not  to  obtain  review.  17» 
399  (23  N.  W.,  1).  No  sapersedeas  bond  allowed  in  mandamus  cases.  19,  150  (26  N.  W.,7S3). 
Bee  28,  608  (44  N.W.,  863).  .   V^r^rsl^ 
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6128  (589).  Instead  of  the  undertaking  prescribed  in  tlie  second  subdivision 
of  the  last  section^  the  conveyance  or  other  instrument  niay  be  executed  and 
deposited  with  the  clerk  of  the  court  in  which  the  judgment  was  rendered  or 
order  made,  to  abide  the  judgment  of  the  appellate  court. 

5129  (590).  Before  the  written  undertaking  herein  mentioned  in  section 
five  hundred  and  eighty-eight  shall  operate  to  stay  execution  of  the  judgment  or 
order,  '^'a  petition  in  error  must  be  filed  in  the  appellate  court,  and  *  the  execution 
of  the  undertaking,  and  the  sufficiency  of  the  sureties  must  be  approved  by  the 
<x>urt  in  which  the  judgment  was  rendered  or  order  made,  or  by  the  clerk  thereof; 
and  the  clerk  shall  endorse  said  approval,  signed  by  himself  upon  the  undertaking, 
and  file  the  same  in  his  office  for  the  defendant  in  error. 

♦  to  »  inserted  1873,  G.  S.,  p.  630. 

5130  (591).  In  an  action  arising  on  contract  for  the  payment  of  money  only, 
notwithstanding  the  execution  of  the  undertaking  in  the  last  section  mentioned,  to 
stay  proceedings,  if  the  defendant  in  error  give  adequate  security  tO  make  resti- 
tetion  in  case  the  judgment  is  reversed  or  modified,  he  may,  upon  leave  obtained 
from  the  court  below,  or  a  judge  thereof  in  vacation,  proceed  to  enforce  the  judg- 
ment. Such  security  must  be  an  undertaking  executed  to  the  plaintifiP  in  error  by 
at  least  two  sufficient  sureties,  to  the  effect  that  if  the  judgment  be  reversed  or 
modified,  he  will  make  full  restitution  to  plaintiff  in  error  of  the  money  by  him  re« 
<5eived  under  the  judgment. 

5131  (592).  No  proceedings  for  reversing,  vacating,  or  modifying  judgments 
or  final  orders  shall  be  commenced  unless  within  one  year  after  the  rendition  of 
the  judgment  or  making  of  the  final  order  complained  of,  or  in  case  the  person 
entitled  to  such  proceedings  be  an  infant,  a  person  of  unsound  mind,  or  imprisoned 

within  one  year  as  aforesaid,  exclusive  of  the  time  of  such  disability;  Provided, 
That  the  provisions  of  this  act  shall  only  apply  to  the  judgments  or  decrees  ren- 
dered after  the  date  of  its  taking  effect. 

Original  section  allowed  three  years,  and  included  married  women  among  those  under  disa- 
l>ilitj;  latter  omitted  and  time  changed  to  six  months,  1875,  p.  40;  changed  to  one  year,  1877,  p. 
14.  Proceedings  in  error  must  be  commenced  within  one  year  from  rendition  of  judgment,  without 
regard  to  the  time  when  the  motion  for  new  trial  was  decided.  14,  431  (16  N.  W.,  472).  If  filed 
in  supreme  court  after  one  year,  will  be  dismissed  on  motion.  28,  250  (44  N.  W.,  112).  Sum- 
mons in  .error  need  not  be  served  within  the  year.  28,  790  (44  N.  W.,  1135).  Proceedings  com- 
menced sixteen  months  after  judgment  dismissed,  though  an  appeal  (subsequently  dismiss^)  had 
been  filed  in  the  same  case  and  notice  issued  within  a  year.  29,  134  (45  N.  W.,  276).  Act  of  1877 
extended  time  to  one  year.  Judgment  rendered  May  17,  law  not  taking  effect  until  June  1,  peti- 
tion in  error  filed  December  13, 1877,  held,  filed  too  late.  7,  124.  All  defendants  in  a  joint  jodg- 
ment  are  necessary  parties  to  error  proceedings,  and  upon  failure  to  make  them  such  within  a  year, 
flapreme  court  acquires  no  jurisdiction.  29,621  (46N.W.,  91).  The  words *' unsound  mind" 
&re  used  in  this  statute  in  the  same  sense  as  the  word  **  insane."  10,  540  (7  N.  W.,  288).  See 
31,674(33N.  W.,245). 

5132  (593).  No  proceedings  to  reverse,  vacate,  or  modify  any  judgment  ren- 
dered, or  final  order  made,  by  a  justice  of  the  peace,  shall  operate  as  a  stay  of  exe- 
xmtioily  unless  the  clerk  of  the  district  court  shall  take  a  written  undertaking  to 
the  defendant  in  error,  executed  on  the  part  of  the  plaintifl"  in  error,  by  one  or  more 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay  all  the  costs  which  have  ac- 
crued or  may  accrue  on  such  proceedings  in  error,  together  with  the  amount  of  any 
|udgment  that  may  be  rendered  against  such  plaintiff  in  error,  either  on  the  further 
trial  of  the  case,  after  the  judgment  of  the  court  below  shall  have  been  set  aside  or 
reversed,  or  upon  and  after  the  affirmance  thereof  in  the  district  court.  *Nor  shall 
«aid  proceedings  operate  as  a  stay  of  execution  on  judgments  of  restitution  rendered 
in  actions  for  the  forcible  entry  and  detention,  or  the  forcible  detention  only,  of  lands 
and  tenements,  unless  a  further  undertaking  shall  be  taken  in  the  manner  aforesaid, 
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oonditioual  for  the  payment  to  the  defendant  in  error  of  all  money  or  snnisof  monejr 
that  has  accrued  or  may  accrue  to  said  defendant  from  the  j)laintiff  in  error  for  the 
use,  occupation^  or  rent  of  tiie  lands  and  tenements  in  couti*ovei'sy^  in  case  the  jodg- 
meut  sought  to  be  reversed  shall  be  affirmed. 
All  lifter  *  addedf  as  it  now  reads,  1871,  p.  110. 

6133  (694).  When  a  judgment  or  final  order  shall  be  revened'  either  in 
whole  or  in  part,  in  the  supreme  COUrt,  the  court  reversing  the  same  shall  proceed 
to  render  such  judgment  as  the  court  below  should  have  rendered^  or  remaD4  the 
cause  to  the  court  below  for  such  judgment;  and  the  court  reversing  such  judgmeni 
or  final  order,  shall  not  issue  execution  in  causes  that  are  removed  before  them  on 
error,  on  which,  they  pronounced  judgment  as  aforesaid,  but  shall  send  a  special 
mandate  to  the  court  below,  as  the  case  may  require,  to  award  execution  thereupon; 
*and  it  shall  be  the  duty  of  the  judges  of  the  supreme  court  to  prepare  and  file 
their  opinion  in  every  case  as  brought  before  them,  within  sixty  days  after  the  de- 
cision of  the  same,  and  no  mandate  shall  be  sent  to  the  court  below  until  the  opin- 
ion provided  for  by  this  section  has  been  filed.'*'  The  court  to  which  such  special 
mandate  is  sent  shall  proceed  in  such  case  in  the  same  manner  as  if  such  judgment 
or  final  order  had  been  rendered  therein,  and  on  motion  and  good  cause  shown,  it 
may  suspend  any  execution  made  returnable  before  it  by  order  of  the  supreme  courts 
in  the  same  manner  as  if  such  execution  had  been  issued  from  its  own  court,  bat 
such  power  shall  not  extend  further  than  to  stay  proceedings  until  the  matter  can 
be  further  heard  by  the  supreme  court. 

*  A*  inserted  1875,  p.  41.  If  oonrt  cannot  award  new  trial,  will  enter  snch  Jndgmeni  as  dis- 
trict coart  shoold  have  entered.     2,  290.    See  20,  408  (30  N.  W.,  410). 

5134  (595).  When  a  judgment  or  final  order  is  reversed,  the  plaintiff  ii> 
error  shall  recover  his  costs,  and  when  reversed  in  part,  and  affirmed  in  part^ 
costs  shall  be  equally  divided  between  the  parties. 

Where  a  jadgment  is  reversed  and  remanded  plaintiff  in  error  is  entitled  to  his  costs  in  so* 
preme  oonrt.  28,  402  (44  N.  W.,  434).  A^ffirmance  conditioned  on  filing  of  remiititar,  in  whidi 
case  costs  ordered  to  be  equally  divided.     27,  178  (42  N.  W.,  1032). 

5136  (596\  When  a  judgment  or  final  order  shall  be  affirmed  in  the  so* 
preme  oourt^  the  said  oourt  shall  also  render  judgment  against  the  plaintiff  in 
error  for  five  per  cent  upon  the  amount  due  from  him  to  the  defendant  in  error, 
unless  the  oourt  shall  enter  upon  its  minutes  that  there  was  reasonable  ground  for 
the  proceedings  in  error. 

Penalty  held  nnoonstitntional.     17»  703  (24  N.  W.,  425,  451). 

5136  (597).  A  mistake,  neglect,  or  omission  of  the  clerk  shall  not  be  a 
ground  of  error,  until  the  same  has  been  presented  and  acted  upon  in  the  oourt  in 
which  the  mistake,  neglect,  or  omission  occurred. 

5137  (598).  Rendering  judgment  before  the  action  stood  for  trial  accord- 
ing to  the  provisions  of  this  code,  shall  be  deemed  a  clerical  error. 

5138  (699^.  Writs  of  error  and  certiorari  to  reverse,  vacate,  or  modify 
judgments  or  nnal  orders  in  civil  cases  are  aboUshed,  but  courts  shall  have  the 
same  power  to  compel  complete  and  perfect  transcripts  of  the  proceedings  contain- 
ing the  judgment  or  final  order  sought  to  be  reversed,  to  be  furnished,  as  they  here* 
tofore  had  under  writs  of  error  and  certiorari. 

6139  (600).  If  the  judgment  of  a  justice  of  the  peace,  taken  on  error,  as 
herein  provided,  to  the  district  court,  be  afllrmedi  it  shall  be  the  diity  of  sucb 
oourt  to  render  judgment  against  the  plaintiff  in  error  for  the  costs  of  suit,  and  tK^ 
award  execution  therefor;  and  the  court  shall  thereupon  order  its  clerk  to  certify 
its  decision  in  the  premises  to  the  justice,  that  the  judgment  affirmed  may  be  en- 
forced as  if  such  proceedings  in  error  had  not  been  taken;  or  such  court  may  award 
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execation  to  carry  into  effect  the  judgment  of  such  justioe,  in  the  same  manner  as  i^ 
such  judgment  had  been  rendered  in  the  district  court. 

5140  (601).  When  the  proceedings  of  a  justice  of  the  peace  are  taken  on 
errm*  to  the  district  court,  in  manner  aforesaid,  and  the  judgment  of  such  justice 
sMI  he  reversed  or  set  aside,  the  court  shall  render  judgment  of  reversal,  and  for 
the  costs  that  have  accrued  up  to  that  time,  in  favor  of  the  plaintiff  in  error,  and 
award  execution  therefor;  and  the  cause  shall  be  retained  bj  the  court  for  trial 
aftd  final  judgment  as  in  cases  of  appeal. 

When  judgment  is  reToraed  in  district  ooort,  the  case  stands  for  trial  de  novo  io  that  court. 
10,  475  (6  N.  W.,  760).  Where  county  oonrt  had  no  Jurisdiction,  the  district  conrt  ooold  acquire 
none  on  appeal.     14,  520  (16  N.  W.,  845). 

Sec  5141  formed  sec  12,  act  of  1873,  G.  a,  p.  7ia 

5141.  A  complete  record  of  every  cause  in  the  supreme  court,  as  soon  as  it 
is  finally  det^rmin^,  shall  be  made  by  the  clerk  of  such  court.  Such  record  shall 
consist  of  the  petition  in  error,  the  process  and  subsequent  proceedings,  and  opinion 
of  the  court,  but  shall  not  include  the  transcript  of  proceedings  had  in  the  district 
cx)iirt. 

Sees.  5142  to  5145.  ''An  act  to  proTide  fiyr  appeals  in  actions  in  equity.''  187a  In 
ibrce  March  a    O.  S.,  p.  716.  " 

6142.  That  in  actions  in  equity  either  party  may  appeal  from  the  judgment  or 
decrw  rendered  or  final  order  made  by  the  district  court,  to  the  supi;eme  court  of 
the  state;  the  party  appealing  shall,  within  six  months  after  the  date  of  the  rendi- 
tion of  the  judgment  or  decree,  or  the  making  of  the  final  order,  procure  from  the 
clerk  of  the  district  court  and  file  in  the  office  of  the  clerk  of  the  supreme  court  a 
certified  transcript  of  the  proceedings  had  in  the  cause  in  the  district  court,  con- 
taining the  pleadings,  the  judgment  or  decree  rendered  or  final  order  made  therein, 
and  all  the  depositions,  testimony,  and  proofs  offerpd  in  evidence  on  the  hearing  of 
the  cause,  ana  have  the  said  cause  properly  docketed  in  the  supreme  court; 
and  on  failure  thereof,  the  judgment  or  decree  rendered  or  the  final  order  made  in 
the  district  court  shall  stand  and  be  proceeded  in  as  if  no  appeal  had  been  taken. 

Time  dates  from  the  annonncement  of  the  Judgment  by  the  conrt,  not  from  the  entry  by  the  clerk. 
20, 101  (29  N.  W.,  260).  Supreme  court  cannot  extend  time  for  taking  appeal.  1,  114.  Affida- 
vits will  be  received  showing  transcript  filed  in  time.  Filing  mark  of  clerk  only  prima  fade  evi- 
dence. 4,  405.  No  other  notice  required  than  filing  supersedeas  bond.  8,  305.  It  is  not  essential 
to  jurisdiction  that  transcript  Bhould  be  complete;  notice  of  appeal  is  not  essential;  modifies  10, 
14.  28,  604  (44  N.  W.,  731).  It  must  show  when,  where,  and  in  what  court  judgment  was  taken. 
69  413.  Stipulation  of  facts  will  not  take  place  of  bill.  29,  219  (45  N.  W.,  626).  The  same  steps 
are  required  to  preserve  the  evidence  for  use  on  appeal  as  on  error.  Where  appellant  fail$4  to  appear 
aB4  point  ont  any  error,  and  no  error  is  apparent,  judgment  will  be  affirmed.  12,  577  (12  N.  W., 
116).  Motion  for  a  new  trial  is  a  condition  precedent  to  a  review  in  the  supreme  court.  6,  101. 
Decree  confirming  sale  of  real  estate  is  a  final  order  from  which  an  appeal  will  lie.  8,  304.  Where 
demurrer  has  been  sustained  in  suit  in  equity,  the  case  may  be  appealed  to  supreme  court.  6^  163. 
In  an  action  before  a  justice  of  the  peace,  where  judgment  was  taken  by  default,  and  petition  filed 
in  district  court  to  set  aside  such  judgment  and  obtain  a  new  trial,  an  appeal  will  lie  when  such 
defanlt  was  unavoidable.  6f  477.  An  appeal  lies  to  supreme  court  from  a  decree  granting  a  di- 
vorce. Practice  in  such  a  case.  12,. 73  (10  N.  W.,  543).  A  ruling  on  a  motion  to  retaz  costs  is 
reviewable.  18,  509  (26  N.  W.,  24$).  An  order  for  temporary  alimony  cannot  be  taken  up  until  ^ 
final  judgment  in  divorce.  18,  463  (25  N.  W.,  623).  An  appeal  does  not  lie  from  an  order  va- 
cating the  temporary  injunction  granted  at  the  commencement  of  the  action,  and  which  foils  to 
show  any  final  disposition  of  the  case.  10,  441  (6  N.  W.,  770).  See  3,  457;  4, 132;  10, 17  (4  N 
W.,  309);  26,  247  (41  N.  W.,  1098). 

6143.  In  actions  hereinafter  heard  and  determined,  when  the  proofs  and  testi- 
mony are  taken  orally  before  the  court  in  the  hearing  of  the  cause,  the  same  shall 
be  reduced  to  writing,  in  form  similar  to  bills  of  exception,  and  be  allowed  by 
the  judge  hearing  the  cause,  as  in  cases  of  law. 

Same  procedure  must  he  observed  in  preparinfi;  bill  of  exceptions  in  an  equity  case  as  in  ac- 
tion at  law.     Wlien  bill  of  exceptions  was  signed  without  being  submitted  to  adverse  party,  it  was 
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qaftshed  io  motion.     12,  B09  (12  N.  W.,  272);  18,  222  (13  N.  W.,  211).    Must  have  certificate  «# 
jadge.    8, 267. 

6144.  No  appeal  in  any  case  in  equity,  now  pending  and  undetermined,  or 
which  shall  het*eafter  be  brought,  shall  operate  as  a  supersedeas,  unless  the  ap- 
pellant  or  appellants  shall,  within  twenty  days  next  after  the  rendition  of  snoii 
judgment  or  decree,  or  the  making  of  such  final  order,  execute  to  the  adverse  party 
a  bond  with  one  or  more  sureties  as  follows:  I^rd — When  the  Judgment,  decree, 
or  final  order  appealed  from  directs  the  payment  of  money,  the  bond  shall  be 
in  double  the  amount  of  the  judgment,  decree,  or  final  order,  conditioned  thai  the 
appellant  or  appellants  will  prosecute  such  appeal  without  delay,  and  pay  all  one- 
demnation  money  and  costs  which  may  be  found  against  him  or  them  on  the  final 
determination  of  the  cause  in  the  supreme  court.  Second — When  the  judgment, 
decree,  or  final  order  directs  the  execution  of  a  conveyance  or  other  inurnment 
the  bond  shall  be  in  such  sum  as  shall  be  prescribed  by  the  district  court,  or  Jodge 
thereof  in  vacation,  conditioned  that  the  appellant,  or  appellants,  will  prosecute 
such  appeal  without  delay,  and  will  abide  and  perform  the  judgment  or  decree 
rendered,  or  final  order  which  shall  be  made  by  the  supreme  court  in  the  canae. 
Third — When  the  judgment,  decree,  or  order  directs  the  sale  or  delivery  of  po89e»- 
sion  of  real  estate,  the  bond  shall  be  in  such  sum  as  the  court,  or  judge  thereof 
in  vacation,  shall  prescribe,  conditioned  that  the  appellant  or  appellants  Mrill  proB- 
ecute  such  appeal  without  delay,  and  will  not  during  the  pendency  of  such  appeal 
commit,  or  suffer  to  be  committed,  any  waste  upon  such  real  estate.  *  Fourth — 
When  the  judgment,  decree,  or  final  order  dissolves  or  modifies  any  order  of  in- 
jnnction  which  has  been,  or  hereafter  may  be  granted,  the  supersedeas  bond  shall 
be  in  such  reasonable  sum  as  the  court,  or  judge  thereof  in  vacation,  shall  prescribe^ 
conditioned  that  the  appellant  or  appellants  will  prosecute  sucH  appeal  without  de- 
lay, and  will  pay  all  costs  which  may  be  found  against  him  or  them  on  the  final 
determination  of  the  cause  in  the  supreme  court;  and  such  supersedeas  bond  shall 
stay  the  doing  of  the  act  or  acts  sought  to  be  restrained  by  the  suit,  and  continue 
such  injunction  in  force  until  the  case  is  heard  and  finally  determined  in  the  su- 
preme court  The  undertaking  given  upon  the  allowance  of  the  injunction  shall 
be  and  remain  in  effect  until  it  is  finally  decided  whether  or  not  the  injunction 
ought  to  have  been  granted. 

All  after  *  added  1889,  p.  371.  Amount  of  bond  discretionary  with  conri.  Attorney  no  au- 
thority to  waive  sapersedeas  bond.  8,  306.  A  third  party  baying  land  where  no  bond  ia  given 
takes  a  good  title.  28,  608  (44  N.  W.,  863).  Unless  sapersedeas  bond  is  executed  according  to 
law,  the  clerk  should  issae  order  of  sale.     19,  221  (27  N.  W.,  109). 

5145.  Before  any  bond  executed  as  aforesaid  shall  operate  as  a  supersedettSy 
the  execution  of  the  same,  and  the  sufficiency  of  the  sureties  therein,  must  be  fgy- 
proved  by  the  clerk  of  the  court  in  which  the  judgment  or  decree  was  rendered  or 
the  final  order  was  made. 

CHAPTER  n. — PROCEEDINGS  TO  REVERSE,  VACATE,  OR  MODIFY  JUDOMENIS  ASn> 
ORDERS  IN  THE  COURTS  IN   WHICH  THEY  ARE   RENDERED. 

5146  (602).  A  district  court  shall  have  power  to  vacate  or  modify  its  own 
judgments  or  orders,  after  the  term  at  which  such  judgment  or  order  was  made: 
First — By  granting  a  new  trial  of  the  cause,  within  the  time  and  in  the  manner  pre* 
scribed  in  section  three  hundred  and  eighteen.  Second — By  a  new  trial  granted  in  pn>- 
ceecTings  against  defendants  constructively  summoned,  as  provided  in  section  seventy- 
seven.  Third — For  mistake,  neglect,  or  omission  of  the  clerk,  or  irr^ularity  in 
obtaining  a  judgment  or  order.  Fourth — For  fraud  practiced  by  the  successful  party 
in  ob.taining  the  judgment  or  order.    Fifth — For  erroneous  proceedings  against  an  ia- 
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fanty  married  woman,  or  person  of  unsound  mind,  where  the  condition  of  such  defend* 
ant  does  not  appear  in  the  record,  nor  the  error  in  the  proceedings.  Sixth — For  the 
death  of  one  oi  the  parties  before  the  judgment  in  the  action.  Seventh — For  una- 
voidable casualty  or  misfortune,  preventing  the  party  from  prosecuting  or  defend- 
ing. Eighth — For  errors  in  a  judgment  shown  by  an  infant  in  twelve  months  after 
arriving  at  full  age,  as  prescribed  in  section  four  hundred  and  forty-two.  Ntntit — 
For  taking  judgments  upon  warrants  of  attorney,  for  more  than  was  due  to  the 
plaintiff,  when  the  defendant  was  not  summoned,  or  otherwise  legally  notified  of  the 
time  add  place  of  taking  such  judgment. 

Does  not  confer  original  jurisdiction.  Proceedings  may  be  reviewed  in  error.  6, 193.  Stran- 
iver  cannot  be  sabstilnted  after  jadgment.  8,  467.  That  a  snmmons  served  on  wife  by  leaving  at 
lionie  with  hasband,  was  by  hitn  destroyed  and  never  seen  by  her,  is  not  canse  for  a  new  trial.  28, 
543  (44  N.  W.,  859).  Petition  to  reinstate  case  dismissed  for  want  of  prosecution  alleging  as  excnse 
lack  of  knowledge  that  time  of  holding  court  had  been  changed,  does  not  show  unavoidable  acci- 
dent or  misfortune.  2,  145.  District  court  h;ts  discretionary  powers  over  ite  own  judgments  dur- 
ing time  at  which  they  are  rendered.  9,  220  (2  N.  W.,  375).  Decree  of  divorce  may  be  set  aside 
after  term,  when  obtained  by  fhtnd.  24,  551  (39  N.  W.,  594).  If  errors  of  fact  are  alleged,  iealoe 
may  be  joined  and  trial  had.  If  sufficient  is  shown,  court  next  enquires  into  defenses.  17,  69  (22 
N.  W.,  78).  Exercise  of  this  power  by  county  court  upheld.  23,  488  (37  N.  W.,  80).  A  suit  to 
set  aside  or  modify  a  judgment  for  other  grounds  must  be  founded  upon  some  recognised  source  of 
^eqnity  Inrisdiotion.  16,  617  (19  N.  W.,  591).  Cited,  12,  566  (11  N.  W.,  880);  18,  229  (13  N. 
W.,  214);  28,  675  (44  N.  W.,  873). 

6147  (603).  The  proceedings  to  vacate  or  modify  the  judgment  or  order  on 
the  grounds  mentioned  in  subdivisions  four,  five^  six^  seven,  eight,  and  nine  of  the 
last  preceding  section,  shall  be  by  petition  verified  by  aflBdavit,  setting  forth  the 
jadgment  or  order,  the  grounds  to  vacate  or  modify  it,  and  the  defense  to  the  action, 
if  the  party  applying  was  defendant.  On  such  petition  a  summons  shall  iasue  and 
be  served  as  in  the  commencement  of  an  action ;  Provided,  Such  summons  shall  not 
issue  in  any  case  in  which  there  is  upon  the  minutes  of  the  court,  or  among  the  files 
of  the  case,  a  waiver  of  error,  by  the  party  or  his  attorney,  unless  the  court  or  a 
judge  thereof  shall  endorse  upon  the  petition  permission  to  issue  such  summons. 

5148  (604).  The  proceedings  to  correct  mistakes  or  omissions  of  the  clerk, 
or  irregularity  in  obtaining  a  judgment  or  order,  shall  be  by  motioil,  upon  reason- 
able notice  to  the  adverse  party  or  his  attorney  in  the  action.  The  motion  to  vaicate 
a  judgment  because  of  its  rendition  before  the  action  regularly  stood  for  trial,  can 
be  made  only  in  the  first  three  days  of  the  succeeding  term. 

5149  (605).  The  court  may  first  try  and  decide  upon  the  grounds  to  vacate 
or  modify  a  judgment  or  order,  before  trying  or  deciding  upon  the  validity  of 
the  defense  or  cause  of  action. 

5150  (606).  A  judgment  shall  not  be  vacated  on  motion  or  petition,  imtil 
it  is  adjudged  that  there- is  a  valid  defense  to  the  action  in  which  the  judgment  is 
rendered,  or,  if  the  plaintiff  seeks  its  vacation,  that  there  is  a  valid  cause  of  action; 
and  where  a  judgment  is  modified,  all  liens  and  securities  obtained  under  it  shall 
be  preserred  to  the  modified  judgment. 

13,229(13N.W.,214). 

5151  (607).  The  party  seeking  to  vacate  or  modify  a  judgment  or  order,  may 
obtain  an  injunction  suspending  proceeding's  on  the  whole  or  part  thereof 
which  injunction  may  be  granted  by  the  court,  or  any  judge  thereof,  upon  its  being 
rendered  probable,  by  affidavit  or  by  exhibition  of  the  record,  that  the  party  is  en- 
titfed  to  have  such  judgment  or  order  vacated  or  modified. 

5152  (608).  When  the  judgment  was  rendered  before  the  action  stood  for 
trlaly  the  suspension  may  be  granted  as  provided  in  the  last  section,  although  no 

valid  defense  to  the  action  is  shown  ;  and  the  court  shall  make  such  orders  concern- 
ing the  executions  to  be  issued  on  the  judgment,  as  shall  give  to  the  defendant  the 

Digitized  byCjOOQlC 


106i;  CODE  OF  CIVIL  PROCEDUBB. 

same  rights  of  delay  be  woald  have  had  if  the  judgment  bad  bee&  rendered  at  tfae- 
proper  time. 

5153  (609).  Proceedings  to  vacate  or  modify  a  judgment  or  ord^,  for  the 
causes  mentioned  in  subdivision  four,  five^  and  seven  of  section  six  hundred  and 
two^  must  be  commenced  within  two  years  after  the  judgment  was  rendered  or 
order  made,  unless  the  party  entitled  thereto  be*  an  infrnt,  married  woman,  or  per> 
6on  of  unsound  mind,  and  then  within  two  years  after  removal  of  such  disability. 
Proceedings  for  the  causes  mentioned  in  subdivisions  three  and  six  of  the  same  see^ 
tion  shall  be  within  three  years,  and  in  subdivision  nine  within  one  year,  after  the 
defendant  has  notice  of  the  judgment 

6154  (610).  The  pro^^icdons  of  this  title,  subsequent  to  section  six  hundred 
and  one,  shall  ajq^ly  to  the  supreme  court  and  probate  court,  so  fiur  as  the 
same  may  be  applicable  to  the  judgments  or  final  orders  of  such  courts.  The  par- 
ties shall  be  limited  to  the  same  time  in  which  to  commence  proceedings ;  and  in 
estimating  time,  the  probate  court  shall,  for  this  purpose,  be  considered  as  holding 
in  each  year,  three  terms  of  four  months  each,  the  first  commencing  on  the  first  day 
of  January  of  each  year. 

6155  (611).  Cases  pending  in  a]^llate  courts  on  writs  of  error  or  othei^ 
wise,  when  this  code  takes  effect,  shall  be  conducted  to  final  judgment  as  if  it  bad 
not  been  adopted,  and  the  liens  of  judgments  and  decrees  ren<fered  when  it  take& 
efiect  shall  be  preserved. 

TITLE  XVIL— C!o8TS. 

6166  (612).  In  all  cases  in  which  ihe  plaintiff  is  a  non-resident  of  the  coun^ 
in  which  the  action  is  to  be  brought,  before  commencing  such  action  the  plaintiff 
must  furnish  a  sufficient  surety  for  costs.  The  surety  must  be  a  resident  of  the 
county  where  the  action  is  to  be  brought,  and  approved  by  the  clerk.  His  obliga- 
tion shall  be  complete,  simply  by  endorsine  the  summons,  or  signing  his  name  on 
the  complaint  as  security  for  costs.  He  shall  be  bound  for  the  payment  of  all  costs 
which  may  be  adjudged  against  the  plaintiff  in  the  court  in  which  the  actioa  b 
brought,  or  in  any  other  to  which  it  may  be  carried,  and  for  costs  of  the  plaintrff^s 
witnesses,  whether  the  plaintiff  obtained  judgment  or  not. 

A  caose  will  not  be  dismissed  where  seourity  not  given  in  time  required.  26,  467  (41  N. 
W.,  448).  An  order  to  retax  costs  is  applicable,  and  sncfa  appeal  woald  not  necessarily  bring  any 
other  branch  of  the  case  before  the  snpreme  coort.     14,  475  (16  N.  W., 747). 

6157  ^613).  An  action  in  which  security  for  the  costs  is  required  hy  the  bat 
section^  and  has  not  been  giveily  shall  be  dismissed  on  motion  and  notice  by  the  de- 
fendant at  any  proper  time  before  judgment,  unless  in  a  reasonable  time,  to  be  al- 
lowed by  the  court,  such  security  for  costs  be  given. 

5158  (614),  If  the  plaintiff  in  an  action,  after  its  commencement,  become  a 
non-resident  of  the  county  in  which  it  was  brought,  he  shall  give  secnrity  for 
costs  in  the  manner  and  under  the  restrictions  provided  in  the  two  preceding  sections. 

6159  (615).  In  an  action  in  which  security  for  costs  has  beengiven,  the  defend- 
ant may  at  any  time  before  judgment,  after  reasonable  notice  to  the  plaiutif!^ 
move  the  court  for  additional  secnrity  on  the  part  of  the  plaintiff;  and  if,  oo 
such  motion,  the  court  be  satisfied  that  the  surety  has  removed  from  this  state,  or  ia 
not  sufficient,  the  action  may  be  dismissed,  unless,  in  a  reasonable  time  to  be  fixed  by 
the  court,  sufficient  security  be  given  by  plaintiff. 

5160  (616).  After  final  ludgment  has  been  rendered  in  an  action  in  whidi 
security  for  costs  has  been  given,  as  required  by  this  chapter,  the  court,  on  motion 
of  the  defendant,  or  any  other  person  having  a  right  to  such  costs,  or  any  part 
thereof,  after  ten  days^  notice  of  such  motion,  may  enter  up  judgment  in  the  name  of 
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the  defendant,  or  his  legal  representatives,  against  the  surety  for  COStSi  his  exec- 
utors or  administrators,  for  the  amount  of  the  costs  adjudged  against  the  piaintiiT,  or 
so  much  thereof  as  may  be  unpaid.  Execution  may  be  issued  on  such  judgment,  as^ 
in  other  cases,  for  the  use  and  benefit  of  the  persons  entitled  to  such  costs. 

5161  (617).  If  any  informer,  under  a  penal  statutOi  to  whom  the  penalty^ 
or  any  part  thereof,  if  recovered,  is  given,  sh^ll  dismiss  his  suit  or  prosecution,  or 
fail  in  the  same,  he  shall  pay  all  costs  accruing  on  such  suit  or  prosecution  unless 
he  be  an  oflScer  whose  duty  it  is  to  commence  the  same. 

5162  (618).  Where  defendants  disclaim  having  any  title  or  interest  in 
land  or  other  property,  the  subject-matter  of  the  action,  they  shall  recover  their 
COStSi  unless  for  special  reasons  the  court  decide  otherwise. 

5163  (619).  Unless  otherwise  provided  by  statute,  the  costS  of  QlOtions^ 
continuances,  amendmentSy  and  the  like,  shall  be  taxed  .and  paid  as  the  court  in 
its  discretion  may  direct. 

5164  (620).  When  it  is  not  otherwise  provided  by  this  and  other  statutes^ 
costs  shall  be  allowed  of  course  to  the  plaintiff,  upon  a  judgment  in  his  favor^ 
in  actions  for  the  recovery  of  money  only,  or  for  the  recovery  of  specific  real  oi 
personal  property. 

Each  party  is  primarilj  liable  for  his  own  costs  and  may  be  required  to  pay  or  secnre  them  in* 
advance.     12,  243  (11  N.  W.,  320). 

5165  (621).  If  it  shall  appear  that  a  justice  of  the  peace  has  jurisdiction  of  an 
action,  and  the  same  has  been  brought  in  any  other  court,  the  plaintiff  shall  not 
repover  costs;  and  in  all  actions  for  libel,  slander,  malicious  prosecution,  assault, 
assault  and  battery,  false  imprisonment,  criminal  conversation,  seduction,  actions  for 
nuisance,  or  against  a  justice  of  the  peace  for  misconduct  in  office,  if  the  damages- 
assessed  be  under  five  dollars,  the  plaintiff*  shall  not  recover  any  costs. 

Plaintiff  cannot  recover  costs  when  action  is  within  Jurisdiction  of  jostice  of  the  peace  and 
bronght  in  any  other  conrt  2,77.  Action  commenced  in  conn ty  conrt,  judgment  on  appeal  for 
$18,  costs  not  allowed.  16,  543  (20  N.  W.,  859).  Jnry  found  there  was  due  plaintiff  from  defend- 
ant 1193.40,  and  to  defendant  from  plaintiff  on  an  offset  |118.40,  and  acoordinsly  gave  a  verdict  for 
plaintiff  of  $75 ;  held  that  plaintiff  was  not  entitled  to  costs.  11,  462  (9  N.  W.,  637).  See  9, 
264  (2  N.  W.,  354).     28,  397  (44  N.  W.,  434). 

5166  (622).  Costs  shall  be  allowed  of  course  to  any  defendant  upon  a 
judgment  in  his  favor  in  the  actions  mentioned  in  the  last  two  sections. 

6167  (623).  In  other  actions  the  court  may  award  and  tax  costs,  and  ap- 
portion the  same  between  the  parties  on  the  same  or  adverse  sides,  as  in  its  discre* 
tion  it  may  think  right  and  equitable. 

Taxation  of  costs  may  be  made  a  condition  to  permitting  amended  pleadings  to  be  filed.  29, 
432  (45  N.  W.,  471).  Conrt  has  anthorlty  to  apportion  costs  in  a  bastardy  case.  14,  210  (14  N. 
W.,  901).    See  24,  489  (39  N.  W.,  406). 

5168  (624).  Where  several  actions  are  brought  on  one  bill  of  exchange^ 
promissory  note,  or  other  obligation  or  instrument  in  writing,  against  several  par- 
tieS|  who  might  have  been  joined  as  defendants  in  the  same  action,  as  allowed  by  sec- 
tion forty-four,  no  CQSts  snail  be  recovered  by  the  plaintiff  in  more  than  one  of 
snob  actions,  if  the  parties  proceeded  against  in  the  othei^  options  were,  at  the  com- 
mencement of  the  previous  action,  openly  within  the  state. 

6169  (625).  When  a  snmmons  is  issued  to  another  cojonty  than  that  in 
which  the  action  or  proceeding  is  pending,  it  may  be  returned  by  mail,  and  the  sher- 
iff shall  be  entitled  to  the  same  fees  as  if  the  summons  had  issued  in  the  county  of 
which  he  is  sheriff. 

Bees.  6170  and  5171.  "An  act  to  provide  for  taxing  of  costs  in  certain  cases."  1875,  p.  53.  In 
A»rce  Febmarj  25. 

5170.  That  when  an  application  shall  be  made  to  a  court  of  record  to  postpone 
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^  trial,  the  payment  to  the  adverse  party  of  a  8nni  not  exceeding  ten  dollars,  be- 
*»iderf  the  costs  of  the  term,  may  in  the  discretion  of  the  judges  be  inii>osed  as  a 
•condition  of  granting  the  postponement. 

See  29,  588  (45  N.  W.,  929). 

5171.  Costs  may  be  a1lo>¥ed  on  a  motion  or  demurrer^  in  the  discretioo  of 
the  court  or  judge,  not  exceeding  ten  dollars,  which  shall  be  absolute  against  the 
losing  party  on  such  demurrer  or  motion;  Provided,  That  this  provision  shall  not 
apply  to  verbal  motions  and  demurrer  ore  tenus  during  the  course  of  the  trial. 

TITLE  XVIII. — Actions  and  Proceedings  in  Particulab  Cases, 

CHAPTER  I. — ACTIONS  CONCERNING  REAL  PROPERTY. 

5172  (626).  In  an  action  for  the  recovery  of  real  property,  it  shall  be  suffi- 
<;ient,  if  the  plaintiff  stat^  in  his  petition  that  he  has  a  legal  estate  therein,  and  is 
•entitled  to  tiie  possession  thereof j  describing  the  same  as  required  by  sectioo  one 
hundred  and  thirty-three,  and  that  the  defendant  unlawfully  keeps  him  out  of  the 
possession.  It  shall  not  be  necessary  to  state  how  the  plaintiff^s  estate  or  owno^ 
ship  is  derived. 

£;jectmeDt  proper  remedj  for  trial  of  title  to  lands.  21,  215  (31  N.  W.,  661).  Petition  need 
not  be  in  exact  words  of  statute.  9,  84  (2  N.  W.,  230).  Plaintiff  most  rely  upon  the  strenglh 
-of  hisown  title,  not  on  the  weakness  of  his  adversary's.  21,  271  (31  N.  W.,  797);  27,  310  (43  K. 
W.,  110);  6,  5'i5.  Plaintiff  mnst  have  not  only  legal  title,  bnt  right  to  possession.  18,534 
(26  N.  W.,  362).  Mnst  allege  and  prove  that  he  has  been  turned  ont  of  the  possession  m  his 
yielded  the  pos!«efl»ion  to  the  paramount  title.  20,  272  (29  N.  W.,  935).  When  the  proceedings  of 
a  railroad  to  condemn  land  are  void,  ejectment  a  proper  remedy.  No  defense  that  condemnalioo 
proceedings  are  pending.  21,  375  (32  N.  W.,  162).  Where  defendant  is  not  in  pomessinn,  aid 
land  is  wild,  nninclosed  prairie,  no  damages  can  be  awarded  for  nse  and  occupation.  24, 178 
(38  N.  W.,  791).  Tax  sale  certificate  does  not  constitute  color  of  title  to  real  estate.  14,363 
(15  N.  W.,  711).  One  not  made  a  party,  bnt  in  possession  adverse  to  plaintiff,  may  enjoin  latter 
from  ousting  him,  but  injunction  will  not  prevent  plaintiff  from  bringing  suit  to  eject  oocapsoi. 
27,  829  (44  N.  W..  35).  Defendnnt  mny  interpose  an  equitable  defense.  11,  406  (9  N.  W.,  543); 
6,369.     Cited,  12»  223  (10  N.  W.,  711). 

5173  (627).  It  shall  be  sufficient  in  sach  action  if  the  defendant  in  hisansirar 
deny,  generally,  the  title  alleged  in  the  petition,  or  that  he  withholds  possession,  as 
the  case  may  be;  but  if  he  deny  the  title  of  the  plaintiff,  possession  by  the  defend- 
ant shall  be  taken  as  admitted.  Where  he  does  not  defend  for  the  whole  premiaes, 
the  answer  shall  describe  the  particular  part  for  which  defense  is  made. 

5174  (628).  In  an  action  by  a  tenant  in  common  of  real  property,  against 
a  co-tenant,  the  plaintiff  must  state,  in  addition  to  what  is  required  in  the  first  sec- 
tion of  this  chapter,  that  the  defendant  either  denies  the  plaintiff's  right,  or  did 
^ome  act  amounting  to  such  denial. 

6175  (62^).  In  an  action  for  the  recovery  of  real  property,  where  the  plaint- 
iff shows  a  right  to  recover  at  the  time  the  action  was  commenced,  but  it  appears 
that  his  right  has  terminated  during  the  pendency  of  the  action,  the  verdict 
and  judgment  must  be  according  to  the  fact,  and  the  plaintiff  may  recover  for  wilb- 
faolding  the  property. 

6176  (630).  In  an  action  for  the  recovery  of  real  property,  the  party  against 
whom  judgment  is  rendered  may,  at  any  time  during  the  term  at  which  the  judg- 
ment is  rendered,  demand  another  trial  by  notice  on  the  journal,  and  thereupon 
the  judgment  shall  be  vacated,  and  the  action  shall  stand  for  trial  at  the  next  term. 

First  judgment  is  binding  if  not  set  aside  at  tbat  term.  Cannot  be  attacked  collaterally.  16, 
217  (20  N.  W.,  245).  New  trial  allowed  on  account  of  newly  discovered  evidenoe.  24»  545  (39  N. 
W.,  597).     Does  not  apply  to  actions  qua  timet.    28,  670  (44  N.  W.,  872). 

6177  (631).  No  farther  trial  can  be  had  in  such  action,  except  upon  appeal, 
4inless  for  good  cause  shown,  as  in  other  actions. 
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5178  (632).  The  parties  in  an  action  for  the  recovery  of  property  may  avail 
themselves,  if  entitled  thereto,  of  the  relief  of  the  statutes  in  force  for  the  relief  of 
occupying  claimants  of  land. 

5179  (633).  If  a  guardian,  tenant  for  life  or  years,  joint  tenant  or  tenant  m 
common  of  real  property,  commit  waste  thereon,  he  is  liable  to  pay  three  time& 
the  damages  which  have  resulted  from  such  waste,  to  the  person  entitled  to  sue 
therefor. 

5180(634).  Judgment  of  forfeiture  and  conviction  may  be  rendered 
against  the  defendant,  whenever  the  amount  of  damages  so  recovered  is  more  than 
twO'thirds  the  value  of  the  interest  such  defendant  has  in  the  property  wasted,  and 
when  the  action  is  brought  by  the  person  entitled  to  the  reversion. 

5181  (636).  Any  person  whose  duty  it  is  to  prevent  waste,  and  who  has  not 
used  reasonable  care  and  diligence  to  prevent  it,  is  deemed  to  have  committed  it. 

5182  (636).  For  willful  trespass,  injuring  any  timber,  tree,  or  shrub  on  the 
land  of  another,  or  in  the  street  or  highway  in  front  of  another's  cultivated  ground, 
yard,  or  town  lot,  or  on  the  public  grounds  of  any  town,  or  any  land  held  by  thi& 
state,  for  any  purpose  whatever,  the  trespasser  shall  pay  treble  damages  at  the  suit 
of  any  person  entitled  to  protect  or  enjoy  the  property  aforesaid. 

5183  r637).  Nothing  herein  contained  authorizes  the  recovery  of  more  than 
the  just  value  of  the  timber  taken  from  uncultivated  wood  land  for  the  re- 
pair  of  a  public  highway  or  bridge  in  its  immediate  neighborhood. 

6184(638).  The  owner  of  an  estate  in  remainder  or  reversion  may 
Tinfi.intrft.iTi  either  of  the  aforesaid  actions  for  injuries  done  to  the  inheritance,  not- 
withstanding any  intervening  estate  for  life  or  years. 

5186  (639).  An  heir,  whether  a  minor  or  of  full  age,  may  maintain  these 
actions  for  injuries  done  in  the  time  of  his  ancestors  as  well  as  in  his  own  time,, 
unless  barred  by  the  statute  of  limitations. 

5186  (640).  Where  lands  or  tenements  are  sold  by  virtue  of  an  execution^ 
tbe  purchaser  at  such  sale  may  maintain  his  action  against  any  person,  for 
either  of  the  causes  above  mentioned^  occurring  or  existing  after  his  purchase. 

5187  (641).  This  provision  is  not  intended  to  prevent  the  person  who  DC* 
CUpies  the  lands,  in  the  meantime,  from  using  them  in  the  ordinary  course  of  hus* 
bandry,  or  from  using  timber  for  the  purpose  of  making  suitable  repairs  thereon. 

5188  (642).  But  if  for  this  purpose  he  employ  thnber  vastly  superior  to 
ihat  required  for  the  occasion^  he  will  be  deemed  to  have  committed  waste,  and 
will  be  liable  accordingly. 

C3HAPTEB  n. — ACTIONS  ON   OFFICIAL  SECURITIES. 

5189  (643).  When  an  officer,  executor,  or  administrator  within  this  state,  by 
misconduct  .or  neglect  of  duty,  forfeits  his  bond  or  renders  his  sureties  liable,  any 
person  injured  thereby  or  who  is  by  law  entitled  to  the  benefit  of  the  security  may 
bring  an  action  thereon,  in  his  own  name,  against  the  officer,  executor,  or  adminis- 
trator, and  his  sureties,  to  recover  the  amount  to  which  he  may  be  entitled  by  reason 
of  the  delinquency.  The  action  may  be  instituted  and  proceeded  in  on  a  certified 
copy  of  the  bond,  which  copy  shall  be  furnished  by  the  person  holding  the  original 
thereof. 

See  note  to  section  4949,  citing  10,  531  (7  N.  W.,  276). 

5190  (644).  A  judgment  in  favor  of  a  party  for  one  delinquency,  doei^ 
not  preclude  the  same  or  another  party  from  an  action  on  the  same  security 
for  another  delinquency. 
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CHAPTER  III. — PROCEEDINGS   UPON   MANDAMUS. 

Sees.  5191  and  5192  formed  sees.  2  and  3,  oh.  42,  R.  S.  1866,  p.  279.  (Sec  1  refers  to  guo  w&r- 
^otUo.    Be%poa,  5237.) 

5191.  Any  private  person  may,  od  his  owu  relation^  sue  out  writs  of  man- 
Jaraus  without  applicatiou  to  the  prosecuting  attorney. 

6192.  Persons  siiin^  out  either  of  the  writs  under  the  provisions  of  this  chap- 
ter shall  be  liable  to  costs  as  in  civil  oases. 

Sees.  5193  and  5194.  **An  act  to  regulate  the  proeecation  of  cases  of  original  jarisdicUon  in 
the  supreme  court."    1867,  p.  47.    In  force  June  10. 

5193.  That  proceedings  in  the  supreme  court  in  applications  for  mandamus 
shall  be  regulated  by  chapter  3  of  title  18  of  the  code  of  civil  procedure,  in  appli- 
tsations  by  qtw  warranto  by  title  23  of  said  code,  and  on  application  for  habeas 
aorpus  by  chapter  25  of  the  criminal  code;  and  all  other  provisions  of  law  relating 
to  those  remedies  shall  be  applicable  to  said  proceedings  when  had  in  said  court  ex- 
ercising its  original  jurisdiction. 

See  27,  746  (43  N.  W.,  249). 

5194.  The  several  district  courts  shall  have  and  exercise  concurrent  juris- 
^Ction  with  the  supreme  court  in  the  several  kinds  of  action  enumerated  in  the 
"first  section  of  this  act,  and  the  mode  of  proceeding  and  the  practice  relating  th»eto 
^hall  be  the  same  as  that  obtaining  in  the  supreme  court  under  the  provisions  of 
this  act  and  as  now  provided  by  law. 

May  be  allowed  by  district  judge  at  chambers  within  his  district  when  right  is  dear.  34, 
^65  (38  N.  W.,  752). 

5195  (645).  The  writ  of  mandamus  may  be  issued  tO  any  inferior  tribunal, 
^corporation,  board,  or  person,  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station.  But  thoogh  it 
may  require  an  inferior  tribunal  to  exercise  its  judgment,  or  proceed  to  the  discharge 
of  any  of  its  functions,  it  cannot  control  judicial  discretion. 

Should  not  be  used  to  correct  errors  but  to  compel  action.  23,  641  (37  N.  W.,  612).  Applica- 
tion for  writ  should  show  a  demand  and  refusal,  and  should  set  forth  facts  which  clearly  impose 
upon  the  respondent  the  duty  which  it  is  sought  to  compel  him  to  perform.  7, 133.  Relator  most 
show  a  clear  right  t9  the  performance  by  the  respondent  of  the  particular  duty  sought  to  be  enlbreed, 
imd  that  he  has  no  adequate  remedy  at  law.  14,  267  (15  N.  W.,  210).  And  that  the  respondent 
is  in  default  of  some  legal  duty  then  due  at  his  hands.  8,  292.  Any  person  may  compel  an  offi- 
cer to  perform  a  duty  imposed  by  law.  17,  311  (22  N.  W.,  545).  The  writ  cannot  be  used  t» 
<!ontract  legal  discretion,  but  to  compel  officers  to  act.  15,  267  (18N.  W.,  85);  18,  426  (25  N.  W., 
^87);  18.  431  (25  N.  W.,  610).  Writ  may  be  set  ttdde  by  court  granting  same  if  obtained  by 
fraud.  17,  567  (24  N.  W.,  200).  Mandamus  is  an  action  at  law  and  is  reviewable  on  error  and 
not  on  appeal.  13,  223  (13  N.  W.,  212).  Private  party  must  make  demand  before  he  can  obtain 
writ  to  compel  county  clerk  and  treasurer  to  keep  their  books  in  a  particular  manner.  14,  S04 
<15  ^.  W.,  320).  Office  of  writ  not  to  find  a  definite  sum  due,  but  merely  that  it  is  the  duty  of 
.proper  officers  to  provide  for  what  is  due.  22,  796  (36  N.  W.,  157).  Lowest  bidder  or  taxpi^yer 
may  brine.  4,  161.  Moderator  may  be  compelled  to  sign  reports  of  taxes  voted  in  school  district. 
11,  361  ^  N.  W.,  559).  Writ  will  issue  to  compel  railway  company  to  deposit  with  county  judiEe 
«mount  of  an  award  of  damages  for  right  of  way,  from  which  no  appeal  has  been  taken.  27,  688 
(43  N.  W.,  419).  Mandamus  awarded  against  state  auditor  to  compel  him  to  pay  for  3,500  copke 
of  Guy  Brown's  Statutes.  12,  234  (11  N.  W.,  321).  Will  lie  to  compel  sheriff  to  appoint  ap- 
-praisers  under  exemption  laws.  2,  8.  Mandamus  awarded  against  a  county  treasurer  to  oompil 
him  to  pay  certain  county  warrants,  there  being  sufficient  funds  in  the  treasury.  12,  233  (11 IL 
W.,296).  See  25,  34  (40  N.W.,  593;  26,  304  (41  N.  W.,  155);  26, 96  (41  N.  W.,  131);  29,291(45 
:N.  W.,631). 

6196  (646).  This  writ  may  not  be  issued  in  any  case  where  there  is  a  plain 
and  adequate  remedy  in  the  ordinary  course  of  the  law.  It  may  issue  on  the  infor- 
mation of  the  party  beneficially  interested. 

Writ  will  not  issue  where  there  is  an  adequate  remedy  at  law.  4,  261 ;  0,  506  (4  N.  W.,239). 
Will  not  issue  to  compel  clerk  of  district  court  to  issue  order  of  sale,  where  there  has  been  no  appli- 
cation to  such  district  court  to  direct  the  order.     29, 123  (45  N.  W.,  278).     Writ  will  not  liet» 
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*€x>mpel  commissioners  of  public  baildings  to  draw  warrant  in  paj^ment  of  sub-con  tract  or  who  bns 
done  work  on  public  building.  2,  6.  Not  allowed  when  right  to  office  drawn  in  question.  1, 
172.  Will  not  issue  to  compel  levy  of  a  tax  to  paj  a  dormant  judgment.  25,  303  (41  ^.  W.,  155). 
Writ  to  compel  revocation  of  saloon  license  will  not  be  granted  by  supreme  court  while  an  appeal 
is  pending  before  it,  from  judgment  of  district  court,  sustaining  action  of  city  council.  27,  476 
(43  N.  W.,  249).  Will  not  issue  to  compel  justice  to  make  order  in  a  case  after  it  has  been  taken  to 
district  court.  27,  56  (42  N.  W.,  762).  Mandamus  to  compel  treasurer  to  issue  tax  deeds  will  not 
lie  where  actions  are  pending  in  other  courts  to  have  tax  proceedinga  declared,  void.  11,  266  (9  N. 
W.,  82).  Nor  to  compel  an  officer  to  release  property  where  replevin  would  lie.  9,  507  (4  N.  W., 
.239). 

6197  (647).  The  writ  is  either  alternative  or  pereraptoiy.  The  alternative 
^Writ  must  state  concisely  the  facts  showing  the  obh'gation  of  the  defendant  to  per- 
form the  act,  and  his  omission  to  perform  it,  and  command  him,  that  immediately 
4]pon  the  receipt  of  the  writ,  or  at  some  other  specified  time,  he  do  the  act  reqnired 
*o  be  performed,  or  show  cause  before  the  court  whence  the  writ  issued,  at  a  specified 
time  and  place,  why  he  has  not  done  so;  and  that  he  then  and  there  return  the  writ, 
with  his  certificate  of  having  done  as  he  is  commanded.  The  peremptory  writ 
must  be  in  a  similar  form,  except  that  the  words  requiring  the  defendant  to  show 
cause  why  he  has  not  done  as  commanded  must  be  omitted. 

5198  (648).  When  the  riffht  to  require  the  performance  of  the  act  is  clear, 
and  it  is  apparent  that  no  valid  excuse  can  be  given  for  not  performing  it,  a  per- 
'0mptory  mandamus  may  be  allowed  in  the  first  instance.  In  all  other  cases,  the 
alternative  writ  must  first  be  issued. 

5199  (649).  The  motion  for  the  writ  must  be  made  upon  affidavit,  and  the 
court  may  require  a  notice  of  the  application  to  be  given  to  the  adverse  party,  or 
onapr  grant  an  order  to  show  cause  wny  it  should  not  be  allowed,  or  may  grant  the 

writ  without  notice. 

5200  (650).  The  allowance  of  the  writ  must  be  endorsed  thereon,  signed  by 
a  judge  of  the  court  granting  it,  and  the  writ  must  be  served  personally  upon  the  de- 
"fendant  If  the  defendant  duly  served  neglect  to  return  the  same^  he  shall  be 
proceeded  against  as  for  contempt. 

Hay  be  allowed  bj  judge  at  cbambers  within  his  district  when  right  is  dear.  24,  265  (38 
N.  W.,  752). 

5201  (651).  On  the  return  day  of  the  alternative  writ,  or  such  further  day  as 
^be  court  may  allow,  the  party  on  whom  the  writ  shall  have  been  served,  may  show 
'Cause,  by  answer  made^  in  the  same  manner  as  an  answer  to  a  petition  in  a  civil 
4iGtion. 

Here  allegations  of  fVaud  and  illeiml  noting,  without  any  statement  of  facts  upon  which  such 
-charges  were  based,  were  held  not  sufficient  as  a  defense  to  application  for  mandamus.  14,  607 
.(16N.W.,830). 

5202  (652).  If  no  answer  be  made,  a  peremptory  mandamus  must  be  allowed 
^against  the  defendant.     If  an  answer  be  made  containing  new  matter,  the  sams 
«ball  not  in  any  respect  conclude  the  plaintifip,  who  may,  on  the  trial  or  other  pro- 
ceeding, avail  himself  of  any  valid  objection  to  its  sufficiency,  or  may  countervail 
it  by  proof,  either  in  direct  denial  or  by  way  of  avoidance. 

5203  (653).  No  other  pleading  or  written  all^ation  is  allowed  than  the 
writ  and  answer.  These  are  the  pleadings  in  the  case,  and  have  the  same  effect  and 
are  to  be  construed  and  may  be  amended  in  the  same  manner  as  pleadings  in  a  civil 
action;  and  the  issues  thereby  joined  must  be  tried,  and  the  further  proceedings 
thereon  had  in  the  same  manner  as  in  a  civil  action. 

Verification  upon  information  and  belief  not  good.  Affidavit  should  set  out  facts.  8,  98. 
Writ  may  be  demurred  to  and  answer  allowed  if  overruled.     17,  60  (22  N.  W.,  120). 

5204  (654).  If  judgment  be  given  for  the  plaintiff,  he  shall  recover  the 
-damages  which  he  shall  have  sustained,  to  be  ascertained  by  the  court  or  a  jury,  or 
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by  referees,  in  a  civil  actioD,  and  costs;  and  a  peremptory  mandamus  shall  also  be 
granted  to  him  without  delay. 

5205  (655).  A  recovery  of  damages  by  virtue  of  this  chapter,  against  a  party 
who  shall  have  made  a  return  to  a  writ  of  mandamus,  is  a  bar  tO  any  other  ao> 
tion  against  the  same  party  for  the  making  of  such  return. 

5206  (656).  Whenever  a  peremptory  mandamus  is  directed  to  any  pablic 
officer,  body,  or  board,  commanding  the  performance  of  any  public  duty  especially 
enjoined  by  law,  if  it  appear  to  the  court  that  such  officer,  or  any  member  of  socii 
boay  or  board,  has  without  just  excuse  refused  or  neglected  to  perform  the  duty 
so  enjoined,  the  court  may  impose  a  fine,  not  exceeding  five  hundred  dollars,  upon 
every  such  officer,  or  member  of  such  body  or  board.  Such  fine,  when  collected, 
shall  be  paid  into  the  treasury  of  the  county  where  the  duty  ought  to  have   be»i 

Eerformed  ;  and  the  payment  thereof  is  a  bar  to  an  action  for  any  penalty  iocurred 
y  such  officer,  or  member  of  such  body  or  board,  by  reason  of  his  refusal  or  neg- 
lect to  perform  the  duty  so  enjoined. 

Bespondent  not  liable  for  contempt  for  not  paying  judgment  for  costs.  19,  697  (26  N.  W.^ 
711). 

TITLE  XIX.— Juries. 

5207  (657).  AU  free  white  males  residing  in  any  of  the  counties  of  this  state^ 
having  the  qualificatioilS  of  electors^  and  being  over  the  age  of  twenty-oDe  years 
and  of  sound  mind  and  discretion^  and  not  being  judges  of  the  supreme  coart  or 
district  courts^  clerks  of  the  supreme  or  district  courts^  sherifis,  coroners^  or  jailers^ 
or  subject  to  any  bodily  infirmity  amounting  to  a  disability^  and  who  have  not  beeo 
convicted  of  a  criminal  offense  punishable  by  imprisonment  in  the  penitentiary,  and 
are  not  subject  to  disability  for  the  commission  of  any  offense  which  by  special  pro- 
vision of  law  does  or  shall  disqualify  them,  are  and  shall  be  competent  persons  to 
serve  on  all  grand  and  petit  juries,  within  their  counties  respectively;  Prcmdedy 
That  persons  over  sixty  years  of  age,  ministers  of  the  gospel,  probate  judges^ 
county  commiasioners,  licensed  attorneys,  practicing  physicians,  postmasters,  and 
carriers  of.  the  United  States  mails,  shall  not  be  compelled  to  serve  as  jurors. 

Colored  men  competent.  2,  224.  Joior  must  be  an  elector  of  county  wherein  he  is  called  to 
serTe.     14,  674  (16  N.  W.,  905). 

Sec.  6208.    "An  act  concerning  the  competency  of  jurora."    1877,  p.  16.    In  force  June  1, 

5208.  That  on  the  trial  of  any  suit  in  which  a  mimicipal  corporation  is  a 
partyy  the  inhabitants  and  taxpayers  of  such  municipal  corporation  shall  be 
competent  jurors  if  otherwise  competent  and  qualified  according  to  law. 

Taxpayer  competent  in  suit  against  city.  6,  463. 
•  5209  (658).  In  each  of  thecounties  in  this  state  wherein  a  district  court  is  ap- 
pointed or  directed  to  be  holden,  the  cOUnty  COnixnissioners  of  the  county  shull, 
at  least  fifteen  days  before  the  first  day  of  the  session  of  the  court,  meet  togeth^, 
or  any  two  of  them  may  meet,  and  select  sixty  persons  possessing  the  qualifications 
prescribed  in  section  six  hundred  and  fifty-seven,  and  as  nearly  as  may  be,  a  pro- 
portionate number  from  each  precinct  in  the  county,  and  shall,  within  five  days 
thereafter,  furnish  to  the  clerk  of  the  district  court  of  the  county,  or  his  deputy,  a 
list  of  the  names  of  the  persons  selected. 

The  law  requiring  a  ^opor/tona/6  number  of  jurors  to  be  selected  from  each  precinct  is  manda- 
tory. 12.  263  (11  N.  W.,  323) ;  9,  522  (4  N.  W.,  246).  Shall  be  summoned  from  the  body  of  Ike 
coanty.  4,  287.  List  may  be  made  on  basis  of  last  vote  of  the  several  precincts.  16,  208  (18  N. 
W.,  129).  This  section  must  have  a  reasonable  construction.  14,  542  (16  N.  W.,  898).  Kok 
proper  for  court  to  order  sheriff  to  fill  up  jury  with  certain  persons.  6,  379.  Power  should  W 
exercised  with  care.  9,  164  (2  N.  W.,  378).  Grand  jury  called  in  part  from  a  petit  jury  consti- 
tutes an  illegal  body.  1,  396.  Extra  jurymen  may  be  called  when  regular  panel  excused  or 
challenged.  4,  230.  Cited  sub  nom.  section  5159,  12,  63  (10  N.  W.,  463);  12,  264  (11  N,  W.. 
323);  12,  382  (U  N.  W.,  494) ;  12,  389  (11  N.  W.,  495). 
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5210  (669).  The  clerk  or  deputy  derk  receiviDg  the  names  shall,  write  the 
name  of  each  person  selected  on  a  separate  ticket,  and  place  the  whole  number  of 
tickets  into  a  box  or  other  suitable  and  safe  receptacle,  and  shall  preserve  the  lij^t 
of  names  furnished  by  the  commissioners  in  the  files  of  his  office. 

5211  (660).  The  clerk  of  the  district  court  or  his  deputy,  and  the  sheriff 
or  his  deputy,  or,  if  there  be  no  sheriff  or  deputy  sheriff,  the  coroner  of  the  county 
shall,  at  least  ten  days  before  the  first  day  of  the  session  of  the  district  court,  meet 
together  and  draw  by  lot  out  of  a  box,  a  receptacle  wherein  shall  be  kept  the 
ti^ets  mentioned  and  referred  to  in  section  six  hundred  and  fifty-nine  (659)  of  said 
title,  twenty-four  names,  and  the  persons  whose  names  are  drawn  shall  be  the  petit 
Jurors.  And  when  a  grand  jury  is  ordered,  the  clerk  or  deputy  clerk,  and  sheriff  or 
deputy  sheriff,  or  coroner,  if  there  be  no  sheriff  or  deputy  sheriff,  shall  then  draw 
sixteen  (16)  additional  names^  and  the  persons  whose  names  are  drawn  shall  be  the 
grand  jury. 

Amended  1885,  p.  881. 

5212  (661).  The  clerk  shall,  on  the  day  of  the  drawing  aforementioned,  issue 
an  order  to  the  sheriff,  deputy  sheriff,  or  coroner,  as  the  case  may  be,  command- 
ing him  to  summon  the  persons  whose  names  are  drawn  as  petit  jurors  to  appear 
before  the  district  court  at  or  before  the  hour  of  eleven  o'clock  on  the  morning  of 
the  first  day  of  the  terra,  stating  in  the  order  the  day  of  the  week  and  month  and 
the  place  of  the  sitting  of  the  court,  to  serve  as  petit  jurors,  and  a  like  order  com- 
manding the  sheriff,  deputy  sheriff,  or  coroner  to  summon  the  grand  jury  when  a 
grand  jury  has  been  ordered  and  drawn. 

Amended  1885,  p.  382. 

5213  (662).  The  sheriff,  deputy  sheriff,  or  coroner,  having  received  the  order, 
shall,  at  least  five  days  before  the  first  day  of  the  session  of  the  court,  make  serv- 
ice of  said  order  upon  each  person  whose  name  was  selected  and  drawn  as  a  petit 
juror  by  reading  or  delivering  a  copy  of  the  same  to  the  person  summoned,  or  by 
leaving  a  copy  at  his  residence,  except  that  the  copy  shall  contain  only  the  name  of 
the  person  served  and  not  the  name  of  any  other  petit  juror.  And  when  a  grand 
jury  is  ordered  and  summoned  service  of  said  order  shall  be  made  on  each  person  in 
the  same  manner  as  i&  provided  for  service  on  a  petit  juror  in  this  section. 

Amended  1885,  p.  382.  Officer  cannot  demand  fees  in  adrance  for  senring  enmmons.  27, 
398  (43  N.  W.,  177). 

5214  (663).  Each  grand  juror  and  petit  juror  summoned  shall  appear  before 
the  court  on  the  day  and  at  the  hour  specified  in  the  summons^  and  shall  not  depart 
without  leave  of  the  court. 

6215  (664).  'Whenever  the  proper  officers  &il  to  summon  a  grand  or  petit  jury, 
or  when  all  persons  summoned  as  grand  or  petit  jurors  do  not  appear  before  the  dis- 
trict courts^  or  whenever  at  any  general  or  special  term,  or  at  any  period  of  a  term 
for  any  cause  there  is  no  panel  of  grand  jurors  or  petit  jurors,  or  the  panel  is  not 
complete^  said  court  may  order  the  sheriff,  deputy  sheriff,  or  coroner  to  summon 
without  delay  good  and  lawful  men,  having  the  qualifications  of  jurors,  and  each  per- 
son summoned  shall  forthwith  .appear  before  the  court,  and  if  competent,  shall  serve 
oo  the  grand  jury  or  petit  jury,  as  the  case  may  be,  unless  such  person  may  be  ex- 
cused from  serving  or  lawfully  challenged. 

6216  (665).  No  person  shall  be  summoned  as  a  juror  in  any  district  court 
of  this  state  more  than  once  in  two  years,  and  it  shall  be  sufficient  cause  of 
challenge  to  any  juror  called  to  be  sworn  in  any  cause  that  he  has  been  summoned 
and  attended  said  court  as  a  juror,  at  any  term  of  said  court  held  within  two  years 
prior  to  the  time  of  such  challenge;  Provided,  No  finding,  verdict,  or  inquest  re- 
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turned  by  any  jury  shall  be  invalidated  or  set  aside  because  a  member  of  sudi  jwry 
served  as  a  graud  or  petit  jury  within  the  two  (2)  years  immediately  preoediag  sodi 
verdict  or  inquest. 

Rewritten  1881,  p.  207. 

6217  (666).  The  sheriffi  deputy  sheriff^  or  coroner,  having  received  the  ard€r 
or  service  issued  by  the  clerk,  shall  make  rettini  thereof,  with  his  proceedings^  to  the 
clerk,  before  the  session  of  the  court 

5218  (667).  If  any  person  smnmoiied  to  appear  as  grand  juror  or  petit  jinor, 
fails,  refuses,  or  neglects  to  appear,  such  person  shall  be  considered  guilty  of  eon- 
tempt  of  the  court,  and  may  be  fined  by  the  court  in  any  sum  not  less  than  five 
dollars  nor  more  than  fifty  dollars;  and  if  any  person,  when  a  seoond  order  or  at- 
tachment is  issued,  neglects  or  refuses  to  appear,  such  person  may  be  fined  as  above 
provided,  and  imprisoned  by  the  court  not  longer  than  ten  days  in  the  county  jail; 
and  if  the  county  commissioners  in  any  county  n^lect  or  fail  to  select  and  ftimish 
to  the  clerk  names  of  persons  as  hereinbefore  provided,  such  persons  so  o£fending 
may  be  fined  by  the  court  not  less  than  five  dollars  nor  more  than  fifty  dollars ;  and 
if  any  <derk  of  the  district  court,  or  deputy  clerk,  or  sherifi^  deputy  sheriff,  or  cor- 
oner, n^lects  or  fails  to  perform  the  duties  imposed  by  this  chapter,  the  person  so 
offending  shall  be  considered  guilty  of  contempt  of  court,  and  he  fined  by  the  oout 
not  less  than  five  dollars  nor  more  than  fifty  dollars ;  and  if  guilty  of  gross  mis- 
conduct in  office  and  contempt,  may  be  imprisoned  by  the  court  not  longer  thas 
thirty  days  in  the  county  jail. 

5219(668).  If  a  sheriff  or  other  officer  COrmptly,  or  through  &vor  or  ill 
will,  summon  a  juror,  with  the  intent  that  such  juror  shall  find  a  verdict  for  or 
against  either  party,  or  shall  summon  a  grand  juror  from  like  motives,  with  intent 
that  such  grand  juror  shall  or  shall  not  find  an  indictment  or  presentment  against 
any  particular  individual,  he  shall  be  fined  not  exceeding  five  hundred  doIlarR,and 
forfeit  his  office,  and  be  forever  disqualified  from  holding  any  office  in  this  sama 

Cited,  19,  626  (28  N.  W.,  1.) 

JURIES  IN  COUNTIES  OP  70,000. 

Sees.  6220  to  6233.  *'Ad  act  to  provide  for  the  manner  of  selecting,  drawing,  and  snnNDoniBg 
grand  and  petit  jorors  in  counties  having  a  population  of  seventy  thousand  (70,000)  or  more,  ti 
prescribe  Uie  qualifications  of  such  jurors,  to  provide  for  the  punishment  of  persona  seeking  te 
serve  as  jurors,  or  seeking  to  have  other  persons  selected  as  jurors,"  etc  1889,  p.  408.  In  font 
March  30.     (Repealing  sees.  668-61  and  666  of  code.) 

5220.  That  the  county  board  of  commissioDers  or  supervisors  of  oonnties 
having  a  population  of  seventy  thousand  (70^000)  or  more  shall  at  or  before  the 
time  of  its  meeting  in  January  in  each  year,  or  at  any  time  thereafter  when  neces- 
sary for  the  purposes  of  this  act,  make  a  list  of  a  sufficient  number,  not  less  than 
one-tenth  of  the  legal  voters  of  each  town  or  precinct  in  the  county,  givii^  the 
place  of  residence  of  each  name  on  the  list,  to  be  known  as  the  jury  list. 

5221.  In  making  such  selection,  the  county  board  shall  choose  a  proportioo- 
ate  number  from  the  residents  of  each  town  or  precinct,  and  shall  take  the  names <^ 
such  only  as  are  in  the  opinion  of  the  board :  First — Citizens  of  the  town  or  pre- 
cinct not  exempt  from  serving  on  juries.  Second — Of  the  age  of  twenty-one  years 
or  upwards,  and  under  sixty  years  old.  Third — In  possession  of  their  natural 
faculties.  Fourth — Free  from  ail  legal  exceptions,  of  fair  character,  of  approved 
integrity,  of  sound  judgment,  well  informed,  and  who  understand  the  English 
language. 

All  before  *  snbstitated  for  original,  1891,  p.  401. 

5222.  If,  for  any  reason,  the  list  or  the  selection  provided  for  in  the  forgoing 
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sections  of  this  act  shall  not  be  made  at  the  meeting  of  the  board  held  at  the  time 
^ectfied,  such  list  or  selection  shall  be  made  at  any  meetings  to  be  held  as  soon 
thereafter  as  may  be. 

5223.  Whenever  a  person  whose  name  is  on  the  list  shall  be  drawn  as  a  juror, 
his  name  shall  be  checked  ofip  from  said  list^  and  such  person  shall  not  be  again 
drawn  as  a  juror  till  every  person  named  upon  such  list  qualified  to  serve  as  a  juror 
has  been  dntWIL  The  clerks  of  the  district  courts  of  each  county  shal)^  at  the  end 
of  each  term  of  the  court,  furnish  the  county  <derk  a  list  of  all  persons  who  have 
served  as  petit  jurors  during  the  term.  All  jurors  on  regular  panels  shall  serve 
during  the  week  for  which  they  were  drawn  and  until  discharged  from  the  case  in 
which  they  may  be  serving,  if  any,  at  the  expiratioii  of  such  time  unless  sooner  ex* 
cused  by  the  court. 

AmeDcledl891,p.  401. 

622.  As  often  as  one  list  shall  have  been  exhausted,  another  shall  be  for- 
nished,  as  provided  in  section  one  (1)  of  this  act,  and  the  jurors  shall  be  selected 
therefrom  in  the  manner  provided  in  sections  two  (2)  and  three  (3).  The  clerks  of 
the  district  courts  and  other  courts  of  record  in  the  county  shall,  at  the  end  of  each 
term  of  court,  furnish  the  county  clerk  a  list  of  all  persons  who  have  served  as 
jurors  during  the  term. 

5226.  A  list  of  jurors  so  selected  shall  be  kept  in  the  o£5ce  of  the  county 
xderk,  who  shall  write  the  name  and  residence  of  each  person  selected  upon  a  sep« 
arate  ticket  and  put  the  whole  into  a  box  or  wheel  to  be  kept  for  that  purpose. 

6226.  At  least  twenty  days  before  the  first  day  of  any  trial  term  of  the  dis« 
trict  court,  the  clerk  of  such  court  shall  repair  to  the  office  of  the  county  clerk, 
and  in  the  presence  of  such  county  clerk,  and  at  least  one  of  the  judges  of  the  dis- 
trict court,  after  the  box  or  wheel  containing  said  names  has  been  well  shaken  by 
the  county  clerk,  and  without  partiality,  dntW  thirty  (30)  names  of  persons,  then 
residents  of  said  county,  for  each  judge  sitting  with  a  jury  in  said  court,  as  petit 
jurors  for  the  first  three  weeks  of  that  term,  uiHess  such  court  shall  otherwise  order, 
and  said  clerk  shall,  immediately  after  such  drawing,  post  in  a  conspicuous  place  in 
his  office  the  names  of  the  persons  so  drawn,  and  shall  also  immediately  notify  said 
persons  by  registered  letters  of  the  fact  of  their  having  been  drawn  as  jurors, 
which  notice  shall  command  them  to  appear  at  the  place  of  holding  such  court  at 
the  hour  of  ten  a.  m.  of  the  first  (1st)  day  of  the  term  of  said  court  If  any  per- 
son so  drawn  shall  fail  to  appear  at  said  time  and  place,  the  court  shall  order  the 
clerk  to  issue  a  summons  for  him  to  appear  forthwith,  which  shall  be  served  as 
provided  in  section  six  hundred  and  sixty-two  (662)  of  the  code  of  civil  procedure, 
and  unless  such  person  upon  his  appearance  shall  make  it  satisfactorily  appear  to 
the  court  that  he  had  no  actual  notice  that  he  was  drawn  as  a  juror,  and  required  to 
report  as  aforesaid,  he  shall  be  taxed  with  the  costs  of  such  service,  which  shall  be 
entered  as  a  judgment  against  him  in  favor  of  the  state,  and  when  collected  shall  be 
turned  oVer  to  the  treasurer  of  said  county.  The  conrt  shall  examine  all  jurors 
so  drawn  who  appear,  and  if  more  than  twenty-four  petit  jurors  for  each  judge  sit- 
ting with  a  jury,  who  are  qualified  and  not  subject  to  any  exemptions  or  any  of  the 
disqualifications  provided  in  this  act,  shall  appear  and  remain  after  all  excuses  are 
allowed,  the  court  shall  discharge  by  lot  the  number  in  excess  of  twenty-four  for 
each  judge  sitting  with  a  jury.  At  the  same  time  and  in  the  same  manner  the  clerk 
of  said  court  shall  also  draw  the  same  number  of  names  as  petit  jurors  for  the  sec- 
ond three  weeks  of  that  term,  and  the  persons  so  drawn  shall  be  notified  and  sum- 
moned the  same  as  those  first  drawn,  and,  during  the  term,  the  court  shall  direct 
the  clerk  to  draw,  notify,  and  summon  other  petit  jurors  in  the  manner  described, 
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as  often  as  the  length  of  the  term  may  require;  Providedy  That  should  said  clerk 
draw  from  the  said  box  the  name  of  a  person  whom  he  may  know  to  be  dead,  it 
shall  be  the  duty  of  said  clerk  to  report  the  name  of  such  person  to  the  county 
derk,  and  said  clerk  of  such  court  shall  draw  other  names  until  the  required  num- 
ber shall  have  been  selected;  Provided^  alsOy  That  whenever  there  shall  be  pending 
for  trial  in  said  court,  any  criminal  cause  wherein  the  defendant  is  chained  with  a 
felony,  and  the  judge  holding  said  court  shall  be  convinced  from  the  circumstances 
of  the  case  that  a  jury  cannot  be  obtained  from  the  regular  panel  to  try  said  cause, 
said  judge  may  in  his  discretion  prior  to  the  day  fixed  for  the  trial  of  said  cause 
direct  the  clerk  to  draw  (in  the  same  manner  as  the  regular  panel  is  drawn)  sacb 
number  as  the  judge  may  direct  as  a  special  panel,  from  which  a  jury  may  be 
selected  to  try  said  cause,  which  panel  shall  be  notified  and  summoned  for  said  da^ 
the  same  as  the  regular  panel. 
Rewritten  1891,  p.  402. 

5227.  If  a  grand  jury  shall  be  required  by  law  or  by  order  of  the  judge  for 
any  term  of  court,  it  shall  be  the  duty  of  the  county  board  in  each  of  the  counties 
in  this  state  wherein  such  court  is  directed  to  be  holden,  at  least  twenty  (20)  days 
before  the  sitting  of  such  court,  to  select  twenty-three  (23)  persons,  possessing  tbt 
qualifications  as  provided  in  section  two  (2)  of  this  act,  and  as  near  as  may  be  a  propor- 
tionate number  from  each  town  or  precinct  in  their  respective  counties,  to  serve  as 
grand  jurors  at  such  term ;  and  to  cause  the  county  clerk,  within  five  days  ther^ifier, 
to  certify  the  names  of  the  persons  so  selected  as  grand  jurors  to  the  clerk  of  the 
court  for  which  they  are  selected,  who  shall  issue  and'  deliver  to  the  sheriff  of  the 
county  wherein  the  court  is  to  be  held,  at  least  ten  days  before  the  term  of  the  oooit 
for  which  they  shall  have  been  selected,  or  during  term  time  if  the  court  shall  or- 
der^  a  summons  commanding  him  to  summon  the  persons  so  selected  as  aforesaid,  to 
appear  before  such  court  at  or  before  the  hour  of  eleven  (llj  o'clock  A.  M.,  on  the 
first  day  of  the  term,  or  upon  such  other  day  as  the  judge  shall  direct,  to  constitute 
a  grand  jury  for  such  term.  The  sheriff  shall  serve  such  summons  in  the  manner 
provided  for  service  of  summons  on  petit  jurors,  and  for  any  refusal  or  neglect  so 
to  do,  shall  be  deemed  guilty  of  contempt  of  court,  and  may  be  fined  therefor  as 
provided  in  section  six  hundred  and  sixty-seven  (667)  of  the  code  of  civil  proced- 
ure. The  judge  shall  examine  the  jurors  who  appear,  and  if  more  than  sixteen 
grand  jurors  who  are  qualified  and  not  subject  to  any  exemption  or  any  of  the  dis- 
qualifications provided  in  this  act  shall  appear  and  remain  after  all  excuses  are  al- 
lowed, the  sheriff  or  deputy  sheriff  shall  draw  by  lot  the  names  of  the  number  ia 
excess  of  sixteen  who  shall  be  discharged  by  the  court;  and  the  sixteen  remainiii^ 
shall  constitute  the  grand  jury. 

6228.  The  clerk  of  the  court  shall,  within  five  days  after  such  drawing,  issoe 
to  the  sheriff  a  summons  commanding  him  to  summon,  as  petit  jurors,  a  sufficient 
numl)er,  not  less  than  thirty,  of  the  persons  so  drawn,  giving  their  residences,  to  ap- 
pear at  the  place  of  holding  such  court,  at  the  hour  of  ten  o'clock  a.  ic  of  the 
first  day  of  the  term,  or  upon  such  other  day  of  the  term  as  the  judge  shall  direct 
and  a  like  number  to  appear  at  the  same  place  and  hour  two  weeks  idler  the  time, 
at  which  the  former  number  of  jurors  were  summoned  to  appear,  and  the  same 
number  for  each  two  weeks  thereafter  the  court  will  probably  be  in  session,  whkk 
summons  shall  be  served  as  provided  in  section  six  hundred  sixty-two  (662)  of  the 
code  of  civil  procedure. 

5229.  If  for  any  reason  the  panel  of  petit  jurors  shall  not  be  fall  at  the 
opening  of  such  court,  or  at  any  time  during  the  term,  the  clerk  of  such  court  may 
again  repair  to  the  office  of  the  county  clerk  and  draw  in  the  same  manner  as  it 
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the  first  drawings  such  number  of  jurors  as  the  court  shall  direct,  to  fill  such  panels 
who  shall  be  notified  and  summoned  in  the  same  manner  as  the  others,  and,  if  nec<* 
essary,  jurors  may  continue  to  l)e  so  drawn,  notified,  and  summoned  from  time  to 
time  until  the  panel  shall  be  filled.  In  case  a  jury  shall  be  required  in  such  ooort 
for  trial  of  any  cause,  before  the  panel  shall  be  filled  in  the  manner  herein  provided, 
the  court  shall  direct  the  sheriff  to  summon  from  the  bystanders^  or  from  the  body 
of  the  county,  a  sufficient  number  of  persons  having  the  qualifications  of  jurors,  as 

Srovided  in  this  act,  to  fill  the  panel,  in  order  that  a  jury  to  try  such  cause  may  be 
rawn  therefrom^  and  when  such  jury  is  drawn,  the  persons  selected  from  the  by- 
standers, or  from  the  body  of  the  county,  to  fill  the  panel,  and  not  chosen  on  the 
jury,  shall  be  discharged  from  the  panel,  and  those  who  shall  be  chosen  to  serve  on 
such  jury  shall  also  be  discharged  from  the  panel  at  the  conclusion  of  the  trial; 
Provided^  That  persons  selected  from  the  bystanders,  as  provided  in  this  section,  shall 
not  thereby  be  disqualified  or  exempt  from  service  as  jurors,  when  r^ularly  drawn 
by  the  clerk  for  that  purpose,  in  the  manner  provided  in  this  act 

Amended  1891,  p.  404. 

5230.  When  by  reason  of  challenge  in  the  selection  of  a  jury  for  the  trial  of 
any  cause,  or  by  reason  of  the  sudden  sickness  or  absence  of  any  juror  for  any 
-cause,  the  regular  panel  shall  be  exhausted,  the  court  may  direct  the  sheriff  to 
summon  a  sufficient  number  of  persons  having  the  qualifications  of  jurors  to  fill 
the  panel  for  the  pending  trial;  but,  upon  objection  by  either  party  to  the  cause  to 
the  sheriff  summoning  a  sufficient  number  of  persons  to  fill  the  panel,  the  court 
shall  appoint  a  special  bailiff  to  summon  such  person;  Provided,  The  same  person 
shall  not  be  appointed  special  bailiff  more  than  once  at  any  term  of  court.  Any 
person  who  shall  seek  the  position  of  juror,  or  who  shall  ask  any  attorney  or 
other  officer  of  the  court  or  other  person  to  secure  his  selection  as  a  juryman,  shall 
be  deemed  guilty  of  a  contempt  of  court,  and  be  fined  not  exceeding  twenty  dollars 
($20),  and  shall  thereby  be  disqualified  from  serving  as  a  juror  for  that  term,  and 
such  fact  shall  be  sufficient  ground  for  challenge.  Any  attorney  or  party  to  a  suit 
pending  for  trial  at  that  term  who  shall  request  or  solicit  the  placing  of  any 
person  upon  a  jury  shall  be  deemed  guilty  of  a  contempt  of  the  court  and  be 
fined  not  exceeding  one  hundred  dollars  ($100),  and  the  person  so  sought  to  be  put 
upon  the  jurv  shall  be  disqualified  to  serve  as  a  juror  at  that  term  of  court. 

6231.  it  shall  be  sufficient  cause  of  challenge  of  a  petit  juror  that  he  lacks 
any  one  of  the  qualifications  mentioned  in  section  two  (2)  of  this  act;  or  in  section 
six  hundred  and  fifty-seven  (657)  of  the  code  of  civil  procedure,  or  if  he  is  not 
H)ne  of  the  r^ular  panel,  that  he  has  served  as  a  juror  on  the  trial  of  a  cause  in 
any  court  of  record  in  the  county  within  one  year  previous  to  the  time  of  his  being 
-offered  as  a  juror,  or  that  he  is  a  party  to  a  suit  pending  for  trial  in  that  court,  at 
that  term.  It  shall  be  the  duty  of  the  court  to  discharge  from  the  panel  all  jur- 
ors who  do  not  possess  the  qualifications  provided  in  this  act  as  soon  as  the  ftct.  is 
discovpred ;  Provifled,  If  a  person  has  served  on  a  jury  in  a  court  of  record  within 
one  year  he  shall  be  exempt  from  again  serving  during  such  year  unless  he  waives 
such  exemption;  Provided  further,  That  it  shall  not  be  a  cause  of  challenge  that  a 
juror  has  read  in  the  newspapers  an  account  of  the  commission  of  the  crime  with 
which  the  prisoner  is  charged,  if  such  juror  shall  state  on  oath  that  he  believes  he 
can  render  an  impartial  verdict,  according  to  the  law  and  the  evidence ;  And  provided 
Jarther,  That  in  the  trial  of  any  criminal  canse,  the  fact  that  a  person  called  as  a 
juror  has  formed  an  opinion  or  impression  based  upon  rumor  or  upon  newspaper 
statements  (about  the  truth  of  which  he  has  expressed  no  opinion)  shall  not  dis- 
qualify him  to  serve  as  a  juror  in  such  case,  if  he  shall  upon  oath  state  that  he  be* 
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lieves  he  can  fairly  and  impartially  render  a  verdict  therein,  in  aecordanoe  with  thr 
law  and  the  evidence,  and  tne  court  shall  be  satisfied  of  the  truth  of  such  statement. 
See  4,  75. 

5232.  It  shall  be  the  duty  of  the  olerk  of  the  court  at  the  commencement  of 
each  week  of  the  term  to  write  the  name  of  each  petit  juror  summoned  and  re- 
tained for  that  week  on  a  separate  ticket,  and  put  the  whole  into  a  box  or  other  ^aoe 
for  safe  keeping,  and  as  often  as  it  shall  be  necessary  to  empanel  a  jury,  the  clerk, 
sheriff,  or  coroner  shall,  in  the  presence  of  the  court,  draw  by  chance  twelve  names 
out  of  such  box  or  other  place,  which  shall  be  designated  the  twelve  to  be  sworn  on 
the  jury,  and  in  the  same  manner  for  the  second  jury,  in  their  turn,  as  the  court 
may  order  and  direct 

5233.  Sections  six  hundred  fifty-eight  (658),  six  hundred  fifty  nine  (659),. 
six  hundred  sixty  (660),  six  hundred  sixty-one  (661),  and  six  hundred  sixty-five 
(665)  of  the  code  of  civil  procedure,  and  all  acts  and  parts  of  acts  in  conflict  here- 
with, shall  be  repealed  so  far  as  respect  counties  having  a  population  of  seventr 
thousand  (70,000for  more;  Pnmded,  That  the  existing  law  relating  to  juries  shall 
be  in  effect  in  the  respective  counties  until  such  time  as  the  county  boards  of 
the  respective  counties  having  a  population  of  seventy  thousand  (70,000)  or  man 
shall  have  complied  with  the  provisions  of  this  act 

TITLE  XX.— CONTEMPTO. 

5234  (669).  Every  court  of  record  shall  have  power  tO  punish  by  fine  and 
imprisonment,  or  by  either,  as  for  criminal  contempt,  persons  guilty  of  any  of  the 
following  acts:  First — Disorderly,  contemptuous,  or  insolent  tNehavior  towards  the 
court,  or  any  of  its  officers,  in  its  presence.  Second — Any  breach  of  the  peace, 
noise,  or  other  disturbance  tending  to  interrupt  its  proceedings.  Third — Willful 
disobedience  of  or  resistance  willfully  offered  to  any  lawful  process  or  order  of  said 
court.  Fourth — Any  willful  attempt  to  obstruct  the  proceedings  or  hinder  the  doe 
administration  of  justice  in  any  suit,  proceedings,  or  process  pending  before  the 
courts.  Fifth — The  contumacious  and  unlawful  refusal  of  any  person  to  be  sworn 
or  affirmed  as  a  witness,  and  when  sworn  or  affirmed,  the  refusal  to  answ^  any 
legal  and  proper  interrogatory. 

Power  to  paoish  for  contempt  is  ioherent  in  eyery  court  havinic  common  law  jariadictaoA 
without  regard  to  statate.  23,  852  (37  N.  W.,  668).  District  court  has  aatbority  to  punish  for 
contempt  any  person  who  attempts  to  oorrapt  or  nnlawAiUy  influence  jurors.  Proceedings  for  esD- 
Btructive  contempt  must  he  commenced  by  an  information  under  oath.  The  acU  constitotiiig  the 
alleged  contempt  must  be  stated.  13,  449  (14  N.  W.,  143).  Failure  to  pay  judgment  for  alimoBy 
is  not  a  contempt.    23,  308  (36  N.  W.,  536). 

5235  (670).  Contempts  committed  in  the  presence  of  the  court  may  be  pun* 
iflhed  summarily;  in  other  cases  the  party,  upon  being  brought  before  the  court, 
shall  be  notified  of  the  accusation  against  him,  and  have  a  reasonable  time  to  make 
his  defense. 

5236(671).  Persons  punished  for  contempt  under  th%  preceding  provisions 
shall  nevertheless  be  liable  to  indictment,  if  such  contempt  shall  amount  to  an  in- 
dictable offense;  but  the  court  before  which  the  conviction  shall  be  had  may,  in 
determining  the  punishment,  take  into  consideration  the  punishment  before  inflKked 
in  mitigation  of  the  sentence. 

Sees.  672,  673,  674,  relative  to  contempts  in  justice's  court,  being  identical  with  sees.  5568-70, 
po9t,  are  omitted. 

TITLE  XXI. 

Sees.  675  to  688,  comprising  this  title,  providing  for  appeals  from  district  to  supreme  courts 
having  been,  iu  effect,  declared  inoperative  [3  Neb.,  453]  is  omitted.  For  the  act  now  in  forae; 
regulating  such  appeals,  see  sees.  5142  to  5145. 
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QUO  WARRANTO. 

See:  5237  formed  sec.  1  of  ob.  43»  R.  &  1866,  p.  249.    Sees.  2  and  3  refer  to  maDdamus.    See 
eeoB.  51dl  and  5192. 

5237.  When  any  citizen  of  this  state  shall  claim  any  office  which  is  usurped, 
invuded,  or  unlawfully  held  and  exercised  by  another,  the  person  so  claiming  such 
office  sliall  have  the  right  tO  file  in  the  district  court  an  information  in  the  na- 
ture of  a  quo  warraniOy  upon  his  own  relation,  and  with  or  without  the  consent  of 
the  prosecuting  attorney,  and  such  person  shall  have  the  right  to  prosecute  said  in- 
formation to  final  judgment;  Provided j  He  shall  have  first  appliea  to  the  prosecut- 
ing attorney  to  file  the  information,  and  the  prosecuting  attorney  shall  have  refused 
or  selected  to  file  the  same. 

Any  one  claiming  an  office  may  proceed  by  quo  warranto  in  his  own  name  if  attorney  general 
reftises  to  bring  snch  action.  28, 455  (44  N.  W. ,  471 ).  In  a  proceeding  to  onst  a  corporation  of  its 
fhmcbise  it  is  the  only  necessary  party  defendant.  24,  156  (38  N.  W.,  43).  Information  by  a  pri- 
vate Individ  aal  to  enable  him  to  take  the  seat  of  a  de  facto  officer  mnst  state  foots  showing  relator's 
right.  29,  205  (45  N.  W.,  279).  Is  not  for  the  correction  of  errors,  bnt  to  oompel  action.  28,  641 
(37N.W.,612). 

TITLE  XXII.— Boats. 

Sees.  689  to  703  repealed.    G.  8.,  p.  713. 

TITLE  XXm.— Informations. 

6238  (704).  An  information  may  be  filed  against  any  person  unlawfully 
holding  or  exercising  any  public  office  or  franchise  within  this  state,  or  any  office  in 
any  corporation  created  by  the  laws  of  this  state,  or  when  any  public  officer  has  done 
or  suffered  any  act  which  works  a  forfeiture  of  his  office,  or  when  any  persons  act 
as  a  corporation  within  this  state  without  being  authorized  by  law,  or  if,  being  in- 
oorporated,  they  do  or  omit  acts  which  amount  to  a  surrender  or  forfeiture  of  their 
rights  and  privileges  as  a  corporation,  or  when  they  exercise  powers  not  conferred 
by  law. 

Quo  wtmramio  lies  to  trj  the  title  of  relator  to  the  ofiSce  of'  connty  treasurer.  18,  531  (14  N. 
W.,  481). 

5239  (705).  Such  information  maybe  filed  by  the  prosecuting  attorney  of  the 
proper  county  whenever  he  deems  it  his  duty  so  to  do. 

Information  good  thongh  not  filed  by  district  attorney.  4,  512.  Where  private  person  has 
no  direct  interest  in  the  result  of  the  action,  he  cannot  maintain  it  Where  the  state  at  large  is  in- 
terested, the  attorney  general  is  the  proper  party  to  bring  it.     13,  532  (14  N.  W.,  481). 

5240  (706).  He  must  file  such  information  when  directed  to  do  so  by  the 
governor,  the  l^islative  assembly,  or  the  district  court. 

5241  (707).  Such  information  shall  consist  of  a  plain  statement  of  the  facts 
which  constitute  the  grounds  of  the  proceeding,  addressed  to  the  court,  which  shall 
stand  for  an  original  petition. 

5242  (708).  Such  statement  shall  be  filed  in  the  clerk's  office,  and  stimi|10ns 
issued  and  served  in  the  same  manner  as  hereinbefore  provided  for  the  commence- 
ment of  actions  in  the  district  court. 

5243^(709).  The  defendant  shall  appear  and  answer  such  information  in  the 
nsoal  way,  and  issue  being  joined  it  shall  be  tried  in  the  ordinary  manner. 

5244  (710).  When  the  defendant  is  holding  an  office  to  which  another  is 
claiming  the  right,  the  information  should  set  forth  the  name  of  such  claimant, 
and  the  trial  must,  if  practicable,  determine  the  rights  of  contesting  parties. 

5245  (711).  If  judgment  be  rendered  in  flavor  of  such  claimant,  he  shall 

!)rooeed  to  exercise  the  functions  of  the  office  after  he  has  qualified  as  required  by 
aw. 

5246  (712).  The  court,  after  such  judgment,  shall  order  the  defendant  to 
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deliver  over  all  books  and  papers  in  his  custody  or  und^  his  oontrol  beloDgiiig 
to  said  office. 

5247  (713).  When  the  judgment  has  been  rendered  in  favor  of  the  claimaiiti 
he  may  at  any  time  within  one  year  thereafter  bring  suit  against  the  defendant  and 
recover  the  damages  he  has  sustained  by  reason  of  the  act  of  the  defendant. 

6248  (714).  .when  several  persons  claim  to  be  entitled  to  the  same  offioeor 
franchise,  an  information  may  be  filed  against  all  or  any  portion  thereof,  in  ordar  l» 
try  their  respective  rights  thereto. 

5249  (715).  If  the  defendant  be  found  guilty  of  unlawfully  holding  or  exer- 
cising any  office,  franchise,  or  privil^e,  or  if  a  corporation  be  found  to  have  violated 
the  law  by  which  it  holds  its  existence,  or  in  any  other  manner  to  have  done  ads 
which  amount  to  a  surrender  or  forfeiture  of  its  privileges,  judgment  shall  be  ren- 
dered that  such  defendant  he  ousted,  and  altogether  excluded  from  such  office, 
franchise,  or  privilege,  and  also  that  he  pay  the  CMts  of  the  proceeding. 

5250  (716).  If  the  defendant  be  found  to  have  exercised  merely  certain 
individual  powers  aud  privileges  to  which  he  was  not  entitled,  the  judgment 
shall  be  the  same  as  above  directed,  but  only  in  relation  to  those  particulars  in 
which  he  is  thus  exceeding  the  lawful  exercise  of  his  rights  and  privileges. 

5251  (717).  When  an  information  is  upon  the  relation  of  a  private  individual, 
it  shall  be  so  stated  in  the  petition  and  proceeding,  and  such  individual  shall  be 
responsible  for  cOSts  iu  case  they  are  not  adjudged  against  the  defendant  In  other 
cases  the  title  of  the  cause  shall  be  the  same  as  in  a  criminal  prosecution,  and  the 
payment  of  costs  shall  be  regulated  by  the  same  rule. 

6252  (718).  In  case  judgment  is  rendered  against  a  pretended,  but  not  real, 
corporation,  the  costs  may  be  collected  from  any  person  who  has  been  acting  as  an 
officer  or  proprietor  of  such  pretended  corporation. 

5253  (719).  If  a  corporation  is  ousted  and  dissolved  by  the  proceedings 
herein  authorized,  the  court  shall  appoint  three  disinterested  persons  as  trustees  of 
the  creditors  and  stockholders. 

5254  (720).  Such  trustees  shall  enter  into  bond,  in  such  a  penalty  and  with 
such  security  as  the  court  may  approve,  conditioned  for  the  faithful  discharge  of 
their  trust. 

5255  (721).  Suit  may  be  brought  on  such  bond  by  any  person  injured  by  the 
negligence  or  wrongful  act  of  the  trustees  in  the  discharge  of  their  duties, 

5256  (722).  The  trustees  shall  proceed  immediately  to  collect  the  debts 
and  pay  the  liabilities  of  the  corporation,  and  to  divide  the  surplus  among  those 
thereto  entitled. 

5257  (723).  The  court  shall,  upon  an  application  for  that  purpose,  order  any 
officer  of  such  corporation,  or  any  other  person  having  possession  of  any  of  the 
effects,  books,  or  pdpers  of  the  corporation  in  anywise  necessary  for  the  settle- 
ment of  its  affairs,  to  deliver  up  the  same  to  the  trustees. 

5258  (724).  As  soon  as  practicable,  after  their  appointment,  the  trustees  shall 
make  and  file  in  the  office  of  the  clerk  of  the  court,  an  inventory  of  all  the 
effects,  rights,  and  credits  which  come  to  their  possession  or  knowledge,  the  truth  of 
which  inventory  shall  be  sworn  to. 

5259  (725).  They  shall  sue  for  and  recover  the  debts  and  property  of  the  cor- 
poration, and  shall  be  responsible  to  the  creditors  and  stockholders  respectively, to 
the  extent  of  the  effects  whicli  come  to  their  hands,  in  the  same  manner  as  though 
they  were  the  executors  of  a  deceased  person. 

5260  (726).  When  judgment  of  ouster  is  rendered  against  a  corporatum 
on  account  of  the  misconduct  of  the  directors  or  officers  thereof,  such  officers  shall 
be  jointly  and  severally  liable  to  an  action  by  any  one  injured  thereby.    . 
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5261  (727).  Any  person  who,  without  good  reason,  refuses  to  obey  any  order 
<of  the  court  as  herein  provided  shall  be  deemed  guilty  of  a  contempt  of  COUrtt 
^and  shall  be  fined  in  any  sura  not  exceeding  five  thousand  dollars,  and  impris- 
oned in  the  county  jail  until  he  comply  with  said  order,  and  shall  be  further  liable 
for  the  damiages  resulting  to  any  person  on  account  of  his  refusal  to  obey  such  order. 

5262  (728).  A  proceeding  of  this  kind  may  be  instituted,  in  the  manner 
«bove  contemplated,  n>r  the  purpose  of  annulling  or  vacating  any  letters  patent 
granted  by  the  proper  authorities  of  this  state,  where  there  is  reason  to  believe  that 
the  same  were  obtained  by  fraud,  or  through  mista'ke  or  ignorance  of  a  material 
fact^  or  when  the  patentee,  or  those  claiming  under  him,  have  done  or  omitted  an 
act  in  violation  of  the  terras  and  conditions  on  which  the  letters  were  granted,  oi 
Jiave  by  any  other  means  forfeited  the  interest  acquired  under  the  same. 

TITLE  XXIV.— Chancery, 

SeoB.  729  to  783  ropei^Ied.    1867,  p.  71.    G.  S.,  p.  707. 

TITLE  XXV.— Probate  Court. 

CHAPTER  I. 
Sees.  784  to  795  repealed,    G.  S.,p.271. 

CHAPTER  n. — ADOPTION  OP  CHILDRBKv 

5263  (796).  Whenever  it  may  be  desirable  that  any  person  or  persons  shall 
adopt  the  child  of  another^  the  same  may  be  consuilllliated  in  the  manner  herein- 
:afler  provided. 

5264  (797).  The  parents,  guardians,  or  other  person  or  persons  having  lawful 
control  or  custody  of  any  minor  child,  may  make  a  statement  in  writing  before 
the  county  judge  of  the  county  where  the  person  or  persons  desiring  to  adopt  such 
•child  reside,  that  he,  she,  or  they  voluntarily  relinquish  allright. to  the  custody  of, 
and  power  and  control  over  such  child  (naming  him  or  her),  and  all  claim  and  in- 
terest in  and  to  the  services  and  wages  of  such  child,  to  the  end  that  such  child  shall 
be  fully  adopted  by  the  party  or  parties  (naming  them)  desiring  to  adopt  such  child, 
which  statement  shall  be  signed  and  sworn  to  by  the  party  making  the  same,  before 
said  county  judge,  in  the  presence  of  at  least  two  witnesses,  and  the  person  or  per- 
sons desiring  to  adopt  such  child  shall  also  make  a  statement  in  writing,  to  the  effect 
that  he,  she,  or  they  freely  and  voluntarily  adopt  such  child  (naming  him  or  her)  as 
their  own,  with  such  limitations  and  conditions  as  shall  be  agreed  upon  by  the  parties, 
which  said  statement  shall  also  be  signed  and  sworn  to  by  the  parties  making  the 
«ame,  before  said  county  judge,  in  the  presence  of  at  least  two  witnesses;  *  but  when 
such  child  is  an  inmate  of  ''  The  Home  for  the  Friendless,"  or  of  any  or- 
phans' home  organized  under  the  laws  of  this  state,  and  has  been  voluntarily  sur- 
rendered in  writing  by  its  parents  or  guardians,  for  the  purpose  of  adoption,  to  the 
directors  or  trustees  of  the  "Society  of  the  Home  for  the  Friendle&s,''  or  of  such 
orphans'  home,  or  has  no  father  or  mother  living,  or  has  been  previously  abandoned 
by  its  parents  or  guardians,  or  left  in  any  such  charitable  institution  for  four 
mouths  without  being  claimed,  then  the  writteu  consent  of  the  president  of  the 
lK>ard  of  directors  or  trustees  of  said  society,  or  of  such  orphans'  home  shall  be 
given  to  such  adoption,  signed  in  the  presence  of  any  county  judge  of  this  state  and 
certified  by  him  to  the  county  judge  of  the  county  where  the  person  or  persons  de- 
siring to  adopt  such  child  reside,  which  shall  be  received  in  the  place  of  the  relin- 
quishment as  herein  required;*  Provided^  In  all  cases  where  such  child  shall  be  of 
Xlie  age  of  fourteen  years  and  upward,  the  written  consent  of  such  child  shall,  be 
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necessary  to  the  validity  of  such  proceeding;  And  pnmded  furOur^  Whenever  it 
shall  be  desirable  the  party  or  parties  adopting  such  child  may,  by  stipulationa  to 
that  effect  in  such  statemei^  «dopt  snch  child  and  bestow  upon  him  or  her  e%aa} 
rights,  privil^esy  and  iouaamties  of  ebildren  bom  in  lawful  wedlock,  and  sucb^ 
statement  or  consent  shall  bo  filed  with  and  recorded  by  said  county  judge  in  a. 
book  kept  in  his  office  for  that  pnrpoee. 
« to  *  inserted  1885,  p.  384. 

.    6266  (798^.  And  such  county  judge  dudl  appaint  a  time  and  place  ibr  tfar 
hearinff  of  said  matter. 
Rewritten  1885,  p.  385. 

6266  (799).  At  the  time  and  place  of  the  hearing  of  such  mattar,  if  said  hear- 
iag  shall  not  be  adjourned,  the  said  probate  judge  shall  render  a  decree  therein,  in 
irecordance  with  the  conditions  and  stipulations  of  said  statement;  Provided^  In  case 
it  shall  appear  to  the  satisfaction  of  said  probate  judge  that  such  proceedings  are  not 
for  the  best  interest  of  the  child  or  children,  he  may  refuse  to  enter  such  decree,  and 
the  matter  shall  thereupon  be  dismissed. 

6267  (800).  All  decrees  entered  in  such  case  in  conformity  with  the  provis- 
ions and  requirements  of  this  chaptv  shall  be  condusiye  upon  all  die  penoa& 
interested  in  such  •  proceedings  or  matter,  and  the  child  or  children  thus  adopted 
shall  take  the  Bamame  of  the  person  or  persons  adopting  the  same,  and  all  rek- 
tions  of  parent  and  child,  agreeable  to  such  stipulations  and  the  decree  of  the  probate 
court,  shall  attach,  and  such  child  or  children,  if  so  stated  in  such  decree,  shall  be- 
subject  to  the  exclusive  control  and  custody  of  such  parent  or  parents,  and  shall 
possess  and  enjoy  all  the  rights,  privileges,  inheritance,  heirships,  and  immunities 
of  children  born  in  lawful  wedlock. 

6268  (801).  The  probate  judge  shall  be  entitled  to  charge  the  same  fees  for 
such  services  as  now  are  or  hereafter  may  be  provided  by  law  for  like  services  i» 
other  cases. 

TITLE  XXVL— Partition. 

5269  (802).  When  the  object  of  the  action  is  to  effect  the  partition  of  reat 
property  among  several  joint  owners,  the  petition  must  describe  the  property,  and 
the  several  interests  and  estates  of  the  several  joint  owners  thereof,  if  known.  *A1I 
tenants  in  common,  or  joint  tenants  of  any  estate  in  land,  may  be  compelled  to  make 
or  suffer  partition  of  such  estate  or  estates  in  the  manner  hereinafter  prescribed. 

All  after  *  added  1871,  p.  112.  Dower  interest  insnfficient  20, 161  (29  N.  W.,  289).  Co- 
tenants  mast  aocount  for  rents.    4,  366.    See  21,  581  (33  N.  W.,  261). 

5270  (803).  If  the  number  of  shares  or  interests  is  known,  but  the  owiiew 
thereof  are  unknown,  or  if  there  are,  or  are  supposed  to  be,  any  interests  whidi 
are  unknown,  contingent,  or  doubtful,  these  facts  must  be  set  forth  in  the  petitioD 
with  reasonable  certainty. 

5271  (804).  Creditors  having  a  specific  or  general  lien  upon  all  or  any 
portion  of  the  property  may  or  may  not  be  made  parties,  at  the  option  of  the 
plaintiff. 

5272  (805).  If  the  lien  is  upon  one  or  more  undivided  interests  of  any 
of  the  parties,  it  shall,  after  partition  or  sale,  remain  a  charge  upon  those  partica- 
lar  interests  or  the  proceeds  thereof.  But  the  due  proportion  of  costs  is  a  charge 
upon  those  interests  paramount  to  all  other  liens. 

5273  (806).  The  answers  of  the  defendants  must  state,  among  other  things,. 
the  amount  and  nature  of  their  respective  interests.  They  may  deny  the  interest 
of  any  of  the  plaintiffs,  and  by  supplemental  pleading,  if  necessary,  may 
deny  the  interests  of  any  of  the  other  defendants. 
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5274  ^807).  Where  there  are  two  or  more  plaiotiflb  they  may  reply  jointly^ 
or  either  oi  them  may  reply  to  any  or  all  the  answer9  of  the  defendants. 

5276  (808).  Issaes  may  thereupon  be  joined  and  tried  between  any  of  the- 
contesting  parties^  the  question  of  costs  on  such  issues  being  r^ulated  between, 
the  contestants  agreeably  to  the  principles  applicable  to  other  cases. 

5276  (809).  Each  of  the  parties  appearing^  whether  as  plaintiff  or  defendant, 
must  exhibit  his  documentary  proof  01  title,  if  he  has  any^  and  must  file  the 
same,  or  copies  thereof^  with  the  clerk. 

Docamentarj  proof  may  not  be  Decessaiy.    2,  314. 

5277  (810).  If  the  statements  in  the  petition  and  answers  are  not  contra- 
dicted in  the  manner  aforesMd^  or  by  the  documentary  proof  exhibited  as  above  re- 
quired, they  shall  be  taken  as  true, 

5278  (811).  Afler  all  the  shares  and  interests  of  the  parties  have  been  settled' 
in  any  of  the  methods  aforesaid,  judgment  shall  be  rendered  confirming  those 
shares  and  interests,  and  directing  partition  to  be  made  accordingly. 

5279  (81 2).  Upon  entering  such  judgment  the  court  shall  appoint  referees  to* 
make  partition  into  the  requisite  number  of  shares. 

3,V2. 

5280  (813).  For  good  and  sufficient  reasoKjs  appearing  to  the  court,  the  ref-^ 
erees  may  be  directed  to  allot  particular  portions  of  the  land  to  ^rticular  in- 
dividuals. In  other  cases  the  snares  must  be  made  as  nearly  as  possible  of  equal 
value. 

Where  the  premiaes  are  incftpahle  of  a  fair  diylBioD,  the  court  can  award  pecnniaiy  oompen- 
satioD  to  ODe  of  the  parties.     18,  586  (26  N.  W.,  390). 

5281  (814).  If  it  appears  to  the  referees  that  partition  cannot  be  made  with- 
out great  prejudice  to  the  owners^  they  shall  so  report  to  the  court.  . 

5282  (815).  If  satisfied  with  such  report  the  court  shall  cause  an  order  to  be 
entered,  directing  the  referees  to  sell  the  premises  so  situated,  and  shall  also  fix  the 
terms  of  sale. 

5283  (816).  Before  proceeding  to  sell,  the  referees  shall  each  give  security ^ 
to  be  approved  by  the  court  or  judge  thereof,  conditioned  for  the  faithful  discharge 
of  his  duties.  At  any  time  thereafter  the  court  may  require  further  and  better 
security. 

5284  (817).  The  same  notice  of  sale  shall  be  given  as  when  lands  are  sold  on* 
execution  by  the  sheriff,  and  the  sale  shall  be  conducted  in  like  manner. 

5285  (818).  After  completing  said  sale,  the  referees  must  report  their  pro-^ 
ceedingS  to  the  court,  with  a  description  of  the  different  parcels  of  land  sold  to 
each  purchaser,  and  the  price  hid  therefor,  which  report  shall  be  filed  with  the  clerk. 

5286  (819).  After  making  the  order  of  sale  as  aforesaid,  the  court  shall  direct 
the  clerk  to  report  whether  there  be  any  general  incumbrance  by  mortgage, 
judgment,  or  otherwise,  upon  any  portioi^of  the  property. 

5287  (820).  If  deemed  advisable,  the  court  may  appoint  a  referee  to  enquire 
into  the  nature  and  amount  of  incumbrances,  and  report  accordingly.  From 
that  report  an  appeal  lies  to  the  court. 

5288  (821).  The  referee  shall  give  the  parties  interested  at  least  five  days' 
notice  of  the  time  and  place  when  he  will  receive  proof  of  the  amount  of  such 
incumbrances. 

5289  (822).  In  taking  such  proof  he  may  receive,  with  other  evidence,  the  affi- 
davit of  the  parties  interested. 

5290  (823).  If  any  incumbrance  be  ascertained  to  exist,  the  proceeds  of  the 
sale  of  that  portion,  after  tiie  payment  of  costs,  or  so  much  thereof  as  is  necessary^ 
shall,  if  the  owner  consent,  be  paid  over  to  the  incumbrancer. 
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5291  (824).  If  the  owner  object  to  the  paymeDt  of  such  incombrancey  the 
money  shall  be  retained  or  invested  by  order  of  the  court  to  await  final  action  in 
relation  to  its  deposition^  and  notice  thereof  shall  be  forthwith  given  to  the  incam- 
branoer;  unless  he  has  already  been  made  a  party. 

5292  (825).  The  court  may  direct  an  issue  to  be  made  up  between  the  in- 
4nunbrancer  and  the  owner,  which  shall  be  decisive  of  their  respective  rights. 

5293  (826).  If  an  estate  for  life  or  years  be  found  to  exist  as  an  incnm- 
l^rance  upon  any  part  of  said  property^  and  if  the  parties  cannot  agree  upon  tke 
sum  in  gross  which  they  will  consider  an  equivalent  for  such  estate,  the  court  shall 
-direct  the  avails  of  the  incumbered  property  to  be  invested  and  the  proceeds  to  be 
paid  to  the  incumbrancer  during  the  existence  of  the  incumbrance. 

5294  (827).  The  proceedings  in  relation  to  the  incumbrances  shall  not  delay 
the  distribution  of  the  proceeds  of  other  shares  in  respect  to  which  no  difficulties 
exist. 

5295  (828).  The  court  in  its  discretion  may  require  all  or  any  of  the  parties 
before'they  receive  the  moneys  arising  from  any  sale  authorized  in  this  title,  to  give 
satisfactory  security,  to  refund  such  moneys  with  interest,  in  case  it  afterward  ap- 
pears that  such  parties  were  not  entitled  thereto. 

6296  (829).  If  the  sales  aforesaid  be  approved  and  confirmed  by  the  cour^ 
an  order  shall  be  entered  directing  the  referees,  or  any  two  of  them,  to  execute  con- 
yeyances  pursuant  to  such  sales.  But  no  conveyance  can  be  made  until  all  the 
money  is  paid,  without  receiving  from  the  purchaser  a  mortgage  of  the  land  so  soldi 
or  other  equivalent  sfcurity. 

5297  (830).  Such  conveyances  so  executed,  being  recorded  in  the  county 
where  the  premises  are  situate,  shall  be  valid  against  all  subsequent  purchasen^ 
and  also  against  all  persons  interested  at  the  time  who  were  made  parties  to  the 
proceedings  in  the  mode  pointed  out  by  law. 

5298  (831).  If  the  owner  of  any  share  thus  sold  has  a  husband  or  wife  living, 
and  if  such  husband  or  wife  do  not  agree  as  to  the  disposition  that  shall  be  made  of 
the  proceeds  of  such  sale,  the  court  must  direct  it  to  be  invested  io  real  estate 
under  the  supervision  of  such  person  as  it  may  appoint,  taking  the  title  in  the 
name  of  the  owner,  of  the  share  sold  as  aforesaid. 

6299  (832).  If  the  sales  are  disapproved,  the  money  paid  and  the  secarities 
given  must  be  returned  to  the  persons  respectively  entitled  thereto. 

5300  (833).  Wiien  a  partition  is  deemed  proper  the  referees  must  make  oat 
the  shares  by  visible  monumeutSy  and  may  employ  a  competent  surveyor  and 
the  necessary  assistants  to  »id  them. 

5301  (834).  The  report  of  the  referees  must  be  in  writing,  signed  by  at 
least  two  of  them.  It  must  descrrbe  the  respective  shares  with  reasonable  particu- 
larity, and  be  accompanied  by  a  plat  of  the  premises. 

5302  (835).  Unless  the  shares  are  allotted  to  their  respective  owners  by  the 
referees  as  hereinbefore  contemplated  the  clerk  shall  number  the  shares  and  then 
-draw  the  names  of  the  future  owners  by  lot. 

5303  (836).  When  partition  c?an  be  conveniently  inade  of  part  of  the  prem- 
ises, but  not  of  all,  one  portion  may  be  partitioned  and  the  other  sold  as  hereinafter 
provided. 

5304  (837).  On  good  cause  shown,  the  report  may  be  set  aside  and  the  mat- 
ter again  referred  to  the  same  or  other  referees. 

5305  (838).  Upon  the  report  of  the  referees  being  confirmed,  judgment 
thereon  shall  be  rendered  that  the  partition  be  firm  and  effectual  forever. 

5306  (839).  The  defendants  may  be  served  in  the  same  manner  as  in  ordi« 

Digitized  byVjOOQlC 


FOKECLOSUiU!:  OF  MOBTGAQES.  108& 

nary  civil  action  by  summonSi  or  by  publication  as  provided  in  this  code,  and  * 
when  all  the  parties  in  interest  have  been  duly  served,  any  of  the  proceedings 
herein  prescribed  shall  be  binding  and  conclusive  upon  them  all.     If  only  a  portion 
of  such  parties  be  served,  they  oply  shall  be  bound  by  such  proceedings. 
All  before  *  added  1871,  p.  112.  I 

5307  (840).  The  judgment  of  partition  shall  be  presumptive  evidence  of 
title  in  the  cases,  and  as  between  the  parties  themselves  it  is  conclusive  evidence 
thereof,  subject,  however,  to  be  defeated  by  proof  of  a  title  paramount  to,  or 
independent  of,  that  under  which  the  parties  held  as  joint  tenants  or  tenants  in 
common. 

5308  (841).  All  the  costs  of  the  proceedings  in  partition  shall  be  paid  in  the 
first  instance  by  the  plaintiffs,  but  eventually  by  all  the  parties  in  proportion  to  their 
interests,  except  those  costs  which  are  created  by  contests  above  provided  for. 

6309  (842).  Any  person  claiming  to  hold  an  incumbrance  upon  any  por- 
tion of  the  property  involved  in  the  suit,  may,  in  default  of  the  owner,  appearand 
act  as  his  representative  in  any  of  the  proceedings  under  this  title. 

6310  (843).  Persons  hieiving  contingent  interests  in  such  property  may 
be  made  parties  to  the  proceedings,  and  the  proceeds  of  the  property  so  situatea 
(or  the  property  itself,  in  case  of  partition)  shall  be  subject  to  the  order  of  the  court 
until  the  right  becomes  fully  vested. 

5311  (844).  The  ascertained  share  of  any  absent  OWner  shall  be  retained, 
or  the  proceeds  invested  for  his  benefit. 

TITLE  XXVn. — Foreclosure  op  Mortgages  by  AcmoN. 

5312  (846).  All  petitions  for  the  foreclosure  or  satisfaction  of  mortgages  shall 
be  filed  in  the  district  court  in  chancery  where  the  mortgaged  premises  are  situated. 

Action  of  foreclosure  is  a  pi\>reediDg  in  rem,  6,  391.  Mistake  in  descriptioD  may  be  cor- 
rected and  decree  of  foreclosare  entered  in  the  same  action.  12,  495  (11  N.  W.,  750).  When 
mortgage  contains  condition  that  if  a  certain  payment  is  not  made  the  whole  amount  becomes  doe 
and  payable,  condition  most  be  performed  or  foreclosare  will  be  allowed.  6, 182.  Mortgagee  may 
pay  taxes  and  include  same  in  petition  ot  foreclosure.  Amount  due  on  mortgage  including  taxes 
paid,  constitute  a  single  and  indivisible  demand.  11,  269  (9  N.  W.,  81).  Equity  redemption. 
9, 120  (2  N.  W.,  218).  Land  itself  sold,  not  equity  of  redemption.  All  rights  of  parties  duly  in 
court  parsed  to  purchaser  by  virtue  of  sheriff's  deed.  8,  236.  In  case  of  foreclosure,  junior  in- 
cnmbrancers  must  exercise  right  to  redeem  in  time  limiteid.  22,  743  (36  N.  W.,  142).  Sale  after 
tender  of  money  to  senior  mortgagee  by  junior  void.  Incumbrancers  not  made  parties  to  suit  not 
affected  by  decree,  1,  201.  When  lirst  mortgagee  may  foreclose,  notwithstanding  he  has  been 
made  a  party  to  a  foreclosure  by  second  mortgagee.  10,  373  (6  N.  W.,  428).  Upon  foreclosure  by 
senior  mortgagor,  junior  mortgagors  not  being  made  parties,  bona  fide  purchaser  at  sale  entitled  Uy 
credit  for  improvements  in  action  by  junior  mortgagors  requiring  him  to  redeem,  and  should  not 
be  charged  with  rents  and  profits.  24,  461  (39  N.  W.,  418).  All  incumbrancers,  whether  prior 
or  subsequent,  are  proper  parties;  but  only  subsequent  incumbrancers  are  necessary  parties.  If 
petition  state  facta  sufficient  to  require  a  proper  party  to  answer,  and  he  fails  to  do  so,  he  wiU  be 
bound  by  the  decree.  14,  323  (15  N.  W.,  702).  In  foreclosure  suit,  the  answers  of  the  several 
defendants  claiming  rights  as  lien  holders,  subsequent  purchasers  or  lessees  may  be  regarded  also 
as  cross-petitions  for  relief  as  against  their  respective  co-defendants,  as  well  as  against  the  plaintiff. 
And  any  such  defendant  regularly  served  with  process  who  fails  to  answer  any  material  allegation 
of  his  co-defendant  is  bound  thereby  as  well  as  by  the  decree  founded  thereon,  and  unless  be  ap- 
peals therefrom  the  same  becomes,  as  to  him,  res  adjudicaia.  Under  our  system  of  practice  all  par- 
ties are  bound  to  take  notice  of  all  pleadings  filed  m  the  case.  11, 142  (7  N.  W.,  845).  One  who 
is  made  a  party  defendant  to  a  foreclosure  suit,  but  fails  to  appear,  cannot,  unless  he  show  cause 
for  failure,  claim  a  lien  on  property  after  sale.  24,  379  (38  N.  W.,  819).  Defect  of  title  on  cove- 
nant of  warranty  no  defense.    2,  279.     See  24,  580  (39  N.  W.,  616). 

5313  (846).  Whenever  a  petition  shall  be  filed  for  the  foreclosure  or  satisfac- 
tion of  a  mortgage,  the  court  shall  have  power  to  decree  a  sale  of  the  mortgaged 
premises^  or  such  part  thereof  as  may  be  sufficient  to  discharge  the  amount  due  on 
the  mortgage,  and  the  cost  of  suit. 

Decree  reduced  $90,  being  the  amouut  of  possible  damages  in  signing  an  appeal  bond  from 
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•which  no  loss  was  iDcorred.    27,260  (42  N.  W.,  1043).     Decree  modified  without  notice;  Silo 
thereunder  unauthorized.     29,  406  (45  N.  W.,  680);  27,  250  (42  N.  W.,  1043). 

5314  (847).  When  a  petition  shall  be  filed  for  the  satisfaction  of  a  mortgage^ 
the  conrt  shall  not  only  have  the  power  to  decree  and  compel  the  delivery  «t'  ^ 
|)Ossession  of  the  premises  to  the  purchaser  thereof,  but  on  the  coming  in  of  the  re- 
port of  sale  the  court  shall  have  power  to  decree  and  direct  the  payment  by  the 
mortgagor  of  any  balance  of  the  mortgage  debt  that  may  remain  unsatisfied  after 
a  sale  of  the  mortgaged  premises,  in  the  cases  in  which  such  balance  is  recoverable 
:at  law;  and  for  that  purpose  may  issue  the  necessary  execution,  as  in  other  cases, 
4igainst  other  property  of  the  mortgagor. 

It  is  not  intended  that  a  BMrtgagor  shall  he  answemble  for  the  debt  secured  upon  the  mort- 
^gage  and  personalty  at  the  same  time.  Oae  of  these  remedies  being  selected,  it  most  be  exhausted 
beibre  reyerting  to  the  other.    13,  543  (14  N.  W.,  653). 

6315  (848).  After  such  petition  shall  be  filed,  while  the  same  is  pending,  and 
after  a  decree  rendered  thereon,  no  proceedings  whatever  shall  be  nad  at  law 
for  the  recovery  of  the  debt  secured  by  the  mortgage,  or  any  part  thereof,  unless 
:authorized  by  the  court. 

Oannot  bring  an  action  on  note  after  petition  has  been  filed.  9,  402  (2  K.  W.,  853).  After 
foiedoenre  of  mortgage,  the  mortgaged  estate  becomes  the  primary  fdnd  for  the  payment  of  the 
•debt,  and  is  not  a  mere  surety  for  payment  of  the  same.    1 1,  353  (9  N.  W.,  564). 

5316  (849).  If  the  mortgage  debt  be  secured  by  the  obligation  or  other  evi- 
dence of  debt  of  any  Other  person  bosidse  the  mortgagor,  the  complainant 
may  make  such  person  a  party  to  the  petition,  and  the  court  may  decree  payment  of 
the  balance  of  such  debt  remaining  unsatisfied  after  a  sale  of  the  mortgi^;ed  prem- 
ises, as  well  against  such  other  person  as  the  mortgagor,  and  may  enforce  such  de- 
•cree  as  in  other  cases. 

Purchaser  of  mortgaged  realty,  who  has  assamed  mortgage  debt,  may  be  sned  at  law  thereon 
directly  by  mortgagee.  27,  829  (44  N.  W.,  34).  All  persons  materially  interested  in  the  mort- 
gaged premises  should  be  made  parties  to  the  suit     6,  200. 

5317  (850).  Upon  filing  a  petition  for  the  foreclosure  or  satisfaction  of  a 
mortgage,  the  complainant  shall  state  therein  whether  any  proceedings  have  been 
had  at  law  for  the  recovery  of  the  debt  secured  thereby,  or  any  part  thereof,  and 
whether  such  debt,  or  any  part  thereof,  has  been  collected  and  paid. 

Petition  should  state  whether  any  action  has  been  had  for  the  recovery  of  the  debt.  6,  362. 
Allegations  sufficient.     16,  650  ( 19  N.  W.,  694). 

5318  (861).  If  it  appear  that  any  jud^fment  has  been  obtained  in  a  suit  at 
law  for  the  money  demanded  by  such  {letition,  or  any  part  thereof,  no  prooeed- 
ingS  shall  be  had  in  such  case,  unless,  to  an  execution  against  the  property  of  the 
defendant  in  such  judgment,  the  slierifi^  or  other  proper  officer  shall  have  returned 
that  the  execution  is  unsatisfied  in  whole  or  in  part,  and  that  the  defendant  has  no 
property  whereof  to  satisfy  such  execution  except  the  mortgaged  premises. 

Failure  to  issue  execution  on  Judgment  does  not  divest  one  of  mortgage  lien.     7,  489. 

6319  (862).  All  sales  of  mortgaged  premises  under  a  decree  in  chancery  shall 
he  made  by  a  sheriff,  or  some  other  person  authorized  by  the  court  in  the 
-county  where  the  premises  or  some  part  of  them  are  situated,  *and  in  all  cases 
where  the  sheriff  shall  make  such  sale  he  shall  act  in  his  official  capacity  and  he  shall 
be  liable  on  his  official  bond  for  all  his  acts  therein,  and  shall  receive  the  same  com- 
pensation as  is  provided  by  law  for  like  services  upon  sales  under  speculation  [ex- 
ecution]. 

All  after  *  added  1875,  p.  42.  Sheriff  cannot  sell  a  greater  interest  than  nnmed  in  the  order. 
4,  404.  Not  necessary  that  court  issue  order  of  sale  to  sheriff.  3, 177.  See  29,  406  (45  N.  W., 
680). 

5320  (853).  Deeds  shall  thereupon  be  executed  by  such  sheriff,  which  shall 
vest  in  the  purchaser  the  same  estate  that  would  have  vested  in  the  mortgagee  if 
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-the  eqaity  of  redemption  had  been  foreeloeed,  and  no  other  or  greater;  and  such 
bleeds  shall  be  as  valid  as  if  executed  by  the  mortgagor  and  mortgagee,  and  shall  be 
an  entire  bar  against  each  of  them,  and  all  parties  to  the  suit  in  which  the  decree 
for  such  sale  was  made,  and  against  their  heirs  respectively,  and  all  persons  claiming 
under  such  heirs. 

I>e«d  conreja  all  the  title  of  all  partiea  to  the  action.  20,  283  (29  N.  W.,  936);  18, 130  (24 
V,  W.,  452).  The  purchaser  takes  all  the  title  the  mortgagee  had  whether  aet  up  in  the  pleadings 
or  not     16,  601  (19  N.  W.,  494). 

5321  (854).  The  proceeds  of  every  sale  made  under  a  decree  ip  chancery 
shall  be  applied  to  the  discharge  of  the  debt  adjudged  by  such  court  to  be  due,  and 
of  the  costs  awarded,  and  if  there  be  any  surplus,  it  shall  be  brought  into  court  for 
the  use  of  the  defendant^  or  of  the  persons  entitled  thereto,  subject  to  the  order  of 
^e  courL 

5322  (865).  If  such  surplns,  or  any  part  thereof,  shall  remain  in  aaid  court 
for  the  term  of  three  months  without  bein^  applied  for,  the  court  may  direct  th« 
same  to  be  put  out  at  interest  under  the  direction  of  the  court,  for  the  benefit  of 
the  defendant,  his  representatives  or  assigns,  to  be  paid  to  them  by  the  order  of  such 
court. 

6323  (866).  Whenever  a  petition  shall  be  filed  for  the  satisfaction  or  foreclos- 
ure of  any  mortgage,  upon  which  there  shall  be  due  any  interest  on  any  portion  or 
installment  of  the  principal,  and  there  shall  be  other  portions  or  installments  to  be- 
come due  subsequently,  the  petition  shall  be  dismissed  upon  the  defendant  bring- 
ing into  court,  at  any  time  before  the  decree  of  sale,  the  principal  and  interest  due, 
with  costs. 

5324  (857).  If,  after  a  decree  ^'or  sale,  entered  against  a  defendant  in  such 
case,  he  shall  bring  into  court  the  principal  and  interest  due,  with  costs,  the  proceed- 
ings in  the  suit  shall  be  stayed,  but  the  court  shall  enter  a  decree  of  foreclosure  and 
sale,  to  be  enforced  by  further  order  of  the  court,  upon  a  subsequent  de&ult  in 
the  payment  t)f  any  ^portion  or  installment  of  the  principal,  or  any  interest  there- 
after to  become  due. 

This  wctioD  hM  no  application  to  an  action  to  foreclose  a  mortf^age  when  the  whole  amount 
secured  by  the  mortgage  in  due  on  account  of  a  failure  to  paj  interest  when  due,  but  applies  only 
tto  cases  brought  under  the  preceding  section.     10, 181  (4  N.  W.,  1011). 

5325  (858).  If  the  defendant  shall  not  bring  into  court  the  amount  due^  with 
^costs,  or  if  for  any  other  cause  a  decree  shall  pass  for  the  complainant^  the  court 
«inay  direct  a  reference  to  a  sheriff  to  ascertain  and  report  the  situation  of  the 
'mortgaged  premises,  or  may  determine  the  same  on  oral  or  other  testimony,  and  if 
fit  shall  appear  that  the  same  can  be  sold  in  parcels,  without  injury  to  the  parties, 
the  decree  shall  direct  so  much  of  the  mortgaged  premises  to  be  sold  as  will  be 
sufficient  to  pay  the  amount  then  due  on  such  mortgage,  with  costs,  and  such  decree 
shall  remain  a  security  for  any  subsequent  default. 

5326  (859).  If,  in  the  case  mentioned  in  the  preceding  section,  there  shall  be 
any  defiault  subsequent  to  such  decree  in  the  payment  of  any  portion  or  installment 
of  the  pt'inoipal,  or  any  interest  due  \\\wn  such  mortgage,  the  court  may,  upon  the 
petition  of  the  complainant,  by  a  further  order,  founded  upon  such  first  decree, 
ilirect  a  sale  of  so  much  of  the  mortgaged  premises  to  be  made,  under  such  decree, 
as  will  be  sufficient  to  satisfy  the  amount  so  due,  with  the  costs  of  such  petition  and 
the  subsequent  proceedings  thereon,  and  the  same  proceedings  may  be  had  as  often 
as  a  default  shall  happen. 

5327  (860).  If,  in  any  of  the  foregoing  cases,  it  shall  appear  to  the  court  that 
tlie  mortgaged  premises  are  so  situated  that  a  sale  of  the  whole  will  be  most 
benf»ficial  to  the  parties,  the  decree  shall,  in  the  first  instance,  be  entered  for  the  sale 
of  the  whole  premises  accordingly.  ^^^^^^  byCOOgle 
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5328  (861).  In  such  case  the  proceeds  of  such  sale  shall  be  applied  as  well 
to  the  interest,  portion,  or  installment  of  tiie  principal  due  as  towards  the  whole  or 
residue  of  the  sum  secured  by  such  mortgage,  and  not  due  and  payable  at  the  time 
of  such  sale,  and  if  such  residue  do  not  bear  intei-est,  then  the  court  may  direct  the 
same  to  be  paid  with  a  rebate  of  the  legal  interest,  for  the  time  during  which  such 
residue  shall  not  be  due  and  payable,  or  the  court  may  direct  the  balance  of  the  pro- 
ceeds of  such  sale,  afler  paying  the  sum  due,  with  costs,  to  be  put  oat  at  interest^  for 
the  benefit  of  the  complainant,  to  be  paid  to  him  as  the  installments  or  portions  of 
the  principal  or  interest  may  become  due,  and  the  surplus  for  the  benefit  of  the  de- 
fendant, his  representatives  or  assigns,  to  be  paid  to  them  on  the  order  of  the  court 

TITLE  XXVIII.— Arbitration. 

6329  (862).  All  controversies  which  might  be  the  subject  of  civil  actions^ 
may  be  submitted  to  the  decision  of  one  or  more  arbitrators  as  hereinafter  jm^o- 
vided. 

Award  as  binding  as  a  judgment.     3,  390. 

6330  (863).  The  parties  themselves,  or  those  persons  who  might  lawfully  have 
controlled  a  civil  action  in  their  behalf  for  the  same  subject-matter,  must  sign  a 
written  agreementy  specifying  particularly  what  demands  are  to  be  submitted^  the 
names  of  the  arbitrators,  and  the  court  by  which  the  judgment  on  their  award  ista 
be  rendered. 

6331  (864).  They  shall  then  appear  before  some  justice  of  the  peace  of  the 
oounty  and  acknowledge  the  instrument  by  them  signed  to  be  their  free  act  and 
deed. 

6332  (866).  The  submission  may  be  of  some  particular  matters  or  demands, 
or  of  all  demands  which  the  one  party  has  against  the  other,  or  of  all  mutaal  demands 
on  both  sides. , 

6333  ^866).  A  submission  to  arbitrators  of  the  subject-matter  of  a  suit  may 
also  be  maae  by  an  order  of  court^  upon  an  agreement  of  parties,  after  suit  is  com- 
menced. 

6334  (867).  All  the  rules  prescribed  by  law  in  cases  of  referees  are  a^licable- 
to  arbitrators,  except  as  herein  otherwise  expressed,  or  except  as  otherwise  agreed 
upon  by  the  parties. 

6335  (868).  Neither  party  shall  have  the  power  to  revoke  the  submission  with- 
out the  consent  of  the  other. 

6336  (869).  If  either  party  neglect  to  appear  before  the  arbitrators,  after 
due  notice,  they  may  nevertheless  proceeed  to  hear  and  determine  the  cause  upon 
the  evidence  which  is  produced  before  them. 

6337  (870).  If  the  time  within  which  the  award  is  to  be  made  is  fixed  in  ihe 
submission,  no  award  made  after  that  time  shall  have  any  legal  effect,  unless  made 
upon  a  recommitment  of  the  matter  by  the  court  to  which  it  is  reported. 

CoDclnsioDS  of  fact  and  law  most  be  separately  stated.     17,  593  (24  N.  W.,  222). 

6338  (871).  If  the  time  of  filing  the  award  is  not  fixed  in  the  submission,  it 
must  be  filed  within  one  year  from  the  time  such  submission  is  signed  and  uty 
knowledged,  unless  by  mutual  consent  the  time  is  prolonged. 

5339  (872).  The  award  must  be  in  writing,  and  shall  be  delivered  by  one 
of  the  arbitrators  to  the  court  designated  in  the  agreement,  or  it  may  t)e  enclosed  and 
sealed  by  them  and  transmitted  to  the  court,  and  not  opened  until  the  court  so  ordo^ 

Award  must  state  facta  foand  and  the  condosioDS  of  law  tiiereon  separately.  1,  4.59.  Award 
not  set  aside  becaase  it  states  facts  separately  from  oonclasions  of  law.     24,  393-4  (38  N.  W^  843). 

6340  (873).  The  cause  shall  be  entered  on  the  docket  of  the  court  at  the 
term  to  which  the  award  is  returned,  and  shall  be  called  up  and  acted  upon  io  its 
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order.     But  the  court  may  require  actual  notice  to  be  given  to  either  party,  when 
it  appear?  necessary  and  proper,  before  proceeding  to  act  on  the  award. 

5341  (874).  The  award  may  be  rejected  by  the  court  for  any  legal  and 
sufficient  reasons,  or  it  may  be  recommitted  for  a  rehearing  to  the  same  arbitrators, 
or  any  others  agreed  upon  by  the  parties. 

Defendant  may  set  up  that  arbitrators  considered  matters  not  submitted  to  them.  Arbitra- 
tors competent  witnesses.  6,  88.  Party  seeking  to  set  aside  award  most  set  forth  facts  on  which 
lie  bases  his  belief!  Belief  not  sufficient.  4, 544.  See  17,  593  (24  N.  W.,  222);  21, 686  (33  N.  W., 
473). 

5342  (875).  When  the  award  has  been  confirmed,  it  shall  be  filed  and 
entered  on  the  record,  and  shall  have  the  same  force  and  effect  as  the  verdict  of  a 
jury.    Judgment  may  be  entered  and  execntion  issued  accordingly. 

5343  (876).  When  an  appeal  is  taken  from  such  judgment,  copies  of  th§  sub- 
mission and  award^  together  with  all  affidavits,  shall  be  returned  to  the  supreme 
court 

5344  (877).  If  there  is  no  provision  in  the  submission  respecting  costS,  arbi- 
trators may  award  them  at  their  discretion. 

5345  (878).  The  compensation  of  the  arbitrators  shall  be  two  dollars  per 
day,  for  the  time  actually  and  necessarily  spent,  unless  the  court  fix  a  less  amount; 
and  the  fees  of  the  justice  of  the  peace  shall  be  twenty-five  cents  for  making  out  the 
agreement  of  submission  (in  case  he  does  so),  and  the  like  amount  for  taking  and 
certifying  the  acknowledgment  thereto. 

5346  (879).  Nothing  herein  contained  shall  be  construed  to  affect  in  any 
rdanner  the  control  of  the  district  COUrt  over  the  parties,  the  arbitrators  or  their 
award,  nor  to  impair  or  affect  any  action  upon  an  award  or  upon  any  bond  or  other 
engagement  to  abide  an  award. 

TITLE  yXTX. — General.  Provision8  Applicable  to  the  Whole  Code. 

CHAPTER  I. — PROCESS. 

6347  (880).  The  style  of  all  process  shall  be  "The  state  of  Nebraska, 


•ounty.'^    It  shall  be  uuder  the  seal  of  the  court  from  whence  the  same  shall  issue, 
shall  be  signed  by  the  clerk,  and  dated  the  day  it  issued. 

See  also  Const.,  art.  YI,  sea  24.  Shall  rnn  in  the  name  of  the  state  of  Nebraska;  not  in  the 
name  of  the  city.     4. 106.    See  14^  143  (15  N.  W.,  332).    Object  of.     26,  698  (41  N.  W.,  765). 

6348  (881).  An  order  for  a  provisional  remedy  or  any  other  process,  in  an 
action  wherein  the  sheriff  is  a  party,  or  is  interested,  shall  be  directed  to  the  cor- 
oner. If  both  these  officers  are  interested,  the  process  shall  be  directed  to  and  exe- 
cuted by  a  person  appointed  by  the  court  or  judge. 

5349  (882).  The  court  or  judge,  for  good  cause,  may  appoint  a  person  tO 
serye  a  particular  process  or  order,  who  shall  have  the  same  power  to  execute  it 
which  the  sheriff  has.  The  person  may  be  appointed  on  the  motion  of  the  party 
obtaining  the  process  or  order,  and  the  return  must  be  verified  by  affidavit  He 
shall  be  entitled  to  the  fees  allowed  to  the  sheriff  for  similar  services. 

Coanty  judge  may  appoint  person  to  serre  sammons.  9,  94  (2  N.  W.,  376).  Replevin  papers 
aerred  by  party  appointed  by  clerk  cannot  be  first  qaestioned  in  supreme  court.  28, 136  (44  N. 
W., 89).     Cited,  18, 282  (13  N.  W.,  404). 

GHAPTEB  n. — DITTIES  OF  CLERKS. 

6360  (883).  All  writs  and  orders  for  provisional  remedies  and  process  of 
every  kind,  shall  be  issued  by  the  clerks  of  the  several  courts.  Before  they  shall 
be  issued,  a  precipe  shall  be  filed  with  the  clerk,  demanding  the  same ;  which  pre- 
cipe shall  be  for  the  direction  of  the  clerk,  and  not  material  to  the  papers  in  the  case 
4iAer  the  issuing  of  such  writ  or  process. 
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5351  (884).  It  is  the  duty  of  the  derk  of  each  of  the  courts  to  file  together 
and  carefully  preserve  in  hia  office  all  papers  delivered  to  him  for  that  purpose, 
in  every  action  or  special  proceeding. 

5352  (885).  He  shall  endorse  upon  every  paper  filed  with  him,  the  day  of 
filing  it;  and  upon  every  order  for  a  provisional  remedy,  and  upon  every  undertak- 
ing given  under  the  same,  the  day  of  its  return  to  his  office. 

5353  (886).  He  shall,  upon  the  return  of  every  summons  served,  enter  upon 
the  docket  the  name  of  the  defendant  or  defendants  summoned,  and  the  day  of 
the  service  upon  each  one.  The  entry  shall  be  evidence  of  the  service  of  the  sum- 
mons, in  case  of  the  loss  thereof. 

5354  (887).  He  shall  keep  the  records  and  books  and  papers  appertaining  to 
the  court,  and  record  its  proceedings. 

5355  (888).  The  provisions  of  article  eight,  title  nine,  of  this  code,  prescrib- 
ing the  duties  of  clerks  of  the  district  court,  shall,  as  fiair  as  they  are  applicable, 
apply  to  the  clerks  of  other  courts  of  record. 

5356  (889).  The  clerk  of  each  of  the  courts  shall  exercise  the  ^WOTS  and 
perform  the  duties  conferred  and  imposed  upon  him  by  other  provisions  of  thii 
code,  by  other  statutes,  and  by  the  common  law.  In  the  performance  of  his  duty 
he  shall  be  under  the  direction  of  his  court. 

Sapreme  ooart  will  not  maDdamns  clerk  to  inoe  order  of  sale  where  there  has  be«D  no  ap- 
plication therefor  to  his  own  coart     20, 122  (45  N.  W.,  278). 

CHAPTER  ni. — DUTIES  OP  SHEEIFFS. 

5357  (890).  The  sheriff  shall  endorae  upon  every  summons,  order  of  arrest,  M* 
for  the  delivery  of  property,  or  of  attachment  or  injunction,  the  day  and  the  hour 
it  was  received  by  him. 

5358  (891).  He  shall  execute  every  summons,  order  or  other  process,  and 
return  the  same  as  required  by  law;  and  if  he  fidl  to  do  so,  unless  he  make  it 
appear  to  the  satisfaction  of  the  court  that  he  was  prevented  by  inevitable  aocideot 
from  so  -doiug^  he  shall  be  amerced  by  the  court  in  a  sum  not  exceeding  one 
thousand  dollars,  and  shall  be  liable  to  the  action  of  any  person  aggrieved  by  such 
&ilure. 

5359  (892).  The  sheriff  shall  exercise  the  powers  and  perform  the  duties 
conferred  and  imposed  upon  him  by  other  provisions  of  this  code,  by  other  statutes, 
and  by  the  common  law. 

CHAPTER  rV. — MISCELLANEOUS  PROVISIONS. 

5360  (893).  Any  duty  enjoined  by  this  code  upon  a  ministerial  officer,  and 
any  act  permitted  to  be  done  by  him,  may  be  performed  by  his  lawful  deputy. 

5361  (894).  Whenever  an  oath  is  required  by  this  code,  the  afflnuatiQU  of 
a  person  conscientiously  scrupulous  of  taking  an  oath,  shall  have  the  same  effect. 

5362  (895).  The  time  within  which  an  act  is  to  be  done  as  herein  provided, 
shall  be  computed  by  exchiding  the  first  day  and  including  the  last;  if  the  last 
day  be  Sunday,  it  shall  be  excluded. 

Constraed  with  refereDce  to  tax  sale  and  deed.  13,  536  (14  N.  W.,  659).  Applicable  to  pf»- 
oeediDgs  before  jnstioes  of  the  peace.     8,  362.    See  16,  661  (20  N.  W.,  30). 

6363  (896).  Section  four  hundred  and  thirty-two  shall  not  be  construed  to  im- 
pair the  right  of  a  party  to  a  jury,  if  he  appear  at  the  trial  by  himself  or  attorney, 
and  demand  the  same. 

5364  (897).  The  ministerial  officer,  whose  duty  it  is  to  take  security  in  an  an- 
dertaking  provided  for  by  this  code,  shall  have  the  right  to  require  the  person  of- 
fered as  surety  to  make  an  affldaVit  of  his  qualiflcations,  which  affidavit  may 
be  made  before  such  officer.     The  taking  of  such  an  affidavit  shall  not  exempt  die 
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-officer  from  any  liability  to  which  he  might  otherwise  be  subject  for  taking  insuffi- 
cient security. 

Clerk  district  conrt  ministerial  officer  and  liable  for  negligently  taking  insufficient  security. 
5,  236.     Has  no  reference  to  the  duties  of  a  sheriff.  '  22,  691  (36  N.  W.,  118). 

6365  (898).  The  surety  in  every  undertaking  provided  for  by  this  code,  must 
be  a  resident  of  this  state,  and  worth  double  the  sum  to  be  secured,  beyond  the 
amount  of  his  debts,  and  have  property  liable  to  execution  in  this  state,  equal  to  the 
sum  to  be  secured.  Where  there  are  two  or  more  sureties  in  the  same  undertaking, 
they  must  in  the  aggr^ate  have  the  qualiflcationB  prescribed  in  this  section. 

5366  (899).  The  judges  of  the  supreme  eourt  shall,  during  the  month  of  the 
first  January  after  this  code  shall  take  effect,  and  every  two  years  thereafter,  meet 
at  the  capital  of  the  state,  and  revise  their  general  mles,  and  make  such  amend- 
ments thereto  as  may  be  necessary  to  carry  into  effect  the  provisions  of  this  code; 
and  they  shall  msike  such  further  mles  consistent  therewith  as  they  may  deem 
proper.    The  rules  so  made  shall  apply  to  the  supreme  court  and  the  district  courts, 

GHAPTBR  V. — PROVISIONS  RESPECTING  EXISTING   ACTIONS. 

5367  (900).  The  provisions  of  this  code  do  not  apply  to  proceedings  in 

actions  or  suits  pending  when  it  takes  effect.     They  shall  be  conducted  to  final 

jadgment  or  decree,  in  all  respects  as  if  it  had  not  been  adopted;  but  the  provisions 

-of  this  code  shall  apply  after  a  judgment,  order,  or  decree  heretofore  or  hereafter 

rendered,  to  tiie  proceedings  to  enforce,  vacate,  modify,  or  reverse  it 

CHAPTER  VI. — ^PROVISIONS  AS  TO  THE  OPERATIONS  OP  THE  CODE. 

6368  (901).  Bights  of  civil  action  given  or  secured  by  existing  laws 
shall  be  prosecuted  in  the  manner  provided  by  this  code,  except  as  provided  in  the 
following  section.  If  a  case  ever  arise  in  which  an  action,  for  the  enforcement  or 
protection  of  a  right,  or  the  redress  or  prevention  of  a  wrong,  cannot  be  had 
'Ond^l^  ^^^^  code,  the  practice  heretofore  in  use  may  be  adopted  so  far  as  may  be 
necessary  to  prevent  a  failure  of  justice. 

5369  (902).  Until  the  legislature  shall  otherwise  provide,  this  code  shall  not 
affect  proceedings  on  habeas  corpusy  quo  vHirrantOj  or  to  assess  damages  for  pri* 
vate  property  taken  for  public  uses;  nor  proceedings  under  the  statutes  for  the  settle- 
ment of  estates  of  deceased  persons;  nor  proceedings  under  statutes  relating  to 
dower,  divorce,  or  alimony,  or  to  establish  or  set  aside  a  will ;  nor  proceedings  under 
statutes  relating  to  apprentices,  arbitration,  bastardy,  or  insolvent  debtors;  nor  any 
special  statutory  remedy  not  heretofore  obtained  by  action ;  but  such  proceedings 
may  be  prosecuted  under  the  code  whenever  it  is  applicable. 

5370  (903).  Where,  by  general  or  special  statute,  a  civil  action,  legal  or  equi- 
table, is  given  and  the  mode  of  proceeding  therein  is  described,  this  code  shall  not 
affect  the  proceedings  under  such  statute,  until  the  I^islature  shall  otherwise 
provide ;  but  in  all  such  cases,  as  far  as  it  may  be  consistent  with  the  statute  giving 
such  action,  and  practicable  under  this  code,  the  proceedings  shall  be  conducted  in 
conformity  thereto.  Where  the  statute  designates  by  name  or  otherwise  the  kind  of 
action,  but  does  not  prescribe  the  mode  of  proceeding  therein,  such  action  shall  be 
commenced  and  prosecuted  in  conformity  to  this  code;  where  the  statute  gives  an 
action,  but  does  not  designate  the  kind  of  action,  or  prescribe  the  mode  of  proceed- 
ing therein,  such  action  shall  be  held  to  be  the  civil  action  of  this  code,  and  pro- 
ceeded in  accordingly. 

Seen,  5371  and  5372  formed  sees.  4  and  5  of  '*An  act  to  amend  the  code  of  civil  procedaro 
bj  abolishing  the  distinction  between  actions  at  law  and  snits  in  eqnitj.''  1867,  p.  71.  In  force 
June  19.  {Sec*  1  amended  sec  2  of  this  code,  sec.  2  repealed  sees.  2  and  87  of  the  same,  and  sec. 
3  amended  sec  87;  sec.  6  was  repealed.     1871,  p.  113.) 

5371.  The  final  orders  or  decree  of  chancery  heretofore  rendered,  or  which 
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may  hereafter  be  rendered,  in  any  chancery  proceedings  pending  at  the  time  this  act 
shall  take  effect,  may  be  enforced  or  reviewed  in  the  same  manner,  and  within  the 
same  time,  as  if  this  act  had  not  taken  effect;  and  all  suits  in  chancery  pending  at 
the  time  of  the  taking  effect  of  this  act  may  be  prosecuted  to  final  decree  in  like 
manner. 

5372.  The  words  hereinafter  found  in  the  code  of  civil  procedure  shall  be 
construed  and  held  to  mean  as  follows,  to-wit:  '^ complainant '^  shall  mean  plaint- 
iff^; "biir'  or  "complaint''  shall  mean  petition;  "suit''  shall  mean  action  or  civil 
action;  and  "decree  '  shall  mean  judgment;  and  all  other  words  and  terms  found 
in  said  code  of  civil  procedure,  heretofore  applicable  to  the  chancery  practice  hereby 
repealed,  shall  be  so  construed  and  held  as  to  carry  out  the  intention  of  this  act,  pre- 
vent a  failure  of  justice,  and  give  adequate  relief  in  all  cases. 

TITLE  XXX.— Justices  op  the  Peace. 

CHAPTER  I. — ^JURISDICTION. 

5373  (904).  The  jurisdiction  of  justices  of  the  peace  in  civil  cases  shally  un- 
less otherwise  directed  by  law,  be  limited  to  the  county  wherein  they  may  have 
been  elected,  and  where  they  shall  reside. 

6374  (905).  [Matters.] — Justices  of  the  peace,  within  and  co-extensive  with 
their  respective  counties,  shall  have  jurisdiction  and  authority :  First — To  administer 
an  oath  or  affirmation  authorized  or  required  by  law  to  be  administered.  Second — 
To  take  acknowledgment  of  deeds,  mortgages,  and  other  instruments  of  writing. 
Third — To  solemnize  marriages.  Fourth — To  issue  subpoena  for  witnesses  and  co- 
erce their  attendance  in  causes  or  matters  pending  before  them,  or  other  cause  or 
matter  wherein  they  may  be  required  to  take  depositions.  Fifth — To  try  the  action 
for  forcible  entry  and  detention,  or  the  detention  only,  of  real  property.  Sixth — ^To 
proceed  against  security  for  costs  and  bail  for  the  stay  of  execution  on  their  dockets. 
Seventh — To  issue  attachments,  and  proceed  against  the  goods  and  efiects  of  debtors 
in  certain  cases.  Eighth — To  issue  executions  on  judgments  rendered  by  them. 
Ninth — To  proceed  against  constables  failing  to  make  return,  making  false  return, 
or  failing  to  pay  over  money  collected  on  execution,  issued  by  such  justice.  Tenth — 
To  try  the  right  of  the  claimant  to  property  taken  in  execution,  or  on  attachment* 

Jastice  can  make  no  order  in  a  case  after  it  has  been  taken  to  district  court.    27^  56  (42  N.  W. 
762). 

6375  (906).  Justices  of  the  peace  shall  have  jurisdiction  in  actions  for  trespMd 
on  real  estate,  where  the  damages  demanded  for  such  trespass  shall  not  exceed  two 
hundred  dollars,  and  no  claim  of  title  to  such  real  estate  set  up  by  the  defendant 
shall  take  away  or  affect  the  jurisdiction  hereby  given. 

Amount  raised  from  one  hundred  doUars.  1881,  p.  208.  But  where  both  parties  daim  titk 
to  the  land  justice  would  not  have  Jurisdiction.     28,  397  (44  N.  W.,  434). 

6376  (907).  Justices  shall  not  have  cognizance  of  any  action:  First — ^To 
recover  damages  for  an  assault^  or  assault  and  battery.  Second — In  any  action  for 
malicious  prosecution.  Third — In  actions  against  justices  of  the  peace,  or  other 
officers,  for  misconduct  in  office,  except  in  the  cases  provided  for  in  this  title. 
Fourth — In  actions  for  slander,  verbal  or  written.  Fifth — In  actions  on  contracts 
for  real  estate,  Siaih — In  actions  in  which  the  title  to  real  estate  is  sought  to  be 
recovered,  or  may  be  drawn  in  question,  except  actions  for  trespass  on  real  e^ate, 
which  are  provided  for  in  this  title. 

Justice  would  not  have  Jurisdiction  ot  an  action  against  an  officer  and  his  bondsmen  ibr 
misconduct  in  office.  But  this  would  not  prevent  sheriff  being  sued  in  Justice  court  in  tnspaas  or 
troYer,  for  wrongfully  taking  property  on  execution.     12,  37  (10  N.  W.,  631). 
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CHAPTER   n. — COMMENCEMENT  OP  SUITS,  SERVICE  AND  RETURN  OP  PROCESS, 
AND  PROCEEDINGS  IN  ARREST  AND  ATTACHMENT. 

5377  (908).  Actions  before  justices  of  the  peace  are  commenoed  by  sum- 
<mon8  or  by  the  appearance  and  agreement  of  the  parties  without  summons.  In  tb« 
former  the  action  is  deemed  commenced,  upon  the  delivery  of  the  writ  to  the  con- 
stable to  be  served;  and  he  shall  note  thereon  the  time  of  receiving  the  same.  In 
the  latter  case  the  action  is  deemed  commenced  at  the  time  of  docketing  the  case. 

e,  411. 

6378  (909).  When  a  gnaxdian  to  the  suit  is  necessary,  he  must  be  appointed 
by  the  justice  as  follows:  First — If  the  infant  be  plaintiff,  the  appointment  must 
be  made  before  the  summons  is  issued  upon  the  application  of  the  infant,  if  he  be 
of  the  age  of  fourteen  years  or  upwards;  if  under  that  age,  upon  the  application  of 
some  friend.'  The  consent  in  writing  of  the  guardian  to  be  appointed,  and  to  be 
responsible  for  costs  if  he  fail  in  the  action,  must  be  filed  with  the  justice.  Second 
— if  the  infant  be  defendant,  the  guardian  must  be  appointed  before  trial.  It  is 
the  right  of  the  infant  to  nominate  nis  own  guardian,  if  the  infant  be  over  fourteen 
years  of  age,  and  the  proposed  guardian  be  present  and  consent  in  writing  to  be  ap- 
pointed. Otherwise  the  justice  may  appoint  any  suitable  person  who  gives  such 
oonsent. 

5379  (910).  The  style  of  the  smnmons  shall  be:  ^'The  state  of  Nebraska, 
county;''  it  shall  be  dated  the  day  it  is  issued,  and  signed  by  the  justice  issu- 
ing the  same;  be  directed  to  the  constable  or  sheriff  of  the  proper  county  (except  in 
case  a  person  be  deputed  to  serve  it,  in  which  case  it  shall  be  directed  to  such  per- 
son); must  contain  the  names  of  defendant  or  defendants,  if  known,  and  if  un- 
known, give  a  description  of  him  or  them,  and  command  the  officer,  or  person 
serving  the  same,  to  summon  the  defendant  or  defendants  to  appear  before  such 

justice,  at  his  office,  in county,  at  a  time  specified  therein;  and  must  describe 

the  plaintiff's  cause  of  action  in  such  general  terms  as  to  apprise  the  defendant  of 
the  nature  of  the  claim  against  him.  There  shall  be  endorsed  on  the  writ  the 
amount  for  which  the  plaintiff  will  take  judgment  if  the  defendant  fail  to  appear. 
If  the  defBndant  £Bil  to  appear,  judgment  shall  not  be  rendered  for  a  larger 
amount  and  the  costs. 

Amount  to  be  endorsed  on  summons  only  necessary  when  judgment  is  for  money.  9,  lOS  (9 
N.  W.,  227).  Claim  was  described  as  "for  $75,  with  ten  per  cent  interest  from  February  19, 1880, 
and  ten  per  cent  of  amount  as  attorney  fee  upon  a  certain  promissory  note,"  and  it  was  held  suffi* 
clent  13,  l^  (13  N.  W.,  16).  It  is  sufficient  if  summons  issued  by  county  Judge  describe  plaint- 
iff's cause  of  action  in  general  terms,  such  as  being  *^  upon  one  promissory  note,"  or  the  like.  12» 
204  (10  N.  W.,  707). 

5380  (911).  The  summons  must  be  returnable  not  more  than  twelve  days 
from  its  date,  and  must,  unless  accompanied  with  an  order  to  arrest,  be  served  at 
least  three  days  before  the  time  of  appearance,  by  delivering  a  copy  of  the  summons, 
with  the  endorsement  thereon  (certified  by  the  constable  or  person  serving  the  same 
to  be  a  true  copy),  to  the  defendant,  or  leaving  the  same  at  his  usual  place  of  resi- 
dence; Provided,  That  an  acknowledgment  on  the  back  of  the  summons,  or  the  vol- 
untary appearance  of  a  defendant  is  equivalent  to  service. 

Sufficiency  of  service,  see  21,  60  (31  N.  W.,  262).  Reading  summons  not  sufficient.  Copy 
must  be  left  witb  defendant  9,  504  (4  N.  W.,  237).  A  defendant  who  has  appeared  at  any 
time  cannot  have  judgment  set  aside  but  must  appeal.  16,  230  (20  N.  W.,  636,  877).  Summona 
returnable  on  Sunday  or  holiday  not  void  but  returnable  on  the  next  court  day.  23,  735  (20  N. 
W.,  637);  16,  661  (20  N.  W.,  30). 

5381  (912).  A  summons  against  a  corporation  may  be  served  upon  the 
president,  mayor,  chairman  of  the  board  of  directors  or  trustees,  or  other  chief  offi« 
4»r,  or  if  its  chief  officer  be  not  found  in  the  county,  upon  its  cashier,  treasurer,  sec* 
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retary,  clerk,  or  managiug  agent;  or  if  none  of  the  aforesaid  officers  can  be  fonnd^ 
by  a  copy  Idfl  at  the  office,  or  osual  place  of  business  of  such  corporation,  with  the 
person  having  charge  thereof. 

Applies  to  railroad  and  all  other  oorpoiations,  foreign  as  well  as  domestic     28,  567  (37  K> 
W.,  462). 

5382  (913).  When  the  defendant  is  an  incorporated  insurance  oom* 
pany,  and  the  action  is  brought  in  a  county  in  which  there  is  an  agenqr  thereof 
the  service  may  be  upon  the  chief  officer  of  such  agency. 

6383  (914).  When  the  defendant  is  a  foreign  ^corporation,  having  a  man- 
aging agent  in  this  state,  the  service  may  be  upon  such  agent. 

This  does  not  indnde  service  nnder  sec  538*2  of  code.  28,  557  (37  K.  W.,  462).  Serrloe  od 
a  general  agent  of  insurance  company  good.     28,  653  (44  N.  W.,  991). 

6384  (916).  When  the  defendant  is  a  minor  under  the  age  of  fourteen  years 
the  service  must  be  upon  him  and  upon  his  guardian  or  father;  or,  if  neither  of 
these  can  be  found,  then  upon  his  mother,  or  the  person  having  care  or  control  of 
the  infant,  or  with  whom  he  lives.  If  neither  of  these  can  be  found,  or  if  the  minor 
be  more  than  fourteen  years  of  age,  service  on  him  alone  shall  be  sufficient.  The 
manner  of  service  may  be  the  same  as  in  the  case  of  adults. 

APPEARANCE. 

6385  (916).  The  parties  are  entitled  to  one  honr  in  which  to  appear,  afler 
the  time  mentioned  in  the  summons  for  appearance,  but  are  not  bouna  to  remain^ 
longer  than  that  time,  unless  both  parties  have  appeared,  and  the  justice  being  pres- 
ent, is  engaged  in  the  trial  of  another  cause.  In  such  case,  the  justice  may  po6t|x>ne 
the  time  of  appearance  until  the  close  of  such  trial. 

If  defendant  appear  according  to  common  or  fran  time  it  ia  snfficient     28, 668  (44  N.  W.,  872) 

ARREST  BEFORE  JUDGMENT. 

6386  (917).  An  order  for  the  arrest  of  the  defendant  in  a  civil  action  shall' 
be  made  by  the  justice  of  the  peace  before  whom  the  same  is  brought,  when  thare 
is  filed  in  his  office  an  affidavit  of  the  plaintiff,  his  authorized  agent  or  attorney, 
made  before  any  person  authorized  by  law  to  administer  oaths,  stating  the  nature 
of  the  plaintiff's  claim,  that  it  is  just,  the  amount  thereof  as  near  as  may  be,  and 
establishing  one  or  more  of  the  following  particulars  :  First — ^That  the  defendant 
has  removed  or  begun  to  remove  any  of  his  property  out  of  the  county,  with  the 
intent  to  defraud  his  creditors.  Second — That  the  defendant  has  b^un  to  convert 
his  property,  or  any  part  thereof,  into  money,  for  the  purpose  of  defrauding  his 
creditors.  JTiird — That  he  has  property  or  rights  in  action  which  he  fraudulently 
conceals.  Fourth — That  he  has  assigned,  removed,  or  disposed  of,  or  b^un  to  as- 
sign, remove,  or  dispose  of,  his  property,  or  any  part  thereof,  with  intent  to  defraud 
his  creditors.  Fifth — That  the  defendant  fraudulently  contracted  the  debt  or  in- 
curred the  obligation  for  which  suit  is  about  to  be  brought.  The  affidayit.shall  also 
contain  a  statement  of  the  i'acts  claimed  to  justify  the  belief  in  the  existence  of  one 
or  more  of  the  above  particulars.  • 

Failure  to  pay  Tillage  occupation  tax  no  gronnd  for  arreet.     27,  67  (42  N.  W.,  913). 

6387  (918).  The  order  of  arrest  may  be  made  to  accompany  the  summoiiB,  or 
at  any  time  afterwards,  before  judgment. 

6388  (919).  The  order  of  arrest  shall  not  be  issued  by  a  justice  of  the  peace 
until  there  has  been  executed  by  the  plaintiff^  if  a  resident  freeholder  of  the 
county  where  the  suit  is  brought,  otherwise  by  one  or  more  sufficient  sureties  of  the 
plaintiff,  a  written  undertaking,  to  the  effect  that  the  plaintiff  shall  pay  the  de- 
fendant all  damages  which  he  may  sustain  by  reason  of  the  arrest,  if  the  ordek*  be 
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wrongfully  obtained,  not  exceeding  doable  the  amonnt  of  the  plaintiff's  claim,, 
stated  in  the  affidavit. 

6389  (920).  The  order  of  arrest  shall  be  addressed  and  delivered,  with  a  codj  . 
of  the  affidavit,  \o  a  constable  or  sheriff  of  the  proper  county ;  it  shall  state  tne 
names  of  the  parties,  the  amount  of  the  plaintiff's  claim  specified  in  the  affidavit, 
to  be  signed  by  the  justice  of  the  peace  issuing  it,  and  shall  require  the  constable 
or  sheriff  to  arrest  the  defendant  and  bring  him  forthwith  before  said  justice. 

6390  (921).  The  officer  receiving  said  order  shall  execute  the  same  by  forth- 
with arresting  the  defendant  and  delivering  to  him  a  copy  thereof,  and  of  the  affi- 
davit. And  the  defendant,  so  arrested,  unless  the  claim  of  the  plaintiff,  specified 
in  the  affidavit,  and  costs  of  suit,  are  paid,  or  unless  discharged  from  custody  by  or- 
der of  the  plaintiff,  shall  be  taken  by  such  constable  or  sheriff  forthwith  before  the 
justice  of  the  peace  by  whom  said  order  of  arrest  was  issued,  and  kept  in  custody 
until  discharged  by  law. 

6391  (922).  Upon  return  of  said  order  of  arrest,  executed  in  pursuance  of 
the  preceding  section,  the  trial  of  said  cause  shall  proceed,  unleSB  for  good 
cause  shown,  upon  the  application  of  either  party,  or  at  the  instance  of  the  justice 
himself,  the  same  shall  be  continuedt  as  provided  for  in  other  cases  before  justices 
of  the  peace.  And  when  the  trial  of  said  cause  is  continued  for  any  period,  the  de- 
fendant, upon  executing,  with  one  or  more  sufficient  sureties,  a  written  undertaking 
to  the  effect  that  he  will  pay  the  amount  of  the  judgment  that  may  be  rendered 
against  him  upon  the  final  determination  of  the  action,  or  upon  depositing  in 
the  hands  of  the  justice  of  the  peace  the  amount  of  money  mentioned  in  the  or- 
der of  arrest,  and  the  probable  amount  of  costs  of  suit,  shall  be  forthwith  discharged 
from  custody ;  Provided^  however y  That  in  no  case  shall  the  defendant  be  detained 
in  the  custody  of  the  officer,  when  said  continuance  has  been  for  a  period  of  more 
than  forty-eight  hours^  unless  said  continuance  has  been  made  at  the  instance  or 
with  the  consent  of  the  defendant  himself. 

ARREST  AFTER  JUDGMENT. 

6392  (923).  On  the  judgment  against  the  defendant  in  any  civil  suit  before  a 
justice  of  the  peace,  when  the  defendant  is  in  the  custody  of  the  officer,  as  herein- 
before provided  for,  or  if,  after  judgment  against  him,  there  is  filed  in  the  office  of 
such  justice  an  affidavit  of  the  plaintiff,  his  authorized  agent  or  attorney,  made 
before  any  person  competent  to  administer  an  oath,  stating  the  amount  of  said  judg- 
ment remaining  unpaid,  and  establishing  one  or  more  of  the  particulars  mentioned 
in  section  nine  hundred  and  seventeen,  said  justice  of  the  peace  shall,  unless  other- 
wise ordered  by  the  plaintiff,  issue  an  execution,  and  accompany  the  same  with  an 
order  for  the  arrest  of  the  defendant. 

6393  (924).  Said  order  of  arrest  shall  be  addressed  and  delivered,  with  a 
copy  of  the  affidavit,  to  the  officer  having  said  execution,  and  shall  state  the  names 
of  the  parties,  be  signed  by  the  justice  issuing  it,  and  state  the  amount  of  the  judg- 
ment and  costs  unpaid,  and  shall  require  the  officer,  in  case  the  same  shall  not  be  paid, 
or  an  amount  of  property  of  the  defendant  whereon  to  levy  execution  sufficient 
to  satisfy  the  same  cannot  be  found  in  his  county,  to  arrest  the  defendant,  if  not  al- 
ready in  the  custody  of  the  officer,  and  deliver  him  to  the  sheriff  of  the  proper 
county,  to  be  committed  by  him  to  the  jail  of  the  county,  and  kept  in  custody  un- 
til discharged  by  law ;  Provided,  however j  That  no  such  order  of  arrest  be  issued 
until  the  undertaking  required  by  the  nine  hundred  and  nineteenth  section  of  this 
code  shall  have  been  executed. 
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ATTACHMENT, 


6394  (925).  The  plaintiff  shall  have  an  order  of  attachment  against  the 
property  of  the  defendant,  in  a  civil  action  before  a  jastice  of  the  peace,  for  the  re- 
covery of  money  before  or  after  the  commencement  thereof,  when  there  is  filed  is 
his  office  an  affidavit  of  the  plaintiff,  his  agent  or  attorney,  showing  the  natore  (^ 
the  plaintiff's  claim,  that  it  is  iust,  the  amount  which  the  affidavit  believes  the 
plaintiff  ought  to  recover,  and  the  existence  of  some  one  or  more  of  the  following 
particulars :  Mrd — That  the  defendant,  or  one  of  the  several  defendants,  is  a  foreign 
corporation,  or  is  a  non-resident  of  the  state ;  or,  Second — ^Has  absconded,  with  in- 
tent to  defraud  his  creditors;  or.  Third — Has  left  the  country  of  his  residence  to 
avoid  the  service  of  a  summons;  or,  Fourth — So  conceals  himself,  that  a  8nmm<»i8 
cannot  be  served  upon  him ;  or,  Mfth — ^Is  about  to  remove  his  property,  or  a  part 
thereof,  out  of  the  county,  with  the  intent  to  defraud  his  creditors;  oVy  Sixth — Is 
about  to  convert  his  property,  or  a  part  thereof,  into  money,  for  the  purpose  of  plac- 
ing it  beypnd  the  reach  of  his  creditors;  or,  Seventh — Has  property  or  rights  in 
action,  which  he  conceals ;  or.  Eighth — Has  assigned,  removed,  or  disposed  of  or  is 
about  to  dispose  of  his  property,  or  a  part  thereof,  with  intent  to  defraud  his  credit- 
ors ;  or,  Ninth — ^Fraudulently  contracted  the  debt,  or  incurred  the  obligation  for 
which  suit  is  about  to  be,  or  has  been,  brought.  When  the  defendant  is  a  fordgn 
corporation,  or  a  non-resident  of  the  state,  the  attachment  shall  not  be  granted,  un- 
less the  claim  is  for  a  debt  or  demand  arising  upon  contract,  judgment,  ordecreie. 

6395  (926).  When  the  ground  of  attachment  is  that  the  defendant  is  a  foreign 
corporation,  or  a  non-resident  of  the  state,  the.  order  of  attachment  may  be  issued 
without  an  undertaking,  but  in  all  other  cases  the  order  of  attachment  shall  not 
be  issued  by  the  justice  until  there  has  been  executed  in  his  office,  by  one  or  more 
sufficient  sureties  of  the  plaintiff,  to  be  approved  by  the  justice,  an  undertaking  not 
exceeding  doable  the  amount  of  the  plaintiff's  claim,  to  the  effect  that  the  plaintiff 
shall  pay  the  defendant  all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, if  the  order  be  wrongfully  obtained. 

Plaintiff  need  not  sign  nndertaking.  Action  cannot  be  maintain^  on  undertaking  on  groiiDd 
that  attachment  was  wrongfaUj  issued  anleas  it  has  been  discharged.    27,  614  (43  N.  W^  397). 

6396  (927).  The  order  of  attachment  may  be  be  made  to  accompany  the  sum- 
mons, or  it  may  be  issued  at  any  time  afterwards,  before  judgment;  it  shall  be  ad- 
dressed and  delivered  to  any  oonstable  or  sheriff  of  the  proper  ooun^,  and  shall  re- 
quire him  to  attach  the  goods,  chattels,  stocks  or  interests  in  stocks,  rights,  credits, 
moneys,  and  effects  of  the  defendant  in  his  county,  not  exempt  by  law  from  being 
applied  to  the  payment  of  the  plaintiff's  claim,  or  so  much  thereof  as  will  satisfy 
the  plaintiff's  claim,  to  be  stated  in  the  order  as  in  the  affidavit,  and  the  probable 
costs  of  the  action,  not  exceeding  fifty  dollars. 

5397  (928).  The  return  day  of  the  order  of  attachment,  when  issued  at  the 
oommencement  of  the  action,  shall  be  the  same  as  that  of  the  summons;  when  is- 
sued afterwards,  it  shall  be  executed  and  returned  forthwith. 

5398  (929).  When  there  are  several  orders  of  attachment  against  the  same 
person  in  the  hands  of  the  same  officer,  they  shall  be  executed  in  the  order  in 
which  they  are  received  by  said  ofiScer;  he  shall  go  to  the  place  where  the  defend- 
ant's property  may  be  found,  and  there,  in  the  presence  of  two  credible  persons,  de- 
clare that,  by  virtue  of  said  order,  he  attaches  said  property  at  the  suit  of  said 
plaintiff;  and  the  officer,  with  two  residents  of  the  county,  who  shall  be  first  sworn 
and  affirmed  by  the  officer,  shall  make  a  true  inventory  and  appraisement  of  all 
property  attached,  which  shall  be  signed  by  the  officer  and  said  residents,  and  ro- 
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i;aroed  with  the  order;  when  the  property  can  be  come  at,  he  shall  take  the  same 
•into  his  custody,  and  hold  it  subject  to  the  order  of  the  justice. 

6399  (930).  The  officer  shall  deliver  the  property  attached  to  the  person 
in  whose  possession  it  was  found,  upon  the  execution  by  such  person,  in  the  presence 
of  the  officer,  of  an  nndertakillg  to  the  plaintiff,  with  one  or  more  sufficient  sure- 
ties resident  in  the  county,  to  the  effect  that  the  parties  to  the  same  are  bound,  in 
-double  the  appraised  value  thereof,  that  the  property,  or  its  appraised  value  in 
money,  shall  be  forthcoming  to  answer  the  judgment  of  the  court  in  the  action;  but 
if  it  shall  appear  to  the  court  that  any  part  of  said  property  has  been  lost  or  de- 
stroyed by  unavoidable  accident,  the  value  thereof  shall  be  remitted  to  the  person  or 
persons  so  bound. 

5400  (931).  Different  attachments  of  the  same  property  maybe  made,  and 
one  inventory  and  appraisement  shall  be  sufficient.  The  lien  of  the  attachments 
shall  be  in  the  order  in  which  they  are  served,  and  the  subsequent  attachments  shall 
be  served  on  the  property,  as  in  the  hands  of  the  officer,  and  subject  to  the  prior 
attachments.  The  justice  who  issued  the  attachment  having  the  priority  of  lien 
shall  determine  all  questions  as  to  the  priority  of  liens  on  the  property  attached. 

6401  (932).  If  the  order  of  attachment  is  made  to  accompany  the  summons,  a 
oopy  thereof,  and  the  summons,  shall  be  served  upon  the  defendant  in  the  usual  man- 
ner for  the  service  of  a  summons,  if  the  same  can  be  done  within  the  county;  and 
'when  any  property  of  the  defendant  has  been  taken  under  the  order  of  attachment, 
and  it  shall  appear  that  the  summons  issued  on  the  action  has  not  been  and  cannot  be 
served  on  the  defendant  in  the  county,  in  the  manner  prescribed  by  law,  the  justice 
of  the  peace  shall  continue  the  cause  for  a  period  not  less  than  forty  days  nor 
more  than  sixty  days,  whereupon  tlie  plaintiff^  shall  proceed  for  three  consecutive 
weeks  to  publish,  in  some  newspaper  printed  in  the  county,  or  if  none  be  printed 
therein,  then  in  some  newspaper  of  general  circulation  hi  said  county,  a  notice, 
stating  the  names  of  the  parties,  the  time  when,  by  what  justice  of  the  peace,  and 
for  what  sum  said  order  was  issued,  and  shall  make  proof  of  such  publication  to 
the  justice;  and  thereupon  said  action  shall  be  proceeded  with,  the  same  as  if  sum- 
mons had  been  duly  served. 

6402  (933).  When  the  cause  is  continued  as  provided  for  in  the  preceding  sec- 
tion, and  it  shall  appear  that  any  of  the  property  taken  under  the  attachment  is 
live  stock,  or  is  of  a  perishable  nature,  the  justice  may  issue  his  order,  directing 
the  officer  having  the  custody  thereof  to  dispose  of  the  same  as  upon  execution; 
«nd  the  moneys  realized  therefrom  shall  be  paid  over  to  the  justice,  and  applied  as 
other  money  realized  from  the  sale  of  property  attached  is  applied: 

5403  (934).  When  the  plaintiff,  his  agent  or  attorney,  shall  make  oath  in 
-writing  that  he  has  good  reason  to  l)elieve,  and  does  believe,  that  any  person  ot  cor- 
poration, to  be  named,  and  within  the  county  where  the  action  is  brought,  has  prop- 
erty of  the  defendant  (describing  the  same)  in  his  possession,  if  the  officer  cannot 
-come  at  such  property,  he  shall  leave  with  such  garnishee  a  copy  of  the  order  of 
attachment,  with  a  written  notice,  that  he  appear  before  the  justice  at  the  return  of 
the  order  of  attachment,  and  answer  as  provided  in  section  nine  hundred  and 
thirty-six. 

5404  (935).  The  copy  of  the  order  and  the  notice  shall  be  served  upon  the 
{garnishee,  as  follows:  if  he  be  a  person,  they  shall  be  served  upon  him  person- 
ally, or  left  at  his  usual  place  of  residence;  if  a  corporation,  they  shall  be  left  with 
the  president  or  other  head  of  the  same,  or  the  secretary,  cashier,  or  managing  agent 
thereof. 

6405  (936).  The  garnishee  shall  appear  before  the  justice,  in  accordance  with 
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the  commaDd  of  the  notice,  and  shall  answer,  under  oatli^all  qoestions  pat  to  him 
touching  the  property  of  every  description,  and  credits  of  the  defendant  in  his  pos- 
session or  under  his  control,  and  he  shall  disclose,  truly,  the  amount  owine  by  him 
to  tiie  defendant,  whether  due  or  not,  and,  in  case  of  a  corporation,  any  stock  therein 
held  by  or  for  the  benefit  of  the  defendant,  at  or  after  the  service  of  the  notice. 

5406  (9*i7).  A  garnishee  may  pay  the  money  owing  to  the  defendant  by 
him,  to  tlie  officer  having  the  order  of  attachment,  or  into  the  court  He  shall  he- 
discharged  from  liability  to  the  defendant  fur  any  money  so  paid,  not  exceeding 
the  plaintilf 's  claim.  He  shall  not  be  subjected  to  costs  beyond  those  caused  by 
his  resistance  of  the  claim  against  him;  and  if  he  disclose  the  property  in  his  hands,, 
or  the  true  amount  owing  by  him,  and.  deliver  or  pay  the  same  according  to  the 
order  of  the  court,  he  shall  be  allowed  his  costs. 

6407  (938).  If  the  garnishee  do  not  appear  and  answer,  as  required  by  sec- 
tion nine-hundred  and  thirty-six,  the  justice  may  proceed  against  him  by  attiichment 
as  for  contempt 

5408  (939).  If  the  garnishee  appear  and  answer,  and  it  is  discovered  on  fai!> 
examination  that  at  or  after  the  service  of  the  order  of  attachment  and  notice  upon 
him  he  was  possessed  of  any  property  of  the  defendant,  or  was  indebted  to  him,^ 
the  justice  may  order  the  delivery  of  such  property  and  the 'payment  of  the 
amount  owing  by  the  garnishee  into  the  court,  or  may  permit  the  jprnishee^ to  retain 
the  property  or  the  amount  owing,  upon  the  execution  of  an  undertaking  to  the 
plaintiff,  by  one  or  more  sufficient  sureties,  to  the  effect  that  the  amount  shall  be 
paid,  or  the  property  forthcoming,  as  the  court  may  direct. 

5409  (940).  If  the  garnishee  fail  to  appear  and  answer,  or  if  he  appear  and 
answer,  and  his  disclosure  is  not  satisfactory  to  the  plaintiff,  or  if  he  fail  to  comply 
with  the  order  of  the  justice  to  deliver  the- property  and  pay  the  money  owing  into 
the  court,  or  give  the  undertaking  required  in  the  preceding  section,  the  plaintiff' 
may  proceed  against  him  in  an  action  in  his  own  name,  as  in  other  cases;  and 
thereupon  such  proceedings  may  be  had  as  in  other  actions,  and  judgment  may  be 
rendered  in  favor  of  the  plaintiff  for  the  amount  of  property  and  credits  of  every 
kind  of  the  defendant  in  the  possession  of  the  garnishee,  and  for  what  shall  appear 
to  be  owing  by  him  to  the  defendant,  and  for  the  costs  of  the  proceedings  against 
the  garnishee.  If  the  plaintiff  proceed  against  the  garnishee  by  action,  for  the  canse^ 
that  his  disclosure  was  unsatisfactory,  unless  it  appear  in  the  action  that  such  dis- 
closure was  incomplete,  the  plaintiff  shall  pay  the  costs  of  such  action.  The  judg- 
ment in  this  action  may  be  enforced  as  judgments  in  other  cases.  When  the  claims 
of  the  plaintiff  in  attachment  are  satisfied,  the  defendant  in  the  attachment  may,  on 
motion,  be  substituted  as  the  plaintiff  in  the  judgment. 

Court  shonl d  reqaire  garnishee  to  give  andertaking  required  by  statute;  but  failure  to  give 
would  not  discbarge  the  garnishee.     9,  417  (2  N.  W.,  866). 

5410(941).  Final  judgment  shall  not  be  rendered  against  the  gamisfaee- 

until  the  action  against  the  defendant  in  attachment  has  been  determined;  and  if,  in 
such  action,  judgment  be  rendered  for  the  defendant  in  attachment,  the  gamisbee 
shall  be  discharged  and  recover  costs.  If  the  plaintiff  shall  recover  against  the 
defendant  in  attachment,  and  the  garnishee  shall  deliver  up  all  property,  moneys,, 
and  credits  of  the  defendant  in  his  possession,  and  pay  all  the  moneys  from  him  doe 
as  the  court  may  order,  the  garnishee  shall  be  discharged  and  the  costs  of  the  pro- 
ceedings against  him  shall  be  paid  out  of  the  propertv  and  moneys  so  sorrendereay  or 
as  the  court  may  think  right  and  proper. 

5411  (942).  If  judgment  be  rendered  in  the  action  for  the  defendant,  the 
attachment  shall  be  discharged,  and  the  property  attached,  or  its  proceeds- shall  be 
returned  to  him.  /  i 
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6412  (943).  If  jud&nsient  be  reudered  for  the  plaintiff,  it  shall  be  satisfied 
as  follows:  So  much  of  the  property  remaining  in  the  hands  of  the  officer,  after  ap- 
plying the  moneys  arising  from  the  sale  of  perishable  property,  if  any,  whether 
held  by  l^al  or  equitable  right,  as  may  be  necessary  to  satisfy  the  judgment,  shall 
be  sold  by  order  of  the  justice,  under  the  same  restrictions  and  regulations  as  if  the 
same  had  been  levied  on  by  execution ;  and  the  money  arising  therefrom,  with  the 
amount  which  may  be  recovered  from  tlie  garnishee,  shall  be  applied  to  satisfy  the 
judgment  and  costs.  If  there  be  not  enough  to  satisfy  the  same,  the  judgment  shall 
stand,  and  execution  may  issue  thereon  for  the  residue,  in  all  respects  as  in  other 
cases.  Any  surplus  of  the  attached  property  or  its  proceeds  shall  be  returned  to  the 
defendant 

5413  (944).  The  justice  may  order  the  officer  to  repossess  himself^  for  the 
purpose  of  selling  it,  of  any  of  the  attached  property  which  may  have  passed  out 
of  his  hands  without  being  sold  or  converted  into  money,  and  the  officer  shall,  un- 
der such  order,  have  the  same  power  to  take  the  property  as  he  would  have  under 
an  order  of  attachment. 

5414  (945).  If  any  of  the  property  which  has  been  attached  be  claimed  by 
any  person  other  than  the  defencuuit»  the  claimant  may  have  the  validity  of  such 
daim  triedy  and  such  proceedings  must  be  had  thereon,  with  like  effect,  as  in  case 
the  property  bad  been  seized  upon  execution  issued  by  the  justice  and  claimed  by  a^ 
third  person. 

5415  (946).  Where  several  attachments  are  executed  on  the  same  property 
or  the  same  persons  are  made  garnishees,  the  justice  issuing  the  fii*st  order,  served 
on  the  motion  of  any  of  the  plaintiffs,  may  determine  the  amounts  and  priorities 
of  the  several  attachments,  and  the  proceeds  shall  be  applied  accordingly. 

5416  (947).  The  officer  shall  return  upon  every  order  of  attachment  what  he 
has  done  under  it.  The  return  must  show  the  property  attached  and  the  time  it 
was  attached.  When  garnishees  are  served,  their  names,  and  the  time  each  was 
served,  must  be  stated.  The  officer  shall  also  return,  with  the  order,  all  undertak- 
ings given  under  it 

5417  (9-18).  An  order  of  attachment  binds  the  property  attached  from  the 
time  of  service,  and  the  garnishee  shall  stand  liable  to  the  plaintiff  in  attachment 
for  all  property,  moneys,  and  credits  in  his  hands,  or  due  from  him  to  the  defendant, 
from  the  time  he  is  served  with  the  written  notice  mentioned  in  section  nine  hundred 
and  thirty-four;  but  when  property  is  attached  in  the  hands  of  a  consignee  or  other 
person  having  a  prior  lien,  his  lien  thereon  shall  not  be  affected  by  the  attachment. 

5418  (949).  If  the  defendant  or  other  person  in  his  behalf,  at  any  time  before 
judgment,  cause  an  imdertaking  to  be  executed  to  the  plaintiff  by  one  or  more 
sureties  resident  in  the  county,  to  be  approved  by  the  justice,  in  double  the  amount 
of  the  plaintiff's  claim,  to  be  stated  in  his  affidavit  to  the  effect  that  the  defendant 
shall  perform  the  judgment  of  the  justice,  the  attachment  in  such  action  shall  be 
dischargedt  and  restitution  made  of  any  property  taken  under  it,  or  the  proceeds 
thereof;  such  undertaking  shall  also  discharge  the  liability  of  the  garnishee  in  such 
action,  for  any  property  of  the  defendant  in  his  hands. 

5419  (950).  If  in  any  case  where  an  oixler  of  attachment  has  been  issued  by  a 
justice  of  the  peace  it  shall  appear  from  the  return  of  the  officer  and  from  the  ex- 
amination of  the  garnishee,  that  no  property,  moneys,  rights,  credits,  or  effects  of 
the  defendant  have  been  taken  under  the  attachment,  but  that  the  defendant  is 
the  owner  of  an  interest  in  real  estate  in  the  county,  the  justice  before  whom 
said  action  is  pending  shall,  at  tlie  request  of  the  plaintiff,  forthwith  certify  his 
proceedings  to  the  district  court  of  the  proper  county,  and  thereu|>on  the  clerk 
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^f  said  court  shall  docket  said  cause,  and  the  action  shall  be  proceeded  with  in  said 
<x)urt  in  all  respects  as  if  the  same  had  originated  therein. 

CHAPTER  in. — ^BILL  OP  PARTICULARS. 

6420  (951).  In  all  cases  before  a  justice,  the  plaintiff^  his  agent  or  attorney, 
«hall  file  with  such  justice  a  bill  of  the  particulars  of  his  demand,  and  the  defend- 
ant, if  required  by  the  plaintiff,  his  agent  or  attorney,  shall  file  a  like  bill  of  the 
particulars  he  may  claim  as  a  set-off:  and  the  evidence  on  the  trial  shall  be  con- 
fined to  the  items  set  forth  in  said  bills* 

Defendant  need  not  file  bill  of  particalara  tmlefls  plaintiff  demand  it  16,  441  (19  N.  W., 
684).  Section  does  not  apply  to  action  in  replevin.  26, 106  (41  N.  W.,  134).  A  promissory  note 
is  a  sufficient,  if  issaed  on.  14, 446  (16  N.  W.,  484) ;  18, 184  (24  K.  W.,  727).  Jostice  having  note 
in  his  possession  may  render  judgment  npon  it  in  absence  of  the  parties.  14,  446  (16  N.  W.,  484). 
It  wonld  be  improper  for  a  Jnstice  to  prepare  bill  of  particulars  in  ease  before  himself.  10,  491 
(6  N.  W.,  597).  Jndfrment  may  be  rendered  on  the  pleadings.  29,  487  (45  N.  W.,  779).  Cited, 
14,249(16N.W.,216). 

5421  (952).  The  bill  of  particulars  must  state,  in  a  plain  and  direct  manoer, 
the  ^fiacts  constitutin^i^  the  cause  of  action,  or  the  claim  to  be  set  off. 

When  bill  of  particnlars  fnlly  apprises  defendant  of  the  nature  of  the  claim  against,  will  be 
held  sufficient  21,  370  (32  K.  W.,  72).  An  account  is  a  sufficient  statement  18, 220  (13  N.  W., 
175). 

5422  (953).  The  bill  of  particulars  may  be  amended  at  any  time  before  the 
trial,  or  during  the  trial,  or  upon  appeal,  to  supply  any  deficiency  or  omission  in 
the  items,  when,  by  such  amendments,  substantial  justice  will  be  promoted.  If  the 
amendment  be  made  at  the  time  of  or  during  the  trial,  and  it  be  made  to  appear  to 
the  satisfaction  of  the  justice,  by  oath,  that  the  adjournment  is  qecessary  to  the  ad- 
verse party,  in  consequence  of  such  amendment^  an  adjournment  must  be  granted. 
The  justice  may,  also,  in  his  discretion,  require^as  a  condition  of  an  amendment,  the 
payment  of  costs  to  the  adverse  party,  to  be  fixed  by  the  justice;  but  such  paym^it 
cannot  be  required  unless  an  adjournment  is  made  necessary  by  the  amendment. 

CHAPTEB  rV.— CHANGE  OF   THE   PLACE  OP  TRIAL. 

6423  (954).  The  place  of  trial  may  be  changed  if,  on  the  return  of  prooesB,  or 
«t  any  time  before  trial  shall  have  commenced,  it  shall  be  made  satis&ctorily  to 
appear  to  the  justice  of  the  peace  before  whom  any  cause  is  instituted,  or 
is  pending  for  trial,  by  the  affidavit  of  either  of  the  parties  in  the  case,  that  such 
justice  is  a  material  witness  for  either  party,  or  if  a  jury  he  demanded  by  the  ad- 
verse party,  then  that  he  cannot,  as  he  verily  believes,  have  a  &ir  and  impartial 
trial  in  the  precinct  or  place  for  which  said  justice  may  have  been  elected,  on  ac- 
count of  the  bias  or  prejudice  of  the  citizens  thereof. 

Addressed  to  discretion  of  the  court  4,  286.  Cannot  be  granted  after  Jadgment  by  de- 
salt, thoogb  it  be.«et.aride.      29,  688,  (46  N.  W.,.154). 

5424  (955).  If  the  place  of  trial  be  changed  on  account  of  the  justice  being 
a  material  witness  in  the  cause,  suoh  cause  may  be  transferred  for  trial  befi>re 
some  other  justice  of  the  peace  in  the  same  precinct.  If  the  place  of  trial  be 
changed  on  account  of  the  bias  or  prejudice  of  the  citizens  of  such  precinct  or  place, 
the  case  shall  be  taken  to  some  justice  in  an  adjoining  precinct  in  the  same  coanty. 

5425  (956).  The  justice  granting  such  change  shall  deliver  or  transmit  the 

{>apers  in  the  cause,  together  with  a  certified  transcript  of  the  prooeedings  be- 
bre  him,  to  the  justice  to  whom  such  change  may  be  granted,  who  shall  proceed 
therein  and  have  the  same  iurisdiction,  powers,  and  duties,  in  all  respects  whatever, 
as  if  suit  had  been  originally  instituted  before  him. 

5426  r957).  Before  any  such  change  shall  be  allowed,  the  costs,  as  specified  ia 
the  next  following  section,  shall  be  paid  by  the  party  applying  for  such  change. 
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5427  (958).  When  such  change  is  at  the  instance  of  the  plaintiff,  he  shall  be 
taxed  witli  all  the  costs  which  have  accrued  and  which  shall  accrue  in  the  cause, 
until  such  transcript  and  papers  shall  be  delivered  to  the  justice  to  whom  such 
cause  is  removed  for  trial ;  and  when  on  the  application  of  the  defendant,  he  shall 
be  taxed  for  the  costs  which  have  accrued  for  issuing  subpoenas  for  witnesses  and 
service  thereof,  witness  fees,  and  costs  of  the  justice  for  transferring  the  cause  to 
the  docket  of  the  other  justice. 

Sees.  6428  and  6429.  "  An  act  to  allow  a  change  of  Yenne  in  civil  and  criminal  proceedings 
before  jastices  of  the  peace,  on  account  of  the  interest,  bias,  or  prejudice  of  the  justice.''  1871,  p^ 
70.     In  force  March  25. 

5428.  That  in  all  civil  and  criminal  proceedings  before  justices  of  the  peace^ 
any  defendant  in  such  proceedings  may  apply  for  and  obtain  a  change  of  venue,  by 
filing  an  affidavit  in  the  case  made  by  the  defendant,  his  agent  or  attorney,  stating 
that  the  defendant  cannot,  as  affiant  verily  believes,  have  a  fair  and  impartial  hear- 
ing in  the  case  on  account  of  the  interest,  bias,  or  prejudice  of  the  jnsticey  and 
by  paying  the  costs  now  required  to  be  paid  by  defendant  on  change  of  venue,  for 
the  causes  and  in  the  cases  mentioned  in  chapter  four  of  title  thirty,  part  two  of 
the  Revised  Statutes,  and  thereupon  the  proceedings  shall  be  transferred  to  the 
nearest  justice  of  the  peace,  to  whom  the  said  objections  do  not  apply,  of  the  same 
county,  to  be  proceeded  with  in  the  manner  pointed  out  for  the  transfer  and  pro- 
cedure in  cases  on  change  of  venue  for  cause  mentioned  in  said  chapter  four. 

This  act  applies  to  all  proceedings,  civil  and  criminal,  before  justices  of  the  peace;  but  a  seo- 
ond  change  in  the  same  proceeding  is  not  allowed  for  same  cause.  10,  82  (4  N.  W.,  511).  A 
change  of  venue  to  a  justice  who  being  unable  to  try  the  case  bj  reason  of  bias  or  prejudice  trans- 
ferred to  nearest  justlbe,  held  no  grounds  for  dismissal.  Proper  proceeding  would  have  been  to 
remand.  21, 152  (31  N.  W.,  507).  These  provisions  are  not  applicable  to  county  courts.  10, 439 
(6N.W.,769). 

5429.  The  application  shall  be  made  before  entering  npon  the  merits  of  the 
case  by  the  introduction  and  reception  of  evidence;  and  no  second  change  of 
venue  shall  be  allowed  for  the  same  cause  in  the  same  proceeding. 

CHAPTER  V. — ^ADJOURNMENTS. 

6430  (959).  Upon  the  return  day,  if  a  jury  be  required,  or  if  the  justice  be 
actoally  engaged  in  other  official  business,  he  may  adjoum  the  trial  without  the 
consent  of  either  party,  as  follows:  First — Where  a  party  is  in  attendance  who  is 
not  a  resident  of  the  county,  or  where  the  defendant  is  in  attendance  under  arrest^ 
the  adjournment  not  to  exceed  forty-eight  hours,  and  the  defendant,  if  under  arrest, 
to  continue  in  custody.  Second — In  other  oases,  not  to  exceed  eight  days,  unless  by 
consent  of  parties,  if  the  trial  be  not  adjourned,  it  must  take  place  immediately 
upon  the  return  of  the  summons. 

6431  (960).  The  trial  may  be  adjourned  upon  the  application  of  either 
partyi  without  the  consent  of  the  other,  for  a  period  not  exceeding  thirty  days,  aa 
follows:  the  party  asking  the  adjournment  must,  if  required  by  his  adversary, 
prove  by  his  own  oath,  or  otherwise,  that  he  cannot,  for  want  of  material  testimony 
which  he  expects  to  procure,  safely  proceed  to  trial. 

Ma  J  be  in  langaage  of  statute,  purport  of  testimonj  Deed  not  be  stated.  28, 91  (44  N.  W., 
78),  Need  not  describe  testimony  sought.  Award  of  costs  on  continuance  discretionaiy  with  trial 
court.     20,  688  (45  N.  W.,  929). 

6432  (961).  An  acfjouminent  may  be  had  either  at  the  return  day  or  at  any 
subsequent  time  to  which  the  cause  may  stand  adjourned,  on  the  application  of 
either  party,  for  a  period  longer  than  thirty  days,  but  not  to  exceed  ninety  days 
from  the  time  of  the  return  oi  the  summons,  upon  compliance  with  the  provisions 
of  the  preceding  section,  and  upon  proof  by  oath  of  the  party,  or  otherwise,  to  the 
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satisfaction  of  the  justice,  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  desires  an  adjournment  for  want  of  material  evidence,  describing  it,  that 
the  delay  has  not  been  made  necessary  by  any  act  or  negli^nce  on  his  part  since  the 
action  was  commenced,  and  that  he  expects  to  procure  the  evidence  at  the  time  stated 
hj  him. 

AffidaTit  for  continaaDce  held  insufficient  .  27,  497-9  (43  N.  W.,  344). 

CHAPTER  VI. — ^WITNESS. 

5433  (962).  Any  justice  may  issue  subpCDnas  to  compel  the  attendance  of 
witnesses  to  give  evidence  on  any  trial  pending  before  himself,  or  for  the  parpoee  of 
taking  depositions,  or  to  perpetuate  testimony. 

5434  (963).  A  subpCBna  may  be  served  by  a  constable  or  any  other  person, 
;and  shall  be  served  by  reading  the  same  or  stating  the  contents  thereof  to  the  wit- 
ness, or  by  leaving  a  copy  thereof  at  his  usual  place  of  residence. 

6435  (964).  When  not  served'  by  a  constable  or  sheriff,  or  some  person  de- 
puted for  that  purpose  by  a  justice,  no  fees  shall  be  charged  in  the  suit  for  air- 
ing it. 

5436  (965).  If  any  witness,  having  been  subpoenaed,  attend  and  be  not  ex* 
amined  by  either  party,  the  costs  of  such  witness  shall  be  paid  by  the  party 
ordering  the  subpoena,  unless  the  adverse  party,  by  confessing  the  matter,  or  other- 
wise, render  unnecessary  the  examination  of  such  witness. 

5437  (966).  Whenever  it  shall  appear  to  the  satisfaction  of  a  iustice,  by  proof 
made  before  him,  that  any  person  has  been  duly  served  with  a  subpoena  to  appear 
and  give  testimony  before  him  in  any  matter  in  which  he  has  authority  to  require 
such  witness  to  appear  and  testify,  that  his  testimony  is  mat^ial,  and  that  be  re- 
fuses or  neglects  to  attend  as  such  witness  in  conformity  with  such  subpoeoa,  the 
Justice  shall  issue  a  warrant  for  the  arrest  of  the  delinquent,  for  the  purpose  of 
compelling  his  attendance,  and  punishing  his  disobedience. 

5^38  (967).  When  a  person  arrest^  is  brought  before  the  justice,  or  when  a 
person  in  attendance  refuses  to  testify  as  a  witness,  and  no  valid  excuse  be  shown, 
the  justice  may  impose  a  fine  on  him  not  exceeding  five  dollars.  An  entry  of  snch 
fine,  stating  the  reason  therefor,  must  be  made  by  the  justice  in  his  docket,  and 
thereupon  shall  have  the  effect  of  a  judgment  in  favor  of  the  state  of  Nebraska 
against  the  delinquent,  and  may  be  enfon^  against  his  person  or  property. 

5439  (968).  Every  person  SUbpCBIiaed  as  afore^id,  and  negleoting  to  ap- 
pear, or  refosmg  to  testify,  shall  also  be  liable  to  the  party  in  whose  behalf  be 
«hall  have  been  subpoenaed,  for  all  damages  which  such  ))arty  shall  sustain  by  reason 
-of  such  delinquencv. 

5440  (969).  [Depositions.] — Depositions  may  be  taken  to  be  read  in  a  oaoae 
pending  before  a  justice  of  the  peace,  in  like  manner,  and  subject  to  the  same  restrie- 
tions  and  rules  of  law,  as  in  cases  pending  in  the  district  court. 

CHAPTER  Vn. — THE  TRIAL  AND  ITS  INCIDENTS. 

5441  (970).  At  the  time  appointed  for  trial,  if  no  jury  shall  have  been  de- 
manded by  either  party,  the  justice  shall  proceed  to  try  the  action,  shall  hear  the 
proofs,  and  determine  the  cause  according  to  law  and  the  right. 

It  will  be  prosamed  that  there  was  evidence  to  support  the  finding  of  the  justice.  21,61 
(33N.  W.,  56). 

5442  (971).  Where  parties  agree  to  enter,  without  process,  before  i 

justice,  aqy  action  of  which  such  justice  has  cognizance,  such  justice  shall  enter 
the  same  on  his  docket,  and  proceed  to  trial,  judgment,  and  -execution,  in  all  re- 
spects in  the  same  manner  as  if  summons  had  been  issued,  served,  and  returned. 
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6443  (972).  [Jury.] — ^In  all  civil  actions,  after  the  appearance  of  the  defend- 
ant, and  before  the  court  shall  proceed  to  inquire  into  the  merits  of  the  cause,  either 
party  may  demand  a  jury  to  try  the  action,  which  jury  shall  be  composed  of  six 
good  and  lawful  men,  having  the  qualifications  of  electors,  unless  the  parties  shall 
agree  on  a  less  number.  When  a  jury  is  demanded,  the  trial  of  the  cause  must  be 
a^OUmed  until  a  time  fixed  for  the  return  of  the  jury.  If  neither  party  desire 
an  adjournment,  the  time  must  be  determined  by  the  justice,  and  must  be  on  the 
same  day,  or  within  the  next  two  days  the  jury  must  be  immediately  selected,  as 
herein  provided. 

5444  (973).  The  justice  shall  write  in  a  panel  the  names  of  eighteen  persons, 
oitizens  of  the  county,  from  which  the  defendant,  his  aeent  or  attorney,  shall  strike 
one,  and  then  the  plaintiff,  his  agent  or  attorney,  shall  strike  one,  and  so  on  alter- 
nately, until  each  shall  have  stricken  six  names,  and  the  remaining  six  shall  constitute 
the  jury  to  try  such  case;  and  if  either  party  neglect  or  refuse  to  aid  in  striking  the 
Jury  as  aforesaid,  the  justice  shall  strike  the  same  in  behalf  of  such  party. 
Original  sectioD  provided  for  a  jury  of  twelve;  amended  1869,  p.  90. 

5446  (974).  The  justice  thereupon  shall  issue  a  summons  for  the  jury,  in 
which  the  following  form  shall  be  observed  in  substance,  as  near  as  practicable: 

The  State  of  Nebraska, County.     To  any  Constable  or  the  Sheriff  of  said 

<x>unty:  You  are  hereby  commanded  to  summon to  appear  before  me  at  my 

office,  in  said  county,  on  the day  of ,  A.  D. ,  at o'clock  in  the 

noon,  to  serve  as  jurors  in  a  case  pending  before  me,  then  and  there  to  be  tried. 

And  this  they  shall  in  nowise  omit.     And  have  you  then  and  there'  this  writ,  with 

your  doings  thereon.     Given  under  my  hand,  this day  of ,  A.  D, . 

,  Justice  of  the  Peace. 

5446  (975).  The  officer  shall  serve  such  summons  by  a  personal  service 
thereof,  and  return  the  same,  endorsed  with  the  names  of  the  persons  summoned,  at 
the  time  appointed  for  the  trial  of  the  case.  Jurors,  for  neglecting  to  attend 
when  properly  summoned,  or  refusing  to  serve  wheu  in  attendance,  ebail  be  liable 
to  the  like  penalty,  and  be  proceeded  against  in  the  same  manner,  as  witnesses  who 

.ikil  to  attend  or  refuse  to  testify. 

Oflloer  cMiiiot  demand  fees  in  advance  for  gammoning  jnrors.     27,  398  (43  N.  W.,  177). 

5447  (976).  The  constable  or  sheriff  shall  be  in  attendance  on  the  court  at 
^nud  during  the  progniss  of  the  trial ;  and  if,  from  challenge  or  other  cause,  the 

panel  shaii  not  be  full,  he  may  fill  the  same  in  the  same  manner  as  is  done  by 
the  sheriff  in  the  district  court. 

5448  (977).  When  a  jury  shall  be  in  attendance,  and  the  cause  shall  be  con- 
'linnedf  the  jurors  must  attend  at  the  time  and  place  appointed  for  the  trial,  with- 
out further  notice. 

6449  (978).  If  party  object  to  the  competency  of  a  juror,  the  question 
thereon  must  be  tried  in  a  summary  manner  by  the  justice,  who  may  examine  the 
juror  or  other  witness  under  oath. 

6450  (979).  The  justice  shall  administer  an  oath  or  affirmation  to  the  jury, 
well  and  truly  to  try  the  matter  in  difference  between  the  parties,  and  a  true  ver- 
dict to  give  according  to  the  evidence. 

5461  (980).  After  the  jury  shall  have  been  sworn,  they  shall  sit  together  and 

hear  proofs  and  allegations  of  the  parties;  and  after  hearing  the  same,  shall  be  kept 

together  in  some  convenient  place,  under  charge  of  a  constable  or  sheriff,  until  they 

have  agreed  upon  their  verdict,  or  shall  be  discharged  by  the  justice. 

A  connty  judge  or  j ostioe  of  the  peace  has  no  authority  to  instruct  a  jury.  1 8,  255  (l3  N.  W. 
276);  15,  628  (19  N.  W.,  487);  27,  157  (42  N.  W.,  890). 
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5452  (981).  When  the  jury  shall  have  agreed  upon  their  verdict,  they  shall 
deliver  it  to  the  justicOi  publicly,  who  shall  enter  it  upon  his  docket 

Docket  entry  stating  not  verdict  itaelf  bnt  merely  pnrport  thereof,  error  without  prejndice. 
Where  judgment  is  based  on  a  Terdict,  Justice  need  not  make  findings.  24, 830  (40  N.  W.,  416).  Not 
proper  to  arrive  at  verdict  by  dividing  sum  of  estimates  of  each  juror  by  whole  number  of  jurors. 
27, 157  (42  N.  W.,  890). 

5453  (982).  Whenever  the  justice  shall  be  satisfied  that  a  jury,  sworn  in  any 
cause  before  him,  cannot  agree  in  the  verdict,  after  having  consulted  upon  it  a  rea- 
sonable time,  he  may  discharge  them  and  continue  the  cause,  and  may,  if  required  by 
either  party,  proceed  to  strike  another  jury,  as  hereinbefore  provided.  The  cause^ 
shall  be  continued  to  such  time  as  the  justice  thinks  reasonable,  unless  the  parties, 
or  their  attorneys,  agree  on  a  longer  or  shorter  time,  or  unless  they  agree  that  the 
justice  may  render  judgment  on  the  evidence  already  before  him, 

6454  (983).  It  shall  be  lawful  for  the  justice  before  whom  a  cause  has  been  tried, 
on  motion,  and  being  satisfied  that  the  verdict  was  obtained  by  fraud,  partiality,  or 
nndue  means,  at  any  time  within  four  days  after  the  entering  of  judgment,  to  graot 
a  new  trial,  and  he  shall  set  a  time  for  the  new  trial,  of  which  the  opposite  party 
shall  have  three  day's  notice. 

This  section  applies  to  county  court     12,  479  (11  N.  W.,  738).    See  23,  546  (37  N.  W.,  310). 

5456  (984).  The  opposite  party  shall  also  have  a  reasonable  notice  of  socb 
motion  for  a  new  trial,  if  the  same  is  not  made  on  the  day  of  the  former  trial,  and 
in  the  presence  of  such  party;  such  notice  to  be  given  by  the  applying  party.  If 
the  new  trial  shall  be  granted  or  the  jury  be  unable  to  agree,  the  proceedings  shall 
be  in  all  respects  as  upon  the  return  of  the  summons. 

5466  (985).  If  either  the  plaintiff  or  defendant,  in  his  bill  of  particolars,  daims 
more  than  twenty  dollars,  the  case  may  be  appealed  to  the  district  court;  bat  if 
neither  party  demands  a  greater  sum  than  twenty  dollars,  and  the  case  is  tried  by  a 
jury,  there  shall  be  no  appeal. 

Justice  not  required  to  approve  bond  unless  filed  within  ten  days  ftom  rendition  of  jodf- 
ment     2 1 ,  628  (32  N .  W.,  561). 

5457  (986).  If,  on  an  appeal  by  the  plaintiff,  *  from  a  judgment  in  his  favor,* 
he  shall  not  recover  a  larger  sum  than  twenty  dollars  exclusive  of  interest  since  the 
rendition  of  the  judgment  before  the  justice,  he  shall  be  adjudged  to  pay  all  ooetff 
in  the  district  court,  including  a  fee  of  five  dollars  to  the  defendant's  attorney; 
and  in  case  the  defendant  shall  demand  a  set-off  greater  than  twenty  dollars,  and  be 
appeals  from  a  judgment  in  his  favor,  and  does  not  recover  twenty  dollars,  he  shall, 
in  like  manner,  pay  all  costs  in  the  appellate  court,  including  a  like  fee  to  the  plaint- 
iff's attorney. 

*  to  *  inserted  1881,  p.  210.  Does  not  apply  to  repleyin.  7, 19.  The  language  of  this  see- 
tion  said  to  be  too  plain  to  admit  of  construction  and  application  of  it  made.  10,  508  (7  X.  W., 
284.     Cited,  29, 141  (45  N.  W.,  273). 

5458  (987).  Upon  the  verdict  being  delivered  to  the  justice,  and  before  judg- 
ment being  rendered  thereon,  each  juror  shall  be  entitled  tO  receive  fifty  cents 
at  the  hands  of  the  successful  party,  which  shall  be  taxed  in  the  cost  bill  againsi 
the  losing  party.  When  the  jury  shall  be  unable  to  agree  upon  a  verdict,  the  same 
compensation  shall  be  paid  them  by  the  party  calling  the  jury,  and  the  same  shall 
be  taxed  in  the  cost  bill  against  the  losing  party. 

5469  (988).  In  all  cases  which  shall  be  tried  by  a  jury  before  a  justice  of  the 
peace,  either  party  shall  have  the  right  tO  except  to  the  opinion  of  the  justice, 
upon  any  question  of  law  arising  during  the  trial  of  the  cause;  and  when  either 
party  shall  allege  such  exception,  it  shall  be  the  duty  of  the  justice  to  sign  and  seal 
a  billy  containing  such  exception,  if  truly  alleged,  with  the  point  deciaed,  so  that 
the  same  may  be  made  part  of  the  record  in  the  cause. 
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ARBITRATIONS. 

5460  (989).  At  anj  time  before  trial  aod  judgment  rendered,  the  plaintiff  and 
defendant  consenting  thereto^  may  have  the  caase  submitted  to  the  arbitrament  of 
three  disinterested  men,  who  shall  be  chosen  by  the  parties;  and  if  the  arbitrators 
be  present  they  shall  hear  and  determine  the  cause  on  oath  or  affirmation,  to  be  ad- 
ministered by  the  justice.  But  if  the  persons  chosen  as  arbitrators  be  not  present, 
the  justice  shall  issue  sunuiiOIlS  for  them  to  attend  at  the  time  and  place  appointed 
for  the  trial,  which  shall  be  served  by  any  constable,  sheriff,  or  the  parties,  as  they 
may  agree.    The  fees  of  arbitrators  shall  be  the  same  as  that  paid  to  jurors. 

5461  (990).  When  the  arbitrators  shall  convene  and  be  qualified,  they  shall 
proceed  to  hear  and  determine  the  cause,  and  make  out  their  award  in  writing, 
which  shall  be  valid  when  signed  by  any  two  of  them,  and  return  the  same  to  the 
justice,  who  shall  thereupon  enter  such  award  upon  his  docket,  and  thereon  render 
Judgment  and  issue  execution  as  in  other  cases. 

5462  (991).  Every  judgment  rendered  on  such  award  shall  conclude  the 
rights  of  the  parties  thereto,  unless  it  shall  be  made  to  appear  to  the  justice  of  the 
peace  who  rendered  such  judgment,  and  within  ten  days  of  the  rendition  of  the 
same,  or  to  the  district  court,  on  appeal,  that  such  award  was  obtained  by  fraud, 
corruption,  or  other  undue  means. 

5463  (992).  Whenever  satisfactory  proof  shall  be  adduced  before  such  justice, 
within  the  period  aforesaid,  that  such  award  was  obtained  by  fraud,  corruption,  or 
other  undue  means,  it  shall  be  competent  for  such  justice  to  set  aside  such  award 
and  his  judgment  thereon  rendered,  and  thereupon  proceed  to  such  final  trial  and 
judgment,  as  if  such  award  had  never  been  made. 

Award  not  set  aside  because  it  states  &cts  separately  from  oondnsions  of  law.  24, 393  (38 
N.W.,843). 

5464  (993).  But  no  appeal  shall  be  allowed  to  the  district  court  from  a  jndg-<- 
ment  of  a  justice  of  the  peace  rendered  on  an  award,  unless  the  party  praying  such 
appeal  shall  file  with  such  justice  an  affidavit,  therein  stating  that  he  or  she  does 
verily  believe  that  such  awara  was  obtained  by  fraud,  corruption,  or  other  undue 


6465  (994).  And  if  on  appeal  from  the  judgment  of  a  justice  rendered  on  any 
such  award,  the  district  court  shall  be  satisfied  .that  the  award  was  obtained  by 
iiaod,  corruption,  or  other  undue  means,  such  court  shall  set  aside  the  award,  and 
proceed  to  hear  and  determine  the  cause  on  the  merits,  as  in  other  cases  of  appeal. 

6466  (995).  But  if  the  court  shall  be  of  the  opinion  that  the  award  was  not 
obtained  by  fraud,  corruption,  or  other  undue  means,  they  shall  render  judgment 
thereon  for  the  costs  of  suit  and  award  ^execution  as  in  other  cases. 

TRIAL  OP  THE  RIGHT  OF  PROPERTY  liEVTED  ON  OR  ATTACHED. 

5467  (996).  When  a  constable  or  sheriff  shall  levy  on  or  attach  property 
elaimed  by  any  person  or  persons  other  than  the  party  against  whom  the  execution 
or  attachment  issued,  the  claimant  or  claimants  shall  give  three  days'  noticCi  in 
writing,  to  the  plaintiff  or  his  agent,  or  if  not  found  within  the  county,  then  such 
notice  shall  be  served  by  leaving  a  copy  thereof  at  his  usual  place  of  abode  in  such 
county,  of  the  time  and  place  o?  the  trial  of  the  right  to  such  property,  which  trial 
shall  be  had  before  some  justice  of  the  county,  at  least  one  day  prior  to  the  time 
appointed  for  the  sale  of  such  property. 

5468  (997).  If,  on  the  trial,  the  justice  shall  be  satisfied  from  the  proof  that 
the  property,  or  any  part  thereof,  belongs  to  the  claimant  or  claimants  *(or  in 
ease  when  a  jury  is  demanded,  the  jury  so  find),  such  justice  shall  render  judg- 
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ment  aj|:ainst  the  party  in  whose  favor  such  execUtioD  or  attachment  issued  for  tlie 
costs  and  Issue  execution  therefor,  and  shall,  moreover,  give  a  written  order  to  the 
officer  who  levied  on,  or  who  may  be  charged  with  the  duty  of  selling  such  prop- 
erty, directing  him  to  restore  the  same,  or  so  much  thereof  as  may  have  been  found 
to  belong  to  such  claimant  or  claimants. 

Parenthetical  clanse  at  *  inserted  1875,  p.  43. 

5469  (998).'  But  if  the  claimant  orolatmsnts  fail  to  establish  his  or  their  right 
to  such  property,  or  any  part  thereof,  the  justice  shall  render  judgment  against 
such  claimant  or  claimants  for  the  costs  that  have  accrued  on  account  of  such 
trial,  and  issue  execution  therefor;  and  the  officer  shall  not  be  liable  to  the  daim- 
ant  or  claimants  for  the  property  so  taken. 

The  proceeding  under  this  statute  is  a  snmmary  one,  is  not  a  ''cWil  action,"  and  is  not  prop- 
erly triable  bj  a  jorj.  10,  50  (4  N.  W.,  317).  See  sections  5017-8.  Where  jorj  finds  agftinst 
claimant  and  judgment  is  renderad  tberon,  be  cannot  afterwards  maintain  replevin  against  the  ofll* 
oer.     13,  510  (14  N.  W.,  474).     For  action  on  undertaking,  see  12, 160  (10  N.  W., 536). 

CHAPTER  VIII. — ^JUDGMENTB. 

5470  (999).  Judgment  that  the  action  be  dismissed  without  prejudice  to 
a  dew  action,  may  be  entered  with  costs  in  the  following  cases:  First — Whea  the 
plaintiff  voluntarily  dismisses  the  action  before  it  is  finally  submitted.  Second — 
When  he  fails  to  appear  at  the  time  specified  in  the  summons,  or  upon  adjournment, 
or  within  one  hour  thereafter. 

5471  (ICKX)).  If  the  plaintiff  fail  to  appear  at  the  return  day  of  the  sammons, 
and  hiis  bill  of  particulars  be  not  filed,  and  there  be  no  evidence  before  the  jostice, 
the  action  must  be  dismissed.  If  the  defendant  fail  to  appear  at  the  return  day  of 
the  summons,  or  if  either  party  £ul  to  attend  at  the  time  to  which  a  trial  has 
been  adjourned,  or  fail  to  make  the  necessary  bill  of  particulars,  or  fail  in  th^  proof 
on  his  part,  the  cause  may  proceed  at  the  request  of  the  adverse  party,  and  judg- 
ment must  be  given  in  conformity  with  the  bill  of  particulars  and  pnxrfs. 

5472  (1001).  When  judgment  shall  h&ve  have  been  rendered  agaxost  i^  de- 
fendant in  his  absence,  the  same  may  be  set  aside  upon  the  following  condi- 
tions: First-^That  his  motion  be  made  within  ten  days  after  such  judgment  was 
entered.  Second — That  he  pay  or  confess  judgment  for  the  costs  awarded  against 
him.  Third — ^That  he  notify  in  writing  the  opposite  party,  his  agent  or  attorn^, 
or  cause  it  to  be  done,  of  the  opening  of  such  judgment  and  of  the  time  and  place 
of  trial,  at  least  five  days  before  the  time,  if  the  party  reside  in  the  county,  and  if 
he  be  not  a  resident  of  the  county,  by  leaving  a  written  notice  thereof  at  ttie  office 
of  the  justice  ten  clays  before  the  trial. 

Does  not  apply  to  plaintiffe.  25, 98  (41  N.  W.,  131).  Applicable  to  ooantj  courts  ngmrdlew 
of  amount  in  controTeraj.  11,  239  (9  N.  W.,  92).  DttfendantToo  compliance  with  this  eectioiL, 
can  have  default  set  aside  as  a  matter  of  right  12,  53  (10  N.  W.,  534) ;  7,  476.  Where  defendant 
has  appeared  once,  but  is  absent  at  rendition  of  jnoKment,  be  cannot  vacate  it,  but  most  appeaL 
12,  423  (11  N.  W.,  867);  17,304  (22  N.  W.,567);  28,  494  (36  N.  W.,  816);  29, 189  (45  N.  W., 
284).  Where  one  default  has  been  vacated  and  another  is  entered  defendant  cannot  have  it  set  asi^ 
too.  16,  265  (20  N.  W.,  208).  Defendant  filed  a  motion  for  security  for  costs  but  failed  to  appear 
on  the  day  set  for  trial;  held,  that  he  could  not  have  judgment  set  aside.  14,  236(15  N.  W., 
350).  When  party  appears  and  files  motion  to  dismiss  action,  which  is  overruled,  but  fails  to  ap- 
pear at  time  set  for  hearing,  and  judgment  is  rendered  against  him  before  time  lor  appeaiaDoa  ex- 
pires, he  can  appeal  to  the  district  court.  14,  250  (15  N.  W.,  216).  Answer  should  be  filed  wiUi 
motion  to  set  aside  default.  20,  417  (30  N.  W.,  411).  Must  be  a  conditional  order.  19.  588  (27 
N.  W.,  635).    See  22,  194  (34  N.  W.,  359);  27,  493  (43  N.  W.,  242). 

5473  (1(K)2).  Upon  a  verdict,  the  justice  must  immediately  render  judgmeot 
accoixlingly.  When  the  trial  is  by  the  justice,  judgment  must  be  entered  imme- 
diately after  the  close  of  the  trial,  if  the  defendant  has  been  arrested  or  his  property 
attacked ;  in  other  cases  it  must  be  entered  either  at  the  close  of  the  trial,  or  if  the 
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justice  then  desire  further  time  to  consider,  on  or  by  the  fourth  day  thereafter,  both 
days  inclusive. 

Immediately  does  not  menn  to-morrow  but  now,  16, 642  (21  N.  W.,  437).  If  verdict  is  retnrnecl 
to  justice  on  SaDday,  he  should  immediately  render  judgment  uj)on  it.  13, 288  (13  N.  W.,  626). 
Trial  commenced  at  1  o'clock  P.  M.,  without  a  jury.  At  conclusion  of  trial  justice  took  case  under 
■  advisement  until  8  o'clock  the  following  morning,  when  judgment  was  rendered;  eld,  hthat  it  was 
rendered  '*  immediately ''  within  the  meaning  of  the  statute.  14, 151  (15  N.  W.,  230).  Judgment 
without' finding  is  not  void.  12,  378  (11  N.  W.,  464).  Judgment  may  be  rendered  on  pleadings. 
29,  487(45N.W.,779). 

5474  (1003).  When  the  amount  due  to  either  party  exceeds  the  sum  for 
which  the  justice  is  authorized  to  enter  judgment,  such  party  may  remit  the  excess, 
and  judgment  may  be  entered  for  the  residue.  A  defendant  need  not  remit  such 
excess,  and  may  withhold  setting  the  same  off,  and  a  recovery  for  the  amount  set  off 
and  allowed,  or  any  part  thereof,  shall  not  be  a  bar  to  his  subsequent  action  for  the 
amount  witheld. 

5475  (1(K)4).  If  the  defendant,  at  any  time  before  trial,  offer,  in  writing,  tO 
allow  judgment  to  he  taken  against  him  for  a  specified  sum^  the  plaintiff  may 
immediately  have  judgment  therefor,  with  the  costs  then  accrued.  •  But  if  he  do  not 
accept  such  offer  before  the  trial,  and  fail  to  recover  in  the  action  a  sum  equal  to  the 
offer,  he  cannot  recover  costs  accrued  after  the  offer;  but  costs  must  be  adjudged 
against  him.  But  the  offer  and  fiiilure  to  accept  it  cannot  be  eiven  in  evidence,  to 
affect  the  recovery^  otherwise  than  as  to  costs  as  above  provided. 

An  unsigned  offer  to  confess  is  not  sufficient.  16,  624  (19  N.  W.,  709).  Where  docket  entry 
shows  that  an  offer  to  confess  was  made  and  refused,  presumption  is  that  it  was  made  in  writing. 
If  plaintiff  does  not  recover  more  than  oiSbr,  costs  will  be  taxed  against  him.  21, 155  (31  N.  W., 
510).  Need  not  be  renewed  in  appellate  court  8,  340.  Plea  of  tender  is  very  different  ftom  offer 
to  allow  judgment  to  be  taken.  The  former  admits  that  amount  tendered  is  due,  while  the  latter 
admits  nothing.     10, 170  (4  N.  W.,  319,  953).     See  29,  142  (45  N.  W.,  273). 

5476  (}(X)5).  Wb^  judgment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment,  it  must  be  so  stated  in  the  judgment,  and  en<- 
tered  in  the  justice's  docket. 

CHAPTBB  IX. — ^APPEALS. 

6477  (1006).  In  all  cases,  not  otherwise  specially  provided  for  by  law,  either 
party  may  appeal  from  the  final  judgment  of  any  justice  of  the  peace^  to  the  district 
oourt  of  the  county  where  the  judgment  was  rendered. 

Appeal  only  lies  from  a  final  judgment  of  a  justioe  of  the  peace;  and  a  jndnnent  for  ootti 
merelj,  on  Terdict  of  Jnry  in  fkror  of  defendant,  is  not  a  final  Judgment.  10,  511  (7  N.  W.,  289). 
Appeal  does  not  lie  from  judgment  hj  default,  but  plaintiff  may  waive  this  provision,  and  does 
waive  it  by  treating  the  appeal  as  valid.  11,  48  (7  N.  W.,  531).  Bight  to  appeal  if  motion  for 
change  of  venue  has  been  filed.  20«  184  (29  N.  W.,  298).  Judgment  dismissing  an  action  and  for 
coBts  is  a  final  judgment.  11, 363  (9  N.  W.,  547).  Must  be  tried  on  same  issues  in  district  court 
as  in  county  oourt,  unless  some  matter  has  arisen  since  the  trial,  such  as  payment,  release,  etc  20, 
636  (31  N.  W.,  109) ;    12,  137  (10  N.  W.,  576). 

6478  (1007).  The  party  appealing  shall,  within  ten  days  from  the  rendition 
of  judgment,  enter  into  an  undertakinff  to  the  adverse  party,  with  at  least  one 

food  and  sufficient  surety  to  be  approved  by  such  justice,  in  a  sum  not  less  than  fifty 
ollars  in  any  case,  nor  less  than  double  the  amount  of  judgment  and  costs,  condi- 
tioned: First — ^That  the  appellant  will  prosecute  his  appeal  to  efiect  and  without 
iionecessary  delay.  Second — That  if  judgment  be  adjudged  against  him  on  the  ap- 
peal, he  will  satisfy  such  judgment  and  costs.  Such  undertaking  need  not  be  signed 
by  the  appellant. 

Time  compated  by  sec  5362.  .8, 362.  District  court  cannot  allow  an  appeal  after  fonryeareon 
the  gronnd  of  fhtad.  28,  415  (44  N.  W.,  486).  Sureties  in  appeal  bond  bound,  thongh  appeal  dis- 
missed for  irregularities.  18,  541  (26  N.  W.,  316);  14,  347  (15  N.  W.,  708).  Cited,  24,  524  (39  N, 
W.,  433);  14,  231  (15  N.  W.,  236). 
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5479  (1008).  The  said  justice  shall  make  out  a  certified  transcript  of  his  pro- 
ceedings, including  the  undertaking  taken  for  such  appeal,  aud  shall,  on  demand, 
deliver  the  same  to  the  appellant  or  his  agent,'  who  shall  deliver  the  name  to  the 
clerk  of  the  court  to  which  such  appeal  may  be  taken,  within  thirty  days  next  fol- 
lowing the  rendition  of  such  judgment;  and  such  justice  shall  also  deliver  or  trans- 
mit the  bill  or  bills  of  particular,  the  depositions,  and  all  other  original  papers,  if 
any  useil  on  the  trial  before  him,  to  such  clerk  on  or  before  the  second  day  of  such 
term ;  and  all  other  proceedings  before  the  justice  of  the  peace  in  that  case  shall 
cease  and  be  stayed  from  the  time  of  entering  into  such  undertaking. 

Amended  1K77,  p.  15.  Appellant  has  nntil  the  second  day  of  sacceeding  term  in  which  to  file 
his  transcript.  22, 489  (35  N.  W.,  218).  Not  to  be  dismissed  anless  delay  in  filing  transcript  con- 
tinned  longer  than  second  day  of  next  succeeding  term.  8,  149.  If  filed  within  thirty  days  di»- 
trict  conrt  has  jarisdiction.  22,  724  (36  N.  W.,  153).  If  the  transcript  was  on  file  by  the  second 
day  of  the  next  term  after  the  thirty  days,  ander  the  old  law  it  was  sufficient.  23,  563  (37  N.  W., 
320).  If  appellant  fails  to  file  transcript,  and  appellee  does  so  and  obtains  jadf^ment^  in  order  to 
Tacate  it  appellant  mast  apply  to  district  ooart  for  relief.     24, 647  (39  N.  W.,  843). 

5480  (1009).  The  clerk,  on  receiving  such  transcript  and  other  papers  as 
aforesaid,  shall  file  the  same  and  docket  the  appeal. 

6481  (1010).  The  plaintiff  in  the  court  below  shall  be  the  plaintiff  in  the  dn- 
triot  court ;  and  the  parties  shall  proceed,  in  all  respects,  in  the  same  manner  as 
though  the  action  ha;l  been  originally  instituted  in  the  said  court 

The  case  mnst  be  tried  on  same  issnes  as  in  lower  court.  17t  171  (22  N.  W.,  355);  21,  361 
(32  N.  W.,  66).     Cited,  ^2,  393  (10  N.  W.,  705). 

Sec  5482.  ''An  act  to  provide  for  the  time  for  filing  pleadings  in  cases  of  appeals  firom 
the  oonnty  coart  and  justices  of  the  peace."    1877,  p.  17.    In  force  Jnne  1. 

6482.  That  in  all  cases  of  appeal  from  the  county  court  or  a  justice  of  the 
peace^  the  plaintiff  shall,  within  twenty  days  from  and  afler  the  filing  of  his  trans- 
cript in  the  district  court  as  required  by  law,  file  his  petition  as  required  in  civil 
teases  in  the  court  to  which  such  appeal  is  taken ;  and  the  answer  shaU  be  filed  and 
issue  joined  as  in  cases  commenced  in  such  appellate  court. 

New  pleadings  not  necessary  in  forcible  entry  and  detention  cases.  16, 575  (21  N.  W^  1). 
Cited,  27,  493  (43  N.  W.,  242). 

6483  (IQll).  If  the  appellant'  shall  fail  to  deliver  the  transcript  and 
other  papers,  if  any,  to  the  clerk,  and  have  his  appeal  docketed  as  aforesaid  within 
thirty  days  next  following  the  rendition  of  said  judgment,  the  appellee  may,  at  the 
first  term  of  the  district  court  after  the  expiration  of  thirty  days,  file  a  transcript 
of  the  proceedings  of  such  justice,  and  the  said  cause  shall,  on  motion  of  said  ap- 
pellee, be  docketed  ;  and  the  court  is  authorized  and  required,  on  his  applicatioD, 
either  to  enter  up  a  judgment  in  his  favor  similar  to  that  entered  by  the  justice  of 
the  peace,  and  for  all  the  costs  that  have  accrued  in  the  court,  and  award  execation 
thereon,  or  such  court  may,  with  the  consent  of  such  appellee,  dismiss  the  appeal, 
at  the  cost  of  the  appellant,  and  remand  the  cause  to  the  justice  of  the  peace,  to  be 
thereafter  proceeded  in  as  if  no  appeal  had  been  taken ;  and  if  the  plaintiff  in  the 
action  before  the  justice  shall  appeal  from  any  judgment  renderea  against  8uch 
plaintiff,  and  after  having  filed  his  transc^'pt  and  cau^  such  appeal  to  be  docketed 
according  to  the  provisions  of  this  chapter,  shall  fail  to  file  his  petition  within 
twenty  days  thereafter,  unless  the  court,  on  good  cause  shown,  shall  otherwise  order, 
or  otherwise  neglect  to  prosecute  the  same  to  final  judgment,  the  said  plaintiff  shall 
become  nonsuited,  and  it  shall  be  the  duty  of  said  court  to  render  judgment  against 
such  appellant  for  the  amount  of  the  judgment  rendered  against  him  by  the  justice 
together  with  interest  accrued  thereon,  and  for  costs  of  suit,  and  to  award  execation 
therefor,  as  in  other  cases. 

Amended  1887,  p.  652.  Transcript  most  be  delivered  within  thirty  days  next  following  ren- 
dition of  jadgment.     26,  38  (40  N.  W.,  594).     Failure  to  perfect  appeal  not  ground  for  dii 
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unless  willfal  or  appeal  not  made  in  good  faith.  20,  318  (30  N.  W.,  63).  No  snfficient  ezcnse  for 
failing  to  file  in  time,  that  transcript  was  mislaid  by  one  in  charge  of  attorney's  office.  27.  877 
(44  N.  W.  f  45).  General  appearance  of  defendant  cnres  defect  in  failing  to  file  transcript  within 
thir^  days.  20, 190  (45  N.  W.,  284).'  Held  constitutional,  see  25,  457  (41  N.  W.,  280).  Unau. 
tborized  dismissal  of  appeal.  27,  493  (43  N.  W.,  242).  Appellee  may  exert  this  right  at  a  snbse* 
quent  term.     23,  460  (36  N.  W.,  661).     See  22,  201  (34  N.  W.,  362);  24,  648  (39  N.  W.,  843). 

5484  (1012).  If  both  parties  fail  tO  enter  such  appeal  within  the  time  lim* 
ited  as  aforesaid,  the  justice,  od  receiving  a  certificate  from  the  clerk  of  the  court, 
stating  that  the  appeal  was  not  entered,  or  being  entered,  was  dismissed  as  aforesaid, 
shall  thereupon  issue  execution  upon  the  judgment  in  the  same  manner  as  if  such 
appeal  had  never  been  taken. 

5485  (1013).  If  any  person  appealing  from  a  judgment  rendered  in  his 
favor  shall  not  recover  a  greater  sum  than  the  amount  for  which  judgment  was 
rendered,  besides  costs  and  the  interest  accruing  thereon,  every  such  appellant  shall 
pay  the  costs  of  such  appeal. 

6486  (1014).  When  any  appeal  shall  be  dismissed,  or  when  judgment  shall 
be  entered  in  the  district  court  aeainst  the  appellant,  the  soretv  in  the  nndertak* 
ing  shall  be  liable  to  the  appellee  for  the  whole  amount  ot  the  debt,  costs,  and 
damages,  recovered  against  the  appellant 

5487  ri015).  When   an  appeal  taken   to  the  district  court  shall  there  be 

Siuashed,  oy  reason  of  irregularity  in  taking  or  consummating  the  same,  the  cause 
or  quashing  shall  be  stated  in  the  order  of  the  court,  and  a  transcript  of  such  order 
shall  be  lodged  with  such  justice,  who  shall  thereupon  proceed  to  issue  execution 
in  the  same  manner  as  if  no  appeal  had  been  taken. 

Not  necessary  to  except  to  ruling  of  ooart  in  dismissing  appeal.    4,  375. 

5488  (1016).  In  proceedings  on  appeal  when  the  surety  in  the  undertaking 
shall  be  insuiBcient  or  such  undertaking  may  be  insufficient  in  form  or  amount,  it 
shall  be  lawful  for  the  court,  on  motion,  to  order  a  change  or  renewal  of  such 
undertaking,  and  direct  the  same  to  be  certified  to  the  justice  from  whose  judgment 
the  appeal  was  taken,  or  that  it  be  recorded  in  said  court. 

Appellant  obtained  leave  to  file  additional  security  within  a  limited  time.  Not  complying 
WM  granted  further  time.     Held,  not  error.     22,  680  (35  N.  W.,  940). 

6489  (1017).  Appeals  in  the  following  cases  shall  not  be  allowed:  First — 
On  judgments  rendered  on  confession.  Second — In  jury  trials,  where  neither  party 
claims  in  his  bill  of  particulars  a  sum  exceeding  twenty  dollars.  Third — In  trials 
of  the  right  of  property,  under  the  statutes,  either  levied  upon  by  execution  or  at- 
tached. 

Original  section  excepted  also  forcible  entry  and  detainer.  Omitted,  1885,  p.  385.  Party 
who  snes  for  $20  and  obtains  verdict  for  $15,  cannot  defeat  defendant's  right  of  appeal  by  filing 
amended  bill  of  particulars  claiming  but  $19.     20,  368  (45  N.  W.,  684). 

5490  (1018^.  When  the  term  of  office  of  a  justiee  shall  expire  between 
the  date  of  the  judgment  and  the  time  limited  for  appCAl,  such  justice  may  take 
the  undertaking  for  appeal  at  any  time  before  he  has  delivered  the  docket  to  his 
successor,  and  give  the  appealing  party  a  transcript.  After  the  delivery  of  the 
docket  the  undertaking  shall  be  given  to  his  successor,  and  it  shall  be  his  duty  to 
give  the  transcript,  and  do  and  perform  all  things  required  of  his  predecessor. 

CHAPTER  X.^-OF  THE  ACTION   FOR  THE   FORCIBI.E  ENTRY  AND  DETENTION,  OR 
FORCIBLE  DETENTION  ONLY,  OF  PROPERTY. 

6491  fl019).  Any  justice,  within  his  proper  county,  shall  have  power  to  in* 
qnire,  in  tne  manner  hereinafter  directed,  as  well  against  those  who  make  unlawful 
and  forcible  entry  into  lands  and  tenements,  and  detain  the  same,  as  against  those 
who,  having  a  lawful  and  peaceable  entry  into  the  lands  or  tenements,  unlawfully 
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and  by  force  hold  the  6ame;  and  if  it  be  found,  upon  such  inquiry^  that  an  unlaw- 
ful and  forcible  entry  has  been  made,  and  that  the  same  lands  or  tenements  are  held 
by  force,  or  that  the  same,  after  a  lawful  entry,  are  held  unlawfully,  then  said  justice 
shall  cause  the  party  complaining  to  have  restitution  thereof. 

CouDiy  court  has  jarisdiction.  Jadgment  of  nonsnit  on  tho  groand  that  ooanty  court  had 
no  jorisdiction  is  no  bar  to  another  anit.  11,  321  (9  N.  W.,  41).  In  this  action  notice  to  qoit 
mnst  be  given,  and  the  rights  of  the  plaintiff  and  defendant  wUl  be  inquired  into  and  protected, 
and  the  judgment  of  the  trial  court  may  be  reviewed  on  error.  14,  610  (16  N.  W.,832).  Notice  to 
quit  aod  complaint  mnst  particalarlj  describe  the  premises;  but  if  they  fail  to  do  so  and  the  de- 
Bcription  given  includes  the  premises  in  eentroversy  and  no  objection  is  made  to  the  form  of  either 
in  the  trial  court,  it  vrilL  be  v?aived.  12,  489  (11  N.  W.,  743).  A  party  who  has  never  been  in 
possession' of  land,  cannot  maintain  an  action  against  the  owner  of  thfe  fee  for  an  alleged  forcible 
entry  and  detention.  14,  198  (15  N.  W.,  348).  Mnst  charge  in  petition  that  premises  are  nnlaw- 
fully  held.  0, 150  (1  N.  W.,  978).  In  a  civil  action,  plea  of  not  guilty  places  bnrdenon  plaintiff. 
28,  403  (36  N.  W.,  566).  Action  does  not  lie  against  party  in  possession  claiming  interest  in  land. 
24,  768  (40  N.  W.,  285).  Where  both  parties  cl^im  the  land  itself,  the  action  will  not  lie.  18» 
390  (14  N.  W.,  166);  6,  421;  11,  528  (10  N.  W.,  409);  20,  364  <30  N.  W.,  257).  Allied  contract 
to  pay  tenant  for  improvements  held,  under  the  facts,  not  to  constitute  a  defense.  24,  131  (37  N. 
W.,  939).  Forcible  detention  will  not  lie  against  party  in  possession  under  a  contract  of  sale.  22^ 
234  (34  N.  W.,  368);  16,  345  (20  N.  W.,  393).  Verdict  will  not  be  reversed  unless  it  is  deuly 
wrong  when  there- are  no  errors  of  law.  11,  265  (9  N.  W.,.97).  Determines  only  the  right  of  pos- 
session.    9, 145  (1  N.  W.,999).    See  22,  284  (34  N.  W.,  634);  27,  800  (44  N.  W.,  291). 

5492  (1020).  Proceedings  under  this  article  may  be  had  in  all  cases 
against  tenants  holding  over  their  terms;  in  sales  of  real  estate  on  executions, 
orders,  or  other  judicial  process,  when  the  judgment  debtor  was  in  possession  at  the 
time  of  the  rendition  of  iudgment  or  decree  by  virtue  of  which  such  sale  was  made; 
in  sales  by  executors,  administrators,  or  guardians,  and  on  partition,  where  any  of 
the  parties  to  the  partition  were  in  possession  at  the  commencement  of  the  suit,  sifiet 
Buch  sale  so  made,  on  execution  or  otherwise,  shall  have  been  examined  by  the 
proper  court,  and  the  same  by  such  court  adjudged  l^al ;  and  in  cases  where  the 
defendant  is  a  settler  or  occupier  of  lands  or  tenements,  without  color  of  title,  aod 
to  which  the  complainant  has  the  right  of  possession.  This  section  shall  not  be 
construed  as  limiting  the  provisions  of  section  one  thousand  one  hundred  and  nineteeo. 

Bnt  title  cannot  be  tried  by.     28,  470  (44  N.  W.,  487). 

5493  (1021).  A  tenant  shall  be  deemed  to  be  holding  over  his  term  when- 
ever he  has  failed,  neglected,  or  refused  to  pay  the  rent,  or  any  part  thereof,  when 
the  same  was  due,  and  *  judgments,  either  before  the  justice  or  in  the  district  court, 
under  this  chapter,  shall  not  be  a  bar  to  any  after  action  brought  by  either  party. 

All  before  *  added  1875,  p.  43.  Tenant  in  default  of  payment,  action  may  be  oommenced 
after  tbe  three  days'  notice  to  qnit.    21,  64  (31  N.  W.,  266).    See  26,  511  (41  N.  W.,  360). 

5494  (1022).  It  shall  be  the  duty  of  the  party  desiring  to  commence  an  action 
under  this  chapter,  to  notify  the  adverse  party  to  leave  the  premises  for  the  pee- 
session  of  which  the  action  is  about  to  be  brought,  which  notioe  shall  be  served  at 
least  three  days  before  commencing  the  action,  by  leaving  a  written  copy  with  the 
defendant,  or  at  his  usual  place  of  abode,  if  he  cannot  be  found. 

Notice  to  quit  must  contain  specific  time  at  whicb  poeseesion  mnst  be^ven.'  22,  309  (34*  N. 
W.,  636).  SnfiSciency  of  notice.  20,  209  (29  N.  W.,  474).  Notioe  signed  );^  a«ent  good.  23, 
257  (36  N.  W.,  508).  Tenant  from  year  to  year  entitled  to  six  months'  notice.  21, 180  (31  N.  W., 
687).  Occupant  entitled  to  three  fnll  days'  notice.  0,  143  (1  N.  W.,  999).  Notice  to  quit  may  be 
•enred  as  well  before  as  after  the  expiration  of  the  term.     14,  437  (16  N.  W.,  438). 

5495  (1023).  The  summons  shall  not  issue  until  the  plaintiff  shall  have  filed 
his  complaint  in  writing  with  the  justice,  which  shall  particularly  describe  the 
premises  so  entered  upon  or  detained,  and  shall  set  forth  either  an  unlawful  and 
forcible  entry  and  detention,  or  an  unlawful  and  forcible  detention  after  a  peaceable 
or  lawful  entry  of  the  described  premises.  The  complaint  shall  be  copied  into  and 
made  a  part  of  the  record. 

Mnst  particalarlj  describe  the  premises  sought  to  be  recovered.     0,  151  (1  N.  W.,  978). 
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5496  (1024).  The  summons  shall  be  iasued  and  directed,  shall  state  the  cause 
of  the  complaint,  the  time  and  place  of  trial,  and  shall  be  served  and  returned  as 
in  other  cases.  Such  service  shall  be  three  dajs  before  the  day  of  trial  appointed 
by  the  justice. 

5497  (1025).  If  the  defendant  does  not  appear  in  accordance  with  the 
requisitions  of  the  summons,  and  it  shall  have  been  properly  served,  the  justice  shall 
try  the  cause  as  though  he  was  present. 

5498  (1026).  No  eontinupnce  shall  be  granted  for  a  longer  period  than  eight 
days,  unless  the  defendant  applying  therefor  shall  give  an  nndertaking  to  the 
adverse  party,  with  good  and  sufficient  surety  to  be  approved  by  the  justice,  condi- 
tioned for  the  payment  of  the  rent  that  may  accrue,  if  judgment  be  rendeped  against 
the  defendant. 

5499  (1027).  If  the  suit  be  not  continued,  place  of  trial  changed,  or  neither 
party  demand  a  jury,  upon  the  return  day  of  the  sun^mons,  the  justice  shall  try 
the  cause;  and  if,  after  hearing  the  evidence,  he  shall  conclude  that  the  complaint 
is  not  true,  he  shall  enter  judgment  against  the  plaintiff  for  costs;  if  he  find  the 
complaint  true,  he  shall  render  a  general  judgment  against  the  defendant  and  in 
favor  of  the  plaintiff,  for  restitution  of  the  premises  and  costs  of  suit;  if  he  find 
the  complaint  true  in  part,  he  shall  render  a  judgment  for  the  restitution  of  such 
part  only,  and  the  costs  ahall  be  taxed  as  the  justice  shall  deem  just  and  equitable. 

5500  (1028).  If  a  jury  be  demanded  by  either  party,  the  proceedmgs  until 
the  empaneling  thereof  shall  be  in  all  respects  as  in  other  cases.  The  jury  shall  be 
sworn  or  affirmed  to  well  and  truly  try  and  determine  whether  the  complaint  of 
(naming  the  plaintiff),  about  to  be  laid  before  them,  is  true  according  to  the  evi- 
dence. If  the  jury  shall  find  the  complaint  true,  they  shall  render  a  general  verdict 
of  guilty  against  the  defendant;  if  not  true,  then  a  general  verdict  of  not  guilty;  if 
true  in  part,  then  a  verdict  setting  forth  the  facts  they  find  true. 

Jostice  cannot  cbaige  the  jury  as  to  the  law.     15,  628  (19  N.  W.,  487). 

6501  (1029);  The  justice  shall  enter  the  verdict  upon  his  docket,  and  shall 
render  such  judgment  in  the  action  as  if  the  facts  authorizing  the  finding  of  such 
verdict  had  Ibeen  found  to  be  true  by  himself. 

6502  (1030).  Exceptions  to  the  opinion  of  the  justice,  in  cases  under  this 
chapter,  upon  questions  of  law  and  evidence,  may  be  taken  by  either  party,  whether 
tried  by  a  jury  or  otherwise,  *or  either  may  appeal  from  the  iudgment  rendered 
by  such  justice  by  giving  bond,  with  two  responsible  sureties  to  be  approved  by  the 
justice,  conditioned:  If  the  plaintiff  ap])eals,  to  satisfy  the  final  judgment  and  costs; 
if  the  defendant  appeals,  to  satisfy  the  final  judgment  and  costs,  and  pay  a  reasona- 
ble rent  for  the  premises  during  the  time  he  wrongfully  withholds  the  same. 

All  after  *  added  1883,  p.  327.  Duty  of  justice  to  approve  bond.  Sareties  need  not  sign  in 
preaenoe  of  jostice;  objection  to  signatures  most  be  made,  if  at  all,  when  bond  is  presented.  24, 
320(38N,W.,832). 

6503  (1031).  Where  a  judgment  of  restitution  shall  be  entered  by  a  justice, 
be  shall,  at  the  request  of  the  plaintiff,  his  agent  or  attorney,  issue  a  writ  of  exe- 
cution thereon,  which  shall  be  in  the  following  form,  as  near  as  practicable:  The 

State  of  Nebraska, County,  ss.    To  any  Constable  or  Sheriff  of County : 

Whereas,  In  a  certain  action  for  the  forcible  entry  and  detention  (or  the  forcible  de- 

teotion,  as  the  case  may  be)  of  the  following  described  premises,  to-wit:  lately 

tried  before  me,  wherein was  plaintiff,  and was  defendant,  judgment  was 

rendered  on  the day  of ,  A.  D. ,  that  the  plaibtiff  have  restitution 

of  said  premises;  and  also  that  he  recover  costs  in  the  sum  of .  You  there- 
fore are  hereby  commanded  to  cause  the  defendant  to  be  forthwith  removed  from 
^id  premises,  and  the  said  plaintiff  to  have  restitution  of  the  same;  also  that  you 
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levy  of  the  goods  and  chattels  of  the  said  defendaDt,  and  make  the  costs  afor^aid 
and  all  accruing  costs;  and  of  this  writ  make  legal  service  and  due  return.  Wit- 
ness my  hand,  this day  of ,  A.  D. .     ,  Justice  of  the  Peace. 

Upon  reversal  hy  Rnpreme  oonrt  after  writ  ia  iasaed,  defendant  should  be  restored  to  peavs- 
sion.     29»  258  (45  N.  W.,  685). 

6504  (1032).  The  officer  shall,  within  ten  days  after  receiving  the  writ,  0X5- 
CUte  the  same  by  restoring  the  plaintiff  to  the  possession  of  the  premises^  and 
shall  levy  and  collect  the  C08t8.  and  make  returns. as  upon  other  executions.  If 
the  o£Scer  shall  receive  a  notice  from  the  justice  that  the  proceedings  have  been 
stayed  by  an  allowance  of  a  writ  of  error,  he  shall  immediately  delay  all  farther 
proceedings  upon  the  execution;  and  if  the  premises  have  been  restored  to  the 
plaintiff  he  shall  immediately  place  the  defendant  in  the  possession  thereof,  and  re- 
turn the  writ,  with  his  proceedings  and  costs  taxed  thereon. 

CHAPTER  XI.— OF  THE  REPLEVIN  OP  PROPERTY. 

5605  (1033).  The  plaintiff  may  recover  possession  of  specific  personal  prop- 
erty of  less  value  than  two  hundred  dollars,  before  a  justice  of  the  peace,  as 
herein  provided. 

Amended  1881,  p.  208.  Defective  bill  of  partioalan  not  sufficient  ground  for  rendering  judg- 
ment for  defendant    29, 689  (45  N.  W.,  929). 

5506  (1034).  An  action  for  this  purpose  shall  not  be  brought  until  there  is 
filed  ia  the  o£Sce  of  the  justice  an  affidavit  of  the  plaintiff,  his  agent  or  attorn^, 
showing  :  First — A  description  of  the  property  claimed.  Second — ^That  the  plaint- 
iff  is  the  owner  thereof,  or  has  a  special  ownership  therein,  stating  the  f&cia  in 
relation  thereto,  and  that  he  is  entitled  to  the  immediate  possession  of  the  property. 
Third — ^That  the  property  is  wrongfully  detained  by  the  defendant.  Fourth — That 
it  was  not  taken  in  execution  on  any  onier  or  judgment  against  said  plaintiff,  or  for 
the  payment  of  any  tax,  fine,  or  amercement  assessed  against  him,  or  by  virtue  of 
an  order  of  delivery  issued  under  this  chapter,  or  any  other  mesne  or  final  process 
issued  against  said  plaintiff. 

5507  (1035).  Upon  such  affidavit-  being  made  and  filed  with  the  justice,  be 
shall  issue  a  summons  as  in  other  cases,  but  in  addition  commanding  the  officer 
imediately  to  seize  and  take  into  custody,  wherever  they  may  be  found  in  the  county, 
the  goods  and  chattels  mentioned  in  the  affidavit,  and  deliver  the  same  to  the  plaintiff. 

5508  (1036).  The  constable  or  sheriff  shall  execute  the  writ  by  taking  the 
property  therein  mentioned ;  he  shall  also  deliver  a  copy  of  the  summons  to  the 
person  charged  with  the  unlawful  detention  of  property,  or  leave  such  copv  at  his 
usual  place  of  residence ;  and  shall  make  return  of  the  time  and  manner  of  serr- 
icOy  the  appraisement  of  property,  and  any  undertaking  taken  by  him. 

The  writ  protects. the  officer  if  be  leties  apon  the  property  described,  no  matter  wbooe  prop- 
erty it  may  prove  to  be.     14,  140  (15  N.  W.,  332). 

6509  (1037).  The  o£Scer  shall  not  deliver  to  the  plaintiff,  his  agent  or  attorney, 
the  property  so  taken,  until  there  has  been  executed  by  one  or  more  sufficient  sure- 
ties of  the  plaintiff  a  written  undertaking  to  the  defendant,  in  at  least  donble 
the  value  ot  the  property  taken,  but  in  no  case  less  than  fifly  dollars,  to  the  etBett 
that  the  plaintiff  shall  duly  prosecute  the  action  and  pay  all  costs  and  damagea  whidi 
may  be  awarded  against  him. 

Sureties  mnst  be  residents  of  the  connty.  28, 166  (36  N.  W.,  380).  Sureties  not  liable  vn- 
less  there  was  a  judgment  to  appeal  from.     28, 164  (36  N.  W. ,  463).    18,  516  (14  N.  W.,  483). 

5510  (1038).  For  the  purpose  of  fixing  the  amount  of  the  undertaking,  the 
value  of  the  property  taken  shall  be  ascertained  by  the  oath  of  two  responsi- 
ble persons,  whom  the  oflScer  shall  swear  truly  to  assess  the  value  thereof. 

No  authority  for  reappraisement     29,  589  (45  N.  W.,  929).  . 
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5511  (1039).  Whenever  the  appraised  value  of  the  property  so  taken  shall  ex- 
ceed two  hundred  dollars,  the  justice  shall  certify  the  proceedings  upon  the  said  writ 
to  the  district  court  of  his  county,  and  thereupon  shall  file  the  original  papers,  to- 
gether with  a  certified  transcript  of  his  docket  entries,  in  the  clerk's  office  of  the  said 
court ;  the  case  there  to  be  for  trial  at  the  first  term  of  said  court  on  the  original 
papers  without  further  pleadings,  except  by  the  leave  of  the  court  granted  on  suffi- 
cient showing. 

Amended  1881,  p.  209;  1887,  p.  653. 

5512(1040).  If  the  undertaking  required  by  section  one  thousand  and 
thirty-seven  be  not  given  within  twei^ty-four  hours  from  the  taking  of  the  prop- 
erty under  said  order,  the  officer  shall  retum  the  property  to  the  defendant. 
And  if  the  officer  deliver  any  property  so  taken  to  the  plaintiif,  his  agent  or  attor- 
ney, or  keep  the  same  from  the  defendant  without  taking  such  security  within  the 
time  aforesaid,  or  if  he  take  insufficient  security,  he  shall  be  liable  to  the  defendant 
In  damages. 

Jaatice  baa  jarisdiction  nntil  property  is  found  to  be  worth  over  (200,  and  then  to  certify  il 
np.     25, 106  (41  N.  W.,  134).    Cited,  18,  516  (14  N.  W.,  483). 

6513  (1041).  If  the  proporty  has  been  delivered  to  the  plaintifi^  and  judg* 
ment  be  rendered  against  him,  or  if  he  otherwise  fail  to  prosecute  his  action  to  final 
judgment,  the  justice  shall,  on  application  of  the  defendant  or  his  attorney,  impanel 
a  jury  to  inquire  into  the  right  of  property  and  right  of  possession  of  the  de- 
fendant to  the  property  taken.  If  the  jury  shall  be  satisfied  tliat  the  said  property 
was  the  property  of  the  defendant  at  the  commencement  ,of  the  action,  or  if  they 
shall  find  that  the  defendant  was  entitled  only  to  the  possession  of  the  same,  at  such 
time,  then  in  either  case  they  shall  assess  such  damages  for  the  defendant  as  are  right 
and  proper,  for  which,  with  costs  of  suit,  the  court  shall  render  judgment  for  the 
defendant.  And  in  all  cases  where  the  property  has  been  delivered  to  the  plaintiff, 
unless  the  jury  shall  find  for  the  defendant,  they  shall  also  find  whether  the  defend- 
ant had  the  right  of  property,  or  the  right  of  possession  only,  at  the  commencement 
of  the  suit ;  and  if  they  find  either  in  his  favor,  they  shall  assess  such  damages  as 
they  think  right  and  proper  for  the  defendant,  for  which,  with  costs  of  suit,  the 
court  shall  render  judgment  for  the  defendant. 

5514  (1042).  In  all  cases,  when  the  property  has  been  delivered  to  the  plaint- 
iff, where  the  jury  shall  find  for  the  plaintiff,  on  trial  or  on  inquiry  of  damages, 
they  shall  assess  adequate  damages  to  the  plaintiff  for  the  illegal  detention  of 
the  property,  for  which,  with  costs  of  suit,  the  justice  shall  render  judgment  against 
the  defendant. 

Where  the  jorj  find  for  plaintiff  and  assess  his  damages  it  is  not  error  for  them  to  fail  to  find 
whether  he  had  right  of  property  or  of  possession.  28,  141  (44  N.  W.,  86).  **  I  do  find  for  the 
plaintiff  and  againStr  the  defendants  for  the  goods  and  for  all  the  costs  of  this  action  expended." 
Heldf  sufficient  to  sustain  a  judgment  in  justice  court  for  the  plaintiff.  A  finding  hj a  justice  that 
the  possession  of  the  property  was  in  plaintiff  at  commencement  of  the  action  will  not  sustain  a 
judgment  in  laror  of  the  plaintiff.     14,  451  and  448  (16  N.  W.,  824  and  825). 

5515  (1043).  When  the  property  claimed  has  not  been  taken,  or  has  been 
rotumed  to  the  defendant,  for  want  of  the  undertaking  required  by  section  one 
thousand  and  thirty-nine,  the  action  may  proceed  as  one  for  damages  only,  and 
the  plaintiff  shall  be  entitled  to  such  damages  as  are  right  and  proper ;  but  if  the 
property  be  returned  for  want  of  the  undertaking  required  by  said  section,  the 
plaintiff  shall  pay  all  costs  made  by  taking  the  same. 

5616  (1044).  The  officer  executing  the  writ  may  break  open  any  build- 
ing or  enclosure  in  which  the  property  claimed,  or  any  part  thereof,  is  concealed; 
but  not  until  he  has  been  refused  an  entrance  into  said  building  or  enclosure,  and  the 
delivery  of  the  property  after  having  demanded  the  same. 
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5517  (1045).  No  suit  shall  be  instituted  on  the  undertaking  given  under 
section  one  thousand  and  thirty-seven  before  an  execution^  issued  on  a  judgment  in 
favor  of  the  defendant  in  the  action^  shall  have  been  returned  that  sufficient  prop- 
erty whereon  to  levy  and  make  the  amount  of  such  judgment  cannot  be  found  m 
the  county. 

5518  (1046).  If  any  justice  shall  issue  a  writ  to  replevin  property,  as  is  pro- 
vided by  tnis  chapter,  wiuiout  the  affidavit  being  made  and  nled  in  his  office  as 
is  provided  by  section  one  thousand  and  thirty-four,  the  same  shall  be  set  aside  at 
^is  costs,  and  he  shall  be  liable  in  damages  to  the  party  injured. 

CHAPTER  Xn. — EXECUTION — RETURN — STAY  OP  EXECUTION — ^NOTICE  OP  SAUS— 

DELIVERY — UNDERTAKING. 

6519  (1047).  Ezecntioil  for  the  enforcement  of  a  judgment  before  a  ji^tioe 
of  the  peace  (except  where  it  has  been  taken  to  the  district  court  on  error  or  appeal, 
or  docketed  therein,  or  during  the  time  it  may  be  stayed,  as  provided  by  this  title), 
tnay  issue  by  the  justice  berore  whom  the  judgment  was  rendered,  or  by  his  suc- 
cessor in  office  on  the  application  of  the  party  entitled  thereto,  at  any  time  within 
five  years  of  entry  of  the  judgment,  or  the  date  of  the  last  execution  issued  thereon. 

No  priority  in  executions  in  officer's  hands  on  same  day.     17,  217  (22  N.  W.,  457). 

5620  (1048).  It  shall  be  the  duty  of  the  justice,  if  the  case  be  not  appealed^ 
taken  up  on  error,  docketed  in  the  district  court,  or  bail  has  not  been  given  for  the 
stay  of  execution,  at  the  expiration  of  ten  days  from  the  entry  of  the  judgment,  to 
issue  executiony  without  a  demand,  and  proceed  to  collect  the  judgment,  unleo^ 
otherwise  directed  by  the  judgment  creditor. 

6521  (1049).  Any  person  against  whom  judgment  may  be  rendered  under  the 
provisions  of  this  title,  except  as  hereinafter  excepted,  may  have  stay  of  execution 
for  the  several  periods  hereinafter  mentioned,  by  entering  into  an  undertaking  with 
the  adverse  party,  within  ten  days  after  the  rendition  of  such  judgment,  with  good 
and  sufficient  surety,  resident  of  the  county,  as  the  justice  shall  approve,  conditioned 
for  the  payment  of  the  amount  of  such  judgment,  interest,  and  costs,  and  costs  that 
may  accrue,  which  undertaking  shall  be  entered  on  the  docket  of  the  justice,  and  be 
signed  by  the  surety. 

Principal  need  not  sign  stay  bond.     28,  800  (45  N.  W.,  52). 

5522  (1050).  The  stay  of  execution  hereby  authorized  shall  be  graduated 
as  follows,  namely :  Fird — On  any  judgment  for  $10  and  under,  the  stay  shall  be 
for  sixty  days.  Second — On  any  judgment  exceeding  $10,  and  under  $50,  the  stay 
shall  be  for  ninety  days.  Third — On  any  judgment  exceeding  $50  and  under  $100, 
the  stay  shall  be  for  six  months.  Fourth — On  any  judgment  exceeding  $100  and 
not  exceeding  $200,  the  stay  shall  be  for  nine  months.  Fiftli — Where  judgment  is 
rendered  against  a  surety  and  he  takes  a  stay  thereon,  and  he  obtains  a  judgment 
against  the  principal,  stay  of  execution  must  be  allowed  on  the  judgment* agaiast- the 
principal  only  so  long  that  the  stay  will  expire  one  month  before  that  allowed  to  the 
surety  on  the  judgment  against  him. 

Amended  1885,  p.  386. 

5623  (1051).  No  stay  of  execution  on  judgments  rendered  in  the  following 
cases  shall  oe  allowed :  First — On  judgments  rendered  against  justices  of  the  peace, 
for  refusing  to  pay  over  money  by  them  collected  or  received  in  their  official  capacity* 
Second — On  any  judgment  rendered  against  an  officer  for  failing  to  make  return, 
making  a  false  return,  or  refusing  to  pay  over  money  collected  in  his  official  capacity. 
Third — On  judgments  against  bail  for  the  stay  of  execution.  Fourth — ^Wbare 
judgment  is  rendered  in  favor  of  bail,  who  have  been  compelled  by  judgment  to 
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pay  over  money  on  account  of  their  principal.     FMh — On  judgments  obtained  by 
constables  or  sheriifsy  on  undertakings  executed  to  them  for  the  oeHvery  of  property^ 

5524  (1052).  If  the  execution  issued  before  the  undertaking  for  stay,  or 
that  required  in  case  of  appeal,  be  given,  and  such  undertaking  be  given  afterwards 
and  within  the  time  allowed,  the  justice  shall  recall  the  execution. 

5525  (1053).  Where  any  person  who  has  become  bail  for  stay  of  execution 
shall  remove  out  of  the  county  before  the  expiration  of  such  stay,  the  justice 
shall,  on  demand,  issue  execution  against  the  goods  and  chattels  of  the  defendant  or 
other  party  against  whom  the  original  judgment  was  rendered, to  be  proceeded  with 
as  in  other  cases. 

5526  (1054).  When  any  surety  for  the  stay  of  execution  shall  become  appre-^ 
hensiYe  that,  by  delaying  the  execution  until  the  expiration  of  the  full  time  of 
such  stay,  he  or  she  may  be  compelled  to  pay  the  judgment,  it  shall  be  lawful  for 
such  surety  to  make  and  file  affidavit  of  that  fact  before  the  iusticd  on  whose 
docket -the  judgment  is  entered;  whereupon  such  Justice  shall  issue  execution 
against  the  judraient  debtor,  which  shall  be  proceeded  in  as  in  other  oases ;  Pro- 
mdedy  Such  bail  shall  not  thereby  be  discharged  from  liability,  but  may  be  preceded 
against  after  the  expiration  of  the  term  of  stay,  in  the  same  manner  as  if  execution 
had  not  issued  as  aforesaid. 

.6527  (1055).  If  the  judgment  debtor  shall,  within  ten  days  after  levying  such 
execution,  enter  into  a  further  undertaking  for  the  stay  of  execution,  during  so 
much  of  the  first  stay  as  remains  then  unexpired,  and  shall  pay  costs  of  the  execu- 
tion issued  again^  him,  as  aforesaid,  it  shall  be  the  duty  of  the  justice  to  take  such 
further  undertaking,  and  recall  the  execution;  and  the  person  who  last  became 
surety  shall  first  be  proceeded  against,  until  it  shall  appear  by  the  return  of  the 
o£Scer  that  he  or  she  has  no  goods  whereon  to  levy,  before  proceedings  shall  be 
instituted  on  the  undertaking  first  given. 

5528  (1056).  When  any  judgment  shall  be  obtained  against  any  person 
who  shall  have  entered  himself  bail  on  the  docket  of  any  justice  of  the  peace, 
agreeably  to  the  provisions  of  this  title,  the  original  judgment  shall  remain  good 
and  valid  in  law,  for  the  use  of  such  bail,  who,  at  any  time  thereafter,  may  sue  out 
execution  on  such  judgment,  against  the  goods  and  chattels  of  the  defendant,  for 
the  use  of  such  bail,  which  shall  be  so  endorsed  by  the  justice,  and  such  bail  shall 
also  be  entitled  to  a  transcript  of  such  judgment,  for  his  own  use,  which  shall  have 
the  same  force  and  effect  as  transcripts  in  other  cases. 

5529  (1057).  At  any  time  before  the  stay  shall  expire,  if  the  justice  taking  the 
surety,  or  his  successor  in  office,  shall  become  satisfied  that  the  surety  is  insufiScient, 
it  shall  be  his  duty  to  cause  written  notice  thereof  to  be  given  to  the  defendant,  or 
if  he  be  absent,  that  the  same  be*  left  at  his  residence,  requiring  him  to  give  addi- 
tional surety,  on  or  by  the  third  day  after  the  giving  of  such  notice;  such  facts 
shall  be  entered  on  the  docket,  and  he  shall  immediately  issue  execution  against  the 
defendant  for  the  collection  of  the  judgrojent.  If  within' ten  days^ter  the  issuing 
of  such  execution,  surety  to  the  satisfaction  of  the  justice  be  given,  the  execution 
shall  be  recalled  and  stayed  until  the  expiration  of  the  original  stay. 

5530  (1058).  The  execution  must  be  directed  to  a  constable  or  sheriff  of 
the  county,  and  subscribed  by  the  justice  by  whom  the  judgment  was  rendered,  or 
by  his  successor  in  office,  and  must  bear  date  the  day  of  its  delivery  to  the  officer  to 
be  executed.  It  must  intelligibly  refer  to  the  judgment,  by  stating  the  names  of 
the  parties,  and  the  name  of  the  justice  before  whom,  and  of  the  county  where,  and 
the  time  when,  it  was  rendered,  the  amount  of  the  judgment,  and,  if  leas  than  the 
whole  is  due,  tne  true  amount  due  thereon.     It  must  require  the  officer  substan- 
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tially  as  follows :  First — If  it  be  a  <%se  where  the  defendant  cannot  be  arrested,  it 
roast  direct  the  officer  to  collect  the  amount  of  the  judgment  out  of  the  personal 
property  of  the  debtor,  and  pay  the  same  to  the  party  entitled  thereto.  Second — If 
it  be  a  case  where  any  of  the  judgment  debtors  are  certified  on  the  docket  as  surety, 
it  shall  command  that  the  money  be  made  of  the  personal  property  of  the  principal 
debtor,  and  for  want  thereof,  of  the  personal  property  of  the  surety.  In  such  cues 
the  personal  property  of  the  principal,  subject  to  execution  within  the  jurisdictioo, 
shall  be  exhausted  before  any  property  of  the  bail  shall  be  taken  in  execution. 
Third — If  it  be  a  case  where  the  defendant  may  be  arrested,  in  addition  to  the  fore- 
going it  must  direct  the  officer,  if  sufficient  property  of  the  defendant  sulyect  to  the 
execution  cannot  be  found  to  satisfy  the  judgment,  that  he  arrest  the  debtor  and 
commit  him  to  the  jail  of  the  county  until  he  pay  the  judgment,  or  be  discbaiged 
nooording  to  law,  unless  the  execution  be  accompanied  by  an  order  of  arrest,  as  pro- 
vided in  sections  nine  hundred  and  twenty-three  and  nine  hundred  and  twenty-fooz. 
Fourth — It  must  in  all  cases  direct  the  officer  to  make  return  of  the  execution  and 
the  certificate  thereon,  showine  the  manner  in  which  he. has  executed  the  same,  in 
thirty  days  from  the  time  of  his  receipt  thereof. 

6631  (1069).  Upon  an  execution  on  a  judgment  against  joint  debton» 
upon  one  or  more  of  whom  the  summons  was  not  served,  the  execution  must  ooo- 
tain  a  direction  to  collect  the  amount  out  of  the  joint  property  of  all  the  defend- 
ants,  or  the  separate  property  of  the  persons  upon  whom  the  summons  was  served, 
to  be  specified  by  name.  If  such  judgment  be  also  such  that  Ihe  defendants  are 
subject  to  arrest  thereon,  the  justice  must  further  specify  the  names  of  those  de- 
fendants served  with  the  summons,  who  may  be  arrested  for  want  of  property. 

6632  (1060).  The  officer  may,  at  his  peril,  omit  to  arrest  a  debtor,  or  after 
arrest  suffer  him  to  go  at  large  before  the  return  day,  subject  only  for  his  liability 
for  an  escape,  or  for  omitting  to  arrest,  if  he  fail  to  have  either  the  mon^  or  the 
person  of  the  debtor  in  custody  at  the  expiration  of  thirty  days. 

5633  (1061).  It  shall  be  lawful  for  the  sheriff  or  jailer  receiving  any  peUBCm 
imprisoned  on  execution  issued  in  any  civil  proceeding,  at  any  time  when  there  b 
no  money  in  his  hands  to  pay  for  the  sustenance  of  such  prisoner,  to  discharge 
him  from  prison.  The  jailer  may,  however,  detain  such  prisoner,  the  adverse  par^ 
being  liable  for  such  sustenance. 

5634  (1062).  The  debtor  committed  as  herein  provided  may  be  held  in 
prison  ten  days,  and,  if  he  be  a  person  without  a  fiimily  for  which  he  pE>ovideB, 
one  day  in  addition  for  every  dollar  over  ten,  due  on  the  execution;  or,  if  be  has  a 
family  for  which  he  provides,  one  day  in  addition  for  every  two  dollars  over  twenty, 
due  on  the  execution. 

6636  (1063).  The  affidavit  of  an  imprisoned  debtor  that  he  has  a  fitmilyfor 
which  he  provides,  specifying  by  name  one  or  more  ])ersons,  members  of  such  fam- 
ily, and  the  place  of  their  residence,  is  sufficient  evidence  thereof  to  authorize  his 
discharge  by  the  jailer. 

6636  (1064).  The  officer  is  liable  to  the  party  in  whose  favor  an  execu- 
tion issued  to  him  for  the  amount  thereof,  in  the  following  cases:  first — Where 
he  suffers  thirty  days  to  elapse  without  making  a  true  return  thereof  to  the  justice, 
and  paying  to  him,  or  to  the  party  entitled,  the  money  collected  thereon  by  him. 
Second — Where  he  willfully  and  carelessly  omits  to  levy  on  property  within  thirty 
days,  or  if  the  defendant  be  liable  to  be  imprisoned,  then  to  arrest  and  commit 
him  to  the  jail  of  the* county  within  thirty  days. 

6637  (1066).  When  an  execution  shall  be  returned  nnsatisfted  for  the  want 
of  goods  and  chattels,  the  justice  shall,  unless  otherwise  directed  by  the  party  for 
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whem  the  execution  issued,  coromenoe  an  action  on  the  undertaking  for  the  stay 
of  execution,  and  so  soon  as  judgment  is  obtained  thereon,  shall  issue  execution, 
and  if  such  execution  be  returned  unsatisfied  in  whole  or  in  part,  for  want  of  goods 
and  chattels  of  the  bail  whereon  to  levy,  then  the  plaintiff  may  demand  and  have 
execution  on  the  original  judgment  for  the  amount  remaining  due. 

5538  (1066).  Where  b^  is  given  for  the  stay  of  execution,  and  the  de- 
fendttnt  against  whom  the  judgment  was  rendered  shall  die  before  the  same  is 
satisfied,  the  creditor  may  proceed  against  the  surety  in  the  undertaking  in  like 
manner  as  if  execution  had  been  issued  against  the  defendant,  and  returned  not 
satisfied  for  want  of  goods  and  chattels  whereon  to  levy. 

SALE  ON  EXECUTION. 

6539  (1067).  All  property  taken  in  execution  under  the  provisions  of  this 
title  shall  be  advertised  for  sale  at  four  of  the  most  public  places  within  the  pre- 
cinct where  such  property  was  seized,  at  least  ten  days  previous  to  the  time  ap- 
pointed for  such  sale,  which  shall  be  held  within  the  hours  of  ten  o^clock  A.  M.  and 
fear  o'clock  p.  m.,  at  the  house,  or  on  the  premises,  where  such  property  was  taken, 
or  at  one  of  the  most  public  places  within  the  precinct. 

See  23,  744  (37  N.  W.,  639). 

6640  (1068).  It  shall  not  be  lawful  for  any  justice  of  the  peace  who  issued 
the  execution,  nor  for  the  officer  holding  the  execution,  to  purchase,  either  di- 
rectly or  indirectly,  any  property  sold  on  such  execution.  And  any  justice  or  officer 
who  shall  offend  against  the  provisions  of  this  section  shall  forfeit  and  pay,  for 
every  such  offense,  any  sum  not  exceeding  one  hundred  dollars  nor  less  than  five 
dollars,  to  be  recovered  by  civil  action,  in  the  name  of  the  state  of  Nebraska,  before 
any  court  having  jurisdiction  thereof,  for  the  use  of  the  county  where  such  offense 
was  committed ;  and  shall,  moreover,  be  liable  to  the  action  of  the  party  issued 
thereby. 

6641  (1069).  When  any  cattle,  or  other  live  stock,  shall  be  taken  in  exo* 
cntion,  it  shall  be  the  duty  of  the  justice  who  issued  the  execution,  or  other  justice 
charged  with  the  duty  of  collecting  the  judgment  whereon  such  execution  issued,  to 
allow  the  officer  for  keeping  the  same  a  reasonable  compensationy  to  be  taxed 
and  collected  as  other  costs  in  the  suit. 

6642  (1070).  When  a  constable  or  sheriff  shall  levy  on  and  sell  any  goods  and 
chattels,  he  shall  make  out  and  annex  to  his  return  to  the  execution  in  virtue  of 
which  such  sale  was  made,  a  true  inventory  of  all  such  property^  and  of  each 
article  thereof,  and  the  price  at  which  the  same  was  sold. 

6643  (1071).  Where  a  constable  or  sheriff  shall  have  levied  on  any  ^oodsand 
chattels  which  remain  unsold  for  want  of  bidders  or  other  iust  cause,  it  shall  be 
his  duty  to  return,  with  the  execution,  a  schedule  of  all  such  goods  and  chattels. 
And  the  justice  shall,  unless  otherwise  directed  by  the  party  for  whom  such  execu- 
tion issued,  or  his  agent,  immediately  thereafter  issue  an  order,  thereby  command- 
ing any  officer  to  whom  the  same  may  be  directed  or  delivered,  to  expose  such 
property  for  sale ;  which  sale,  and  the  proceedings  thereon,  shall  be  the  same  as  if 
such  property  had  been  sold  on  the  original  execution. 

5644  (1072).  Any  officer  having  levied  on  goods  and  chattels,  of  which  he 

Eermits  the  party  against  whom  the  execution  issued  to  retain  the  possession,  is 
ereby  authorized  to  take  such  security  for  his  own  indemnity  as  he  may  reqaire 
that  such  property  shall  be  delivered  at  the  time  and  place  appointed  for  the  sale 
thereof. 

The  giving  of  this  bond  is  not  a  waiver  of  exemptions.     15,  439  (19  N.  W.,  644). 
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5545  (1073).  In  all  cases  where  any  lands  may  have  been  let,  reserving  reot 
in  kind,  and  when  the  crops  or  emblements  growing  or  grown  thereon  shall  be 
levied  on  or  attached,  by  virtue  of  any  execution,  attachment  or  any  other  pro- 
cess against  the  landlord  or  tenant,  the  interest  of  such  landlord  or  tenant,  against 
whom  such  process  did  not  issue,  shall  not  be  affected  thereby. 

Id  order  to  hold  ft  lien  on  crop  for  money  rent,  lea^e  mast  be  of  record  before  rigbls  of  thhd 
parties  intervene.     28, 175  (44  N.  W.,  106). 

5546  (1074).  In  cases  where  the  constable  or  sheriff  shall  make  it  appear 
to  the  satisfaction  of  the  justice  that  he  has  been  deprived  of  an  opportunity  of 
levying  an  execution  within  the  time  prescribed  by  this  chapter,  or  otlierwise  pre- 
vented from  making  the  whole  of  the  money  therein  required  to  be  made,  and  sliall 
make  return  to  the  justice  who  issued  the  same  to  that  effect,  such  justice  is  hereby 
authorized  and  required  to  issue  farther  pr0C688  of  execution  for  the  amount  of 
balance  remaining  unsatisfied,  which  shall  be  served  and  returned,  in  all  respeota^  as 
other  executions  are  under  this  chapter. 

CHAPTER  Xni.— OF  CX>NSrrABLES,  SHERIFFS,  AND  THEIR  DXJTIEB. 

6547  (1075).  All  constables  and  sheriffs  shall  be  ministerial  officers  in  jus- 
tices' courts,  in  their  respective  counties,  in  civil  and  criminal  cases,  and  civil  and 
criminal  process  may  he  executed  by  them  throughout  the  county. 

5548  (1076).  It  shall  be  the  duty  of  every  constable  to  serve  and  execute  all 
warrants,  writs,  precepts,  executions,  aud  other  process  to  him  directed  and  delivered, 
and  in  all  respects  whatever  to  do  and  perform  all  things  pertaining  to  the  office  of 
constable.  And  sheriffs  shall  have  all  the  powers  and  be  subject  to  all  the  liabil- 
ities of  constables  in  the  service  and  return  of  all  processes  issued  by  justices  of  die 
peace  in  their  respective  counties. 

5649  (1077).  In  discharging  their  duties,  constables  may  call  to  their  aid  tJie 

Sower  of  the  county,  or  such  assistance  as  may  be  necessary.  It  shall  be  the 
uty  of  every  constable  or  sheriff  to  make  due  return  of  all  process  to  him  di- 
rected and  delivered,  at  the  proper  office  and  on  the  proper  return  day  thereof;  or 
if  the  judgment  be  docketed  in  the  district  court,  appealed  or  stayed,  upon  which  he 
has  an  execution,  on  notice  thereof  to  return  the  execution,  stating  thereon  such  fiict 

5550  (1078).  It  shall  be  the  duty  of  every  constable  or  sheriff,  on  the  receipt 
of  any  writ  or  other  process  (subpoenas  excepted),  to  note  thereon  the  time  of  le- 
ceiving  the  same;  he  shall  also  state  in  his  return  on  the  same,  the  time  and  manner 
of  executing  it. 

5551  (1079).  No  officer  shall  make  a  return  on  any  process  of  "not  foundy** 
as  to  any  defendant,  unless  he  shall  have  been  once,  at  least,  to  the  usual  place  of 
residence  of  the  defendant,  if  such  defendant  have  any  in  the  county. 

5552  (1080).  It  shall  be  the  duty  of  every  constable  and  sheriff  to  apprehend 
^n  vi^w  or  warrant,  and  bring  to  justice  all  felons  and  disturbers  andviolaten 
of  the  criminal  laws  of  this  state,  to  suppress  all  riots,  affrays,  and  unlawful  assem- 
blies, which  may  come  to  his  knowledge,  and  generally  to  keep  the  peaoe  in  his 
proper  county. 

5553  (1081).  In  serving  all  process,  either  civil  or  criminal,  and  in  doing  his 
duties  generally,  when  not  otherwise  restricted  by  law,  the  authority  of  a  constable 
shall  extend  throughout  the  whole  county  in  which  he  may  be  appointed ;  and  id 
executing  and  serving  process  issued  by  a  justice  of  the  peace,  he  shall  have  and 
exercise  the  same  authority  and  powers  over  goods  and  chattels  and  the  persons 
of  parties  as  is  granted  by  law  to  a  sheriff,  under  Tike  process  issued  from  courts  of 
record. 

€k)D8table8  cannot  demand  fees  in  advance  for  summoning  jarors.     27^  400  (43  K.  W.,  177). 
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5554  (1082).  When  it  shall  become  the  duty  of  the  officer  to  take  the  body  of 
any  person  to  the  jail  of  the  county,  he  shall  deliver  to  the  sheriff  or  jailer  a  certified 
copy  of  the  execution,  oommitmenty  or  other  process,  whereby  he  holds  such  per- 
son in  custody,  and  return  the  original  to  the  justice  who  issued  the  same;  which 
<x>py  shall  be  sufficient  authority  to  the  sheriff  or  jailer  to  keep  the  prisoner  in  jail 
until  discharged  by  due  course  of  law. 

5555  (1083).  Constables  and  sheriffs  shall  pay  ovet  to  the  party  entitled 
thereto  all  money  receiyed  by  them  in  their  official  capacity,  if  demand  be  made 
by  such  party,  his  agent  or  attorney,  at  any  time  before  he  returns  the  writ  upon 
which  he  has  received  it;  if  not  paid  over  by  that  time,  be  shall  pay  the  same  to 
the  justice  when  he  returns  the  writ 

5556  (1084).  Constables  and  sheriffs  shall  be  liable  to  twenty  per  cent  penalty 
upon  the  amount  of  damages  for  which  judgment  may  be  entered  against  them,  for 
failing  to  make  return,  making  false  return,  or  failing  to  pay  over  money  by 
them  collected  or  received  in  their  official  capacity,  and  such  judgment  must  include, 
in  addition  to  the  damages  and  costs,  the  penalty  herein  provided.    * 

CHAPTER  XrV.— HJENERAL  PROVISIONS. 

6657  (1085).  The  provisions  of  this  code,  which  are  in  their  nature  applioa- 
1)10,  and  in  respect  to  which  no  special  provision  is  made  by  statute,  shall  apply  tO 
proceedings  before  juBtices  of  the  peace. 

Justice  may  probably  issne  snmmons  to  other  counties  to  bring  in  obligors  on  a  note.  27, 
581  (43  N.  W.,  347).    Cited,  18,  221  (13  N.  W.,  176). 

6658  (1086).  Every  justiee  must  keep  a  book,  denominated  a  docket,  in 
which  must  be  entered  by  him:  First — The  title  of  every  action  in  which  the  writ 
is  served,  or  where  the  parties  voluntarily  appear.  Second — The  date  of  the  writ, 
the  time  of  its  return,  and  if  an  order  to  arrest  the  defendant  or  attach  property 
was  made,  such  fact  must  be  stated,  together  with  the  affidavit  upon  which  such 
order  was  made.  Third — The  filing  of  the  bill  of  particulars  of  either  party,. and 
the  nature  thereof,  and  when  not-  of  too  great  length,  the  same  shall  be  entered  at 
length  on  the  docket.  Fourth — Which  of  the  parties,  if  either  of  them,  appear  at 
the  trial.  Fifth — Every  adjournment,  stating  on  whose  application,  whether  on 
oath  or  consent,  and  to  what  time.  Sixth — When  trial  by  jury  is  demanded,  the 
demand  must  be  stated,  and  by  whom  made,  the  names  of  the  jurors  selected,  and 
the  time  appointed  for  the  trial.  Seventh — The  names  of  the  jurors  who  appear  and 
of  those  sworn,  the  names  of  all  witnesses  sworn  and  at  whose  request.  Eighth — 
The  exceptions  to  the  ruling  of  the  justice,  on  questions  of  law,  taken  by  either 
party.  Ninth — ^The  verdict  of  the  jury,  and  when  received;  if  the  jury  disi^ree 
and  are  discharged,  that  fact  must  be  stated.  Tenth — The  judgment  of  the  justice, 
specifying  the  items  of  costs  included,  and  the  time  when  rendered.  Eleventh — ^The 
issuing  of  execution  and  orders  to  sell,  when  issued  and  to  whom,  the  renewals 
thereof,  if  any,  and  when  made,  the  return  and  when  made,  and  a  statement  of  any 
money  paid  to  the  justice,  and  by  whom.  Twelfth — The  giving  of  a  transcript  to 
be  filed  in  the  clerk^s  office,  and  when  given.  Thirteenth — If  appeal  be  taken,  the 
undertaking  and  the  time  of  entering  into  the  same,  and  by  which  party  taken. 
Fourteenth — ^The  undertaking  for  stay  of  execution,  and  the  time  of  giving  the 
same.  Fifteenth — The  satisfaction  of  the  judgment,  and  the  time  of  satisfying  the 
same. 

Clerical  mistakes  and  deficiencies  in  docket  held  not  reversible  error.  20,  424  (45  K.  W., 
•688).  The  docket  or  transcript  is  evidence  of  all  facts  required  to  be  shown  by  it,  bnt  not  of  other 
facte.     16,  226  (20  N.W.,  262,  636  and  877). 

6569  (1087).  The  several  particulars  in  the  last  section  specified  must  be 
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entered  under  the  title  of  tlie  action  to  which  they  relate,  and  at  the  time  ^hen 
they  occurred,  except  that  bills  of  exceptions  in  regard  to  the  rulings  on  questions 
of  law  or  evidence  need  not  be  entered  until  after  the  judgment,  unless  required  by 
the  justice  or  one  of  the  parties;  such  entries  in  a  justice's  docket,  or  a  transcript 
thereof,  certified  by  the  justice  or  his  successor  in  oiHce,  shall  be  evidence  to  prove 
the  facts  stated  therein. 

5560  (1088).  A  justice  must  keep  an  alphabetical  index  to  his  docket,  in 
which  must  be  entered  the  names  of  parties  to  each  judgment,  with  reference  to  the 
page  of  the  entry;  the  names  of  the  plaintifiPs  must  be  entered  in  the  index  in  the 
alphabetical  order  of  the  first  letter  of  the  family  names;  he  shall  number  the 
cases  progressively  upon  his  docket,  and  shall  correspondingly  number  the  papers 
in  each  case;  he  shall  keep  the  entire  papers  iu  each  action  together  and  in  pack- 
ages of  a  proper  and  convenient  size,  and  in  the  order  in  which  the  cases  are  num- 
bered on  his  docket. 

5561  (1089).  It  is  the  duty  of  every  justice,  upon  the  expiration  of  his  term 
of  office,  to  deposit  with  his  successor  his  official  docket,  as  well  his  own  as 
those  of  his  predecessor  which  may  be  in  his  custody,  together  with  all  files  and 
papers,  laws  and  statutes  pertaining  to  his  office,  there  to  be  kept  as  public  records 
and  property.  If  there  be  no  successor  elected  and  qualified,  or  if  the  office  become 
vacant  by  death,  removal  from  the  county,  or  otherwise,  before  his  saooessor  is 
elected  and  qualified,  the  docket  and  papers  in  the  possession  of  such  justice  must 
be  deposited  with  the  nearest  justice  in  the  county^  there  to  be  kept  until  a  sucoeaBor 
be  chosen  and  qualified,  then  to  be  delivered  over  to  such  successor  on  request. 

6562  (1090).  A  lustice  receiving  by  succession  or  on  deposit,  any  such  docket, 
papers,  and  laws,  shall,  if  requested,  give  a  receipt  therefor  to  the  person  from 
whom  he  receives  the  same. 

5563  (1091).  The  justice  with  whom  the  docket  of  another  may  be  deposited,, 
either  during  vacancy  or  as  a  successor,  is  hereby  authorized^  while  having  sDch 
docket  legally  in  his  possession,  to  issue  execution  on  any  judgment  there  entered 
and  unsatisfied,  and  not  docketed  in  the  district  court,  in  the  same  manner  and  with 
the  same  effect  as  the  justice  by  whom  the  judgment  was  rendered  might  have  done; 
to  take  bail  in  appeals  or  for  stay  of  execution,  to  issue  certified  transcripts  of  jodg- 
ments  on  such  docket,  and  proceed  in  all  cases  in  like  manner  as  if  the  same  had 
been  originally  had  or  instituted  before  him. 

5564  (1092).  In  case  of  sickness  or  other  disability,  or  necessary  absenoe  of 
a  justice^  at  the  time  appointed  for  trial,  another  justice  of  the  same  county  may, 
at  his  request,  attend  in  his  behalf,  and  shall  thereupon  become  vested  with  the 
powers,  for  the  time  being,  of  the  justice  before  whom  the  summons  was  returnable. 
In  that  case  the  proper  entry  of  the  proceeding  before  the  attending  justice,  sab- 
scribed  by  him,  must  be  made  in  the  docket  of  the  justice  before  whom  the  wril 
was  returnable.  If  the  case  be  adjourned,  the  justice  before  whom  the  summons 
was  returnable  must  resume  jurisdiction. 

5565  (1093).  The  summons,  execution,  and  every  other  paper  made  or  issued 
by  a  justice  must  be  filled  up  without  a  blank  to  be  filled  by  another;  otherwise 
it  is  void. 

5566  (1094).  A  justice,  at  the  request  of  a  party,  and  on  being  satisfied  thai 
it  is  expedient,  may  specially  depute  any  discreet  person  of  suitable  age,  and  not 
interested  in  the  action,  tO  serve  a  sununoilS  or  execution  with  or  without  an  or* 
der  to  arrest  the  defendants  or  to  attach  property.  Such  deputation  must  be  in 
writing  on  the  process. 

A  justice  has  do  general  power  to  appoint  a  constable.  16,  522  (19  N.  W.,  504).  A  depQt*- 
tiQD  in  these  words:  **  The  State  of  Nebraska  to  Job  Hathaway,  of  said  ooan^,  specially  dc^s- 
tized  to  serve  these  papers,  Greeting/'  held,  sufficient.     12»  41  (10  K.  W.,  466). 
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5567  (1095).  The  person  so  deputed  has  the  authority  of  a  constable,  in  re- 
lation to  the  service,  execution  and  return  of  such  process,  and  is  subject  to  the  same 
obligation,  but  there  can  be  no  fee  for  his  services  taxed  in  the  bill  of  costs. 

5568  (1096).  A  justice  may  punish  as  for  contempt,  persons  guilty  of  the 
following  acts,  and  no  others:  First — Disorderly,  contemptuous,  or  insolent  be- 
havior toward  the  justice,  tending  to  interrupt  the  due  course  of  the  trial  or  other 
judicial  proceedings  before  him.  Second — A  breach  of  the  peace,  boisterous  con- 
duct, or  violent  disturbance,  tending  to  interrupt  the  due  course  of  a  trial  or  other 
judicial  proceeding.  TTiird — Willful  resistance  m  the  presence  of  the  justice,  to  the 
execution  of  a  lawful  order  or  process  made  or  issued  by  him. 

See  ante,  sec.  5234. 

5569  (1097).  A  warrant  of  arrest  may  be  issued  by  such  justice,  on  which 
the  person  so  guilty  may  be  arrested  and  brought  before  the  justice,  when  an  op- 
portunity to  be  heard  in  his  defense  or  excuse  must  be  given.  The  justice  may 
thereupon  discharge  him  or  may  convict  him  for  the  o£Snse  and  adjudge  a  pun- 
ishment by  fine  or  imprisonment,  or  both ;  such  fine  not  to  exceed  twenty  dollars, 
and  such  imprisonment  ten  days. 

5670  (1098).  The  convictioni  specifying  particularly  the  offense  and  the  judg- 
ment thereon,  must  be  entered  in  his  docket;  a  warrant  of  commitment  to  the 
jail  of  the  county,  until  the  fine  be  paid,  or  for  the  term  of  imprisonment,  may  then 
be  issued ;  such  warrant  must  contain  a  transcript  of  the  entry  in  the  docket,  and 
the  same  must  be  executed  by  any  constable  or  sheriff  to  whom  it  may  be  given, 
and  by  the  jailer  of  the  county. 

5671  (1099).  When  a  person  intending  to  bring  an  action  before  a  justice  of 
the  peace  is  a  non-resident  of  the  county  in  which  he  intends  to  commence  such 
action,  the  justice  may,  previous  to  his  issuing  process,  require  such  person  to  give 
security  for  costs  of  suit,  which  may  be  done  by  depositing  a  sum  of  money, 
deemed  by  the  justice  to  be  sufiicient  to  discharge  the  costs  that  may  accrue  in  the 
action,  or  by  giving  an  undert^^king,  with  security  approved  by  the  justice,  payable 
to  the  adverse  party,  for  the  payment  of  all  costs  that  may  accrue  in  the  action.  If 
any  plaintiff  or  plaintifis,  after  commencing  an  action  before  a  justice  in  the  county 
in  which  he  or  they  reside,  afterwards  remove  out  of  the  county,  the  justice  may 
require  such  plaintiff  or  plaintiffs  to  deposit  a  sum  of  money,  equal  to  the  costs 
that  have  accrued,  and  that  probably  will  accrue,  or  require,  in  place  thereof,  that 
such  party  give  suflBcient  security  for  all  costs  that  have  accrued,  or  which  may  ac- 
crae  in  the  action,  and  in  default  to  do  either,  shall  enter  a  nonsuit  against  the 
plaintiff  or  plaintifis. 

5572  (1100).  In  all  actions  instituted  before  a  justice  of  the  peace,  founded 
upon  any  bond,  bill,  promissory  note,  or  other  instrument  of  writing,  for  the  pay- 
ment of  a  sum  of  money  certain,  of  which  the  whole  amount  of  money  promised 
therein  is  due,  it  shall  be  the  duty  of  the  plaintiff,  his  agent  or  attorney,  to  file 
^id  bond,  bill,  promissory  note,  or  other  written  evidence  of  indebtedness, 
upon  which  said  suit  is  brought,  with  such  justice  of  the  peace;  and  if,  upon  the 
trial,  judgment  shall  be  entered  thereon  in  favor  of  the  plaintiff,  such  bond,  bill,  • 
promissory  note,  or  other  instrument  in  writing  shall  be  retained  by  the  justice  so 
rendering  judgment,  who  shall  endorse  thereon  the  sum  for  which  he  shall  have  en- 
tered judgment  (provided  the  same  shall  in  nowise  exceed  one  hundred  dollars), 
and  shall  subscribe  his  name  thereto.  And  upon  payment,  or  tender  of  the  amount 
of  such  payment,  together  with  the  costs  accruing  thereon,  or  securing  the  payment 
of  the  same  by  putting  in  bail  for  the  stay  of  execution,  it  shall  not  be  lawful  for 
the  plaintiff  to  institute  any  other  suit  or  suits  upon  such  bond,  bill,  promissory 
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note,  or  other  instrument  of  writing,  for  the  recovery  of  any  other  snm  or  sums, 
the  payment  of  which  is  secured  by  the  same  bond,  bill,  promissory  note,  or  oth& 
written  evidence  of  indebtedness;  Provided^  That  when  an  appeal  shall  be  taken 
from  the  judgment  of  such  justice,  it  shall  be  his  duty  to  transmit  any  bond,  bill, 
promissory  note,  or  other  written  evidence  produced  before  him  on  trial,  to  the  derk 
of  the  district  court  to  which  such  cause  shall  have  been  appealed,  on  or  before  the 
second  day. of  the  term  of  the  court  next  after  taking  such  appeal;  Provided,  aho^ 
That  nothing  herein  contained  shall  be  construed  to  lessen  or  in  anywise  affect  the 
right  which  a.ny  creditors  now  have  to  demand  from  any  justice  of  the  peace  any 
joint  and  several  obligation,  for  the  purpose  of  prosecuting  any  party  to  said  obli- 
gation, other  than  the  party  against  whom  judgment  may  have  been  rendered. 

A  justice  has  jariadiction  in  actions  on  note  or  other  instrnment  in  writing  np  to  $S200.  18, 
3e5  (26  N.  W.,  364).     Cited,  18,  227  (13  N.  W.,  207). 

See.  5573.  *'An  act  concerning  the  mode  of  proving  written  instmnientB  before  Jnatioet  of  Uie 
peace."    1873.    In  force  Febmary  la    G.  8.  p,  717. 

5573.  That  in  all  civil  actions  before  lustices  of  the  peace,  in  which  the  defend- 
ant has  been  served  with  summons  in  this  state,  it  shall  not  be  necessary  to 
prove  the  execution  of  any  bond,  promissory  note,  bill  of  exchange,  or  other  wiit- 
ien  instrument,  or  any  endorsement  thereon,  upon  which  the  action  is  broagbt,  or 
set-off  or  counter-claim  is  based,  unless  the  party  sought  to  be  charged  as  the  maker, 
acceptor,  or  endorser,  of  such  bond,  promissory  note,  or  bill  of  exchange,  or  other 
written  instrument,  shall  make  and  file  with  the  justice  of  the  peace,  before  whom 
the  suit  is  pending,  an  affidavit  that  such  instrument  was  not  made,  given,  subecribed, 
accepted,  or  endorsed  by  him. 

Proof  of  execotion  need  not  be  made  onleoB  denied  as  here  provided.  18, 186  (24  N.  W.,  797). 
Cited,  14,  250  (15  N.  W.,  216). 

6574  (1101).  It  shall  not  be  lawftil  for  any  jasttce  of  the  peace  to  pur- 
chase any  judgment  upon  any  docket  in  bis  possession;  and  for  so  doing,  and  for 
Qvery  such  offense  such  justice  shall  forfeit  and  pay  a  sum  not  more  than  fifty  d<d- 
lars,  nor  less  than  ten  dollars,  to  be  recovered  by  an  action  before  any  court  having 
jurisdiction  thereof,  and  when  collected,  shall  \)e  paid  into  the  treasury  of  the  coanty 
where  such  offense  was  committed. 

6576  (1102).  The  proyisions  of  this  title  do  not  apply  to  proceedings  in 
actions  or  suits  pending  when  it  takes  effect.  They  shall  be  conducted  to  final 
judgment  and  determination  in  all  respects  as  if  it  had  not  been  adopted. * 

6676  (1103).  Justices  of  the  peace  shall  have  jorisdiction  id  all  cases  where 
the  sum  in  question  does  not  exceed  two  hundred  dollars,  except  in  cases  limited  ia 
this  title. 

Raised  from  one  hundred  dollars,  1881,  p.  209.  The  words  *'sam  in  qneaiion  "  caniioft  B«ft 
Um  amonnt  claimed  by  plaintifE:    11,  464  (9  K.  W.,  637);  16,  668  (19  N.  W.,  608). 
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PART  L— CRIMES  AND  OFFENSES. 

CHAPTER  I.— Accessories  in  Felony. 

6577  (1).  If  any  person  shall  aid»  abet^  or  procure  any  other  person  to  com« 
mit  any  telonjf  every  person  so  offending  shall,  upon  conviction  thereof,  be  im« 
prisoned  in  the  penitentiary  for  any  time  between  the  respective  periods  for  which 
the  principal  offenders  could  be  imprisoned  for  the  principal  offense;  or,  if  snob 

S principal  offender  would,  on  conviction,  be  punishable  with  death,  or  be  imprisoned 
or  life,  then  such  aider,  abettor,  or  procurer  shall  be  punished  with  death,  or  be  im- 
prisoned for  life,  the  same  as  the  principal  offender  would  be. 

6678  (2).  An  accessory  after  the  fact  is  a  person  who,  after  full  knowledge 
that  a  felony  has  been  committed,  conceals  it  from  the  magistrate,  or  harbors  and 
protects  the  person  charged  with  or  found  guilty  of  the  crime.  Any  person  found 
guilty  of  being  an  accessory  after  the  fact  shall  be  imprisoned  in  the  jail  of  the 
county  for  any  term  not  exceeding  two  years,  and  fined  in  a  sum  not  exceeding  five 
hundred  dollars,  in  the  discretion  of  the  court,  to  be  regulated  by  the  circumstances 
of  the  case  and  the  enormity  of  the  crime. 

Aoceflsories  after  the  fact  wiU  not  warrant  conviction  nndei  an  indictment  for  mnrder. 
S   88. 

CHAPTER  II.— Homicide  and  Foeticide. 

5679  (3).  K  any  person  shall  purposely,  and  of  deliberate  and  premeditated 
malice,. or  in  the  perpetration  or  attempt  to  perpetrate  any  rape,  arson,  robbery,  or 
burdary,  or  by  admin]st^ring  poison,  or  causing  the  same  to  be  done,  kill  another; 
or,  if  any  person,  by  willful  and  corrupt  perjury,  or  by  subornation  of  the  same, 
shall  purposely  procure  the  conviction  and  execution  of  any  innocent  person,  every 
person  so  offending  shall  be  deemed  guilty  of  murder  in  the  first  degree,  and, 
upon  conviction  thereof,  shall  suffer  death. 

Harder  may  be  proeecnted  by  information  instead  of  indictment  29,  440  (45  N.  W.,  451), 
Borden  of  proof  in  this  crime  does  not  shift;  every  essential  element  of  charge  mast  be  established 
2^9  624  (39  N.  W.,  790).  Killing  mast  have  been  done  not  only  purposely^  bat  also  with  delibera" 
-tion  and  premedUaUon,  14,  568  (17  N.  W.,  115).  22,  559  (a5  N.  W.,  384).  Harder  in  first  degree 
restricted  to  cases  where  deliberation  was  shown  to  have  taken  place  before  commission  of  crime. 
6,  136;  24,  623  (39  N.W.,  790).  Halice;  definition;  presnmption;  self-defense;  rales;  degree  of 
t^meqaestionforjnry.  24,  838  (40  N.  W.,  420).  Halice  defined.  23,  756  (37  N.  W.,  630).  See 
6,  145;  16,  352  (20  N.  W.,  289). 

6680  (4).  If  any  person  shall  purposely  and  maliciously,  but  without  delibera- 
tion and  premeditation,  kill  another,  every  such  person  shall  be  deemed  guilty  of 
murder  ill  the  second  degree;  and,  on  conviction  thereof,  shall  be  imprisoned  ii| 
the  penitentiary  not  less  than  ten  years,  or  during  life,  in  the  discretion  of  the  eourt. 

See  16,  214  (18  N.  W.,  129);  18,  64  (24  N.  W,  390);  26,  387  (41  N.  W.,  951). 

•**An  act  to  tftablish  a  orimin«l  code."  1873.  In  force  September  1.  G.  S.,  p,  719  Thli  tot  Is  sabstan- 
tiaUr  an  adoption  of  the  criminal  code  of  Ohio,  and  the  construction  given  to  It  by  the  courts  of  thatstatels  bind- 
ing bare.  Sea  18,  78  (24  N.  W.,  890).  Later  acts  which  do  not  expressly  amend  this  code,  but  whose  subject-mal- 
ter  la  analogous  to  some  of  its  prorislons,  are  inserted  In  appropriate  places  and  may  be  diitingnlshed  from  the 
original  bj  the  abaeuce  of  duplicate  aection  numbering. 

PREVIOUS  CRIMINAL  CODEa 

1.  Criminal  coda  (being  part  fourth  of  the  code  of  Iowa).  185ft,  p.  225. 

2.  "An  act  to  establish  a  criminal  code  for  the  territory  of  Nebraska."    1868.  p.  41. 

8.  The  crixninal  odde  adopted  as  a  part  of  the  Revised  Statutes  of  1866  (p.  692).  This  appears  to  haye  beeit 
aaalnly  a  reenaotment.  with  additions,  or  the  criminal  code  of  1858  which  it  repeals  (p.  688). 

(1123) 
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5581  (5).  If  any  person  shall  unlawfully  kill  another  without  malice,  either 
upon  a  sudden  quarrel,  or  unintentionally,  while  the  slayer  is  in  the  commission  of 
some  unlawful  act,  every  such  person  shall  be  deemed  guilty  of  mailBlailgllter; 
and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  penitentiary  not  more  than 
ten  years  nor  less  than  one  year. 

5582  (6).  Any  physician  or  other  person  who  shall  administer,  or  advise  to 
be  administered,  to  any  pregnant  woman  with  a  vitalized  embryo  or  foetus,  at  any 
stage  of  utero-gestation,  any  medicine,  drug,  or  substance  whatever,  or  who  shall  use 
or  employ,  or  devise  to  be  used  or  employed,  any  instrument  or  other  means  with  in- 
tent thereby  to  destroy  such  yitalized  embryo  or  foetus,  unless  the  same  shall 
have  been  necessary  to  preserve  the  life  of  the  mother,  or  shall  have  been  advised 
by  two  physicians  to  be  necessary  for  such  purpose,  shall,  in  case  of  the  death  of 
such  vitalized  embryo,  or  foetus,  or  mother,  in  consequence  thereof,  be  imprisoned 
in  the  penitentiary  not  less  than  one  nor  more  than  ten  years. 

CHAPTER  III. — Fighting  by  Agreement.    . 

5583  (7).  .If  any  person  shall  actually  engage  as  a  principal  in  any  premeditated 
fight  or  contention,  commonly  called  a  prize  fight,  every  person  so  offending  shall 
be  imprisoned  in  the  penetentiary  not  less  than  one  year  nor  more  than  ten  years, 
and  pay  the  costs  of  prosecution. 

5584  (8).  If  any  person  shall  engage,  or  be  concerned  in,  or  attend  any  snob 
fight  or  contention  as  is  described  in  the  last  preceding  section,  as  backer,  trainer, 
second,  umpire,  assistant,  or  reporter,  every  person  so  offending  shall,  on  conviction, 
be  fined  in  any  sum  not  less  than  five  dollars  nor  more  than  one  hundred  dollars, 
and  imprisoned  in  the  jail  of  the  county  n6t  less  than  ten  days  nor  more  than  three 
months,  and  pay  the  costs  of  prosecution. 

Fine  reduced  from  fifty  and  one  hundred  dollars.    1875,  p.  21. 

5585  (9).  If  any  person  shall  engage  in  or  fight  a  duel  with  another,  or  shall 
be  second  to  such  person  who  shall  fight  a  duel,  or  if  any  person  shall,  by  word, 
message,  letter,  or  in  any  other  way,  challenge  another  to  fight  a  duel,  or  shall  ac- 
cept a  challenge  to  fight  a  duel,  although  no  duel  be  fought,  or  shall,  knowingly,  be 
the  bearer  of  such  challenge,  or  shall  advise,  prompt,  encourage,  or  persuade  any 
person  to  fight  a  duel,  or  challenge  another  to  fight  a  duel,  whether  such  duel  be 
fought  or  not,  every  person  so  offending  shall  be  imprisoned  in  the  penitentiary  not 
more  than  ten  years,  nor  less  than  one  year,  and  shall  forever  after  be  incapable  of 
holding  any  office  of  honor,  profit,  or  trust  within  this  state;  Provided,  however ^  If 
death  ensue  from  such  duel,  the  person  or  persons  concerned  shall  be  deemed  guilty 
of  murder,  and  shall  be  punished  for  murder  in  the  first  or  second  d^ree  (as  the 
case  may  be),  as  is  provided  in  this  act,  anything  in  this  section  to  the  contrary  not- 
withstanding. 

5586  (10).  [AflBray,] — If  any  two  persons  shall  agree  and  willfiilly  fight  or 
box  at  fisticuffs,  the  persons  so  offending  shall  be  deemed  guilty  of  an  affray,  and,  opon 
conviction  'thereof,  shall  be  fined,  each,  in  a  sum  not  exceeding  fifty  dollars,  or  be  im- 
prisoned in  the  county  jail  not  exceeding  ten  days,  or  both,  at  the  discretion  of  the 
court. 

CHAPTER  IV. — ^Violence  to  Persons  not  Rbsultino  in  Death. 

5587  (11).  If  any  person  shall  have  carnal  knowledge  of  his  daughter 
or  sister  forcibly  and  against  her  will,  every  such  person  so  offending  shall  be 
deemed  guilty  of  rape  and  shall  be  imprisoned  in  the  penitentiary  duringr  life. 

5588  (12).  If  any  person  shall  have  carnal  knowledge  of  any  other  woman. 
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or  femalo  child^  than  his  daughter  or  sister,  as  aforesaid,  forcibly  and  against  her 
will ;  or  if  any  male  person,  of  the  age  of  eighteen  years  or  upwards,  shall  carnally 
know  or  abuse  any  female  child  under  the  age  of  fifteen  years,  with  her  consenti 
every  such  person  so  offending  shall  be  deemed  guilty  of  a  rape,  and  shall  be  im« 
prisoned  in  the  penitentiary  not  more  than  twenty  nor  less  than  three  years. 

Age  of  male  raised  from  seventeen  and  of  female  from  ten,  1887,  p.  660.  Delay  by  prosecn* 
triz  in  making  complaint,  a  strong  indication  that  charse  is  false.  27.  692  (43  N.  W.,  425). 
Emission  is  presumed  from  the  fact  of  actual  penetration.  14,  208  (15  N.  W.,  355).  Prosecutrix 
<M>mpetent  witness;  prosecutrix  not  required  to  elect  on  which  count  she  will  proceed.  Indictment 
definition  of  rape.  6,  282.  Not  necessary  that  there  should  be  corroborating  evidence  to  particular 
fact  of  the  rape,  facts  and  circumstances  which  tend  to  support  testimony  of  prosecutrix.  22,  333 
(35  N.  W.,  195).  Carnal  knowledge  with  consent  of  female,  though  tardily  given  and  after  exer- 
cise of  force,  not  rape.  27,  93  (42  N.  W.,  903).  Prosecutrix  must  resist,  when  and  to  what  extent. 
1 1,  27  (9  N.  W.,  38).  It  is  not  necessary  to  prove  that  the  female  was  a  <*  child  "  but  only  that  she 
was  not  fifteen.     26,  40  (40  N.  W.,  596).    See  28,  821  (45  N.  W.,  53;. 

6589  (13).  If  any  person  shall  forcibly,  and  by  violence,  or  by  putting  in  fear, 
take  from  the  person  of  another  any  money  or  personal  property,  of  any  value 
whatever,  with  the  intent  to  rob  or  steal,  every  person  so  offending  shall  be  deemed 
guilty  of  robbery,  and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  fifteen  nor  less  than  three  years. 

5690  (14).  If  any  person  shall  assault  another  with  intent  to  commit  a 
murder,  rape,  or  robbery  upon  the  person  so  assaulted,  every  person  so  offending 
shall  be  imprisoned  in  the  penitentiary  not  more  than  fifteen  nor  less  than  two 
years. 

6691  (16).  If  any  person  shall  voluntarily,  unlawfully,  and  on  purpose  cut  or 
bite  the  nose,  lip  or  lips,  ear  or  ears,  or  cut  out  or  disable  the  tongue,  put  out  an 
eye,  slit  the  nose,  ear,  or  lip,  cut  or  disable  any  limb  or  member  of  any  person,  with 
intent  to  murder,  kill,  maim,  or  disfigure  such  person,  every  person  so  offending 
shall  be  imprisoned  in  the  penitentiary  not  more  than  twenty  years  nor  less  than  one 
year. 

5592  (16).  If  any  person  shall  maliciously  shoot,  stab,  CUt,  or  shoot  at  any 
other  person,  with  intent  to  kill,  wound,  or  maim  such  person,  every  person  so  of- 
fending shall  be  imprisoned  in  the  penitentiary  not  more  than  twenty  years  nor  less 
than  one  year. 

Prisoner  charged  with  shootiog  with  intent  to  ^oand  or  intent  to  kill  prosecntor  not  required 
to  elect  on  which  count  he  will  prc^eed.  8,  486.  *'  Malicionsly  "  not  necessary  to  a  good  indict* 
ment.     17,  224  (22  N.  W.,  459). 

6693  ^17).  If  any  person  shall  unlawfiilly  assault  or  threaten  another 
in  a  menacmg  manner,  or  shall  unlawfully  strike  or  wound  another,  the  person  so 
offending  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars,  or  imprisoned  in  the  jail  of  the  county  not  exceeding  three  months, 
or  both,  in  the  discretion  of  the  court,  and  shall,  moreover,  be  liable  to  the  suit  of 
the  party  injured. 

Pnnishment  reduced  from  |150  and  three  months,  1875,  p.  2.  One  who  is  present  and  "aids,** 
«Dd  **abets  "  is  a  principal.     11,  258  (9  N.  W.,  67). 

See.  5594.  "An  act  to  punish  the  giving  provocation  for  assault."  1887,  p.  657.  In  foroe 
Julj  1. 

6594.  That  any  person  who  shall  intentionally  provoke  or  attempt  to  pro- 
voke an  assaidt  upon  himself  or  another  by  the  uttering  of  grossly  vile  and  in- 
sulting epithets  applied  to  the  assaulting  party,  or  one  so  tempted  to  commit  an 
assault,  snail  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  exceeding  ten  dollars  ($10),  or  be  imprisoned  in  the  county 
jail  not  exceeding  ten  days. 
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Sees.  5595  and  5596.  "An  act  to  provide  for  the  punishment  of  persons  gnilty  of  an  assavll 
tipon^otber  with  intent  to  inflict  great  bodily  injury,  and  for  the  punishment  of  persons  gnilty  of 
an  assault  upon  another  person  with  intent  to  kill  the  person  assaulted."  1889,  p.  385.  In  forea 
June  30. 

5695.  That  if  any  persoD  assault  another  with  intent  to  inflict  a  great 
bodily  injury,  he  shall  be  punished,  on  conviction  thereof,  by  imprisonmeiit  in 
the  penitentiary  for  not  less  than  one  (1)  year  nor  more  than  five  (5)  years. 

5696.  If  any  person  shall  assanlt  another  with  the  intent  tO  kill  the  persoii 
BO  assaulted,  every  person  so  offending  shall  be  imprisoned  in  the  penitentiary  not 
less  than  one  (1)  nor  more  than  ten  (10)  years. 

See  6, 418.  MM,  void.  Shicklett  v.  StaU,  81,  —  (48  N.  W.,  820). 
'  5597  (18).  Any  person  or  persons  who  shall  kidnap  or  forcibly  or  franda- 
lently  carry  off  or  decoy  out  of  this  state  any  person  or  persons,  or  shall  arrest  or 
imprison  any  person  or  persons,  with  the  intention  of  having  such  person  or  persons 
carried  out  of  the  state,  unless  it  be  in  pursuance  of  the  laws  thereof,  shall  be  oon- 
fined  in  the  penitentiary  not  less  than  three  nor  more  than  seven  years,  and  shall, 
moreover,  be  liable  for  the  costs  of  prosecution. 

5598  (19).  False  imprisonment  is  the  unlawful  violation  of  the  peraonal 
liberty  of  another,  and  consists  in  confinement  or  detention  without  sufficient  legal 
authority.  Any  person  convicted  of  false  imprisonment  shall  be  fined  in  any  som 
not  exceeding  five  hundred  dollars,  or  imprisoned  not  exceeding  one  year  in  the 
county  jail. 

5599  (20).  Every  person  who  shall  maliciously  or  forcibly  or  fraadalenUy 
lead,  take  or  carry  away,  or  decoy,  or  entice  away,  any  child  under  the  age  of 
ten  years,  with  intent  unlawfully  to  detain  or  conceal  such  child  from  its  parent  or 

E rents,  or  guardian,  or  other  person  having  the  lawful  charge  of  such  child^  shall 
imprisoned  in  the  penitentiary  not  more  than  seven  years  nor  less  than  one  year. 

5600  (21).  Every  person  who  shall  liarbor  or  conceal  with  intent  to  d^ain 
from  its  parent  or  parents,  or  guardian,  any  child  under  the  age  of  ten  years,  so 
led,  taken,  carried,  decoyed,  or  enticed  away,  as  in  the  preceding  section  specified, 
shall,  upon  conviction  thereof,  be  imprisoned  in  the  penitentiary  not  more  than  sevea 
years  nor  less  than  one  year. 

CHAPTER  V. — Offenses  Against  Public  Peace  and  JusncB. 


5601  (22).  Any  person  or  persons  residing  in  this  state,  who  shall  levy 

against  this  state,  or  the  United  States  of  America,  or  shall  knowingly  adhere  to 
the  enemies  of  this  state,  or  the  United  States,  giving  them  aid  and  comfort,  shall  be 
deemed  guilty  of  treason  against  the  state  of  Nebraska,  and  shall  be  imprisoned 
in  the  penitentiary  during  life. 

5602  (23).  Any  person  or  persons  residing  within  this  state,  who  shall  sur- 
render or  betray,  or  be  in  any  way  concerned  in  the  surrendering  or  betray- 
ing any  military  post,  fortification,  arsenal,  or  military  stores  of  this  state,  or  the 
United  States,  into  the  possession  or  power  of  any  enemies  of  either,  or  shall  supply 
arms  or  ammunition  or  military  stores  to  such  enemies,  or  who  shall  unlawfully  and 
without  authority  usurp  possession  and  control  of  any  such  military  post,  fortification, 
arsenal,  or  military  stores,  or,  having  knowledge  of  any  treason  against  this  state  or 
the  United  States,  shall  willfully  omit  or  refuse  to  give  information  thereof  to  the 

Kvernor,  or  some  judge  of  this  state,  or  to  the  president  of  the  United  States,  shall 
imprisoned  in  the  penitentiary  not  less  than  ten  years  nor  more  than  twenty  years* 

5603  (24).  If  any  person  shall,  within  this  state,  begin  or  set  on  foot,  or  pro- 
vide or  prepare  the  means  for  any  unauthorized  military  expedition  or  enter- 
prise, to  be  carried  on  from  thence  against  the  territory  or  people  of  any  of  the 
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United  StateSy  every  person  so  offending  shall  be  punished  by  imprisonmoit  in 
the  penitentiary  not  less  than  one  nor  more  than  ten  years. 

5604  (26).  Whoever  shall  carry  a  weapon  or  weapons  concealed  on  or 
about  his  person^  such  as  a  pistol^  bowie-knife,  dirk,  or  any  other  dangerous  weapon, 
on  conviction  of  the  first  offense  shall  be  fined  not  exceeding  one  hundred  dollars, 
or  imprisoned  in  the  county  jail  not  more  than  thirty  days,  and  for  the  second  of- 
fense not  exceeding  one  hundred  dollars  or  imprisoned  in  the  county  jail  not  more 
than  three  months,  or  both,  at  the  discretion  of  the  court;  Provided^  howeoer,  If  it 
shall  be  proved  from  the  testimony  on  the  trial  of  any  such  case  that  the  accused 
was,  at  tne  time  of  carrying  any  weapon  or  weapons  as  aforesaid,  engaged  in  the 
pursuit  of  any  lawful  business,  calling,  or  employment,  and  the  circumstances  in 
which  he  was  placed  at  the  time  aforesaid  were  such  as  to  justify  a  prudent  man  in 
oarryine  the  weapon  or  weapons  aforesaid,  for  the  defense  of  his  person,  property, 
or  family,  the  accused  shall  be  acquitted. 

Fine  redaoed  from  1 100  and  $500, 1675,  p.  3. 

6605  (26).  If  three  or  more  persons  shall  assemble  together  with  intent 
to  do  any  unlawflll  aoty  with  force  and  violence,  against  the  person  or  property 
of  another,  or  to  do  any  unlawful  act  against  the  peace;  or,  being  lawfully  assem- 
bled, shall  agree  with  each  other  to  do  any  unlawful  act  as  aforesaid,  and  shall  make 
any  movement  or  preparation  therefor,  the  persons  so  offending  shall  be  fined  in  any 
sum  not  exceeding  one  hundred  dollars,  and  be  imprisoned  in  the  jail  of  the  oounty 
not  exceeding  three  months. 

Fine  redaoed  from  |100, 1875,  p.  3.  Owner  of  baildiDg  maj  be  goiltj  for  nnlawfally  enters 
ingsame.     15,560  (^N.  W.,  33).    See  16,  30  (19  N.  W.,  612). 

5606  (27).  Whenever  three  or  more  persons  shall  be  assembled  as  aforesaid, 
and  proceea  to  commit  any  of  the  offenses  aforesaid,  it  shall  be  the  duty  of  all  judges, 
justices  of  the  peace,  and  sheriff,  and  all  ministerial  officers,  immediately,  upon  act- 
ual view,  or  as  soon  as  may  be,  on  information,  to  diake  proclamatioil  in  the  hear- 
ing of  such  offenders,  commanding  them  in  the  name  of  the  state  of  Nebraska  to 
disperse  and  depart  to  their  several  homes  or  lawful  employments;  and  if,  upon 
such  proclamation,  such  persons  shall  not  disperse  and  depart  as  aforesaid,  it  shall 
be  the  duty  of  such  judges,  justices  of  the  peace,  and  sheriffs,  and  all  other  minister- 
ial officers,  respectively,  to  call  upon  all  persons  near,  and,  if  necessary,  throughout 
the  oounty,  to  aid  and  assist  in  dispersing  and  taking  into  custody  all  persons  as- 
sembled as  aforesaid ;  and  military  officers  and  others,  called  on  as  aforesaid,  and 
refiising  to  render  immediate  assistance,  shall  each  be  fined  in  any  sum  not  exceeding 
twenty-five  dollai^ 

5607  (28).  If  any  person  shall  forcibly  obstruct  any  of  the  authorities  afore- 
said, or  if  any  three  or  more  persons  shall  continue  together  after  proclamation  made 
as  aforesaid,  or  attempted  to  be  made,  and  prevented  by  such  rioters ;  or,  in  case  of 
the  proclamation,  any  three  or  more  persons,  being  assembled  as  aforesaid,  shfiU 
oommit  any  unlawful  act  as  aforesaid,  every  such  offender  shall  be  fined  in  any  sum 
not  exceeding  one.hundred  dollars,  and  imprisoned  in  the  jail  of  the  county  not  ex- 
ceeding three  months ;  and  shall,  moreover,  find  security  for  good  behavior  and  to 
keep  the  peace  for  a  time  not  exc^ing  one  year. 

Pnniehmeiit  cfaaoged  from  $500  and  thirty  days,  1875,  p.  3. 

5608  (29).  If  any  of  the  persons  so  unlawfully  assembled  shall  be  killed, 
maimed,  or  otherwise  iiguredi  in  consequence  of  resisting  the  judges  or  others 
ID  dispersing  and  apprehending  them,  or  in  attempting  to  disperse  and  apprehend 
them,  said  judges,  justices  of  the  peace,  sheriffs,  and  other  ministerial  officers,  and 
others  acting  by  their  authority,  or  the  authority  of  either  of  them,  shall  be  holden 
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guiltless;  Provided,  Such  killing,  maimiDg^  or  injury  shall  take  plaoe  in  ooose- 
quence  of  the  use  of  necessary  and  proper  means  to  disperse  or  appr^end  way  such 
persons  so  unlawfully  assembled. 

6609  (30).  If  any  person  shall  abose  any  judge  or  justice  of  the  peace,  reoflt 
or  abuse  any  sheriff,  constable,  or  other  officer,  in  the  execution  of  his  office,  the 
person  so  offending  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  or 
imprisoned  in  the  jail  of  the  county  not  exceeding  three  months,  or  both,  at  the  dis- 
cretion of  the  court.  ^ 

Panishment  chaDged  from  1200  and  thirty  days,  1875,  p.  4. 

5610  (31).  If  any  person  shall  rescue,  by  force,  any  offender,  charged  witht 
or  convicted  of,  any  offense,  by  the  laws  of  this  state  made  punishable  with  im- 
prisonment, from  any  jail  or  other  place  of  confinment,  or  from  the  custody  of  any 
officer,  or  other  person  charged  with  the  safe  keeping  of  such  offender,  every  person 
so  offending  shall  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  and  be 
imprisoned  in  the  jail  of  the  county  not  exceeding  thirty  days. 

5611^  (32).  If  any  person  or  persons  shall  at  any  time  interrupt  or  molest  any 
religious  society  or  any  member  thereof;  or  any  persons  when  meeting  or  met 
together  for  the  purpose  of  worship,  or  performing  any  duties  enjoined  on,  or  ap- 
pertaining to  them,  as  members  of  such  society,  the  person  or  persons  so  ofieoding 
shall  be  &ied  in  any  sum  not  exceeding  twenty  dollars;  Provided,  That  this  section 
shall  not  be  so  construed  as  to  deprive  any  religious  society  of  the  right  of  laying 
hands  upon  the  person  or  persons  who  may  be  disturbing  the  congregation,  and 
turning  him  or  them  out  of  the  church  or  place  of  worship. 

An  ioformAtioo  "willfully,  malicionslj,  nnlawfhlly  intenUpt,  molest,  and  disturb  a  reUsiom 
flodetj,  to-wit,  the  Welsh  Presbyterian  church,"  is  good.     28,  496  (44  N.  W.,  658). 

5612  (33).  If  any  person  or  persons  shall  be  found  making  or  exciting 
any  contention  or  disturbance  at  any  tavem,  court,  election,  or  other  meet* 
ings  of  the  citizens  for  the  purpose  of  transacting  or  doing  any  business  apper- 
taining to,  or  enjoined  on  them,  the  pei*son  or  persons  so  offending  shall  be  fined  in 
any  sum  not  exceeding  five  dollars,  nor  less  than  fifty  cents,  each,  and,  if  necessary, 
imprisoned  until  such  meeting  shall  be  ready  to  disperse. 

5613  (34).  If  any  person  or  persons  shall  hereafter  willfully  disturb,  molest, 
or  interrupt  any  literary  society,  SChool,  or  society  formed  for  the  intellectual 
improvement  of  its  members,  or  any  other  school  or  society  organized  under  any 
law  of  this  state,  or  any  school,  society,  or  meeting  formed  or  convened  for  im- 
provement in  music,  letters,  or  for  social  amusement,  sudi  person  or  persons  so  crf*- 
fending  shall  be  fined  in  any  sum  not,  loss  than  five  nor  more  than  twenty  dollars. 

Person  charged  with  dietnrbiDg  a  school  meeting  may  prove  that  he  was  member  of  school 
board  and  was  present  in  the  discharge  of  his  duties.    6, 172. 

5614  (35).  If  any  county  surveyor,  or  deputy  surveyor,  shall  be  molested 
or  prevented  from  doing  or  performing  any  of  his  official  duties,  by  means  of  the 
threats  or  improper  interference  of  any  person  or  persons,  sucji  surveyor  shall  call 
on  the  s^le^iff  of  the  county,  who  shall  accompany  him,  and  remove  all  force;  and 
the  person  or  persons  thus  threatening,  or  improperly  interfering  with  any  surveyor, 
while  performing  his  official  duties,  shall  be  fined  in  a  sum  not  exceeding  one  hun- 
dred dollars;  and,  moreover,  be  liable  for  all  damages  by  any  person  sustained  by 
the  hindrance  of  the  surveyor,  and  also  for  all  expenses  and  costs  that  may  accrue  in 
consequence  of  the  attendance  of  the  sheriff. 

5615  (36).  [Neglect  by  conservators  of  the  peace.] — If  any  judge,  jus- 
tice of  the  peace,  sheriff,  or  other  officer  bound  to  preserve  the  public  peace  shall 
have  knowledge  of  an  intention  on  the  part  of  any  two  persons  to  fight  with  any 
deadly  weapon  or  weapons,  and  such  officer  shall  not  use  and  exert  his  official  aa- 
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tbority  to  arrest  the  parties  and  prevent  the  duel,  every  such  ofiSoer  shall  be  fined 
not  exceeding  one  hundred  dollars. 

6616  (37).  If  any  person  or  persons  shall^  corruptly  or  by  threats,  or  force, 
endeavor  to  influence,  intimidate,  or  impede,  any  juror,  witnesB,  or  officer, 
in  any  court  of  this  state,  in  the  discharge  of  his  duty,  or  shall  corruptly,  or  by 
threats  or  force,  obstruct  or  impede,  or  endeavor  to  obstruct  or  impede,  the  due 
itdniinistration  of  justice  therein,  every  person  or  |>ersons  so  offending  shall 
be  punished  by  fine,  not  exceeding  one  hunared  dollars,  or  by  imprisonment,  not 
•exceeding  twenty  days,  or  both. 

EndeftTor  of  proeecotiog  attorney  to  diasnade  witaeflses  £rom  testifying,  criticised.  24,  723 
<40N.W.,  302). 

CHAPTER  VI. — Attempts  and  Inducements  to  Poisoning  and  Abortion. 

5617  (38).  If  any  person  or  persons  shall  administer  poiscm  to  another 
with  the  intent  to  destroy  or  take  the  life  of  the  person  or  persons  to  whom  the 
same  shall  be  adminifrtered,  or  do  him,  her,  or  them  an  injury,  or  if  any  person 
or  persons  shall  mix  poison  in  water,  food,  drink,  or  medicine  with  the  aforesaid 
intent,  the  person  or  persons  so  offending,  their  aiders  and  abettors,  shall  be  impris- 
oned in  the  penitentiary  not  more  than  fifteen  nor  less  than  two  years. 

5618  (39).  Any  physician  or  other  person  who  shall  willfully  administer  to 
any  pr^nant  woman  any  medicine,  drug,  substance,  or  thing  whatever,  or  shall  use 
any  instrument  or  other  means  whatever,  with  intent  thereby  to  procure  the 
miscarriage  of  any  such  woman,  unless  the  same  shall  have  been  necessary  to 
preserve  the  life  of  such  woman,  or  shall  have  been  advised  by  two  physicians  to  be 
necessary  for  that  purpose,  shall  be  punished  by  imprisonment  in  the  county  jail 
not  more  than  one  year,  or  by  fine  not  exceeding  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment. 

5619  (40).  If  any  phyfidcian,  or  other  person,  while  in  a  state  of  intoxica- 
tion,  shall  prescribe  any  poison,  drug,  or  medicine,  to  another  person,  which 
shall  endanger  the  life  of  such  other  person,  he  shall  be  punished  by  a  fine  of  not 
more  than  one  hundred  dollars. 

6620  (41).  If  any  physician,  or  other  person,  shall  prescribe  any  drug  or 
medicine  to  another  person,  the  true  nature  and  composition  of  which  he  does  not, 
if  inquired  of,  truly  make  known,  but  avow  the  same  a  secret  medicine  or  com- 
position, thereby  endangering  the  life  of  such  other  person,  he  shall  be  fined  in  any 
sum  not  exceeding  one  hundred  dollars. 

5621  (42). *Every  apothecary,  druggist,  or*  other -person  who  shall  sell  or 
give  away,  except  upon  the  prescription  of  a  physician,  any  article  or  articles  of 
medicine  belonging  to  the  class  usually  known  as  poisons,  shall  be  required : 
First — ^To  roister  in  a  book  kept  for  that  purpose  the  name,  age,  sex,  and  color  of 
the  person  obtaining  such  poison.  Second — The  quantity  sold.  Third — The  pur- 
pose for  which  it  was  required.  Fourth — The  day  and  date  on  which  it  was  ob- 
tained. Fifth — ^The  name  and  place  of  abode  of  the  person  for  whom  the  article 
is  intended.  Siasth — To  carefully  mark  the  woixl  *' poison"  upon  the  label  or  wrap- 
per of  each  package.  SeverUh — To  neither  sell  or  give  away  any  article  of  poison 
to  minors  of  either  sex. 

5622  (43).  No  apothecary,  druggist,  or  other  person  shall  be  permitted  to  sell 
or  give  away  any  quanity  of  arsenic  less  than  one  pound  without  first  inlxing 
either  soot  or  indigo  therewith  in  the  proportion  of  one  ounce  of  soot  or  half  an 
ounce  of  indigo  to  the  pound  of  arsenic. 

5623  (44).  Any  person  oiTeuding  against  the  provisions  of  either  of  the  last 
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two  precediug  sections  shall  be  fined  in  any  sum  not  less  than  twenty  nor  more  than 
one  hundred  dollars. 

Maximum  reduced  from  $200, 1875,  p.  4. 

6624  (45).  If  the  publishers  of  any  newspaper  in  the  state  shall  print  or  pub- 
lish any  advertisement  of  any  secret  drug  or  nostrum^  purporting  to  be  ezdo- 
sively  for  the  use  of  femiQes,  or  if  any  druggist  or  other  person  shall  sell  or  keep 
for  sale,  or  shall  give  away  auy  such  secret  drug  or  nostrum,  purporting  to  be  exclu- 
sively for  the  use  of  females ;  or  if  any  person  shall,  by  printing  or  writing,  or  in 
any  other  way,  publish  an  account  or  description  of  any  drug,  medicine,  instrument, 
or  apparatus  for  the  purpose  of  preventing  conception,  procuring  abortion,  or  mis- 
carriage, or  shall,  by  writing  or  printing  in  any  circular,  newspaper,  pamphlet,  or 
book,  or  in  any  other  way  publish  or  circulate  any  obscene  notice,  or  shall  within 
the  state  of  Nebraska  keep  for  sale  or  gratuitous  distribution  any  newspaper,  circu- 
lar, pamphlet,  or  book  containing  such  notice  of  such  drugs,  instruments,  or  aj^Mi* 
ratus,  or  shall  keep  for  sale  or  gratuitous  distribution  any  secret  nostrum,  drug,  or 
medicine  for  the  purpose  of  preventing  conception,  procuring  abortion,  or 
miscarriage,  such  person  or  persons  so  violating  any  of  the  provisions  of  this  section 
shall  be  fined  in  any  sum  not  exceeding  one  thousand  dollars,  or  be  imprisoned  in 
the  county  jail  not  exceeding  six  months,  or  both,  at  the  discretion  of  the  court; 
Provided,  That  nothing  in  this  section  shall  be  so  construed  as  to  affibct  teaching  in 
regular  chartered  medical  colleges  or  the  publication  of  standard  medical  books. 

CHAPTER  VII. — ^LiBEL  and  Thbeatening  Lettebs. 

5625  (46).  If  any  person  shall  knowingly  send  or  deliver  any  letter  or  writ- 
ing, with  or  without  a  name  subscribed  thereto,  or  signed  with  a  fictitious  name, 
containing  willful  and  malicious  threats  of  injury  of  any  kind  whatever,  or  with 
intent  or  for  the  purpose  of  extorting  money,  or  other  valuable  things,  from  any 
person,  every  person  so  offending  shall  be  fined  in  any  sum  not  less  than  fifty  nor 
more  than  five  hundred  dollars,  or  be  imprisoned  in  the  jail  of  the  county  not  ex- 
ceeding ten  days,  or  both,  at  the  discretion  of  the  court 

5626  (47).  If  any  person  shall  write,  print,  or  publish  any  false  and  mali- 
cious libel  of  or  concerning  another,  or  shall  cause  or  procure  any  such  libel  to  be 
written  or  published,  every  person  so  ofiending  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  exceeding  five  hundred  dollars  ($600),  or  be  imprisoned  in  the 
county  jail  not  exceeding  six  (6)  months,  or  both,  at  the  discretion  of  the  court,  and 
moreover,  be  liable  to  the  party  injured;  Provided^  That  if  said  libel  is  poblifibed 
in  a  newspaper  having  a  general  circulation,  the  person  so  offending  shall  be  puD> 
ished  by  imprisonment  in  the  penitentiary  not  less  than  one  (1)  nor  more  than  Uiree 
(3)  years. 

Proviso  added  1887,  p.  659.  Unless  words  are  actionable  per  se,  party  moat  state  in  hia  p^i- 
tion  wberein  he  has  sustained  damages.     6,  259. 

CHAPTER  VIII. — Breaking  jlkd  Entering  Buildings. 

5627  (48).  If  any  person  shall,  in  the  night  season,  willfully,  maliciously,  and 
forcibly  break  and  enter  into  any  dwelling  house,  kitchen,  smoke  house,  shop,  office 
store  house,  mill,  pottery,  factory,  water  craft,  school  house,  church  or  meeting  house, 
barn  or  stable,  warehouse,  malt  house,  still  house,  railroad  car  factory,  station  house, 
or  railroad  car,  with  intent  to  kill,  rob,  commit  a  rape,  or  with  intent  to  steal  prop- 
erty of  any  value,  or  commit  any  felony,  every  person  so  offending  shall  be  deemed 
guilty  of  burglary,  and  shall  be  imprisoned  in  the  penitentiary  not  more  than  ten 
nor  less  than  one  year. 

The  name  of  owner  mnst  be  set  ont  in  indictment;  for  this  purpose  the  visible  oocapaot  is  tbe 
owner.     26,  310  (41  N.W.,  1116).     Complaint  before  magistrate  charging  burglary  with  inteai 
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tQ  steal,  and  information  in  district  conrt  diarging  bnrglarj  with  intent  to  commit  rape,  describe 

■  same  oflfense.     24,  101  (38  N.  W.,  36),     A  forcible  breaking  necessary.     26,  782  (41  N.  W.,  780). 

Sentence  of  ten  years  reduced  for  youth  who  had  been  led  into  the  crime.    27,  884  (44  N.  W.,  39). 

5628  (49).  If  any  person  shall  willfully  and  maliciously,  either  in  the  day 
time  or  night  season,  enter  any  dwelling  house,  kitohen,  shop,  store^  warehouse,, 
malt  house,  still  house,  mill,  factory,  pottery,  water  craft,  school  house,  church  or 
meeting  house,  smoke  house,  barn  or  stable,  and  shall  attempt  to  kill,  disfigure,. 
or  maim  any  person,  rob,  stab,  commit  a  rape  or  arson,  every  person  so  offending 
shall  be  imprisoned  in  the  penitentiary  not  more  than  ten  years  nor  less  than  one 
year. 

5629  (50).  If  any  person  shall  be  found  having  upon  him  or  her  any  pick- 
look,  crow,  key,  bit,  or  other  instrnment  or  tool,  with  intent  feloniously  to 
break  and  enter  into  any  dwelling  house,  store,  warehouse,  shop,  or  other  buildings 
oontaining  valuable  property,  he  or  she  shall  be  deemed  a  vagrant,  and  punished  by 
confinement  in  the  penitentiary  for  a  term  not  exceeding  two  years. 

6630  (51).  If  any  person  shall  in  the  night  season  unlawfully  break  open  and 
enter  any  mansion  house,  shop,  store,  ship,  boat,  or  other  water  craft,  in  which 
any  person  shall  reside  or  dwell,  and  shall  commit,  or  attempt  to  commit,  any 
personal  violence  or  abuse,  or  shall  be  so  armed  with  any  dangerous  weapon  as  to 
indicate  a  violent  intention,  the  person  so  offending  shall  be  fined  in  any  sum  not 
exceeding  three  hundred  dollars,  and  be  imprisoned  in  the  cell  or  dungeon  of  the 
jail  of  the  county  not  exceeding  thirty  days,  at  the  discretion  of  the  court. 

6631  (52).  If  any  person  shall,  in  the  day  time,  unlawfully  break  open 
and  enter  any  mansion  house,  shop,  store,  ship,  boat,  or  other  water  craft,  in  which 
any  person  shall  or  may  dwell  or  reside,  and  shall  commit  or  attempt  to  commit 
any  personal  abuse,  force,  or  violence,  he  or  she  so  offending  shall  be  fined  in  any 
sum  not  exceeding  one  hundred  dollars,  and  be  imprisoned  in  the  jail  of  the  county 
not  exceeding  twenty  days,  at  the  discretion  of  the  court. 

5632  (53).  If  any  person  shall  willfully  and  maliciously,  in  the  day  time^ 
break  and  enter  any  dwelling  house,  kitchen,  shop,  store,  warehouse,  malt  house, 
still  house,  mill,  factory,  pottery,  water  craft,  school  house,  church  or  meeting  house, 
smoke  house,  barn,  stable,  railroad  depot,  car  factory,  station  house,  or  railroad  car, 
with  intent  to  steal,  every  person  so  offending  shall  be  fined  ip  any  sum  not  ex- 
ceeding three  hundred  dollars,  and  be  imprisoned  in  the  county  jail  not  exceeding 
sixty  days,  at  the  discretion  of  the  court. 

CHAPTER  IX. — ^Burning  Buildings  and  Otheb  Property. 

5633  (64).  If  any  person  shall  willfully  and  maliciously  bum,  or  cause  to  be 
burned,  any  dwelling  house,  kitchen,  smoke  house,  shop,  barn,  stable,  store  house, 
warehouse,  malt  house,  still  house,  mill,  or  pottery,  the  property  of  any  other  per- 
son ;  or  any  buildings,  the  property  of  any  other  person,  of  the  value  of  fifty  dollars^ 
or  containing  property  of  the  value  of  fifty  dollars;  or  any  church,  meeting  house, 
court  house,  workhouse,  school  house,  jail,  or  other  public  building ;  or  any  ship, 
boat,  or  other  water  craft,  of  the  value  of  fifty  dollars ;  or  any  bridge  of  the  value 
of  fifty  dollars,  erected  across  any  of  the  waters  within  this  state;  every  person  so 
offending  shall  be  deemed  guilty  of  arson,  and  shall  be  imprisoned  in  the  peniten- 
tiary not  more  than  twenty  years  nor  less  than  one  year. 

5634  (55).  If  any  person  shall  willfully  and  maliciously  set  fire  to  any  of  the 
buildings  or  other  property  described  in  the  foregoing  section,  with  intent  tO  bum 
or  destroy  the  same,  every  person  so  offending  shall  be  imprisoned  in  the  peniten- 
tiary, and  kept  at  hard  labor,  not  more  than  seven  years  nor  less  than  one  year. 
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6636  (56).  Every  persou  who  shall  willfally  and  maliciously  bum  or  cause  to 
be  burned  any  dwelling  bouse,  kitchen,  smoke  bouse,  shop,  office,  barn,  stable,  storo 
house,  warehouse,  still  house,  mill,  pottery,  or  any  other  building  of  the  value  of 
fifty  dollars;  or,  any  ship,  boat,  or  other  water  craft,  of  the  value  of  fifly  dollars; 
or  any^^oods,  wares,  merchandise,  or  other  chattels,  of  the  value  of  fifly  dolUurSi 
which  shall  be  at  the  same  time  the  property  of  such  person,  and  ingiired  against 
loss  or  damase  by  fire,  with  intent  to  prejudice  such  insurer,  every  person  so  offend- 
ing shall  be  deemed  guilty  of  arson,  and  shall  be  imprisoned  in  the  penitentiary  Bot 
more  than  twenty  years  nor  less  than  one  year. 

6636  (67).  If  any  person  shall  willfully  and  maliciously  set  fire  tO  any  of  &e 
buildings,  water  craft,  or  other  property  described  in  the  foregoing  section,  and 
^hich  shall  be  at  the  same  time  the  property  of  such  person,  and  insured  against 
loss  or  damage  by  fire,  with  intent  to  burn  or  destroy  the  same,  and  with  intent  to 
prejudicie  such  insurer,  every  pereon  so  offending  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  seven  years  nor  less  than  one  year. 

6637  (68).  If  any  person  shall  willfully,  maliciously,  and  unlawfully  attempt 
to  bum,  or  cause  to  be  burned,  any  dwelling  house,  kitchen,  smoke  house,  shop, 
barn,  stable,  store  house,  warehouse,  malt  house,  still  house,  mill,  or  pottery,  the 

Property  of  any  other  person,  of  the  value  of  fifty  dollars;  or,  any  church,  meetiDg- 
ouse,  court  house,  workhouse,  school  house,  jail,  or  other  public  building,  or  any 
ghip,  boat,  or  other  water-craft,  of  the  value  of  fifly  dollars,  or  any  bridge  of  the 
value  of  fifty  dollars,  erected  across  any  of  the  waters  within  this  state;  or,  if  any 
person  shall  willfully,  maliciously,  or  unlawfully  attempt  to  set  fire  to  any  of  the 
buildings  or  other  property  described  herein,  with  intent  to  burn  or  destroy  the 
same,  by  igniting  or  trying  to  set  fire  to  or  ignite  the  same,  or  any  material  or  thing 
therein,  or  any  combustible  material  or  thing  withoat  the  same  and  nearly  adjoining 
thereto,  though  tlie  same,  or  part  thereof,  he  not  fired  or  burned ;  every  person  so 
offending  shsul  be  fined  in  any  sum  not  exceeding  three  hundred  dollars,  or  impris- 
onment in  the  county  jail  for  a  term  not  exceeding  four  months,  or  both,  at  the  dis- 
cretion of  the  court 

6638  (59).  Any  person  who  shall  willfully,  maliciously,  and  unlawfully  at- 
tempt to  ignite,  set  fire  to,  or  burn  the  Nebraska  penitentiary,  or  any  shop, 
storehouse,  or  building. within  the  enclosed  walls  of  the  said  penitentiary,  by  the 
means  and  in  the  manner  described  in  the  next  preceding  section,  shall  be  impris- 
oned in  the  penitentiary  not  more  than  three  years  nor  less  than  one  year. 

6639  (60).  If  any  person  shall  willfully  or  maliciously  set  fire  tO,  or  bum,  or 
•cause  to  be  burned,  any  barrack  or  stack  of  liay,  wheat,  rye,  oats,  barley,  flax,  hemp, 
or  fodder,  or  grain  of  any  kind  ;  or  any  corn-crib,  or  place  wherein  com  may  be 
deposited ;  or,  any  fence,  boards,  plank,  scantling,  rails,  tan-bark,  or  timber,  the 
property  of  another,  and  of  the  value  of  thirty-five  dollars  or  upwards;  every  per- 
son so  offending  shall  be  imprisoned  in  the  penitentiary  not  more  than  three  years 
nor  less  than  one  year. 

6640  (61).  If  any  person  shall  willfully  or  maliciously  commit  any  of  the 
offenses  enumerated  in  the  next  preceding  section,  but  the  injury  or  damage  there- 
from shall  be  of  a  less  value  than  thuiy-five  dollars,  every  person  so  offend* 
ing  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  nor  less  than  five 
dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding  .thirty  days,  or  both,  at 
the  discretion  of  the  court. 

5641  (62).  It  any  person  or  persons  shall  willfully  and  intentionally,  or  neg- 
ligently and  carelessly  set  on  fire,  or  cause  to  be  set  on  fire,  any  woods,  prairies, 
or  other  grounds  whatsoever,  in  any  part  of  this  state,  it  shall  be  deemed  a  misde- 
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meanor^  and  every  person  so  offending  shall  be  punished  by  a  fine  of  not  less  than 
five  (6)  dollars  nor  more  than  one  hundred  (1<00)  dollars^  and  by  imprisonment  in 
the  county  jail  for  not  less  than  one  month  nor  more  than  six  months ;  Provided,, 
That  this  section  shall  not  extend  to  any  person  who  shall  set  on  fire^  or  cause  to  be 
set  on  fire,  any  woods  or  prairies  adjoining  his  or  her  own  farm,  plantation,  field,  or 
enclosure,  for  the  necessary  preservation  thereof  from  accident  by  fire  between  the 
first  day  of  March  and  the  last  day  of  November,  by  giving  to  his  or  her  neigh- 
bors two  days'  notice  of  such  intention;  Provided  also,  That  this  section  shall  not 
be  construed  to  take  away  any  civil  remedy  which  any  person  may  be  entitled  to, 
for  anv  ininrv  whicli  may  be  done  or  received  in  consequence  thereof. 
Amended  1877,  p.  3. 

CHAPTER  X. — Offenses  Relating  to  Domestic  Animals. 

5642  (63).  If  any  person  shall  willfully  and  maliciously  alter  or  deface  any 
artificial  ear  mark  or  brand,  upon  any  horse,  mare,  foal,  filly,  mule  or  ass,sheep^ 
goat,  or  swine,  cow,  ox,  steer,  bull  or  heifer,  the  property  of  another,  every  person 
so  offending  shall  be  fined  in  any  sum  not  exceeding  fifty  dollars,  and  be  liable  in 
treble  damages  to  the  party  injured. 

5643  (64).  If  any  person  or  persons  shall  willfully  or  maliciously  kill  or 
destroy  any  horse,  mare,  foal,  filly,  mule,  ass,  sheep,  goat,  cow,  ox,  steer,  bull,  heifer, 
or  swine,  the  property  of  another  or  others,  of  the  value  of  thirty-five  dollars  or 
upwards,  or  shall  willfully  and  maliciously  injure  any  such  animal  or  animals^ 
the  property  of  another  or  others,  tO  the  amount  of  thirty-five  dollars  or 
upwards,  the  person  or  persons  so  oiiending  shall  be  imprisoned  in  the  penitentiary 
not  more  than  three  years  nor  less  than  one  year, 

6644  (65).  If  any  person  or  persons  shall  unlawfully  and  maliciously  kill  or 
destroy  any  horse,  mare,  foal,  filly,  mule  or  ass,  sheep,  goat,  cow,  ox,  steer,  bull, 
heifer,  or  swine,  the  property  of  another  or  others,  of  less  value  than  thirty-five 
dollars,  or  shall  willfully  and  maliciously  injure  any  such  animal  or  animals,  the 
property  of  another  or  others,  to  an  amount  less  than  thirty-five  dollars, 
such  person  or  persons  shall  be  fined  jn  any  sum  not  more  than  one  hundred  dol- 
iBT&y  nor  less  than  five  dollars,  or  imprisonment  in  the  jail  of  the  county  not  exceed- 
ing three  months,  or  both  fined  and  imprisoned  as  aforesaid,  at  the  discretion  of 
the  court. 

Fine  reduced  from  |200, 1875,  p.  4. 

5645  (66).  If  any  person  or  persons  shall  willfully  and  maliciously  administer^ 
or  cause  to  be  administered,  poison  of  any  sort  whatever,  to  any  horse,  niare,  foal, 
filly,  jack,  mule,  ass,  sheep,  goat,  cow,  ox,  steer,  bull,  heifer,  or  swine,  the  property 
of  another,  with  intent  to  injure  or  de8tix)y  such  horse,  mare,  foal,  filly,  jack,  mule 
or  ass,  sheep,  goat,  cow,  ox,  steer,  bull,  heifer,  or  swine,  the  person  or  persons  so 
offending  shall  be  fined  in  the  sum  of  one  hundred  dollars,  or  imprisoned  in  the  jail 
of  the  proper  county,  not  exceeding  thirty  days,  at  the  discretion  of  the  court. 

Sec.  67  repealed  18S7,  p.  660. 

Sees.  5646  to  5649.    "An  act  to  preTent  crneltj  to  animals, "  etc    1887,  p.  660.    In  force  July  1. 

5646.  Any  person  or  persons  who  shall  willfully  or  inhumanly  beat,  strike, 
kick,  wound,  kill,  or  mutilate  any  horse,  mule,  cow,  ox,  sheep,  or  swine,  or  any 
other  animal  enumerated  as  among  domesticated  animals,  or  any  person  or  persons, 
whether  the  offender  be  owner,  agent,  or'  servant,  who  allows  his  team,  whether 
horses,  mules,  or  oxen,  to  stand  tied  upon  the  street  for  four  hours  at  a  time  in  cold 
or  stormy  weather,  to  the  iniury  of  said  team,  sliall  upon  conviction  thereof  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  as 
hereinafter  provided. 
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5647.  Any  person  or  persons  who  shall  overdrive,  torture,  torment,  overload, 
or  overwork  any  horse  or  horses,  mnle  or  mules,  or  oxen  shall,  upon  the  convic- 
tion of  any  of  the  offenses  enumerated  herein,  be  deemed  guilty  of  a  misdemeanori 
and  upon  conviction  thereof  shall  be  punished  as  hereinafter  provide<l. 

5648.  Any  person  or  persons,  whether  as  owner  or  agent,  havine  in  diarge 
4iorses,  mules,  cattle,  sheep,  or  swine,  or  any  other  domesticated  animal  or  animak 
<K)mmonly  called,  live  stock,  who  shall  willfully  or  carelessly  neglect  to  provide 
sufficient  sustenance  or  shelter  therefor,  at  any  season  of  the  year,  shall  ap<Hi 
the  conviction  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  hereinafter  provided. 

5649.  It  is  hereby  made  the  duty  of  sherifis,  constables,  marshals  of  cities  oc 
villages,  or  police  officers  to  immediately  arrest  any  person  or  persons  violating 
any  of  the  provisions  of  the  foregoing  sections  of  tnis  act,  without  warrant  or 
process,  and  call  upon  bystanders  or  others  for  assistance  when  the  same  may  be 
necessary  to  enable  them  to  make  such  arrest  Any  person  who  shall  violate  any  of 
the  provisions  of  this  act  shall  for  each  offense  be  fined  in  any  sum  not  less  than  five 
dollars  ($5)  nor  more  than  fifty  dollars  ($50). 

6650  (68).  Any  person  who  shall  impound  or  cause  to  be  impoundedf  in 
any  pound  or  yard,  for  sale  or  slaughter,  or  for  any  other  purpose,  any  domestic 
^Tilmfil  shall  supply  the  same  during  such  confinement  with  a  sufficient  quantity  of 
good  ana  wholesome  food  and  water,  and  in  default  thereof  shall,  upon  convic- 
tion, be  adjudged  guilty  of  a  misdemeanor,  and  in  case  anv  domestic  animal  shall 
be  at  any  time  impounded  or  yarded,  as  aforesaid,  and  shall  continue  to  be  without 
necessary  food  and  water  for  more  than  twenty»four  successive  hours,  it  shall  be 
lawful  for  any  person,  from  time  to  time,  and  as  often  as  it  shall  be  necessary,  to 
enter  into  and  upon  any  pound  or  vard  in  which  any  such  domestic  animal  ekmJl 
be  so  confined,  and  to  supply  it  with  necessary  food  and  water  so  long  as  it  shall 
remain  so  confined. .  Such  person  shall  not  be  liable  to  any  action  for  such  entry, 
and  the  reasonable  cost  for  such  food  and  water  may  be  collected  by  him  of  the 
owner  of  such  dom^tic  animal,  and  the  said  domestic  animal  shall  not  be  exempt 
from  levy  and  sale  upon  the  execution  issued  npon  a  judgment  therefor. 

5651  (69).  If  any  person  shall  carrv  or  cause  to  be  carried,  in  or  upon  any 
vehicle  or  otherwise,  any  domestic  animal  in  a  cruel  or  inhuman  manner,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and  whenever  he  shall  be  taken  into  custody 
therefor  by  any  officer  such  officer  may  take  charge  of  such  vehicle  and  its  contents^ 
and  deposit  the  same  in  some  safe  place  of  custody;  and  any  necessary  expenses 
which  may  be  incurred  for  taking  charge  of  and  keeping  and  sustaining  the  same, 
shall  be  a  lien  thereon,  to  be  paid  before  the  same  can  be  lawfully  recovered, 
and  if  the  said  expenses,  or  any  part  thereof,  remain  unpaid,  they  may  be  recovered 
by  the  person  incurring  the  same  of  the  owner  of  said  domestic  animal  in  any  action 
therefor;  and  it  shall  i)e  unlawful  for  any  person  or  corporation  engaged  in  trans- 
porting live  stock  on  railway  trains. to  detain  such  stock  in  cars  for  a  longer  con- 
tinuous period  than  twenty-four  hours  without  supplying  the  same  with  food  and 
water. 

5652  (70).  If  any  maimed,  sick,  infirm,  or  disabled  domestic  ftnimftl  dxtJH 
be  abandoned  to  die  by  any  person  in  any  public  place,  such  person  shall  be 
deemed  guilty  of  a  misdemeanor,  and  it  shall  be  lawful  for  any  magistrate  or 
chief  of  police  in  this  state  to  appoint  suitable  persons  to  destroy  such  domestic  ani- 
mal, if  unfit  for  further  use. 

5653  (71).  Any  person  convicted  of  a  violation  of  any  of  the  provisions  of  the 
last  four  preceding  sections  shall  pay  for  every  ofiense  a  fine  not  less  than  five  nor 
more  than  fifty  dollars. 
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6654  (72).  Any  person  or  persons  who  shall  confine^  or  aid  or  assist  in  oonfin- 
iDg,  any  bull,  steer,  or  other  domestic  or  domesticated  animal  or  animals,  either  by 
tymg,  penning,  or  enclosing  the  same,  for  the  purpose  of  ball-baiting>  bear-bait- 
ing, or  other  purpose  of  tortliro>  or  shall  aid  or  assist  in  torturing  the  same  when  ' 
'80  tied  or  penned,  either  by  dogs,  whips,  spears,  or  other  instruments,  shall  pay  a 
fine  not  exceeding  one  hundred  dollars. 

6655  (73).  If  any  person  or  persons  shall  publicly  exhibit,  or  aid  and  assist  in 
exhibiting  the  game  commonly  called  oock-fightingy  such  person  or  persons  shall 
forfeit  and  pay  a  fine  not  exceeding  twenty  dollars. 

5656  (74).  If  any  two  or  more  persons  shall  run  a  match,  horse  race  or  ra06S 
in  any  public  road  in  common  use,  for  the  purpose  of  trying  the  ^peed  of  their 
iiorses,  every  person  so  offending  shall  be  finea  in  any  sum  not  exceedmg  five  dol- 
larsnor  less  than  one  dollar. 

6657  (76).  Any  person,  being  the  owner  of  sheep  or  having  the  same  in  charge, 
who  shall  tnni  OUti  or  suffer  any  sheep  having  any  contagious  disease,  knowing 
the  same  to  be  so  diseased,  to  run  at  large  upon  an^  common,  highway,  or  encloeea 
ground,  or  who  shall  sell  any  such  sheep,  'knowing  the  same  to  be  diseasedf 
without  fully  disclosing  the  fact  to  the  purchaser,  shall  be  punished  by  a  fine  of  not 
less  than  twenty  dollars  and  not  more  than  one  hundred  ddlars,  and  be  imprisoned 
in  the  jail  of  the  county  not  exceeding  three  months;  Pnmdedy  This  section  shall 
not  be  so  construed  as  to  prevent  any  person  owning  such  diseased  sheep  from  driv- 
ing along  any  public  highway. 

Amended  1875,  p.  5. 

6658  (76).  It  shall  be  unlawful  for  any  person  to  sell,  barter,  or  dispose  of,  or 
to  permit  to  run  at  large,  any  horses,  cattle,  sheep,  or  domestic  animal,  knowing 
that  such  horse,  cattle,  sheep,  or  domestic  animals  are  infected  with  contagious  or 
infectious  disease,  or  have  been  recently  exposed  thereto,  unless  he  shall  first  duly 
inform  the  person  to  whom  he  may  sell,  IxEurter,  or  dispose  of  such  horse,  cattle, 
^heep,  cr  other  domestic  animal,  of  the  same;  and  any  person  so  offending  shall  be 
fined  in  any  sum  not  less  than  twenty  dollars  nor  more  than  one  hundred  dollars,  or 
be  oonfined  in  the  jail  of  the  county  not  exceeding  three  months. 

Fine  redaoed  fh>m  $200, 1875,  p.  5.  It  is  a  good  defense  to  an  action  on  a  promiaaoiy  note 
ihat  the  sole  oonsideratkm  was  a  glandered  hone.    29,  304  (45  N.  W.,.  462). 

6659  (77).  If  any  person,  beine  the  owner  or  having  charge  of  any  horses, 
cattle,  sheep,  or  any  kind  of  stock,  Knowing  the  same  to  be  infected  viVSl  con- 
ta^^ous  or  infectious  disease,  shall  knowingly  permit  it  to  come  in  contact  with 
4my  other  person's  horses  or  stock,  without  such  person's  knowledge  or  permission, 
«uch  person  shall  be  fined  in  any  sum  not  less  than  fiffy  nor  more  than  five  hundred 
dollara,  or  be  oonfined  in  the  jail  of  the  county  not  less  than  ten  nor  more  than  fifty 
'days. 

6660  (78).  If  anv  person  shall  wrongfully  take  any  horse,  mare,  gelding,  foal 
or  filly,  ass  or  mule,  from  the  stable,  lot,  or  pasture  of  another,  or  from  a  hitching 
rack,  ox  any  other  place  as  aforesaid,  have  having  been  lawfully  placed,  withoul 
^XXnsent  of  the  owner,  with  intent  to  injure,  set  at  large,  or  wronjgfuUy  use  the 
4Ulinial  so  taken,  such  person  shall  be  fined  in  any  sum  not  exceeding  one  hundred 
dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding  three  months,  or  both,  and 
shall  also  be  liable  to  the  party  injured  in  double  the  amount  of  damages  sustained. 

Fine  radnoed  from  1200, 1875,  p.  6. 

Sec  79  repealed.    Laws  1879,  p.  70. 

5661  (80).  It  is  hereby  declared  unlawful  for  any  person  or  persons  to  inter- 
fere withy  or  set  at  liberty  any  domestic  animal  or  animals  impounded  in  a 
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lawful  manner  by  any  other  person;  and  every  person  so  offending  shaU,  upon  con- 
viction thereof,  pay  a  fine  not  exceeding  one  hundred  dollars,  nor  less  than  five 
dollars. 

5662  (81).  If  any  person  shall  steal  any  hive,  box,  bee  palace,  or  other  con- 
trivance containing  honey  or  honey  bees,  the  property  of  another,  of  less  value  than 
thirty-five  dollars;  or  if  any  person  shall  st^  honey  from  any  such  hive,  box,  bee 
palace,  or  other  contrivance  as  aforesaid ;  or  if  any  person  shall  willfully  and  mali- 
ciously disturb,  injure,  or  destitoy  any  such  hive,  box,  bee  palace,  or  other  contriv- 
ance containing  honey  Or  honey  bees ;  or  if  any  person  shall  steal,  or  by  any  art, 
device,  or  contrivance,  or  in  any  mauner>  whatever  decoy  from  any  such  hive,  box, 
bee  palace,  or  contrivance  any  such  honey  bees,  with  intent  to  convert  the  same  to 
his  own  use,  or  with  intent  to  damage  or  defraud  the  owner  thereof;  or  if  any  per- 
son shall  by  any  art,  contrivance,  or  device  unlawfully  and  maliciously  injure,  dam- 
age, or  destroy  any  such  honey  bees,  by  means  of  poison  add  otherwise,  every  per- 
son so  offending  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  and 
shall  be  confined  in  the  jail  of  the  county  not  less  than  ten  nor  more  than  thirty 
days,  and  shall  moreover  be  liable  to  the  party  injured  in  double  the  value  of  the 
property  stolen,  injured,  or  destroyed. 

6663  (82).  Any  person  or  persons  who  unlawfully  enters  the  premises  of 
another,  for  the  purpose  of  disturbing  or  carrying  away  any  box,  gum,  or  ve^ 
containing  bees  or  honey,  shall  be  fined  in  any  sum  not  exceeding  one  hundred 
dollars,  or  imprisoned  in  the  jail  of  the  county  not  exceeding  sixty  days,  or  both, 
and  shall  make  restitution  to  the  party  injured  in  double  the  amount  of  damages 
sustained. 

CHAPTER  XI. — Offenses  Relating  to  Game  and  Fish. 

5664  (83).  It  shitll  be  unlawful  for  any  person  in  the  state  of  Nebraska  to 
knowingly  and  intentionally  kill,  injure,  or  harm,  except  on  the  lands  owned  by 
such  person,  any  robin,  lark,  thrush,  blue  bird,  king  bird,  sparrow,  wren,  jay,  swal- 
low, turtle  dove,  oriole,  wood  pecker,  yellow  hammer,  cuckoo,  yellow  bird,  bobolink^ 
or  other  bird  or  birds  of  like  nature  that  promote  agriculttire  and  horticulture 
by  feeding  on  noxious  worms  and  insects,  or  that  are  attractive  in  appearance  or 
cheerful  in  song.  Any  person  violating  any  of  the  provisions  of  this  section  shall 
be  fined  not  less  than  three  nor  more  than  ten  dollars  for  each  bird  killed,  injured^ 
or  harmed. 

5665  (84).  It  shall  be  unlawful  for  any  person,  between  the  fifteenth  day  of 
April  and  the  fifteenth  day  of  February  following,  tO  trap,  catch,  kill,  or  to  pursue  with 
such  intent,  on  the  premises  of  another,  any  musfe^t,  mink,  or  otter;  and  it 
shall  be  unlawful  for  any  person,  at  anytime,  to  enter  upon  the  premises  of  another, 
without  his  consent,  with  a  view  of  trapping,  hunting,  killing,  or  pursuing  with  in- 
tent to  kill,  any  such  animal  or  animals;  and  it  shall  furthermore  be  unlawful  for 
any  person  to  enter  upon  the  premises  of  another,  without  his  consent,  and  destroy, 
tear  down,  or  in  any  manner  injure  the  muskrat  heaps  or  houses  on  such  premises; 
any  person  offending  against  any  of  the  provisions  of  this  section  shall  be  fined  in 
any  sum  not  exceeding  twenty  dollars  for  each  offense;  Provided,  This  section  shall 
not  be  so  construed  as  to  prevent  the  catching  and  killing  of  any  animals  specified, 
where  there  is  danger  of  their  doing  injury  to  property,  either  public  or  private. 

5666  (85).  It  shall  also  be  unlawful  for  any  person,  at  any  time,  by  the  aid 
or  use  of  any  swivel,  punt  gun,  big  gun  (so  called),  or  any  other  than  the  common 
shoulder  gun;  or  by  the  aid  or  use  of  any  punt  boat,  or  sneak  boat  used  for  carry- 
ing such  gun,  to  catch,  kill,  wound,  or  destroy,  or  to  pursue  after  with  intent  to- 
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catch|  kill^  wound,  or  destroy,  upon  any  of  tbe  waters^  baySi  rivers,  marshes,  mud 
flats,  or  any  cover  to  which  wild  fowl  resort  within  the  state  of  Nebraska,  any  wild 
goose,  wood  duck,  teal,  canvas-back,  bluebill,  or  other  wild  duck,  or  to  destroy  or 
disturb  the  eggps  of  any  of  the  birds  above  named;  and  any  person  offending 
against  any  of  the  provisions  of  this  act  shall  be  fined  in  any  sum  not  less  than  two 
dollars  nor  more  than  twenty  dollars  for  each  offense,  or  be  imprisoned  in  the  county 
jail  not  more  than  twenty  days,  or  both. 

5667  (86).  It  shall  be  unlawful  for  any  person  to  kill,  ensnare,  or  trap  any 
wild  buffalo,  elk,  mountain  sheep,  deer  or  antelope  (except  for  the  purpose  of  do- 
mestication), between  the  first  day  of  January  and  the  first  day  of  October  in  each 
year,  or  to  kill,  ensnare,  or  trap  any  grouse  between  the  first  day  of  January  and 
the  first  day  of  September  in  each  year,  or  to  kiU,  ensnare,  -trap,  or  net  quail  or 
wild  turkey,  between  the  first  day  of  January  and  the  first  day  of  October  in  each 
year,  or  to  ensnare,  trap,  or  net  the  same  at  any  time  of  the  year,  or  to  buy,  sell,  ship, 
transport,  or  carry,  or  have  in  possession  any  such  animals  or  birds,  between  the 
dates  within  which  the  killing,  ensnaring,  trapping,  or  netting  of  such  animals  or 
birds  is  prohibited  by  law.  It  shall  also  be  unlawful  for  any  person,  agent,  or  em- 
ployee of  any  association,  corporation,  railroad  company,  or  express  company,  to 
receive,  carry,  transport,  or  ship  any  such  animal  or  bird  at  any  time  of  the  year. 
It  shall  be  unlawful  for  any  person  to  go  upon  the  premises  of  another  person 
or  corporation  for  the  purpose  of  hunting,  trapping,  netting,  ensnaring,  or  killing 
any  animal  or  -bird  at  any  season  of  the  year,  unless  by  the  consent  of  the  owner  or 
owners  of  said  premises.  It  is  further  enacted  that  any  person,  agent,  or  employee, 
as  aforesaid,  who  shall  violate  any  provision  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  pay  a  fine  of  fifteen  dollars  for 
each  bufi&lo,elk,  mountain  sheep,  deer, antelope,  or  wild  turkey  so  as  aforesaid  killed, 
ensnared,  trapped,  netted,  bought  or  sold,  shipped,  transported,  or  held  in  possession 
in  violation  of  this  section,  and  the  sum  of  five  dollars  for  each  grouse  or  quail  so 
as  aforesaid  killed,  trapped,  ensnared,  netted,  boueht,  sold,  shipped,  transported,  or 
held  in  possession  in  violation  of  the  provisions  of  this  section.  Having  in  possession 
any  of  the  named  animals  or  birds  between  said  dates  shall  be  deemed  ana  taken  as 
presumptive  evidence  that  the  same  were  killed,  ensnared,  netted,  or  trapped  in  viola- 
tion of  this  section,  and  the  civil  authorities  of  any  city,  town,  or  precinct  where  any. 
anihial  or  bird  shall  have  been  killed,  or  held  in  possession  in  violation  of  law  be 
found,  are  hereby  authorized  to  cause  the  same  to  be  seized  with  or  without  warrant,^ 
and  to  be  distributed  among  the  poor  persons  of  such  city,  town  or  precinct;  and  any 
person  who  shall  go  upon  the  land  of  another,  in  violation  of  this  section,  shall,  upon 
conviction  thereof,  pay  for  such  offense  in  any  sum  not  less  than  five  dollars,  nor 
more  than  fifty  dollars,  and  shall  be  liable  to  the  owner  of  the  premises  in  an  action 
for  trespass. 

Amended  1876,  p.  18;  1885,  p.  388. 

5668  (87).  [Interfering  with  private  fish  pond.]— That  it  shall  be  un- 
lawful for  any  person  to  catch,  interfere  with,  injure,  or  in  any  manner  destroy,  or 
maliciously  disturb,  to  the  damage  of  the  private  property  of  another,  the  fish  in, 
or  work  connected  with,  any  private  fish  pond,  not  exceeding  ten  acres,  in  this  state. 
Any  person  or  persons  violating  the  provisions  of  this  section  shall  be  fined  in  any 
sum  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars;  and  it  shall  be 
lawful  for  any  person  to  take  up,  remove,  or  clear  away  any  fish  net,  fish  lines,  or 
fish  pound  placed  or  put  in  the  waters  of  any  lake,  pond,  or  reservoir  contrary  to 
the  provision  of  this  act. 

Fine  reduced  from  $200,  1875,  p.  6. 
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Sees.  5669  to  5671.     ''An  act  to  prohibit  the  catching  of  game  fish  in  certain  cases."    1875,  ^ 
23;  as  amended  1879,  p.  71. 

5669.  It  shall  be  unlawful  for  any  person  tO  catch,  kill,  injure,  or  destroy 
any  fiali  in  any  public  water  in  this  state  or  in  the  Missouri  river  along  the  east^n 
bouudaiy  of  this  state  in  any  manner  whatever,  except  with  the  use  of  the  hook 
and  line;  the  use  of  seines,  nets,  and  other  devices,  except  the  hook  and  line, 
being  hereby  prohibited  and  made  unlawful.  It  shall  also  be  unlawful  for  any  per- 
son, association  of  persons,  or  corporation  to  place  or  establish  any  obstruction 
across  any  stream  of  water  in  this  state  that  shall  prevent  the  free  passage  of  fisb 
along  said  stream ;  Provided^  That  all  persons,  associations  of  persons,  or  corpora- 
tions erecting,  owning,  or  maintaining  a  mill-dam  across  any  stream  of  water  in  thb 
state  shall,  at  his  or  its  own  ex|)ense,  oonstruct  and  at  all  times  maintain,  subject  to  the 
approval  of  the  fish  commission,  a  suitable  and  substantial  fish- way  whereby  all 
fish  passing  along  said  stream  can  readily  pass  over  or  around  said  dam.  Public 
waters,  within  the  meaning  of  this  section,  shall  embrace  all  lakes,  ponds,  rivers, 
creeks,  bayous,  and  streams,  except  private  artificial  pond  or  ponds,  subject  to  the 
exclusive  dominion  of  a  single  ownership.  Every  violation  of  any  provision  of 
this  section  shall  be  a  misdemeanor,  and  every  person,  association,  or  oorporation 
convicted  of  an  offense  under  this  section  shall  pay  a  fine  not  less  than  twenty-five 
(25)  dollars  and  costs  of  prosecution,  or  imprisonment  in  the  county  jail  not  less 
than  ten  days,  or  until  such  fine  and  costs  are  paid.  It  shall  be  unlawful  for  any 
person  to  have  in  his  or  her  possession  any  seine,  net,  or  other  unlawful  instrument 
or  device  for  taking  or  injuring  fish  with  the  intent  of  using  the  same  in  any  water 
in  this  state,  and  it  is  hereby  made  the  duty  of  all  constables,  justices  of  the  peace, 
and  police  judges  of  this  state  to  prosecute  all  offenses  against  this  act  Each  day 
any  mill-dam  or  other  obstruction  shall  be  continued  without  such  fishway  shall  be 
deemed  and  taken  as  a  separate  offense  under  this  act.  Every  seine,  net,  or  other 
unlawful  device  under  this  act  found  in  any  water  in  this  state  or  in  the  possesdon 
of  any  person  intending  to  use  the  same  in  violation  of  this  act  may  be  seized  by  any 
person  with  or  without  warrant  and  deposited  with  a  justice  of  the  peace  or  police 
judge,  who  shall  cause  the  owner  or  person  having  such  seine,  net,  or  other  unlawful 
device  in  his  possession,  if  known,  to  appear  before  said  oourt  and  show  cause  why 
such  seine,  net,  or  unlawful  device  should  not  be  destroyed;  such  court  shall,  upon 
such  hearing,  or  upon  default,  enter  judgment,  and  in  all  cases  of  condemnation  such 
seine,  net,  or  unlawful  device  shall  be  destroyed  under  the  direction  of  said  court. 
In  all  cases  under  this  act  the  constable  and  justice's  fees  shall  be  the  same  as  in 
other  cases  of  misdemeanors. 

Amended  1887,  p.  662. 

5670.  It  shall  be  unlawful  for  any  person  or  persons  to  injure,  disturb,  or  de- 
stroy any  hatching-box,  hatching-house,  or  pond  used  for  hatching  or  propa- 
gating fish,  or  to  injure,  or  destroy,  or  disturb  any  spawn,  or  fry,  or  fish  in  any 
hatching-box,  hatching-house,  or  pond,  or  stream;  Provided^  That  the  fish  commis- 
sioner of  this  state  may  take  or  cause  to  be  taken  any  of  the  fish  named  in  this  sec- 
tion for  the  purposes  of  propagation,  or  stocking  the  waters  of  this  state.  Every 
person  violating  any  provision  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  punished  by  a  fine  of  not  more  than  ten  dollars  for  each  fish  taken,  or 
held  in  possession,  or  other  offense  under  this  section,  or  by  imprisonment  in  the 
county  jail  not  more  than  ten  days,  or  both  fined  and  imprisoned,  in  the  discretioo 
of  the  court. 

5671.  It  shall  be  unlawftll  for  any  person  or  persons  tO  catch,  injure  or 
kill,  or  destroy  any  California  salmon,  land-locked  saunoo,  trout,  shad,  white  fish, 
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or  carp  which  shall  have  been  planted  or  placed  in  any  waters  of  this  state  by  the 
fish  commissioner,  or  by  private  persons.  Every  person  violating  any  provision 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and  punished  by  a  fine  of 
not  less  than  ten  dollars  for  each  fish  so  taken,  injured,  killed,  or  destroyed,  or  had 
In  possession,  or  imprisoned  in  the  county  jail  not  less  than  ten  days,  or  both  fined 
and  imprisoned,  in  the  discretion  of  the  court  The  having  in  possession  of  any 
fish  named  in  this  section  shall  be  presumptive  evidence  that  the  same  were  taken 
in  violation  of  law. 

CHAPTER  XII. — Injuries  to  Trees,  Fruh^,  and  Vegetables. 

5672  (88).  If  any  person  or  persons  shall  willfully  and  maliciously  and  with- 
out lawful  authority  box,  bore,  bark,  girdle,  saw,  cut  down,  injure,  or  destroy,  tO 
the  amoimt  in  value  of  thirty-flye  dollars  or  upwards,  any  fruit,  ornamental, 
sliade,  or  other  tree  or  trees,  standing  or  growing  in  any  orchard,  nursery,  or  grove, 
the  property  of  another,  every  such  person  or  persons  shall  be  imprisoned  in  the 
j)enitentiary  and  kept  at  hard  labor  not  more  than  ten  years  nor  less  than  one  year, 
and  shall,  moreover,  be  liable  to  the  party  injured  in  double  the  amount  of  damages 
by  him  sustained. 

Complaint  under  this  must  truly  allege  the  ownership  of  trees.  17, 146  (22  N.  W.,  352). 
Indictment  held  sufficient.     14,  486  (16  N.  W.,  907). 

5673  (89).  If  any  person  shall  wrongfully,  and  without  any  lawful  authority, 
cut  down,  fell,  box,  bore,  or  otherwise  injure  or  destroy  any  living  tree  or  trees 
standing  or  growing  on  any  land  owned  by  or  beloncring  to  any  other  person  or  per- 
sons, body  politic  or  corporate,  in  any  case  other  than  in  the  preceding  section 
mentioned,  every  such  person  so  offending  shall  be  fined  in  any  sum  not  exceeding 
one  hundred  dollars  nor  less  than  five  dollars;  and  shall,  moreover,  be  liable  to  the 
action  of  the  party  injured  in  double  damages. 

Fine  reduced  from  |200, 1875,  p.  6. 

5674  (90).  If  any  person  shall  wantonly,  willfully,  or  maliciously  cut  down,  in- 
jure, or  destroy  any  living  ornamental  tree  or  treeSi  either  planted  or  preserved 
as  SQch^  standing  or  growing  on  any  common  Or  public  ground,  or  any  streetf 
alley,  sidewalk,  avenue,  or  promenade,  every  person  so  offending  shall,  on  convic- 
tion thereof,  be  fined  in  any  sum  not  more  than  one  hundred  dollars  nor  less  than 
five  dollars;  and  shall,  moreover,  be  liable  to  the  action  of  the  party  injured^  in 
double  the  damage  sustained. 

Fine  reduced  from  $300, 1875,  p.  6. 

5675  (91).  If  any  person  or  persons  shall  willfully  and  maliciously,  and  without 
lawful  authority,  cut  down,  root  up,  sever,  carry  away,  injure,  or  destroy  any  fruit 
or  ornamental  tree,  shrub,  bush,  or  vine,  or  any  cultivated  root,  plant,  or 
fruit,  or  other  vegetable  production,  standing,  growing,  or  being  on  or  attached  to 
the  lands  of  another,  or  shall  willfully  and  without  lawful  authority  cut  down,  root 
up,  carry  away,  destroy,  or  injure  any  fruit,  shade,  or  ornamental  tree,  vine,  Or 
ahrub,  planted  or  growing  on  any  street,  lane,  or  alley,  state,  or  county,  or  other 
public  road,  or  on  any  public  grounds  in  any  city,  borough,  incorporated  village,  or 
town,  or  in  any  cemetery,  or  upon  any  burying  ground  within  this  state,  every  such 
person  or  persons  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars  nor 
less  than  five  dollars,  and  be  liable  to  the  party  injured  in  double  the  amount  of 
damages  sustained. 

Fine  reduced  from  $400, 1875,  p.  7. 

6676  (92).  Where  there  is  a  charge  or  indictment  for  stealing  trees, 
frnits,  or  vegetables,  the  same  may  be  sustained,  though  it  should  appear  from 
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the  evidence  that  the  trees,  fruits,  or  vegetables  were  at  the  time  of  taking  the 
attached  to  the  freehold  property. 

CHAPTER  XIII. — Injukies  to  Railroad  and  Telegraph  Propebtt. 

5677  (93).  Every  person  who  shall  willfully  and  maliciously  remove,  break/ 
displace,  throw  down,  destroy,  or  in  any  manner  injure  any  iron,  wooden,  or  other 
rail,  or  any  branches,  or  branchways,  or  any  part  of  the  tracks,  op  any  bridge,  via- 
duct, culvert,  trestle-work,  embankment,  parapet,  or  other  fixture,  or  any  part  thereof, 
attached  to  or  connected  with  such  tracks  of  any  railroad  in  this  state,  now  in  op- 
eration, or  which  shall  hereinafter  be  put  in  operation,  or  who  shall  willfully  and 
maliciously  place  any  obstructions  upon  the  rail  or  rails,  track  or  tracks  of  any  such 
railroad,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than  one 
year  nor  more  than  twenty  years;  Provided,  however,  That  if  any  person  shall,  by 
the  commission  of  either  of  the  aforesaid  offenses,  occasion  death  of  any  person  or 
persons,  the  person  or  persons  so  offending  shall  be  deemed  guilty  of  murder  in  the 
first  or  second  degree,  or  manslaughter,  according  to  the  nature  of  the  offense,  and, 
on  conviction  thereof,  shall  be  punished  as  in  other  cases. 

5678  (94).  Every  person  who  shall  draw  or  drive  any  wagon,  carriage,  cart, 
coach,  gig,  or  other  two  or  four-wheeled  vehicle  on  or  between  the  rails  or  track0, 
or  on  or  along  the  graded  roadway  of  such  road  (unless  compelled  by  necessity  so  to 
do),  without  the  knowledge  and  consent  of  the  company  owning  or  controlling  said 
road,  shall  be  fined  in  any  sum  not  exceeding  twenty-five  dollars,  nor  less  than  five 
dollars. 

5679  (95).  Every  person  who  shall  willfully  and  maliciously  throw  dowD, 
break,  remove,  displace,  cut,  split,  burn,  or  in  any  other  manner  destroy  or  injure 
any  of  the  rails,  sills,  cross-ties,  piles,  bridges,  culverts,  viaducts,  parapets,  or  aoj 
other  fixture  to  the  value  of  thirty-five  dollars  or  upward,  or  shall  willfully  and 
maliciously  injure  or  destroy  any  embankment  of  any  railroad  within  this  state, 
now  constructed,  or  in  process  of  construction,  or  any  railroad  which  shall  here- 
after be  constructed,  or  in  process  of  construction,  tO  the  value  of  thirty-fiv6 
dollars  or  upwards,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  ex- 
ceeding three  years  nor  less  than  one  year. 

5680  (96).  Every  person  who  shall  willfully  and  maliciouly  cut,  break,  bam, 
injure,  or  destroy  any  locomotive,  car,  or  other  machinery  now,  or  which  may 
hereafter  be  in  use  upon  any  railroad  within  this  state,  or  any  wood  house,  car 
house,  or  water  station  erected  for  the  accommodation  and  use  of  any  railroad  within 
this  state,  tO  the  value  of  thirty-five  dollars  or  upward,  shall  be  punished  bv 
imprisonment  in  the  penitentiary  not  exceeding  three  years  nor  less  than  one  year. 

5681  (97).  Every  person  who  shall  willfully  or  maliciously  commit  any  of  the 
acts  or  oflPenses  enumerated  in  the  last  two  preceding  sections,  but  the  injury  or 
damage  therefrom  shall  be  of  a  less  value  than  tldrty-five  dollars,  every  per- 
son  so  offending  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  dot 
less  than  five  dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding  thirty  daySy 
or  both,  at  the  discretion  of  the  court. 

5682  (98).  Every  person  who  shall  willfully  and  maliciously  injure,  mol»t, 
or  destroy  any  of  the  lines,  wires,  posts,  piers,  or  abutments  of  any  tel^[raph 
company,  owner,  or  association,  or  any  other  materials  or  property  of  such  com- 
pany, owner,  or  association,  used  in  or  about  the  transmission  oT  dispatches  or  other 
communications,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  lesstbao 
one  year  nor  more  than  three  years,  in  case  the  damage  to  such  oompany,  owner,  or 
association,  from  such  injury,  be  thirty-five  dollars  or  upward;  but  if  such  damage 

Digitized  byCjOOQlC 


INJURIES  TO  PROPERTY  GENERALLY.  1141 

be  less  than  thirty-five  dollars,  then  the  person  so  offending  shall  pay  a  fine  of  not 
less  than  ten  dollars  nor  more  than  five  hundred  dollars. 

CHAPTER  XIV. — Injuries  to  Property  Generally. 

5683  (99).  If  any  person  shall  knowingly,  willfully,  and  maliciously  demolish, 
cut  down,  or  destroy  any  private,  public,  or  toll  bridge,  cut,  fell,  deface,  alter,  or 
remove  any  landmark,  corner,  or  bearing  tree,  properly  established,  the  person  so 
offending  shall  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  imprison- 
ment in  the  jail  of  the  county  not  exceeding  thirty  days,  or  both,  at  the  discretion 
of  the  court. 

5684  (100).  If  any  person  shall  willfully  and  maliciously  demolish,  throw 
down,  alter,  or  deface  any  mile  stone,  mile  board,  or  guide  board,  on  or  at  the 
fork  of  any  public  road,  every  person  so  offending  shall  be  fined  in  any  sum  not 
exceeding  fifty  dollars  or  be  imprisoned  in  the  jail  of  the  county  not  exceeding  ten 
days,  or  both,  at  the  discretion  of  the  court. 

5685  (101).  If  any  person  shall  willfully  or  maliciously  alter,  deface,  break 
down,  or  destroy  any  monument  or  tombstone,  erected  or  set  up  to  perpetuate  the 
memory  of  any  deceased  person,  every  person  so  offending  shall  be  fined  in  any  sum 
not  exceeding  two  hundred  dollars,  and  be  imprisoned  in  the  county  jail  not  exceed- 
ing thirty  days,  at  the  discretion  of  the  court. 

5686  (102).  Any  person  whoshall  willfully  destroy,  mutilate,  deface,  injure,  or 
remove  any  tomb,  monument,  or  gravestone,  or  other  structure  placed  in  any 
cemetery,  or  any  fence,  railing,  or  other  work  for  the  protection  or  ornament  of  a 
cemetery,  or  tomb,  monument,  or  gravestone,  or  other  structure  aforesaid,  or  of  any 
cemetery  lot  within  a  cemetery,  shall  be  punished  by  a  fine  of  not  less  than  five 
dollars  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county  jail 
for  a  term  of  not  less  than  one  nor  more  than  thirty  days ;  and  such  offender  shall 
also  be  liable  in  an  action  of  trespass,  in  the  name  of  the  association  or  other  owner 
of  such  cemetery,  to  pay  all  such  damages  as  have  been  occasioned  by  his  unlawful 
act  or  acts. 

5687  (103).  If  any  person  or  persons  shall  wantonly  or  maliciously  throw,  put, 
or  lay  down,  prostrate,  deface,  or  injure  any  fence  enclosing  an  orchard,  pasture, 
meadow,  garden,  yard,  or  other  field  or  enclosure,  the  property  of,  or  lawfully  occu- 
pied by  any  other  person  or  persons,  or  corporation,  or  shall  wantonly  or  maliciously 
o]>eD,  let  down,  throw  down,  prostrate,  injure,  or  deface  any  gate,  or  bars  belonging 
to  any  such  enclosure,  every  such  person  or  persons  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars,  or  be  imprisoned  in  the  jail  of  the  county,  not  ex- 
ceeding thirty  days,  or  both,  at  the  discretion  of  the  court. 

5688  (104).  If  any  person  shall  intentionally  deface,  obliterate,  tear  down,  or 
destroy,  in  whole  or  in  part,  any  copy  or  transcript  of,  or  extract  from  any  law  of 
the  United  States  or  of  this  state,  or  any  proclamation,  publication,  advertise- 
ment, or  notification,  whatsoever,  set  up  in  any  public  place,  within  this  state,  for 
the  public  information  of  any  citizen,  by  the  authority  of  any  law  or  act  of  this  state, 
such  person  shall  be  fined  in  any  sum  not  exceeding  ten  dollars,  and  may  be  com- 
mitted to  jail  for  a  time  not  exceeding  twenty-four  hours. 

6689  (105).  No  person  shall  carry  fire  across  any  wooden  bridge,  on  any 
lawful  public  road  in  this  state,  unless  in  a  lantern  or  close  vessel;  and  no  person 
shall  ride  or  drive  any  horse  or  horses,  stage  coach,  or  other  vehicle,  over  any  such 
brid^  faster  than  a  walk ;  and  any  person  who  shall  be  convicted  of  a  violation  of 
either  of  the  provisions  of  this  section  shall  pay  a  fine  of  five  dollars. 
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5690  (106).  Any  person  who  shall  willfully  and  maliciously  injure  any  lawfiil 
public  road  in  this  state,  or  any  bridge,  gate,  or  mile  stone,  or  other  fixture,  on  any 
such  road,  shall,  for  every  such  offense,  pay  a  fine  not  exceeding  fifty  dollars  uorlee 
than  ten  dollars;  and,  moreover,  be  liable  to  any  party  injured  in  double  damages. 

5691  (107).  Any  person  who  shall  deposit  any  wood,  stone,  or  other  kind  of 
materials,  on  any  part  of  any  lawful  public  road,  in  this  state,  inside  of  the 
ditches  of  such  road^  or  outside  of  the  ditches^  but  so  near  thereto  as  to  cause  the 
hanks  thereof  to  break  into  the  same,  or  cause  the  accumulation  of  rubbish,  or  any 
kind  of  obstruction,  shall,  for  every  such  offense,  pay  a  fine  of  five  dollars. 

5692  (108).  That  if  any  person  shall  willfully  and  maliciously  destroy  or  in- 
jure  to  the  amount  of  one  hundred  dollars,  any  personal  property  of  any  de- 
scription whatsoever,  or  any  building  or  other  structure  upon  land  of  any  kind 
whatsoever,  owned  by  any  other  person  or  persons,  corporation,  or  association  of 
persons,  every  person  so  offending  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  year,  nor  more  than  three  years;  and,  moreover,  be 
liable  to  the  party  injured  in  double  the  amount  of  damages  sustained  thereby. 

5693  (109).  If  any  person  shall  willfully  and  maliciously  injure  or  destroy  to 
any  amount  less  than  one  hundred  dollars,  any  personal  property  of  any  de 
scription  whatsoever,  or  any  building  or  other  structure  of  any  kind,  owned  by  an- 
other person,  every  person  so  offending  shall  be  imprisoned  in  the  jail  of  the  proper 
county  not  exceeding  thirty  days,  and  shall,  moreover,  be  fined  in  double  theamooDt 
of  the  damage  of  the  property  injured  or  destroyed. 

5694  (110).  If  any  person  shall  willfully  and  maliciously  destroy  or  injure  to 
the  amount  of  thirty-five  dollars  and  upwards,  any  salt  well,  salt  fiirnaoe,  '>r 
engine  connected  therewith,  such  person  shall  be  confined  in  the  penitentiary  for 
any  term  not  less  than  one  nor  more  than  three  years,  and  shall,  moreover,  be  liable 
to  the  party  injured  in  double  the  amount  of  damages  sustained  thereby. 

5695  (l^l)'  If  any  person  shall  willfully  and  maliciously  injnre  or  deface  any 
church  edifice,  school  house,  dwelling  house,  or  other  building,  its  fixtures,  books 
or  appurtenances,  or  shall  commit  any  nuisance  therein,  or  shall  purposely  ao^ 
maliciously  commit  any  trespass  upon  the  enclosed  grounds  attached  thereto,  or  toy 
fixtures  placed  thereon,  or  any  enclosure  or  sidewalk  about  the  same,  such  person 
shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars. 

5696  (112).  If  any  person  shall,  unlawfully  and  maliciously  or  wantonlj 
lote^  take,  sink,  injure,  or  deface,  or  in  any  other  manner  render  the  same  unlit 
for  use  by  the  owner,  any  boat  Or  Other  craft  used  or  kept  by  any  person  or  per- 
sons within  the  state  of  Nebraska,  to  be  used  on  any  river,  or  other  water-cour«' 
or  on  any  lake  or  pound  within  this  state,  such  person  shall  be  fined  in  any  sntniK^ 
less  than  five  dollars  nor  more  than  one  hundred  dollars,  or  be  imprisoned  in  tb* 
county  jail  not  exceeding  forty  days,  or  both,  at  the  discretion  of  the  court,  ai>i 
shall,  moreover,  be  liable  to  the  party  injured  in  double  the  amount  of  the  damages 

5697(113).  If  any  person  shall  intentionally  deface,  obliterate,  tear,  or  (k- 
stroy  in  whole  or  in  part,  any  newspaper,  magazine,  or  periodical  on  file  in  ^J 
reading  room  belonging  to  the  state,  or  any  library  or  other  association  in  tti? 
state,  or  shall  cut  therefrom  any  article  or  advertisement,  such  person  shall,  npoo 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  norI<s» 
than  ten  dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding  thirty  days, o^ 
both,  at  the  discretion  of  the  court. 
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CHAPTER  XV. — Stealing,  Abetting  the  Same,  and  Destroying 

Written  Instruments. 

Sec  569a  **Ad  act  defining  the  crime  of  larceny  from  the  person  and  providing  a  pen- 
alty therefor. "     1887,  p.  658.     In  force  Jnly  1. 

5698.  Every  person  who  steals  property  of  any  value  by  taMng  the  same 
from  the  person  of  another  without  putting  said  person  in  fear  by  threats  or  the 
use  of  force  and  violence,  shall  be  deemed  guilty  of  grand  larceny,  and  shall,  upon 
conviction  thereof,  be  punished  by  confinement  in  the  penitentiary  for  not  less  than 
one  nor  more  than  seven  years. 

Conversion  of  property  not  larceny.     6»  548. 

5699  (114).  If  any  person  shall  steal  any  money,  or  goods  and  chattels,  of 
any  kind  whatever,  whether  the  same  be  wholly  money,  or  wholly  in  other  property, 
or  partly  in  money  and  partly  in  other  property,  the  property  of  another,  of  the 
value  of  thirty-five  dollars  or  upward;  or  shall  steal,  or  maliciously  destroy  any 
money,  promissory  note,  bill  of  exchange,  order,  draft,  receipt,  warrant,  check,  or 
bond,  given  for  the  payment  of  money,  or  receipt  acknowledging  the  receipt  of 
money,  or  other  property,  of  the  value  of  thirty-five  dollars  or  upwards, 
every  such  person  shall  be  imprisoned  in  the  penitentiary  not  more  than  seven  years 
nor  less  than  one  year;  Provided,  The  word  **  money,'*  in  this  section,  shall  be 
deemed  and  taken  as  including  bank  bills  or  notes.  United  States  treasury  notes,  or 
other  bills,  bonds,  or  notes  issued  by  lawful  authority,  and  intended  to  pass  and 
circulate  as  money. 

Definition  of  larceny.  4,  528.  Rale  for  fixing  valne  in  case  of  clothing,  etc.  28,  389  (44  N. 
W.,  436).  Possession  of  a  part  of  stolen  goods  presumptive  evidence  that  person  charged  stole  all. 
6,  107.     Possession  of  goods  soon  after  theft,  presnmption  left  with  the  jury.    4,  529. 

5700  (115).  If  any  person  shall  receive  or  buy  any  bank  bill  or  bills,  or 
promissory  note  or  notes,  bill  of  exchange,  order,  receipt,  draft,  warrant,  check, 
or  bond,  given  for  the  payment  of  money,  of  thirty-five  dollars  or  upwards,  which 
have  been  stolen,  knowing  the  same  to  be  stolen,  with  intent  to  defraud  the  owner 
thereof,  every  person  so  offending  shall  be  imprisoned  in  the  penitentiary  not  more 
than  seven  years,  nor  less  than  one  year. 

5701  (116).  If  any  person  shall  receive  or  buy  any  goods  or  chattels  of  the 
value  [of]  thirty-five  dollars  or  upwards,  that  shall  be  stolen  or  taken  by  robbers 
with  intent  to  defraud  the  owner,  or  shall  harbor  or  conceal  any  robber  or  thief  guilty 
of  felony,  knowing  him  or  her  to  be  such,  every  person  so  offending  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  seven  years,  nor  less  than  one  year. 

Burden  is  on  state  of  proving  value  of  goods  to  be  t'A5.  11,  541  (10  N.  W.,  453).  Receiving 
or  buying  stolen  goods,  with  intent  to  defraud  the  owner,  is  not  an  acc-ssoty,  but  a  substantive  of- 
fense, and  a  conviction  may  be  had  without  regard  to  the  person  who  stole  the  goods,  or  from  whom 
they  were  received.     14,  3  (14  N.  W.,  543). 

5702  (117).  If  any  person  shall  steal  any  horse,  mare,  gelding,  foal  or  filly, 
ass  or  mule,  of  any  value ;  or,  if  any  person  shall  receive  or  buy  any  horse, 
mare,  gelding,  foal  or  filly,  ass  or  mule,  that  shall  have  been  stolen,  knowing  ihe 
same  to  have  been  stolen,  with  intent,  by  such  receiving  or  buying,  to  defraud  the 
owner;  or,  if  any  person  shall  conceal  any  horse  thief,  knowing  him  to  be  such  ; 
or,  if  any  person  shall  conceal  any  horse,  mare,  or  gelding,  foal  or  filly,  ass  or 
mule,  kflowing  the  same  to  have  been  stolen ;  every  such  person  so  offending  shall 
be  imprisoned  in  the  penitentiary  not  more  than  ten  nor  less  than  one  year. 

Penalty  reduced  from  fifteen  and  three  years,  1883,  p.  333.  A  prosecution  will  lie  under  this 
act  for  a  crime  committed  before  the  amendment,  as  only  the  penalty  was  changed.  16,  44^  (19  N. 
W.,686).  There  is  no  grand  and  petit  larceny  in  horse -stealing.  The  character  of  the  crime  is  the 
same  whether  the  value  of  the  horse  be  $500  or  $20.  11, 410  (9  N.  W.,  552).  Sentence  for  ten 
years  held  excessive.     14, 505  (16  N.  W.,  829). 
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6703  (118).  If  any  person  or  persons  shall,  either  during  the  life  of  the  de- 
visor, testator,  or  testatrix,  or  after  his  or  her  death,  steal,  or  for  any  fraudulent 
purpose  destroy  or  secrete  any  will,  codicil,  or  other  testajnentary  instrument, 
whether  the  same  relate  to  real  or  personal  estate,  or  both,  or  shall  procure  the  same 
to  be  done,  every  such  person  shall  be  imprisoned  in  the  penitentiary  not  l^s  than 
one  year  nor  more  than  ten  years.  It  shall  not  be  necessary,  in  any  indictment  for 
the  offense  herein  named,  to  allege  that  such  will,  codicil,  or  other  instrument  is  the 
property  of  any  person,  or  that  the  same  is  of  any  value. 

5704  (119).  If  any  person  shall  steal  any  money  or  goods  and  chattels  of 
any  kind  whatever,  of  less  value  than  thirty-flve  dollars,  the  property  of  an- 
other, or  shall  steal  or  maliciously  destroy  any  money,  promissory  note,  bill  of 
exchange,  order,  draft,  receipt,  warrant,  check,  or  bond  given  for  the  payment  of 
money,  or  receipt  acknowledging  the  receipt  of  money  or  other  property  of  less  value 
than  thirty-five  dollars, every  person  so  offending  shall  make  restitution  to  the  party 
injured  in  twofold  the  value  of  the  property  stolen  or  destroyed,  and  be  fined  in  any 
sum  not  exceeding  one  hundred  dollars,  or  shall  be  imprisoned  in  the  county  jail  for 
any  time  not  exce^ing  thirty  days.  The  word  **  money,''  in  the  section,  shall  be  held 
to  include  bank  bills  or  notes,  United  States  treasury  notes,  or  other  bills,  bonds 
or  notes,  issued  by  lawful  authority  and  intended  to  pass  and  circulate  as  money. 

Fioe  reduced  from  $200, 1875,  p.  7. 

5705  (120).  If  any  person  shall  conceal  any  stolen  money,  goods,  or  chat- 
tels of  any  kind  whatever,  of  less  value  than  thirty-five  dollars,  or  shall 
conceal  any  bank  bill  or  bills,  promissory  note  or  notes,  bill  of  exchange,  order, 
warrant,  draft,  check,  or  bond,  or  any  accountable  receipt  for  money,  given  for  the 
payment  or  acknowledgment  of  any  sum  under  thirty-five  dollars^  the  person  so 
concealing,  knowing  the  same  to  have  been  stolen,  shall  be  fined  for  every  such 
offense  iu  any  sum  not  exceeding  one  hundred  dollars,  or  shall  be  imprisoned  in  the 
county  jail  not  exceeding  thirty  days,  either  or* both,  at  the  discretion  of  the  court 

Fine  redaced  from  $200,  1875,  p.  8. 

CHAPTER  XVI. — Embezzlements  and  Frauds. 

5706  (121).  If  any  clerk,  agent,  attorney  at  law,  or  servant  of  any  private 
person  or  any  copartnership,  except  apprentices  and  persons  within  the  age  of 
eighteen  years,  or  if  any  oflBcer,  attorney  at  law,  agent,  clerk,  or  servant  of  any  in- 
corporated company  or  joint  stock  company  shall  embezzle  or  convert  to  his  own 
use,  or  fraudulently  take  or  make  away  with  or  secrete  with  intent  to  embezzle  or 
fraudulently  convert  to  his  own  use  without  the  assent  of  his  or  her  employer  or 
employers,  or  the  owner  or  owners  thereof,  any  money,  goods,  rights  in  action,  or  other 
valuable  security,  or  effects  whatever,  belonging  to  any  other  persons,  body  politic  or 
corporate,  which  shall  come  into  his  or  her  possession  or  care,  by  virtue  of  such  em- 
ployment, or  if  any  officer  elected  or  appointed  to  any  office  of  public  trust  in  the  state, 
or  if  any  executor,  administrator,  guardian,  or  assignee  for  the  benefit  of  creditors 
shall  embezzle  or  convert  to  his  or  her  own  use  any  money,  property,  rights  in  ac- 
tion, or  other  valuable  security  or  effects  whatever,  belonging  to  any  individual,  or 
company,  or  association  that  shall  come  into  his  or  her  possession  by  virtue  or  under 
color  of  his  or  her  relation  as  officer,  executor,  administrator,  guardian,  or  ^issigoee, 
every  such  person  so  offending  shall  be  punished  in  the  manner  provided  by  law 
for  feloniously  stealing  property  of  the  value  of  the  article  so  embezzled,  taken,  or 
secreted,  or  of  the  value  of  any  sum  of  money  payable  or  due  upon  any  right  in 
action  so  embezzled.  Every  embezzlement  of  any  evidence  of  any  debt  negotiaUt 
by  delivery  only,  and  actually  executed  by  the  master  or  employer  of  any  saxk 
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clerk,  agenty  ofBoer,  attorney  at  law,  or  servant,  but  not  delivered  or  issued  as  a 
valid  instrument,  shall  be  deemed  an  offense  within  the  meaning  of  this  section. 

Amended  1885,  p.  391.  Owner  mnst  be  deprived  of  the  property  to  constitute  embezzlement. 
18,  440  (25  N.  W.«  609).  Until  attorney's  lien  on  money  in  his  bands  is  discharged,  he  cannot  be 
prosecuted  for  embezzlement  tiiereof.     24,  737  (40  N.  W.,  289). 

Sees.  5707  to  5709  formed  sees.  2  to  4  of  an  act  defining  certain  crimes  and  proyiding  punish- 
ment therefor.     1875,  p.  26.     In  force  June  1. 

5707.  That  if  any  clerk,  apprentice,  or  servant,  whether  bound  or  hired,  to 
whom  any  money,  bank  bill,  or  note,  or  goods,  or  chattels  shall  be  entrusted  or  de- 
livered by  his  or  her  master  or  mistress,  shall  withdraw  himself  or  herself  from 
his  or  her  master  or  mistress,  and  go  away  with  the  said  money,  bank  bill,  or  note, 
or  goods,  or  chattels,  or  any  part  thereof,  with  intent  to  steal  the  same  and  defraud 
his  or  her  master  or  mistress  thereof,  contrary  to  the  trust  and  confidence  in  him  or 
her  reposed  by  his  or  her  said  master  or  mistress,  shall  embezzle  the  said  money, 
bank  bill,  or  note,  goods  or  chattels,  or  any  part  thereof,  or  otherwise  shall  convert 
the  same  to  his  or  her  own  use,  with  like  purpose  to  steal  the  same,  every  such 
person  so  offending  shall  be  deemed  guilty  of  larceny,  and  be  punished  accordingly, 

5708.  That  if  any  bailee  of  any  money,  bank  bill,  or  note,  goods  or  chattels 
shall  convert  the  same  to  his  or  her  own  use,  with  an  intent  to  steal  the  same,  he 
^hall  be  deemed  guilty  of  larceny  in  the  same  manner  as  if  the  original  taking  had 
been  felonious,  and  on  conviction  thereof,  shall  be  punished  accordingly. 

5709.  That  if  any  lodger  shall  take  away,  with  intent  to  steal,  embezzle,  or 
purloin  any  bedding,  furniture,  goods,  or  chattels  which  he  or  she  is  to  use  in  or 
with  his  or  her  lodging,  he  or  she  shall  be  deemed  guilty  of  larceny,  and  on  convic- 
tion, shall  be  punished  accordingly. 

5710  (122).  Every  person  who  shall  buy  or  in  any  way  receive  any  money, 
goods,  rights  in  action,  or  any  valuable  security  or  effects  whatever,  knowing  the 
same  to  have  been  embezzled,  taken,  or  secreted,  contrary  to  the  provisions  of 
the  last  section,  shall  be  punished  in  the  same  manner^  and  to  the  same  extent,  as 
therein  prescribed,  upon  a  conviction  of  a  servant  for  such  embezzlement. 

5711  (123).  If  any  carrier  or  other  person  to  whom  any  goods,  money,  right 
in  action,  or  any  valuable  personal  property  or  effects  shall  have  been  delivered  to 
be  transported  or  carried  for  hire;  or  if  any  person  employed  in  such  transportation 
or  carrying  shall,  without  assent  of  his  employer,  take,  embezzle,  or  convert  to  his 
own  use,  such  goods,  moneys,  rights  in  action,  property,  or  effects,  or  any  part  of 
them,  and  before  delivery  of  such  article  at  the  place  or  to  the  person  entitled  to 
receive  them;  or  if  any  innkeeper  shall  embezzle  or  convert  to  his  own  use,  or 
fraudulently  take,  make  away  with,  or  secrete,  with  intent  to  embezzle  or  fraudu- 
lently convert  to  his  own  use,  without  the  consent  of  his  guest,  any  money,  bank  notes, 
jewelry,  articles  of  gold  or  silver  manufacture,  precious  stones  or  bullion,  delivered 
to  such  inn  keeper  by  his  guest  for  safe  custody,  every  such  person  shall  be  punished 
in  the  manner  prescribed  by  law  for  feloniously  stealing  property  of  the  value  of 
the  article  or  articles  so  embezzled,  taken,  or  secreted. 

5712  (124).  If  any  officer  or  other  person  charged  with  the  collection,  receipt, 
safe  keeping,  transfer,  or  disbursement  of  the  public  money,  or  any  part  thereof, 
belonging  to  the  state  or  to  any  county,  or  precinct,  organized  city  or  village,  or 
school  district  in  this  state,  shall  convert  to  his  own  use,  or*  to  the  use  of  any  other 
person"  or  persons,  body  corporate,  association  or  party  whatever,  in  any  way  what- 
ever, or  shall  use  by  way  of  investment  in  any  kind  of  security,  stock,  loan,  prop- 
erty, land,  or  merchandise,  or  in  any  other  manner  or  form  whatever,  or  shall  loan, 
with  or  without  interest,  to  any  company,  corporation,  a.ssociation,  or  individual,  any 
portion  of  the  public  money,  or  any  other  funds,  property,  bonds,  securities,  assets, 
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or  effects  of  any  kind,  received,  controlled,  or  held  by  him  for  safe  keeping,  trans- 
fer, or  disbursement,  or  in  any  other  way  or  manner,  or  for  any  other  purpose  ;  or, 
if  any  person  shall  advise,  aid,  or  in  any  manner  participate  in  such  act,  every  such 
act  shau  be  deemed  and  held  in  law  to  be  an  embezzlement  of  so  much  of  the 
said  moneys  or  other  property  as  aforesaid,  as  shall  be  thus  converted,  used,  invested, 
loaned,  or  paid  out  as  aforesaid,  which  is  hereby  declared  to  be  a  high  crime,  and 
such  officer  or  person  or  persons  shall  be  imprisoned  in  the  penitentiary  not  Jess  thao 
one  year  nor  more  than  twenty-one  years,  according  to  the  magnitude  of  the  embez- 
zlement, and  also  pay  a  fine  equal  to  double  the  amount  of  money  or  other  property 
so  embezzled  as  aforesaid,  which  fine  shall  operate  as  a  judgment  at  law  on  all  of 
the  estate  of  the  party  so  convicted  and  sentenced,  and  shall  be  enforced  to  collec- 
tion by  execution  or  other  process,  for  the  use  only  of  the  party  or  partis  whose 
money  or  other  funds,  property,  bonds,  or  securities,  assets,  or  effects  of  any  kind 
as  aforesaid,  has  been  so  eml)ezzled.  And  in  all  cases,  such  fine  so  operatiug  as  a 
judgment  shall  only  be  released  or  entered  as  satisfied  by  the  party  in  interest  as 
aforesaid.  Any  failure  or  refusal  to  pay  over  the  public  money,  or  any  part  thereof, 
by  any  officer  or  other  person  charged  with  the  collection,  receipt,  transfer,  disburse- 
ment, or  safe-keeping  of  the  public  money,  or  any  part  thereof,  whether  beloDging 
to  the  state,  or  to  any  county,  or  precinct,  or  school  district,  or  organized  city  or  in- 
corporated village  in  this  state,  or  any  other  public  money  whatever ;  or  any  failure 
to  account  to,  or  to  make  settlement  within  a  reasonable  time  after  a  notice  so  to  do, 
with  any  proper  and  l^al  authority  of  the  official  accounts  of  such  officer  or  pa-- 
son,  shall  be  held  and  taken  as  prima  facie  evidence  of  such  embezzleoieDt.  And 
the  refusal  of  any  such  officer  or  person,  whether  in  or  out  of  office,  to  pay  any 
draft,  order,  or  warrant  which  may  be  drawn  upon  him,  by  the  proper  officer,  for 
any  public  money  in  his  hands,  no  matter  in  what  capacity  the  same  may  have  been 
received  or  may  be  held  by  him,  or  any  refusal,  by  any  person  or  public  officer 
named  in  this  act,  to  pay  .over  to  his  successor  any  public  moneys,  or  securitks 
promptly,  on. the  legal  requirement  of  any  authorized  officer  of  the  state  or  county, 
shall  be  taken,  on  the  trial  of  any  indictment  against  such  officer  or  person  for  em- 
bezzlement, as  prima  facie  evidence  of  such  embezzlement. 

Form  of  indictment  against  school  district  treasurer.     17, 68:^  (24  N.  W^  382). 

5713  (125).  If  any  person,  by  false  pretense  or  pretenses,  shall  obtain  from  any 
other  person  any  money,  goods,  merchandise,  or  effects  whatsoever,  with  intent  to 
cheat  or  defraud  such  person  of  the  same  *or  shall  sell,  lease,  or  transfer  any  void 
or  pretended  patent  right  as  certificate  of,  in  a  pretended  corporation  and  take  the 
promissory  note  or  other  valuable  thing  of  such  purchaser,*  or  shall  fraudulently 
make  and  transfer  any  bond,  bill,  deed  of  sale,  gift,  grant,  or  other  conveyance  to 
defraud  his  creditors  of  their  just  demands,  *  or  if  he  shall  obtain  the  signature  or 
endorsement  of  any  person  to  any  promissory  note,  bank  check,  draft,  bill  of  ex- 
change or  any  other  instrument  in  writing,  fraudulently  or  by  misrepresentation,  if 
the  value  of  the  property  or  promissory  note  or  written  instrument,  fraudulently 
obtained  or  conveyed  as  aforesaid,  shall  be  thirty-tive  dollars  ($36)  or  upwards,'* 
such  person  so  offending  shall  be  imprisoned  in  the  penitentiary  not  more  than  five 
years  nor  less  than  one  year,  but  if  the  value  of  the  property  be  less  than  thirty-five 
dollars  ($35)  the  person  so  offending  shall  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars  ($100),  or  be  imprisoned  in  the  jail  of  the  county  not  exc^diog 
thirty  days,  and  be  liable  to  the  party  injured  in  the  amount  of  damages  sustained. 

Clauses  between  first  two  and  last  two  **  inserted  and  penalty  changed,  1891,  p.  405.  ?»> 
lice  court  had  no  jurisdiction  in  case  stated.  Copy  of  complaint  for,  set  out.  11, 310  (9  N.  W.> 
33). 

6714  (126).  If  any  person  shall  falsely  personate  any  other,  before  any 
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ooart  of  record,  or  judge  thereof^  or  before  any  justice  of  the  peace,  clerk  of  either 
the  supreme  court  or  other  court,  or  any  other  officer  of  this  state,  who  is,  or  may 
hereafter  be,  authorized  to  take  the  acknowledgment  of  deeds,  powers  of  warrants  of 
attorney,  or  to  grant  marriage  licenses,  with  intent  to  defraud  any  person,  body  poli- 
tic or  corporate,  any  person  so  offending  shall  be  imprisoned  in  the  penitentiary 
not  exceeding  six  years. 

5715  (127).  If  any  person  or  persons  shall  knowingly  sell  or  convey  any  tract 
of  land  without  having  a  title  to  the  same,  either  in  law  or  equity,  by  descent, 
device,  or  evidence,  by  a  written  contract  or  deed  of  conveyance,  with  intent  to  de- 
fraud the  purchaser,  or  other  person,  every  person  so  offending  shall  be  imprisoned 
in  the  penitentiary  not  more  than  seven  years  nor  less  than  one  year. 

5716  (128).  Every  factor  or  agent  who  shall  deposit  any  merchandise  entrusted 
or  consigned  to  him,  or  any  document  so  possessed  or  entrusted  aforesaid,  as  a  se- 
curity for  any  money  borrowed,  or  n^otiable^  instrument  received  by  such  factor  or 
agent,  and  shall  apply  or  dispose  pf  the  same  to  his  own  use,  contrary  to  good  faith, 
and  with  intent  to  defi!UUd  the  true  owner,  and  every  factor  or  agent  who  shall 
sell  any  merchandise  or  other  property  entrusted  or  consigned  tO  him,  in  the 
like  manner,  and  with  the  like  fraudulent  intent,  and  every  other  persou  who  shall 
knowingly  connive  with,  or  aid,  or  assist  any  such  factor  or  agent  in  any  such 
fraudulent  deposit  or  sale,  shall  be  imprisoned  in  the  penitentiary  not  exceeding 
three  years  nor  less  than  one  year. 

5717  (129).  If  the  owner  of  any  merchandise,  or  other  person  in  whose 
name  any  merchandise  shall  be  shipped  or  delivered  to  the  keeper  of  any  ware- 
house, or  other  factor,  or  agent,  to  oe  shipped,  shall,  after  the  advancement  to 
him  or  them  of  any  money,  or  the  giving  to  him  or  them  of  any  negotiable  security, 
by  the  consignee  or  consignees  of  such  merchandise,  without  the  consent  of  such 
consignee  or  consignees  being  therefor  first  had  and  obtained,  make  any  disposition 
of  such  merchandise,  different  from,  and  inconsistent  with  that  agreed  upon  between 
such  owner  or  other  person  aforesaid,  and  such  consignee  or  consignees,  at  the  time 
of  said  money  being  so  advanced,  or  said  negotiable  security  being  so  given,  with 
intent  to  defraud  or  injure  such  consignee  or  consignees,  said  owner  or  other  person 
aforesaid,  and  all  other  persons  conniving  with  him  or  them  for  the  purpose  of  de- 
ceiving, defi!Unding,  or  injuring  the  said  consignee,  shall  be  imprisoned  in  the 

?5nitentiary  not  more  than  three  years  nor  less  than  one  year;  Provided,  however y 
hat  no  person  shall  be  subject  to  prosecution  under  this  section  who  shall,  before 
disposing  of  such  merchandise,  pay,  or  offer  to  pay,  to  the  consignee  or  consignees 
the  full  amount  of  any  advancement  made  thereon. 

5718  (130).  If  any  person  shall  execute  and  deliver,  or  shall  cause,  or  procure 
to  be  executed  and  delivered  to  any  person,  any  false  or  fictitious  bill  of  lading, 
receipt,  schedule,  invoice,  or  other  written  instrument,  to  the  purport  and  effect  tliat 
any  goods,  wares,  merchandise,  live  stock,  or  other  property  usually  transported  by 
carriers,  had  been  or  were  held,  delivered,  received,  placed,  or  deposited  on  board  of 
any  steamboat,  or  water  craft,  navigating  the  waters  in  or  bordering  upon  the  state 
of  Nebraska,  or  at  the  freight  oflSce,  depot,  station,  or  other  place  designated  or  used 
by  any  railroad  company  or  other  common  carrier,  for  the  reception  of  any  such 
property  so  usually  transported  by  carriers,  when  such  goods,  wares,  merchandise, 
live  stock,  or  other  property  were  not  held,  or  had  not  in  fact  and  in  good  faith  been 
delivered,  received,  or  deposited  on  board  of  such  steamboat,  or  other  water  craft,  or 
at  such  freight  office,  depot,  station,  or  other  place  so  designated  or  used  by  any  com- 
mon carrier  for  the  reception  of  such  property,  when  such  bill  of  lading,  receipt,  in- 
voice, schedule,  or  other  written  instrument  was  made  and  delivered,  accoixling  to 
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the  purport  and  effect  of  such  bill  of  lading,  receipt,  invoice,  schedule  or  other  writ- 
ten instrument,  with  intent  to  deceive,  defraud,  or  injure  any  person  or  corporation, 
or  if  any  person  shall  attempt  to  endorse,  assign,  transfer,  or  put  off  any  such  false 
or  fictitious  bill  of  lading,  receipt,  invoice,  schedule,  or  other  written  instrument, 
knowing  the  same  to  be  false,  fraudulent,  or  fictitious,  the  person  so  offending  shall 
be  imprisoned  in  the  penitentiary  not  exceeding  four  years  nor  less  than  one  year. 

5719  (131).  If  any  person  shall  execute  and  deliver,  or  shall  cause  or  procure 
to  be  executed  and  delivered,  to  any  other  person  any  false  and  fictitious  waid- 
house  receipt)  acknowledgment,  or  other  instrument  of  writing,  to  the  purport 
and  effect  that  such  person,  or  any  other  person  or  persons,  copartnership,  firm,  body 
politic  or  corporate,  which  be  or  she  represents,  or  pretends  to  represent,  held  or  had 
received  in  store,  or  held  or  had  received  in  any  warehouse,  or  in  any  other  place, 
or  held  or  had  received  into  possession,  custody,  or  control  of  such  person  or  per- 
sons, copartnership,  firm  or  body  politic,  any  goods,  wares,  or  merchandise,  when 
such  goods,  wares,  or  merchandise  were  not  held  and  had  not  been  received  in  good 
faith,  according  to  the  purport  and  effect  of  such  warehouse  receipt,  receipt,  ac- 
knowledgment, or  instrument  of  writing,  with  intent  to  defraud,  deceive,  or  injure 
any  person  whomsoever,  or  if  any  person  shall  endorse,  assign,  transfer,  or  deliver, 
or  shall  attempt  to  endorse,  transfer,  or  deliver,  to  any  other  person  any  such  false 
and  fictitious  warehouse  receipt,  receipt,  acknowledgment,  or  instrument  of  writing, 
knowing  the  same  to  be  false,  fraudulent,  or  fictitious,  such  person  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  more  than  three  years  nor  less  than  one  year. 

6720  (132).  If  any  person  or  persons,  or  the  agent  of  any  person  or  persons, 
having  in  his  or  their  possession,  custody,  or  control  any  goods,  wares,  or  merchan- 
dise, by  virtue  of  any  genuine  instrument  of  writing,  of  the  purport  or  effect  of  any 
such  instrument  of  writing  as  is  mentioned  in  either  of  the  last  two  preceding  sec- 
tions, shall  without  authorit}^,  and  with  intent  to  injure  or  defraud  the  rightful 
owner  thereof,  sell,  assign,  transfer,  or  incumber  such  gOOds,  wares,  or  merchan- 
dise, or  any  part  thereof  to  the  value  of  fifty  dollars  or  upward,  or  shall  in  any  way 
convert  the  same  to  his  own  use,  or  if  the  consignor  or  consignors,  or  the  agent  o£ 
such  consignor  or  consignors  of  any  goods,  wares,  or  merchandise,  not  being  the  ab- 
solute owner  thereof,  and  not  having  authority  to  stop,  countermand,  or  change 
the  consignment  thereof,  or  not  having  authority  to  sell  or  incumber  the  same 
during  the  transit,  shall,  after  the  shipment  thereof  on  board  any  water  craft,  or, 
after  the  deposit  thereof  in  or  upon  any  vehicle  for  land  carriage,  in  any  way  stop, 
countermand,  or  change  the  consignment  thereof,  or  shall  sell,  dispose  of,  or  incum- 
ber such  goods,  wares,  or  merchandise,  during  their  transit,  or  after  their  delivery, 
or  shall  in  any  way  convert  the  same,  or  any  part  thereof,  to  his  or  her  own  use,  to 
the  value  of  fifty  dollars  or  upward,  so  that  the  rightful  owner  thereof  shall  sustain 
a  loss  thereby  to  the  value  of  fifty  dollars  or  upward,  the  person  so  offending,  with 
intent  as  aforesaid,  shall  be  imprisoned  in  the  penitentiary  for  a  term  not  less  than 
•one  nor  more  than  four  years. 

5721  (133).  Any  railroad  company,  whose  agent  or  agents  shall  knowingly 
divert,  or  permit  to  be  diverted,  any  freights  that  may  come  under  his  or  their 
control,  from  the  railroad  or  railroads  over  which  the  same  may  have  been  ordered 
to  be  conveyed,  as  aforesaid,  shall  forfeit  and  pay  to  the  railroad  company  or  com- 
panies from  which  said  freights  have  been  so  diverted,  three  times  the  amount  re- 
ceived for  transporting  such  freights;  and  such  agent  or  agents  shall  be  fined  not 
more  than  one  hundred  dollars,  or  imprisoned  in  the  county  jail  not  more  than 
thirty  days,  or  both,  at  the  discretion  of  the  court;  Provided,  That  the  provisions 
of  this  act  shall  in  no  way  interfere  with  any  lawful  obligations  heretofore  entered 
into  by  any  railroad  company.  ^  . 

Digitized  by  VjOOQIC 


EMBEZZLEMENTS  AND  FBAUDS.  1149 

5722  (134).  Every  partner  who  shall  be  guilty  of  any  firaud  in  the  affairs  of 
the  partnership,  shall  be  liable  civilly  to  the  party  injured  to  the  extent  of  his 
damage,  and  shall  be  punished  by  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisonment in  the  county  jail  not  exceeding  six  months,  or  both,  at  the  discretion  of 
the  court. 

5723  (135).  Every  president,  director,  cashier,  teller,  clerk,  or  agent  of  any 
banking  company,  who  shall  embezzle,  abstract,  or  willfully  misapply  any  of  the 
moneys,  funds,  or  credits  of  such  company,  or  shall,  without  authority  from  the  di- 
rectors, issue  or  put  in  circulation  any  of  the  notes  of  such  company,  or  shall,  with- 
out such  authority,  issue  or  put  forth  any  certificate  of  deposit,  draw  any  order  or 
bill  of  exchange,  make  any  acceptance,  assign  any  note,  bond,  draft,  bill  of  exchange, 
mortgage,  judgment,  or  decree,  or  shall  make  any  false  entry  on  any  book,  reporter 
statement  of  the  company,  with  an  intent  in  either  case  to  injure  or  defraud  such 
company,  or  to  injure  or  defraud  any  other  company,  body  corporate  or  politic,  or 
any  other  individual  person,  or  to  deceive  any  oflScer  or  agent  appointed  to  inspect 
the  affairs  of  any  banking  company  in  the  state,  shall  be  confined  in  the  penitentiary 
not  less  than  one  year  nor  more  than  ten  years. 

6724  (136).  Any  person  or  persons  who  shall  knowingly  and  willfully  sell,  or 
direct,  or  permit  any  person  or  persons  in  his  or  their  employ  to  sell  any  commodity 
or  article  of  merchandise,  and  make  or  give  any  false  or  short  weight  or  meas- 
nre.  or  any  person  or  persons  owning  or  keeping  or  having  charge  of  any  scales  or 
steelyards  for  the  purpose  of  weighing  live  stock,  hay,  grain,  coal,  or  other  articles, 
who  shall  knowingly  and  willfully  rejwrt  any  false  or  untrue  weight,  whereby  any 
other  person  or  persons  may  be  defrauded,  or  injured,  such  person  or  persons  shall 
be  fined  in  any  sum  not  exceeding  fifty  dollars,  or  be  imprisoned  in  the  jail  of  the 
county  not  exceeding  thirty  days,  or  both,  at  the  discretion  of  the  court,  and  also  be 
answerable  to  the  party  defrauded  or  injured  in  double  damages. 

Complaint  for  making  false  weights;  evidence  examined  and  held  properly  admitted.  22,  668 
(35N.W.,891). 

5725  (137).  Any  person,  agent,  or  clerk  who  shall  put  up,  or  shall  order  or 
procure  any  other  person  to  put  up  or  pack  sugar,  rice,  tobacco,  soap,  starch,  candles, 
cheese,  or  any  goods  or  articles  sold  by  weight,  packed  in  kegs,  barrels,  tierces, 
casks,  boxes,  hogsheads,  or  any  case  whatever,  shall,  in  every  instance,  first  weigh 
the  entire  box  or  cask,  or  whatever  it  may  be,  and  plainly  cut  or  mark  upon  the 
head,  or  most  convenient  part  thereof,  the  exact  number  and  fractions  of  pounds  it 
weighs,  and  when  packed  or  filled  shall  again  ascertain  the  whole  weight,  and  place 
the  same  immediately  above  the  cut  or  marked  tare  weights,  and  subtract  the  one 
from  the  other,  showing  the  net  weight  of  the  contents,  which  calculation  shall  not 
be  obliterated  while  the  bulk  remains  unbroken ;  and  said  articles,  until  the  bulk  is 
broken,  shall  be  sold  by  the  net  weight;  Provided^  however.  That  nothing  in  this 
section  shall  be  so  construed  as  to  release  any  person  from  the  liability  of  allowing 
the  actual  tare  at  the  time  of  sale  on  all  k^,  barrels,  tierces,  casks,  boxes,  hogs- 
heads, or  cases  containing  articles  which  by  their  nature  are  liable  to  change  the 
original  tare. 

5726  (138).  Any  brand,  mark,  or  stamp  put  upon  any  keg,  barrel,  box,  cask, 
hogshead,  or  case,  by  the  manufacturer,  indicating  the  articles,  its  quality,  quantity, 
or  the  manufacturer's  name,  or  either  of  them,  shall  be  considered  the  manufact- 
urer's certified  brand,  stamp,  or  mark,  and  shall  be  put  thereon  in  such  manner  as 
to  be  identified  by  the  manufacturer  or  his  authorized  agent,  which  shall  be  subject 
to  no  erasure  or  obliteration  ;  neither  shall  such  box  lids,  keg,  barrel,  hogshead, 
tierce,  or  cask  heads,  be  transferred  from  one  to  the  other,  for  the  purpose  of  taking 
advantage  of  said  brands,  stamps,  or  marks,  to  sell  an  inferior  article,  or  repacking 
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take  place,  patting  an  inferior  article  into  a  superior  branded  keg,  barrel,  cask,  bogs* 
bead,  box,  or  case,  to  accomplisli  the  same  design ;  or  to  mark,  or  remark,  anything 
containing  pound  bulk,  so  as  to  bide  from  view  the  original  manufactui*er's  mark, 
«tamp,  or  brand. 

6727  (139).  Any  perspn,  directly  or  indirectly  transgressing  any  of  the 
provisions  enumerated  in  the  last  twO  preceding  sections  shall,  in  all  cases,  pay 
to  the  party  aggrieved  double  in  value  of  the  dinerence  between  the  actual  quantity 
contained  in  such  keg,  barrel,  cask,  tierce,  box,  hogshead,  or  in  whatever  the  same 
may  be  contained,  and  the  net  quantity  or  weight  for  which  the  same  may  have  been 
sold;  and  for  the  first  offense  be  subject  to  a  fine  not  less  than  twenty  nor  more 
than  sixty  dollars,  or  imprisonment  in  the  county  jail  not  less  than  thirty  days  nor 
more  than  sixty  days  ;  and  for  the  second  and  every  subsequent  offense  he  shall  be 
subject  to  a  fine  not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars,  or 
imprisonment  in  the  county  jail  not  less  than  thirty  nor  more  than  ninety  days. 

Fine  redaced  from  $'200, 1875,  p.  10. 

5728  (140).  If  any  person  shall  put  into  any  barrel,  cask,  or  other  vessel  hav- 
ing the  private  stamp,  brand,  wrapper,  label,  or  trade  mark  usually  affixed  by  any 
maker  of  wine  from  grapes  grown  within  the  state  of  Nebraska,  adulterated 
liquors  for  the  purpose  of  deceiving  any  person  by  the  sale  thereof,  *  or  of  [if] 
any  person  or  persons  shall  knowingly  manufacture,  vend,  or  give  away,  or  direct, 
or  permit  any  person  or  persons  in  his  or  their  employ  to  manufacture,  vend,  or  give 
away  any  malt,  spirituous  liquors,  or  other  compound,  any  of  which  shall  be  adulter- 
ated with  ))oisonous  ingredients,  such  as  strychnine,  strontia,  sugar  of  lead,  or  other 
poisonous  substances,*  such  person  or  persons  shall  bedeemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dol- 
lars, or  imprisoned  in  the  county  jail  not  exceeding  three  months,  or  both,  at  the 
discretion  of  the  court.  '''An  analysis  made  by  a  practical  chemist  shall  be  deemed 
<Jomi)etent  [testimony]  in  all  cases  arising  under  this  section. 

All  between  first  two  **  and  all  after  third  *  added,  and  penalty  changed,  1875,  p.  IOl 

MINERALS   AND   MINERAL  WATERS. 

Sees.  5729  to  5733.  '*An  act  to  protect  manafacturers,  bottlers,  and  dealers  in  soda  and 
mineral  waters  and  other  beyerages,  from  the  loss  of  their  casks,  barrels,  kegs,  bottles,  and  boze^" 
1883,  p.  241.     In  force  Jane  1. 

5729.  That  all  persons  engaged  in  the  manufacture,  bottling,  or  selling  of  soda, 
mineral  waters,  or  other  beverages  in  casks,  barrels,  kegs,  bottles,  or  boxes,  with 
their  names  or  other  marks  of  ownership  stamped  op  marked  thereon,  may  file 
in  the  office  of  the  county  clerk  of  the  county  in  which  such  articles  are  manufact- 
ured, bottled,  or  sold  a  description  of  the  name  or  marks  so  used  by  them,  and 
cause  the  same  to  be  printed  for  two  (2)  successive  weeks  in  a  weekly  newspaper 
printed  in  the  English  language,  and  in  counties  where  such  articles  are  manufact- 
ured, bottled,  or  sold. 

5730.  It  shall  be  unlawfal  for  any  person  or  persons  hereafter,  without  the 
written  consent  of  the  owner  or  owners  thereof,  to  fill  with  soda,  mineral  water, 
or  other  beverages,  or  any  other  articles  of  merchandise,  medicine,  compound,  or 
preparation,  for  sale,  or  to  be  furnished  to  customers,  any  such  casks,  barrels,  kegs, 
bottles,  or  boxes,  so  marked  or  stamped,  or  to  sell,  dispose  of,  buy,  or  traffic  in,  or 
wantonly  destroy  any  such  casks,  barrel,  keg,  bottle,  or  box  so  marked  or  stamped  by 
the  owner  or  owners  thereof,  after  such  owner  or  owners  shall  have  complied  with  the 
provisions  of  the  first  section  of  this  act.  Any  person  or  persons  who  shall  violate 
any  provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  before  any  justice  of  the  peace  or  police  judge  in  this  state,  shall  be 
fined  five  dollars  ($5)  for  each  and  every  cask,  barrel,  k^,  or  box,  and  fifty  cents 
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(50)  for  each  and  every  bottle  so  by  him,  her,  or  them  filled,  bought,  sold,  used, 
tratBcked  in,  or  wantonly  destroyed,  or  by  him,  her,  or  them  caused  to  be  filled, 
bo  Jght,  sold,  used,  trafficked  in  or  wantonly  destroyed,  together  with  the  cost  of 
suit  for  the  first  offense,  and  ten  dollars  ($10)  for  each  and  every  cask,  barrel,  kefty 
or  box,  one  dollar  ($1)  for  each  and  every  bottle  so  filled,  bought,  sold,  used,  traf- 
ficked in  or  wantonly  destroyed,  or  caused  to  be  so  filled,  bought,  sold,  used,  traf- 
ficked in  or  wantonly  destroyed,  together  with  the  costs  of  suit  for  each  subsequent 
offense. 

5731.  The  using  by  any  other  person  than  the  righful  owner  thereof,  without 
such  written  permission,  of  any  such  cask,  barrel,  keg,  bottle,  or  box,  for  the  sale 
therein  of  soda,  mineral  water,  or  other  beverage,  or  any  other  article  of  merchan- 
dise, medicine,  compound,  or  preparation,  or  to  be  furnished  to  customers,  or  the 
buying,  selling,  or  trafficking  in  any  such  barrel,  cask,  keg,  bottle,  or  box  by  any 
person  other  than  the  owner  without  such  written  permission ;  or  the  fact  that  any 
junk  dealer,  or  dealers  in  casks,  barrels,  kegs,  bottles,  or  boxes  shall  have  in  his  or 
her  possession  any  such  cask,  barrel,  k^,  bottle,  or  box  so  marked  or  stamped^ 
and  registered  as  aforesaid,  without  such  written  permission  shall  and  is  hereby  de- 
clared to  be  prima  facie  evidence  that  such  use,  buying,  selling,  trafficking  in, 
or  having  in  possession  any  such  cask,  barrel,  keg,  box,  or  bottle  is  unlawful 
within  the  meaning  of  this  act,  and  any  person  or  persons  found  guilty  of  any  such 
use,  buying,  selling,  trafficking  in,  or  having  in  possession  any  soda  cask,  barrel,  k^, 
box,  or  bottle,  without  such  written  permission,  shall  be  liable  to  be  arrested  and 
fined  as  provided  in  the  second  section  of  this  act,  and  it  is  hereby  declared  to  be 
the  duty  of  any  justice  of  the  peace  or  police  judge  within  this  state,  upon  oath 
having  been  made  in  writing  before  him  by  any  owner,  or  by  the  agent  of  any 
owner  or  owners,  that  any  person  has  violated  the  provisions  of  this  act,  to  imme- 
diately issue  his  warrant  and  cause  such  person  or  persons  so  accused  to  be  brought 
before  him  and  proceed  to  try  such  accused  party  as  in  cases  of  misdemeanor;  and 
in  case  such  accused  party  shall  be  found  guilty  of  having  violated  any  of  the  pro- 
visions of  this  act,  shall  assess  the  fine  as  provided  in  the  second  section  of  this  act, 
such  fine  and  costs  to  be  collected  as  provided  by  law  in  other  cases  of  misdemeanor. 

6732.  In  case  the  owner  or  owners  of  any  cask,  barrel,  keg,  bottle,  or  box  so 
marked,  stamped,  and  registered  as  aforesaid,  shall  in  person,  or  by  agent,  make  oath 
in  writing  before  any  justice  of  the  peace  or  police  judge,  that  he  has  reason  to  be- 
lieve, and  does  believe,  that  any  manufacturer  or  bottler  of  soda,  mineral  water,  or 
other  beverage,  or  any  other  person  is  using  in  any  manner  by  this  act  declared  to 
be  unlawful,  any  of  the  casks,  barrels,  kegs,  bottles,  or  boxes  of  such  person  or  his 
principal;  or  that  any  junk  dealer  or  dealers  in  casks,  barrels,  kegs,  bottles,  or 
boxes,  or  any  other  dealer,  manufacturer,  or  bottler  has  any  such  cask,  barrel,  keg, 
bottle,  or  box  secreted  in,  about,  or  upon  his,  her,  or  their  premises,  the  said  justice 
of  the  peace  or  police  judge  shall  issue  his  search  warrant  and  cause  the  premises 
designated  to  be  searched,  as  in  other  cases  where  search  warrants  are  issued,  as  is 
now  provided  by  law;  and  in  case  any  such  cask,  barrel,  keg,  bottle,  or  box  duly 
marked  or  stamped,  and  registered  as  aforesaid,  shall  be  found  in,  upon,  or  about 
the  premises  so  designated,  the  ofiicer  executing  such  search  warrant  shall  there- 
upon arrest  the  person  or  persons  named  in  such  search  warrant  and  bring  him, 
her,  or  them  before  the  justice  of  the  peace  or  police  judge  who  issued  such  warrant, 
who  shall  thereupon  hear  and  determine  sucli  case,  and  if  the  accused  is  found 
guilty,  he,  she,  or  they  shall  be  fined  as  provided  in  the  second  section  of  this  act. 

5733.  All  costs  incurred  in  the  enforcement  of  the  provisions  of  this  act  shall 
be  assessed  and  collected  in  the  same  manner  as  in  criminal  cases,  and  all  fines  col- 
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lected  by  virtue  of  this  act  shall  be  turned  over  by  the  justice  of  the  peace  or  police 
judge  collecting  the  same,  in  the  same  manner,  and  for  the  same  purpose,  as  fines  in 
oases  of  misdemeanor  are  now  by  law  disposed  of. 

6734  (141).  If  any  person  or  persons  shall  obtain,  cause  to  be  obtained,  or  at- 
tempt to  obtain  from  any  life  or  accident  insurance  company  any  sum  of  moner, 
on  any  policy  of  life  or  accident  insurance  issued  by  any  company  in  this  state,  by 
falsely  or  fraudulently  representing  the  person  or  persons  insured  as  dead,  or  shall 
cause  any  person  or  persons  to  be  insured  under  an  assumed  name,  and  shall  falsely 
represent  the  fictitious  person  or  persons  so  insured  as  dead,  and  shall  thereby  obtain, 
cause  to  be  obtained,  or  attempt  to  obtain  from  such  company  the  amount  of  such 
insurance,  and  shall  falsely  obtain,  cause  to  be  obtained,  or  attempt  to  obtain  ibm 
any  such  life  or  accident  insurance  company  any  sum  of  money  upon  any  life  or  ac- 
cident policy  of  such  company  by  means  of  false  and  fraudulent  written  repre- 
sentation or  affidavits,  falsely  representing  that  the  person  whose  life  was  insured 
was  dead,  or  that  the  person  insured  against  accident  was  injured,  every  person  so 
offending,  if  the  sum  so  obtained,  attempted  or  caused  to  be  obtained  shall  be  equal 
to  or  exceed  thirty-five  dollars,  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  exceeding  fifteen  years;  and  if  the  sum  so  obtained, attempted  or  caused  to 
be  obtained  shall  be  less  than  thirty-five  dollars,  shall  be  fined  in  any  sum  not  more 
than  five  hundred  dollars,  or  be  imprisoned  in  the  jail  of  the  proper  county  not  ex- 
ceeding six  months,  or  both,  at  the  discretion  of  the  court. 

6736  (142).  If  any  person  shall  subscribe  or  become  a  member  of,  or  be  in 
any  way  interested  in  any  association  or  company  for  the  purpose  of  issuing  or 
putting  in  circulation  any  bill,  check,  ticket,  certificate  of  deposit,  promissory  note, 
receipt,  or  other  paper  of  any  bank,  to  circulate  as  money  in  this  state,  without 
being  authorized  so  to  do  under  the  laws  of  this  state,  or  of  the  United  States,  be 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  more  than  one  year,  and 
by  a  fine  of  not  more  than  one  thousand  dollars. 

6736.  (143).  If  any  person,  number  of  persons,  or  corporation,  in  this  state, 
without  special  leave  from  the  legislative  assembly,  or  authority  from  the  gov- 
ernment of  the  United  States,  shall  emit  or  utter  any  bill  of  credit,  make,  sign, 
draw,  or  endorse  any  bond,  prommissory  note,  or  writing,  bill  of  exchange  or  order, 
to  be  used  as  a  general  circulating  medium  as  or  in  lieu  of  money  or  other  cuirencyf 
every  such  person  or  persons,  or  members  of  such  corporation,  assenting  to  such  pro- 
ceedings, being  thereof  duly  convicted,  shall  pay  a  fine  not  exceeding  three  hondred 
dollars,  or  be  imprisoned  not  exceeding  one  year. 

6737  (144).  Any  county  commissioners  or  persons  employed  by  them,  whose 
duty  it  shall  be  to  superintend,  in  whole  or  in  part,  the  erection  of  any  court 
house,  jail,  infirmary,  or  bridge^  or  the  addition  to,  alteration,  or  improvement 
of  the  same,  or  the  making  of  the  plans,  description,  and  specifications  of  the  labor 
to  be  performed  and  materials  to  be  furnished,  and  the  estimates  of  the  cost  thereof, 
or  the  estimates  of  the  amount  of  labor  done  and  materials  furnished  from  time  to 
time,  under  and  in  accordance  with  the  terms  and  conditions  of  the  contract  to  be 
made,  who  shall  in  the  performance  of  such  duty  knowingly  permit  the  work  to  be 
done  in  any  other  mode  or  manner  than  as  prescribed  in  such  plans,  descrip- 
tions, and  specifications,  unless  the  same  shall  be  done  with  the  approval  and  consent 
of  the  oflScers  to  whom  the  plans,  drawings,  representations,  bills  of  material,  and 
specifications  of  work,  and  estimates  of  the  cost  thereof  in  detail  and  in  the  aggre- 
gate, are  required  to  be  submitted  for  approval,  or  with  material  different  firom  that 
required  by  such  bills  of  material,  unless  done  with  the  consent  and  approval  of  »id 
officers  as  aforesaid,  or  shall  knowingly  make  £edse  estimates  of  the  hbot  dom 

Digitized  byVjOOQl€ 


FORGERY,  COUNTERFEITING,  BTa  1153 

and  material  furnished  in  the  quantity  or  price  thereof,  shall  be  fined  in  any  sum 
not  less  than  one  hundred  nor  more  than  one  thousand  dollars,  and  shall  be  imprisT 
oned  in  the  county  jail  not  less  than  three  nor  more  than  six  months,  and  be  liable 
to  the  county  in  which  such  misdemeanor  may  be  committed  for  double  the  amount 
such  county  shall  be  damaged  by  reason  thereof. 

CHAPTER  XVIL— Forgery,  Counterfeiting,  Etc. 

5788  (145).  If  any  person  shall  falsely  make,  alter,  forge,  COtinterfeit,  print, 
or  photograph  any  record,  or  other  authentic  matter,  of  a  public  nature;  or  any  li- 
cense, or  any  certificate  authorized  by  the  laws  of  this  state;  or  any  charter,  letters 
patent,  deed,  lease,  writiug  oblio^tory,  will,  testament,  annuity,  bond,  covenant, 
bank  bill  or  note,  check,  draft,  bill  of  exchange,  contract  or  promissory  note,  for  the 
payment  of  money  or  other  property ;  or,  any  note,  bond,  coupons,  stamps,  postage, 
or  fractional  currency,  or  any  security  issued  under  authority  of  any  act  or  acts  of 
the  Congress  of  the  United  States;  or  any  acceptance  of  a  bill  of  exchange;  or  the 
number  of  any  principal  sum  of  any  accountable  receipt  for  any  note;  or  any  order 
or  any  warrant  or  request  for  the  payment  of  money,  or  the  delivery  of  goods  and 
chattels  of  any  kind ;  or  any  acquittance  or  receipt,  either  for  money  or  goods;  or 
any  acquittance,  release,  or  discharge  of  any  debt,  account,  action,  suit,  demand,  or 
other  thing,  real  or  personal ;  or  any  plat,  draft,  or  survey  of  land;  or  any  transfer 
or  assurance  of  money,  stock,  goods,  chattels,  or  other  property  whatever ;  or  any 
letter  of  attorney,  or  any  other  power  to  receive  money,  or  to  receive  and  transfer 
stock,  or  annuities;  or  to  let,  lease,  dispose  of,  alien,  or  convey  any  goods  or  chat- 
tels, lands  or  tenements,  or  other  estate,  real  or  personal ;  or  any  bills  drawn  by  the 
auditor  of  public  accounts,  for  the  payment  of  money  at  the  treasury;  or  any  check, 
ticket,  order,  or  pass,  purporting  to  have  been  issued  by  any  railroad  company,  or 
by  any  officer  or  officers  thereof,  or  by  any  street  railroad  company,  or  owner,  or  by 
any  toll  bridge  co^ipany,  or  owner;  or  any  private  stamp,  brand,  wrapper,  label, or 
trade-mark,  usually  affixed  by  any  mechanic,  manu&cturer,  druggist,  merchant,  or 
tradesman  to  or  upon  the  goods,  wares,  merchandise,  preparation,  or  mixture  of 
such  mechanic,  manufacturer,  druggist,  merchant,  or  tradesman ;  or  the  seal  of  any 
public  officer  or  office  authorized  or  established  in  pursuance  of  the  laws  of  this 
state,  or  of  the  United  States,  with  intent  to  damage  or  defraud  any  person  or  per- 
sons, body  politic  or  corporate,  or  any  military  body  organized  under  the  laws  of 
this  state;  or  shall  utter  or  publish  as  triie  and  genuine,  or  cause  to  be  uttered  or 
published  as  true  and  genuine,  or  shall  have  in  his  possession  with  intent  to  utter 
and  publish  as  true  and  genuine,  any  of  the  above  named  false,  altered,  forged, 
counterfeited,  falsely  print^,  or  photographed  matter,  above  specified  and  described, 
knowing  the  same  to  be  false,  altered,  forged,  counterfeited,  falsely  printed,  or  pho- 
tographed, with  intent  to  prejudice,  damage,  or  defraud  any  person  or  persons,  bo^y 
politio  or  corporate,  every  person  so  offending  shall  be  imprisoned  in  the  penitenti- 
ary for  any  space  of  time  not  exceeding  twenty  years,  nor  less  than  one  year,  and 
pay  a  fine  not  exceeding  five  hundred  dollars. 

An  illegal  infltrnment  cannot  be  the  subject  of  forgery.  6, 177.  Offering  to  pass,  declaring 
or  asserting,  even  indirectly,  that  it  is  good,  is  nttering.  20,  287  (29  N.  W.,  923).  When  forged 
cheek  is  presented  at  bank  by  a  stranger,  and  paid,  and  it  afterward  passes  throagh  several  banks, 
held,  that  the  first  bank  paying  is  liable.  22,  774  (36  N.  W.,269).  Note  alleged  to  have  been 
forged  was  for  |500  payable  to  W.  H.  five  years  from  date,  with  interest  at  twelve  per  cent  payable 
semi-annnally.  Note  offered  in  evidence  caUed  for  interest  payable  annually,  was  indorsed  with 
name  of  payee,  and  two  payments.  Held,  a  variance  between  the  allegation  and  the  proof.  10» 
691  (7N.W.,331). 

5739  (146).  If  any  person  shall  have  in  his  possession  any  die  or  dies,  plate 
or  plates,  brand  or  brands,  engraving,  imprint,  printed  labels,  wrappers,  or    any 
73  /I 
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other  instmmenti  thing,  or  means  whatever,  with  intent  therewith  or  therdiy  tO 
falsely  make,  forge,  or  counterfeit  any  matter  specified  in  the  last  preoeding  secdon 
or  to  cause  or  enable  the  same  to  be  done;  or  shall  hav6  in  his  posaession  any 
such  falsely  made,  forged,  or  counterfeited  matter,  whether  the  same  be  ochb- 
pletely  or  only  partly  executed,  for  the  punx)se  of  bartering,  selling,  or  disposi]]^ 
thereof,  knowing  the  same  to  be  falsely  maae,  forged,  or  counterfeited,  with  intent 
thereby  to  prejudice,  damage,  or  defraud  any  person  or  persons,  body  politic  or  oot^ 
porate,  every  person  so  offending  shall  be  imprisoned  in  the  penitentiary  not  Um 
than  six  months,  nor  more  than  ten  years,  and  pay  a  fine  not  exceeding  one  thous- 
and dollars. 

5740  (147).  If  any  person  shall  sell,  barter,  or  in  any  manner  dispose  of  any 
false,  forged,  or  counterfeited,  bank  note  or  notes;  or  shall  barter,  sell,  or  in  sny 
manner  dispose  of  any  counterfeit  bank  note  or  notes,  the  same  not  being  filled  npi, 
or  the  signatures  thereto  forged  or  affixed,  whether  by  single  bill  or  by  sheets;  or 
shall  sell,  barter,  or  in  any  manner  dispose  of  any  bank  note  or  notes,  the  same  b^ng 
filled  up,  but  having  the  signatures  of  persons,  not  the  officers  of  the  bank  from 
which  such  note  or  notes  purport  to  have  been  issued,  or  having  the  names  of  ficti- 
tious persons  thereto ;  or  if  any  person  shall  be  detected  with  any  such  sparions 
bank  note  or  notes  in  his  possession,  for  the  purpose  of  selling,  bartering,  or  di^tos- 
ing  of  the  same ;  or  if  any  person  shall  make,  alter,  publish,  pass,  or  put  in  otron- 
lation,  any  note  or  notes,  bill  or  bills,  purporting  to  be  the  note  or  notes,  IhU  or 
bills,  of  a  bank,  company,  or  association,  which  never  did  in  fact  exist,  such  penon 
or  persons,  knowing  at  the  time  of  publishing,  passing,  or  putting  in  circolatHin, 
any  such  note  or  notes,  bill  or  bills,  that  the  bank,  company,  or  assoination,  pur- 
porting to  have  issued  the  same,  never  did  exist,  every  person  so  offending  shall  be 
imprisoned  in  the  i)enitentiaiT  not  more  than  fifteen  years  nor  leaf  than  one  year, 
and  pay  a  fine  not  exceeding  five  hundred  dollars. 

6741  (148).  If  any  person  shall  engrave  any  plate  tw  staking  or  printing 
any  false  or  oonnterfeit  bank  notes,  knowing  it  to  be  designed  for  that  pnrpose, 
or  shall,  knowingly,  have  in  his  possession,  and  secretly  keep,  any  plate  for  the 
purpose  aforesaid;  and  if  any  person  shall  engrave,  cut,  indent,  or  cause  any  piece 
or  pieces  of  braes,  copper,  or  any  other  metal,  for  striking,  printing,  or  altering  any 
of  the  writing,  printing,  or  figures  of  any  bank  note  or  notes,  bill  or  bills,  knowing 
them  to  b^  designed  foi^  that  purpose;  or  shall  knowingly  have  in  his  possession,  and 
^^ecretly  keep  the  same  for  the  purpose  aforesaid,  every  person  so  offending  shall  be 
imprisoned  in  the  penitentiary  not  more  than  fifteen  years,  nor  less  than  one  year. 

5742  (149).  Any  person  who  shall  vend  or  keep  for  sale  any  goods^  merc^um- 
dise,  mixture,  or  preparation  upon  which  any  forged  or  counterfeit  fftampe, 
brands,  imprints,  wrappers,  labels,  or  trade  marks  be  placed  or  afElxed»  and  in- 
tended to  represent  the  said  goods,  merchandise,  mixture,  or  preparation  as  the  trae 
and  genuine  goods,  merchandise,  mixture,  or  preparation,  of  any  person  or  personsy 
knowing  the  same  to  be  counterfeit,  shall  be  punished  by  a  fine  not  exceeding  one 
hundred  dollars. 

5743  (150).  If  any  person  shall  counterfeit  any  of  the  coins  of  gold,  silver, 
or  copper,  currently  passing  in  this  state,  or  shall  alter,  or  put  off  counterfeit  coin  or 
coins,  knowing  them  to  be  such,  or  shall  make  any  instrument  for  counterfeit- 
ing any  of  the  coins  aforesaid,  knowing  the  purpose  for  which  such  instrument  was 
made,  or  shall  knowingly  have  in  his  possession,  and  secretly  keep,  any  iustrum^it 
for  the  purpose  of  counterfeiting  any  of  the  coins  aforesaid,  every  person  so  offending 
shall  be  imprisoned  in  the  penitentiary  not  more  than  fifteen  years  nor  less  than  one 
year,  and  pay  a  fine  not  less  than  one  hundred  nor  greater  than  three  hundred  dol- 
lars. 
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5744  (151).  If  any  person  shall  gild  any  of  the  silver  coins  currently  passing 
in  this  state,  or  shall  gild  any  other  metal  having  the  likeness  and  similitude  en 
4iny  of  the  coins  currently  passing  in  this  state,  so  as  to  give  it  the  appearance  of 
any  of  the  gold  coins  of  the  United  States,  or  any  other  gold  coins  currently  passing 
in  this  state,  with  intent  to  injure  or  defraud,  or  if  any  person  shall  pass,  or  put  in 
<nrculation,  any  such  false  or  gilded  money,  knowing  that  it  is  not  genuine,  the  per- 
eon  so  offending  shall  be  imprisoned  in  the  penitentiary  not  more  than  five  years  nor 
leas  than  one  year. 

6746  (152).  If  any  person,  shall  attempt  to  pass  any  base  or  counterfUt 
coin  or  coillSy  knowing  them  to  be  such,  or  shall  attempt  to  pass  any  false^  forged, 
and  counterfeited  bank  note  or  notos,  knowing  them  to  be  such,  every  person  so 
offending  shall  be  imprisoned  in  the  penitentiary  not  more  than  five  years  nor  less 
than  one  year,  and  pay  a  fine  not  exceeding  five  hundred  dollars  nor  less  than  one 
hundred  dollars; 

6746  (153).  If  any  person  shall  sell,  barter,  or  in  any  manner  dispose  of  any 
fiUse,  forged,  or  conntorfeit  coin,  made  in  the  likeness  and  similitude  of  any  of 
the  gold,  silver,  copper,  or  nickel  coin  or  coins  currently  passing  in  this  ptat«f,  or  if 
any  person  shall  be  detected  with  any  such  false,  forged,  or  counterfeit  coin  or  coins 
in  his  or  her  {lossession  for  the  purpose  of  selling,  bartering,  or  disposing  of  the 
same,  knowing  the  same  to  be  false,  forged,  or  counterfeit,  every  person  so  offending 
«hall  be  imprisoned  in  the  penitentiary  not  more  than  ten  years  nor  less  than  one 
year,  and  pay  a  fine  not  exceeding  one  hundred  dollars. 

5747  (154).  If  any  person  shall  be  detected  with  any  false,  forged,  base,  or 
•counterfeit  coin  or  coins,  made  in  the  similitude  of  any  gold,  silver,  copper,  or 
nickel  coin  or  coins  currently  passing  in  this  state,  in  his  or  her  possession^  lor  the 
purpose  of  uttering  and  publishing  the  same  as  true  and  genuine,  knowing  the  same 
to  he  false,  forged,  base,  or  counterfeit,  every  such  person  shall  be  imprisoned  in  the 
penitentiary  not  more  than  ten  years  nor  less  than  one  year. 

CHAPTER  XVm. — ^Perversion  op  Pubmo  Justice, 

5748  (155).  If  any  person,  having  taken  a  lawful  oath,  or  made  lawful  aflBr- 
luation  in  any  judicial  prcHoeeding,  or  in  any  other  matter  where,  by  law,  an  oath  or 
affirmation  is  required,  shall  upon  such  oath  or  affirmation  willfully  and  corruptly 
depose,  affirm,  or  declare  any  matter  to  be  fiict,  knowing  the  same  to  be  false,  or 
ahsli  in  like  manner  deny  any  matter  to  be  fact,  knowing  the  same  to  be  true,  every 
person  so  offending  shall  be  deemed  guilty  of  perjury,  and  shall  be  imprisoned  in 
the  penitentiary,  not  more  than  fourteen  years  nor  less  than  one  year. 

In  order  to  cooYict,  there  most  be,  in  addition  to  oontnidictory  oath  of  one  witness,  at  least 
<ooiToborating  facts  and  circnmstances  eqnal  to  testimonj  of  another.  27, 734  (43  N.  W.,747;  44  N. 
W.,  108).  Sufficient  to  charge  that  the  lalse  testimonj  was  material.     28, 442  (40  N.  W.,  302). 

5749  (156).  If  any  person  shall  persuade,  procure,  or  BUbom  any  other  per- 
son to  commit  wilful  and  corrupt  perjury^  every  person  so  offending  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  ten  years  nor  less  than  one  year. 

5750(157).  Ifanyjudgejustice,  sheriff,  coroner,  constable,  jailor,  or  other  officer 
of  this  state,  either  judicial  or  ministerial,  shall  knowingly  ask,  demand,  or  receive 
any  fee  or  reward  to  execute  or  do  his  duty,  other  than  is  or  shall  be  allowed, 
by  the  laws  of  this  state,  every  person  so  offending  shall  be  fined  in  any  sum  not 
exceeding  five  hundred  dollars,  or  imprisoned  in  the  jail  of  the  county  not  exceed- 
ing ten  days,  or  both,  at  the  discretion  of  the  court. 

5751  (158).  If  any  person  shall  take  upon  himself  to  exercise  or  officiate 
in  any  other  ofiBce  or  place  of  authority,  in  this  state,  without  being  legally 
anthorized,  the  person  so  offending  shall  be  fined  in  a  sum  not  exceeding  two  hun-< 
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dred  dollars,  or  imprisoned  in  the  jail  of  the  county,  and  be  fed  on  bread  and  water 
only,  not  exceeding  ten  days,  or  both,  at  the  discretion  of  the  court. 

5762  (159).  If  any  judge,  justice  of  the  peace,  clerk  of  any  court,  sheriff,  (w- 
oner,  constable,  attorney,  or  counselor  at  law  shall  encourage,  excite,  and  stir  up 
any  suit,  quarrel,  or  controversy  between  two  or  more  persons,  with  intent  to  in- 
jure such  person  or  persons,  such  judge,  justice  of  the  peace,  clerk,  sheriff,  constaHe, 
attorney,  or  counsellor  at  law  shall  be  fined  in  any  sum  not  exceeding  five  handral 
dollars,  and  shall  be  answerable  to  the  party  injured  in  treble  damages. 

5753  (160).  If  any  sheriff,  coroner,  constable,  jailer,  clerk,  county  recorder, 
county  clerk,  county  treasurer,  or  assessor,  by  color  of  or  in  the  execution  of  lis 
office,  shall  designedly,  willfully,  or  corruptly  injure,  defraud,  or  oppress  any  per- 
son, or  shall  attempt  to  defraud,  injure,  or  oppress  any  person,  such  sheriff,  corooer, 
constable,  jailer,  clerk,  county  recorder,  county  clerk,  county  treasurer,  or  assessor 
shall,  on  conviction  thereof,  be  fined  in  any  sum  not  exceeding  two  hundred  dollifi, 
and  be  answerable  to  the  party  so  injured,  defrauded  or  oppr&s^,  in  treble  damages. 

5754  (161).  If  any  person,  having  been  called  upon  by  the  sheriff,  or  odwr 
ministerial  officer,  in  any  county  in  this  state,  to  assist  such  sheriff  or  other  offi- 
cer in  apprehending  any  person  charged  with,  or  convicted  of,  any  offense  against 
any  of  the  laws  of  this  state,  or  in  securing  such  offender  when  apprehended,  or  Id 
conveying  such  offender  to  the  jail  of  the  county,  shall  neglect  or  refuse  to  rente 
such  assistance,  every  person  so  offending  shall  be  fin^  in  any  sum  not  exceed- 
ing fifty  dollai*s. 

5755  (162).  If  any  sheriff,  coroner,  jailer,  or  other  person  whatsoever,  having 
any  offendor  in  custody,  charged  with,  or  convicted  of,  any  offense  made  punisbabk 
by  the  laws  of  this  state,  shall  voluntarialy  suffer  such  offender  to  escape  aod 
go  at  large,  every  sheriff,  coroner,  jailer,  or  other  person  so  offending,  shall  be  fined 
m  any  sum  not  exceeding  five  hundred  dollars,  or  be  imprisoned  not  exceeding  ten 
days,  or  both,  at  the  discretion  of  the  court. 

5756  (163).  If  any  person  shall  aid  or  assist  any  prisoner,  confined  inanj 
jail,  or  other  place  of  confinement,  charged  with,  or  convicted  of,  any  offense  against 
the  laws  of  this  state,  to  make  his  or  her  escape  from  such  jail  or  place  of  oonfioe- 
raent,  although  no  escape  be  actually  made,  every  person  so  offending  shall  be  fined 
not  more  than  five  hundred  nor  less  than  fifty  dollars,  or  be  imprisoned  in  the  jiil 
of  the  county  not  exceeding  thirty  days,  or  both,  at  the  discretion  of  the  oonrl. 

5757  (164).  If  any  person  shall  attempt  to  corrupt  or  influence  any  jnrOTOr 
witness,  either  by  promises,  threats,  letters,  money,  or  other  undue  means,  atkr 
directly  or  indirectly,  every  person  so  offending  shall  be  fined  in  any  sum  not  ex- 
ceeding five  hundred  dollars,  and  imprisoned  in  the  jail  of  the  county  not  ezoeed- 
ing  thirty  days. 

Indictment  will  lie  for  cormpting  witness  before  subpoenaed;  allegations  o£  18, 109 1^^- 
W.,  434). 

5768  (165).  If  any  juror  or  witness  shall  corruptly  take  and  recdve 
any  money,  goods,  chattels,  or  other  reward,  either  directly  or  indirectly,  in  any 
action  or  suit  instituted  before  any  court  having  jurisdiction  thereof,  such  juror  or 
witness  so  offending  shall  be  fined  in  any  sum  not  exceeding  five  hundred  dollus; 
and  imprisoned  in  the  jail  of  the  county  not  exceeding  thirty  days. 

6769  (166).  If  any  person  shall  by  bribery,  persuasion,  seduction,  or  anf 
other  arts  or  means  whatever,  attempt  to  previdl  upon  any  ministerial  ofSc^f 
or  other  person  charged  with  the  safe  keeping  of  any  person  accused  or  convicted 
of  any  offense  against  the  laws  of  the  state,  to  permit  such  person  to  escapC  A^ 
the  custody  of  such  officer  or  other  person,  every  person  so  offending  shall  be  fin^ 
in  any  sum  not  more  than  five  hundred  nor  less  than  twenty-five  dollars. 
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6760  (167).  If  any  sheriff  or  jailer,  or  any  other  person  having  the  care  and 
•custody  of  any  jail,  shall  suffer  the  same  to  become  foul  and  unclean,  so  that 
the  health  of  any  prisoner  may  be  endangered,  such  sheriff,  jailor,  or  other  person 
shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars. 

5761  (168).  When  any  warrant  legally  issued  by  any  magistrate  of  the  state, 
in  any  oriminal  case,  shall  be  delivered  into  the  hands  of  any  constable  or  other 
-officer,  to  be  executed,  whose  duty  it  shall  be  to  execute  such  warrant,  it  is  hereby 
•made  the  duty  of  such  constable  or  other  officer  to  serve  the  same  immediately, 
-and  if  such  constable  or  other  officer  shall  neglect  or  dplay  to  serve  any 
-6uch  warrant,  delivered  to  him  as  aforesaid,  when  in  bis  power  to  serve  the 
^anie,  either  alone  or  by  calling  upon  assistance  according  to  law,  such  constable  or 
other  officer  shall,  if  the  offense  charged  for  which  the  warrant  issued  be  a  felony, 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  imprisoned  in  the  county 

jail  ten  day?,  or  both,  at  the  discretion  of  the  court. 

5762  (169).  [Neglect  in  misdemeanors.] — If  any  constable  or  other  officer 
-shall  be  guilty  as  specified  in  the  preceding  section,  of  n^lect  or  delay  in  serving 
any  warrant,  when  the  offense  charged,  for  which  such  warrant  may  issue,  be  an 
offense  not  punishable  by  death  or  imprisonment  in  the  penitentiary,  such  constable 

•or  other  officer  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars^  or  im- 
prisoned  not  exceeding  ten  days,  or  both,  at  the  discretion  of  the  court 

5763  (170).  A  conviction  of  any  officer  of  either  of  the  offenses  specified  in 
the  two  last  preceding  sections,  shall  be  a  forfeiture  of  his  ofBice,  and  the  same 
fihall  immediately  become  vacant. 

There  is  do  sec.  171  in  the  original  act. 

5764  (172).  If  any  sheriff  or  jailer,  or  any  other  person,  having  the  care  and 
custody  of  any  Jail,  shall  suffer  any  person  sentenced  to  imprisonment  therein  for 
-any  offense,  to  be  dealt  with  in  a  manner  less  severe  than  is  required,  by  law, 
such  sheriff  or  jailer  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars. 

5766  (173).  If  any  person  or  persons  shall  set  at  liberty  or  rescue  any  person 
-who  shall  have  been  found  guilty  or  convicted  of  a  crime,  the  punishment  of  which 
is  death,  or  shall  aid  in  the  escape  of  such  convict,  such  person  shall  be  punished 
'by  confinement  in  the  penitentiary  for  a  term  not  less  than  one  year  nor  more  than 
iburteeen  years;  and  if  any  person  or  persons  shall  set  at  liberty  or  rescue  any  per- 
son who  shall  have  been  found  guilty  or  convicted  of  a  crime,  the  punishment  of 
which  is  confinement  in  the  penitentiary,  whether  such  person  be  in  the  custody  of 
an  officer  or  in  the  penitentiary,  or  shall  aid  in  the  escape  of  such  convict,  the  per- 
iBon  so  offending,  on  conviction  thereof,  shall  be  sentenced  to  the  same  punishment 
that  would  have  been  inflicted  on  the  person  so  set  at  liberty  or  rescued. 

5766  (174).  Every  person  who  shall  convey  into  a  state  prison,  jail,  or  other 
place  of  confinement,  any  disguise,  instrument,  arms,  or  other  things  proper  or 
'usefal  to  aid  any  prisoner  in  his  escape,  with  intent  thereby  to  facilitate  the  escape 
of  any  prisoner  committed  to  or  detained  in  such  prison,  jail,  or  place  of  confine- 
ment, charged  with,  or  convicted  of  any  offense  against  the  laws  of  this  state,  or  the 
United  States,  whether  such  escape  be  effected  or  attempted,  or  not,  shall  be  fined 
DOt  more  than  five  hundred,  nor  less  than  fifty  dollars,  or  be  imprisoned  in  the  jail 
not  exceeding  three  months,  or  both,  at  the  discretion  of  the  court 

5767  (175).  If  any  person  shall,  directly  or  indirectly,  give  any  sum  or  sums  of 
money,  or  any  other  bribe,  present,  or  reward,  or  any  promise,  contract,  obligation, 
or  security  for  the  payment  of  any  money,  present,  or  reward,  or  any  other  thing, 
-to  any  judge,  justice  of  the  peace,  sheriff,  coroner,  clerk,  constable,  jailer,  prosecut- 
ing attorney,  member  of  the  legislative  assembly,  or  other  ofiicer,  ministerial  or 
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judicial,  bat  such  fees  as  are  allowed  hj  law,  with  intent  to  induce  or  influence  sock 
oflScer  to  appoint  or  vote  for  any  person  for  oflSce,  or  to  execute  any  of  the  powera- 
in  him  vested,  or  perform  any  duty  of  him  required,  with  partiality  or  favor,  or 
otherwise  than  is  required  by  law,  or  in  consideration  that  such  officer  hath  ap- 
pointed or  voted  for  any  person  for  any  office,  or  exercised  any  power  in  him  vested, 
or  performed  any  duty  of  him  required,  with  partiality  or  favor,  or  otherwise  con- 
trary to  law,  the  person  so  giying,  and  the  officer  so  recoivingy  any  money, 
bribe,  present,  reward,  promise,  contract,  obligation,  or  security,  with  intent  or  for 
the  purpose  or  consideration  aforesaid,  shall  be  deemed  guilty  of  bribery,  and  ahall 
be  punished  by  confinement  in  the  penitentiary  not  less  than  one  year  nor  more  than 
five  years. 

See  16,  672  (21  N.  W.,  456). 

6768  (176).  Every  person  who  shall  ofier  or  attempt  to  bribe  any  member 
of  the  legislative  assembly,  judge,  justice  of  the  peace,  wieriff,  coroner,  clerk,  con- 
stable, jailer,  prosecuting  attorney,  or  other  ministerial  or  judicial  officer  in  any  of 
the  cases  mentioned  in  the  last  preceding  section,  and  every  member  of  the  legislative 
assembly,  judge,  justice  of  the  peace,  sheriff,  coroner,  clerk,  constable,  jailer,  pros? 
cuting  attorney,  or  other  ministerial  or  judicial  officer,  who  shall  propose  or  agree  t  > 
receive  a  bribe  in  any  of  the  cases  mentioned  in  the  said  preceding  section,  shall  be 
fined  in  a  sum  not  exceeding  five  hundred  dollars,  nor  less  than  three  hundred  dollars^ 

6769  (177).  If  any  person  shall  take  money,  goods,  chattels,  lands,  or  otiier 
reward,  or  promise  thereof,  to  eompound  any  criminal  offense,  such  person  shall 
be  fined  in  double  the  sum  or  value  of  the  thing  agreed  for  or  taken,  but  no  perscMk 
shall  be  debarred  from  taking  his  goods  or  property  from  the  thief  or  felon,  or  re- 
ceiving compensation  for  the  private  injury  occasioned  by  the  commission  of  any 
such  criminal  offense. 

6770  (178).  If  any  two  or  more  persons  shall  conspire  or  agree,  falsely  and 
maliciously,  to  charge  or  indict,  or  cause  or  procure  to  be  charged  or  indicted,  any 
person  for  any  criminal  offense,  each  of  the  persons  so  offending  shall  be  fined  in 
any  sum  not  exceeding  one  thousand  dollars,  and  imprisoned  not  exceeding  one  year. 

5771  (179).  If  any  person  shall  willfully  and  maliciously  alter,  deface,  mil* 
tilate,  destroy,  abstract,  or  conceal,  any  record  or  part  thereof,  authorized  to  be 
made  by  any  law  of  this  state,  of  or  pertaining  to  any  court,  justice  of  the  peace,  or 
any  state,  county,  district,  or  municipal  office  or  officer,  or  any  other  public  record 
so  authorized,  or  any  paper  or  writing  duly  filed  with,  in,  or  by  any  such  court,, 
justice  of  the  peace,  office,  or  officer,  every  «ucli  person  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  fined  in  any  sum  not  exceeding  three  hundred  dollars,  or 
be  imprisoned  in  the  county  jail  not  exceeding  three  months,  or  both,  at  the  discre* 
tion  of  the  court. 

5772  (180\  Any  magistrate,  clerk  of  the  court,  sheriff,  constable,  or  other  officer 
mentioned  in  cnapter  fifty  of  this  code,  who  shall  neglect  or  refuse  to  perform  any 
duty  required  of  such  officer  by  any  provision  of  said  chapter  fifty,  or  any  derk,. 
sheriff,  coroner,  constable,  county  commissioner,  justice  of  the  peace,  recorder,  county 
surveyor,  prosecuting  or  district  attorney,  or  any  ministerial  officer,  who  may  be 
guilty  of  any  palpable  omission  of  duty,  or  who  shall  willfully  or  corruptly  be 
guilty  of  malfeasance  or  partiality  in  the  discharge  of  his  official  duties,  shall  be 
fined  in  a  sum  not  exceeding  two  hundred  dollars,  and  the  court  shall  have  power 
to  add  to  the  judgment  that  any  officer  so  convicted  shall  be  removed  from  office; 
Provided^  That  the  removal  of  a  clerk  of  the  district  court  from  office  shall  not  re- 
move such  officer  from  the  office  of  the  county  clerk,  but  in  such  case  the  judge  shall 
have  power  to  appoint  such  clerk  of  the  district  court  until  the  next  general  elec- 
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tion  of  county  officers.  The  court  shall  have  power,  whenever  any  clerk  of  the  dis- 
trict or  supreme  court,  or  the  district  or  prosecuting  attorney,  shall  be  presented  or 
indicted,  to  appoint  for  that  occasion  a  prosecuting  attorney  or  clerk,  as  the  case  may 
require,  who  shall  thereby  be  invested,  in  relation  to  such  presentment  or  indict- 
ment, with  all  the  powers  of  clerk  or  prosecuting  attorney.  It  shall  be  the  duty 
ot  the  court,  when  the  judgment  shall  extend  to  removal  from  office,  to  cause  im- 
mediate notice  of  such  removal  to  be  ^iven  to  the  proper  department,  in  order  that 
the  vacancy  thus  occasioned  may  be  filled. 

CHAPTER  XIX. — Offembbs  Against  Election  Laws. 

5773  (181).  The  provisions  of  this  chapter  shall  apply  to  all  elections  au- 
thorized by  the  laws  of^this  state. 

5774  (182).  Any  person  who  shall  vote  in  any  preoinct^  or  in  any  ward  of  a 
city  in  this  state,  in  wliich  he  haS  not  actually  resided  ten  days,  or  such  length 
of  time  required  by  law,  next  preceding  the  election,  or  into  which  he  shall  have 
come  for  temporary  purposes  merely,  shall  be  fined  in  any  sum  not  exceeding  five 
huudx*ed  dollars  nor  less  than  fifty  dollars,  and  be  imprisoned  in  the  jail  of  the 
proper  county  not  more  than  six  months. 

5775  (183).  Any  person  being  a  resident  of  this  state  who  shall  go  or  come 
into  any  county,  and  vote  in  such  county,  not  being  an  actual  resident  thereof 
for  forty  days  next  preceding  the  election,  or  for  such  time  as  may  at  the  time  be 
required  by  law,  shall,  on  conviction  thereof,  be  imprisoned  in  the  penitentiary  not 
more  than  three  years. 

5776  (184).  Any  person  who  shall  vote  more  than  once  at  the  same  elec- 
tion shall  be  imprisoned  in  the  penitentiary  not  more  than  five  years  nor  less  than 
one  year. 

6777  (185).  Any  resident  of  another  state  who  shall  vote  in  this  state 
shall,  on  conviction  thereof,  be  imprisoned  in  the  penitentiary  not  more  than  five 
years. 

6778  (186).  Any  person  who  shall  vote  who  shall  not  have  been  a  resident 
of  this  state  for  six  months,  or  such  time  as  required  by  law,  immediately  preceding 
the  election,  or  who,  at  the  time  of  the  election,  is  not  twenty-one  years  of  age, 
knowing  that  he  is  not  twenty-one  years  of  age,  or  who  is  not  a  citizen  of  the 
United  States,  and  has  not  filed  his  declaration  to  become  such  according  to  the  laws 
of  the  United.  States,  knowing  that  he  is  not  such  citizen,  and  that  he  has  not  filed 
such  declaration,  or  who,  being  disqualified  by  law,  by  reason  of  his  conviction  of 
some  infamous  crime,  shall  not  have  been  pardoned  and  restored  to  all  tlie  rights  of 
a  citizen,  shall  be  imprisoned  in  the  county  jail  of  the  proper  county  not  more  than 
six  months. 

5779  (187).  Any  person  who  shall  procure,  aid,  or  assist,  counsel,  or  advise 
another  to  give  his  vote,  knowing  that  such  other  person  has  not  been  a  resident 
of  this  state  six  months,  or  such  time  as  required  by  law,  immediately  preceding  the 
election,  or  that,  at  the  time  of  the  election,  he  is  not  twenty-one  years  of  age,  or 
that  he  is  not  a  citizen  of  the  United  States,  and  that  he  has  made  no  declaration 
according  to  law  to  become  such  citizen;  or  that  he  is  not  duly  qualified  from 
other  disability  to  YOto  at  the  palace  where,  and  the  time  when  the  vote  is  to  be 
given,  shall  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  and  imprisoned 
in  the  county  jail  not  more  than  six  months. 

5780  (188).  Any  person  who  shall  procure,  aid,  assist,  counsel,  or  advise  an- 
other to  go  or  come  into  any  county,  for  the  purpose  of  giving  his  vote  in  such 
county,  knowing  that  the  person  is  not  duly  qualified  to  YOte  in  such  county, 
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shall  be  imprisoBed  in  the  penitentiarj  not  more  than  five  years  nor  less  than  one 
year. 

5781  (189).  Any  person  who  shall,  by  bribery,  attempt  to  inflaenoe  any 
elector  of  this  state  in  giving  his  vote  or  ballot,  or  who  shall  use  any  threat  to 
procure  any  elector  to  vote  contrary  to  the  inclination  of  such  elector,  or  to  deter 
him  from  giving  his  vote  or  ballot,  shall  be  fined  in  any  sum  not  exceeding  five 
hundred  dollars,  and  be  imprisoned  in  the  county  jail  not  more  than  six  months. 

5782  (190).  Any  person  who  shall  furnish  an  elector  who  cannot  read 
with  a  ticket,  informing  him  that  it  contains  a  name  or  names  difierent  from  those 
which  are  written  or  printed  thereon,  with  an  intent  to  induce  him  to  vote  contrary 
to  his  inclination;  or  who  shall  fraudulently  or  deceitfdlly  change  a  ballot  of  any 
elector,  by  which  such  elector  shall  be  prevented  from  voting  for  such  candidate  or 
candidates  as  he  intended,  shall  be  imprisoned  in  the  penitentiary  not  more  than 
three  years. 

5783  (191).  If  any  judge  of  the  election  shall  knowingly  receive  or  sanction 
the  reception  of  a  vote  from  any  person  not  having  all  the  qualifications  of  an 
elector  prescribed  by  the  laws  of  this  state;  or  shall  receive  or  sanction  the  reception 
of  a  ballot  from  any  person  who  shall  refuse  to  answer  any  question  which  shall  be 
put  to  him  in  accordance  with  the  requirements  of  the  laws  of  this  state;  or  who 
shall  refuse  to  take  the  oath  prescribed  by  the  laws  of  this  state;  or  shall  re- 
fuse *or  sanction  the  refusal  by  any  other  judge  of  the  board  to  ^ich  he  shall 
belong  to  administer  any  oath  or  affirmation  required  by  the  laws  of  this  state,  and 
in  such  case  required  to  be  administered;  or  if  any  judge  of  the  election  shall  refuse 
to  receive  or  shall  sanction  the  rejection  of  a  ballot  from  any  person,  knowing  him 
to  have  the  qualifications  of  an  elector  under  the  provisions  of  the  laws  of  this  state, 
at  the  place  where  such  elector  offers  to  vote,  or  if  any  judge  or  clerk  of  the  election, 
on  whom  any  dutv  is  enjoined  by  the  laws  of  this  state,  shall  be  guilty  of  any 
willful  neglect  ofany  such  duty,  or  of  any  corrupt  conduct  in  the  execution  of  the 
same;  such  judge  or  clerk  shall  be  fined  in  any  sum  not  more  than  one  thousand 
dollars  nor  less  than  three  hundred  dollars,  and  be  imprisoned  in  the  jail  of  the 
county  not  more  than  six  months  nor  less  than  three  months;  Provided^  That  so 
much  of  the  provisions  of  this  section  as  may  be  superseded  by  any  r^istration 
laws  in  force,  shall  not  be  operative  where  such  laws  are  in  force. 

5784  (192),  Any  person  or  persons  who  shall,  either  before  or  after  proclama- 
tion is  made  of  the  opening  of  the  polls,  fraudulently  put  a  ballot  or  ticket  into 
the  ballot-box,  shall  be  imprisoned  in  the  penitentiary  not  more  than  three  years  nor 
less  than  one  year. 

5785  (193).  Any  judge  or  judges  of  the  election  who  shall,  after  proclamation 
made  of  the  opening  of  the  polls,  put  a  ballot  or  ticket  into  the  ballot-box,  except 
his  or  their  own  ballot  or  ticket,  or  such  as  may  be  received  in  the  r^nlar  discharge 
of  his  or  their  duties  as  such  judge  or  judges,  or  who  shall  knowingly  permit  any 
ballot  or  ticket,  fraudulently  placed  or  deposited  in  such  ballot-box  by  any 
other  person  or  persons,  to  remain  therein,  or  be  counted  with  the  l^al  votes  cast  at 
such  election,  shall  be  imprisoned  in  the  penitentiary  not  more  than  three  years 
nor  less  than  one  year. 

5786  (194).  Any  judge  or  clerk  of  any  election  under  the  laws  of  this  state,  or 
any  other  person  or  persons  who  shall  at  any  time  willfully,  knowingly,  and  with 

'fraudulent  intent,  inscribe,  write,  or  cause  to  be  inscribed  or  written,  in  or  apon 
any  poU-book,  tally-sheet,  tally-llst,  in  or  upon  any  book  or  paper  purporting  to 
be  such,  or  upon  any  election  returns  under  the  laws  of  this  state,  or  upon  any 
book  or  paper  containing  the  same,  the  name  or  names  of  any  person  or  personst 
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not  entitled  to  vote  at  such  election,  or  not  voting  thereat,  or  any  fictitious  name, 
with  intent  to  defeat,  hinder,  or  prevent  a  fair  expression  of  the  will  of  the  people 
at  snch  election,  shall  be  imprisoned  in  the  penitentiary  not  more  than  three  years 
nor  less  than  one  year. 

6787  (195).  Any  person  or  persons  who  shall,  at  any  time,  have  in  his  or  their 
possession  any  falsely  made,  altered,  forged,  or  counterfeited  poll  book,  tally  sheet, 
tally  list,  or  election  returns  of  any  election  under  the  laws  of  this  state,  knowing 
the  same  to  be  falsely  made,  altered,  forged,  or  counterfeite<l,  with  intent  to  hinder, 
defeat,  or  prevent  a  fair  expression  of  the  popular  will  at  any  such  election,  shall  be 
imprisoned  in  the  penitentiary  not  more  than  three  years  nor  less  than  one  year. 

5788  (196).  If  any  person  or  persons,  at  any  election  held  by  virtue  of  any 
laws  of  this  state,  in  any  ward  of  any  city,  or  in  any  village  or  election  precinct  in 
any  county  of  this  state,  shall  unlawfully,  either  by  force,  violence,  fraud,  or  other 
improper  means,  obtain  possession  of  any  ballot-box  or  any  ballot  or  ballots 
therein  deposited,  while  the  voting  at  such  election  is  going  on,  or  before  the  ballots 
shall  have  been  duly  taken  out  of  such  ballot-box  by  the  judges  of  election  accord- 
ing to  law,  such  person  or  persons  shall  be  imprisoned  in  the  penitentiary  not  more 
than  three  nor  less  than  one  year,  at  the  discretion  of  the  court. 

5789(197).  If  any  person  or  persons  shall  unlawfully  destroy  any  ballot- 
boz  used,,  any  ballot  or  vote  deposited,  any  poll  book  kept  at  any  election  held  by 
virtue  of  any  law  of  this  state,  such  person  or  persons  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years,  at  the  discretion  of  the  court. 

5790  (198).  If  any  person  or  persons,  at  any  election  held  by  virtue  of  any  law 
of  this  «tate,  in  any  ward  of  any  city,  or  in  any  village  or  election  precinct  of  any 
county  in  this  state,  shall  unlawfully,  either  by  force,  violence,  fraud,  or  other  im- 
proper means,  attempt  to  obtain  possession  of  any  ballot-box,  or  any  ballot  or 
ballots  therein  deposited,  while  the  voting  at  such  election  is  going  on,  or  be- 
fore the  ballots  shall  all  have  been  duly  taken  out  of  such  ballot-box  by  the  judees 
of  such  election,  according  to  law;  or  if  any  person  or  persons  shall  unlawfully 
attempt  to  destroy  any  ballot-box  used,  any  ballot  or  vote  deposited,  any  poU 
book  Kept  at  any  election  held  by  virtue  of  any  law  of  this  state,  such  person  or 
persons  shall  he  impr  s  )ned  in  the  penitentiary  not  less  than  one  nor  more  than 
three  years,  at  the  discretion  of  the  court. 

6791  (199).  It  shall  be  nnlawflll  for  any  person  in  this  state  to  sell  or  give 
away,  or  dispose  of  with  intent  to  evade  the  law,  any  intoxicating  liquors  On  the 
day  of  any  general  or  special  election.  Any  person  offending  against  this  section 
shall  be  guilty  of  a  misdemeanor  and  be  punished  by  fine  not  less  than  twenty-five 
dollars  nor  exceeding  one  hundred  dollars,  or  imprisonment  in  the  county  jail  not 
exceeding  thirty  days,  or  both  such  fine  and  imprisonment. 

CHAPTER  XX. — Offenses  Against  «  Mabbiage  and  the  Relation  of 

Sex. 

5792  (200).  If  any  male  person,  seventeen  years  old  and  upward,  shall  have 
carnal  knowledge  of  any  woman,  other  than  his  wife,  such  woman  being  in- 
sane, he  knowing  tier  to  be  such,  every  person  so  offending  shall  be  imprisoned  in 
the  penitentiary  not  more  than  ten  nor  less  than  three  years. 

5793  (201).  [Bigamy.] — ^That  if  any  married  person,  having  a  husband  or 
wife  living,  shall  marry  any  other  person,  every  person  so  offending  shall  be  im- 
prisoned io  the  penitentiary  not  more  than  seven  years  nor  less  than  one  year.  But 
nothing  contained  in  this  section  shall  be  construed  to  extend  to  any  person  whose 
husband  or  wife  shall  be  continually  and  willfully  absent  for  the  space  of  five  years 
together  and  unheard  from,  next  before  the  time  of  such  marriage.  .  j 
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5794  (202V  Marriages  between  parents  and  children,  including  grand  parents- 
and  grand  chilaren  of  every  degree,  between  brothers  and  sisters  of  the  half  as  well 
as  of  the  whole  blood,  and  between  uncles  and  nieces,  aunts  and  nephews,  are  de- 
clared to  be  incestuous  and  absolutely  void.  This  section  shall  extend  to  ill^ti- 
mate  as  well  as  legitimate  children  and  relations. 

5795  (203).  Persons  within  the  degrees  of  consanguinity  within  which 
marriages  are  declared  by  the  preceding  section  to  be  incestuous  and  void,  who  shall 
intermarry  with  each  other,  or  who  shall  commit  adultery  or  fornication  with  eadk 
other,  or  shall  lewdly  and  lasciviously  cohabit  with  each  other,  shall  be  liable 
to  indictment,  and  upon  conviction,  be  punished  by  imprisonment  in  the  peniten- 
tiary not  exceeding  ten  years. 

Not  necessary  that  both  parties  should  be  indicted.  21, 173  (31  N.  W.,  669).  Held,  not  nee- 
enary  to  hold  themselTes  oat  as  husband  and  wife.  Sexnal  cohabitation  sufficient  19»  310  (27 
N.  W.,  126). 

6796  (204).  If  a  father  shall  rudely  or  licentiously  cohabit  with  his  own- 
daughter,  the  father  shall,  on  conviction,  be  punished  by  confinement  in  the  peni- 
tentiary for  a  term  not  exceeding  twenty  years. 

6797  (206).  If  any  person  of  the  age  of  fourteen  years  and  upward  shall  will- 
fully make  an  indecent  exposure  of  his  or  her  person  in  any  street,  lane,  alley^ 
or  other  place,  in  any  city,  town,  village,  or  county,  or  shall  utter,  speak,  or  ase  any 
obscene  or  lascivious  langufige  or  words  in  the  presence  or  hearing  of  any  female,, 
the  person  so  offending  shall  be  fined  in  any  sum  not  exceeding  five  dollars,  or  be 
imprisoned  in  the  cell  or  dungeon  of  the  jail  of  the  county  not  exceeding  ten  days^ 
or  both,  at  the  discretion  of  the  court. 

Sec.  206  repealed  1887,  p.  674.    See  sees.  5858  to  6864,  pod, 

6798  (207).  Any  person  over  the  age  of  eighteen,  who,  under  promise  of 
marriage,  shall  have  illicit  carnal  intercourse  with  any  female  otgood  repute 
for  chastity,  under  the  age  of  eighteen  years,  shall  be  deemed  guilty  of  seduction,, 
and  upon  conviction,  shall  be  imprisoned  in  the  penitentiary  not  more  than  five 
years,  or  be  imprisoned  in  the  county  jail  not  exceeding  six  months,  but  in  such 
case  the  evidence  of  the  female  must  be  corroborated  to  the  extent  required  as  to  the 
principal  witness  in  cases  of  peijury. 

6799  (208).  If  any  married  woman  shall  hereafter  commit  adultery,  or  desert 
her  husband  and  live  and  cohabit  with  another  man  in  a  state  of  adultery,  she  shall, 
upon  conviction  thereof,  be  imprisoned  in  the  jail  of  the  county  not  exceeding  one 
year;  and  if  any  married  man  shall  hereafter  commit  adultery,  or  desert  his  wife 
and  live  and  cohabit  with  another  woman  in  a  state  of  adultery,  or  if  any  married 
man  living  with  his  wife  shall  keep  any  other  woman  and  wantonly  cohabit  with 
her  in  a  state  of  adultery,  or  if  any  unmarried  man  shall  live  and  cohabit  with  a 
marrried  woman  in  a  state  of  adultery,  every  person  so  offending  shall  be  fined  in 
any  sum  not  exceeding  two  hundred  doHars,  and  be  imprisoned  in  the  jail  of  the 
county  not  exceeding  one  yean 

Amended  1875,  p.  11.  Indictment  most  be  sabetantiallj  as  in  the  statate;  wife  is  eompetook 
witness.  17,  528  (23  N.  W.  507).  Undae  familiarity  before  and  after  admissible  as  evideiice.  5, 
d88. 

6800  (209).  If  any  unmarried  persons  shall  live  and  cohabit  together,  in  a 
state  of  fomicatioily  such  persons  so  offending  shall  each  be  fined  in  any  snm  not 
exceeding  one  hundred  dollars,  and  be  imprisoned  in  the  oounty  jail  not  exceeding 
six  months. 

5801  (210).  Every  house  or  building  situated  in  this  state,  used  and  ocea* 
pied  as  a  house  of  ill-fame,  orlfor  the  purposes  of  prostitution,  shall  be  held  and 
deemed  :i  public  nuisance ;  and  any  person  owning,  or  having  the  oontrc^  of,  m 
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gaardian,  lessee,  or  otherwise,  sach  house  or  building,  and  knowingly  leasing  or 
Bubletting  the  same  in  whole  or  in  part,  for  the  purpose  of  keeping  therein  a  house- 
of  ill-fame,  knowingly,  or  permit  the  same  to  be  used  or  occupied  for  such  purpose, 
or  using  or  occupying  the  same  for  such  purpose,  shall  for  every  such  offense  be 
fined  in  any  sum  not  exceeding  one  hundr^  dollars,  or  imprisoned  not  less  than 
thirty  days,  nor  more  than  six  months,  or  both,  at  the  discretion  of  the  court. 

What  necessary  to  warrant  conviction.     14,  536  (17  N.  W.,  117). 

5802  (211).  The  UB6  or  occupation  by  the  lessee  or  tenant  of  any  house  or 
building,  or  any  part  thereof,  for  the  purposes  prohibited  in  the  preceding  section,. 
.  shall  be  held  by  the  courts  of  this  state  good  cause  on  the  part  of  the  owner  or  lessor 
to  avoid  the  agreement  of  lease  or  renting,  and  to  re-enter  at  any  time  and  take- 
possession  of  such  house  or  building. 

6803  (212).  If  any  person  or  persons  shall  induce,  decoy,  entice,  hire,  engage,, 
employ,  or  compel  any  female  under  eighteen  years  of  age;  or  if  any  person  or  per- 
sons shall  cause,  by  compulsion  or  otherwise,  any  female  over  eighteen  years  of  age,, 
against  her  will,  to  have  illicit  carnal  intercourse  with  any  person  other  than  the 
person  so  inducing,  decoying,  enticing,  hiring,  engaging,  employing,  or  causing  such 
female  to  have  such  illicit  carnal  intercourse;  or  if  any  person  or  persons  shall 
knowingly  permit  or  allow  any  other  person  to  have  illicit  intercourse  with  any 
female  of  good  repute  for  chastity,  at  the  house,  residence,  or  upon  the  premises 
owned  or  controlled  by  such  person,  the  person  or  persons  so  offending  shall  be  im- 
prisoned in  the  penitentiary  for  not  more  than  five  years. 

Bees.  5804  to  5808.  **An  act  to  prohibit  the  keeping,  mainti^niug,  or  harboring  of  girls  under  the- 
age  of  eighteen  (18)  years  and  boys  nnder  the  age  of  twenty-one  (21)  years  in  houses  of  ill  fame,  an^ 
to  authorise  any  officer  of  the  law,  or  the  officers  or  agents  of  the  Nebraska  Hnmane  Society,  and 
all  other  humane  or  charitable  societies,  to  compel  their  removal  from  such  houses.  "  1891,  p.  264. 
In  force  April  1. 

5804.  That  it  shall  be  unlawful  for  any  person  or  persons  to  allow,  keep,  main- 
tain, or  harbor  any  girl  under  eighteen  (18)  years  of  age,  or  any  boy  under 
twenty-one  (21)  years  of  age  in  any  house  of  ill-fame  or  any  house  of  bad 
repute,  and  any  person  found  guilty  of  violatiug  any  of  the  provisions  of  this  act 
shall  be  deemed  guilty  of  misdemeanor  and,  on  conviction  thereof,  shall  be  fined  in 
any  sum  not  exceeding  one  hundred  ($100.00)  dollars,  nor  less  than  twenty-five 
($26.00)  dollars,  or  be  imprisoned  in  the  county  jail  not  more  than  thirty  (30)  days» 
and  shall  stand  committed  until  such  fine  and  costs  are  paid. 

6805.  It  shall  be  lawful  for  any  sheriff,  constable,  chief  of  police,  or  any  po- 
liceman, or  city  marshal,  or  any  officer  or  agent  of  the  Nebraska  Humane  So- 
ciety, or  any  other  humane  or  charitable  society,  to  enter  any  house  of  ill  fame  to 
search  for  any  such  children  allowed,  kept,  maintained,  or  harbored  therein,  and 
to  institute  ana  maintain  proceedings  in  Iiabeas  corpus  to  remove  such  children 
from  such  houses  of  ill  fame  or  tmd  repute,  and  it  shall  only  be  necessary  to  prove 
that  such  house  from  whence  it  is  sought  to  remove  such  children  is  by  common  re- 
pate  a  house  of  ill  fame,  or  of  notoriously  bad  repute,  or  kept  and  run  for  the  pur- 
pose of  prostitution,  to  establish  the  unlawful  detention,  and  depriving  such  chil- 
dren of  their  liberty. 

5806.  The  county  judges  in  their  respective  counties  shall  have  jurisdic- 
tion in  such  cases  as  in  habeas  corpus^  and  upon  proof  being  made,  as  provided  in 
section  two  (2)  of  this  act,  may,  in  their  discretion,  order  sucii  children  removed 
from  said  houses  of  ill  fame,  or  bad  repute^  and  placed  in  charge  of  any  of  the 
above  named  societies,  or  with  such  discreet  person  or  persons  as  may  desire  to  take 
them  until  suitable  permanent  homes  may  be  provided  for  them,  or  until  such  chil- 
dren may  be  permanently  adopted,  which  the  said  judges  in  their  discretion  may 
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5807.  All  costs  and  expenses  of  removing  such  children  from  such  houses 
of  ill  fame  or  bad  repnte  shall  be  adjudged  and  taxed  against  the  party  seeking  to 
restrain  said  children  and  keep  them  in  such  houses  of  ill  fame  or  bad  repute,  to  be 
recovered  as  costs  in  civil  cases. 

5808.  Nothing  in  this  act  shall  be  so  construed  as  to  relieve  or  release  from 
liability  of  maintaining  such  children,  any  parents  or  persons  charged  with  the 
support  of  such  children  after  they  have  been  removed  by  legal  process  from  any 
houses  of  ill  fame  or  bad  repute,  and  placed  with  other  families  or  societies  or  per- 
sons. And  all  such  persons,  whether  parents  or  others,  who  have  been  held  and 
bound  for  the  support  and  maintenance  of  such  children,  shall  be  held  and  bound 
for  their  support  and  maintenance  after  any  such  removal,  and  until  such  chil* 
'dren  have  been  placed  in  permanent  homes  with  some  person  or  society,  which 
shall  voluntarily  assume  theirsupport  and  maintenance  ana  ^ucation.  The  amount 
of  said  support  and  maintenance  to  be  fixed  by  thecounty  judge  having  jurisdiction, 
and  to  be  recovered  in  a  civil  action,  and  to  be  paid  to  the  person,  or  society,  having 
in  charge  said  child  or  children. 

CHAPTER  XXI.— Gamino,  Betting,  and  Lotteribb. 

5809  (213).  This  chapter  of  the  criminal  code  shall  be  given  in  charge  to 
the  grand  jury  at  each  regular  term  of  the  district  court  by  the  judge  thereof, 
and  the  district  court  shall  have  concurrent  jurisdiction  of  any  offense  in  this 
chapter. 

Bewritten  1875,  p.  11. 

5810  (214).  Every  person  who  shall  play  at  any  game  whatever  for  any  sum 
of  money  or  other  property  of  value,  or  shall  bet  any  money  or  property  upon  any 
gaming  table,  bank,  or  device,  prohibited  by  law,  or  *at  or  upon  any  other  gam- 
bling device,  or  who  shall  bet  upon  any  game  played  at  or  by  means  of  any  such 
gaming  table,  or  gambling  device,  shall,  upon  conviction,  be  fined  in  any  sum  not 
less  than  one  hundred  dollars,  and  not  exceeding  three  hundred  dollars,  or  be  im- 
prisoned in  the  penitentiary  not  more  than  one  year,  and  upon  a  second  or  any  sub- 
sequent conviction  shall  be  fined  in  any  sum  not  less  than  three  hundred  dollars  and 
not  exceeding  five  hundred  dollars,  or  be  imprisoned  in  the  penitentiary  not  more 
than  two  years ;  Provided^  That  if  any  person  or  persons  who  shall  lose  any  prop- 
erty or  money  in  a  gambling  house  or  other  place,  either  at  cards  or  by  means  of  any 
other  gambling  device  or  game  of  hazard  of  any  kind,  such  person,  the  wife  or 
guardian  of  such,  his  heirs,  legal  representatives,  or  creditors,  shall  have  the  right  to 
recover  the  money  or  the  amount  thereof,  or  the  property  or  the  value  thereof,  in  a 
civil  action,  and  may  sue  each  or  all  the  persons  participating  in  the  game,  and  may 
join  the  keeper  of  the  gambling  house  or  other  place  in  the  same  action,  who  shall  be 
jointly  and  severally  liable  for  any  money  or  property  lost  in  any  game  or  throng 
any  gambling  device  of  any  kind,  and  no  title  shall  pass  to  said  property  or  money, 
and  in  an  action  to  recover  the  same  no  evidence  shall  be  required  as  to  the  specific 
kind  or  denomination  of  money,  but  only  as  to  the  amount  so  lost 

Amended  1875,  p.  11;  1887,  p.*  665.  ConstitntioDal.  26,  830  (41  N.  W.,  799).  Does  not 
apply  to  stakeholder  who  has  taken  no  part  in  the  illegal  transaction.  19,  505  (27  N.  W^  721); 
29,  814  (46  N.  W.,  161). 

5811  (216).  Every  person  who  shall  set  up  or  keep  any  gaming  table,  fiiro 
bank,  keno,  or  any  kind  of  gambling  table  or  gambling  device,  or  gaming  ma- 
chine of  any  kind  or  description,  under  any  denomination  or  name  whatsoever, 
adapted,  devised,  and  designed  for  the  purpose  of  playing  any  game  of  chance  for 
money  or  property,  except  billiard  tables,  or  who  shall  keep  any  billiard  table  for 
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the  purpose  of  betting'  or  gambling,  or  shall  allow  the  same  to  be  used  for  such  pur- 
pose, shall,  upon  conviction,  be  punished  by  fine  of  not  less  than  three  hundred 
dollars,  and  not  exceeding  five  hundred  dollars,  or  to  be  imprisoned  in  the  peniten- 
tiapy  not  exceeding  two  years. 

Amended  1875,  p.  12;  1887,  p.  666. 

5812  (216).  If  any  person  or  persons  shall  suffer  any  game  or  games  whatso- 
ever to  be  played  for  gain  upon  or  by  means  of  any  gaming  device  or  machine  of 
any  denomination  or  name,  in  his  or  their  hoiue,  or  any  out-house,  booth,  arbor^ 
or  erection,  of  which  he,  she,  or  they  have  the  care  or  possession,  the  person  or  per- 
sons so  offending  shall  each  pay  a  fine  of  not  less  than  fifty  nor  more  than  one  hun- 
dred dollars. 

Amended  1875,  p.  12. 

5813  (217).  If  any  keeper  or  keepers  of  any  tavern,  ordinary,  or  other  house 
of  public  resort,  shall  suffer  any  game  or  games  whatsoever,  except  games  of  ath- 
letic exercises,  to  be  played  at  or  within  such  tavem,  ordinary,  or  house  of  public 
resort,  or  in  any  out-house,  building,  or  erection  appendant  thereto,  every  such 
keeper  or  keepers  shall  pay  a  fine  of  not  less  than  fifty  nor  more  than  one  hundred 
dollars; 

Amended  1875,  p.  13. 

5814  (218).  If  any  person  shall  keep  a  room.  building,  arbor,  booth,  shed,. 
or  tenement,  canal  boat,  or  other  water  craft  to  be  used  or  occupied  for  gamblings 
or  if  any  person,  being  the  owner  of  any  room,  building,  arbor,  booth,  shed,  or 
tenement,  canal  boat,  or  other  water  craft,  shall  rent  the  same  to  be  used  or  occupied 
for  gambling,  the  person  so  offending  shall  be  fined  in  any  sum  not  less  than  thirty 
nor  more  than  one  hundred  dollars,  or  be  imprisoned  in  the  county  jail  not  less  than 
ten  nor  more  than  thirty  [days],  or  both,  at  the  discretion  of  the  court;  and  if  the 
owner  of  any  room,  building,  arbor,  booth,  shed,  or  tenement,  canal  boat,  or  water 
craft,  shall  know  that  any  gaming  tables,  apparatus,  or  establishment  is  kept  or  used 
in  such  room,  building,  arbor,  booth,  shed,  or  tenement,  canal  boat,  or  other  water 
craft,  for  gambling,  wmning,  betting,  or  gaining  money  or  other  property,  and  shall 
not  forthwith  cause  complaint  to  be  made  against  [the]  person  so  keeping  any  such 
room,  building,  arbor,  booth,  shed,  or  tenement,  canal  boat,  or  other  water  craft,  he 
shall  be  taken,  held,  and  considered  to  have  knowingly  permitted  the  same  to  be 
used  and  occupied  for  gambling. 

Amended  1875,  p.  13. 

5815  (219).  If  any  person  shall  keep  or  exhibit  any  gaming  table,  establish- 
ment, device,  or  apparatus,  to  win  or  gain  money  or  other  property  of  value,  or  shall 
aid,  or  assist,  or  permit  others  to  do  Uie  same,  or  of  [if]  any  person  shall  engage  in 
gambling  for  a  livelihood,  or  shall  be  without  any  fixed  residence,  and  in  the  habit 
or  practice  of  gambling,  he  shall  be  deemed  and  taken  to  be  a  common  gambler^ 
and  shall  be  imprisoned  in  the  county  jail  not  less  than  one  nor  more  than  three 
months,,  and  be  fined  in  any  sum  not  exceeding  one  hundred  dollars. 

Amended  1875,  p.  14. 

5816  (220).  If  any  person  shall,  by  any  device  or  pretense,  entice  or  tempt, 
and  prevail  upon,  or  cause  any  minor  to  engage  with  such  person,  or  any  other 
person  or  persons,  in  any  game  whatsoever  for  any  sum  of  money  or  property  of 
value,  or  shall  make  any  bet  or  wager  with  such  minor,  or  shall  cause  it  to  be  done, 
upon  the  results  of  any  game,  every  such  person  shall  be  fined  in  any  sum  not  less 
than  fifty  dollars  nor  more  than  one  hundred  dollars,  or  be  imprisoned  in  the  county 
jail  not  less  [than]  one  month  nor  more  than  three  months. 

Penalty  rednoed,  1875,  p.  14. 
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5817(221).  If  any  keeper  of  a  public  house,  or  retailer  of  spirituoii^i 
liquors^  in  this  state,  shall  establish,  keep,  or  permit  to  be  kept  upon  his  or  their  lots 
or  premises  any  ball  or  nine-pin  alleji  or  shall  in  whole  or  in  part  be  interested 
in  any  ball  or  nine-pin  alley  upon  the  lot  or  premises  of  another,  he  or  they^^sbtll 
pay  a  fine  of  not  less  than  ten  nor  more  than  one  hundred  dollars ;  and  this  flection 
«hall  be  construed  to  extend  to  any  alley  denominated  to  be  a  nine-pin  alley,  whether 
such  alley  is  used  for  playing  therein  a  greater  or  less  number  than  nine  pins. 

5818  (222).  If  any  owner  or  keeper  of  a  billiard  saloon,  or  any  owner  or 
keeper  of  a  billiard  table,  at  any  grocery,  or  other  public  place,  shall  permit  ot 
•suffer  any  minor  under  the  a^  of  eighteen  years  to  play  at  any  game  of  billiards 
in  such  grocery,  saloon,  or  public  place,  or  upon  such  billiard  table,  or  to  remain  ot 
to  be  in  or  upon  the  premises  so  occupied  by  him  as  such  billiard  saloon,  or  in  which 
«hall  be  such  billiard  table  as  aforesaid,  every  such  person  or  persons  shall  forfeit 
and  pay  a  fine  of  twenty  dollars  for  the  first  offense,  and  fifty  dollars  for  each  and 
•every  snooping  offense. 

6819  (223).  If  any  person  shall  make  any  bet  or  wager  upon  the  event  of  aoy 
election  held,  or  to  be  held,  under  the  laws  of  this  state,  or  shall  make  any  bet  or 
wager  upon  the  election  of  any  person  to  any  ofiSce,  post,  or  situation  wbidi  by 
the  constitution  or  laws  of  this  state  is  made  elective,  or  shall  make  any  bet  of 
wager  upon  the  election  of  the  president  or  vice  president  of  the  United  States,  or 
oipon  the  election  of  electors  of  president  or  vice  president  of  the  United  States,  ^lek 
person  so  offending  shall  be  fined  in  any  sum  not  lees  than  five  dollars  nor  move 
than  one  hundred  dollars;  PravUled,  That  the  amoont  of  said  [fine]  shall,  [in]  aD 
•cases  in  which  the  amount  hazarded  by  said  bet  is  between  ft^m  doUars  and  one  beu^ 
-dred  dollars,  be  equal  to  the  amount  so  hazarded  by  said  bet 

Maximum  reduced  from  $500, 1875,  p.  14. 

6820  f224).  If  any  person  shall  open,  set  on  foot,  carry  on,  promote,  make,  or 
•draw,  publicly,  or  privately,  any  lottery,  or  scheme  of  chance,  of  any  kind  or  de- 
scription, by  whatever  name,  style,  or  title  the  same  may  be  denominated  or  known; 
•or  if  any  person  shall  by  such  ways  and  means  expose  or  set  to  sale  any  house  or 
houses,  lands  or  real  estate,  or  any  goods  or  chattels,  cash,  or  written  evid^ices  of 
<lebt,  or  certificates  of  claims,  or  any  thing  or  things  of  value  whatever,  every  per- 
;Son  so  ofifending  shall  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  at  the 
discretion  of  the  court 

5821  (225)»  If  any  person  or  persons  shall  vand,  mU^  barter,  or  dispose  of 
^ny  lotterx  ticket  or  tickets,  order  or  orders,  device  or  devices,  of  any  kind,  for 
or  representing  any  number  of  shares,  or  any  interest  in  any  lottery,  or  scheme  of 
chance,  or  shall  open,  or  establish,  as  owner,  or  otherwise,  any  lottery,  or  scheme 
of  chance,  in  this  state,  or  shall  be  in  anywise  concerned  in  any  lottery  or 
scheme  of  chance,  by  acting  as  owner  or  agent  in  this  state  for  or  on  behalf  of  any 
lottery  or  scheme  of  chance  to  be  drawn,  paid,  or  carried  on,  either  out  of  or  within 
this  state,  every  such  person  shall  be  fined  in  any  sum  not  exceeding  five  hnndred 
dollars,  or  be  imprisoned  not  exceeding  six  months,  or  both,  at  the  discretion  of  the 
court, 

6822  (226).  That  if  any  person  shall,  by  printing,  writing,  or  in  any  other 
way  publish  an  account  of  any  lottery  or  scheme  of  chance  of  any  kind  ,or  de- 
scription to  be  carried  on,  held,  or  drawn  in  the  state  of  Nebraska,  by  whatever 
name,  style  or  title  the  same  may  be  denominated,  or  known,  stating  when  and 
where  the  same  is  to  be  drawn,  on  the  prizes  therein,  or  any  of  them,  or  the  price  of 
a  ticket,  or  show  therein,  or  where  any  ticket  may  be  obtained,  or  in  any  wav  aiding 
or  assisting  in  the  same,  or  in  anywise  giving  publicity  to  such  lottery  or  sdieme  <^ 
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^ohanoe^  shall  be  subjected  to  a  fine  not  exceeding  one  hundred  dollars,  at  the  dkcre- 
4ion  of  the  court. 

Amended  187Q,  p.  16, 

CHAPTER  XXn. — Offenses  Aoainbt  Publio  Hbai/th  and  Safety. 

6823  (227).  If  any  butcher  or  other  person  shall  knowingly  sell  anj  un- 
wholesome flesh  of  a  deceased  animal;  or  other  unwholesome  provision,  he  or  she 
shall  be  fined  in  any  sum  not  exceeding  fifty  dollars. 

'6824  (228).  If  any  person  shall  build,  erect,  continue,  or  keep  up  any  dam,  or 
other  obstruction,  in  any  river  or  stream  of  water  in  this  state,  and  thereby  raise  an 
4urtificial  pond,  or  produce  stagnant  waters,  which  shall  be  manifestly  injurious 
to  the  public  health  and  safety,  every  person  so  ofiending  shall  be  fined  in  any  sum 
not  exceeding  five  hundred  dollars,  at  the  discretion  of  the  court ;  and  the  court  shall, 
moreover,  order  every  such  nuisance  to  be  abated  or  removed. 

6826  (229).  If  any  person  or  persons  shall  put  any  dead  animal,  carcass  or  part 
ihereof,  or  other  filthy  substance,  into  any  well,  or  into  any  spring,  brook,  or 
branch  of  running  water,  of  which  use  is  made  for  domestic  purposes,  every  person 
«o  offending  shall  be  fined  in  any  sum  not  less  than  two  nor  more  than  forty  dollars. 

6826  (230).  If  any  person  or  persons  shall  put  the  carcass  of  any  dead  ani- 
mal, or  the  offals  from  any  slaughter  house  or  butcher's  establishment,  packing  house, 
or  fish  house,  or  any  spoiled  meats,  or  spoiled  fish,  or  any  putrid  animd  substance, 
or  the  contents  of  any  privy  vaul^  upon  or  into  any  river,  bay,  creek,  pond,  canal, 
road,  street,  alley,  lot,  neld,  meadow,  .public  ground,  market  space,  or  common,  or 
if  ^ the  owner  or  owners,  occupant  or  occupants  thereof  shall  .knowingly  permit  the 
same  to  remain  in  any  of  the  aforesaid  situations,  to  the  annoyance  of  the  citizens 
of  this  state,  or  any  of  them,  or  shall  neglect  or  refuse  to  remove  or  abate  the 
Jiuisance  occasioned  thereby,  within  twenty-four  hours  after  knowing  of  the  exist- 
onoe  of  such  nuisance  upon  acny  of  the  above  described  premises  owned  or  occu- 
pied by  him,  her,  or  them,  or  after  notice  thereof  in  writing  from  the  street  com- 
tmissioner,  surpervisor,  constable,  any  trustee,  or  health  o£Scer  of  any  city  or  precinct 
in  which  such  nuisance  shall  exist,  every  such  person  shall  be  fined  in  any  sum  not 
Jess  than  one  or  more  than  fifty  dollars.  And  if  said  nuisance  be  not  abated  within 
twenty-four  hours  thereafter,  it  shall  be  deemed  a  second  offense  against  the  pro- 
visions of  this  section,  and  every  like  neglect  of  each  twenty-four  hours  thereafter 
•shall  be  considered  an  additional  offense  against  the  provisions  of  this  section. 

6827  (231).  If  any  owner  or  owners,  lessee  or  lessees,  occupier  or  occupiers, 
foreman  or  superintendent  of  any  distillery  in  this  state  who  shall  keep  any  hogs  or 
other  animals  shall  suffer  or  permit  such  distillery,  or  the  place  or  places  where 
«uch  hogs  or  animals  shall  be  kept,  to  remain  unclean  between  the  first  day  of 
April  and  the  first  day  of  October  of  any  year,  to  the  annoyance  of  the  citizens  of 
this  state,  or  any  of  them,  every  person  so  offending  shall  pay  for  such  offense 

■a  fine  not  less  than  five  dollars  nor  more  than  fifty  dollars.'  And  if  such  nuisance 
be  not  removed  and  abated  within  five  days  after  the  institution  of  the  prosecution, 
the  continuance  of  such  nuisance  shall  be  deemed  a  second  offense  against  the  pro- 
visions of  this  section ;  and  every  like  neglect  of  each  succeeding  period  of  five  days 
shall  bf  considered  an  additional  oiiense  against  the  provisions  of  this  section. 

Sea  6828.  ''An  act  to  preyent  the  introdnction  and  spread  of  hog  cholera  and  kindred  diseases 
in,ihe  state  of  Nebraska."    1877,  p.  149.    In  force  Jnne  1. 

5828.  That  from  and  after  the  first  day  of  Jnne,  A.  D.  1877,  it  shall  be  un- 
lawful for  any  railroad  company  operating  its  road  in  this  state  to  bring  or  cause 
to  be  brought  into  this  state  trom  an  adjoining  state  any  empty  car  used  for  trans- 
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porting  hogs  or  sheep,  or  any  empty  combination  car  used  for  carrying  grain  aotl 
stock  that  has  any  filth  of  any  kind  whatever  in  the  same;  but  the  said  railnttd 
company  shall,  before  it  allows  said  car  or  cars  to  pass  into  this  state,  cause  the 
same  tO  be  thoroughly  cleaned  and  cleansed.  Any  pei*son  or  persons  or  oorpora- 
tion  violating  any  of  the  above  provisions,  and  on  conviction  thereof,  shall  be  fined 
in  any  sum  not  to  exceed  one  hundred  dollars. 

6829  (232).  Every  person  who  shall  erect,  keep  up,  or  continue  and  maintain 
any  noisanee  to  the  injury  of  any  part  of  the  citizens  of  this  state  shall  be  fined 
in  any  sum  not  exceeding  five  hundred  dollars,  at  the  discretion  of  the  court,  and 
the  court  shall,  moreover,  in  case  of  conviction  of  such  offense,  order  such  nuiaanee 
to  be  abated  or  removed.  And  the  erecting,  continuing,  using,  or  maintaining  any 
building,  structure,  or  other  place  for  the  exercise  of  any  trade,  employment,  manu- 
facture, or  other  business  which,  by  occasioning  noxious  exhalations,  noisome  or  of- 
fensive smells,  becomes  injurious  and  dangerous  to  the  health,  comfort,  or  property 
of  individuals  or  the  public;  the  obstructing,  or  impeding,  without  l^al  authority,, 
the  passage  of  any  navigable  river,  harbor,  or  collection  of  water ;  or  the  corrapdi^ 
or  rendering  unwholesome  or  impure  any  water-course,  stream,  or  water;  or  onlaw- 
fully  diverting  any  such  water-course  from  its  natural  course  or  state  to  the  injury 
or  prejudice  of  others ;  and  the  obstructing  or  incumbering  by  fences,  buildings, 
structures,  or  otherwise,  any  of  the  public  highways,  or  streets  or  alleys  of  any  city 
or  village,  shall  be  deemed  nuisances;  and  every  person  or  persons  guilty  of  erect- 
ing, continuing,  using,  or  maintaining,  or  causing  any  such  nuisances  shall  be  gnilty 
of  a  violation  of  this  section,  and  in  every  such  case  the  offense  shall  be  construed 
and  held  to  have  becQ  committed  in  any  county  whose  inhabitants  aie  or  have  ^een 
injured  or  a^riev^  thereby. 

Foliation  of  a  stream  may  be  ei^oiiied.    28,  357  (44  N.  W.,  454). 

5830  (233).  That  it  shall  be  unlawful  to  catch  any  fish  for  the  parpoee  of 
selling  and  packing  the  same  for  market,  in  this  state,  at  any  time  between  the  first 
day  of  June  and  the  first  day  of  September;  Pi-ovided^  That  should  it  be  impracti- 
cable to  take  up  or  remove  any  stationary  nets  on  the  first  of  June,  it  shall  be  law- 
ful for  the  owner  or  the  person  having  such  nets  in  charge  to  take  up  and  remove 
the  same  at  the  earliest  practicable  day  thereafter,  and  all  fish  therein  at  the  time  may 
be  lawfully  taken  ont,  salted,  and  packed  for  market ;  but  no  more  than  one  haul 
shall  be  taken  from  any  net  between  the  first  day  of  June  and  the  first  day  of  Sep- 
tember; and  any  person  violating  the  provisions  [of]  this  section  shall  pay  for 
every  such  offense  a  fine  of  not  less  than  fifty  nor  more  than  one  hundred  dollars. 

Maximam  redaoed  firom  |200,  1875,  p.  15. 

6831  (234).  Whoever  shall  knowingly  sell  to  any  person  or  persous,  or  seU^ 
deliver,  or  bring  to  be  manufactured  to  any  cheese  or  butter  manu&ctory  in  this 
state  any  milk  diluted  with  water,  or  in  any  way  adulterated,  Or  milk  from 
which  any  cream  has  been  taken,  or  milk  commonly  known  as  '^  ddmmed  milk,*^ 
or  shall  keep  back  any  part  of  the  milk  known  as  '^strippings,"  with  intent  to  de- 
fraud, or  shall  knowingly  sell  the  product  of  a  diseased  animal  or  ftnlimfclifi^  or 
shall  knowingly  use  any  poisonOUS  or  deleterious  material  in  the  manufacture 
of  cheese  or  butter,  shall  be  fined  in  any  sum  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars,  and  be  liable  in  double  the  amount  of  danciages 
to  the  person  or  persons  upon  whom  such  fraud  shall  be  committed. 

Sec.  5832.  *'An  act  to  protect  butter  and  cheese  manufacturers."  1883,  p.  238L  In  tee» 
February  24. 

5832.  Whoever  shall  knowingly  sell  or  supply  or  bring  to  be  manufactured 
to  any  cheese  manufactory,  butter  manufactory,  or  creamery  in  this  state  any  itiilt 
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diluted  with  water  or  in  any  way  adolteratedi  or  milk  from  which  tiny  cream  has 
been  taken,  or  milk  commonly  known  as  *' skimmed  milk;"  or  whoever  shall 
keep  any  part  of  the  milk  known  as '^strippings/' or  whoever  shall  knowingly 
bring  or  supply  milk  to  any  cheese  manufactory,  butter  manufactory,  or  creamery 
that  is  tainted  or  partly  sour  from  want  of  proper  care  in  keeping  pails,  strainers, 
or  any  vessels  in  which  said  milk  is  kept,  clean  and*  sweet,  after  being  notified  of 
such  taint  or  carelessness,  or  any  cheese  manufacturer  or  butter  manufacturer  who 
shall  knowingly  use,  or  direct  any  of  his  employees  to  use,  for  his  or  their  individ- 
aal  benefit,  any  cream  of  the  milk  brought  to  the  cheese  or  butter  manufacturer, 
without  the  consent  of  all  the  owners  thereof,  shall,  for  each  and  every  ofiense,  for- 
feit and  pay  a  sum  of  not  less  than  twenty-five  dollars  nor  more  than  one  hundred 
dollars,  with  the  costs  of  suit,  to  be  sued  for  in  any  court  of  competent  jurisdiction, 
for  the  benefit  of  the  person  or  persons,  firm,  association,  or  corporation,  or  their 
assignees,  upon  whom  such  fraud  be  committed. 

6833  (236).  It  shall  be  unlawful  to  transport  or  carry  the  substance  or  ma- 
terial generally  known  and  called  nitro-glvcerine  into,  out  of,  within,  through, 
or  across  this  state,  except  as  herein  provided.  Every  wagon,  cart,  or  other  vehicle 
used  in  carrying  nitro-glycerine  shall  have  printed  upon  both  sides  and  ends  thereof 
in  plain  and  distinct  letters,  large  enough  \o  occupy  a  space  of  two  inches  wide  by 
eighteen  inches  long,  ihe  words,  "nitro-glycerine^ — "dangerous;''  and  every  pack- 
age, can,  cask,  barrel,  or  box,  containing  nitro-glycerine,  shall  have*  written  or 
printed  thelreon  upon  two  sides  thereof,  in  plain  and  distinct  letters,  the  woida 
'*  nitro-glycerine'' — "dangerous.*' 

6834  (236).  Every  railroad,  stage  coach,  steamship,  vessel,  or  other  water 
craft  within  this  state,  whose  business  it  is  to  carry  passengers,  or  who  shall  at  the 
time  be  engaged  in  carrying  passongerB,  are^  hereby  prohibited  from  carrv- 
ing  or  having  on  board  thereof  nitro-glycerine;  and  it  shall  be  unlawful  for 
any  person,  persons,  or  company  to  permit  any  passenger  to  ride  on  any  conveyance 
as  aforesaid  that  has  on  board  thereof  any  of  the  substance  or  material  aforesaid. 

6836  (237).  It  shall.be  unlawful  for  any  person  or  persons  to  manufiEtotlire 
nitro-glyoerine  within  this  state  within  a  distance  of  one  hundred  and  sixty 
rods  of  any  occupied  dwelling  or  public  building,  or  to  store  the  same  in  any 
quantity  exceeding  one  hundred  pounds  within  the  limits  of  any  city  or  incorpo-. 
rated  village,  or  in  any  other  place  within  one  hundred  and  sixty  rods  of  any  occu- 
pied dwelling  or  public  building. 

6836  (238).  Any  person  or  persons  knowingly  ofTending  against  any  of 
the  provisions  of  either  of  the  last  three  preceding  sections  shall  pay  a  fine  not  ex- 
ceeding one  thousand  dollars,  or  be  imprisoned  in  the  county  jail  not  more  than 
three  months,  or  both,  at  the  discretion  of  the  court 

6837  (239).  Every  owner  or  possessor  of  land  shall  out  oi:  mow  down  all 
Canada  thistles  growing  thereon,  or  in  the  highway  adjoining  the  same,  so  often 
as  to  prevent  their  going  to  seed,  and  if  any  owner  or  possessor  of  land  knowingly 
shall  sufier  any  such  thistles  to  grow  thereon,  or  in  any  highway  adjoining  the  same,, 
and  the  seed  to  ripen  so  as  to  cause  or  endanger  the  spreading  thereof,  he  shall  for- 
feit and  pay  a  fine  not  less  than  ten  dollars  nor  more  than  forty  dollars;  and  any 
person  may  enter  on  the  land  of  another,  who  shall  neglect  or  refuse  to  out  or  mow 
down  such  thistles,  for  the  purpose  of  cutting  or  mowing  the  same  down,  and  shall 
not  be  liable  to  be  sued  in  an  action  of  trespass  therefor. 

6838  (240).  If  any  person  shall,  knowingly,  vend  any  grass  or  other  seed  in 
which  there  is  any  seed  of  the  Canada  thistle,  such  person  shall,  for  every  such  o^ 
fenee,  be  finei  die  sum  of  twenty  dollars. 
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8ec8.  5839  to  5842.  "An  act  to  regalato  tho  means  of  egrefls  from  public  buildings.'* 
1877,  p.  117.     In  force  June  1. 

5839.  That  all  public  buildings  now  in  process  of  construction,  or  hereafter  to 
be  bailt  6r  constructed,  wiiich  may  or  shall  be  used  for  churches,  school  houses, 
operas,  theatres,  lecture  rooms,  hotels,  public  meetings,  town  halls,  or  which  may  or 
shall  be  used  for  any  purpose  whereby  a  collection  of  people  may  be  assembled  to- 
gether for  religious  worship,  amusement,  instruction,  or  other  purpose,  shall  be  ao 
built  and  constructed  that  all  doors  leading  from  the  main  hall  or  place  where  said 
collection  of  people  may  be  assembled,  or  from  the  principal  room  which  may  be 
used  for  any  of  the  purposes  aforesaid,  shall  be  so  swting  upon  their  hinges  and 
constructed  that  they  shall  open  outward,  and  that  all  means  of  ^ress  for  the 
public  from  the  main  hall  or  principal  room,  and  from  the  building,  shall  be  bj 
means  of  doors  which  shall  open  outward  from  the  main  hall  or  building. 

5840.  That  all  public  buildings  now  built  and  used  for  any  of  the  purposes 
mentioned  in  section  one  of  this  act  shall  within  one  year  from  the  first  day  of 
July,  A.  D.  1877,  be  so  changed  that  their  doors  and  means  of  ^ress  shall  be  in 
conformity  with  the  provisions  of  this  act;  Providedy  That  the  provisions  of  ibis 
section  shall  not  apply  to  churches  and  school  houses  already  erected  in  mral  dis- 
tricts. 

6841.  That  any  person  or  persons  who  shall  fail  or  refuse  to  comply  with 
the  provisions  of  this  act  shall  be  fined  in  any  sum  not  less  than  one  hundred  dol- 
lars nor  more  than  one  thousand  dollars. 

5842.  That  in  all  cities  and  towns  having  a  population  of  one  thousand  inhab- 
itants and  upwards,  the  mayor  of  said  town  or  city  shall  be  and  he  is  herebj 
authorized  to  close  and  prohibit  all  public  buildings  from  being  used  for  aoj 
of  the  purposes  mentioned  in  section  one  of  this  act,  until  the  provisions  of  this  act 
ahall  be  complied  with. 

Sec.  5843.  "  Ao  act  to  make  the  selling  or  gdvinK  away  of  fire-arms,  ammnnitiona,  of  otber 
mnnitioDs  which  can  be  used  in  fire-arms  to  any  Indian  not  a  citizen,  a  felony,  and  proTidiof  > 
penalty  therefor."     1891,  p.  267.     In  force  April  8. 

5843.  Any  person  who  shall  sell  or  give  away  under  any  pretext  whatsoever, 
to  any  Indian  not  a  citizen,  any  fire-arms,  ammunition,  or  other  munitions  of  an? 
kind  wliich  can  be  used  in  fire-arms  shall  be  deemed  guilty  of  a  felony  and  upon 
conviction  thereof  shall  be  imprisoned  in  the  penitentiary  for  a  term  not  less  thao 
two  years  nor  more  than  five  years,  or  a  fine  not  less  than  one  hundred  dollars 
($100)  nor  more  than  one  thousand  dollars  ($1,000). 

CHAPTER  XXIII.— Miscellaneous  Offenses. 

5844  (241).  If  any  person  of  the  age  of  fourteen  years  or  upward  shall  be 
found  on  the  first  day  of  the  week,  commonly  called  Sunday,  sportillg,  noting, 
quarreling,  hunting,  fishing,  or  shooting,  he  or  she  shall  be  fined  in  a  sum  not  ex- 
ceeding-twenty dollars,  or  be  confined  in  the  county  jail  for  a  term  not  exceeding 
twenty  days,  or  both,  at  the  discretion  of  the  court.  And  if  any  person  of  the  age 
of  fourteen  years  or  upward  shall  be  found  on  the  first  day  of  the  week,  oommoDlj 
called  Sunday,  at  common  labor  (work  of  necessity  and  charity  only  excepted),  he 
or  she  shall  be  fined  in  any  sum  not  exceeding  five  dollars  nor  less  than  one  doUir; 
Provided,  Nothing  herein  contained  in  relation  to  common  labor  on  said  first  day  of 
the  week,  commonly  called  Sunday,  shall  be  construed  to  extend  to  those  who  coo- 
scientiously  do  observe  the  seventh  day  of  the  week  as  the  Sabbath,  nor  to  prevent 
fisimilies  emigrating  from  traveling,  watermen  from  landing  their  passengers,  soptf- 
intendeuts  or  keepers  of  toll  bridges  or  toll  gates  from  attending  and  soperintendinf 
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the  same,  or  ferrymen  from  conveying  travelers  over  the  water,  or  persons  moving 
their  families  on  such  days,  or  to  prevent  railway  companies  from  running  necessary 
trains. 

That  a  person  believes  the  seTenth  daj  to  be  the  Sabbath  is  no  protection ;  he  must  obserTO 
it.     26,  469(42N.  W.,419). 

5846  (242).  All  idle  persons  not  having  visible  means  of  support  and  mainte- 
nance, and  who  live  without  employment,  and  all  persons  wandering  abroad  and 
living  in  taverns,  groceries,  beer  houses,  market  places,  sheds,  barns,  or  in  open  air, 
and  not  giving  a  good  acoount  of  themselves,  and  all  persons  wandering  about  and 
begging,  or  who  go  about  from  door  to  door,  or  from  place  to  place,  or  occupy  pub- 
lic places  for  the  purpose  of  b^ging  and  receiving  alms,  and  all  prostitutes,  and  all 
keepers,  occupants,  lessees,  and  pimps  of  houses  used  for  prostitution  or  gambling, 
shall  be  deemed  and  are  hereby  declared  to  be  yagrants;  and  upon  conviction 
thereof  shall  be  fined  not  exceeding  fifty  dollars,  or  imprisoned  in  the  jail  of  the 
county  not  exceeding  three  months,  and  be  subject  to  hard  labor  in  said  jail  or  else- 
where in  the  county,  as  the  court  may  order;  Provided,  That  any  person  so  con- 
victed, who  shall  be  disqualified  for  manual  labor  by  physical  inability,  and  shall  be 
a  proper  object  for  relief,  shall  be  sent  to  the  alms  house  of  the  proper  city  or  county, 
or  otherwise  cared  for,  according  to  law. 

Rewritten,  1875,  p.  16. 

5846  (243).  If  any  person  or  persons  shall  exhibit  any  puppet  show,  wire- 
dancing,  or  tumbKng,  juggling,  or  sleight  of  hand,  within  this  state,  without  first 
obtaining  license  as  may  be  required  by  law,  or  by  municipal  ordinance,  and  shall 
ask.  and  receive  any  money  or  other  property  for  exhibiting  the  same,  every  person 
so  offending  shall  forfeit  and  pay  for  every  such  offense  the  sum  of  ten  dollars. 

6847  7244).  If  any  person  or  persons  shall  open  the  grave  or  tomb  where  the 
body  or  boaies  of  any  deceased  person  or  persons  shall  have  been  deposited,  and 
shall  remoye  the  body  or  bodies,  or  remains  of  any  deceased  person  or  persons, 
item  the  grave  or  place  of  sepulture,  for  the  purpose  of  dissection,  or  any  surgical, 
or  any  anatomical  experiment,  or  for  any  other  purpose,  without  the  knowledge  and 
consent  of  the  near  relations  of  the  deceased,  or  shall  in  any  way  aid,  assist,  counsel, 
or  procure  the  same  to  be  done,  every  such  person  or  persons  so  offending  shall,  on 
conviction,  be  fined  not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
<]ollars. 

6848  ^246).  The  preceding  section  shall  not  extend  to  the  dissection  of  any 
criminal,  wnere  the  same  shall  be  directed  to  be  delivered  up  for  that  purpose  by 
competent  authority,  nor  shall  it  be  so  construed  as  to  prevent  any  person  from  re- 
moving the  body  or  bodies  of  their  deceased  relations  or  intimate  friends  to  any 
other  place  of  sepulture  that  he  or  she  may  think  proper. 

TRADE. 

Sec  6849.  "An  act  to  prevent  the  uttering  of  false  pedigrees  of  stock  and  fixing  a  penaltr 
therefor."     1883,  p.  61.     In  force  June  1 .  •     r-       ^ 

6849.  If  any  person  shall  knowingly,  and  with  intent  to  deceive,  furnish  to 
any  purchaser  of  stock  a  printed  or  written  false  pedigree  of  the  same,  whereby 
such  purchaser  shall  be  induced  to  buy  said  stock,  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  be  punished  by  a  fine  of  not 
Jess  than  twenty-five  dollars  nor  more  than  two  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  less  than  three  nor  more  than  six  months,  or  by  both 
fine  and  imprisonment,  as  the  court  may  direct. 

Sees.  6850  to  5852.  ''An  act  to  prohibit  grain  dealers,  persons,  partnerships,  companies,  oor- 
^porations,  or  associations  from  combining  or  entering  into  any  agreement  or  contract  to  pool  or  Ax. 
the  price  to  be  paid  for  grain,  hogs,  cattle,  or  stock  of  any  kind  whatever,  and  to  provide  pnnish- 
«ieiit  for  violations  of  tiie  same.''    1887,  p.  d75.    In  force  July  1.  /   Vx^  ^  I ^ 
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5850.  That  it  shall  be  nnlawfut  for  any  grain  dealer  or  grain  dealers,  partner* 
ship,  company,  corporation,  or  association  of  grain  dealers,  or  any  other  person  or  per- 
sons, partnership,  company,  corporation,  or  HS'^ociation  to  enter  into  any  agreement, 
contract,  or  combination  with  any  other  grain  dealer  or  grain  dealers,  partnership, 
company,  corporation,  or  association  of  grain  dealers,  or  any  other  person  or  person:, 
partnership,  company,  corporation, .  or  association  for  the  poolillff  of  prices  of 
different  and  competing  dealers  and  buyers,  or  to  divide  between  them  the  fl^re- 
gate  or  net  proceeds  of  the  earnings  of  such  dealers  and  buyers  or  any  portion 
thereof,  or  for  fixing  the  price  which  any  grain  dealer  or  grain  dealers,  partner- 
ship, company,  corporation,  or  association  of  grain  dealers,  or  any  other  person 
or  persons,  partnership,  company,  corporation,  or  association  shall  pay  for  gT&IIlt 
hogs,  cattle,  or  stock  of  any  kind  or  nature  whatever ;  and  in  case  of  any  agree- 
ment, contract,  or  combination  for  such  pooling  of  prices  of  different  and  competing 
dealers  and  buyers,  or  to  divide  between  them  the  a^regate  or  net  proceeds  of  the 
earnings  of  such  dealers  and  buyers  or  any  portion  thereof,  or  for  fixing  the  price 
which  any  grain  dealer  or  grain  dealers,  partnership,  company,  corporation,  or  asso- 
ciation (  f  grain  dealers,  or  any  other  person  or  persons,  partnership,  company,  cor- 
poration, or  association  shall  pay  for  grain,  hogs,  cattle,  or  stock  of  any  kind  or 
nature  whatever,  each  day  of  its  continuance  shall  be  deemed  a  separate  offense. 

5851.  That  incase  any  grain  dealer  or  grain  dealers,  partnership,  company^ 
corporation,  or  association  of  grain  dealers,  or  any  other  person  or  persons,  partner- 
ship, company,  corporation,  or  association  subject  to  the  provisions  of  this  act,  shall 
do  or  cause  to  be  done,  or  permit  to  be  done,  any  act,  matter,  or  thing  in  this  act 
prohibited  or  declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter,  or 
thing  in  this  act  required  to  be  done,  such  grain  dealer  or  grain  dealers,  partner- 
ship, company,  corporation,  or  association  of  grain  dealers,  or  any  other  person  or 
persons,  partnership,  company,  corporation,  or  association  shall  be  liable  to  the  per- 
son or  persons  injured  thereby  to  the  full  amount  of  damages  sustained  in  conse- 
quence of  any  such  violatioil  of  the  provisions  of  this  act,  together  with  a  reason- 
able counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in  every  case  of  recovery, 
which  attorney's  fees  shall  be  taxed  and  collected,  as  a  part  of  the  costs  in  the  case ; 
and  in  any  such  action  brought  for  the  recovery  of  damages,  the  court  before  whom 
the  same  shall  be  pending  may  compel  any  grain  dealer  or  grain  dealers,  partoer- 
ship,  company,  corporation,  or  association  of  grain  dealers,  or  any  other  person  or 
persons,  partnership,  company,  corporation,  or  association  of  grain  dealers,  or  any 
person  or  persons,  partnership,  company,  corporation,  or  association,  subject  to  the 
provisions  of  this  act,  or  any  director,  oflBc^r,  receiver,  trustee,  agent,  employer,  or 
clerk  of  them  or  either  of  them,  defendant  in  such  suit,  to  attend,  appear,  and 
testify  in  such  case,  and  may  compel  the  production  of  the  books  and  papers  of 
such  grain  dealer  or  grain  dealers,  partnership,  corporation,  company,  or  association 
of  grain  dealers,  or  any  other  person  of  persons,  partnership,  corporation,  com- 
pany, or  association,  party  to  any  such  suit;  the  claim  that  any  such  testimony  or 
evidence  may  tend  to  criminate  the  person  giving  such  evidence  shall  not  excnse 
such  witness  from  testifying,  but  such  evidence  or  testimony  shall  not  be  osed 
against  such  person  in  the  trial  of  any  criminal  proceeding. 

5852.  That  any  grain  dealer  or  grain  dealers,  partnership,  company,  corpora- 
tion, or  association  of  grain  dealers,  or  any  other  person  or  persons,  partnership, 
company,  corporation,  or  association  subject  to  the  provisions  of  this  act,  or  any 
director  or  officer,  or  any  receiver,  trustee,  clerk,  lessee,  a^nt,  or  person  acting  for 
or  employed  by  them  or  either  of  them,  who  alone  or  witn  any  other  partnership, 
company,  corporation,  association,  person,  or  party  shall  willfully  do  or  cause  to  be 
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done,  or  shall  willfully  suflTer  or  permit  to  be  done,  any  act,  matter,  or  thing  in  this 
act  prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or  abet  therein,  or  shall 
willfully  omit  or  fail  to  do  any  act,  matter,  or  thing  in  this  act  required  to  be  done, 
or  shall  cause  or  willfully  suffer  or  permit  any  act,  matter,  or  thing  so 'directed  or 
required  by  this  act  to  be  done,  not  to  be  so  done,  or  shall  aid  or  abet  any  such  omis- 
sion or  failure,  or  shall  be  guilty  of  any  infiraction  of  this  act,  or  shall  aid  or 
abet  therein,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  convic- 
tion thereof,  be  fined  in  any  sum  not  exceeding  one  thousand  dollars  ($1,000),  or 
imprisonment  in  the  jail  of  the  county  not  exceeding  six  (6)  months,  or  both,  in 
the  discretion  of  the  court|  and  shall,  moreover,  be  liable  to  the  suit  of  the  party 
injured  or  damaged. 

MORAI^. 

Sees.  5S53  and  5854.  "Ad  Mt  probibitiDg  selling,  giying  or  fUmishing  tobaooo  in  anj  of 
its  fonns  to  minors,  and  proTiding  a  penalty  therefor. '^    1885,  p.  394.    In  torce  Jane  1. 

586^.  That  hereafter  no  person  or  persons  in  this  state  shall  sell,  give,  or 
furnish  any  cigarette  or  cigarettes,  or  tobaooo  in  any  of  its  forms,  to  any  minor 
under  fifteen  years  of  age. 

5854.  That  if  any  person  or  persons  in  this  state  shall  violate  the  provisions 
of  this  act,  he,  she,  or  they  shall,  on  convictioily  forfeit  and  pay  for  each  and 
every  such  offense  the  sum  of  twenty-five  dollars. 

Sees.  5855  to  5857.  *' An  act  for  the  pnnishment  of  players  of  three  oard  monte,  and  other 
<soDfidence  games,  and  of  persons  for  selling  on  railroad  trains  prise  packages  and  other  prises." 
1875,  p.  21.    In  force  February  25. 

5856.  Whoever  shall,  in  this  state,  deal  play,  and  practice,  or  be  in  any  man- 
ner accessory  to  the  dealing,  playing,  or  practicing  of  the  confidence  game  or 
swindle  known  as  three  card  monte,  or  of  any  such  game,  play,  or  practice,  shall  be 
deemed  guilty  of  a  felony,  and  upon  conviction  thereof  shall  be  punished  by  a  fine 
not  exceeding  five  thousand  dollars,  and  by  confinement  in  the  penitentiary  not 
less  than  two  nor  more  than  five  years. 

5856.  Whoever  shall  in  this  state,  on  any  railroad  car,  coach,  or  train,  prac- 
tice any  confidence  game  not  mentioned  in  the  preceding  section,  or  shall  sell  any 
prize  packages,  or  other  prize,  or  ofier  the  same  for  i^ale,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  not  ex- 
oeeding  one  hundred  dollars,  and  by  imprisonment  in  the  county  jail  not  exceeding 
three  months. 

5857.  It  is  hereby  made  the  duty  of  railroad  conductors,  brakesmen  on 
railroad  trains,  and  of  all  other  persons  cognizant  of  the  act,  to  immediately  arrest 
the  person  so  ofTending,  without  warrant  or  other  process,  and  call  upon  all  by- 
standers or  others  for  assistance,  when  the  same  may  be  necessary  to  enable  them  to 
make  such  arrests ;  and  when  such  offense  is  committed  on  any  railroad  car,  coach, 
or  train,  the  venue  shall  lie,  and  the  person  be  tried  in  any  county  through  which 
such  railroad  may  run,  any  law  to  the  contrary  notwithstanding ;  and  the  employees 
of  any  such  railroad  company  shall  have  the  power  and  authority  to  eject  any  such 
person  or  persons  by  force  from  the  cars  of  such  company  whenever  such  person 
or  persons  shall  be  found  practicing  or  attempting  to  practice  any  such  game 
therein. 

Sec  6858  formed  sec.  1  of  "An  act  defining  certain  crimes  and  providing  punishment  theie- 
ibr.'*    1875,  p.  S6.    In  force  Jane  1.     (For  sees.  2  to  4,  sees  antCy  sees.  5707-9. 

5858.  That  the  infamous  orime  ERainst  nature,  either  with  man  or  beast, 
shall  subject  the  offender  to  be  punishefby  imprisonment  in  the  penitentiary  for  a 
term  not  less  than  one  year,  and  my  [may]  extend  to  life. 
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Sees.  5859  to  5864.  "An  act  to  sappress  the  circalation,  advertising,  and  vending  of  o\moe» 
and  immoral  literature  and  articles  of  indecent  and  immoral  ase,  and  to  confiscate  snch  property/^ 
etc     1887,  p.  671.     In  force  Julj  1.     (Repealing  criminal  code,  sec.  206.) 

5869.  Whoever  sellSi  or  offers  for  sale,  or  gives  away,  or  has  in  his  posBe- 
sioD  with  intent  to  sell,  loan,  or  give  away,  any  obsceno,  lewd,  indecent,  or  lasciv- 
ious book,  pamphlet,  paper,  drawing,  lithograph,  engraving,  picture,  photograph, 
model,  cast,  or  any  instrument,  or  article  of  indecent  or  immoral  use,  or  advertises 
the  same  for  sale,  or  writes  or  prints  any  letter,  circular,  handbill,  card,  book^ 
pamphlet,  advertisement,  or  notice  of  any  kind,  giving  information,  directly, or 
indirectly,  when,  where,  how,  or  by  what  means  any  of  the  article  or  things  here- 
inbefore mentioned  can  be  purchased  or  otherwise  obtained  or  made,  shaU,  on  coo- 
viction  thereof,  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  nor 
less  than  fifty  dollars,  or  by  imprisonment  in  the  county  jail  not  more  than  one  year, 
or  both  such  fine  and  imprisonment,  at  the  discretion  of  the  court. 

5860.  Whoever  deposits  in  any  postoffice  within  this  state,  or  places  in 
charge  of  any  person  to  be  carried  or  conveyed,  any  of  the  articles  or  things  named 
in  section  1  of  this  act,  or  any  circular,  handbill,  card,  adyertisement,  book, 
pamphlet,  or  notice  of  any  kind,  giving  information,  directly  or  indirectly,  wheo, 
how,  where,  or  by  what  means  any  of  the  articles  or  things  mentioned  in  sectioD 
one  (1)  of  this  act  can  be  purchased  or  obtained,  or  knowingly  or  willfully  receives 
the  same  to  carry  or  convey,  or  knowingly  carrier  or  conveys  the  game  in  any  man- 
ner, except  in  the  United  States  mail,  shall,  upon  conviction,  be  punished  by  a  fine 
of  not  more  than  one  thousand  dollars  ($1,000)  nor  less  than  fifty  dollars,  or  be  im- 
prisoned in  the  county  jail  not  more  than  one  year,  or  both  fined  and  imprisoDedat 
the  discretion  of  the  court. 

5861.  Whoever  prints  or  publishes  or  causes  to  be  printed  or  published  in  any 
newspaper  published  or  circulated  in  this  state  any  advertisement  of  mediclBe. 
drug,  nostrum,  or  apparatus  for  the  cure  of  private  or  yenereal  diseases,  oV  shall 
circulate  or  distribute  any  newspaper  containing  such  an  advertisement  or  notice 
mentioned  in  this  section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dolIaR 
($1,000)  nor  less  than  fifty  dollars,  or  be  imprisoned  in  the  county  jail  not  more  than 
one  year,  or  both  fine  and  imprisonment,  at  the  discretion  of  the  court. 

6862.  Whoever  sells,  lends,  gives  away,  or  shows,  or  has  in  his  possesion  with 
or  without  intent  to  sell,  give  away,  or  show  tO  any  minor  child  any  bookr 
pamphlet,  magazine,  newjspaper,  story  papor,  or  other  paper  devoted  to  the  publica- 
tion, or  principally  made  up  of  criminal  news,  police  reports,  or  accounts  of  crim- 
inal deeds,  or  pictures  and  stories  of  immoral  deeds,  lust,  or  crime,  or  exhibit^ 
upon  any  street  or  highway,  or  any  place  within  the  view,  or  which  may  be  within 
the  view,  of  any  minor  child  any  of  the  above  described  books,  papers,  or  picture^ 
or  uses  or  employs  any  minor  child  to  give  away,  sell,  or  distribute,  or  who,  having 
the  care,  custody,  or  control  of  any  minor  child,  permits  such  child  to  sell,  give 
away,  or  distribute  any  such  books;  papers,  or  pictures  above  described,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars  ($600)  nor  less  than  fifty  dollars  ($50)^ 
or  be  imprisoned  not  more  than  six  months  in  the  county  jail,  or  both  fined  and 
imprisoned,  at  the  discretion  of  the  court. 

6863.  All  magistrates  in  this  state  are  authorized,  on  due  complaint  supported 
bv  oath  or  affirmation  of  one  or  more  persons,  to  issue  a  warrant  directed  to  tk 
sneriff  of  the  county  within  which  such  complaint  shall  be  made,  or  to  any  consta- 
ble or  police  officer  within  said  county,  directing  him  or  them,  or  any  of  them,  to 
search  for,  seice,  and  take  possession  of  such  books,  papers,  pictures,  cireulare,  arti* 
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cles  and  things  named  in  sections  one  (1)  and  four  (4)  of  this  act,  and  said  magis» 
trate  shall  deliver  personally  or  shall  transmit,  enclosed  and  under  seal,  specimens 
thereof  to  the  county  attorney  of  his  county,  and  shall  deposit  within  the  county 
jail  of  his  county  or  other  secure  place  as  to  him  shall  seem  meet,  enclosed  and  under 
seal,  the  remainder  thereof,  and  shall,  upon  the  conviction  of  the  person  or  persons 
offending  under  the  provisions  of  this  act,  forthwith,  in  the  presence  of  the^rson 
or  persons  upon  whose  complaint  the  said  seizure  or  arrest  was  made,  if  he  or  they 
shall  elect  to  be  present,  destroy,  or  cause  to  be  destroyed,  the  remainder  thereof 
so  seized  as  aforesaid,  and  shall  cause  to  be  entered  upon  the  record  of  his  court  the 
fact  of  such  destruction. 

5864.  Nothing  in  this  act  shall  l>e  construed  to  affect  teaching  in  regular 
chartered  medical  colleges;  or  the  publication  or  use  of  standard  medical  books,  or 
the  practice  of  regular  practitioners  of  medicine,  or  druggists  in  their  regular  busi- 
ness; or  the  possession  by  artists  of  models  in  the  necessary  line  of  their  art. 

SAFETY. 
Sees.  5865  to  5871.    '^An  act  relating  to  and  to  punish  tramps."     1879,  p.  64.    In  force  Jane  1. 

5865.  Any  person  going  about  from  place  to  place  and  asking  or  subsisting 
on  charity  shall  be  tai^en  and  deemed  to  be  a  tramp. 

5866.  Any  tramp  who  shall  ask  and  receive  from  any  person  of  any  precinct, 
town,  village,  or  city  within  this  state  any  food,  clothing,  lodging,  or  other  assist- 
ance, may  be  requested  by  such  person,  in  his  or  her  discretion,  to  perform  a  reason- 
able amount  of  labor  therefor,  and  any  such  tramp  who  shall  refuse  to  perform 
any  such  labor  when  so  requested  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  befineil  not  less  than  three  dollars  nor  moretimn  twenty 
dollars  and  cost  of  prosecution,  and  shall  stand  committed  until  the  same  is  paid, 
but  not  exceeding  one  day  for  each  dollar  of  fine;  or  may  be  imprisoned  in  the 
county  jail,  at  hard  lal)or,  not  less  than  three  days  nor  more  than  twenty  days,  in 
the  discretion  of  the  cQurt;  but  no  such  tramp  shall  be  required  to  perform  any 
such  labor  before  six  o'clock  in  the  morning,  or  after  six  o'clock  in  the  evening. 

5867.  Any  tramp  who  shall  willfully  and  maliciously  do  any  iigury  to  any 
person,  or  to  the  property,  real  or  personal,  of  any  person,  or  who  slmll  procure 
food,  clothing,  or  other  property  from  any  person  by  threats,  or  by  force,  shall  be 
deemed  guilty  of  a  felony,  and,  on  conviction  thereof  shall  l)e  punished  by  confine- 
ment, at  hard  labor,  in  the  state  prison  for  a  term  not  exceeding  three  years  and  not 
less  than  one  yean 

5868.  This  act  shall  not  ftpply  to  any  minor  under  the  age  of  sixteen  years 
nor  to  any  female,  nor  any  blind  person. 

6869.  All  prosecntions  for  any  of  the  oflTenses  described  in  section  two  of 
this  act  may  be  tried  and  determined  by  the  county  judge,  any  justice  of  the  peace 
or  magistrate  of  the  county  in  which  the  oflFense  is  committed,  or,  if  in  the  limits  of 
any  city,  town,  or  village,  by  the  police  court  of  said  city,  town,  or  village,  and  any 
court  before  whom  such  prosecution  is  tried  may  sentence  the  offender  to  pay  a  fine 
not  exceeding  twenty  dollars,  and  may  issue  his  warrant  to  carry  such  judgment  into 
effect  in  case  no  appeal  is  taken. 

5870.  Whenever  any  tramp  in  this  state  shall  have  committed  any  offense  de- 
scribed in  this  act,  any  sheriff,  deputy  sheriff,  constable,  city  marshal,  or  policeman 
of  the  county,  precinct,  town,  or  city  in  which  such  offense  is  committed  may, 
"Withont  warrant,  and  it  is  hereby  made  their  duty,  to  apprehend  such  person 
and  retain  him  in  custody,  at  the  expense  of  the  county,  city,  town,  or  village  in  any 
place  within  the  county,  and  to  prepare  and  file  with  the  proper  magistrate  or  court 
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his  oomplaint  against  each  offender^  and  it  shall  be  the  duty  of  the  ofiBeer  makiog 
the  arrest,  to  forthwith  file  with  the  proper  magistrate,  or  court,  hk  complaint 
against  such  offender,  and  to  prosecute  the  same. 

6871.  In  all  prosecations  before  a  justice  of  the  peace,  or  police  court,  for  vi- 
olations of  the  provisions  of  section  two  of  this  act,  the  costs  of  prosocutioiL 
shall  be  paid  out  of  the  county,  city,  town,  or  village  treasury. 
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PART  II.— CRIMINAL  PROCEDURE. 
CHAPTER  XXIV. — Definitions  and  General  Provisions. 

5872  (246).  Unless  when  otherwise  provided,  words  used  in  this  code  in  the 
present  tense  includes  the  futare  as  well  as  the  present.  Words  used  in  the  mas- 
•culine  gender  comprehend  as  well  the  feminine  and  neuter.  The  singular  num- 
ber includes  the  plural,  and  the  plural  the  singular.  The  term  "writing"  in- 
cudes printing.     The  term  "oath"  includes  an  ^affirmation. 

6873  (247).  The  term  "felony"  signifies  such  an  offense  as  may  be  punished 
with  death  or  imprisonment  in  the  penitentiary.  Any  other  offense  is  denominated 
a  misdemeanor. 

5874  (248).  The  term  "magistrate"  in  this  code,  when  not  otherwise  ex- 
pressly stated,  is  used  to  mean  a  justice  of  the  peace,  probate  judge,  mayor  of  a  city 
or  incorporated  village,  or  police  judge. 

5875  (249).  The  term  "prosecnting  attorney"  signifies  the  same  as  district 
attorney. 

5876  (250).  In  the  construction  of  this  code  each  general  provision  shall 
be  controlled  by  a  special  provision  on  the  same  subject,  if  there  be  a  conflict. 

5877  (251).  This  code  and  every  other  law  upon  the  subject  of  crime  which 
may  be  enacted  shall  be  construed  according  to  the  plain  import  of  the  language 
in  which  it  is  written,  without  regard  to  the  distinction  usually  made  between  the 
construction  of  penal  laws  and  laws  upon  other  subjects,  and  no  person  shall  be 
punished  for  an  offense  which  is  not  made  penal  by  the  plain  import  of  the  words, 
upon  pretense  that  he  has  offended  against  its  spirit. 

5878  (252).  Whenever  any  property  or  interest  is  intended  to  be  protected  by 
a  provision  of  the  penal  law,  and  the  general  term  "person"  or  any  other  generaJ 
^rm  is  used  to  designate  the  party  whose  property  is  intended  to  be  protected,  the 
provisions  of  such  penal  laws  and  the  protection  thereby  given  shall  extend  to 
the  property  of  the  state,  or  of  any  county,  and  of  all  public  or  private  corpora- 
tions. 

5879  (253).  The  word  "  signature"  includes  the  mark  of  a  person  unable  to 
write  his  name;  a  mark  shall  have  the  same  effect  as  a  signature,  when  the  name  is 
written  by  some  other  person  and  the  mark  is  made  near  thereto  by  the  person  un- 
able to  write  his  name. 

5880  (254).  Except  where  a  word,  term,  or  phrase  is  specially  defined,  all  words 
used  in  this  code  are  to  be  taken  and  construed  in  the  sense  in  which  they  are 
understood  in  common  language,  taking  into  consideration  the  context  and  subject 
matter  relative  to  which  they  are  employed.  The  titles  merely,  to  the  various 
chapters,  sections,  or  clauses  of  this  act,  which  are  written  or  printed  upon  the  bill 
at  the  time  of  its  passage,  shall  constitute  no  part  of  this  act  of  the  legislature. 

5881  (255).  No  ofTense  committed,  ana^no*fine,  forfeiture,  or  penalty  in- 
curred under  existing  laws  previous  to  the  taking  effect  of  this  code,  shall  be 
affected  by  the  repeal  herein  of  any  such  existing  laws,  but  the  punishment  of  such 
offenses,  the  recovery  of  such  fines  and  forfeitures  shall  take  place  as  if  said  laws 
repealed  had  remained  in  force;  Provided,  That  the  manner  of  procedure  for  the 
enforcement  or  imposition  of  all  such  punishments,  and  the  collection  of  all  such 
:£Bes  and  forfeitures,  shall  be  in  accordance  or  as  nearly  in  accordance  with  the  pro- 
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visions  of  this  code  as  the  nature  of  the  case  will  admit;  and  in  any  case  whatsoever, 

should  the  procedure  provided  for  in  this  code  be  wholly  inadequate,  the  procedure 

provided  for  in  the  laws  repealed  by  this  code  may  be  followed  so  far  as  necessary 

to  prevent  a  failure  of  justice. 

Manner  of  procednre  is  ander  the  law  as  it  existed  at  the  time  of  the  oommission  of  the  of- 
fense. 20,  237  (29  N.  W.,  911).  Ooe  charged  with  a  capital  crime  most  he  tried  under  the  law  in 
force  when  crime  committed.     16,  356  (20  N.  W.,  289). 

5882  (256).  [Prosecutions — ^Limitations.] — No  person  or  persons  shall  be 
prosecuted  for  any  felony  (treason,  murder,  arson,  and  forgery  excepted),  unless  the 
indictment  for  the  same  shall  be  found  by  a  grand  jury,  within  three  years  next  after 
the  offense  shall  have  been  done  or  committed.  Nor  shall  any  person  be  prosecuted, 
tried  or  punished  for  any  misdemeanor  or  other  indictable  offense  below  the 
grade  of  felony,  or  for  any  fine  or  forfeiture  under  any  penal  statute,  unless  the  in- 
dictment, information,  or  action  for  the  same  shall  be  found  or  instituted  within  one 
year  and  six  months  from  the  time  of  committing  the  offense  or  incurring  the  fine 
or  forfeiture,  or  within  one  year  for;any  offense  the  punishment  of  which  is  restricted 
by  a  fine  not  exceeding  one  hundre^l  dollars,  and  to  imprisonment  not  exceeding 
three  months;  Providedy  That  nothing  herein  contained  shall  extend  to  any  person 
fleeing  from  justice;  Providedy  aUo,  That  where  any  suit,  information,  or  indict* 
ment  for  any  crime  or  misdemeanor  is  limited  by  any  statute  to  be  brought  or  ex- 
hibited within  any  other  time  than  is  hereby  limited,  then  the  same  shall  be  brought 
or  exhibited  within  the  time  limited  by  such  statute;  And  provided,  also,  That 
where  any  indictment,  information,  or  suit  shall  be  quashed,  or  the  proceedings  in 
the  same  set  aside  or  reversed,  on  writ  of  error,  the  time  during  the  pendency  of 
such  indictment,  information,  or  suit  so  quashed,  set  aside,  or  reversed,  shall  not  be 
reckoned  withjn  this  statute,  so  as  to  bar  any  new  indictment,  information,  or  suit 
for  the  same  offense. 

5883  (257).  All  fines  and  punishments  provided  in  this  code  shall  be  en-^ 
forced  by  the  procedure  provided  for  in  this  code,  so  far  as  such  procednre  ex- 
tends or  can  be  made  applicable. 

5884  (258).  Any  person  sentenced  to  be  punished  for  any  felony  (when 
sentence  shall  not  have  l>een  reversed  or  annulled)  shall  be  deemed  incompetent 
to  be  an  elector  or  juror,  or  to  hold  any  office  of  honor,  trust,  or  profit 
within  this  state,  unless  said  convict  shall  receive  from  the  governor  of  this  states 
general  pardon,  under  his  hand  and  seal  of  the  state,  in  which  case  said  o^nvict  shall 
be  restored  to  his  civil  rights  and  privileges;  Provided,  however\  That  such  pardon 
shall  not  release  such  convict  from  the  costs  of  his  conviction. 

6885  (259).  Any  person  who  shall  been  actually  imprisoned  in  the  peniten- 
tiary of  any  other  state  or  territory  of  this  union,  under  sentence  for  the  commission 
of  any  crime  which,  by  the  laws  of  this  state,  is  punishable  by  imprisonment  in  the 
penitentiary,  shall  be  deemed  incompetent  to  bean  elector  or  juror,  or  to  hold  any 
office  of  honor,  trust,  or  profit  within  this  state,  unless  said  convict  shall  have  received 
a  general  pardon  from  the  governor  of  the  state  in  which  he  may  have  been  impria> 
oned,  agreeably  to  the  laws  thereof. 

« 
CHAPTER  XXV — Powers  and  Dutibs  of  Certain  Officebs. 

5886  (260).  All  justices  of  the  peace,  mayors,  police  judges,  and  probate  jndga 
in  this  state  shall  have  the  same  and  equal  powers  of  jurisdiction  in  all  matten 
relating  to  the  enforcement  of  the  criminal  laws  of  the  state,  except  as  other- 
wise expressly  provided,  and  the  jurisdiction  of  all  such  officers  as  magistrates  above 
named  for  the  discharge  of  the  duties  and  for  the  exercise  of  the  powers  enj<nD6d 
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and  conferred  by  this  code  shall  extend  to  all  crimes  and  offenses  punishable  by  the 
laws  of  this  state,  committed  within  the  connties  where  each  of  said  officers  respect^ 
ively  resides  and  legally  holds  his  office,  and  also  for  the  prevention  of  crimes  and 
offenses  as  in  this  code  provided,  throughout  their  respective  counties, 

5887  (261).  In  cities  in  which  there  is  a  police  judgOi  the  mayor  shall  not^ 
except  in  cases  of  urgency  or  necessity,  be  required  to  hear  or  examine  into  any 
criminal  charge  or  case,  and  any  warrants  issued  by  the  mayor  of  such  city  shall  be 
returnable  before  the  judge  of  the  police  court. 

5888  (262).  The  judges  of  the  district  courts  in  their  respective  districts, 
and  the  magistrates  mentioned  in  section  two  hundred  and  sixty,  in  their  respective 
counties,  shall  jointly  and  severally  be  COllseryators  of  the  peace  within  their 
respective  jurisdictions,  and  shall  have  full  power  to  enforce  or  cause  to  be  enforced 
all  laws  that  now  exist  or  that  shall  hereafter  be  made  for  the  prevention  and  punish- 
ment of  offienses,  or  for  the  preservation  and  observance  of  the  peace.  The  said 
judges  of  the  district  courts  shall  have  the  same  powers  to  require  securities  for  the 
keeping  of  the  peace,  and  the  good  behavior,  and  bail  for  appearance  in  courts  to 
answer  complaints  to  keep  the  peace,  and  for  crimes  and  offenses  committed  in  their 
respective  districts  as  any  of  the  magistrates  aforesaid  have  in  their  respective 
connties. 

Amended  1875,  p.  16. 

6889  (263).  Constables  shall  be  ministerial  officers  of  the  courts  holden  hr 
justices  of  the  peace  in  criminal  cases,  within  their  respective  counties.  And  it  shall 
be  their  duty  to  apprehend  and  bring  to  justice  felons  and  disturbers  of  the  peace, 
and  to  suppress  riots  and  to  keep  and  preserve  the  peace  within  their  respective 
counties.  They  shall  have  power,  and  they  are  hereby  authorized  to  execute  all 
writs  and  process  in  criminal  cases  throughout  the  county  in  which  they  may  reside 
and  where  they  were  elected  or  appointed. 

6890  (264).  If  any  person  or  persons^  who  may  be  charged  with  the  commis- 
sion of  a  crime  or  offense  made  punishable  by  the  laws  of  this  state,  shall  abscond 
or  remove  from  the  county  in  which  such  crime  or  offense  be  charged  to  have  been 
oommitted,  it  shall  be  lawful  for  any  sheriff,  constable,  or  other  person  to  appre- 
hend the  person  or  persons  so  charged,  and  forthwith  remove  him,  her,  or  them  to 
the  county  in  which  the  allied  crime  may  be  said  to  have  been  committed,  and  de- 
liver such  person  or  persons  to  any  magistrate  in  said  county,  who  shall  cause  the 
person  or  persons  so  delivered  to  be  dealt  with  as  the  law  may  direct. 

5891  (265).  Every  city,  town,  or  village  marshal,  lawfully  holding  such  office, 
shall  be  the  appropriate  ministerial  officer  of  the  police  court  or  mayor's  court  of  the 
city  or  town  or  incorporated  village,  and  as  such  shall  have  all  the  powers  and  be 
charged  with  all  the  duties  of  constables  in  the  making  of  arrests,  serving  process, 
and  preserving  the  peace,  as  prescribed  in  the  last  two  preceding  sections  in  criminal 
matters. 

Police  Judge  has  no  jarisdiction  oyer  felonies  bat  to  reoogniie  tbem  to  district  oonrt     6, 106. 

5892  (266).  That  it  shall  be  lawful  for  any  justice  of  the  peace  within  this 
state,  upon  the  written  application  of  any  three  freeholders  of  any  township  thereof, 
to  appoint  one  or  more  special  constables  within  such  township,  whose  duty  it 
shall  be  to  watch  and  guard  the  property  of  said  freeholders,  and  to  protect  the 
same  from  all  unlawful  acts,  and  in  the  discharge  of  their  duty  they  shall  have  au- 
thority to  make  arrests.  The  justice  making  such  appointment  shall  make  a  mem- 
orandum thereof  upon  his  docket,  and  the  same  shah  continue  in  force  for  one  year, 
unless  sooner  revoked  by  such  justice.  The  constables  appointed  by  virtue  of  this 
section  shall  be  paid  in  full  for  their  services  by  the  freeholders  for  whose  benefit 
they  are  appointed,  and  shall  receive  no  compensation  except  from  said  freeholders. 
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CHAPTER  XXVI. — Procedure  to  Prevent  Crimes  and  Offenses. 

5893  (267).  Whenever  any  person  shall  make  complaint  in  writing,  upon 
oath,  before  any  justice  of  the  peace,  mayor  of  any  city  or  incorporated  village, 
police  judge,  or  probate  judge,  that  he  has  just  cause  to  fear  and  does  fear,  that 
another  will  commit  any  olfense  against  the  person  or  property  of  himself,  his 
ward,  or  child,  it  shall  be  the  duty  of  the  magistrate  before  whom  such  complaint 
is  made,  to  issue  a  warrant  in  the  name  of  the  state  to  any  constable  of  the  county, 
commanding  him  forthwith  to  arrest  the  person  complained  of,  and  him  to  take  be- 
fore such  magistrate,  or  any  other  magistrate  named  in  this  section,  of  the  same 
county,  to  answer  such  complaint. 

5894  (268).  When  the  party  complained  of  shall  be  brought  before  the  magis- 
trate, he  shall  be  heard  in  his  defense,  and  all  witnesses  produced  shall  be  examined 
upon  oath,  and  if,  upon  such  examinationy  the  magistrate  shall  be  of  the  opinicm 
there  is  just  cause  for  the  complaint,  he  shall  order  the  person  complained  of  to  en* 
ter  into  recognizance,  with  good  and  sufficient  security  in  any  sum  not  less  than 
fifty  dollars  nor  more  than  one  thousand  dollars,  for  his  appearance  before  the  dis- 
trict court  on  the  first  day  of  the  next  term  thereof,  or  forthwith,  if  it  be  term  time 
of  said  court,  and  in  the  meantime  that  he  shall  keep  the  peace,  and  be  of  good  be- 
havior generally,  and  especially  toward  the  person  complaining. 

5895  (269).  In  default  of  such  recognizance  and  security,  as  provided  in 
the  preceding  seotion,  tiie  magistrate  shall  commit  the  person  complained  of  to 
the  jail  of  the  county,  there  to  remain  until  discharged  by  due  course  of  law. 

6896  (270).  But  if  the  magistrate,  on  the  examination,  shall  be  satisfied  that 
there  is  no  just  cause  for  the  complaint,  it  shall  be  his  duty  to  discharge  the  ac- 
cused, and  render  judgment,  in  the  name  of  the  state,  against  the  party  complain- 
ing, for  the  costs  of  the  prosecution,  and  the  same  shall  be  collected  by  execution 
as  in  civil  cases. 

*  Jostice  can  render  judgment  for  costs  only  against  the  person  complaining  and  <mlj  fl»r  costs 
.  of  prosecution ;  and  where  complaint  was  filed  by  wife,  on  account  of  herself  and  also  her  husband, 
judgment  for  costs  against  the  husband  was  held  erroneous.    10,  567  (7  N.  W.  333). 

6897  (271).  In  case  the  defendant  is  recognized  or  committed  as  aforesaid,  Uie 
magistrate  shall  require  the  material  witnesses  in  the  case  to  enter  into  recog- 
nizance to  appear  in  court,  as  described  in  section  three  hundred  and  three,  three 
hundred  and  four,  [and]  three  hundred  and  five. 

All  after  *  substituted  for  **  section  328,"  1875,  p.  17. 

6898  (272).  All  recognizances  authorized  to  be  4aken  as  aforesaid,  either  in 
term  time  or  vacation  of  that  court  to  which  the  same  may  he  returnable,  shall 
be  delivered  or  transmitted  by  the  magistrate  taking  the  same  to  the  clerk  of  such 
court,  without  unnecessary  delay,  and  before  the  commencement  of  the  term  of  the 
court  next  thereafter  to  be  holden,  if  such  recognizance  be  taken  in  vacation ;  but 
if  the  same  be  taken  in  term  time,  then  it  shall  be  returned  forthwith. 

6899  (273).  Every  person  who,  in  the  presence  of  any  magistrate  specified  in 
the  first  section,  shall  make  an  affray  or  threaten  to  kill  or  beat  another  or  to  com- 
mit any  ofTenSC  against  the  person  or  property  of  another,  and  every  person  who^ 
in  the  presence  of  such  officer,  shall  contend  with  hot  and  angry  words,  to  the 
disturbance  of  the  peace,  may  be  ordered  without  process,  or  any  other  proof,  to 
give  such  security  as  above  specified  in  this  title,  and  in  case  of  failare  or  refWl, 
be  may  be  committed  in  like  manner  as  above  specified. 

6900  (274).  The  district  court  to  which  any  transcript  or  recognizance  to  keq> 
the  peace,  as  aforesaid,  shall  be  returned,  shall,  upon  the  appearance  of  the  parties 
complaining  and  complained  of,  examine  the  witnesses  produced  upon  oath,  and 
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may  either  discharge  the  aocaaed  from  his  recognizance  or  commitment,  or  may 
order  him  to  enter  into  such  other  and  further  security  as  may  be  just  thereafter  to 
keep  the  peace  and  be  of  good  behavior  for  such  term  of  time  as  the  court  may  order. 

5901  (275).  For  want  of  such  security  the  court  shall  commit  the  person 
accused  to  the  jail  of  the  county,  there  to  remain  until  such  order  be  complied 
with,  or  he  be  otherwise  discharged  by  due  course  of  law ;  but  in  no  case  shall  a 
person  so  fiedling  to  gtVB  security  be  confined  for  a  period  of  time  exceeding  one 
year. 

5902  (276).  Whether  such  person  be  held  to  bail  or  committed  for  want 
thereof,  the  court  shall,  in  either  case,  render  judgment  against  him  for  the  costs 
of  the  prosecution  and  award  execution  therefor. 

5903  (277).  When  any  person  shall  have  been  recognized  to  the  court  to  keep 
the  peace  as  aforesaid,  and  the  complainant  shall  £Etil  to  prosecute  his  com- 
plaint, the  party  recognized  shall  be  discharged  unless  good  cause  to  the  contrary  be 
shown. 

5904  (278).  If  the  district  court  shall  discharge  the  person  accused  on  the 
examination  of  the  complaint,  or  because  the  complainant  has  failed  to  appear,  said 
conrt  may,  in  its  discretion,  render  judgment  against  the  person  complaining  for 
the  costs  of  prosecution,  and  award  execution  therefor. 

5905  (279).  If,  at  any  time,  the  sheriff  of  any  county,  constable,  or  marshal, 
or  other  police  officer  of  any  city  or  incorporated  village,  shall  have  reason  to  be- 
lieve that  any  person  in  his  bailiwick  is  about  to  eug^e  as  principal  in  any 
fight  or  contention  described  in  section  seven  of  this  code,  or  is  in  preparation  or 
training  to  engage  as  principal  in  any  fight  or  contention,  he  shall  forthwith  arrest 
such  person  and  conduct  him  before  any  judge  of  the  district  court,  or  a  magistrate 
in  his  county,  and  upon  the  proper  affidavit  being  filed,  prosecute  the  complaint; 
and  thereupon  the  judge  or  magistrate  shall  inquire  into  the  truth  of  said  charge, 
and  if  he  shall  find  it  true,  he  shall  require  the  accused  to  enter  into  a  ^ecogni* 
sance,  with  sufficient  sureties,  residents  of  this  state,  to  be  approved  by  such  judge 
or  magistrate,  in  a  sum  not  less  than  five  hundred  nor  more  than  ten  thousand  dol- 
lars, conditioned  that  the  accused  will  not  engage  in  any  such  fight  or  contention 
within  the  period  of  one  year  from  and  after  the  date  of  such  arrest,  and  in  default 
of  such  recognizance,  such  judge,  justice,  or  mayor  shall  commit  the  party  accused 
to  the  jail  of  the  county,  there  to  remain  until  he  gives  such  recognizance,  with 
sureties;  Providedy  That  if,  after  the  expiration  of  one  mouth,  the  person  so  con- 
fined is  unable  to  enter  into  such  recognizance,  the  probate  judge  of  the  proper 
county  may  discharge  such  person  on  his  own  recognizance,  in  the  same  amount 
and  with  the  same  conditions,  on  proof  satisfactory  to  such  judge,  by  the  affidavit 
of  the  accused,  and  other  evidence,  that  the  person  so  confined  will  not  engage  or 
be  concerned  in  any  such  fight  or  contention  within  the  time  limited  in  said  recog- 
nizance. 

5906  (280).  Every  such  recognizance  or  affidavit  taken  shall  be  by  such 
judge  or  magistrate  certified  to  the  district  court  of  the  proper  county,  where  the 
same  shall  be  recorded;  and  any  district  attorney  who  shall  receive  information 
or  have  reason  to  believe,  that  the  condition  of  any  such  recognizance  has  been 
broken,  shall  immediately  bring  suit  thereon  in  any  county  of  this  state,  collect 
the  amount  due  thereon,  and  pay  the  same  into  the  treasury  of  the  proper  county. 

5907  (281).  If  any  sheriff  shall  have  information  and  reason  to  believe  that 
such  fight  or  contention  as  is  described  in  section  seven  of  this  code  is  about  to 
take  ]Hace  in  his  county,  he  shall  forthwith  summon  a  force  of  citizens  of  the 
county  sufficient  for  the  purpose,  and  suppress  such  fight  or  contention,  and  arrest 
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«11  persons  present  thereat  who  may  be  found  violating  any  of  the  provisions  of 
flection  seven  or  section  eight  of  this  act,  and  take  them  before  some  judge  of  the 
district  court,  or  a  magistrate,  to  be  dealt  with  as  provided  by  law. 

5908  (282).  All  the  expenses  of  carrying  into  effect  the  provisions  of  the 
last  three  preceding  sections  shall,  in  the  first  instance,  be  paid  out  of  the  coonty 
treasury,  on  a  certificate  of  a  judge  of  the  court  or  magistrate  before  whom  such 
examin«ition  shall  be  had;  and  such  court  or  magistrate  shall  proceed,  upon  fiudiug 
such  charge  true,  to  collect,  from  the  person  or  persons  against  whom  said  complaiot 
^vas  found  true,  all  the  costs  in  said  proceedings,  to  be  taxed  as  in  other  criminal 
proceedings,  in  the  manner  provided  by  law  for  collecting  fines  and  costs  in  criminal 
cases,  and  shall  pay  the  same,  when  collected,  into  the  treasury  of  the  proper  ooanty. 

CHAPTER  XXVII. — Arrest  and  Arraignment  before  Magistrates. 

6909  (283).  Every  sheriff,  deputy  sheriff,  constable,  marshal,  or  deputy  mar- 
shal, watchman,  or  police  officer  shall  arrest  and  detain  any  person  from  violating 
any  law  of  this  state,  or  any  legal  ordinance  of  any  city  or  incorporated  village, 
until  a  legal  warrant  can  be  obtained. 

5910  (284).  Any  person  not  an  officer  may,  without  warrant,  arrest  any 
person,  if  a  petit  larceny  or  a  felony  has  been  committed,  and  there  has  been  rea- 
sonable ground  to  believe  the  person  arrested  guilty  of  such  offense^  and  may  detaio 
him  until  a  legal  warrant  can  be  obtained. 

A  prlyate  person  maj  legally  arrest  one  supposed  to  be  a  horsethief     IB,  623  (21  N.  W.,  387;. 

5911  (285).  Justices  of  the  peace,  mayors  of  cities  and  villages,  police  judges 
4ind  probate  judges,  shall  have  power  to  issue  process  for  the  apprehension  of 
any  person  charged  with  a  criminal  offense. 

5912  (286).  Whenever  a  complaint  io  writing  and  upon  oath,  signed  by  the 
<x>mplainant,  shall  be  filed  with  the  magistrate,  charging  any  person  with  the  com- 
mission of  an  offense  against  the  laws  of  this  state^  it  shall  be  the  duty  of  socb 
magistrate  to  issue  a  warrant  for  the  arrest  of  the  person  accused,  if  he  shall 
have  reasonable  grounds  to  believe  that  the  offense  charged  has  been  committed* 

Title  is  DO  part  of  the  complaiDt,  »  oomplaint  is  necessary  to  a  Talid  examination.     28,  341 
44  N.  W.,  444).     If  crime  charged  positively,  It  is  not  fatal  that  oomplaint  not  sworn  to  poeitiydy. 
Le,  658  (21  N.  W.,  454).     May  be  sworn  to  before  clerk  of  oonrt  and  is  nsnally  sufficient  if  in  tiw 
language  of  the  statute.     20,  757  (42  N.  W.,  762).    Cited,  10,  80  (4  N.  W^  511). 

5913  (287).  When  the  offense  chained  is*  a  misdemeanor,  the  magistrate,  be- 
fore issuing  the  warrant,  may,  at  his  discretion^  require  the  complainant  to  acknowl- 
edge himself  responsible  for  costs  in  case  the  oomplaint  shall  be  dismissed,  which 
acknowledgment  of  security  for  COSts  shall  be  entered  on  the  docket,  and  the 
magistrate  on  dismissal  may,  if  in  his  opinion  the  complaint  was  without  probable 
cause,  enter  a  judgment  against  such  complainant  for  costs  made  thereon.  And  in 
case  said  magistrate  shall  consider  such  complainant  wholly  irresponsible,  such  mag- 
istrate may,  in  his  discretion,  refuse  to  issue  any  warrant  unles^  the  complainant  pro- 
cure some  responsible  security  to  the  satisfaction  of  such  magistrate  for  said  costs  in 
case  of  such  dismissal,  and  said  security  shall  acknowledge  himself  so  booiid,  and 
the  magistrate  shall  enter  it  on  his  docket. 

Public  officers  not  required  to  famish  security  for  costs.  20,  305  (30  N.  W.,  68).  Costs  an 
be  adjudged  agaiust  complainaot  only  after  a  finding  that  the  complaint  was  without  probabk 
cause  or  malicious.  13,  463  (H  N.  W.,  396).  Constable  cannot  demand  fees  in  advance  for  sub- 
moning  jurors.     27,  400  (43  N.  W.,  177). 

6914  (288).  The  warrant  shall  be  directed  to  the  sheriff  or  to  any  constt- 
ble  of  the  county,  or  if  the  same  be  issued  by  an  officer  of  a  municipal  corporatioA 
authorized  to  issue  such  warrant,  then  to  the  marshal  or  other  police  officer  of  8Qch 
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corporation^  and  reciting  the  substance  of  the  accusation,  shall  command  the  of- 
ficer forthwith  to  take  the  accused,  and  bring  him  before  the  magistrate  or  court 
issuing  the  warranty  or  some  other  magistmte  having  cognizance  of  the  case,  to  be 
dealt  with  according  to  law;  and  no  seal  shall  be  necessary  to  the  validity  of  the 
warrant. 

5915  (289).  The  magistrate  issuing  any  such  warrant  may  make  an  order 
thereon  authorizing  a  pei^son  to  be  named  in  such  warrant  to  execute  the  same;  and 
the  person  named  in  such  order  may  execute  such  warrant  anywhere  in  the  state, 
by  ap[)rehending  and  conveying  such  oflFender  before  the  magistrate  issuing  such 
warrant,  or  before  some  other  magistrate  of  the  same  county ;  and  all  sheriffs,  coro- 
ners, and  constables  and  others,  when  required,  in  their  respective  counties,  shall  aid 
and  assist  in  the  execution  of  such  warrant. 

5916  (290).  If  any  person  charged  as  aforesaid  with  the  commission  of  an 
offense  shall  £ee  from  justice,  it  shall  be  lawful  for  the  officer  in  whose  hands  the 
warrant  for  such  person  has  been  placed  to  pursue  and  arrest  such  person  in  any 
other  county  in  this  state,  and  him  to  convey  before  the  magistrate  issuing  the  war- 
rant, or  any  other  magistrate  having  cognizance  of  the  case,  of  the  county  where 
such  offense  was  committed. 

5917  (291).  If  any  person  charged  with  an  offense  shall  abscond  or  remove 
from  the  county  in  which  such  offense  is  alleged  to  have  been  committed,  it  shall  be 
lawful  for  any  magistrate  of  the  county  in  which  such  person  may  be  found  to  issue 
a  warrant  for  the  arrest  and  removal  of  such  person  to  the  county  in  which  the 
offense  is  alleged  to  have  been  committed,  to  be  there  delivered  to  any  magistrate  of 
such  county,  who  shall  cause  the  person  so  delivered  to  be  dealt  with  according  to 
law,  and  the  warrant  so  issued  shall  have  the  same  force  and  effect  as  if  issued  from 
the  countv  in  which  such  offense  is  alleged  to  have  been  committed. 

5918  (292).  Any  oflBcer  or  other  person  having  in  lawful  custody  any  person 
accu82d  of  an  offense  for  the  purpose  of  bringing  him  before  the  proper  magistrate 
or  court,  may  place  and  detain  such  prisoner  in  any  county  jail  of  this  state,  for 
one  night  or  longer,  as  the  occasion  may  require,  so  as  to  answer  the  purposes  of  the 
arresi  and  custody. 

5919  (293).  In  executing  a  warrant  for  the  arrest  of  a  person  charged  with 
an  offense,  or  a  search  warrant,  the  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  dwelling  house  or  other  building,  if,  after  notice  of  his 
office  and  purpose  he  be  refused  admittance.  But  this  section  is  not  intended  to  au- 
thorize any  officer  executing  a  search  warrant  to  enter  any  house  or  building  not  de- 
f ciibed  in  the  warrant. 

6920  (294).  Whenever  any  person  has  been  arrested  under  a  warrant  as  pro- 
vided in  the  preceding  sections  of  this  chapter,  it  shall  be  the  duty  of  the  officer 
making  the  arrest  to  take  the  person  so  arrested  before  the  proper  magis- 
trate; and  the  warrant,  by  virtue  of  which  the  arrest  was  made,  with  a  proper 
return  endorsed  thereon  and  signed  by  the  officer,  shall  be  delivered  to  such  magis- 
trate. 

5921  (295).  WBen  any  offense  is  committed  in  view  of  any  magistrate, 
he  may,  by  verbal  direction  to  any  sheriff  or  constable  or  marshal  or  other  proper 
officer,  or  if  no  such  officer  be  present,  then  to  any  citizen,  cause  the  offender  to  be 
arrested  and  kept  in  custody  for  the  space  of  one  hour,  unless  he  shall  sooner  be 
taken  from  such  custody  by  virtue  of  a  warrant  issucil  on  complaint  under  oath : 
but  a  person  so  arrested  shall  not  be  confined  in  jail  nor  put  upon  trial  until  arrested 
by  virtue  of  such  a  warrant. 

6922  (296).  The  county  commissioners  of  the  several  counties  in  this  state 
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are  hereby  authorized,  when  they  deem  the  same  expedient,  to  offer  such  rewards 
as  in  their  judgment  the  nature  of  the  case  may  require,  for  the  detection  or  appii:- 
hension  of  any  person  charged  with  or  convicted  of  a  felony,  and  pay  the  same  m 
the  conviction  of  such  person,  together  with  all  necessary  expenses  not  otherwise- 
provided  for  by  law,  incurred  in  making  such  detection  or  apprehension^  oat  of  the 
county  treasury. 

Sec.  5923.  "An  act  to  anthoriie  sheriff  to  offer  reward  for  the  capture  ofliorse  thieTes, 
and  to  proTide  for  the  payment  of  the  same.    1879,  p.  181.     In  force  Jnne  1. 

5923.  That  the  sheriffs  of  the  several  counties  within  this  state  are  hereby 

authorized  to  offer  and  pay  a  reward  not  exceeding  the  sum  of  fifty  dollars  for  the 

capture  and  conviction  of  any  person  charged  with  stealing  a  horse  or  horses  within 

their  respective  counties,  and  the  county  commissioners  of  such  counties  shall  audit 

the  accounts  of  such  sheriffs  for  money  paid  out  as  Fuch  rewards,  tc^ther  with  all 

necessary  expenses  incurred  in  the  apprehension  and  detention  of  any  such  horse 

thief,  and  pay  the  same  out  of  the  treasury  of  their  county. 

CHAPTER  XXVIII. — Adjourkment  and  Examination  Before  a  Mag- 
istrate. 
6924  (297).  If  it  shall  become  necessary  for  any  just  cause  to  adjourn  the  ex- 
amination of  any  person  brought  before  the  magistrate  as  set  forth  in  the  preceding 
chapter,  it  shall  be  lawful  for  such  magistrate  to  adjourn  such  examination  and  com- 
mit such  person,  from  time  to  time,  for  safe  keeping,  to  the  jail  of  the  county,  until 
the  cause  of  delay  be  removed,  and  no  longer;  Provided^  The  whole  time  of  such 
confinement  in  the  jail  shall  not  exceed  four  days;  Provided,  also,  That  the  officer 
having  in  custody  any  such  person,  may,  by  the  written  order  of  the  magistrate,  de- 
tain such  person  in  custody  in  some  secure  and  convenient  place  other  than  the  jail, 
to  be  designated  by  said  magistrate  in  his  order,  not  exceeding  four  days.  And  it 
shall  be  the  duty  of  the  officer  in  whose-  custody  any  person  shall  be  detained  as 
above,  to  provide  for  the  sustenance  of  such  prisoner  while  in  custody. 

5925  (298).  When  it  shall  become  necessary  to  adjourn  any  trial  according  to 
the  provisions  of  the  preceding  section,  the  person  accused  may  enter  into  a  recog^ 
nizance  before  the  magistrate,  with  good  and  sufficient  security  to  be  approved 
by  the  magistrate,  in  such  amount  as  he  shall  deem  reasonable,  conditioned  for  the 
appearance  of  such  person  before  said  magistrate,  at  a  place  and  day  and  hour  in 
said  recognizance  specified;  Provided,  Th^X  such  adjournment  shall  not  be  fort 
longer  time  than  twenty  days  without  the  consent  of  the  accused ;  And  provided, 
That  no  person  shall  be  let  to  bail  who  is  charged  with  an  offense  not  bailable  under 
the  constitution  of  this  state. 

This  does  not  apply  to  district  conrt.  15,  486  (19  N.  W.,  607).  Need  not  be  entered  at  large 
on  justice  docket.  Is  binding  when  returned  into  district  conrt  by  justice.  18,  381  (25  N.  W., 
510). 

5926  (299).  If  any  person  recognized^  agreeably  to  the  last  preceding  aecdon, 
shall  fail  to  appear  at  the  time  appointed,  or  shall  otherwise  fail  to  comply  with  the 
conditions  of  the  recognizance,  the  magistrate  shall  declare  the  same  forfeited, 
and  transmit  a  transcript  of  his  proceeding  in  the  case,  together  with  the  recogniz- 
ance, to  the  clerk  of  the  proper  court;  and  such  proceedings  shall  be  had  thereon 
by  said  court  as  shall  be  deemed  expedient,  and  as  if  the  recognizance  had  been 
taken  in  said  court. 

5927  (300).  When  the  complaint  is  for  a  felony,  or  for  an  offense  for  which 
the  fine  can  exceed  one  hundre<i  dollars,  or  the  imprisonment  can  exceed  tliret 
months,  upon  the  accused  being  brought  before  the  magistrate  he  shall  proceed  m 
soon  as  may  be^  in  the  presence  of  the  accused,  to  inquire  into  the  complainb 
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5928  (301).  The  magistrate,  if  requested^  or  if  he  sees  good  cause  therefor, 
shall  order  that  the  witnesses  on  both  sides  shall  be  examined  each  one  separate 
from  all  the  others,  and  that  the  witnesses  for  may  be  kept  separate  from  the  wit- 
nesses against  the  accused  during  the  examination. 

6929  (302).  If,  upon  the  whole  examination,  it  appears  that  there  has  been  no 

oflfense  committed,  or  that  there  is  not  probable  cause  for  holding  the  prisoner  to 

answer  the  offense,  he  shall  be  discharged. 

An  examinatioD  under  this  statate  is  not  a  trial,  and  is  no  bar  to  another  examination  before 
another  magistrate.     10,  81  (4  N.  W.,  511). 

5930  (303).  If  it  shall  appear  that  an  offense  has  been  committed,  and  there  is 
probable  cause  to  believe  the  prisoner  guilty,  the  magistrate  shall  bind  by  recogniz- 
ance such  witnesses  against  the  prisoner  as  he  shall  deem  necessary,  to  appear  and 
testify  before  the  court  having  cognizance  of  the  offense,  on  the  first  day  of  the  next 
term  thereof,  and  not  to  depart  from  such  court  without  leave.  If  the  court  is  in 
session,  they  shall  be  recognized  to  appear  forthwith,  but  no  recognizance  requir- 
ing such  witnesses  to  appear  at  the  next  term  shall  be  invalid  from  the  fact  that  the 
court  is  in  session. 

5931  (304)/  When  the  magistrate  is  satisfied  that  there  is  reason  to  believe  that 
any  such  witness  will  not  perform  the  condition  of  his  own  recognizance,  he 
may,  when  the  offense  charged  is  a  felony,  order  him  to  recognize  with  sufficient  ge- 
curities.  Any  person  may  recognize  for  a  married  woman  or  a  minor  to  appear  as  a 
witness,  or  the  magistrate  may  take  the  recognizance  of  either  in  a  sum  not  exceed- 
ing one  hundred  dollars,  which  shall  be  valid  notwithstanding  the  disability  of  cov- 
erture or  minority. 

SecaritiM  on  a  reoognisanoe,  held,  discharged.     12,  310  (11  N.  W.,  317). 

6932  (306).  If  any  witness  so  required  to  enter  into  a  recognizance  refuse 
to  comply  with  such  order,  the  magistiute  shall  commit  him  or  her  to  jail  until 
he  or  she  comply  with  such  order  or  be  otherwise  discharged  according  to  law. 

6933  (306).  It  shall  be  the  duty  of  every  magistrate  in  criminal  proceedings 
to  keep  a  docket  thereof  as  in  civil  cases.  AH  recognizances  taken  under  this  title, 
together  with  a  transcript  of  the  proceedings,  where  the  defendant  is  held  to  an- 
swer, shall  be  certified  and  returned  forthwith  to  the  clerk  of  the  court  at  which 
the  prisoner  is  to  appear.  The  transcript  shall  contain  an  accurate  bill  of  all  the 
costs  that  have  accrued,  and  the  items  composing  the  same. 

6934  (307).  If  the  offense  for  which  the  prisoner  is  held  to  answer  be  baila- 
ble, and  the  prisoner  offer  sufficient  bail,  a  recognizance  shall  be  taken  for  his  ap- 
pearance to  answer  the  charge  before  the  court  in  which  the  same  is  cognizable  on 
the  first  day  of  the  next  term  thereof,  and  not  to  depart  such  court  without  leave, 
and  thereupon  he  shall  be  discharged. 

If  the  day  fixed  in  the  recognicance  is  in  fieusfc  the  first  day  of  the  next  term  of  district  coart, 
it  is  sufficient.  It  is  not  necessary  that  names  of  signers  be  entered  on  body  of  recognizance.  17> 
73  (22  N.  W.,  232). 

6936  (308).  If  the  court  to  which  the  accused  is  recognized  to  appear  is  in 
sessioili  the  condition  of  the  recognizance  shall  be  that  he  shall  appear  at  such 
court  forthwith,  and  not  depart  therefrom  without  leave;  but  no  recognizance  re- 

a  airing  the  accused  to  appear  at  the  next  term  shall  be  rendered  invalid  by  the  &ct 
lat  the  court  is  in  session. 

6936  (309).  If  on  the  examination  it  shall  appear  to  the  magistrate  that  the 
aooosed  has  committed  an  offense  of  a  higher  grade  than  that  charged,  he  may 
be  held  to  answer  therefor. 

6937  (310).  If  the  offense  be  not  bailable,  or  sufficient  bail  be  not  offered,  the 
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prisoner  shall  be  committed  to  the  jail  of  the  county  ID  which  the  same  is  to  be 
tried^  there  to  remain  until  he  be  discharged  bj  due  course  of  law. 

5938  (311).  It  shall  be  the  duty  of  the  magistrate  who  shall  commit  any  of- 
fender to  jail,  either  because  such  offender  is  unable  to  procure  Iwiil  for  bis  appear- 
ance at  court,  or  because  the  offense  is  not  by  law  bailable,  to  write  on  the  warrant 
of  commitment  the  names  and  residences  of  the  principal  witnesses  by  whom 
the  crime  was  proved  before  said  magistrate. 

Oinifision  of  name  of  coantj  from  miUimus  no  groand  for  discharge  on  habeas  corpus,  24,  334 
(38N.W.,830). 

6939  (312).  Whenever  any  prisoner  in  the  custody  of  the  sheriff  or  jailer  of 
any  county,  on  any  warrant  of  commitment  as  aforesaid,  shall  demand  of  said 
sheriff  or  jailer  a  copy  of  said  warrant  of  commitment,  said  sheriff  or  jailer  shall 
endorse  on  said  copy  the  names  of  the  witnesses  written  thereon  as  aforesaid; 
and  any  magistrate  who  shall  neglect  to  write  the  name  or  names  of  the  witnesses 
aforesaid  on  the  warrant  of  commitment,  or  any  sheriff  or  jailer  who  shall  neglect 
to  endorse  the  name  of  said  witness  or  witnesses  on  a  copy  of  said  commitmeDt, 
each  magistrate,  sheriff,  or  jailer  offending  in  the  premises  shall  be  fined  in  the  som 
of  twenty  dollars,  to  be  recovered  by  action  of  debt,  in  the  name  and  for  the  use  of 
any  person  who  shall  sue  for  the  same  in  any  court  of  record. 

6940  (313).  When  the  complaint  is  for  a  misdemeanor  only,  of  any  grade 
of  punishment  whatever,  if  the  cause  is  pending  before  the  probate  judge  of  the 
county,  before  whom  the  defendant  enters  a  "pleSL  of  {^nilty  to  the  complaint,  it 
shall  be  lawful  for  such  judge,  in  his  discretion^  to  render  judgment  of  fine  or  im- 
prisonment, or  both,  according  to  the  law  of  the  case,  and  pass  sentence  accordingly, 
and  enforce  the  same  according  to  law. 

County  jndge  has  jurisdiction  to  pass  sentdnoe  for  misdemeanor  on  plea  of  guilty  for  Tiolatioa 
of  liquor  law.     19,  273  (27  N.  W.,  119). 

CHAPTER  XXIX. — ^Trial  of  Minor  Offenses  Before  Magistrates. 

5941  (314).  Magistrates  shall  have  jmlsdictioil  concurrent  with  the  district 
court  and  co-extensive  with  their  respective  counties^  in  all  cases  of  misdemeanor  in 
which  the  fine  cannot  exceed  one  hundred  dollars  and  the  imprisonment  cannot  ex- 
ceed three  months,  except  as  otherwise  provided  by  law. 

6942  (316).  In  all  cases  where  the  magistrate  shall  have  jurisdiction  to  tiyand 
sentence  or  finally  discharee,  as  described  in  the  preceding  section,  the  charge  made 
against  the  defendant  shall  be  distinctly  read  to  him,  and  he  shall  be  required  to 
plead  thereto,  which  plea  the  magistrate  shall  enter  upon  his  docket.  If  the  de- 
fendant refuse  to  plead,  the  magistrate  shall  enter  the  fact,  with  a  plea  of  ''not 
guilty  *'  in  his  behalf. 

6943  (316).  After  the  plea  of  the  defendant  has  been  entered,  if  he  plead  not 
guilty,  the  defendant,  or  complainant,  or  the  district  attorney,  if  be  be  present,  mtjr 
demand  a  jury;  but  if  no  jury  be  demanded,  the  cause  may  be  tried  by  the  mag^ 
istrate. 

6944  (317).  If  a  jury  be  demanded,  the  magistrate  shall  make  a  list  in  writiD; 
of  the  names  of  eighteen  mhabitants  of  the  county,  qualified  to  serve  as  jurors  in 
courts  of  record,  from  which  list  the  defendant  and  the  district  attorney,  or  com* 
plainant,  shall  strike  out  names  alternately  until  each  shall  have  struck  six  names, 
the  defendant  striking  out  the  first  name. 

6946  (318).  In  case  the  defendant  or  the  district  attorney  or  complainant  shall 
neglect  to  strike  out  such  names,  the  magistrate  shall  proceed  to  strike  out  tbe 
names  for  either  or  both  the  parties  so  neglecting,  and  the  magistrate  shall  issue  a 
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venire  directed  to  the  sheriff  or  anj  constable  of  the  county,  requiring  him  to  sum- 
tuons  the  six  persons  whose  names  shall  remain  upon  the  list  to  appear  before  such 
magistrate  at  a  time  and  place  to  be  named  therein,  to  serve  as  jurors  for  the  trial 
•of  such  cause. 

6946  (319).  If  the  defendant  consent,  the  cause  may  be  tried  befoi*e  a  jUiy  of 
any  number  of  men  more  than  two  and  less  than  six,  to  be  selected  from  a  list  of 
<louble  the  number  so  agreed  upon,  or  qualified  inhabitants  of  the  county,  as  pro- 
vided in  the  last  preceding  section,  each  party  striking  out  names  from  the  list  alter«> 
nately,  until  the  number  so  agreed  upon  shall  remain,  the  defendant  striking  out 
the  first  name. 

5947  (320).  The  venire  shall  be  served  personally  upon  the  jurors,  and  re- 
turned within  the  time  therein  specified.  If  any  of  the  jurors  named  in  such  venire 
shall  fail  to  attend  in  pursuance  thereof,  or  if  there  shall  be  any  legal  objection  to 
any  that  shall  appear,  the  magistrate  shall  supply  the  deficiency  by  directing  the 
sheriff  or  constable,  or  other  ministeriial  officer  who  may  be  present,  and  disinterested, 
to  BXUnmon  any  of  the  bystanders,  or  others  who  may  be  competent,  and  against 
whom  no  cause  of  challenge  shall  appear,  to  apt  as  jurors  in  the  cause.  The  magis- 
trate may  compel  any  delinquent  juror  to  attend  by  attachment.  If  the  officer  to 
"whom  the  venire  for  a  jury  shall  have  been  delivered,  shall  fail  to  return  the  sam6 
«s  thereby  required,  or  if  the  jury  shall  fail  to  agree,  and  be  discharged  by  the  mag- 
istrate, a  new  jnry  shall  be  selected  and  summoned  in  the  same  manner,  and  the 
«ame  proceedings  shall  thereupon  be  had  as  herein  prescribed  in  respect  to  the  first 
Jury,  unless  the  defendant  shall  consent  to  be  tried  by  the  magistrate,  in  which  case 
the  magistrate  shall  proceed  to  try  the  case  as  if  no  jury  had  been  demanded. 

5948  (321).  In  all  trials  for  misdemeanors  before  a  magistrate  either  party  may 
-challenge  jurors  for  cause  to  the  same  extent  as  in  trials  for  like  offens^  in  the 
•district  court. 

5949  (322).  Whenever  the  defendant  shall  be  tried  under  the  provisions  of  this 
-chapter,  and  found  guilty  either  by  the  magistrate  or  jury,  or  shall  enter  a  plea  of 
guilty,  the  court  shall  render  judgment  thereon,  assessing  such  punishment  either 
by  fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  may  require  and  the  law 
permit;  in  such  case  the  defendant  shall,  in  addition  to  the  fine  or  imprisonment,  be 
adjudged  to  pay  the  coSts,  and  to  be  committed  to  the  county  jail  until  the  judg- 
fneot  be  complied  with.  Whenever  the  defendant,  tried  under  the  provisions  of 
this  chapter,  shall  be  acquitted,  he  shall  be  immediately  discharged,  and  if  the  mag- 
istrate or  jury  trying  the  case  shall  state  in  the  finding  that  the  complaint  was  ma- 
licious or  without  probable  cause,  the  magistrate  shall  enter  judgment  against  the 
'Complainant  for  all  costs  that  shall  have  accrued  in  the  proceedings  had  upon  such 
<x>iiiplaint,  and  shall  commit  such  complainant  to  jail  until  such  costs  be  paid,  un- 
less he  shall  execute  a  bond  to  the  people  of  the  state  of  Nebraska  id  double  the 
amount  thereof,  with  security  satisfactory  to  the  justice,  that  he  will  pay  such  judg- 
ment within  thirty  days  after  the  date  of  its  rendition. 

€k)mplainaiit  cannot  be  imprisoned  for  costs  which  are  a  mere  ciYil  liability.     11,  530  (10  K. 

W.,  449). 

5950  (S2S).  The  judgment  of  the  magistrate  shall  be  carried  into  effect 
as  provided  in  chapter  forty-nine.  Prosecutions  under  this  twenty-ninth  chapter 
shall  be  governed  by  the  provisions  of  this  criminal  code,  so  far  as  the  same  are 
in  their  nature  applicable. 

Cited,  11,  531  (10  N.  W.,  449). 

5951  (324).  The  defendant  shall  have  the  right  of  appeal  from  any  judg- 
ment of  a  magistrate  imposing  fine  or  imprisonment,  or  both,  under  this  chapter,  to 
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the  district  dourt  of  the  county,  which  appeal  shall  be  taken  imraediately  upon  the 
rendition  of  such  judgment,  and  shall  stay  all  further  proceedings  upon  such  jodg:- 
ment.  No  appeal  shall  be  granted  or  proceedings  stayed  unless  the  appellant  shall^ 
within  twenty-four  hours  after  the  rendition  of  such  judgment,  enter  into  a  recog- 
nizance to  the  people  of  the  state  of  Nebraska  in  a  sum  not  less  than  one  hundred 
dollars,  and  with  sureties  to  be  fixed  and  approved  by  the  magistrate  before  whom 
said  proceedings  were  had^  conditioned  for  bis  appearance  at  the  district  court  <^ 
Jthe  county  at  the  next  term  thereof,  to  answer  the  complaint  against  him.  The 
magistrate  from  whose  judgment  the  appeal  is  taken  shall  make  return  of  die  pro- 
ceedings had  before  him,  and  shall  certify  the  complaint  and  warrant,  together  witb 
all  recognizances,  to  said  district  court,  on  or  before  the  first  day  of  the  term  ther»rf 
next  thereafter  to  be  holden  in  the  county,  and  he  may  also  require  the  complainant 
and  witnesses  to  enter  into  recognizances,  with  or  without  security,  as  he  may  deem 
best,  to  appear  at  said  court  at  the  time  last  aforesaid,  and  abide  the  order  of  aid 
court,  ana  in  case  of  refusal  to  enter  into  such  recognizance,  he  may  enforce  the 
same  by  imprisonment  if  necessary. 

Bight  of  appeal  is  restricted  to  defendant,  and  does  not  apply  to  a  complainant  against  whom 
Jadgment  for  costs  has  been  rendered.  11,531  (10  N.  W.,  449).  A  recognizance  proper  dMMM 
not  be  signed,  bnt  when  it  is  otherwise  properly  taken  and  certified  the  signatures  maj  be  treated 
as  snrplasage.     10,  329  (6  N .  W. ,  370). 

5952  (325).  The  district  court  shall  hear  and  determine  any  cause  under  this 
act,  brought  by  appeal  from  a  magistrate^  upon  the  original  complaint,  unless  such 
complaint  shall  be  found  insufficient  or  defective,  in  which  event  the  court,  at 
any  stage  of  the  proceedings,  shall  order  a  new  complaint  to  be  filed  therein,  and 
the  case  shall  proceed  thereon  the  same  in  all  respects  as  if  the  original  complaiot 
had  not  been  set  aside. 

5963  (326).  If,  upon  a  trial  in  the  district  court,  the  defendant  shall  be  c(m- 
victcdf  the  court  shall  assess  the  ponishllieilt  and  judgment  shall  be  reoda^ 
against  him  accordingly,  and  for  the  eosts  betbre  the  magistrate,  also  for  the  costs 
in  such  court,  and  that  he  be  committed  to  the  county  jail  until  the  judgm^it  be 
tx)mplied  with. 

5954  (327).  If  in  the  progress  of  any  trial  before  a  magistrat6y  under  the 
provisions  of  this  chapter,  it  shall  appear  that  the  defendant  ought  to  be  put  upon 
his  trial  for  an  offense  not  cognizable  before  a  magistrate,  the  magistrate  shaD 
immediately  stop  all  further  proceedings  before  him,  and  proceed  as  in  other  crimi- 
nal cases,  exclusively  cognizable  before  the  district  court. 

5955  (328).  Whenever  conviction  shall  be  had  before  a  magistrate  under  this 
chapter,  he  shall  make  a  certificate  of  such  conviction,  under  his  hand,  in  which 
it  shall  be  sufficient  briefly  to  state  the  offense  charged  and  the  conviction  and  judg- 
ment thereon ;  and  if  any  fine  was  assessed  or  collected,  the  amount  so  assessed  aod 
collected,  with  the  date  at  which  the  same  was  so  done.  Such  certificate  shall  be 
filed  by  the  magistrate  within  twenty  days  after  such  conviction,  in  the  office  ci 
the  county  clerk  of  the  county  in  which  such  conviction  was  had ;  and  the  original,, 
or  a  duly  certified  copy  thereof,  shall  be  evidence  in  all  the  courts  of  this  state  of  tl^ 
facts  therein  contained. 

5956  (329).  The  district  attorney,  if  present  in  any  county  in  his  district, 
in  which  any  trial  for  misdemeanor  is  about  to  take  place,  or  is  in  progress  under 
this  chapter,  shall,  if  not  actually  engaged  in  any  other  business  connected  with  his 
said  office,  appear  and  prosecnte  in  such  trial,  if  requested  by  the  magistrate  or 
the  complainant. 
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CHAPTER  XXX. — Fugitives  to  and  prom  Other  States  and  Countries* 

6967  (330).  When  an  affidavit  shall  be  filed  before  any  judge  of  a  district 
eoort,  or  any  judge  of  probate  or  police  court,  or  any  justice  of  the  peace,  within 
(his  state,  setting  forth  that  any  person  charged  with  the  commission  of  any  crim- 
inal offense  against  the  laws  of  any  other  state  or  any  of  the  territories  of  the 
United  States,  and  which,  if  the  act  had.  been  committed  in  this  state,  would,  by 
the  laws  thereof,  have  been  a  crime,  is  at  the  time  of  filing  such  aflSdavit  within  the 
county  where  the  same  may  be  filed,  it  shall  be  lawful,  and  it  is  hereby  made  the 
duty  of  such  judge  or  justice  of  the  peace,  to  issue  his  warrant,  directed  to  the 
sheriff  or  any  constable  of  the  county,  commanding  him  forthwith  to  arrest  and 
bring  before  the  officer  issuing  such  writ  the  person  so  charged. 

The  oomplaiDt  mnst  set  oat  specifically  the  oatare  of  the  crime,  and  that  some  complaint  or 
indictment  has  been  made  against  the  prisoner  in  the  state  or  territorj  from  which  he  fled.  21. 
557  (32  N.  W.,  594);  27, 116  (42  N.  W.,  898). 

5958  (331).  When  the  person  arrested,  as  provided  in  the  last  preceding 
«ection^  shall  be  brought  before  the  officer  issuing  such  warrant,  it  shalL  be  lawfuL 
and  it  is  hereby  made  the  duty  of  such  officer,  to  hear  and  examine  such  charge,  ana 
tipon  proof  by  him  adjudged  to  be  sufficient,  to  commit  such  person  to  the  jail 
of  the  county  in  which  such  examination  shall  take  place,  or  cause  such  person 
to  be  delivered  to  some  suitable  person,  to  be  removed  to  the  proper  place  of  prose- 
cution. 

6959  (332).  Whenever  any  person  is  committed  to  jail  by  any  judge  or  jus- 
tice of  the  peace,  by  either  of  the  provisions  of  the  preceding  section,  it  shall  be  the 
duty  of  such  judge  or  justice  of  the  peace  forthwith  to  give  notice,  by  letter  or 
otherwise,  to  the  sheriff  of  the  county  in  which  such  offense  shall  have  been  com- 
mitted, or  to  the  person  injured  by  such  offense,*  or  to  the  proper  authorized  agent 
or  officer;  and  no  person  so  committed  shall  be  delayed  longer  in  jail  than  necessary 
to  allow  a  reasonable  time  to  the  person  so  notified,  after  he  shall  have  receivea 
such  notice,  to  apply  for  and  obtain  the  proper  requisition  for  the  person  socommitted, 

5960  (333).  Whenever  a  demand  is  made  upon  the  governor  of  this  state  by 
the  executive  of  any  other  state  or  territory,  in  any  case  authorized  by  the  con- 
stitution and  laws  of  the  United  States,  for  the  delivery  of  any  person  charged  in 
such  state  or  territory  with  any  crime,  if  such  person  is  not  held  in  custody  or  un- 
der bail  to  answer  for  any  offense  against  the  laws  of  the  United  States  or  of  this 
state^  he  shall  issue  his  warrant  under  the  seal  of  the  state,  authorizing  the  agent 
who  makes  the  demand,  either  torthwith  or  at  such  time  as  may  be  designated  in  the 
warrant,  to  take  and  transport  such  person  to  the  line  of  this  state,  at  the  expense 
of  such  agent,  and  may  also  by  such  warrant  require  all  peace  officers  to  afford  need- 
ful assistance  in  in  the  execution  thereof. 

5961  (334).  The  governor  of  this  state  may,  in  any  case  authorized  by  the  con- 
stitution and  laws  of  the  United  States,  appoint  agents  tO  demand  of  the  execu- 
tive authority  of  any  foreign  government,  any  fugitive  from  justice  charged 
with  treason  or  felony,  and  the  accounts  of  the  agents  appointed  must  be  audited  by 
the  auditor,  and  paid  out  of  the  state  funds. 

CHAPTER  XXXI.— Search  Warrants. 

5962  (335).  It  shall  be  lawful  for  any  magistrate  to  issue  warrants  to  search 
any  house  or  place:  First — For  property  stolen,  embezzled,  or  obtained  under  false 
pretenses  or  tokens.  Second — For  forged  or  counterfeit  coins,  stamps,  labels,  trade 
narks,  bank  bills,  or  other  instruments  in  writing,  or  for  counterfeiting  instruments. 
Third — For  books,  pamphlets,  ballads,  or  printed  papers  containing  obscene  lan^ 
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guage,  prints,  pictures,  or  descriptions,  manifestly  tending  to  corrapt  the  morals  of 

{^outh,  and  intended  to  be  sold  or  circulated.  Fourth — For  any  gamingtable,  estab- 
ishmen%  device  or  apparatus  kept  or  exhibited  for  the  purpose  of  unlawfully  gam- 
ing, and  lor  any  money  or  personal  property  won  by  unlawful  gaming.  Fgtk — 
For  the  body  of  any  deceased  person  alleged  to  have  been  unlawfully  removed  from 
its  sepulchre  or  grave. 

See  24,  562  (39  N.  W. ,  600). 

6963  (336).  No  warrant  for  search,  as  described  in  the  preceeding  section,  diall 
be  issued  until  a  complaint  in  writing,  upon  oath,  has  been  filed  with  the  magis- 
trate; such  complaint  shall  be  signed  by  the  coniplainant,  and  particularly  describe 
the  house  or  place  to  be  searched,  the  person  to  be  seized,  and  the  things  to  be 
searched  for,  and  allege  substantially  the  offense  in  relation  thereto,  and  that  the 
oomplainant  verily  believes  that  such  things  are  there  concealed. 

5964  (337),  The  warrant  for  search  shall  be  directed  to  the  proper  officer,, 
and  shall  redte^  by  reference  to  the  complaint  annexed,  or  otherwise,  all  the  mater- 
ial facts  alleged  in  the  complaint,  and  particularly  describe  the  thing  for  which  the 
search  is  to'  be  made,  the  house  or  place  to  be  searched,  and  the  person  to  be  seized. 
It  shall  command  the  officer  to  search  such  house  or  place  in  the  day  time,  for  the 
property  or  other  things,  and  if  found  to  seize  and  bring  the  same,  together  with 
the  person  to  be  seized,  before  the  magistrate,  or  some  other  magistrate  of  the 
oounty  having  cognizance  of  the  same. 

5966  (338).  If  the  magistrate  is  satisfied  there  is  urgent  necessity  therefor,  the 
warrant  may  order  the  searching  of  such  house  or  place  in  the  night  time. 

5966  (339),  When  the  warrant  is  executed  by  the  seizure  of  the  property  or 
things  described  therein,  the  same  shall  be  safely  kept  by  the  magistrate  to  be 
U9ed  as  evidence. 

5967  (340).  If  upon  the  examination  the  magistrate  shall  be  satisfied  that 
the  offense  set  forth  in  the  complaint,  in  reference  to  the  property,  or  other  thing,, 
seized  by  the  officer,  has  been  committed,  it  shall  be  his  duty  either  to  keep  posses- 
sion of  such  property,  or  other  things,  or  deliver  them  to  the  sheriff  of  the  proper 
county,  there  to  remain  until  the  case  against  the  offender  has  been  disposed  of,  or 
the  claimant's  right  h&s  been  otherwise  ascertained. 

5968  (341).  Upon  the  conviction  of  the  offender,  the  proi>erty  stolen,  em* 
bezzled,  or  obtained  under  false  pretenses,  shall  be  returned  to  its  owner,  and 
the  other  things  specified  shall  be  burnt  or  otherwise  destroyed,  under  the  direction 
of  the  court ;  but  if  the  alleged  offender  shall  be  discharged,  either  before  the 
magistrate  or  the  court  before  which  he  is  recognized  to  appear,  the  property  or 
other  things  shall  l)e  returned  to  the  person  in  whose  possession  they  were  found. 

5969  (342).  When  the  person  in  whose  possession  money,  or  other  property 
won  at  gambling,  has  been  found,  shall  be  convicted  of  any  of  the  offenses  of 
gambling,  or  winning  money,  or  property  by  any  unlawful  gaming,  such  money  or 
other  property  shall  be  liable  to  pay  any  judgment  which  may  be  rendered  against 
such  person. 

5970  (343).  Whenever  any  counterfeit  COin  or  instrument  for  the  pur- 
pose of  making  or  gilding  counterfeit  coin  shall  be  taken  from  tl^e  convicts,  or 
persons  indicted  for  counterfeiting,  or  having  the  same  in  possession  with  criminal 
intent,  and  shall  remain  in  the  keeping  of  any  county  officers,  it  shall  be  lawful  for 
the  commissioners  of  the  proper  county  to  melt  the  said  counterfeit  coin  into  a 
mass,  or  cast  the  same  into  other  form  than  that  of  coin,  and  sell  the  same,  to- 
gether with  the  instruments  aforesaid,  and  pay  the  avails  into  the  treasury  of  snob 
county ;  Provided^  That  said  instruments  be  so  mutilated  and  broken  as  to  prevent 
their  being  applied  to  the  purpose  of  counterfeiting. 
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5971  (344).  When  any  property  stolen,  embezzled,  or  obtained  under  false 
pretenses,  shall,  after  the  trial  o(  the  person  cliarged  with  the  larceny,  embezzle- 
ment, or  false  obtaining  thereof,  remain  in  possession  of  any  officer,  uiiclaillied 
by  the  owner,  for  the  space  of  three  monthiBy  the  same  shall,  after  public  notice 
ID  a  newspaper  printed  in  the  county,  be  sold  at  auction  to  the  highest  bidder,  under 
the  direction  of  the  prosecuting  attorney,  and  the  avails  thereof  paid  over  to  the 
treasurer  of  the  county  for  the  use  of  the  common  schools  therein. 

5972  (345).  In  case  any  property  stolen,  embezzled,  or  obtained  under  false 
pretenses  shall  remain  in  the  custody  of  any  officer  for  one  year  unclaimed,  as 
aforesaid,  and  the  thief  shall  not  within  that  time  be  taken,  or  if  taken  shall  escape, 
it  shall  be  disposed  of  in  like  manner  and  for  like  purposes  as  indicated  in  the  pre- 
ceding section. 

CHAPTER  XXXII.— Discharge  on  Bail  by  Judges. 

5973  (346).  When  any  person  charged  with  the  commission  of  anj  bailable 
offense  shall  be  confined  in  jail,  whether  committed  by  warrant  under  the  hand  and 
seal  of  any  judge  or  magistrate,  or  by  the  sheriff  or  coroner,  under  any  warrant 
npon  indictment  found,  it  shall  be  lawful  for  any  judge  of  the  supreme  court,  judge 
oi  tue  district  court  within  his  district,  or  probate  judge  within  his  county,  or  police 
jadge  within  the  city  of  his  jurisdiction,  to  admit  such  person  to  bail,  by  reoognia- 
ing  such  person  in  such  sum  and  with  such  securities  as  to  such  judge  shall  seem 
proper,  conditioned  for  his  appearance  before  the  proper  court,  to  answer  the  offense 
wherein  be  may  be  charged. 

Cited,  24,  388-9  (38  N.  W.,  837). 

5974  (347).  For  taking  such  bail,  the  judge  may,  by  his  special  warrant, 
under  his  hand  and  seal,  require  the  sheriff  or  jailer  to  bring  such  accused  before 
him,  at  the  court  house  of  the  proper  county,  at  such  time  as  in  such  warrant  the 
ladge  may  direct. 

5975  (348).  In  fixing  the  amount  of  bail|  the  judge  admitting  the  same  shall 
be  governed  in  the  amount  and  quality  of  bail  required  by  the  direction  of  the  dis- 
trict court  in  all  cases  where  such  court  shall  have  made  any  order  or  direction  in 
that  behalf. 

5976  (349).  In  all  cases  when  a  judge  or  examining  court  shall  recognize  a 
prisoner  under  the  provisions  of  the  four  preceding  sections,  he  shall  fortwith 
deposit  with  the  clerk  of  the  proper  court  the  recognizanoe  so  taken,  and  also  a 
warrant  directed  to  the  jailer  requiring  him  to  discharge  the  prisoner. 

CHAPTER  XXXIII.— Surrender  by  Surety. 

5977  (350).  When  any  person  who  is  surety  in  a  recognizance  for  the  appear- 
ance of  any  defendant  before  any  court  in  this  state  desires  to  surrender  the  defend- 
ant, he  shall,  by  delivering  the  said  defendant  in  open  COnrt,  be  discharged  from 
any  further  responsibility  on  said  recognizance;  and  the  said  defendant  shall  be 
committed  by  the  court  to  the  jail  of  the  county,  unless  he  shall  give  a  new  recog- 
nusance,  with  good  and  sufficient  sureties,  in  such  amount  as  the  court  may  deter- 
mine, conditioned  as  the  original  recognizance, 

5978  (351).  In  all  cases  of  bail  for  the  appearance  of  any  person  or  persons 
charged  with  any  criminal  offense,  the  security  or  securities  of  such  person  or  per- 
sons may,  at  any  time  before  judgment  is  rendered  upon  scire  facias  to  show  cause 
why  execution  should  not  issue  against  such  security  or  securities,  seize  and  sur- 
render such  person  or  persons  charged  as  aforesaid  to  the  sheriff  of  the  county 
wherein  the  recognizance  shall  be  taken. 
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6979  (352).  And  it  shall  be  the  duty  of  such  sheriffy  on  such  surrender  and 
the  delivery  to  him  of  a  certified  copy  of  the  recogDizance  by  which  such  securxfy 
or  securities  are  bound,  to  take  such  person  or  persons  so  charged  as  aforesaid  into 
custody,  and  by  writing  acknowledge  such  surrender,  and  thereupon  the  security  or 
securities  shall  be  discharged  from  any  such  reoagniEaBee,  upon  pajnomt  of  all  ocste 
ooeasioned  thereby. 

CHAPTER  XXXIV.— Habeas  a>RPU8. 

6980  (363).  If  any  person,  except  persons  convicted  of  some  crime  or  offense 
for  which  they  stand  committed,  or  persons  committed  for  treason  or  felony,  the 
punishment  whereof  is  capital,  plainly  and  specially  expressed  in  the  warrant  of 
commitment,  now  is  or  shall  be  oonflned  in  any  jail  of  this  state,  or  shall  be  un- 
lawfally  deprived  of  his  or  her  liberty,  and  shall  make  application  either  by 
him  or  herself,  or  by  any  person  on  bis  or  her  behalf,  to  any  one  of  the  judges  of 
the  district  court,  or  to  any  probate  judge,  and  does  at  the  same  time  produce  to  such 
judge  a  copy  of  the  commitment  or  cause  of  detention  of  such  person,  or  if  the 
person  so  imprisoned  or  detained  is  imprisoned  or  detained  without  any  l^al  au- 
thority, upon  making  the  same  appear  to  such  judge,  by  oath  or  affirmation,  it  shaU 
be  his  duty  forthwith  to  allow  a  writ  of  habeas  corpiis,  which  writ  shall  be  issued 
forthwith  by  the  clerk  of  the  district  court,  or  by  the  probate  judge,  as  the  case  may 
require,  under  the  seal  of  the  court  whereof  the  person  allowing  such  writ  is  judge, 
directed  to  the  proper  officer,  person,  or  persons  who  detains  such  prisoner. 


It  is  not  to  be  used  «8  a  writ  of  error.  6,  310.  Petition  most  state  the  Ihcts  which 
tate  the  illegal  restraint.  Where  gronnd  alleged  is  want  of  probable  canse,  petition  shonld  set 
forth  all  the  testimony  taken  before  the  examining  magistrate.  18,  251  (13  N.  W.,  216).  When 
examining  ooort  has  jorisdiction,  and  it  is  clearly  shown  that  an  offense  has  been  committed,  and 
there  is  testimony  showing  that  the  accused  probably  committed  it,  supreme  conrt  will  not  weigh 
the  evidence.  12, 316  (11 N.  W.,  312).  Party  entitled  to  writ  who  has  been  arrested  in  another  stale, 
and,  without  extradition,  brought  forcibly  into  Nebraska  and  imprisoned.  29,  138  (45  N.  W., 
267).  Writ  not  allowed  for  the  discharge  of  one  committed  by  justice  for  threats  of  murder  clearlr 
shown  to  have  been  made.     24,  325-6  (38  N.  W.,  830). 

5981  (354).  It  shall  be  the  duty  of  the  officer  or  person  to  whom  sach  writ 
shall  be  directed  to  convey  the  person  or  persons  so  imprisoned  or  detained  and 
named  in  such  writ  before  the  judge  allowing  the  same^  or,  in  case  of  his  abeeDoe 
or  disability,  before  sqme  other  judge  of  the  same  court,  on  the  day  specified  in  such 
writ,  and  shall  make  due  return  of  said  writ,  together  with  the  day  and  cause  of 
the  caption  and  detention  of  such  person^  according  to  the  command  thereof. 

5982  (355),  Whenever  a  hoAeaa  corpus  shall  be  issued  to  bring  the  body  of  any 
prisoner  committed  as  aforesaid,  unless  the  conrt  or  judge  issuing  the  same  shall 
deem  it  wholly  unnecessary  and  useless,  the  said  court  or  Judge  shall  issue  a  8ab- 
pcona  to  the  sheriff  of  the  county  where  said  person  shall  be  confined^  commanding 
him  to  summon  the  witness  or  "^tnesses  therein  named  to  appear  before  sodi 
judge  or  court,  at  the  time  and  place  when  and  where  such  habeas  corpus  shall  be 
returnable;  it  shall  be  the  duty  of  such  sheriff  to  serve  said  subpoena,  if  it  be  poa- 
sible,  in  time  to  enable  such  witness  or  witnesses  to  attend. 

5983  (356).  It  shall  be  the  duty  of  the  witness  or  witnesses  thos  served 
with  said  subpoena  to  attend  and  give  evidence  before  the  judge  or  court  issuing  the 
same,  on  pain  of  being  guilty  of  a  contempt,  and  shall  be  proceeded  against  accord- 
ingly by  said  judge  or  court. 

5984  (357).  On  the  hearing  of  any  habeas  corpus  issued  as  aforesaid,  it  shall 
be  the  duty  of  the  judge  or  court  who  shall  hear  the  same  to  examine  the  witness  or 
witnesses  aforesaid,  and  such  other  witnesses  as  the  prisoner  may  request,  touching 
any  offense  mentioned  in  the  warrant  of  commitment  as  aforesaid,  whether  said  o^ 
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fense  be  technically  set  out  in  said  commitment  or  not,  and  upon  which  hearing  said 
judge  or  court  may  either  recommit,  bail,  or  dischai^,  according  to  the  facts  of  the 
•case. 

6986  (358).  When  the  said  judge  shall  have  examined  into  the  cause  of  the 
•caption  and  detention  of  the  person  so  brought  before  him,  and  shall  be  satisfied  that 
the  person  is  unlawfully  imprisoned  or  detained,  he  shall  forthwith  disoharge  such 
prisoner  from  said  confinement.  And  in  case  the  person  or  persons  applying  for 
such  writ  shall  be  confined  or  detained  in  a  1^1  manner,  on  a  charge  of  having 
committed  any  crime  or  ofiense,  the  said  judge  shall,  at  his  discretion,  commit,  dis- 
charge, or  let  to  bail  such  person  or  persons,  and  if  the  said  judge  shall  deem  the 
ofiense  bailable,  on  the  principles  of  law,  he  shall  cause  the  person  charged  as  afore- 
said to  enter  into  recognizance,  with  one  or  more  sufficient  securities,  in  such  sum  as 
the  judge  shall  think  reasonable,  the  circumstances  of  the  prisoner  and  the  nature 
of  the  ofiense  charged  considered,  conditioned  for  his  appearance  at  the  next  court 
where  the  ofiense  is  cognizable;  and  said  judge  shall  certify  his  proceedings^ 
together  with  the  recognizance,  forthwith,  to  the  proper  court;  and  if^the  person  or 
persons  charged  as  aforesaid  shall  fail  to  enter  into  such  recognizance^  he  or  they 
shall  be  committed  to  prison  by  such  judge. 

5986  (359).  If  any  person  to  whom  juch  writ  of  habeas  corpus  shall  be  di- 
rected as  aforesaid  shall  n^lect  or  refuse  to  'obey  or  make  return  of  the  same  ac- 
cording to  the  command  thereof,  or  shall  make  a  false  return  of  said  writ,  or  upon 
demand  made  by  the  prisoner,  or  any  person  in  his  or  her  behalf,  shall  refuse  to  de- 
liver to  the  person  commanding,  within  six  hours  after  the  demand  thereof,  a  true 
■copy  of  the  warrant,  or  commitment,  or  detainer  of  such  prisoner,  every  person  so 
ofiending  shall,  for  the  first  offense,  forfeit  to  the  party  aggrieved  the  sum  of  two 
hundred  dollars,  and  for  the  second  ofi^ense  the  sum  of  four  hundred  dollars,  and 
shall,  if  an  officer,  be  incapable  to  hold  his  said  office. 

5987  (360).  If  any  clerk  of  the  district  court  shall  refose  tO  issue  such 
nrriti  after  allowance  and  demand  made  as  aforesaid,  he  shall  forfeit  to  the  party 
aggrieved  the  sum  of  five  hundred  dollars. 

6988  (361).  Any  person  who  shall  be  set  at  large  upon  any  habeas  corpus 
shall  not  be  again  imprisoned  for  the  same  ofiense,  unless  by  the  l^al  order  or 
process  of  the  court  wherein  he  or  she  shall  be  bound  by  rec(^nizance  to  appear,  or 
other  court  having  jurisdiction  of  the  cause  or  ofiVsnse.  And  if  any  person  shall 
knowingly,  contrary  to  this  chapter,  recommit  or  imprison,  or  cause  to  be  recom- 
mitted or  imprisoned  for  the  same  offense  or  pretended  offense,  any  person  so  set  at 
large,  or  shall  knowingly  aid  or  assist  therein,  he  shall  forfeit  to  the  party  aggrieved 
five  hundred  dollars,  any  colorable  pretense  or  variation  in  the  warrant  or  commit- 
ment notwithstanding. 

5989  (362).  If  any  person  of  this  state  shall  be  committed  to  prison,  or  be  in 
custody  of  any  officer  for  any  criminal  matter,  such  prisoner  shall  not  be  removed 
therefrom  into  the  custody  of  any  other  officer,  unless  by  legal  process,  or 
when  the  prisoner  shall  be  delivered  to  some  inferior  officer  to  carry  to  iail,  or  shall, 
by  order  of  the  proper  court,  be  removed  from  one  place  to  another  within  the  state, 
for  trial,  or  in  case  of  fire,  infection,  or  other  necessity;  and  if  any  person,  after 
such  commitment,  shall  make  out,  or  sign,  or  countersign,  any  warrant  -for  such  re- 
moval, contrary  to  this  chapter,  he  or  she  shall,  for  every  such  ofiense,  forfeit  to  the 
party  aggrieved  five  hundred  dollars. 

5990  (363).  When  any  pereon  shall  appear  to  be  committed  by  any  judge  or 
magistrate,  and  charged  as  accessory  before  the  fact  to  any  felony,  the  punish- 
ment whereof  is  capital,  whicli  felony  shall  be  plainly  and  specially  charged  in 
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the  warrant  of  commitment^  sach  person  shall  not  be  removed  or  bailed  bf 
virtue  of  this  chapter,  or  in  any  other  manner  than  as  if  this  chapter  had  not  beeo 
enacted. 

5991  (364).  No  citizen  of  this  state,  being  an  inhabitant  or  resident  of  the 
same,  shall  be  gent  a  prisoner  to  anj  place  whatever  out  of  the  state,  for  ao^ 
crime  or  offense  committed  within  this  state,  except  in  cases  specially  authorized  hj 
law,  and  every  such  imprisonment  is  hereby  declared  to  be  illegal.  And  if  an^ 
such  citizen  shall  be  so  imprisoned,  he  may  for  every  such  imprisonment  maintaio 
an  action  of  false  imprisonment  in  any  court  having  cognizance  thereof,  against  the 
person  or  persons  by  whom  he  shall  be  so  imprisoned  or  transported  contrary  to  law, 
and  against  any  person  who  shall  contrive,  write,  seal,  sign,  or  countersign  any  writ- 
ing for  such  imprisonment  or  transportation,  or  shall  be  aiding  and  assisting  in  the 
same,  or  any  of  them,  and  shall  recover  triple  costs  besides  damages,  which  dam- 
ages so  to  be  given  shall  not  be  less  than  five  hundred  dollars ;  and  every  persoiF 
knowingly  concerned  in  any  manner  as  aforesaid,  in  such  ill^ral  imprisonment  or 
transportation,  contrary  to  this  chapter,  and  being  tjiereof  lawfully  convicted,  shall 
be  disabled  from  thenceforth  to  bear  any  office  of  trust  or  profit  within  this  state; 
Provided,  That  if  any  citizen  of  this  state,  or  any  person  or  persons  at  any  time  res- 
ident in  the  same,  shall  have  committed,  or  shall  be  charged  with  having  committed^ 
any  treason,  felony,  or  misdemeanor,  in  any  other  part  a£  the  United  States  or  iet- 
ritories  where  he  or  she  ought  to  be  tried  for  such  offense,  he,  she,  or  they  may  be 
sent  to  the  state  or  territory  having  jurisdiction  of  the  offense. 

6992  (365).  The  penalties  in  this  chapter  made  recoverable  shall  be  reoOY* 
ered  by  the  party  aggrieved,  his  or  her  executors  or  administrators,  by  civil  W> 
tion  in  any  court  having  cognizance  of  the  same;  Providedy  That  do  person  shall 
be  sued  or  molested  for  any  offense  aeainst  this  chapter,  unless  within  two  yeais 
after  the  time  when  such  offense  shall  nave  been  committed ;  but  if  the  party  ag- 
grieved shall  then  be  in  prison,  then  within  two  years  after  the  decease  of  the  per- 
son imprisoned,  or  his  or  her  deliveiy  out  of  prison.  And  in  every  such  action  it 
shall  be  lawful  for  the  defendant  to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence. 

5993  (366).  If  any  person  shall  be  committed  to  prison,  or  be  in  custody  ot 
any  officer  for  any  criminal  matter,  by  virtue  of  any  warrant  or  commitment  of  any 
magistrate  of  this  state  having  jurisdiction  of  such  criminal  matter,  such  person 
shall  not  be  discharged  from  such  imprisonment  or  custody  by  reason  of  any 
informality  or  defect  of  such  warrant  or  commitment;  Provided^  Such  warrantor 
commitment  shall  show  substantially  a  criminal  matter  for  which  such  magistrate 
had  jurisdiction  so  to  arrest  or  commit. 

If  affidavit  for  arrest  tends  to  show  a  cause  tor  arrest,  defendant  not  discharged  on  Ao^eas. 
17,  436(23N.W.,361). 

5994  (367).  In  case  of  confinement,  imprisonment,  or  detention  by  any  person 
not  a  sheriff,  deputy  sheriff,  coroner,  jailer,  constable,  or  marshal  of  this  state,  nor  a 
marshal  or  other  like  officer  of  the  courts  of  the  United  States,  the  writ  of  Aaft«» 

corpus  shall  be  in  the  form  following:  *  The  State  of  Nebraska, County,  86. 

The  state  of  Nebraska  to  the  sheriff  of  said  county,  greeting:  We  command  yoo, 

that  the  body  of ,  of ,  by ,  of imprisoned  and  restrained  of  his 

liberty,  as  it  is  said,  you  take  and  have  before ,  a  judge  of  our court 

or,  in  case  of  his  absence  or  disability,  before  some  other  judge  of  the  same  court  at 

,  forthwith  to  do  and  receive  what  our  said  judge  shall  then  and  there  consider 

concerning  him  in  his  behalf,  and  summon  the  said  then  and  thereto 

appear  before  our  said  judge  to  show  the  cause  of  the  taking  and  detaining  the  said 
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;  and  have  you  tliere  this  writ  with  your  doings  thereon.     Witness  ,  at 

,  this day  of ,  in  the  year .     [Seal.]     

5995  (368).  Such  writ*  raay  be  served  in  any  county  by  any  sheriff  of  the  same- 
or  of  any  other  county.  When  such  writ  shall  be  issue<l  by  a  court  in  session,  if 
such  court  shall  have  adjourned  when  the  same  is  returned,  it  shall  be  returned 
before  any  judge  of  the  same  court,  and  if  such  writ  is  returned  before  one  judge 
at  a  time  when  tlie  court  is  in  session^  he  may  adjourn  the  case  into  the  court^  there 
to  be  heard  and  determined. 

5996  (369).  The  person  having  the  custody  of  the  prisoner  may^  in  all 
writs  of  habeas  corpus  issued  under  this  chapter,  be  designated  by  his  name  of 
office,  if  he  have  any,  or  by  his  own  name;  or,  if  both  sucli  names  are  unknown  or 
uncertain,  he  may  be  described  by  an  assumed  appellation,  and  any  person  who  is 
served  with  the  writ  shall  be  deemed  the  person  intended  thereby. 

5997  (370).  The  jierson  tob6  produced  shall  be  designated  by  his  name,. 
if  known,  and  if  that  is  unknown  or  uncertain,  be  may  be  described  in  any  other 
way  so  as  to  make  known  who  is  intended. 

5998  (371).  In  cases  other  than  those  provided  for  by  the  first  section  of  this- 
chapter  the  person  who  makes  the  rotnm  shall  state  therein,  and  in  the  cases 
provided  for  in  this  chapter  the  person  in  whose  custody  the  prisoner  shall  be  found 
shall  state  in  writing  to  the  court  or  judge  before  whom  the  writ  is  returned,  plainly 
and  unequivocally :  First — Whether  he  has  or  has  not  the  party  in  his  custody  or 
power,  or  under  restraint.  Second — If  he  has  the  party  in  his  custody  or  power,  or 
under  restraint,  he  shall  set  forth  at  large  the  authority  and  the  true  and  whole 
cause  of  such  imprisonment  and  restraint,  with  a  copy  of  the  writ,  warrant,  or  other 
process,  if  any,  upon  which  the  party  is  detained.  Third — If  he  has  had  the  party 
in  his  custody  or  power,  or  under  restraint,  and  has  transfered  such  custody  or  re- 
straint to  another,  he  shall  state  particularly  to  whom,  at  what  time,  for  what  cause 
and  by  what  authority  such  transfer  was  made. 

5999  ^372).  The  retnm  or  statement  shall  b^  signed  by  the  person  making 
it,  and  it  shall  be  swom  to  by  him,  unless  he  is  a  public  officer,  and  shall  make 
the  return  in  his  official  capacity. 

6000  (373).  Upon  the  retnm  of  any  writ  of  habeas  corpus,  issued  as  afore- 
said, if  it  shall  appear  that  the  person  detained  or  imprisoned  is  in  custody,  under 
any  warrant  of  commitment  in  pursuance  of  the  law,  the  return  shall  be  considered 
as  prima  fade  evidence  of  the  cause  of  detention ;  but  if  the  person  so  im- 
prisoned or  detained  is  restrained  of  liberty  by  any  alleged  private  authority,  the 
return  of  said  writ  shall  be  considered  only  as  a  plea  of  the  facts  therein  set  forth^ 
and  the  party  claiming  the  custody  shall  be  held  to  make  proof  of  such  facts;  and 
upon  the  final  disposition  of  any  case  arising  upon  a  writ  of  habeas  corpus,  the  court 
or  judge  determining  the  same  shall  make  such  order  as  to  eosts  as  the  case  may 
require. 

6001  (374).  When  any  writ  of  habeas  corpus  shall  have  been  allowed,  the 
COnrt  or  judge  to  which  the  same  shall  be  returned,  or  into  which  it  shall  be  ad- 
journed, shall,  for  good  cause  shown,  continue  the  said  causOi  and  shall  make 
order  for  the  safe  keeping  of  the  person  imprisoned,  or  detain  him,  as  the  nature  of 
the  case  may  require. 

6002  (375).  The  proceedings  upon  any  writ  of  habeas  corpus  shall  be  re* 
corded  by  the  clerks  and  judges  respectively,  and  may  be  reviewed,  and  writs  of 
error  and  certiorari  may  issue  as  in  other  cases  now  provided  by  law. 

6003  (376).  The  probate  judges  of  the  several  counties  of  this  state  shall  be  al- 
lowed the  sum  of  two  dollars  for  every  allowance  of  the  writ  of  habeas  corpus,  and  the 


Digitized  by 


Google 


1196  CRIMINAI/  CODE. 

lieariog  and  deterniiuine  of  the  case  upon  the  return  of  snch  writ,  which  som,  to- 
gether with  the  fees  of  tne  clerk^  sheriff^  and  witnesses  in  the  case,  shall  be  taxed  hj 
such  probate  judge  on  his  return  of  his  proceedings  on  such  writ,  and  the  same,  when 
the  person  brought  before  such  judge  on  such  writ  was  in  custody  by  virtue  of  the 
proceedings  Iq  any  case  in  which  such  person  is  charged  or  attempted  to  be  charged 
with  the  commission  of  any  criminal  offense^  and  when  such  person  shall  either  be 
held  to  baily  or  shall  be  remanded  to  custody  by  such  judge,  shall  be  taxed  and  ool- 
lected  as  part  of  the  original  cost  in  such  case;  but  when  such  person  shall  be  wholly 
dischargea  by  such  judge,  such  costs  shall  be  taxed  to  the  state,  and  paid  out  of  the 
•county  treasury  of  the  proper  county,  upon  the  order  of  the  county  commissionere; 
Provided^  That  no  person  or  officer  shall  have  the  right  to  demand  the  payment 
in  advance  of  any  fees  which  such  person  or  officer  may  be  entitled  to  by  virtoe 
of  such  proceedings  on  habeas  corpus,  when  such  writ  shall  have  been  issued  or 
demanded  for  the  discharge  from  custody  of  any  person  confined  under  oolor  of 
;)rooeeding8  in  any  criminal  case. 

CHAPTER  XXXV.— Custody  of  Prisonbbs. 

6004  (377)»  Whenever  it  shall  be  lawful  and  necessary  to  confine  any  priscmer 
in  custody  previous  to  conviction  upon  a  criminal  accusation,  or  in  custody  for  con- 
tempt, or  alleged  contempt  of  court,  or  upon  an  attachment  by  order  of  a  court  or 
judge,  or  otherwise  in  lawful  custody,  or  upon  conviction  for  any  offense,  *and  there 
shall  be  no  secure  jail  in  the  proper  county,  the  officer  or  person  having  him  insach 
custody  may  convey  him  to,  and  confine  him  in  the  jail  of  any  COUlty  in  the 
state,  or  other  secure  and  convenient  place  of  confinement  in  the  state,  to  be  pio- 
•cured  by  such  officer  or  person  having  such  prisoner  in  custody. 

*  to  *  inserted  1875,  p.  17.  Money  received  by  sheriif  for  such  service  is  received  in  an  offi- 
cial capacity.     1 6, 138  (17  N.  W.,  346).    See  6,  41. 

6005  (378).  The  oost  of  keeping  and  mftlnti^liiiiig  any  prisoner  after  bis 
conviction  of  any  offense  punishable  by  imprisonment  in  the  penitentiary,  wherever 
he  may  be  kept  and  confined^  shall  be  paid  by  the  state,  according  to  the  rate  whidi 
may  be  established  by  law  at  the  time  when  such  services  maybe  rendered  or  ex- 
penses incurred ;  Providedy  The  rate  so  established  shall  not  be  construed  to  apply 
to  any  contract  which  the  governor  may  make  for  the  confinement  of  convicts  in 
the  penitentiary  of  a  state. 

Wording  corrected,  1875,  p.  132. 

6006  (379).  The  auditor  of  the  state  shall  allow  the  account  for  the  costs 

(provided  for  in  the  last  section,  and  draw  warrants  upon  the  treasury  therefor^  upon 
)ein^  furnished  with  a  certified  copy  of  the  judgment  or  sentence  of  the  court  uDder 
which  such  convict  is  imprisoned,  and  an  account,  verified  by  affidavit,  showing 
where  and  how  long  such  convict  has  been  kept,  pursuant  to  such  sentence. 

6007  (380).  The  cOSts  of  keeping  and  maintaining  any  prisoner  preYiOQB 
to  his  conviction  of  an  offense  punishable  by  imprisonment  in  the  penitentiary, 
or  either  before  or  after  his  conviction  of  an  offense  not  so  punishable,  or  when  be 
shall  not  be  convicted  of  any  offense,  shall  be  paid  by  the  county  in  which  the 
offense  may  be  committed,  or  all^d  to  have  been  committed. 

6008  (381).  Every  county  attached  for  judicial  purposes  to  another 
•county  shall  be  liable  for  COSts  heretofore  or  hereafter  incurrea  in  the  prosecatioo 
of  any  person  accused  of  the  commission  of  an  offense  within  the  county  so  attached, 
and  for  costs  in  any  other  judicial  proceeding  originating  therein,  to  the  same  exteot, 
and  on  the  same  conditions,  as  if  such  prosecution  were  carried  on  or  such  proceed- 
ings were  had  within  such  county  so  attached ;  Provided^  That  the  fees  ot  jurors 
«hall  be  paid  by  the  county  from  which  they  may  be  drawn. 
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6009  (382).  The  costs  to  be  paid  under  this  chapter^  by  any  county,  shall  be 
such  as  may  be  provided  by  law  at  the  time  when  the  services  may  be  rendered  or 
the  expenses  incurred,  and  shall  be  allowed  by  the  commissioners  of  the  proper 
county,  upon  the  certificate  of  the  clerk  of  the  district  court  that  such  costs  have 
been  taxed  by  him  or  by  the  court,  and  are  chargeable  upon  such  county. 

CHAPTER  XXXVL— FiLiNo  and  Record  op  Reoogotzanob. 

6010  (383).  Whenever  a  transcript  or  recognizance  shall  be  returned  to  the 
clerky  it  shall  be  his  duty  to  enter  the  cause  upon  the  appearance  docket  of  the 
court,  toother  with  the  date  of  the  filing  of  the  transcript  and  recognizance,  the 
date  and  amount  of  the  recognizance,  the  names  of  the  sureties  and  the  costs; 
whereupon  the  same  shall  be  considered  as  of  record  in  such  court  and  proceeded  on 
by  process  issuing  out  of  said  court,  in  the  same  manner  as  if  such  recognizance  had 
been  entered  into  before  such  court ;  and  when  any  court,  having  cognizance  of  a 
crime,  shall  take  a  recognizance,  it  shall  be  a  sufficient  record  thereof  on  the  journal 
of  such  court,  to  enter  upon  the  journal  the  title  of  the  cause,  the  crime  charged,  the 
name  of  the  party  and  his  sureties  thereto,  the  amount  of  such  recognizance,  and  the 
time  therein  required  for  the  appearance  of  the  accused,  and  the  same  shall  be  con- 
sidered as  of  record  in  such  court;  but  in  making  up  the  complete  record  in  any 
case,  when  one  is  required  to  be  made,  all  recognizance,  whether  returned  to  or 
taken  in  such  court,  shall  be  recorded  in  full,  if  required  by  the  prosecuting  attorney 
or  the  accused. 

B«oognicaD06  beoomes  a  Talid  obligation  when  taken  by  jostioe  and  retorned  into  district 
court.  18,  383  (25  N.  W.,  519).  Kecogoizance  in  bastardy  proceeding  valid  against  secoritj 
though  not  entered  on  docket  24, 104-5  (38  N.  W.,  29).  Omission  or  docket  entries  may  be  cor- 
rected by  nunc  pro  tune  order.     24, 105  (38  N.  W.,  29).    Cited,  24, 390. 

CHAPTER  XXXVII. — Proceedings  Upon  FoRPErruBB  of  Reooonizance. 

6011  (384).  When  any  person  under  recognizance  in  any  criminal  prosecution^ 
either  to  appear  and  answer^  or  testify  in  any  court,  shall  fail  to  perform  the  con- 
ditions of  such  recognizance,  his  default  shall  be  fecorded,  and  the  recognizance 
forfeited  in  open  court. 

6012  (385).  Whenever  such  recognizance  shall  have  been  forfeited  as  afore- 
said^ it  shall  be  the  duty  of  the  prosecntillg  attorney  of  the  county  in  which 
the  recognizance  was  taken,  to  prosecute  the  same  by  civil  action  for  the  penalty 
thereof;  and  such  action  shall  be  governed  by  the  provisions  of  the  code  of  civil 
procedure,  so  far  as  the  same  may  be  applicable. 

Money  forfeited  by  one  recognized  to  appear  in  district  conrt  of  county  to  which  Tenoe  haa 
been  changed,  belongs  to  such  oonnty.     24,  390-1  (38  N.  W.,  837). 

6013  (386).  The  court  in  which  the  action  for  the  penalty  of  any  forfeited  re- 
cognizance is  brought  may  remit  or  rednce  any  part  or  the  whole  of  such  pen* 
alty,  and  may  reuder  judgment  thereon  according  to  the  circumstances  of  the  case 
and  the  situation  of  the  party,  and  upon  such  terms  and  conditions  as  to  such  court 
shall  seem  just  and  reasonable. 

6014  (387).  Whenever  any  judgment  shall  have  been  rendered  against  the  de- 
fendants for  the  whole  or  any  part  of  the  penalty  of  a  forfeited  recognizance,  as 
^foresaid,  the  court  rendering  said  judgment  shall  have  power  to  remit  or 
reduce  the  amount  thereof,  when  it  shall  be  made  to  appear  that  ^fter  the  rendi- 
tion thereof  the  accused  had  been  arrested  and  surrendered  to  the  proper  court,  to 
be  tried  on  such  charge. 

6015(388).  No  action  brought  on  any  recognizance  shall  be  barred  or 
defeated,  nor  shall  judgment  thereon  be  reversed  by  reason  of  any  neglect  or  omis- 
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sion  to  note  or  record  the  default,  nor  by  reason  of  any  defect  in  the  form  of  tbe 
recognizance  if  it  sufficiently  appear  from  the  tenor  thereof  at  what  court  the  party 
or  witness  was  bound  to  appear  and  that  the  court  or  officer  before  whom  it  wis 
taken  was  authorized  by  law  to  require  and  take  such  recognizance. 

CHAPTER  XXXVIII. — ^Discharqe  from  Cubtody  or  from  Rbcognizancl 

6016  (389).  Any  person  held  in  jail  charged  with  an  indictable  offense  shall 
be  discharged  if  he  be  not  indicted  at  the  term  of  the  court  at  which  he  is  held 
to  answer^  unless  such  person  shall  have  been  oommitted  to  jail  on  such  chargeafter- 
the  rising  and  final  report  of  the  regular  grand  jury  for  said  term^  in  whidi  case 
the  court  in  its  discretion  may  discharge  such  person  or  order  a  new  grand  jury,  as 
provided  in  section  four  hundred  and  five^  or  require  such  person  to  enter  into  re- 
<x)gnizance  with  sufficient  security  for  his  appearance  before  said  court  to  answer 
such  charge  at  the  next  term  thereof;  Provided,  That  such  person  so  held  in  jail 
without  indictment  shall  not  be  discharged/ if  it  appears  to  the  satisfaction  of  the 
court  that  the  witnesses  on  the  part  of  the  state  have  been  enticed  or  kept  away 
or  are  detained  and  prevent^  irom  attending  court  by  sickness  or  some  inevitable 
accident. 

Where  the  witnesses  on  the  part  of  the  state  have  not  been  prevented  from  attending  «mrt, 
and  no  indictment  has  been  found  against  the  accnsed,  at  the  term  at  which  he  is  held  to  answer, 
be  should  be  discharged.     1 1,  221  (9  N.  W.,  44). 

6017  (390).  If  any  person  indicted  for  any  ofTense  and  committed  to  pisoo 
.«hall  not  be  brought  to  trial  before  the  end  of  the  second  term  of  the  court  hav- 
ing jurisdiction  of  the  offense,  which  shall  be  held  after  such  indictment  found,  be 
shall  be  entitled  to  be  discharged,  so  far  as  relates  to  the  offense  for  which  he  was 
oommitted,  unless  the  delay  shsdl  happen  on  application  of  the  prisoner. 

6018  (391).  If  any  person  imdicted  for  any  offense,  who  has  given  bail  for 
his  appearance,  shall  not  be  brought  tO  trial  before  the  end  of  the  third  term  of 
4:he  court  in  which  the  cause  is  pending,  held  after  such  indictment  is  found,  he  shall 
•be  entitled  to  be  discharged,  so  far  as  relates  to  such  offense,  unless  the  delay  bap- 
ipen  to  be  on  his  application,  or  be  occasioned  by  the  want  of  time  to  try  such  caose 
-at  such  third  term. 

6019^  (392).  If,  when  application  is  made  for  the  discharge  of  a  defendaot 
under  either  of  the  last  two  sections,  the  court  shall  be  satisfied  there  is  material 
evidence  on  the  part  of  the  state,  which  cannot  then  be  had,  tltat  reasonable  exe^ 
tions  have  been  made  to  procure  the  same,  and  that  there  is  just  ground  to  believe 
that  such  evidence  can  be  had  at  the  succeeding  term,  the  cause  may  be  continued, 
and  the  prisoner  remanded  or  admitted  to  bail,  as  the  case  may  require. 

CHAPTER  XXXIX.— Grand  Jury. 

6020  (393).  Before  the  first  day  of  each  term  of  a  court  at  which  a  grand  jury 
shall  be  summoned  to  appear,  the  clerk  of  said  court  shall  make  out  two  listSy  oo 
which  he  shall  enter  the  names  of  all  persons  who  appear,  by  the  returns  of  the 
magistrates,  to  have  been  either  committed  or  bailed  for  an  ofiense  during  the  ^ 
cation  of  such  court,  the  name  of  the  magistrate  who  committed  or  bailed,  and  dis- 
tinguishing whether  such  person  was  committed  or  bailed;  one  of  these  lists  shall  be 
delivered  by  the  judge  to  the  foreman  of  the  grand  jury,  and  the  other,  together 
with  all  tlie  transcripts  and  other  documents  returned  by  the  magistrates,  shall  be 
delivered  to  the  prosecuting  attorney. 

6021  (394).  When  the  grand  jury  shall  be  impaneled  in  the  manner  provided 
by  law,  the  court  shall  appoint  one  of  the  number  foreman. 
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6022  (395).  When  the  foreman  shall  be  appointed,  an  oath  or  affirmation 
-shall  be  administered  to  him  in  the  following  words:  "Saving  yourself  and  fellow 
jurors,  you,  as  foreman  of  this  grand  inquest,  shall  diligently  inquire,  and  true  pre- 
sentment make,  of  all  such  matters  and  things  as  shaU  be  given  you  in  charge,  or 
-otherwise  come  to  your  knowledge,  touching  the  present  service.  The  counsel  of 
the  state,  your  own,  and  your  fellows'^ou  shall  keep  secret,  unless  called  on  in  a 
•court  of  justice  to  make  disclosures.  You  shall  present  no  person  through  malice, 
hatred,  or  ill-will,  nor  shall  you  leave  any  person  unpresented  through  fear,  favor, 
or  affection,  or  fpr  any  reward  or  hope  thereof;  but  in  all  your  presentments  yoa 
shall  present  the  truth,  the  whole  truth,  and  nothing  but  the  truth'  according  to  the 
best  of  your  skill  and  understanding.'^ 

6023  (396).  Thereupon  the  following  oath  or  affirmation  shall  be  adminlB- 
tered  to  the  other  grand  jurors:  ^^The  same  oath  which  A.  B.,  your  foreman, 
hath  now  taken  before  you  on  his  part,  you,  and  each  of  you,  shall  well  and  truly 
observe  and  keep  on  your  respective  parts." 

6024  (397).  The  grand  jurji  after  being  sworn,  shall  be  charged  as  to 
their  duty  by  the  judge,  who  shall  call  their  attention  particularly  to  the  obligation 
•of  secrecy  which  their  oaths  impose,  and  i6  such  offenses  as  he  is  by  law  required 
to  specially  charge. 

6025  (398).  After  the  charge  of  the  court,  the  grand  jury  shall  retire  with 
the  officer  appointed  to  attend  to  them,  and  shall  proceed  tO  inquire  of  and  pre- 
sent all  offenses  whatever  committed  within  the  limits  of  the  county  in  and  for 
which  they  were  impaneled  and  sworn  or  affirmed. 

6026  (399).  The  prosecnting  attorney  or  the  assistant  prosecuting  attorney 
^ball  be  allowed  at  all  times  to  appear  before  the  grand  jury  for  the  purpose  of 
giving  information  relative  to  any  matter  cognizable  by  them,  or  giving  them  advice 
upon  any  l^al  matter  they  may  require,  and  he  may  interrogate  witnesses  before 

^them  when  they  or  he  shall  deem  it  necessary;  but  no  other  person  shall  be  ^rmit- 
ted  to  remain  in  the  room  with  said  jury  while  they  are  expressing  their  views  or 
-^ving  their  votes  on  any  matter  before  them. 

6027  (400).  Whenever  required  by  the  grand  jury,  or  the  prosecuting  attorney, 
the  dork  of  the  court  in  which  snch  jury  is  impaneled  shall  issue  SUbpCBnas  and 
other  process  to  bring  witnesses  to  testify  before  such  grand  jury. 

6028  (401).  Before  any  witoess  shall  be  examined  by  the  erand  jury,  an 
oath  or  affirmation  shall  be  administered  to  him,  truly  to  testify  oi  such  matters 
•and  things  as  may  be  lawfully  required  of  him  before  said  jury,  which  oath  or 
affirmation  may  be  administered  either  by  the  foreman  of  said  jury  or  by  the  clerk 
-of  the  proper  court 

Amended  1875,  p.  17. 

6029  (402).  If  any  witness  appearing  before  a  grand  jury  shall  reflise  tO 
answer  any  interrogatories  during  the  course  of  his  examination,  the  fact  shall  be 
communicated  to  the  court  in  writing,  in  which  the  question  refused  to  be  answered 
shall  be  stated,  together  with  the  excuse  for  the  refusal,  if  any  be  given  by  the 
person  interrogated;  and  the  court  shall  thereupon  determine  whether  the  witness 
is  bound  to  answer  or  not,  and  the  grand  jury  shall  be  immediately  informed  of  the 
decision. 

6030  (403).  If  the  court  determine  that  the  witness  is  bouid  to  answer, 
and  he  persist  in  his  refusal,  he  shall  be  brought  before  the  court,  who  shall  pro* 
ceed  in  the  same  manner  as  if  the  witness  had  been  interrogated  and  refused  to 
answer  in  open  court. 

6031  (404).  In  case  of  the  sickness,  death,  discharge,  or  non-attendance  of 
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any  grand  jorori  after  the  grand  jury  shall  be  affirmed  or  sworn,  it  shall  be  law- 
ful for  the  coart,  at  their  discretion^  to  cause  another  to  be  sworn  or  affirmed  in  hit 
stead. 

6032  (405).  After  the  discharge  of  the  grand  jury,  it  shall  be  lawful  for  the 
court,  when  it  shall  bedeen\.ed  necessary,  to  order  the  sheriff  to  call  together  a  new 
grand  jnry  from  the  bystanders  or  neighboring  citizens,  of  sixteen  good  and  law- 
ful men,  having  the  qualifications  of  erand  jurors,  who  shall  be  returned  and 
sworn  or  affirm^,  and  shall  proceed  in  ue  same  manner  in  all  respects  as  provided 
by  law  in  respect  to  grand  juries. 

After  discharge  of  regalar  panel,  ooort  may  order  a  new  one  summoned.  14, 538  (17  K.  W., 
117). 

6033  (406).  Ko  grand  juror  or  officer  of  the  court  shall  disclose  that  an 
indictment  has  been  found  against  any  person  not  in  custody  or  under  bail,  ex- 
cept by  the  issuing  of  process,  until  the  indictment  is  filed  and  the  case  docketed. 

6034  (407).  Ko  grand  juror  shall  be  allowed  to  state  or  testify  in  any  ooort 
in  what  manner  he  or  other  members  of  the  grand  jury  vot^d  on  any  ques- 
tion before  them,  or  what  opinion  was  expressed  by  any  juror  in  relation  to  such 
question. 

6035  (408).  At  least  twelve  of  the  grand  jorors  must  concur  in  the  jBnding 
of  an  indictment ;  when  so  found  the  loreman  shall  endorse  on  such  indictmeot 
the  words  *'A  true  bill,'^  and  subscribe  his  name  thereto  as  foreman. 

6036  (409).  The  grand  jury  shall,  once  at  each  term  of  the  court  at  which 
they  may  be  in  attendance,  visit  the  county  jailf  examine  and  report  its  conditioD 
as  required  by  law. 

6037  (410).  Indictments  found  by  a  grand  jury  shall  be  presented  I? 
their  foreman  to  the  court,  and  shall  be  filed  with  the  clerk,  who  shall  endorse 
thereon  the  day  of  their  filing,  and  shall  enter  each  case  upon  appearance  doAeir 
and  also  upon  the  trial  docket  of  the  term,  as  soon  as  the  parties  indicted  haye  been 
arrested. 

6038  (411).  The  court  shall  assign  said  indictments  for  trial  at  as  early  t 
time  in  such  term  as  is  practicable,  and  the  recognizances  of  parties  and  witoease 
shall,  in -such  causes,  be  taken  for  their  appearance  at  the  time  so  assigned;  and  id 
case  of  the  continaance  of  any  cause  to  the  next  term  of  the  court,  such  reoqg* 
nizances  shall  be  for  the  appearance  of  the  parties  and  witnesses  on  such  day  thereof 
as  the  court  may  direct ;  and  at  the  end  of  the  term  the  clerk  shall  deliver  the  in- 
dictments undisposed  of  to  the  prosecuting  attorney  for  safe  keeping. 

CHAPTER  XL.— Op  Indkttmeotb. 

6039  (412).  No  indictment  shall  foe  deemed  invalid,  nor  shall  the  tria), 
judgment,  or  other  proceedings  be  stayed,  arrested,  or  in  any  manner  affected: 
First — By  the  omission  of  the  words  "  with  force  and  arms,"  or  any  words  of  similar 
import;  or,  Second — By  omitting  to  charge  any  offense  to  have  been  contraiy  toi 
statute  or  statutes;  or,  Third — For  the  omission  of  the  words,  "as  appears  by  the 
record,"  nor  for  omitting  to  state  the  time  at  which  the  offense  was  committed,  in 
any  case  where  time  is  not  of  the  essence  of  the  offense;  nor  for  stating  the  time  im- 
perfectly;  nor  for  want  of  a  statement  of  the  value  or  price  of  any  matter  or  thing 
or  the  amount  of  damages,  or  injury,  in  any  case  where  the  value  or  price,  or  tk 
amount  of  damages,  or  injury  is  not  of  the  essence  of  the  offense;  nor  for  the  uraot 
of  an  allegation  of  the  time  or  place  of  any  material  fact,  when  the  time  and  fl»f^ 
have  once  been  stated  in  the  indictment;  nor  that  dates  and  numbers  are  represented 
by  figures;  nor  for  an  omission  to  allege  that  the  grand  jurors  were  impaoekd^ 
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sworn,  or  charg^ ;  nor  for  any  surplusage  or  repugnant  allegation  when  there  is 

sufficient  matter  allied  to  indicate  the  crime  or  person  charged,  nor  for  want  of  the 

averment  of  any  matter  not  necessary  to  be  proved;  nor  for  any  other  defect  or 

imperfection  which  does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the 

defendant  upon  the  merits. 

Descriptive  averments  in  an  indictment  mnst  be  proved  as  alleged.  22,  676  (36  N.  W.,  295). 
Defective  indictment  may  be  withdrawn  and  information  charging  same  offense  substituted.  24, 
100  (38  N.  W.,  36).  Omission  of  word  *'  chosen ''  not  fatal.  Mere  sarplnsage  in  an  indictment  will 
not  vitiate  it.  Reading  of  indictment  may  be  waived  in  court  by  counsel  for  prisoner.  1,  370 
Time  is  only  material  to  briuK  the  offense  within  the  statute  of  limitations.  16,  660  (21  N.  W., 
464).  Time  and  place  once  stated  need  not  be  repeated.  9,  64  (2  N..W.,  381).  Prosecutor  not 
compelled  to  elect  which  count  he  will  proceed  upon  in  an  indictment  charging  prisoner  with 
shooting  with  intent  to  kill  and  shooting  with  intent  to  wound.  8,  486.  On  charge  of  stealing 
from  a  corporation,  articles  of  incorporation  need  not  be  introduced.  28,  835  (45  N.  W.,  247). 
ated,  2, 162. 

6040  (413).  Whenever  on  trial  of  any  indictment  for  any  offense  there  shall 
appear  to  be  any  variance  between  the  statement  in  such  indictment,  and  the  evi- 
dence offered  in  proof  thereof  in  the  Christian  name  or  surname,  or  both  Christian 
and  surname,  or  other  description  whatever  of  any  person  whomsoever  therein  named 
or  described,  or  in  the  naniie  or  description  of  any  matter  or  thing  whatsoever  therein 
named  or  described,  such  variance  shall  not  be  deemed  ground  for  an  acquittal 
of  the  (lefendaut,  unless  the  court  before  which  the  trial  shall  be  had  shall  fiud  that 
such  variance  is  material  to  the  merits  of  the  case  or  may  be  prejudicial  to  the  de- 
fendant. 

Name  of  witness  alleged  to  be  Jobn  M.  Thayer,  shown  to  be  Jeremiah;  variance  fatal.  27, 
746  (43  N.  W.,  747;  44  N.  W.,  108).    See  16,  672  (21  N.  W.,  455). 

6041  (414).  In  any  indictment  for  falsely  making,  altering,  forgiug,  printing;, 
photographing,  uttering,  disposing  of  or  putting  off  any  instrument,  it  shall  be  suffi- 
cient to  set  forth  the  purport  and  value  thereof. 

6042  (415).  In  any  indictment  for  engraving  or  making  tlie  whole  or  any 
part  of  any  inBtmment,  matter,  or  thing,  or  for  using  or  haviug  the  unlawful 
custody  or  possession  of  any  plate  or  other  material  upon  which  the  whole  or  any 

Eart  of  any  instrument,  matter,  or  thing  shall  have  been  engraved  or  made,  or  for 
aving  the  unlawful  custody  or  possession  of  any  paper  upon  which  the  whole  or 
any  part  of  any  instrument,  matter,  or  thing  shall  have  been  made  or  printed,  it 
shall  be  sufficient  to  describe  such  instrument,  matter,  or  thing  by  any  name  or  des- 
ignation by  which  the  same  may  be  usually  known. 

6043  (416).  That  in  all  other  cases  whenever  it  shall  be  necessary  to  make 
any  averment  in  any  indictment  as  to  any  instrument,  whether  the  same  con- 
sists wholly  or  in  part  of  writing,  print,  or  figures,  it  shall  be  sufficient  to  describe 
such  instrument  by  any  name  or  designation  by  which  the  same  may  be  usually 
known,  or  by  the  purport  thereof. 

6044  (417).  It  shall  be  sufficient  in  any  indictment  where  it  shall  be  neces- 
sary to  allege  an  intent  to  defraud,  to  allege  that  the  party  accused  did  the  act  with 
intent  to  defraud  without  alleging  an  intent  tO  defraud  any  particular  person 
or  body  corporate,  and  on  the  trial  of  any  such  indictment  it  shall  not  be  necessary 
to  prove  an  intent  to  defraud  any  particular  person,  but  it  shall  be  sufficient  to 
prove  that  the  party  accused  did  the  act  charged  with  the  intent  to  defraud. 

6045  (418).  When  any  offense  shall  be  committed  upon  or  in  relation  to 
any  property  belonging  to  several  partners  or  owners,  the  indictment  for  such 
offense  shall  be  deemed  sufficient  if  it  allege  such  property  belonged  to  any  one  or 
more  of  such  })artnei*s  or  owners,  without  naming  all  of  them. 

6Q46  (419).  An  indictment  for  larceny  may  contain  also  a  count  for  obtain* 
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ing  the  same  property  by  false  pretenses,  or 'a  couut  for  embezzlement 
thereof,  and  for  receiving  or  concealiu^j:  tlie  same  property,  knowing  it  to  have  been 
stolen ;  and  the  jury  may  COnyict  of  either  offense,  and  may  find  all  or  any  of 
the  persons  indicted  guilty  of  either  of  the  offenses  charged  in  the  indictment 

6047  (420).  In  every  indictment  in  which  it  shall  be  neoessary  to  make  any 
averment  as  to  any  money,  or  bank  bill,  or  notes,  United  States  treasury  notes, 
postal  and  fractional  currency,  or  other  bills,  bonds,  or  notes,  issued  by  lawful 
authority  and  intended  to  pass  and  circulate  as  money,  it  shall  be  sufficient  to  de- 
scribe such  money  or  bills,  notes,  currency,  or  bonds,  simply  as  money,  with- 
out specifying  any  particular  coin,  note,  bill,  or  bond;  and  such  allegation  shall 
be  sustained  by  proof  of  any  amount  of  coin  or  of  any  such  note,  bill,  currency,  or 
bond,  although  the  particular  species  of  coin  of  which  such  amount  was  compoeed, 
or  the  particular  nature  of  such  note,  bill,  currency,  or  bond  shall  not  be  proved. 

6048  (421).  When  an  offense  shall  be  committed  in  relation  to  any  election, 
an  indictment  for  such  offense  shall  be  deemed  sufficient  if  it  all^  that  such  elec- 
tion was  authorized  by  law,  without  stating  the  names  of  the.  officers  holding  the 
election,  or  the  persons  voted  for,  or  the  offices  to  be  filled  at  such  election. 

6049  (422j.  That  in  every  indictment  for  perjury  or  subornation  of  per- 
jury it  shall  be  sufficient  to  set  forth  the  substance  of  the  offense  charged  upon  the 
defendant,  and  before  what  court  or  authority  the  oath  or  affirmation  was  taken, 
averring  such  court  or  authority  to  have  full  power  to, administer  the  same,  together 
with  the  proper  averment  or  counts  to  falsify  the  matter  or  matters  wherein  the 
perjury  is  assigned,  without  setting  forth  any  part  of  any  record  or  proceeding,  in 
law  or  equity,  other  than  as  aforesaid,  and  without  setting  forth  the  oommisBioo  or 
authority  of  the  court,  or  other  authoritv  before  whom  the  pequry  was  committed. 

Sofficiency  of  affidavit.    23,  442  (36  N.  W.,  817). 

6050  (423).  Whenever  any  person  shall  be  liable  to  prosecution  as  the  »• 
oeiver  of  any  personal  property  that  shall  have  been  feloniously  stolen,  takeo, 
or  embezzled,  he  may  be  inucted  in  any  county  where  he  received  or  had  soch 
property,  notwithstanding  the  theft  was  committed  in  another  county, 

6051  (424).  When  an  offense  shall  be  committed  on  a  county  line,  the 
trial  may  be  in  either  county  divided  by  such  line;  and  where  any  offense  shall  be 
committed  against  the  person  of  another,  and  the  person  committing  the  ofleose 
shall  be  in  one  county,  and  the  person  receiWng  the  injury  shall  be  in  anothtf 
county,  the  trial  may  be  had  in  either  of  said  counties. 

6052  (425).  In  any  indictment  for  manslaughter,  it  shall  not  be  necessarf 
to  set  forth  the  manner  in  which,  or  the  means  by  which,  the  death  was  cansed; 
but  it  shall  be  sufficient  to  charge  that  the  defendant  did  unlawfully  kill  and  slaj 
the  deceased. 

CHAPTER  XLI. — Arrest  and  Its  Incidents  After  Indictment. 

6053  (426).  A  warrant  niay  be  issued  in  term  time  or  vacation  of  the  court, 
on  an  indictment  found  or  presentment  made  in  any  county,  and  when  directed  to 
the  sheriff  of  the  county  where  such  indictment  was  found,  or  presentment  made, 
it  shall  be  lawful  for  such  officer  to  pursue  aud  arrest  the  accused  named  in  such 
warrant,  in  any  county  of  this  state  where  he  may  be  found,  and  commit  him  to 
jail,  or  hold  him  to  bail,  as  provided  in  this  code. 

6054  (427).  When  the  party  accused  shall  reside  out  of  the  conntyjii 
which  such  indictment  was  found,  it  shall  be  lawful  to  issue  a  warrant  thereon,  di- 
rected to  the  sheriff  of  the  county  where  the  accused  shall  reside  or  may  be  fonm] 
and  it  shall  be  the  duty  of  such  officer  to  arrest  the  accused  and  convey  hin\  to  the 
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county  from  which  such  writ  was  issued^  and  there  commit  him  to  the  jail  of  said 
county,  or  hold  him  [to  bail],  as  provided  in  the  preceding  section. 

6055  (42^).  When  any  sheriff  or  other  officer  shall  be  charged  with  the  exe- 
cution of  a  warrant  issued  on  any  indictment  for  a  misdemeanor,  he  shall,  during 
the  vacation  of  the  court  from  which  the  writ  issuM,  have  authority  to  take  the 
recognizance  of  the  person  so  indicted,  together  with  sufficient  sureties,  resident 
and  ^eehoider^  in  the  county  from  which  such  writ  issued,  in  a  sum  of  not  less  than 
fifty  nor  more  than  five  hundred  dollars,  conditioned  for  the  appearance  of  such  per- 
son on  the  first  day  of  the  next  term  of  such  court. 

Da  ties  of  sherifif  in  aoceptiDg  sureties.    22,  691  (36  N.  W.,  118). 

6056  (429).  The  sheriff  or  other  officer  shall  retnm  the  said  writ  according 
to  the  command  thereof,  with  the  name  of  the  surety  or  sureties,  together  with  the 
recognizance  taken  as  aforesaid ;  and  the  i*ecognizance  so  taken  and  returned 
shall  be  filed  and  recorded  by  the  clerk  of  the  court  to  which  the  same  was  returned| 
and  may  be  proceeded  on  in  the  same  way  as  if  such  recognizance  had  been  taken  in 
said  court  during  term  time. 

6057  (430).  When  any  person  shall  have  been  indicted  for  a  felonyr  and 
the  person  so  indicted  shall  not  have  been  arrested  or  recognized  to  appear  before 
the  court,  the  court  may,  at  their  discretion,  n^ake  an  entry  of  the  cause  on  their 
joamal,  and  may  order  the  amount  in  which  the  party  [indicted]  may  be  recogniased 
for  his  appearance  by  any  officer  charged  with  the  duty  of  arresting  him. 

Taken  before  sherifif  void  as  a  ooinmon  law  obligation.     20,  81  (29  N.  W.,  184). 

6058  (431).  The  clerk  issuing  a  warrant  on  such  an  indictment  shall  endorse 
thereon  the  8Um  in  which  the  recognizance  of  the  accused  was  ordered  as  aforesaid 
to  be  taken. 

6059  (432).  The  officer  charged  with  the  execution  of  the  warrant  aforesaid 
shall  take  the  recognizance  of  the  party  accused  in  the  sum  ordered  as  aforesaid, 
together  with  good  and  sufficient  su^'eties,  conditioned  for  the  appearance  of  the  ac- 
cused at  the  return  of  the  writ  before  the  court  out  of  which  the  same  issued ;  and 
such  officer  shall  return  such  recognizance  to  the  said  court,  to  be  recorded  and 
proceded  on  as  provided  in  this  code. 

6060  (433).  All  recognizances  taken  during  vacation  of  any  court,  by  any 
judge  or  other  officer  thereof  authorized  to  take  them,  shall  be  signed  and  sealed 
by  the  parties,  and  Certified  to  by  the  officer  taking  the  same. 

6061  (434).  Whenever  any  convict  in  the  penitentiary  shall  be  indicted  for 
any  offense  committed  while  confined  therein,  said  convict  shall  remain  in  the 
custody  of  the  warden  of  said  penitentiary,  subject  to  the  order  of  the  district  court 
of  the  county  where  the  penitentiary,  in  which  such  convict  is  confined,  is  situate. 

CHAPTER  XLII. — ^Motions  and  Issues  Upon  the  Indictment. 

6062  (435).  If  there  be  at  any  time  pending  against  the  same  defendant  twO 
or  more  indictments  for  the  same  criminal  act,  the  prosecuting  attorney  shall 
be  required  to  elect  upon  which  he  will  proceed;  and  upon  trial  being  had  thereon 
the  remaining  indictment  shall  be  quashed. 

iDformation  charging  same  offense  as  defective  indictment  may  be  substituted  for  latter. 
24,  100  (38  N.  W.,  36). 

6063  (436).  The  clerk  of  the  district  court  shall,  upon  the  filing  of  any  in- 
dictment with  him,  and  after  the  person  indicted  is  in  custody  or  let  to  bail,  cause 
the  same  to  be  entered  of  record  on  the  journal  of  said  court,  and  in  case  of  the  loss 
of  the  original,  such  record  or  a  certified  copy  thereof  shall  be  used  in  the  place  thereof 
upon  the  trial  of  the  cause.     And*  within  twenty-four  (24)  hours  after  the  filing 
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of  an  indictment  for  felony,  and  in  every  other  case  on  request,  the  clerk  shall  make 
and  deliver  to  the  sheriff,  the  defendant  or  his  counsel,  a  copy  of  the  iixlici- 
ment,  and  the  sheriff  on  receiving  such  copy  shall  serve  the  same  upon  the  defend* 
ant;  and  no  one  shall  be,  without  his  assent,  arraigned  or  called  on  to  answer  to  aoy 
indictment  until  one  day  shal^  have  elapsed,  after  receiving  in  person  or  by  counsel, 
or  having  an  opportunity  to  receive  a  copy  of  such  indictment  as  aforesaid. 
All  before  '**'  added  and  section  otherwise  amended  ld77,  p.  4.     In  force  June  1. 

6064  (437).  The  court  before  whom  any  person  shall  be  indicted  for  any  of- 
fense which  is  capital,  or  punished  by  imprisonment  in  the  |>enitentiary,  is  hereby 
authorized  and  required  to  assign  to  such  person  counsel  uot  exceeding  two,  \i 
the  prisoner  has  not  the  ability  to  procure  counsel,  and  they  shall  have  full  access  to 
the  prisoner  at  all  reasonable  hours;  and  it  shall  not  be  lawful  for  the  county  clerk 
or  county  commissioners  of  any  county  in  the  state  to  audit  or  allow  an  account, 
[bill],  or  claim  hereafter  presented  by  an  attorney  or  counselor  at  law  for  services 
performed  under  the  provisions  of  this  section,  until  said  account,  bill,  or  claim 
shall  have  been  examiue<l  and  allowed  by  the  court  before  whom  said  trial  is  had, 
and  the  amount  so  allowed  for  sucjIi  services  certified  by  said  court ;  Provided,  That 
no  such  account,  bill,  or  claim  shall  in  any  case,  except  in  cases  of  homicide,  exceed 
one  hundred  dollars. 

Certificate  of  judjice  allowing  amount  is  not  conclosive  on  connty  board.  23,  766  (37  N.  W.. 
626).     Cited,  14,  19  (14  N.  W.,  549). 

6065  (438).  The  court  shall  allow  the  accused  a  reasonable  time  to  exam- 
ine the  indictment  and  prepare  exceptions  thereto. 

6066  (439).  The  accused  may  except  to  an  indictment  by:  First — A  mo- 
tion to  quash.     Second — A  plea  in  abatement.     Third — A  demurrer. 

6067  (440).  A  motion  to  quash  naay  be  made  in  all  cases  when  there  is  a 
defect  apparent  upon  the  lace  of  the  record,  including  defects  in  the  form  of  the 
indictment  or  in  the  manner  in  which  an  offense  is  charged. 

On  motion  to  qnash  where  crime  alleged  is  same  as  in  complaint  before  magistrate,  di5tru:t 
conrt  will  not  inquire  into  validity  of  latter.     24,  99  (38  N.  W.,  36). 

6068  (441).  A  plea  in  abatement  niay  be  made  when  there  is  a  defect  iu  the 
record,  which  is  shown  by  facts  extrinsic  thereto. 

Plea  on  ground  that  grand  jury  was  not  legally  selected  and  chosen  most  point  out  the  par* 
Ucnlar  cause  of  illegality.    12,  61  (10  N.  W.,  463). 

6069  (442).  The  accused  may  demur  when  the  facts  stated  in  the  indictment 
do  not  constitute  an  offense  punishable  by  the  laws  of  this  state,  or  when  the  intern 
is  not  alleged,  when  proof  of  it  is  necessary  to  make  out  the  offense  charged. 

6070  (443).  When  a  motion  to  quash,  or  a  plea  in  abatement  has  been  ad- 
judged in  favor  of  the  accused,  he  may  be  committed  or  held  to  bail  in  sucn 
sum  as  the  court  may  require  for  his  appearance  at  the  first  day  of  the  next  t^rm  ot 
said  conrt. 

6071  (444).  The  accused  shall  be  taken  to  have  waived  all  defects  which 
may  be  excepted  to  by  a  motion  to  quash,  or  a  plea  in  abatement,  by  demurring  to 
an  indictment  or  pleading  in  bar,  or  the  general  issue. 

6072  (445).  If  the  accused  shall  plead  in  abatement  that  he  is  not  indicted 
by  his  true  name,  he  must  plead  what  his  true  name  is,  which  shall  be  entered  on 
the  minutes  of  the  court,  and  after  such  entry  the  trial  and  all  other  proceedinir'^on 
the  indictment  shall  be  had  against  him  by  that  name,  referring  also  to  the  naniei>y 
which  he  is  indicted,  in  the  same  manner  in  all  respects  as  if  he  had  been  iudicted 
by  his  true  name. 

6073  (446).  To  any  plea  in  abatement  the  prosecuting  attorney  may  demur 
if  it  is  not  sufficient  in  substance,  or  he  may  reply,  setting  forth  any  facts  which 
may  show  that  there  is  no  defect  in  the  record  as  charged  in  the  plea. 
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6074  (447).  After  a  demurrer  to  an  indictment  has  been  overruledi  the  ac- 
cused may  plead  "not  guilty,"  or  in  bar. 

6075  (448).  The  accnsed  shall  be  arraigned  by  reading  to  him  the  indict* 
ment,  unless^  in  cases  of  indictments  for  misdemeauors,  the  reading  shall  be  waived 
by  the  accused  by  the  nature  of  the  charge  being  made  known  to  him,  and  he  shall 
then  be  asked  whether  he  is  guilty  or  not  guilty  of  the  offense  charged. 

6076  (449).  The  accused  may  then  offer  a  plea  in  bar  to  the  indictment  that 
he  has  before  had  judgment  of  acquittal,  or  been  convicted,  or  been  pardoned 
for  the  same  offeuse;  and  to  this  plea  the  prosecuting  attorney  may  reply  that 
there  is  no  record  of  such  acquittal  or  conviction,  or  that  there  has  been  no  pardon  ; 
and  on  the  trial  of  such  issue  to  a  jury  the  accused  must  produce  the  record  of  such 
conviction  or  acquittal,  or  the  pardon,  and  prove  that  he  is  the  same  person  charg^ 
in  the  record,  or  mentioned  in  the  pardon  ;  and  shall  be  permitted  to  adduce  such 
other  evidence  as  may  be  necessary  to  establish  the  identity  of  the  offense. 

Plea  of  former  coovictioD  shoald  show  that  the  coart  had  jarisdiction  of  the  alleged  offenie. 
6,  107.  A  demurrer  mdj  be  interposed  to  plea  in  bar.  Jnry  impaneled  and  discharged  on  account 
of  defect  in  indictment  not  good  in  bar.     16, 133  (19  N.  W.,  628);  26, 809  (41  N.  W.,  792). 

6077  (450).  No  plea  in  bar  or  abatement  shall  be  received  by  the  court  unlesa 
it  be  in  writing,  signed  by  the  accused,  and  sworn  to  before  some  competent 

*  oflBcer. 

6078  (451).  If  the  issue  on  the  plea  in  bar  be  found  against  the  defendant,  or 
if  upon  the  arraignment  the  accused  offer  no  plea  in  bar,  he  shall  plead  "  guilty" 
or  "  not  guilty ; "  but  if  he  plead  evasively,  or  stand  mute,  he  shall  be  taken  to 
have  ])lead  "  not  guilty.'^ 

6079  (452).  If  the  accused  plead  "  guilty,"  the  plea  shall  be  recorded  on 
the  indictment,  and  the  accused  shall  be  placed  in  custody  of  the  sheriff  until  sen- 
tence. 

Fall  are  to  endorse  plea  on  indictment  not  fatal.     5,  380. 

6080  (453).  If  the  accused  plead  "  not  guilty,"  the  plea  shall  be  entered 
on  the  indictment,  and  the  prosecuting  attorney  shall,  under  the  direction  of  the 
court,  designate  a  day  for  trial,  which  shall  be  a  day  of  the  term  at  which  the  plea 
is  made,  unless  the  court  for  good  reasons  continue  the  case  to  a  subsequent  term, 

6081  (454).  A  person  that  becomes  lunatic  or  insane  after  the  commission  of  a 
crime  and  misdemeanor  ought  not  to  be  tried  for  the  offense  during  the  continuance 
.of  the  lunacy  or  insanity.  If,  after  verdict  of  guilty,  and  before  judgment  is  pro- 
nounced, such  person  become  lunatic  or  insane,  then  no  judgment  shall  be  given 
while  such  lunacy  or  insanity  shall  continue.  And  if,  after  judgment  and  l)efore 
execution  of  the  sentence,  such  person  shall  become  lunatic  or  insane,  then,  in  case 
the  punishment  be  capital,  the  execution  thereof  shall  be  stayed  until  the  recovery 
of  said  person  from  the  insanity  or  lunacy.  In  all  such  cases  it  shall  be  the  duty 
of  the  court  to  impanel  a  jury  to  try  the  question  whether  the  accused  be,  at  the 
time  of  the  impaneling,  insane  or  lunatic. 

CHAPTER  XLIII.— Change  of  Venue. 

6082  (455).  All  criminal  cases  shall  be  tried  in  the  county  where  the  offense 
was  committed  unless  it  shall  appear  to  the  court  by  affidavits  that  a  fair  and  im« 
partial  trial  cannot  be  had  therein,  in  which  case  the  court  may  direct  the  person 
accused  to  be  tried  in  some  adjoining  county. 

Change  of  venue  discretionary  with  the  court.  4,  286.  Power  to  order  change  confined  tO 
district  conrt  pf  county  where  crime  is  committed.  27,  720  (43  N.  W.,  747;  44  N.  W.,  108).  It 
should  be  made  to  appear  to  the  court  by  affidavits  that  a  fair  and  impartial  verdict  cannot  be  had 
in  county  where  offense  was  committed.    5,  380. 
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6083  (456).  When  the  venue  is  changed  to  an  adjoining  county,  the  derk  of 
the  court  in  which  the  indictment  was  found  shall  make  a  certified  tranBOript  of 
all  the  proceedings  in  the  case^  which^  together  with  the  original  indictment,  he 
shall  transmit  to  the  clerk  of  the  court  to  which  the  venue  is  changed^  and  the  trial 
shall  be  conducted  in  all  respects  as  if  the  offender  had  been  indicted  in  the  coontv 
to  which  the  venue  has  been  changed.  All  costs,  ^ees,  charges,  and  expenses  accru- 
ing from  a  change  of  venue,  together  with  all  costs,  fees,  charges,  and  expenses  made 
or  incurred  in  the  trial  of,  or  in  keeping,  guarding,  and  maintaining  the  accused,  shall 
be  paid  by  the  county  in  which  the  indictment  was  found,  and  the  clerk  of  the 
trial  court  shall  make  a  statement  of  the  costs,  fees,  charges,  and  expenses  afore- 
said, and  certify  and  transmit  the  same  to  the  clerk  of  the  district  court  where  the 
indictment  was  found,  to  be  by  him  entered  upon  his  docket  and  collected  and  paid 
as  if  a  change  of  venue  had  not  been  had. 

Amended  1^3,  p.  329;  1887,  p.  667.  Tbe  expenses  of  the  county  in  which  thecaose  is  tried, 
indnding  jarorSf  bailiffs,  use  of  court  room,  etc.,  are  not  costs  to  be  borne  by  the  cocmty  when 
indictment  is  found.  10,  308  (4  N.  W.,  1055).  Money  forfeited  by  one  recognized  to  appear  in 
district  court  of  county  to  which  venue  has  been  changed,  belongs  to  such  county.  24,  390-1  (38 
N.  W.,  837). 

6084  (457).  When  a  court  has  ordered  a  change  of  venue,  a  warrant  shall 
be  issued  by  the  clerk,  directed  to  the  sheriff,  commanding  him  safely  to  convey  tbe 
prisoner  to  the  jail  of  the  county  where  he  is  to  be  tried,  there  to  be  safely  kept  by  ' 
the  jailer  thereof  until  discharged  by  due  course  of  law. 

6085  (458).  When  a  change  of  venue  is  allowed,  the  court  shall  recoffnise 
the  witnesses  on  the  part  of  the  state  to  appear  before  the  court  in  whi^  tbe 
prisoner  is  to  be  tried.  • 

CHAPTER  XLIV.— Preparation  for  Evidence. 

6086  (459).  In  all  criminal  cases  it  shall  l)e  the  duty  of  the  clerk,  upon  a 
precipe  being  filed,  to  issue  writs  of  subpoena  for  all  witnesses  named  therein,  di- 
rected to  the  sheriff  of  his  county  or  of  any  county  of  the  state  where  the  witnesGes 
reside  or  may  be  found,  which  shall  be  served  and  returned  as  in  other  cases;  and 
such  sheriff,  by  writing  endorsed  on  said  writs,  may  depute  any  disinterested  |)ersoo 
to  serve  and  return  the  same. 

6087  (460).  If  the  subpOBna  be  served  by  such  special  deputy,  it  shall  be  his 
duty,  after  serving  the  same,  to  return  thereon  the  manner  in  which  the  same  was 
served,  and  also  make  oath  or  affirmation  to  the  truth  of  said  return,  before  some 
person  competent  to  administer  oaths,  which  shall  be  endorsed  on  such  writ,  and 
the  same  shall  be  returned  according  to  the  command  thereof  by  the  person  serving 
the  same  through  the  post  office  or  otherwise. 

Cited  24,  719  (40  N.  W.,  302). 

6088  (461).  Any  person  accused  of  crime  amounting  to  felony  shall  have 
compulsory  process  to  enforce  the  attendance  of  witnesses  in  his  behalf^  and 
they  shall  be  paid  for  their  mileage  and  per  diem  the  same  fees  as  are  now,  or  may 
hereafter  be  allowed  by  law,  to  witnesses  for  the  state  in  the  prosecution  of  sudi 
accused  person,  and  in  case  such  accused  person  is  convicted  and  is  unable  to  pay 
such  mileage  and  per  diem  to  his  witnesses,  they  shall  be  paid  out  of  the  county 
treasury  of  the  county  wherein  such  crime  was  committe<l;  and  in  case  such  ac- 
cused person  is  acquitted  upon  his  trial,  the  fees  of  his  witnesses  shall  be  likewise 
paid  out  of  such  county  treasury  ;  Provided,  however,  That  in  no  case  shall  the  fees 
of  any  such  witnesses  be  so  paid,  unless  before  the  trial  of  such  accusation  such  ac- 
cused person  shall  make  and  file  his  affidavit  stating  the  names  of  his  witness^  and 
that  he  has  made  a  statement  to  his  counsel  of  the  facts  he  expects  to  prove  by  such 
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witnesses,  and  has  been  advised  by  sacb  counsel  that  their  testimony  is  material  on 
the  trial  of  such  accusation,  and  shall  also  file  an  affidavit  of  such  counsel  that  he 
de^ms  the  testimony  of  such  witnesses  necessary  and  material  on  behalf  of  such  ac- 
oosed  person,  whereupon  the  court  or  judge  shall  make  an  order  directing  that  such 
witnesses^  pot  exceeding  fifteen  in  number,  be  paid  out  of  the  county  treasury  of  the 
county  in  which  such  accusation  shall  be  made. 
Rewritten  1885,  p.  396. 

6089  (462).  Where  any  issue  of  fact  is  joined  on  any  indictment,  and  any  ma- 
terial witness  for  the  defendant  resides  out  of  the  state,  or  residing  in  the  state,  is 
sick  or  infirm,  or  is  about  to  leave  the  state  such  defendant  may  apply  in  writing 
to  the  court  in  term  time,  or  the  judge  thereof  in  vacation,  for  a  commission  to  ex- 
amine such  witness  upon  interrogatories  thereto  annexed,  and  such  court  or  judge 
may  grant  the  same,  and  order  what  and  for  how  long  a  time  notice  shall  be  given 
to  the  prosecuting  attorney  before  the  witness  shall  be  examined. 

22,358(35N.  W.,194). 

6090  (463).  The  proceedings  in  taking  the  examination  of  such  witness  and 
returning  it  to  the  court  shall  be  governed  in  all.  respects  as  the  taking  of  deposi- 
tiona  in  all  civil  cases. 

OHAPTER  XLV.— Trial  op  Indictments. 

6091  (464).  No  person  indicted  for  a  felony  shall  be  tried  unless  personally 
present  during  the  trial.  Persons  indicted  for  a  misdemeanor  may,  at  their  own 
request,  by  leave  of  the  court,  be  put  on  trial  in  their  absence.  The  request  shall 
be  in  writing,  and  entered  on  the  journal  of  the  court. 

Prisoner  mast  be  present  nt  his  his  trial.  4,226.  Cannot  waiye  this  right.  1,391.  Argu- 
ments on  motions  and  demurrers,  before  commencement  of  trial,  may  be  beard  in  absence  of  aecased. 
29,  441  (45  N.  W.,  451).  If  statntory  requirement  not  complied  with,  judgment  will  be  reyersed. 
4,  *i3H.  Presence  of  prisoner  neoeasary  at  the  place  where  the  homicide  was  alleged  to  have  been 
committed.     5, 353. 

6092  (465).  When  two  or  more  persons  are  indicted  for  felony,  each  per- 
son 80  indicted  shall,  on  application  to  the  court  for  that  purpose,  be  separately 
tried,  *and  every  person  charged  with  felony  shall  be  furnished,  previous  to  his 
trial,  with  a  copy  of  the  indictment,  and  at  his  request,  with  a  list  of  the  witnesses 
upon  whose  testimony  the  indictment  was  found. 

All  aOer  *  added  1875,  p.  17. 

Sec  6093.  *'An  act  to  provide  ibr  a  gpeeial  venire  in  certain  cases. "  1881,  p.  213.  In  force 
February  28. 

6093.  That  when  two  or  more  persons  shall  have  been  chained  together  in 
the  same  indictment  or  information  with  a  crime,  and  one  or  more.siiali  have  de- 
manded a  separate  trial,  and  had  the  same,  and  when  the  court  shall  be  satisfied, 
by  reason  of  the  same  evidence  being  required  in  the  further  trial  of  parties  to  the 
same  indictment  or  information,  that  the  regular  panel  and  bystanders  are  incom- 
petent because  of  having  heard  the  evidence,  to  sit  in  further  causes  in  the  same 
indictment  or  information,  then  it  shall  be  lawful  for  the  court  to  require  the  clerk 
of  the  court  to  write  the  names  of  sixty  electors  of  the  county  wherein  said  cause  is 
being  tried,  each  upon  a  separate  slip  of  paper,  and  place  the  same  in  a  box,  and 
after  the  same  shall  have  been  thoroughly  mixed,  to  draw  therefrom  such  a  number 
as  in  the  opinion  of  the  court  will  be  sufficient  from  which  to  select  a  jury  to  hear 
said  cause,  and  the  electors  whose  names  are  so  drawn  shall  be  summoned  by  the 
sheriff  to  forthwith  appear  before  the  court,  and  after  having  been  examined,  such 
as  are  found  competent  and  shall  have  no  lawful  excuse  for  not  serving  as  jurors 
shall  constitute  a  special  venire  from  which  the  court  shall  proceed  to  have  a  jury 
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impaneled  for  the.  trial  of  the  cause,  and  the  court  may  repeat  the  exercise  of  this 

Eower  until  all  the  parties  charged  in  the  same  indictment  or  information  shall  have 
een  tried. 

6094  (466).  In  all  [criminal]  cases,  except  as  may  be  otherwise  expressly  pro- 
vided, the  jury  summoned  and  im[)aneled  according  to  the  provisions  of  the  laws 
in  force  relating  to  the  summoning  and  impaneling  of  juries  in  other  cases,  shall  try 
the  accused. 

Jarore  are  not  jadges  of  the  law.     14,  63  (15  N.  W.,  357). 

6095  (467).  Every  person  arraigned  for  any  crime  punishable  with  death  shall 
be  admitte<I,  on  his  trial,  to  a  peremptory  challenge  of  sixteen  jurors,  and  no 
more ;  and  every  person  arraigned  for  any  ofiense  that  may  be  punishable  by  im- 
prisonment for  a  term  exceeding  eighteen  months  shall  be  admitted  to  a  peremptory 
challenge  of  eight  jurors;  and  in  all  other  criminal  trials  the  defendant  shall  be  al- 
lowed a  peremptory  challenge  of  six  jurors.  The  attorney  prosecuting  on  l>ehalf  of 
the  state  shall  be  admttted  to  a  peremptory  challenge  of  six  jurors,  in  all  cases  where 
the  offense  charged  i^  punishable  with  death,  and  of  three  jurors  in  all  other  cases. 

Prisoner  waiving  his  challenge  cannot  object  to  a  disqnalified  juror  when  he  knew  of  sodi 
disqnalification  at  the  tjlme.  4,  74;  21,  436  (32  N.  W.,  213).  Error  in  overrnling  challenge  for 
cause,  of  one  shown  to  be  biased,  not  cared  by  subeeqaeni  peremptory  challenge  on  part  of  defense. 
27,  fi33  (43  N.  W.,  404). 

G096  (468).  The  following  shall  be  good  causes  for  challenge  to  any  person 
called  as  a  juror  on  the  trial  of  any  indictment:  First — ^That  he  was  a  member  of 
the  grand  jury  which  found  the  indictment.  Second — That  he  .has  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  accused;  Providedy  That  if  a 
juror  shall  state  that  he  has  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  the  court  shall  thereupon  proceed  to  examine,  on  oath,  such 
juror  as  to  the  ground  of  such  opinion  ;  and  if  it  shall  appear  to  have  been  founded 
upon  reading  newspaper  statements,  communications,  comments,  or  reports,  or  upon 
rumor,  or  hearsay,  and  not  upon  conversations  with  witnesses  of  the  traDsactiona,  cm" 
reading  reports  of  their  testimony,  or  hearing  them  testify,  and  the  juror  shall  say,  on 
oath,  that  he  feels  able  notwithstanding  such  opinion  to  render  an  impartial  verdict 
upon  the  law  and  the  evidence,  the  court,  if  satisfied  that  such  juror  is  impartial, 
and  will  render  such  verdict,  may,  in  its  discretion,  admit  such  juror  as  competent 
to  serve  in  such  case.  Uiird — In  indictments  for  an  offense  the  punishment  whereof 
is  capital,  that  his  opinions  are  such  as  to  preclude  him  from  finding  the  accused  gailty 
of  an  oifense  punishable  with  death.  Fourth — That  he  is  a  relation,  within  the.fifUi 
degree,  to  the  person  alleged  to  be  injured,  or  attempted  to  be  injured,  or  to  the  per- 
son on  whose  complaint  the  prosecution  was  instituted  or  to  the  defendant.  F^lh — 
That  he  has  served  on  a  petit  jury  which  was  sworn  in  the  same  cause  against  the 
same  defendant,  and  which  the  jury  either  rendered  a  verdict  which  was  set  aside,  or 
was  (iischarged  after  hearing  the  evidence.  Sixth — That  he  served  as  a  juror  in  a 
civil  ease  brought  against  the  defendant  for  the  same  act.  Seventh — ^Tbat  he  has 
been  in  good  faith  subpcenaed  as  a  witness  in  the  case.  Eighth — That  he  is  an 
habitual  drunkard.  Ninth — The  same  challenges  shall  be  allowed  in  criminal  prose- 
cutions that  are  allowed  to  parties  in  civil  cases. 

If  a  proposed  jnror  is  a  relative  within  the  fifth  degree  to  a  defendant  it  is  ground  of  challenge. 
20,  237  (29  N.  W.,  911).  The  failure  to  interrogate  a  jaror  on  his  voir  dire  as  to  his  residence,  is 
a  waiver  of  the  objection  that  he  was  not  a  resident  of  the  county.  12,  491  (11  K.  W.,  744). 
Questions  on  voir  dire  examination  should  be  confined  strictly  to  juror's  feeling  as  to  bias.  87, 
707  (43  N.  W.,  747;  44  N.  W.,  108).  Juror  shown  to  be  incompetent  from  statements  on  w«r 
dire.  27,  631  (43  N.  W.,  404).  When  it  appears  that  juror  has  formed  an  opinion  from  reading 
reports  of  testimony,  though  he  might  swear  that  he  could  render  an  impartial  verdict,  yet  he  is 
incompetent.  5,  33.  Juryman  who  thought  he  could  ''return  a  fair  and  impartial  veidict  bvl 
might  lean  a  little  the  other  way,"  held  incompetent.     4,  545.    One  who  disdoaea  that  be  haiaa 
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•pinion  which  will  require  evidence  to  remove,  disqualified,  though  he  thinks  he  conld  render  an 
impartial  verdict  29,  445  (45  N.  W.,  451).  An  opinion  based  npon  a  hypothecated  case  may 
not  disqualify  a  man  as  a  jnror.  16,  384  (19  N.  W.,  489).  Mere  impressions  will  not  disqaalify. 
5|  415.  When  juror's  oonyictions  are  such  that  in  a  ease  depending  upon  circumstantial  evidenoe 
would  preclude  him  fh>m  returning  a  verdict  of  guilly,  if  the  punishment  would  be  death,  juror  is 
incompetent.     8,  412.    See  4, 75;  4,  548;  6,  31;  5, 182;  22,  523  (35  N.  W.,  405). 

6097  (469).  All  challenges  for  cause  shall  be  tried  by  the  court,  on  the 
oath  of  the  person  challeuged,  or  oo  other  evidence,  and  such  challenge  shall  be 
made  before  the  jury  is  sworn,  and  not  afterward. 

6098  (470).  If  two  or  more  persons  be  put  on  trial  at  the  same  time,  each 
must  be  allowed  his  separate  peremptory  challenge. 

6099  (471).  When  all  challenees  have  been  made>  the  following  oath  shall  be 

administered:  "You  shall  well  and  truly  try,  and  true  deliverance  make,  between 

the  state  of  Nebraska  and  the  prisoner  at  the  bar  (giving  his  or  her  name);  so  help 

you  God.*' 

Any  agreement  of  the  Jniy  to  avoid  agreeing  npon  a  yerdict  is  a  Tiolation  of  this  oath.  10, 
104  (4  N.  W.,  422). 

6100  (472).  Any  inror  shall  be  allowed  to  make  affirmation,  and  the  words 
'Uhis  you  do  as  you  shall  answer  under  the  pains  and  penalties  of  perjury  ^^  shall  be 
substituted  instead  of  the  words  **80  help  you  God.'' 

6101  (473).  No  person  shall  be  disqualified  as  a  witness  in  any  criminal 
prosecution,  by  reason  of  his  interest  in  tiie  event  of  the  same,  as  a  party  or  other- 
wise, or  by  reason  of  his  conviction  of  any  crime,  but  such  interest  or  conviction 
may  be  shown  for  the  purpose  of  affecting  his  credibility.  In  the  trial  of  all 
indictments,  complaints,  and  other  proceedings  against  persons  charged  with  the 
commission  of  crimes  or  offenses,  the  person  so  cluirged  shall,  at  his  own  request, 
but  not  otherwise,  be  deemed  a  competent  witness ;  nor  shall  the  neglect  or  re- 
fusal to  testify  create  any  presumption  against  him,  nor  shall  any  reference  be  made 
to,  nor  any  comment  upon,  such  neglect  or  refusal. 

Confessions  to  be  admissible  should  be  made  voluntarily  and  without  inducement  of  any  kind. 
4,  230.  Witness's  interest  in  the  case  to  be  considered.  8,  418.  All  statements  made  by  a  prisoner 
are  to  be  taken  together.     8,  86. 

6102  (474).  When  two  or  more  persons  shall  be  indicted  together,  the  court 
may,  at  any  time  before  the  defendant  has  gone  into  his  defense,  direct  any  one  of 
the  defendants  to  be  discharged  that  he  may  be  a  witness  for  the  state.  An 
accused  may,  also,  when  there  is  not  sufficient  evidence  to  put  him  upon  his 
defense,  be  discharged  by  the  court;  or,  if  not  discharged  by  the  court,  shall  be 
entitled  to  the  immediate  verdict  of  the  jury,  for  the  purpose  of  giving  evidence 
for  others  accused  with  him;  such  order  of  discharge  in  either  case  shall  be  a  bar 
to  another  prosecution  for  the  same  offense. 

One  jointly  indicted  is  a  competent  witness.     5,  35. 

6103  (475).  In  trials  for  taking  a  woman  away  with  intent  to  force  her  to  be 
married,  or  defiled,  and  for  seduction,  for  the  purpose  of  prostitution,  no  COnyio- 
tion  shall  be  had  on  the  evidence  of  the  female  offended  against,  unsupported 
by  other  evidence. 

6104  (476).  In  trials  for  conspiracy,  in  cases  when  an  overt  act  is  required 
by  law  to  consummate  the  offense,  no  conviction  shall  be  had  unless  one  or  more 
overt  acts  be  expressly  alleged  in  the  indictment,  nor  unleas  one  or  more  of  the  acts 
so  alleged  be  proved  on  trial;  but  other  overt  acts  not  alleged  in  the  indictment  may 
be  given  in  evidence  on  the  part  of  the  prosecution. 

(»105  (477).  In  trials  for  treason,  no  evidence  shall  be  given  of  any  overt 
act  that  is  not  expressly  laid  in  the  indictment ;  and  no  conviction  shall  be  had  upon 
any  indictment  for  said  offense,  unless  one  or  more  overt  acts  be  expressly  allied 
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therein.  No  person  shall  be  convicted  of  treason  but  by  the  testimony  of  two  law- 
ful witnesses  to  the  same  overt  act  of  treason  whereof  he  stands  indicted^  unless  he 
confesses  to  the  same  in  open  court;  and  no  person  shall  be  convicted  of  an  offense 
under  the  twenty-third  or  twenty-fourth  section  of  this  code,  but  by  the  testimony 
of  two  credible  witnesses,  unless  the  person  indicted  confesses  his  guilt  in  open 
court 

6106  (478).  After  the  jury  has  been  impaneled  and  sworn,  the  trial  shall 
proceed  in  the  following  order:  First — The  counsel  for  the  state  must  state  the 
case  of  the  prosecution,  and  may  bri^y  state  the  evidence  by  whidi  be  expects  to 
sustain  it.  Second — The  defendant  or  his  counsel  must  then  state  his  defense,  and 
may  briefly  state  the  evidence  he  expects  to  offer  in  support  of  it  Third — ^Thc 
state  must  first  produce  its  evidence;  the  defendant  will  then  produce  his  evidence. 
Fourth — The  state  will  then  be  confined  to  rebutting  evidence,  unless  the  court,  for 
ffood  reason,  in  furtherance  of  justice,  shall  permit  it  to  offer  evidence  in  chie£ 
Mfih — When  the  evidence  is  concluded,  either  party  may  request  instructiooB  to  the 
jury  on  points  of  law,  which  shall  be  given  or  refused  by  the  court;  which  instruc- 
tions shall  be  reduced  to  writing  if  either  party  require  it.  Sixth — ^When  the  evi- 
dence is  concluded^  unless  the  case  is  submitted  without  argument,  the  counsel  for 
the  state  shall  commence^  the  defendant  or  his  counsel  follow,  and  the  counsel  fi)r 
the  state  conclude  the  argument  to  the  jury.  Seventh — The  court,  after  the  argu- 
ment is  conclude,  shall  immediately,  and  before  proceeding  with  other  business^ 
charge  the  jury;  which  charge^  or  any  charge  given  after  the  conclusion  of  the  ar- 
gument, shall  be  reduced  to  writing  by  the  court,  if  either  party  request  it,  bdbre 
the  argument  to  the  jury  is  commenced;  and  such  charge  or  charges,  or  any  other 
charge  or  instruction  provided  for  in  this  section,  when  so  written  and  given,  shall 
in  no  case  be  orally  qualified,  modified,  or  in  manner  explained  to  the  jury  by  the 
court;  and  all  written  charges  and  instructions  shall  be  taken  by  the  jury  in  their 
retirement  and  returned  with  their  verdict  into  court,  and  shall  remain  on  file  with 
the  papers  of  the  case. 

Order  of  introdQction  of  testimoDy  discretionary  with  the  court  7»  337.  Prosecntor  maj 
reopen  his  case  and  introdnoe  testimony  even  after  defense  has  examined  witnesses.  7»  341.  &- 
aminatioQ  of  witnesses.  7»  340.  Interested  witnesses.  5,  384.  Improper  oondact  of  counsel 
daring  trial.    8,  89.     Rale  goreming  addresses  of  oonnseL     28,  762  (37  N.  W.,  630). 

6107  (479).  Whenever  in  the  opinion  of  the  court  it  is  proper  for  the  juiy  to^ 
have  a  yiew  of  the  pla06  in  which  any  material  fact  occurred^  it  may  order  tfaem 
to  be  conducted  in  a  oodj,  under  the  charge  of  the  sheriff,  to  the  place  which  shall 
be  shown  to  them  by  some  person  appointed  by  the  court.  While  the  jury  are 
thus  absent,  no  person  other  than  the  sheriff  having  then  in  charge,  and  the  person 
appointed  to  show  them  the  place,  shall  speak  to  them  on  any  subjectconneoted  with 
the  trial. 

Jury  may  view  place,  bnt  should  yiew  in  the  presence  of  prisoner,  anlees  prisoner  waives 
right.     6, 35. 

6108  (480).  When  it  shall  appear  at  any  time  before  the  verdict  that  a  mis- 
take has  been  made  in  charging  the  proper  offenBO,  the  accused  shall  not  be 
discharged  if  there  appear  to  be  good  cause  to  detain  him  in  custody;  but  the  court 
must  recognize  him  to  answer  to  the  offense  on  the  first  day  of  the  next  term  of 
such  court;  and  shall,  if  necessary,  likewise  recognize  the  witneases  to  appear  and 
testify. 

6109  (481).  When  a  jury  has  been  impaneled  in  a  case  contemplated  by  the 
preceding  section^  such  jury  may  be  discharged  without  prejudice  to  the  prose- 
cution. 

Papers  strickeo  from  the  files  oo  part  of  the  case  unless  brought  in  by  order  of  ooort,  or  ptt^ 
•efTod  in  bill  of  exceptions.     7,  354. 
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6110  (482).  In  all  cases  where  a  defeodant  shall  feel  hiDiself  aggrieved  by  any 
opinion  or  decision  of  the  coiirt^  he  may  present  iiis  bill  of  exceptions  thereto; 
and  it  shall  be  the  duty  of  the  court  to  sign  and  seal  the  same;  and  the  takings  pre- 
paring^ and  signing^  and  sealing  of  said  bill  shall  be  governed  by  the  rules  estab- 
lished in  such  matters  in  civil  cases.  Where  the  ground  of  exception  is  that  the 
verdict  is  not  sustained  by  sujBBcient  evidence,  or  is  contrary  to  law,  and  the  court 
has  overruled  a  motion  for  a  new  trial  made  on  that  ground,  the  bill  of  exceptions 
shall  set  out  the  evidence.  The  bill  of  exceptions,  when  signed  and  sealed,  shall 
be  made  a  part  of  the  record,  and  shall  have  the  same  force  and  effect  as  in  civil 
cases. 

6111  (483).  The  prosecuting  attorney  may  take  exceptions  to  any  opin- 
ion or  decision  of  the  court  during  the  prosecution  of  the  cause;  and  the  bill  con- 
taining the  exceptions,  upon  being  presented,  shall,  if  it  be  conformable  to  the  truth, 
be  signed  and  s^ed  by  the  court,  which  bill  shall  be  made  a  part  of  the  record,  and 
be  in  all  respects  governed  by  the  rules  established  as  to  bills  of  exceptions  in  civil 
cases,  except  as  herein  provided. 

Prosecuting  attoniey  must  obtain  leaTO  of  supreme  court  before  filing  bill  of  exceptions.  12, 
366  and  386  (11  N.  W.,  459). 

6112  (484).  When  a  case  is  finally  sujbmitted  to  the  jury,  they  must  be 
kept  together  in  some  convenient  place,  under  the  charge  of  an  officer,  until  they 
agree  upon  a  verdict,  or  are  discharged  by  the  court.  The  officer  having  them  in 
charge  shall  not  suffer  any  communication  to  be  made  to  them,  or  make  any  him- 
self, except  to  ask  them  whether  they  have  agreed  upon  a  verdict,  unless  by  order 
of  the  court;  nor  shall  he  communicate  to  any  one,  before  the  verdict  is  delivered, 
any  matter  in  relation  to  the  state  of  their  deliberations.  If  the  jury  are  permitted 
to  separate  during  the  trial,  they  shall  be  admonished  by  the  court  that  it  is  their 
duty  not  to  converse  with,  or  suffer  themselves  to  be  addressed  by  any  other  person 
on  the  subject  of  the  trial,  or  to  listen  to  any  conversation  on  the  subject,  and  it  is 
their  duty  not  to  form  or  express  an  opinion  thereon  until  the  cause  is  finally  sub- 
mitted to  them. 

Jury  may  be  permitted  to  separate  during  adjournment  in  trial  of  capital  cases.  8,  93;  8| 
412.  Misconduct  of  juror  in  reading  from  copy  of  statutes,  held,  to  vitiate  verdict.  24,  808-9  (4u 
H.  W.,  317).  Presence  of  bailiff  in  jury-room  vitiates  verdict.  24,  717  (40  N.  W.,  302).  Affida- 
▼ita  of  jurors  for  purpose  of  avoiding  a  verdict.    24, 804  (40  N.  W.,  317). 

6113  (485).  In  case  a  jury  shall  be  discharged  on  account  of  sickness  of  a 
juror,  or  other  accident  or  calamity  requiring  tneir  discharge,  or  after  they  have 
been  kept  so.long  together  that  there  is  no  probability  of  agreeing,  the  court  shall, 
upon  directing  the  discharge,  order  that  the  reasons  for  such  discharge  shall  be 
entered  upon  the  journal;  and  such  discharge  shall  be  without  prejudice  to  the 
prosecution. 

Record  must  show  the  necessity  for  discharge.     18,  457  (25  N.  W.,  722). 

6114  (486).  When  the  jury  have  agreed  upon  their  verdict  they  must  be 
conducted  into  court  by  the  officer  having  them  in  charge.  Before  the  veixlict  is 
accepted  the  jury  may  be  polled  at  the  request  of  either  the  prosecuting  attorney 
or  the  defendant. 

A  verdict. to  be  of  anj  validity  most  be  delivered  in  open  court.  A  privy  verdict  is  invalid. 
10,  107  (4  N.  W.,  420).    Verdict  signed  by  all  the  jurors  is  good.    7,  342. 

6115  (487).  Upon  an  indictment  for  an  offense  consisting  of  different  de- 
grees the  jury  may  find  the  defendant  not  guilty  of  the  degree  charged,  and 
guilty  of  any  degree  inferior  thereto,  and  upon  an  indictment  for  any  offense  the 
jury  may  find  the  defentlaut  not  guilty  of  the  offense  but  guilty  of  an  attempt  to 
commit  the  same^  where  such  an  attempt  is  an  offense. 
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6116  (488).  When  the  indictment  charges  an  oflfense  against  the  property 
of  another,  by  larceny,  eml)ezzlement,  or  obtaining  under  false  pretenses,  the  jorr, 
on  conviction,  shall  ascertain  and  declare  in  their  verdict  the  value  of  the  property 
stolen,  embezzled,  or  falsely  obtained. 

Jary  mast  find  Taln«  of  property  stolen,  embeuled,  or  felonioosly  obtained.     22,  420  (35  N. 

W.,202). 

6117  (489).  That  in  all  trials  for  murder  the  jury  before  whom  such  trial  is 
bad,  if  they  find  the  prisoner  guilty  thereof,  shall  ascertain  in  their  Terdict 
whether  it  be  murder  in  the  first  or  second  degree,  or  manslaughter;  and  if  such 
person  be  convicted  by  confession  in  open  court,  the  court  shall  proceed  by  exami- 
nation of  witnesses,  in  open  court,  to  determine  the  degree  of  the  crime,  aod  shall 
pronounce  sentence  acconjingly. 

A  verdict  of  ''fcnHty  "  which  does  not  fix  the  degree  will  not  rapport  a  sentence.  6,  342; 
18,  405  (25  N.  W.,  673).  Verdict  good  if  signed  bj  all  the  jarors,  and  may  be  signed  by  foreman 
in  presence  and  with  consent  of  others  without  returning  to  jary  room.  7,  342.  General  Terdkt 
^afficient.  6,  418.  A  verdict  which  omits  the  name  of  the  defendant  fatally  defective.  6,  341. 
Indictment  may  contain  count  for  murder  in  first  degree,  with  one  for  murder  in  second  dcgrcaaod 
for  manslaughter,  when  but  one  homicide  is  charged.  12,  64  (10  K.  W.,  46.3).  To  constitnte 
murder  in  the  first  degree  it  is  necessary  to  prove  that  the  act  was  done  unlawfully,  maliciously, 
with  deliberation  and  premeditation.  9*248  (IN.W.,857).  On  a  second  trial  maybe  foood 
guUty  of  a  higher  crime  than  on  first  18,  64  (24  N.  W.,  390).  Cited,  4,  228;  12,  381  (11  N. 
W.,  494);  24,  845  (40  N.  W.,  420).     Cited  and  construed,  11, 12  (7  N.  W.,  444). 

Sec.  6118.  "An  act  to  anthorize  the  judge  of  the  district  court  to  designate  the  county  where 
an  indictment  may  be  found,  and  the  person  tried,  for  any  felonious  ofibnse  charged  tt>  have  been 
committed  in  any  unorganized  county  or  territory  of  this  state,  or  in  any  county  where  no  district 
courts  are  held,  and  to  provide  for  the  payment  of  fees  and  expenses  incurred  in  the  arrest  and 
prosecution  of  such  person/'  etc  1879,  p.  62.  In  force  February  24.  (Repealing  act  of  1875,  p. 
31.) 

6118.  That  it  shall  be  lawful  for  the  judge  of  any  judicial  district  court  withb 
the  state  of  Nebraska^  where  it  has  been  made  to  appear  to  him  that  a  crime  has 
been  committed  amounting  to  felony,  within  any  unorg^LIlized  COnnty  or 
territory^  or  in  any  county  where  no  terms  ot  the  district  court  of  this  state  are 
lieldy  attached  to  or  in  his  said  district,  for  judicial  or  other  purposes,  to  designate 
the  county  in  his  district  wherein  the  alleged  offense  may  be  inquired  into  by  the 
grand  jury,  and  in  case  an  indictment  found,  the  person  or  persons  so  indicted  tried  ; 
Pravidedy  Nothing  herein  shall  prevent  the  person  or  persons  indicted,  upon  a  l^al 
and  proper  application,  removing  the  trial  thereof  to  some  other  county  in  the  same 
judicial  district;  And  provided  furtherj  That  all  costs  and  expenses  for  the  arrest 
and  prosecution  of  such  person  or  persons  shall  be  paid  out  of  the  general  fund  of 
the  state;  And  provided  further,  That  no  bill  for  costs  or  expenses  shall  be  audited 
and  paid  without  the  certificate  of  the  presiding  judge  of  said  district  that  saidsoT- 
ices  have  been  performed,  and  that  the  account  is  correct. 

CHAPTER  XLVI. — Motions  for  New  Trial  and  for  Arrest  op  Jxn>e- 

MENT. 

6119  (490).  A  new  trial,  after  a  verdict  of  conviction,  may  be  granted  cm  the 
application  of  the  defendant,  for  any  of  the  following  reaJEKMlS,  afleoti^g  materially 
his  substantial  rights:  First — Irregularity  in  the  proceedings  of  the  court,  or  the 
prosecuting  attorney,  or  the  witnesses  for  the  state,  or  any  order  of  the  court,  or 
al)use  of  discretion,  by  which  the  defendant  was  prevented  from  having  a  fair  trial. 
Second — Misconduct  of  the  jury,  or  the  prosecuting  attorney,  or  of  the  witnesses  for 
the  state.  Third — Accident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against.  Fourth — ^That  the  verdict  is  not  sustained  by  sufficient  evidence 
or  is  contrary  to  law.     Fifth — Newly  discovered  evidence  material  for  the  defendant^ 
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which  he  conid  not,  with  reasonable  diligence,  have  discovered  and  produced  at  the 

trial.     Sixth — Error  of  law  occurring  at  the  trial. 

Application  for  a  new  trial  mast  be  made  if  at  all  at  the  same  term  at  which  the  verdict  was 
rendered  and  within  three  days  unless  unavoidably  prevented.  21,  327  (32  N.  W.,  69).  Held, 
not  to  apply  to  a  criminal  case  after  the  trial  term.  10,  644  (28  N.  W.,  323).  MiscoiMnct  of  at- 
torney not  ground  unless  excepted  to.  20,  172(29  N.  W.,  292).  Will  not  grant  a  new  trial  for 
the  reason  that  a  juror  had  expressed  an  opinion  unfavorable  to  prisoner  before  the  trial,  unless  it  ap- 
pears from  the  affidavit  of  both  prisoner  and  counsel  that  neither  of  them  had  knowledge  of  such 
opinion  before  verdict.  7,  350.  New  trial  will  not  be  granted  on  ground  of  newiy  discovered  evi- 
dence when  such  evidence  is  merely  cumulative.     8,  415.     Cited,  10,  103  (4  N.  W.,  422). 

6120  (491).  The  application  for  a  new  trial  shall  be  by  motion  upon  written 
grounds,  filed  at  the  term  the  verdict  is  rendered,  and  shall,  except  for  the  cause 
of  newly  discovered  evidence  material  for  the  party  applying,  which  he  could  not 
with  reasonable  diligence  have  discovered  and  produced  at  the  trial,  or  [be]  within 
three  days  after  the  verdict  was  rendered,  unless  unavoidably  prevented.  *In  as- 
signing the  grounds  of  such  motion,  it  shall  be  sufficient  to  assign  the  same  in  the 
language  of  the  statute,  and  without  further  or  other  particularity. 

All  after  *  added  1881,  p.  212. 

6121  (492).  The  causes  enumerated  in  subdivisions  two,  three,  and  five  of  sec- 
tion four  hundred  and  ninety  must  be  sustained  by  affidavits  showing  their  truth, 
and  may  be  controverted  by  affidavits. 

6122  (493).  A  motion  in  aixest  of  judgment  may  be  granted  by  the  court 
for  either  of  the  following  causes:  First — That  the  grand  jury  which  found  th(^ 
indictment  had  no  legal  authority  to  inquire  into  the  offense  charged,  by  reason  of 
it  not  being  within  the  jurisdiction  of  the  court.  Second — That  the  facts  stated  in 
the  indictment  do  not  constitute  an  offense. 

6123  (494).  No  judgment  can  be  arrested  for  a  defect  in  form.  The  effect 
of  allowing  a  motion  in  arrest  of  judgment  shall  be  to  place  the  defendant  in  the 
same  position  with  respect  to  the  prosecution  as  before  the  indictment  was  found. 
If,  from  the  evidence  on  trial,  there  shall  be  sufficient  reason  to  believe  him  to  be 
guilty  of  an  offense,  the  court  shall  order  him  to  enter  into  a  recognizance,  with  suf- 
ficient security  conditioned  for  his  appearance  at  the  first  day  of  the  next  term  of 
the  same  court ;  otherwise,  the  defendant  shall  be  discharged. 

CHAPTER  XLVII.— Judgment  and  Sentence. 

6124  (495).  Before  the  sentence  is  pronounced,  the  defendant  must  be  in- 
ibrmed  by  the  court  of  the  verdict  of  the  jury,  and  asked  whether  he  has  any- 
thing to  say  why  judgment  should  not  be  pronounced  against  him. 

Sentence  within  the  limit  of  the  law  discretionary  with  court.  6,  550.  If  statate  not  com- 
plied with  canse  wiU  be  remanded.  4,  233.  New  trial  will  be  granted  though  no  exception  taken 
to  error  of  court.    4,  530. 

6125  (496).  If  the  defendant  have  nothing  to  say,  or  if  he  show  no  good 
and  sufficient  cause  why  judgment  should  not  be  pronounced,  the  court  shall  pro- 
ceed to  pronounce  judgment  as  provided  by  law. 

6126  (497).  Whenever  a  fine  shall  be  the  whole  or  part  of  a  sentence,  the  court 
may,  in  its  discretion,  order  that  the  person  sentenced  shall  remain  confined  in  the 
county  jail  until  the  amount  of  such  fine  and  costs  are  paid. 

6127  (498).  In  all  cases  when  any  person  shall  be  convicted  of  any  offense  by 
this  code  declared  criminal,  and  made  punishable  by  imprisonment  in  the  peni- 
tentiary, the  court  shall  declare  in  their  sentence  for  what  period  of  time, 
within  the  respective  perio<ls  prescribed  by  law,  such  convict  shall  be  imprisoned  at 
hard  labor  in  the  penitentiary,  and  shall,  moreover,  determine  and  declare  in  their 
sentence  whether  any,  and  if  any,  for  what  period  of  time,  such  convict  shall  be 
kept  in  solitary  confinement  in  the  cells  of  the  penitentiary,  without  labor. 
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6128  (499).  Any  person  convicted  of  any  offense  against  the  provisions  of  ftis 
act  may  be  required  by  the  court  to  enter  into  a  recognizance  with  sufficient  surety, 
in  such  sum  as  the  court  may  deem  pro|>er,  to  keep  the  peace  and  be  of  good  t*- 
havior  for  such  lenjjth  of  time,  not  exceeding  two  years,  as  the  court  shall  direct; 
and  the  court  may  order  such  person  to  stand  committed  until  such  order  be  oom- 
ph'ed  with,  or  such  person  be  otherwise  discharged  by  due  course  of  law. 

6129  (500).  In  all  cases  wherein  courts  or  magistrates  have  now  or  naay  here- 
after have  the  power  to  punish  offenses  either  in  whole  or  in  part,  by  requiring  tiw 
offender  to  pay  a  fine  or  cOSts,  or  both,  the  said  courts  or  magistrates  may  make  it 
a  part  of  the  sentence  that  the  party  stand  committed  and  be  imprisoued  in  the 
jail  of  the  proper  county  mitil  the  same  be  paid,  or  secured  to  be  paid,  or  the  de- 
fendant is  otherwise  discharged  according  to  law. 

6130  (501\  In  every  case  of  conviction  of  any  person  for  felony  or  misde- 
meanor, it  shall  be  the  duty  of  the  court  or  magistrate  to  render  judgment  for  the 
costs  of  prosecution  against  the  person  convicted. 

6131  (502).  When  any  court  or  magistrate  shall  sentence  any  convict  tO  im- 
prisonment in  the  jail  of  the  county  as  a  punishment  for  the  offense  committed,  the 
judgment  and  sentence  shall  require  that  the  convict  be  imprisoned  in  the  cell  of 
the  jail  of  the  county,  or  that  he  be  kept  at  hard  labor  in  the  jail,  in  the  discretioo 
of  the  court  or  magistrate;  and  when  the  imprisonment  is  to  be  without  labor,  the 
sentence  may  require  the  convict  to  be  fed  on  bread  and  water  only,  the  whole  or 
any  part  of  the  term  of  imprisonment. 

CHAPTER  XLVIII.— Procebdincb  in  Error, 

6132  (503).  When  a  person  shall  be  convicted  of  an  offBuse,  and  shall  gi?e 
notice  to  the  court  of  his  intention  to  apply  for  a  writ  of  eZTOr,  the  court  may,  ti 
its  discretion,  on  application  of  the  person  so  convicted,  suspend  the  execution 
of  the  sentence  or  judgment  against  him  until  the  next  term  of  the  court,  or  for  soch 
period,  not  beyond  the  session  of  the  court,  nor  beyond  the  next  term  of  the  su- 
preme court,  as  will  give  the  person  so  convicted  a  reasonable  time  to  apply  for  sod 
writ;  Provided,  When  any  such  conviction  is  of  an  offense  the  panishment  whereof 
is  capital,  at  least  one  hundred  days  shall  intervene  between  the  date  of  soch  sen- 
tence  and  judgment,  and  days  appointed  for  the  execution  thereof. 

6133  (504).  No  court  shall  suspend  the  execution  of  the  sentence  or  judg- 
ment against  any  person  convicted  and  sentenced  for  a  misdemeanory  unless  so^ 
person  shall  enter  into  a  recognizance  with  such  security  as  the  court  may  require, 
conditioned  that  the  person  so  convicted  and  sentenced  shall  appear  at  the  next  term 
of  such  court,  and  from  term  to  term,  until  the  case  shall  be  determined,  and  abide 
the  judgment  or  sentence  of  the  court. 

6134  (505).  Whenever  a  person  shall  be  convicted  of  a  felony,  and  the  jndg)- 
ment  shall  be  suspended  as  aforesaid,  it  shall  be  the  duty  of  the  court  to  order 
the  person  so  convicted  into  the  custody  of  the  sheriff,  to  be  imprisoned  until  the 
case  in  error  be  disposed  of.  If  a  person  so  convicted  shall  escape,  the  jailer  or 
other  officer  from  whose  custody  the  escape  was  made  may  return  to  the  clerk  or 
the  proper  court  the  writ  by  virtue  of  which  the  convict  was  held  in  custody,  with 
information  of  the  escape  endorsed  thereon,  whereupon  said  clerk  shall  issue  a  war* 
rant  stating  such  conviction,  and  commanding  the  sheriff  of  the  county  to  pursue 
after  such  person  into  any  county  in  the  state ;  and  said  sheriff  shall  take  such  per- 
son and  commit  him  to  the  jail  of  such  county. 

6135  (506).  If  no  writ  of  error  be  allowed  by  the  next  term  of  the  court 
after  the  sentence  was  pronounced,  the  court  shall,  at  such  term,  carry  the  same  into 
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executioil ;  or  if  no  such  writ  be  allowed  by  the  expiration  of  the  time  of  sus- 
pension, the  jnflgment  shall  be  carried  into  effect  by  the  proper  officers,  the  same  as 
it  would  have  been  previously,  had  there  been  no  suspension. 

6136  (507).  If  a  writ  of  error  be  allowed,  and  on  the  hearing  the  judgment 
of  the  court  in  which  the  trial  was  had  shall  be  aflBjrmed,  such  court  shall  carry 
into  execution  the  sentence  pronounced  against  the  defendant  at  the  next  term 
after  the  judgment  of  affirmance  is  rendered. 

6137  (508).  In  all  criminal  cases,  writs  of  error  shall  be  issued  by  the  clerk 
of  the  supreme  court  upon  the  filing  of  a  petition  in  error  and  transcript  of  the 
record  of  the  proceedings  of  the  district  court  and  payment  of  costs  as  in  civil  eases ; 
Providedy  That  if  any  person  desiring  to  obtain  such  writ  of  error  shall  file  an  affi- 
davit with  the  clerk  of  the  court  that  he  is  unable,  on  account  of  his  poverty,  to  pay 
said  costs,  the  clerk  shall  enter  the  suit  upon  the  docket,  and  upon  the  entry  of  final 
judgment  endorse  the  amount  of  costs  upon  the  mandate,  and  the  same  shall  be  paid 
by  the  county  in  which  the  indictment  was  found. 

Rewritten  1883,  p.  332.  ProceedingR  must  be  institnted  within  one  year  after  jndgment.  8, 
295.  Error  must  affirmatively  appear.  6,  354.  Order  overraliDg  motion  to  discharge  prisoners, 
made  before  conviotion  and  final  judgment,  is  not  a  final  order,  and  cannot  he  reviewed  on  error. 
10, 103  (4  N.  W.,  422).    See  26,  387  (41  N.  W.,  951);  21,  326  (32  N.  W.,  69). 

6 1 38  (509).  In  all  cases  of  conviction  where  the  punishment  shall  be  capital, 
the  judges  or  court  allowing  such  writ  of  error  shall  order  a  suspension  of  the  ex- 
ecntion  until  such  writ  of  error  shall  be  heard  an()  determined ;  upon  hearing  such 
writ  of  error,  they  shall  order  the  prisoner  to  be  discharged,  a  new  trial  to  be  had, 
or  appoint  a  day  certain  for  the  execution  of  the  sentence,  as  the  nature  of  the  case 
may  require. 

Sec.  6139.  *'An  act  to  provide  for  the  supreme  court  to  reduce  the  sentence  of  persons  con- 
▼ioted  of  crime  when  pending  in  the  supreme  court  on  error,  and  to  allow  said  court  to  render  Judg- 
ment against  such  persons  as  may  be  warranted  by  the  ^yidence."  1887)  p.  668.  In  force  Mardi  31. 

6139.  That  in  all  criminal  cases  that  now  are  or  may  hereafter  be  pending  in 
the  supreme  court  on  error,  the  said  court  may  reduce  the  sentence  rendered 
by  the  district  court  against  the  accused,  when  in  their  opinion  the  sentence  is  ex- 
cessive, and  it  shall  be  the  duty  of  said  supreme  court  to  render  such  sentence  against 
the  accused  as  in  their  opinion  may  be  warranted  by  the  evidence. 

6140  (510).  In  all  cases  of  conviction  for  a  felony,  the  court,  judge,  or  judges 
allowing  the  writ  of  error  shall  order  the  same  to  be  made  returnable  before  the 
supreme  court,  and  shall  order  a  suspension  of  the  execution  of  said  sentence. 

6141  (611).  In  cases  of  conviction  for  misdemeanor  in  the  district  court,  the 
court  or  judge  allowing  the  writ  of  error  shall  make  it  returnable  as  in  cases  of 
conviction  of  felony,  and  may  order  a  suspension  of  the  execution  of  the  sentence 
upon  the  defendant  on  his  entering  into  a  recognizance  before  the  clerk  of  the  court  in 
which  the  cause  was  tried,  with  sufficient  security,  to  be  approved  of  by  the  clerk, 
in  such  snm  as  shall  be  specified  in  the  order  of  the  court  or  judge  allowing  such 
writ  of  error,  which  recognizance  shall  be  conditioned  for  the  aefendant's  prosecut- 
ing said  writ  of  error  to  effect  and  surrendering  himself  to  the  custody  of  the  sheriff 
of  the  county  in  which  such  conviction  was  had,  in  case  the  judgment  of  the  court 
shall  not  be  reversed,  or  a  new  trial  ordered. 

6142  (512).  When  the  defendant  has  been  committed  to  the  penitentiair 
of  this  state,  and  the  judgment  by  virtue  of  which  the  commitment  is  made  shall 
be  reversed  on  a  writ  of  error,  by  which  reversal  the  defendant  shall  be  entitled 
to  his  discharge  or  to  a  new  trial,  the  clerk  of  the  court  reversing  said  judgment 
shall;  under  the  seal  of  the  court,  forthwith  certify  the  same  to  the  warden  of  the 
penitentiary. 

See  21,  327  (32  N.  W.,  69). 
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6143  (513^.  Said  warden,  oa  receipt  of  such  certificate^  in  case  a  diflcharge 
of  such  defenaaut  be  oidered^  shall  immediately  discharge  such  defendant  from  the 
penitentiary. 

6144  (514).  In  case  a  new  trial  be  ordered^  the  warden  of  the  peniteitiaiy 
shall  forthwith  cause  said  defendant  to  be  taken  and  conducted  tO  the  conntv 
jail  and  committed  to  the  custody  of  the  keeper  thereof  in  the  county  in  whidi 
said  defendant  was  convicted. 

Warden  not  entitled  to  extra  pay  for  this,  except  expenses.     16,  458  (20  N.  W.,  110). 

EXCEPTIONS  TAKEN  BY   PROSECUTING  ATTORNEY. 

6145  (515).  The  prosecuting  attorney  may  present  tO  the  supreme  OOlirt 
any  bill  of  exceptions  taken  under  the  provisions  of  section  four  hundred  and 
eighty  three,  and  apply  for  admission  to  file  it  with  the  clerk  thereof  for  the  decis- 
ion of  such  court  upon  the  points  presented  therein ;  but  prior  thereto  he  shall 
give  reasonable  notice  to  the  judge  who  presided  at  the  trial  in  which  the  bill  was 
taken  of  his  purpose  to  make  such  application  ;  and  if  the  supreme  court  shall  al- 
low such  bill  to  be  filed,  such  judge  shall  appoint  some  competent  attorney  to  argue 
the  case  against  the  prosecuting  attorney,  which  attorney  shall  receive  for  his  serv- 
ices a  fee  not  exceeding  one  hundred  dollars,  to  be  fixed  by  such  court,  and  to  be 
paid  out  of  the  treasury  of  the  county  in  which  the  bill  was  taken. 

Bill  of  exceptions  and  petition  in  error  on  behalf  of  state,  filed  without  leave  of  court,  will  be 
dismissed.     14,  579  (16  N.  W.,  823);  11,  366  (9  N.  W.,  560);  12,  386  (11  N.  W.,  495). 

6146  (516).  If  the  supreme  court  shall  be  of  the  of)inion  that  the  qaestioo 
presented  should  be  decided  upon,  they  shall  allow  the  bill  of  exceptions  tO  be 
filed  and  render  a  decision  thereon. 

6147  (517).  The  judgment  of  the  court  in  the  case  in  which  the  bill  was  taken 
shall  not  be  reversed,  nor  in  any  manner  affected;  but  the  decision  of  the  su- 
preme court  shall  determine  the  law  to  govern  in  any  similar  case  which  may  be 
pending  at  the  time  the  decision  is  rendered,  or  which  may  afterward  arise  in  the 
state 

CHAPTER  XLIX.— Executions. 

6148  (518).  Every  person  sentenced  to  the  penitentiary  shall,  with'm 
thirty  days  and  as  early  as  practicable  after  his  sentence,  unless  the  execution  thereof 
be  suspended,  be  conveyed  to  the  penitentiary  of  this  state,  by  the  sheriff  of  the 
county  in  which  the  conviction  took  place,  and  shall  there  be  delivered  into  the  custody 
of  the  warden  of  said  penitentiary,  together  with  a  copy  of  the  sentence  of  the  court 
ordering  such  imprisonment,  there  to  be  safely  kept  until  the  term  of  his  eonfinemeut 
shall  have  expired,  or  he  shall  be  pardoned.  If  the  execution  of  the  sentence  be 
suspended,  and  the  judgment  is  afterward  affirmed,  the  defendant  shall  be  conveyed 
to  the  penitentiary  within  thirty  days  after  the  court  shall  direct  the  sentence  to  be 
executed. 

6149  (519).  The  sheriffs  of  the  several  counties  of  this  state,  during  the  time 
they  shall  l)e  employed  in  conveying  to  the  penitentiary  any  person  sentenced  to  im- 
prisonment therein,  shall  have  the  same  power  and  authority  to  secure  him  in  anj 
jail  within* the  state,  and  to  demand  the  assistance  of  any  sheriff,  jailer,  or  othcSr 
person  within  this  state,  in  keeping  such  prisoner,  as  if  the  sheriff  were  in  his  own 
propar  county ;  and  all  such  sheriffs,  jailers,  or  other  persons  so  called  upon  shall  be 
liable,  on  refusal,  to  the  same  penalties  as  if  the  sheriff  making  the  demand  were  in 
his  own  county. 

6150  (520).  When  any  person  convicted  of  an  offense  shall  be  sent^ioed  tO 
imprisonment  in  the  county  jail,  the  court  or  magistrate  shall  order  the  defendaDt 
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into  the  custody  of  the  sheriff,  constable,  or  other  proper  officer,  and  shall  issue  to 
such  officer  a  warrant  of  commitm^t,  who  shall  deliver  the  convict,  together  with 
a  copy  of  the  warrant,  to  the  jailer,  in  whose  custody  he  shall  remain  in  the  jail  of 
the  proper  county,  until  the  term  of  his  confinement  shall  have  expired,  or  he  shall 
have  been  pardoned,  or  otherwise  'legally  discharged. 

6151  (621).  In  all  cases  of  misdemeanor  in  which  courts  or  magistrates  shall 
have  power  to  fine  any  offender,  and  shall  render  judgment  for  such  fine,  it  shall 
be  lawful  to  issue  executions  ibr  th^  same,  with  the  costs  taxed  against  said  of- 
fender, to  be  leyied  on  the  goods  and  chattels  of  any  such  offender,  and,  for  want 
of  the  same,  upon  the  body  of  said  offender,  who  shall  thereupon  be  committed  to 
the  jail  of  the  proper  county  until  said  fine  and  costs  be  paid,  or  secured  to  be  paid, 
or  the  offender  be  otherwise  discharged  according  to  law. 

6152  (522).  When  the  convict  is  adjudged  to  be  imprisoned  for  fines  or  costs,  as 
provided  for  in  section  five  hundred,  the  sentence  and  execution  may,  in  f  he  discre- 
tion of  the  court  or  magistrate,  require  the  imprisonment  to  be  at  hard  labor 
by  the  convict. 

Amended  1875,  p.  ia 

6153  (523).  Where  any  jail,  in  any  county  in  this  state,  shall  not  have  a 
cell  or  dungeon  therein,  then,  and  in  that  case,  when  the  court  shall  sentence  any 
person  or  persons  to  imprisonment  in  the  cell  of  any  jail,  under  the  provisions  of 
this  act,  the  person  or  persons  so  sentenced  shall  be  confinM  in  that  part  of  the  jail 
usually  allotted  to  the  confinement  of  criminals,  or  such  convict  may  be  imprisoned 
as  provided  in  section  three  hundred  and  seventy-seven,  when  there  is  the  neces'^it}^ 
therefor  mentioned  in  said  section. 

6154  (524).  Judgments  for  fines  and  costs  in  criminal  cases  shall  .be  a  lien 
upon  all  the  property  of  the  defendant  within  tbe  county  from  the  time  of  docket- 
ing the  case  by  the  clerk  of  the  proper  court,  and  judgments  upon  forfeited  recog- 
nizance shall  be  a  like  lien  from  the  time  of  forfeiture.  No  property  of  any  con- 
vict shall  be  exempt  from  execution  issued  upon  any  such  judgment  as  aforesaid, 
against  such  convict,  except  in  cases  where  the  convict  shall  be  sentenced  to  the  peni- 
tentiary for  a  perio(l  of  more  than  two  years,  or  to  suffer  death,  in  which  cases  there 
shall  be  the  same  exemption  as  at  the  time  may  be  provided  by  law  for  civil  cases. 

6156  (525).  It  shall  be  the  duty  of  the  (^erk  of  the  district  court  to  issue 
execution  for  every  judgment  rendered  during  the  term^  for  fines  and  forfeited 
recognizance,  and  for  the  costs  in  such  cases,  which  remain  unpaid  and  unreplevied; 
and  upon  like  condition  each  magistrate  shall  issue  execution  forthwith  for  fines  and 
costs  assessed  by  him. 

6156  (526).  It  shall  and  may  be  lawful  for  any  person  or  persons  convicted 
of  any  criminal  offense  to  replevy  the  judgment  for  the  fine  and  costs,  or  the 
costs  only  when  no  fine  shall  be  imposed,  by  such  convicted  person  or  persons,  with 
one  or  more  good  and  sufficient  freeholders  entering  into  a  recog^nizance  before 
the  court  or  magistrate,  to  the  people  of  this  state,  for  the  payment  of  such  fine  and 
costs,  or  costs  only,  within  five  months  from  the  date  of  the  acknowledgment ;  which 
recognizance  so  taken  is  hereby  declared  valid  in  law,  and  to  create  a  lien  on  the  real 
estate  of  all  such  persons  as  shall  acknowledge  the  same;  and  upon  the  breach 
thereof^  execution  shall  be  issued  against  the  goods  and  chattels,  lands  and  tenements 
of  the  persoQs  who  entered  into  recognizance,  in  the  same  manner  as  if  it  had  been  a 
judgment,  which  execution  shall  be  collected  in  the  same  manner  as  is  prescribed  in 
the  preceding  section.  No  scire  facias  shall  be  neoessaiy  previous  to  issuing  such 
execution. 

6157  (627).  In  all  ^ases  where  the  person  or  persons,  convicted  as  aforesaid, 
77 
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shall  replevy  the  fioe  and  oosts,  as  is  provided  in  the  last  preceding  aectioo^  do  execu- 
tion shall  issue  for  said  fine  and  costs,  as  prescribed  in  section  five  faandred  and 
twenty-five;  and  further,  such  person  or  persons,  after  replevy  ing  the  fioe  and  coete 
as  aforesaid,  shall  not  be  imprisqned  for  such  fine  and  costs,  but  such  persoo  or  per- 
sons shall  be  wholly  discharged  from  any  imprisonment,  in  consequence  of  any  con- 
viction, unless  where  imprisonment  is  by  this  code  made  a  part  of  the  puoishm^it; 
in  that  case  such  convicted  person  or  persons  shall  be  discharged  from  bis,  or  her,  <»■ 
their  imprisonment  at  the  expiration  thereof,  if  he,  she,  or  they  have  replevied  the 
fine  and  costs  as  aforesaid. 

6158  (527'*').  ExecutionB  for  fines  and  costs  of  prosecution,  and  on  recogni- 
Eances  taken  in  pursuance  of  the  preceding  section,  may  be  issued  into  any 
county  in  the  state. 

*  This  and  the  preoeding  section  are  both  nambered  527  in  the  original.    G.  8.,  p.  888. 

6159  (528).  Whenever  it  shall  be  made  satisfactorily  to  appear  to  the  district 
court,  or  to  the  probate  judge  of  the  proper  county,  after  all  legal  means  have 
been  exhausted,  that  any  person  who  is  confined  in  jail  for  any  fine  or  costs  of 
prosecution,  for  any  criminal  offense,  hath  no  estate  wherewith  to  pay  such  fine  and 
costs,  or  costs  only,  it  shall  be  the  duty  of  said  court  or  jud^  to  discharge  such  p^- 
son  from  further  imprisonment,  for  such  fines  and  costs,  which  discharge  shall  oper- 
ate as  a  complete  release  of  such  fine  and  costs;  Provided,  That  nothing  herein 
shall  authorize  any  person  to  be  discharged  from  imprisonment  before  the  expiratioa 
of  the  time  fbr  which  he  or  she  may  h^  sentenced  to  be  imprisoned,  as  part  of  his 
or  her  punishment,  nor  until  the  convict  shall  have  been  imprisoned  at  least  one  day 
for  every  three  dollars  of  the  amount  adjudged  against  him. 

6160  (529).  In  every  oase^  whenever  it  is  desirable  to  obtain  execution  to  be 
issued  to  another  county^  or  against  the  lands  or  real  estate  of  any  person  against 
whom  a  judgment  for  fine  or  costs  has  been  rendered  by  a  magistrate,  the  magistrate 
may  file  with  the  clerk  of  the  district  court  of  the  county  wherein  such  magistrate 
holds  hb  office,  a  transcript  of  the  judgment  and  proceedings  in  the  cause,  whoe- 
upon  such  clerk  shall  enter  the  cause  upon  the  proper  docket  for  execution  to  be 
forthwith  issued  thereon  by  such  clerk,  and  served  in  all  respects  as  though  the 
judgment  had  been  rendered  in  the  district  court  of  such  county. 

6161  (530).  When  the  physician  r^ularly  employed  to  have  the  medical  care 
of  persons  in  a  county  jail  shall  certi^  in  writing  to  the  jailer  that  the  health  or 
safety  of  any  convict  confined  in  such  jail  requires  that  he  be  treated  in  a  manner 
different  from  that  prescribed  by  the  sentence  of  such  convict,  such  jailer  shall  ren- 
der to  the  convict  such  other  and  different  treatment  as  shall  be  specified  in  socii 
certificate  as  necessary,  and  may  discharge  him  altogether  if  i*equired  by  such  certifi- 
cate; Provided  That  such  physician  be  one  employed  for  such  medical  care  by  the 
approval  of  the  county  commissioners. 

6162  (531).  For  the  purpose  of  enabling  the  county  commissioners  of  any 
county  in  this  state  to  employ  in  a  profitable  manner  all  persons  who  have  hereto- 
fore been  or  may  hereafter  be  sentenced  tO  hard  labor  in  the  jail  of  the  ooanty, 
said  commissioners,  or  a  majority  of  them,  shall  have  power  to  designate  the  place 
where  the  persons  so  sentenced  shall  work,  and  make  all  proper  and  needful  regula- 
tions and  provisions  for  the  profitable  employnient  of  such  convicts,  and  for  their 
safe  custody  during  such  employment.  The  county  iail  is  hereby  declared  to  ex- 
tend to  any  stone  quarry,  road,  or  other  place  that  shall  be  designated  by  the  county 
commissioners  for  the  employment  of  such  convicts. 

6163  (532).  It  shall  be  the  duty  of  the  county  commissioners  to  make  the  ood- 
tracts  for  the  employment  of  convicts  as  specified  in  the  preceding  section,  and 
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the  sheriff  of  the  county  shall  collect  the  proceeds  of  all  such  labor,  and  after  pay* 
in^  the  board  of  such  convicts  and  the  expenses  incident  to  such  labor,  to  paj  tM 
balance  to  the  county  treasurer  within  ten  dayR. 

CHAPTER  L. — Receipts  and  Disbursements  of  Money  in  Criminal 

Causes. 

6164  (533).  All  moneys  due  upon  any  judgment  for  fines,  costs,  or  forfeited 
recognizance  shall  be  paid  to  the  magistrate  or  clerk  of  court  where  the  judg- 
ment is  pending,  if  paid  before  execution  is  issued  therefor  otherwise  to  the  officer 
holding;  the  execution ;  or  such  moneys  may  be  paid  to  the  sheriff  of  the  county  ii 
the  judgment  debtor  is  in  jail,  and  every  sheriff,  constable,  marshal,  or  other  min- 
isterial officer  who  shall  receive  any  such  moneys  as  aforesaid  shall  pay  the  same 
to  the  proper  magistrate  or  clerk  of  court  within  ten  days  from  the  time  of  receiv- 
ing the  same. 

6165  (534).  Every  magistrate  or  clerk  of  court,  upon  receiving  any  money  on 
account  of  forfeited  recognizances,  fines,  or  costs,  accruing  or  due  to  the  county  or 
state,  shall  pay  the  same  tO  the  treasurer  of  the  proper  county  (except  as  may 
be  otherwise  expressly  provided)  within  ten  days  from  the  time  of  receiving  the 
same.  When  any  moneys  shall  be  paid  to  a  magistrate  or  clerk  of  court  on  account 
of  costs  due  to  individual  persons,  such  magistrate  shall  pay  the  same  to  the  persona 
to  whom  the  same  are  due,  upon  demand  therefor. 

6166  (535).  Ko  costs  shall  be  paid  from  the  county  treasury  in  any 
case  of  prosecution  for  a  misdemeanor,  or  for  surety  to  keep  the  peace,  except  as 
provided  in  section  five  hundred  and  forty-one. 

6167  (536).  Upon  examination  before  a  magistrate  on  complaint  of  a  felony | 
whether  the  accused  be  held  to  answer  in  court  or  discharged,  the  magistrate  may 
file  with  the  county  clerk  a  certified  transcript  of  the  COSts,  giving  the  items  of  the 
same,  and  to  whom  each  is  due,  and  on  what  account.  As  early  as  may  be  after 
the  filing  of  such  bill  as  aforesaid,  but  without  assembling  for  the  special  purpose, 
the  commissioners  of  the  proper  county  shall  examine  into  such  bill  of  costs, 
as  to  its  correctness,  justice,  and  legality,  and  may,  if  need  be,  examine  under  oath 
any  person  upon  the  subject,  which  oath  may  be  administered  by  the  county  clerk. 
And  it  shall  be  the  duty  of  said  commissioners  to  disallow  any  item,  in  whole  or  in 
part,  of  such  bill,  that  shall  be  found  to  be  unlawfully  or  needlessly  incurred;  or, 
if  it  shall  appear  that  the  complaint  was  made  for  a  felony,  when  it  should  have 
been  for  a  misdemeanor  only,  they  may,  in  their  discretion,  disallow  the  entire  bill, 
or  any  part  thereof.  Said  commissioners  may  order  that  such  bill,  or  so  much 
thereof  as  they  find  to  be  lawful  and  just,  be  paid  from  the  county  treasury,  where- 
upon the  county  clerk  shall  draw  warrants  upon  the  county  treasurer  for  the  sums 
respectively  due  to  each  person  upon  such  bill  so  allowed,  which  warrants  said  treas- 
urer shall  pay  from  the  county  general  fund.  And  the  amount  of  costs  so  allowed 
shall  be  certified  by  the  county  clerk,  and  the  certificates  filed  with  the  papers  in  the 
cause,  in  the  office  of  the  clerk  of  the  district  court.  And  if  the  defendant  shall  be 
convicted,  judgment  shall  be  rendered  against  him  for  the  costs  so  allowed,  in  ad- 
dition to  the  costs  made  in  the  district  court. 

Costs  iDcnired  in  prosecntions  for  felony  or  misdemeanor  before  magistrates  are  payble  from 
the  connty  treasury  only  as  provided  in  this  section  and  section  6172.  The  complaint  nnder  which 
costs  are  made,  although  charging  a  felony,  is  not  conclosive  on  thetinestion  of  allowance  and  pay- 
ment. Section  is  constitutional.  10,  299  (4  N.  W..  984).  The  respective  counties  are  legally  lia- 
ble for  the  costs  earned  by  justices  of  the  peace,  sheriff,  and  constables,  **on  examinations  before  a 
poagistrate  or  a"  proper  **  complaint  of  a  felony,  whether  the  accused  be  held  to  answer  in  court  or 
is  discharged."  And  in  cases  where  the  charge  is  for  a  felony  but  ought  to  have  been  for  a  misde- 
meanor, the  board  may  allow  or  disallow  the  bill  in  whole  or  in  port.     14,  307  (15  N.  W.,  741), 
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-6168  (537).  Upon  the  discharge  or  coDyiction  of  the  defendant  in  any  case  of 
felony  in  the  district  court,  it  shall  be  lawful  for  the  clerk  of  such  court  to  file  in 
the  office  of  the  county  clerk  a  bill  of  the  COSts  not  previously  allowed  by  the 
county  oommissioners,  whereupon  the  same  shall  be  examined  into,  audited,  and 
allowed,  and  paid  in  the  manner  specified  in  the  last  preceding  section;  Provided^ 
That  nothing  in  this  or  the  preceding  section  shall  preclude  any  magistrate  or  derk, 
in  any  case,  ?rom  delaying  the  filing  of  such  cost  bill  for  allowance  as  aforesaid, 
until  it  shall  be  determined  whether  the  same  will  be  collected  from  the  defendant; 
and  no  cost  bill  shall  be  filed  for  allowance  as  aforesaid  under  the  provisions  of  this 
section,  while  there  is  pending  in  the  cause  any  proceedings  in  error,  or  any  unex- 
pired recognizance  for  replevy  of  the  judgment  as  provided  in  section  five  handreri 
and  tWenty-siz. 

6169  (538).  In  any  case  of  indictment  for  felony,  where  the  defendant  shall 
l)e  eonvicted,  it  shall  be  the  duty  of  the  prosecuting  attorney,  clerk  of  the  court, 
and  sheriff  of  the  county  to  use  all  lawful  means  within  the  scope  of  their  respect- 
ive powers,  if  need  be,  for  the  collection  of  the  cOSts  from  the  defendant,  and 
the  fiue  also,  if  any  shall  have  been  adjudged  against  him.  And  when  the  costs 
shall  have  been  collected,  if  the  same  shall  have  been  allowed  for  payment  from 
the  county  treasury  as  provided  in  the  last  preceding  section,  it  shall  be  the  duty  of 
the  clerk  of  the  court  to  certify  and  pay  the  same  immediately  to  the  county  treas- 
urer, together  with  any  fine  that  may  have  been  collected  in  the  case. 

6170  (539).  Each  and  every  magistrate  shall,  on  or  before  the  first  day  of 
February  in  each  year,  make  out  and  deliver  to  the  county  clerk  of  the  county  in 
which  be  may  reside,  a  statement  in  writing  of  all  flneb  assessed  by  him  for  the 
year  ending  on  the  first  duy  of  January  next  preceding,  showing  the  name  of  the 
party  and  the  amount  of  the  fine,  the  time  when  assessed,  whether  execution  was 
issued  thereon,  and  the  return  upon  the  same,  or  if  no  execution  has  been  issued, 
the  reasons  for  not  issuing  the  same ;  and  in  case  no  fines  have  been  assessed  by 
such  magistrate  he  shall  return  that  fact,  and  said  statement  shall  be  certified  br 
such  magistrate  to  be  a  true  and  correct  statement  from  his  docket. 

6171  (540).  Any  officer  who  shall  pay  to  the  county  treasurer  of  any  county 
any  money  collected  for  any  fine,  costs,  forfeited  recognizance,  or  proceeds  of 
jail  labor,  shall  take  therefor  the  said  treasurer's  duplicate  receipts,  one  of  whidi 
shall  be  immediately  filed  with  the  county  clerk,  and  the  same  shall  be  by  him  pre- 
served in  his  office.  All  such  receipts  shall  show  upon  the  face  thereof,  definitely, 
what  the  moneys  paid  in  were  for,  whether  for  fines,  costs,  forfeited  recognizance, 
or  jail  labor,  and  the  sums  paid  on  account  of  each  of  said  causes,  and  also  the 
cause  in  which  each  item  is  paid,  giving  the  name  of  the  defendant  in  each  case. 
All  such  moneys  arising:  from  fines  and  recognizances  shall  be  credited  by  such 
treasurer  to  the  county  school  fond,  and  the  costs  and  proceeds  of  jail  labor  be 
shall  credit  to  the  county  general  fund.  Whenever  any  costs  in  any  criminal  ci^ 
shall  be  paid  from  the  county  treasury ,  such  payment  must  be  made  from  theconntr 
general  fund ;  and  when  any  warrant  is  drawn  by  the  county  clerk  upon  the  tineas- 
urer  of  the  county  for  the  payment  of  such  costs,  a  true  record  of  the  same  and 
the  definite  purpose  of  every  such  warrant  shall  be  recorded  in  his  office,  showinf 
the  cause  in  which  such  costs  are  paid. 

6172  (541).  Magistrates  and  clerks  of  courts  may  furnish  to  the  county  derki 
of  their  respective  counties  certified  copies  of  any  cost  bills  that  are  not  collectible, 
in  cases  of  misdemeanor  and  peace  warrant  causes;  and  it  shall  be  the  duty  of  eadi 
county  clerk  receiving  any  such  bills  to  place  them  upon  a  separate  file  and  pn- 
aerve  them  in  his  office.     At  the  first  meeting  of  the  county  commissioners  in  each 
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county^  in  the  months  of  April  and  October,  of  each  year,  if  it  shall  appear  from 
the  records  and  files  of  the  county  clerk's  oflGce  that  the  receipts  into  the  county 
treasury  from  tlie  sources  mentioned  in  the  last  precedine  section,  from  and  after  th« 
taking  effect  of  this  coile,  are  in  excess  of  the  amount  aflowed  to  be  paid  from'  said 
treasury,  in  the  same  time,  for  costs  in  criminal  cases,  including  the  sums  paid  for 
keeping  and  transporting  prisoners  in  criminal  cases,  said  commissioner!  shall  make 
an  order  that  a  sum  equal  to  such  excess  be  appropriated  from  the  county  general 
fund  for  the  payment  of  cost  bills  filed  as  aforesaid  in  misdemeanor  and  peace  war*  ^ 
rant  causes,  or  so  much  thereof  as  may  be  necessary  to  pay  all  such  bills  or  parti 
thereof,  as  may  be  found  lawful  and  just.  And  thereupon  said  commissioners  shall 
audit  all  such  bills  in  the  manner  required  in  section  five  hundred  and  thirty-six, 
due  notice  of  which  auditing  shall  be  previously  given  to  each  magistrate  and  clerk 
who  shall  have  filed  any  such  bill  or  bills  as  aforesaid,  and  in  case  the  amount  of 
the  excess  aforesaid  is  insufficient  to  pay  all  of  such  bills  on  file,  the  oommissionera 
shall  determine  which  and  what  parts  of  such  bills  are  most  equitable  to  be  paid, 
and  the  county  clerk  shall  draw  all  necessary  warrants  upon  the  county  treasury  for 
the  payment  of  such  bills,  according  to  the  order  of  the  commissioners,  which  war* 
rants  said  treasurer  shall  pay  from  the  county  general  fund. 
Cited,  14,  308  (16  N.  W.,  741).    See  note  to  section  6167. 

Sec  6173.  **An  act  pioTiding  for  the  payment  of  witness  fees  in  criminal  casoB."  1876» 
p.  33.    In  force  Febraary  24. 

6173.  That  the  fees  of  all  witnesses  in  criminal  cases  in  the  district  court  shall 
he  paid  hy  the  county  where  the  indictment  is  found. 

The  object  of  this  act  was  to  settle  which  county  should  pay  witness  fees — the  one  from  which 
or  to  which  a  change  of  Tenne  is  taken.    14,  20  (14  N.  W.,  649). 

CHAPTER  LI. — SPEciAii  Procedure  in  Cases  op  Homicide. 

6174  (642).  Whenever  it  shall  be  brought  to  the  knowledge  of  the  coroner  or 
the  sheriff  of  any  county  in  this  state  that  a  murder  has  been  committed  within 
their  respective  counties^  and  the  person  or  persons  committing  such  murder  are  un« 
known,  or,  if  known,  have  fled  from  justice,  it  shall  be  the  duty  of  the  COroner 
or  sheriff  to  make  the  same  known  to  the  governor  of  this  state,  together  with 
such  facts  as  may  have  come  to  his  knowledge,  going  to  show  by  whom  such  mur* 
der  was  committed,  and  the  whereabouts  of  the  murderer. 

6175  (543).  Upon  the  receipt  of  the  information  as  prescribed  by  the  preceding 
section,  the  governor  of  the  state  shall  issue  his  proclamation  offering  such  reward 
not  exceeding  two  hundred  dollars  '*'for  each  person  murdered'*'  as  he  shall  deem 
proper,  for  theTarrest  of  the  person  or  persons  committing  said  crime,  and  the  deliv- 
ery of  said  person  or  persons  to  the  sheriff  or  jailer  of  the  county  where  said  crime 
was  committed.  Upon  the  trial  of  any  person  for  whom  such  reward  has  been  of- 
fered, if  the  presiding  judge  shall,  under  bis  hand  and  seal  of  the  court,  certify  to  the 
governor  that  the  person  arrested  and  indicted  committed  the  act  charged  in  the  in- 
oictment,  the  person  or  persons  making  the  arrest  shall  be  entitled  to  the  reward. 

«  to  *  inserted  1885,  p.  396. 

6176  (644).  The  governor,  upon  presentation  of  the  certificate  as  provided 
for  in  the  preceding  section,  shall  g^ve  the  person  holding  said  certificate  an  order 
on  the  auditor  of  the  state,  who  shall  issue  a  warrant  for  the  amount. 

6177  (545).  If  any  person  shall  give  any  mortal  blow,  or  administer  any 
poison  to  another,  in  any  county  within  this  state,  with  intent  to  kill,  and  the  party 
80  stricken  or  poisoned,  thereof  shall  die  in  any  other  COnnty  or  state,  the  per- 
son giving  such  mortal  blow,  or  administering  such  poison,  may  be  tried  and  con- 
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yicted  of  murder,  or  manslaughter,  as  the  case  may  be,  in  the  county  where  Boch 
mortal  blow  was  given,  or  poison  administered. 

6178  (546).  That  the  mode  of  inflictii^  the  punishment  of  death,  in  all 
cases  Ander  this  act,  shall  be  by  hanging  by  the  neck  until  the  person  is  dead;  and 
the  sheriff,  ^in  case  of  his  death,  inability,  or  absence,  the  coroner  of  the  proper 
county  in  which  sentence  of  death  shall  be  pronounced  by  virtue  of  this  act,  siuJl 
be  the  executioner. 

6179  (547).  When  any  person  shall  be  sentenced  to  be  hung,  such  punishmeni 
shall  be  inflicted  in  the  immediate  vicinity  of  the  lail,  within  an  enclosure  to 
be  prepared  for  that  purpose  under  thfe  direction  of  the  sheriff,  which  enclosure  shall 
be  higher  than  the  gallows,  and  so  constructed  as  to  exclude  the  view  of  persons 
outside  thereof. 

6180  (548).  In  all  cases  in  which  the  jail  in  any  county  shall  be  of  such  ood- 
struction  that  the  sentence  of  death  can  conveniently  be  carried  into  execntiOQ 
within  its  walls,  no  enclosure  need  be  prepared  as  is  provided  in  the  preoediog 
section,  but  such  execution  shall  take  place  within  the  walls  of  the  jail. 

6181  (549).  Whenever  the  sentence  of  death  shall  be  about  to  be  carried  into 
execution  in  any  county  of  this  state  which  may  at  the  time  have  no  jail,  it  shall 
be  the  duty  of  the  sheriff  to  cause  such  execution  to  be  conducted  agreeably  to  the 
provisions  of  section  five  hundred  and  forty-seven  (547)  at  such  convenient  place  tt 
the  county  seat  as  he  may  select. 

6182  (550).  Besides  the  sheriff  and  his  assistants,  the  following  persons  msj 
be  present  at  the  execution,  and  none  others:  The  clergyman  in  attendance  opoo 
the  prboner,  such  other  persons  as  the  prisoner  may  designate,  not  exceeding  three 
in  number,  and  such  other  persons  as  the  sheriff  may  designate,  not  exceeding  six  in 
number. 

6183  (551).  Whenever  the  sheriff  shall  deem  the  presence  of  a  military 
force  necessary  to  carry  into  effect  the  provisions,of  the  u)ur  preceding  sections,  he 
shall  make  a  written  requisition  upon  the  officer  of  the  militia  highest  in  commaiMl 
then  in  his  county,  who  shall  issue  the  necessary  orders  to  ensure  a  compliance  with 
the  requisition  of  such  sheriff. 

6184(552).  Whenever  the  sheriff  shall  inflict  the  punishment  of  death  upoo 
a  convict,  in  obedience  to  the  command  of  the  court,  he  shall  make  retam  of  his 

Eroceedings  as  soon  as  may  be  to  the  clerk  of  the  court  where  the  conviction  was 
ad,  and  the  clerk  shall  subjoin  the  return  to  the  record  of  conviction  and  seotenoe. 

6185  (553).  If  any  COnyict  sentenced  to  the  punishment  of  death  shall  ap- 
pear to  be  insane,  the  sheriff  shall  forthwith  give  notice  thereof  to  a  judge  of  m 
district  court  of  the  judicial  district,  and  shall  summon  a  jury  of  twelve  impartial 
men  to  incjuire  into  such  insanity  at  a  time  and  place  to  be  fixed  by  the  judge,  aad 
shall  give  immediate  notice  thereof  to  the  district  attorney. 

6186  (554).  The  judge,  clerk  of  the  court,  and  district  attorney  shall  attend 
the  inquiry.  Witnesses  may  be  produced  and  examined  before  the  jury.  The 
finding  shall  be  in  writing,  signed  by  the  jury.  If  it  be  found  that  the  convict » 
insane,  the  judge  shall  suspend  the  execution  of  the  convict  until  the  sheriff  shall 
receive  a  warrant  from  the  governor  of  the  state,  directing  such  execution.  Tbe 
finding  of  the  jury  and  order  of  the  judge,  certified  by  the  judge,  shall  be  by  tk 
clerk  entered  on  the  journal  of  the  court. 

6187  (555).  The  sheriff  shall  transmit  immediately  a  certified  copy  of  ani 
finding  to  the  governor,  who  may,  as  soon  as  he  shall  be  convinced  that  the  con- 
vict has  become  of  sound  mind,  issue  a  warrant  appointing  a  time  for  his  execatioD. 

6188  (556).  If  a  female  convict  sentenced  to  the  punishment  of  death  If 
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pean  to  be  pregaanti  the  sheriff  shall^  in  like  maDner,  summon  a  jury  of  six 
persons,  who,  on  like  proceedings  being  had  as  in  the  case  of  an  insane  convict^ 
shall  retam  a  finding  signed  by  them. 

6189  (567).  If  by  sach  finding  it  shall  appear  that  such  female  convict  is 
with  child,  the  sheriff  shall,  in  like  manner,  suspend  the  execution  of  her  sentence, 
and  shall  transmit  the  finding  to  the  governor,  who,  on  being  satisfied  that  such 
woman  is  no  longer  pregnant,  shall  issue  a  warrant  appointing  a  day  for  her  execu- 
tion. 

6190  (558).  Whenever  the  governor  may  deem  it  expedient  and  proper  to  re* 
prieve  any  i)erson  under  sentence  of  death,  under  any  condition  whatsoever,  the 
condition  upon  which  such  reprieve  is  granted  shall  l)e  specified  in  the  warrant,  and 
the  person  accepting  such  conditional  reprieve  shall  subscribe  such  acceptance 
upon  the  warrant  containing  the  conditions  of  reprieve  in  the  presence  of  two  wit- 
nesses, who  shall  attest  the  same;  and  such  witnesses  shall  go  before  the  clerk  of 
the  court  where  such  sentence  is  recorded,  and  shall  prove  the  same;  and  the  clerk 
shall  thereupon  record  the  warrant  of  reprieve^  together  with  the  acceptance  and 
proof  thereof,  in  the  journals  of  the  court,  a  transcript  of  which  record  shall  at  all 
times  thereafter  be  evidence  for  or  against  the  person  accepting  such  conditional  re- 
prieve. 

6191  (559).  If  in  case  of  any  reprieve  the  governor  shall  deem  it  expedient 
and  proper  to  confine  the  persons  so  reprieved  in  the  penitentiary,  it  being  so 
specified  in  the  warrant,  the  sheriff*  or  other  officer  having  the  person  so  reprieved 
iu  his  custody  shall  convey  him  to  the  penitentiary  in  the  same  manner  as  other 
convicts  are  directed  by  law  to  be  conveyed ;  and  the  warden  of  the  penitentiary 
shall  receive  such  person,  together  with  the  warrant  or  reprieve,  and  shall  proceed 
with  such  convict  as  such  warrant  may  direct;,  and  the  expenses  of  transporting 
such  person  to  the  penitentiary  shall  be  allowed  and  paid  as  in  other  cases. 

6192  (560V  If  any  person  reprieved  according  to  section  five  hundred  and 
fifty-eight  shall  violate  the  conditions  upon  which  such  reprieve  is  granted,  such 
person  shall  be  proceeded  against  as  in  other  cases  of  persons  escaping  from  prison 
convicted  of  offenses. 

6193  (561).  If  any  person  who  has  been  convicted  of  mnrder  in  the  first 
d^ree,  and  sentenced  to  be  hung,  shall  escape,  and  shall  not  be  retaken  before  the 
time  for  his  execution,  it  shall  be  lawful  for  the  sheriff  to  re-arrest  such  person,  and 
commit  him  to  the  jail  of  the  proper  county,  and  make  return  thereof  to  the  court  in 
which  the  sentence  was  passed;  and  thereupon  the  court  shall  proceed  to  fix  the 
time  of  execution,  which  shall  be  carried  into  effect  by  the  proper  officer  as  may  be 
provided  by  law  for  the  execution  of  persons  convicted  of  murder  in  the  first 
degree. 

6194  (562).  When  any  person  has  been  duly  tried  and  convicted  of  the 
crime  of  mnraer  in  the  first  degree,  before  any  district  court  in  this  state,  and 
under  said  conviction  has  been  sentenced  by  said  court  to  suffer  death,  it  shall  be 
the  dnty  of  the  clerk  of  the  court  before  which  said  conviction  was  had  to  issue 
his  warrant,  under  the  seal  of  said  court,  reciting  therein  said  conviction  and  sen- 
tence, directed  to  the  sheriff  of  his  county,  commanding  him  to  proceed  at  the  time 
and  place  named  in  said  sentence,  to  carry  the  same  into  execution,  by  causing  the 
person  so  convicted  and  sentenced  to  be  hanged  by  the  neck  until  he  is  dead. 

6195  (563).  That  it  shall  be  the  duty  of  said  sherifi*,  on  receipt  of  said  war- 
rant, provided  the  supreme  court,  or  a  judge  thereof,  have  not  ordered  a  suspension 
of  the  execution  of  said  sentence,  to  proceed  at  the  time  and  place  named  in  said 
warrant,  to  carry  said  sentence  into  execution,  by  causing  said  person  so  convicted 
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and  sentenced  to  be  hanged  by  the  neck  until  he  is  dead;  and  of  the  maoDar  of  his 
executing  m\d  ^^arrant^  and  his  doings  thereon,  he  shall  forthwith  make  retam  to 
said  clerk^  who  shall  cause  said  warrant  and  return  to  be  recorded  as  a  part  of  said 
case. 

6196  (564).  That  in  case  the  supreme  court^  or  any  judg:e  thereof,  shall  have 
allowed  a  writ  of  eiTOr  in  said  case  and  ordered  a  SUBpenBion  of  the  execution 
of  said  sentence  until  said  writ  of  error  shall  be  heard  and  determined,  and  after 
having  heard  and  determined  the  same,  shall  have  appointed  a  day  certain  for,  and 
ordered  the  execution  of  said  sentence,  it  shall  be  the  duty  of  the  clerk  of  the  su- 
preme court  to  issue  to  said  sheriff  his  warrant,  under  th^  seal  of  said  court,  com- 
manding him  to  proceed  to  carry  said  sentence  into  execution,  at  the  time  so  ap- 
pointed by  said  court,  which  time  shall  be  stated  in  said  warrant;  and  apon  receipt 
of  said  warrant  last  aforesaid,  it  shall  be  the  duty  of  said  sheriff  to  cause  said  sen- 
tence to  be  executed  as  aforesaid,  at  the  time  so  appointed  by  the  supreme  court,  and 
to  make  due  return  of  said  warrant,  and  of  his  proceedings  thereunder,  forthwith  to 
said  clerk  of  said  district  court,  who  shall  cause  said  warrant  and  return  to  be  re- 
corded as  aforesaid. 

CHAPTER  Ln. — Pakdons,  Reprieves,  and  Mitigation  op  Pbkaxties. 

6197  (565).  The  governor  shall  have  power  to  grant  reprieveSy  commuta- 
tions, and  pardons,  after  conviction,  for  all  offenses  except  treason,  and  to  remit 
fines  and  forfeiture  upon  such  conditions,  and  with  such  restrictions  and  limitatioiis 
as  he  may  think  proper,  subject  to  the  regulations  prescribed  in  this  chapter.  Bat 
no  pardon  shall  be  granted  until  after  notice  shall  have  first  been  given  for  two 
weeks  of  such  application  for  a  pardon,  by  publishing  the  said  notice  in  a  newspaper 
printed  in  the  county  where  the  conviction  was  had,  which  notice  shall  state  name 
of  the  applicant,  the  offense  of  which  he  was  convicted,  in  what  court,  and  when 
oonvicted,  and  the  time  the  application  will  be  made,  and  in  case  no  newspaper  is 
published  in  such  county,  then  the  said  notice  may  be  given  by  posting  the  same  at 
the  court  house  door  of  said  county,  two  weeks  before  such  application;  Promded 
however y  That  when  any  person  is  confined  in  the  state  penitentiary,  the  governor 
shall  have  power  to  pardon  such  person  on  account  of  good  conduct,  for  the  porpose 
of  restoring  him  to  civil  rights,  not  more  than  ten  days  before  the  expiration  of  bis 
term  of  imprisonment,  without  the  notice  provided  for  in  this  section. 

6198  (566).  The  g^ovemor  shall  have  power  to  issue  his  irarrant  to  all 
proper  officers  to  carry  into  effect  any  act  which  he  has  power  to  do,  and  which  is 
regulated  in  this  chapter;  and  all  such  officers  are  required  to  obey  such  warrant 

6199  (567).  Whenever  any  convict  is  pardoned  or  reprieved,  or  his  sentence 
is  commuted,  or  any  fine  or  forfeiture  is  remitted,  it  is  the  duty  of  the  officer  to 
whom  the  warrant  is  directed,  as  soon  as  may  be  after  executing  the  same,  to  make 
a  return  in  writing  thereon  to  the  secretary  of  state  of  his  doings  under  the  same, 
and  sign  the  same  with  his  name  of  office;  and  he  must  also  file  m  the  office  of  the 
clerk  of  the  court  in  which  the  conviction  was  had^  or  in  which  the  sentence  .was  to 
have  been  enforced,  a  certified  copy  of  the  warrant  and  return,  the  proper  entries  in 
relation  to  which  shall  be  made  by  such  clerk. 

6200  (568).  The  governor  must  report  to  the  general  assembly  at  its  next 
meeting  thereafter  eaoh  case  of  reprieve,  commutation,  or  pardon  granted,  and  the 
reason  therefor,  stating  the  name  of  the  convict,  the  crime  for  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  reprieve,  commutation  or  par- 
don. He  must,  in  like  manner,  also  report  the  names  of  all  persons  in  whose  favor 
fines  or  forfeitures  have  been  remitted,  and  the  several  amounts  remitted. 
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Sees.  6201  to  6203.  **An  act  in  relation  to  persons  imprisoned  for  offenses  against  the  state  of 
Nebraska."    1876,  "p,  32.    In  force  February  26.     (Superseding  sec  669  of  original  eode.) 

6201.  That  every  convict  who  is  now  or  who  may  hereaflter  be  oonfiDed  in 
the  Nebraska  penitentiary,  and  who  shall  have  no  infraction  of  the  rules  or  rega- 
latioos  of  the  penitentiary  or  laws  of  the  state  recorded  against  him^  and  who  per- 
forms in  a  faithful  manner  the  duties  assigned  to  him  in  an  orderly  and  peaceable 
manner,  shall  be  entitled  to  the  diminutioil  Of  time  from  his  sentei^oe  as  appears 
in  the  following  section^  and  pro  rata  for  any  part  of  a  year  where  the  sentence  is 
for  more  or  less  than  a  year :  Of  two  months  on  the  first  year ;  of  two  months  on 
the  second  year ;  and  three  months  on  the  third  year;  of  four  months  on  the  fourth 
year,  and  the  like  diminution  of  time  for  each  succeeding  year  of  time  of  their  sen- 
tence. 

6202.  Whenever  a  charge  of  misconduct  shall'  be  sustained  by  the  wardien 
and  inspectors  at  their  first  meeting  after  said  charge  or  charges  shall  have  been  re- 
corded by  the  warden  or  his  deputy  against  a  prisonery  he  shall  lose  the  deduc- 
tion  of  time  specified  in  section  one  of  this  act,  but  he  may  r^ain  by  continuous 
good  conduct  thereafter  a  deduction  of  tiioe,  not  exceeding  seventy-five  per  cent  of 
said  time  specified  in  section  one  of  this  act^  and  as  much  lees  as  the  warden  and 
inspectors  may  certify  to,  as  a  suitable  reward  for  good  conduct. 

6203.  The  gOTemor  shall,  upon  receiving  certificate  of  good  conduct  from  the 
warden  and  inspectors,  immediately  issue  his  warrant  for  discharge  of  such 
convict;  said  warrant  shall  in  all  cases  restore  the  prisoner  to  civil  rights  the  same 
as  though  a  pardon  had  been  issued. 

Sees.  6204  to  6206.  *^An  act  to  provide  for  the  pardon  of  OOnviots  from  the  penitentiary 
in  certain  cases.'*    1889,  p  387.     In  force  Jnne  30. 

6204.  That  on  the  4th  day  of  July  in  each  year  the  governor  of  this  state 
may  in  his  discretion  grant  and  issue  an  unconditional  pardo&  to  two  convictS 
in  the  penitentiary  who  have  been  confined  therein  for  ten  (10)  years  or  more^  and 
whose  oonduct  while  incarcerated  in  the  penitentiary  has  been  such  as  to  entitle  him 
or  her  to  the  benefits  of  the  good  time  act. 

6205.  Said  pardons  shall  be  issued  upon  the  written  recommendation  of 
the  warden  of  the  penitentiary^  the  attorney  general,  secretary  of  state,  and  the  chief 
justice  of  the  supreme  court 

6206.  This  act  shall  not  be  construed  or  taken  to  abridge  or  deny  the  power 
now  vested  in  the  governor  to  grant  pardons,  but  shall  be  an  addition  thereto. 

Sec  570  repealed  the  following:  R.  S.  1866,  sees.  34-36,  p.  11;  ch.  21,  p.  176;  sec.  109,  p.  227; 
sees.  107,  110«  pp.  340-1 ;  sec.  12,  p.  344;  crim.  code,  p.  592  et  »eq.,  except  ch.  29,  p.  671.1867  (Ter.), 
p.  5.  1867  (State),  p.  46,  as  amended  1871,  p.  80.  1869,  p.  19,  ''An  act  to  prohibit  the  sale  of  in- 
toxicating liquors  on  days  of  election;*'  p.  81,  '*An  act  to  punish  offenders  against  chastity,  mor- 
ality, and  decency,"  as  amended  1870,  p.  6;  p.  94,  ''An  act  to  amend  sec.  20,  sec.  4,  crim.  code;" 
sees.  31-38,  40,  43-60,  pp.  105-9;  sec.  103,  pp.  214-15.  1871,  p.  79,  '*An  act  in  relation  to  persons 
imprisoned  under  sentence  for  offenses  against  the  laws  of  Nebraska;"  pp.  84  and  119,  acts  relative 
to  jostioes  of  the  peace;  p.  118,  act  relative  to  counsel  for  indigent  prisoners;  p.  128,  act  to  protect 
certain  birds,  and  all  acts  in  conflict;  Provided,  That  the  validity  of  such  acts  so  repealed  shall  be 
saved  and  continued  to  the  extent  described  in  section  255. 

CHAPTER  LIII.— Errors  From  Inferior  Courts. 

Sees.  6207  to  6212.  *'An  act  to  provide  for  reviewing  on  error  all  oriminal  oases  before 
county  judges,  justices  of  the  peace,  police  magistrates,  and  all  other  courts  inferior  to  the  district 
court,  wherein  the  accused  shall  be  convicted  and  adjudged  to  pay  a  fine  or  to  be  imprisoned,  or  both.'' 
1883,  p.  330.    In  force  June  1. 

6207.  That  in  all  criminal  cases  tried  before  county  judges,  police  judges, 
justices  of  the  peace,  police  magistrates,  and  all  other  courts  inferior  to  the  district 
court,  wherein  the  accused  shall  be  convicted  of  a  violation  of  any  law  of  this  state, 
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or  of  an  ordinaaoe  of  any  muDicipal  corporation  ia  this  state,  and  adjudged  to  paj 
a  fine  or  to  be  imprisoned,  or  both,  such  judgment  may  be  reviewed  on  error  in 
the  district  court  of  the  county  in  which  any  such  trial  and  conviction  may  be  had. 

6208.  On  application  by  or  on  behalf  of  such  convicted  person  to  any  sadi 
officer  or  court  before  whom  such  trial  and  conviction  may  have  been  had,  and  npoii 
tender  of  the  legal  fees,  such  officer  shall  make  and  deliver  to  such  convicted  permm 
or  his  counsel  a  complete  certified  transcript  of  the  judgment  and  all  dock^  entries 
made  on  the  trial  of  such  case,  and  on  i*eceipt  of  a  copy,  of  the  summons,  as  bereii^ 
after  set  forth,  shall  forward  to  the  clerk  of  the  district  court  the  original  papers  in 
the  case. 

6209.  The  proceeding  to  review  any  such  judgment  shall  be  by  petition  in 
error,  to  which  shall  be  attached  such  transcript,  and  also  any  original  papers  re- 
ceived by  the  clerk,  and  the  court  in  which  the  review  is  sought  may,  by  sammaiy 

Erocess,  compel  a  more  complete  record  to  be  furnished  and  such  original  papers  to 
e  forwarded. 

6210.  When  such  petition  and  precipe  are  filed  in  any  court,  a  anmmons  in 
error,  returnable  in  thirty  days,  shall  be  issued  by  the  clerk,  unless  the  judge  of 
such  oourt  prescribe  another  day  for  the  return,  which  summons  shall  be  directed  to 
the  sheriff  of  the  county  in  which  the  district  attorney  resides^  containing  sacb 
description  of  the  judgment  as  to  identify  it,  reciting  the  fact  that  a  petition  in  error 
has  been  filed,  ana  command  such  sheriff  to  notify  the  district  attorney  of  the  time 
it  will  be  for  hearing;  and  if  original  (lapers  are  required,  it  shall  command  the 
sheriff  to  notify  the  office  in  whose  possession  they  are  to  forward  them  to  such 
clerk.  In  case  the  district  attorney  should  reside  in  some  couuty  other  than  the  one 
in  which  such  proceedings  in  error  are  to  be  had,  the  clerk  may  send  the  summons 
in  error  by  mail  to  the  proper  sheriff,  who  may  return  the  same  by  mail  to  the  derk 
of  the  court  from  which  it  was  issued. 

6211.  Upon  the  hearing  of  a  petition  in  error,  the  court  may  affirm  the  judg^ 
ment  or  reverse  it  in  whole  or  in  part,  and  order  the  accused  to  be  discharged. 

6212.  No  sentence  or  judgment  shall  be  suspended  or  execution  stayed 
until  the  defendant  shall  enter  into  a  recognizanoe  before  the  clerk  of  the  district 
court  where  his  petition  in  error  is  filed,  conditioned  that  the  defendant  will  prose- 
cute his  petition  in  error  to  effect,  and  surrender  himself  to  the  custody  of  the  proper 
officer  of  the  county  in  which  the  conviction  was  had,  in  case  the  judgment  against 
him  be  not  reversed  or  a  new  trial  ordered. 

CHAPTER  LIV. — Prosecution  op  Offenses  by  Infobmation. 

Sees.  6213  to  6220.  '*An  act  to  provide  for  prosecuting  offonses  on  information  nad 
to  dispense  with  the  calling  of  grand  juries,  except  by  order  of  the  district  judges. "  1885,  p,  3Sn. 
In  force  Jane  5. 

6213.  That  the  several  courts  of  this  state  shall  possess  and  may  exercise  the 
same  power  and  jurisdiction  to  hear^  try,  and  determine  prosecutions  upon  in* 
formatioily  for  crimes,  misdemeanors,  and  offenses,  to  issue  writs  and  process,  and 
do  all  other  acts  therein,  as  they  possess  and  may  exercise  in  cases  of  like  prosecu- 
tions upon  indictments. 

Murder  may  be  prosecuted  bj  information  instead  of  by  indictment.     20,  440  (46  N.  W., 

451). 

6214.  All  informations  shall  be  filed  during  term,  in  the  court  having  jure- 
diction  of  the  offense  specified  therein,  by  the  prosecuting  attorney  of  die  proper 
county  as  informant;  he  shall  subscribe  his  name  thereto,  and  endor^  thereon  tke 
names  of  the  witnesses  known  to  him  at  the  time  of  filing  the  same;  and  atVsuch  tiose 
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before  the  trial  of  any  oase  as  the  coart  may,  by  rale  or  otherwise,  prescribe,  he  shall 

endorse  thereon  the  names  of  saoh  other  witnesses  as  shall  then  be  known  to  him. 

loformatioii  must  allege  that  crime  was  committed  within  the  jarisdiction  of  the  coart.  22^ 
420  (35  N.  W.,  202).  Names  must  be  endorsed  on  the  information  before  the  trial  term.  19, 648 
(28  N.  W. ,  304).  Failure  to  endorse  name  of  witness  on  information,  sroand  for  new  trial.  20, 517 
(31N.W.,  6).  But  if  testimony  not  material,  not  error.  24,  724  (40  N.  W.,  302).  Names  of  wit- 
nesses  cannot  be  added  to  information  unless  it  be  shown  that  they  were  not  known  before.  27t 
732-4  (43  N.  W.,  747;  44  N.  W.,  106).  Endorsement  on  day  of  trial  of  n«me  of  witness  who  was 
not  called,  not  error.  29,  444  (45  N.  W.,  451).  Witnesses  used  in  rebuttal  of  a  collateral  issn^ 
raised  by  defendant  need  not  be  endorsed.     28,  311  (36  N.  W.,  527). 

6215.  All  information  shall  be  verified  by  the  oath  of  the  prosecuting  at- 
torney, complainant,  or  8ome  other  person,  and  the  offenses  charged  therein  shall  be 
stated  with  the  same  fullness  and  precision  in  matters  of  substance  as  is  required  in 
indictments  in  like  cases.  Different'  offenses  and  different  degrees  of  the  same  of- 
fense may  be  joined  in  one  information,  in  all  cases  where  the  same  mieht  by  dif- 
ferent counts  in  one  indictment;  and  in  all  cases  a  defendant  or  defendants  shall 
have  the  same  rights^  as  to  proceedings  therein,  as  he  or  they  would  have  if  prose- 
cuted for  the  same  offense  upon  indictment. 

6216.  That  the  prOYisions  of  chapters  XL,  XLI,  XLII,  XLIII,  XLIV, 
XLV  of  the  Criminal  Code,  in  relation  to  indictmentSy  and  all  other  provis- 
ions of  law  applying  to  prosecutions  upon  indictmeuts  to  writs,  and  process  therein, 
and  the  issuing  and  service  thereof,  to  motions,  pleadings,  trials,  and  punishments 
or  the  execution  of  any  sentence  and  to  all  other  proceedings  in  casesx^f  indictments, 
whether  in  the  court  of  original  or  appellate  jurisdiction,  shall  in  the  same  manner 
and  to  the  same  extent,  as  near  as  may  be,  apply  to  infonnationSy  and  all  pros-r 
eoutions  and  proceedings  thereon. 

6217.  Any  perscm  who  may,  according  to  law,  be  committed  to  jail,  or  be- 
come recognized  or  held  to  bail  with  sureties  for  his  appearance  in  court  to  an- 
swer to  any  indictment,  may,  in  like  manner,  so  be  committed  to  jail  or  become 
recognized  and  held  to  bail  for  his  appearance,  to  answer  to  any  information  or  in- 
dictment, as  the  case  may  be. 

6218.  It  shall  be  the  duty  of  the  prosecuting  attorney  of  the  proper 
county  to  inquire  into  and  make  full  examination  of  all  the  facts  and  circumstances 
connected  with  any  case  of  preliminary  examination,  as  provided  by  law,  touching 
the  commission  of  any  offense  wherein  the  offender  shall  be  committed  to  jail,  or  be- 
come recognized  or  held  to  bail,  and  if  the  prosecuting  attorney  shall  determine  in 
any  such  case  that  an  information  ought  not  to  be  filed,  he  shall  make,  subscribe, 
and  file  with  the  clerk  of  the  court  a  statement  in  writing,  containing  his  reasons, 
in  fact  and  in  law,  for  not  filing  an  information  in  such  case,  and  that  such  state- 
ment shall  be  filed  at  and  during  the  term  of  court  at  which  the  offender  shall  be 
held  for  his  appearance ;  Providedy  That  in  such  case  such  court  may  examine  said 
statement,  together  with  the  evidence  filed  in  the  case,  and  if,  upon  such  examina- 
tion, the  court  shall  not  be  satisfied  with  said  statement,  the  prosecuting  attorney 
shall  be  directed  by  the  court  to  file  the  proper  information,  and  bring  the  case  to 
trial, 

iDformatioD  cannot  be  made  against  one  whom  the  supreme  court  has  found  no  cause  of  ac- 
tion.    22, 147  (34  N.  W.,  346.) 

6219.  Grand  juries  shall  not  hereafter  be  drawn,  summoned,  or  required 
to  attend  at  the  sittings  of  any  court  within  this  state,  as  provided  by  law,  unless 
the  judge  thereof  shall  so  direct  by  writing,  under  his  hand,  and  filed  with  the  clerk 
of  said  court 

They  cannot  be  now  summoned  from  bystanders  in  an  emergency.     18,  402  (25  N.  W.,  527). 

6220.  No  information  shall  be  filed  at^ai^^^  ^^7  person  for  any  offense 
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until  auch  persou  shall  have  had  a  preliioiDary  oxaifiiB&tioil  therefor  as  pro^ 
vided  bj  Jaw,  before  a  justice  of  the  peace  or  other  examining  tnagiatrate  or  offi- 
cer, unless  such  person  shall  waive  his  right  to  such  examination ;  Provided ^  how- 
€iser,  That  information  may  be  iited  witliout  such  examinatioD  against  fugitiv^a 
from  justice,  and  any  fagitive  from  justice  against  whom  an  information  shall  be 
filed  may  be  demanded  by  the  governor  of  this  state  of  the  executive  authority  of 
any  other  state  or  territory,  or  of  any  foreign  government,  in  the  same  maDner^  and 
the  same  proceedioge  may  be  had  thereon^  as  provided  by  law  in  like  cas^  of  de- 
mand upon  indictment  filed. 

Depntj  pro^nitiD^  atboms^  catuiot  file  iufof mftUcMiL    32|  150  (34  N.  W.,  346).     Gitfid  28, 
rt4S(44N.  W.,443), 
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ABANDONMENT 

ground  fordivoroe. 
ABATEMENT 

diMolation  of  corporation  not  an,  of  snit,    327 

plea  to  an  indictment 6066  to  6068 

of  actions  by  death 4979, 4980 

ABORTION 

penalty,  otc^.., ^ 5617  to  6624 

ABSCONDING 

criminal, apprehension- ^  6890 

^  criminal  confined  in  anj  jail  - 6918 

criminal,  warrant  for,  in  anj  ooonty-..*...  5917 
ABSENCE 

of  defendant  ground  for  Tacating  judg- 
ment » ^^ ^..,  5472 

ABSTRACTER 
bonded.    See  RsAL  PsopiBTr 4400  to  4404 

ACADEMY 

tmstees  of 674 

ACCESSORIES 

in  felony.- 6577,  5678 

before  the  fact,  no  habeae  eorpue  for— 5990 

ACCOUNTS 

kept  in  dollars,  cents,  and  mills- 2306 

interest  on 2024 

book  of,  OTidenoe 4866 

by  executors,  etc. 1333  to  1:^6 

kept  by  a  deceased,  cTidenoe 4865 

ACCUSED 
haTc  compulsory  process  for  witnesses  «•••  6088 

ACKNOWLEDGMENT 

See  Real  Psopebty —•••••  4326 

may  be  taken  before  county  clerk  - 3126 

may  betaken  by  register  of  deeds 3156 

by  notaries 3219 

by  Justice 5374 

by  deputies  valid 3212 

heretofore  taken  by  deputies  Talid  ••.••••••  8213 

of  certificate  of  partnership. 3235 

of  agreement  to  arbitrate- 5331 

of  service  may  be  made  by  defendant 4610 

of  debt  to  prcTent  bar  by  time  - 4558 


4961 


saonoM 

ACQUITTANCE 

when  decree  s^ds  as..^ 

ACTIONS 

time  within  which  commenced 4542  to  4553 

when  deemed  commenced 4555 

no  feigned  issues  in 4550 

where  brought 4587  to  4599 

must  be  in  name  of  real  party 4564 

names  of  parties  to 4639 

forms  of 4538 

how  commenced...- 4600,  4601 

how  commenced  before  justice 5377 

joinder  of- 4627,  4628 

consolidation  of. 4687,4688 

diferent  causes  of,  separately  numbered...  4633 

pending,  not  affected  by  code 5367,  5368 

when  not  affected  by  code 5370 

reversed,  retained  for  trial  by  district  court  6140 

offer  to  confess  judgment  in 5106,  6107 

offer  to  compromise,  effect 5101,  6102 

submission  on  agreed  statement-.. .5103  to  6105 

revivor  of.    See  Rbyiyos 4981  to  4998 

to  modify  judgment  - 5146  to  6149 

in  partition.    See  PabtitioN- 5269  to  5311 

to  quiet  title.  See  Real  Pbopkbty,  4391  to  4395 

to  recover  real  estate 5172  to  6188 

limitation  of,  for  property  sold  for  taxes...  4033 

pending,  effect  of,  on  title,  etc- 4623 

of    forcible    entry,    etc.      See    JuSTiCB 

Pbaob 5491  to  5604 

to  foreclose  mortgages.      See  Mobtgaqb 

FOBBCLOSUBB 5312  to  5328 

to  foreclose  tax  lien,  where  brought 4092 

on  official  bonds 5189  to  5190 

before  due.    See  Attaohmekt 4753  to  4759 

against  state,  how  and  when  brought.    See 

Public  Finance- 4307 to 4323 

what  may  be  brought  against  executor,  1286 

party  injured  sue  executor,  etc 1359 

by  infant,  brought  by  guardian 4569 

against  a  garnishee,  when 4735,  5409 

barred  in  other  states  barred  here. -...4554,  4557 
barred,  acknowledgment  which  revives...  4558 
not  abated  by  death,  etc 4578> 
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ACTIONS— CbiioftkM. 

whatsanriye  dealh 4979,  4960 

dismissal  withotit  pnijadioe^ 4954 

dismissal  of,  in  vacation 4955  to  4956 

in  eqnitj  appealable..... 5142  to  5145 

when  triable 4801 

ADAMS  COUNTY 
boundary • 727 

ADJOURNMENT 

of  cases  in  conntj  oonrt 1104 

See  JUSTICK  Pbaci 5430  to  5432 

of  an  examination 5924  to  5926 

of  examination,  grounds  of. 5924 

ADJUSTMENT 
of  claims  against  state.    Sm  Public  Fi- 
NANCB.. 4302  to  4306 

ADJUTANT  GENERAL 

5^  Militia 2212 

estimate  expense  of  militia.. 2246 

issne  arms,  etc,  to  cadets.. 3696 

AD  LITEM 
goardian 4671,4572 

ADMINISTRATION 
of  intestate  estates 1235  to  1254 

ADMINISTRATOR 

See  IVTESTATB 1235  to  1254 

sale  of  lands  by.    Sm  Deobdbnts'  Es- 
tates   1136  to  1181 

under  control  of  oonnty  court.. 1079 

accounts  by.. 1333  to  1346 

when  convey  land.    Am  Deobdints'  Eb- 

TATES 1366  to  1391 

official  bonds  of. 1253, 2999 

give  bond.. 1238 

special  duties  of. 1240 

special,  powers  csase  when  regular  qual- 
ify   1243 

effectof  death  of 1245 

may  be  removed 1246 

one  of  several,  administer  trust. 1248 

powers  of  a  second,  same  as  first. 1249 

power  terminated  by  finding  of  will.. 1250 

with  will  annexed 1254 

right  to  possession  of  estate  1261 

sue  for  estate  aliened.. 1271 

foreclose  mortgage  of  deceased 1266 

compelled  to  accounts 1264 

liable  for  dividend  on  estate 1314 

special,  liability  of» 1241 

what  action  brought  against 1286 

to  bring  suit 1288 

may  bring  snit» 4567 


ADMINISTRATOR— OmcAkleci. 

new,  may  sue  on  bond  of  old  « ^......  1361 

recover  penalty  under  Aodess  eorpue  act ...  9B9S 

rights  under  lien  law -...  21S4 

with  will  annexed  may  sell  land ^  UCl 

foreign... ^,.„  1168 

not  taken  on  bonds  ..........^.•...•^ «  2991 

ADMINISTRATRIX 
marriage  vacates  trust ^^  1247 

ADMISSION 
of  the  state „  p,  49 

ADOPTION 

of  children.. 5263  to  5268 

manner  of. ^  5364 

time  and  place  of  hearing ^ 5985 

decree  of  county  judge  in 5266 

decree  conclusive,  name,  etc ^  SifiT 

ftes  in - 5268 

AD  QUOD  DAMNUM 
See  Mills vaffl 

ADULTERATION 

of  liquors,  penalty  for... ^ 57ffi 

of  milk,  selUng,  penalty 5831, 5833 

of  medicine,  penalty^ ^ 3317 

ADULTERY 

penalty.. 57S9 

ground  of  divorce ItSS 

by  wife  prevents  alimonj  to  her 1439 

ADVANCEMENT 
how  considered 1123 

ADVERTISING 

of  lottery,  penalty.. 589S 

of  school  lands,  fees  for.. 3838 

of  secret  drug,  eta,  penalty^ 5624 

AFFIDAVIT 

defined 4887 

what  used  for...: 4890 

how  and  where  made 4891 

to  pleadings,  how  made 46S7 

to  pleadings  by  agent  or  attorney 4659 

to  pleadings,  contain  what 4655 

for  service  by  publication.....^ »«  4616 

in  replevin,  contain  what«....- „...  4690 

in  replevin  in  justice  ooort 5561 

for  attachment  before  justice —......  5394 

for  attachment 4766 

for  garnishment  in  aid  of  execution 470 

in  garnishment  before  justice 5403 

for  adjournment.  See  Jusncc  PSACS,  5431 ,  5433 

to  property  by  surety ^ 5S4 

for  change  to  other  county 6(^ 
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AFFIRMANCE 

of  justice,  judgment,  costs,  etc 5139 

jadgmentOQ 5135 

JLFFIBMATIONS 

and  oaths 2977 

instead  of  oath 5361 

fiOse,  ispeijnry 5748 

to  juror  in  criminal  case 6100 

administered  by  justice  peace  ^ 6374 

AJ'FRAY 
what  is,  penalty  M ..••. 

AGENT 

fraud  by,  in  disposal  of  property 

•embeazlement  by 

may  make  affidavit  for  garnishments 

for  attachment 

in  justice  court 

Ibr  garnishments 

in  replevin 

may  Terify  pleadings^ 

«f  insurance  company  must  haye  certifi- 
cate of  auditor 

«f  corporation  pay  tax,  when 

lien  of,  on  principal's  property 

to 

when  list  property  of  principal  for 

ments 

may  sign  couTeyance 


5586 

5716 
5706 
4760 
4709 
5394 
5403 
4690 
4659 

404 
4042 

4038 

3914 
1807 


AGRICULTURAL  COLLEGE 

location^ 3891 

oollege  act,  assent  to 3692 

AGBICULTUREs 1  to  69 

board  of,  meet^ 1 

See  BoAHO  of 

experimental  stations 12  to  18 

county  societies 19 

appropriation  for 19 

fence  viewers 32  to  35, 41  to  43 

fence  between  contiguous  owners 29  to  45 

live  fence  along  road 28 

•hade  trees  planted  along  streets 5!)  to  59 

bounty  for  growing  trees 60,  61 

onlawfnl  to  kill  birds  that  promote 5664 

trespass  by  man  or  dog  on  lands 51, 52 

Dairymen's  Association 62  to  66 

deception  in  sale  of  butter  and  cheese... 67  to  69 

Hen  on  live  stock  for  keeping 86 

lien  on  oAprlng  of  male  animala 87 

AGREEMENT 

how  construed.. ^ 4861 

written,  action  on,  barred  in  five  years.....  4546 


AID 

by  county  to  buy  seed.    See  Publio  Fi- 

NANCB 4198  to  4206 

ALCOHOL 

effect  of,  a  necessary  study ••« — ..  3635 

ALIAS 

summons,  Issued  when  ......•••••••••••••• 4606 

ALIENS 

Non-resident,  rights.      See  Rbal    Pbof- 
EBTT. 4396  ta  i 
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ALIMONY 
iSeeDiYOBOiB 

ALLIANCE 
farmers',  incorporated - 667 

ALLOWANCE 
for  support  of  diildren  of  deceased ; 1347 

ALTERING 
mark  or  brand,  penalty 6643 

ALTERNATIVE 
writ  of  mandamus.. 5197 

AMENDMENTS 

to  constitution.. p.  74 

to  be  voted  on  in  1892 p.  78 

by  plaintiff  when  without  leave 4678 

after  demurrer  filed 4679 

of  pleadings  after  judgment 4681 

when  ground  of  continuance 4684 

costs  on 5163 

in  justice  court.. ••••••« 5423 

AMERCEMENT 

for  ikilure  to  serve  execution 5048 

of  clerk  for  failure  to  pay  over  money 6049 

amount  of 5060 

when  execution  sent  by  mall  ».  •••• 5051 

when  notice  of,  required -•-••••••  6058 

same  force  and  effect  of  judgment  .•.••••••  5053 

deputies  subject  to 5053 

when  sheriff  entitled  to  subrogation^ 6064 

when  sheriff  liable  to 6368 

ANCIENT  FREE  &  ACCEPTED  MASONS 
bodies  corporate .•••.; « 667 

ANIMALS.. , 70  to  338 

estrays 114  to  130 

damage  by,  in  the  night  time 108  to  113 

protected  from  contagious  diseases.....  130  to  130 

affected  with  contagious  diseases 130  to  130 

prevent  spread  of  hog  cholera.. 140  141 

selling  or  allowing  to  run  at  large  of 

diseased ^ 5657  to  6660 

cruelty  to,  in  transportation 5661 

impounded,  penalty  for  releasing i 5661 
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ANIMALS— Cbnc2u(26d 
impoanded,  penalty  fbr  neglect  to  feed^...  6650 

penalty  for  changing  brand  of- , 6642 

overworking,  penalty 6647 

willfnlly  killing  or  destroying 6643  to  6646 

penalty  for  abandoning  disabled 6652 

inhuman  treatment  of,  penalty 6646 

neglect  to  feed  and  sheltet 6648 

sheep  protected  from  dogs 187  to  193 

sheep  must  be  branded^ 186 

sheep  husbandry 169  to  186 

wild,  bounty  for 212  to  216 

8ee  YiTSBiNABY  SuBGEOir 142  to  168 

killed  by  veterinarian,  when 148 

pay  for,  killed  by  Teterinary  sorgeon 163 

grasshoppers ; 207  to  211 

deer  protected- 223 

fidi 201  to  206 

bees 195  to  200 

ANNEXATION 
by  villages 2914  to  2921 

ANSWER 

in  partition,  state  what- 6273 

in  guo  warranto  prooeedings 6243 

in  action  to  recover  real  estate 6173 

not  necessary  in  removal  cases 3202 

in  slander  and  libel  cases- 4669 

day,  third  Monday- 4649 

filed  on  terms,  when. 4650 

supplemental,  when.. ^ 4686 

contain  what 4639 

as  to  part,  and  demurrer  as  to  part 4638 

set  up  several  defenses  and  counter-claims,  4640 

when  set-o£f  proper 4644 

rule  if  new  party  necessary 4643  to  4646 

cross-demands  not  defsated  by  assignment 

or  death  - i 4646 

by  attorney  of  insane  or  guardian 4647 

ANTELOPE 
when  unlawful  to  kill 5667 

ANTELOPE  COUNTY 
boundary 728 

APOTHECARY 
sale  of  poisons  by 5621  to  5623 

APPEAL 

not  allowed,  when 5489 

lies  in  forcible  entry  and  detention 6502 

firom  justice.- 5456,  6477  to  6490 

from  judgment  of  magistrate 5951 

from  award 6343 

from  justice's  ruling  on  award 5464  to  5466 

firom  ruling  of  board  on  granting  license...  2176 


AFFEAL— Concluded. 

in  irrigation  cases..; ^061 

by  oimer  of  land  taken  for  scbooL 3SM 

cities  of  second  class  B-....— .••••....— .....  S8K 

from  police  court  cities  B.. -.....• 26M 

from  damage  for  city  improvements.........  2719 

from  police  judge  cities  A. S578 

lies  from  police  court....... 9456 

district  court  may  compel  l^e  aUowanceof  1046 

from  county  court 1100, 1114  to  im 

fh>m  different  assessments  joined 520 

from  decision  as  to  return  of  tax 4013 

lies  from   allowance  or  disallowaiiee  of 

daim  against  county- .•-....    8S1 

from  county  court  in  assignment M 

manner  of  taking  in  assignment  cases. ....    S71 

when  not  allowed  in  assignments 220 

firom  right  of  way  damages 612  to  519 

from  decision  of  county  j  udge  as  to  bond  of 

abstracter.. 4404 

ooanty  warrants  not  delivered  until  time 

for  expired .•.•.^•...    ffH 

bonds  in  county  courts 1116 

lies  firom  decision  on  claim  against  estate...  ISfS 
in  ease  of  decedents,  limits  of..............  1S04 

notice  of «...  1285 

from  order  of  distribution 13S2 

from  decree  for  oonveyanoe  of  land  of  de- 
ceased   ^^  ISH) 

by  executor,  etc,  without  bond 1384 

from  allowance  of  damages  for  ditch.. 1553 

by  incumbent.. 16^) 

by  contestant „  1662 

from  lUlowanoe  for  highway 1853, 1^ 

from  disallowance  of  claim  by  auditor 4303 

from  jodgment  for  or  against  state ^^ 

allowed  from  order  ibr  receiyer 4794 

tried  on  original  complaint 50S2 

not  allowed  after  stay 5007 

inequity 5142  to 5145 

transcript,  docketed  in  six  months^ 514^ 

how  testimony  preserved.. 51'6 

when  amounts  to  a  supersedeas. 5144,  5145 

APPEARANCE 

docket  kept  by  district  derk.. ................  4BO 

what  entered  on.. 4813 

show  recognisance,  etc €ttB 

injustice  court,  time 53S 

APPELLEE 
may  have  appeal  entered,  when ........50 

APPLES 
dried,  twenty-four  pounds  to  bnaheL*...^  4534 
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U>PORTIONMENT 226  to  230 

ooDgressional  districts 224 

jadicml  districts. 226 

legislatiye  districts % 230 

of  school  funds,  state- 3635 

comity  - 3636 

iPPRAISAL 
of  school  lands  for  sale 3830 


iPPRAISEMENT 

of  property  of  educational  institution 671 

in  attachments 4715. 

in  attachment,  fees  of 3009 

of  property  replevied.- 4695,  5510 

under  tax  lien,  foreclosure 4104 

of  improvements  under  occupying  claim- 

ant'slaw 4383 

of  effects  of  deceased 1256 

second,  where  land  not  sold  on  first.. .5029,  5044 
of  real  estate  when  set  aside 6044 

iPPRAISERS 

of  estate,  duty.. 1258 

fees  of,  penalty  for  foiling  to  act 5047 

of  school  lands,  fees 3838 

fees  in  assignments 258 

of  state  lands  for  railroad  purposes  ...530  to  535 

LPPRENTICE 
embezzlement  by 5707 

LRBITRATION8 5329  to  5346 

See  Juries  PiAOB 5460  to  5466 

all  controversies  sulject  to 5329 

what  may  be  submitted  to < 5332 

who  may  agree  to 5330 

agreement  to,  acknowledged  before  J.  P.  5331 

may  be  made  on  order  of  court 5333 

rules  applicable  to- 5S34 

award,  rejected  or  re-submitted  by  court...  5341 

effect,  when  confirmed 5342 

appeal,  leoord  for  supreme  court— 5343 

costs  of- 5344 

can  only  be  revoked  by  consent- 5335 

may  proceed  in  the  absence  of  one  party,  5336 

award,  when  made, etc- 5337,  5338 

award  in  writing,  delivered  to  court  - 5339 

notice  before  action  on,  by  court 5340 

district  court  has  control  of. 5349 

of  damages  by  trespassing  stock 99  to  105 

of  disputes  as  to  school  district  property,  3527 

RBITRATORS 

fees  of....« 5345 

fees  of,  school  district 3530 

under  sheep  inspection  law  - 179, 180 

78 


Bicnoir 

ARBOR  DAY 
a  legal  holiday 2975 

ARMORIES 
furnished  by  state.   i^M  Militia 2236 

ARMS 
furnished  by  state.     See  MILITIA 2235 

ARRAIGNMENT 
of  accused 6075 

ARREST 

in  aid  of  execution 5086  to  5094 

of  poor  debtor,  when- 5071 

after  Judgment  justice  court 5392,  5393 

before  judgment  justice  court— ...5386  to  5391 

docket  must  show  order  for- 5476 

order  of,  in  county  court- 1091 

and  arraignment 5909  to  5923 

without  vrarrant,  when. 5552,  5909 

by  private^party  without  warrant,  when...  5910 

by  oral  order,  when 5921 

after  indictment- 6053  to  6061 

ARSENIC 

how  prepared  for  sale 5622 

ARSON '. 5633  to  5641  . 

ART 

works  of,  evidence  of  what- 4862 

ARTHUR  COUNTY 
boundary  - 729 

ARTILLERY 
battery  organintion.    iSSM  Militia 2217 

ASSAULT 

penalty  f^r  provoking 5594 

penalty  for  threatening 5593 

with  intent  to  do  bodily  injury- 5595 

to  murder,  rob,  etc- 5590 

with  intent  to  kill 5596 

action  for,  barred  in  one  year 4549 

ASSEMBLY 
for  unlawful  purpose- 5605  to  5608 

ASSES 
marks  and  brands  of- 78  to  85 

ASSESSMENT 

of  property.    See  Public  Fikanok- 3897 

of  personalty 3900 

of  realty 3901 

when  a  double,  made- ^ 3970 

blanks  furnished  by  auditor 4077 

what  are  mere  irregularities  in 4041 

errors  in,  corzscted- 4083 

a  new,  when  first  destroyed— ««•••••...•  4075 

irregularities  in,  no  effect  on  sale.............  4040 
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ASSESSMENT—Omc^tMied. 

corrected,  tranacribed 3979 

for  cost  of  sanitation^ 3330  to  3333 

for  bonded  debt  of  district ^ 3520 

in  metropolitan  cities 2389 

equalization  in  cities  A 2532 

irregalarities  in  cities  A 2543 

in  cities  B,  rolevy,  irregularities 2647 

ASSESSOR 

word  inolndes  what 4081 

meet  with  town  board 3960 

duty  in  listing.    See  Pdblio  Finance, 

3950  to  3959 

annual  meeting  of. 3947 

make  list  of  old  soldiers 4450 

to  report  condition  of  timber 61 

assess  separately  internal  improyements...  4119 

complete  schedule,  show  what 3920 

when  appoint  deputies^ 3949 

fees  of. 3026 

pay  of. 3964 

ASSETS 
of  estate  distributed 1307  to  1316 

ASSIGNEE 
successor  of  sheriff  elected  by  creditors ...    240 

elected  by  creditors  to  inventory 242 

final  discharge 257 

of  a  thing  in  action  may  sue 4565 

of  tax  certificate  may  foreclose 4102 

ASSIGNMENT 
of  mortgage,  effect  of  record  of. 4363 

ASSIGNMENT  FOR  CREDITORS 231  to  276 

must  be  of  all  the  property  of  debtor 232 

real  estate,  how  described 233 

of  exempt  property 233,  234 

sheriff  shall  be  assignee 235 

deed  of,  how  executed 236 

assignor  to  make  and  file  inventory 238 

meeting  of  creditors 239 

creditors  elect  assignee ,.,  240 

meeting  of  creditors  adjourned 241 

assignee  elected,  to  inventory 242 

bond  of  assignee 243 

bond  of  assignee  recorded  with  clerk 244 

sheriff  deliver  property  to  assignee 245 

time  fixed  to  file  claims 246 

allowance  of  claims 247 

procedure  on  contested  claims 247 

judgmenton  claim,  costs ^  248 

error  and  appeal  from  county  court 249 

sale  of  assigned  estate 250 

report  of  assignee 261 


ASSIGNMENT  FOR  CREDITORS— Omdiiiflri. 

distribution  of  proceeds SS 

how  estate  distributed 2S4 

final  order  of  distribution 2S3,  SS 

distribution,  dividend,  contested  claim  ...    SS5 

final  discharge  of  assignee 257 

fees  and  aHowancea SSB 

void  if  preference 239 

by  partnership  void,  when -...  3S51 

law  not  retroactive 371 

former  fraudulent  conveyances 280 

assignee  compelled  to  render  aooonnt 261 

right  of  creditor  not  abridged.. 263 

assignor  examined  under  oath 264 

undisclosed  property 26S 

additional  inventory  by  assignee 26S 

proof  of  claim  not  due 267 

power  and  rights  of  assignee 266 

jurisdiction  of  county  coori.. 269 

appeal  or  error  in  cases  of 270  to  971 

prior  transfers  in  fraud  of  assignmeat. 273 

fraudulent  preference  of  creditors .«    273 

what  preference  of  creditors  valid  ...»• 274 

evasion  of,  by  assignor,  fraud.. 775 

ASSIGNOR 
may  be  examined  under  oath 264 

ASSOCIATED  CHARITIES 
board  of,  charge  of  home  » 35Vr 

ASSOCIATIONS 

sued  by  what  name 4560 

statement  by,  for  assessor. 382S 

ATTACHMENT 4708  to47S5 

groundsof.. »  4766 

affidavit  for -.  47W 

undertaking  for,  when 4710 

order,  contents  of „..  4711 

order  to  other  counties,  several 471i 

retnm  day  of  order 4713 

return  day  of  attachment  order 4713 

how  officer  execute  order.. ,«  4714 

order,  how  executed,  appraisement » 4715 

when  property  left,  where  found  under- 
taking   47jt) 

when  officer  Jeave  notice  of  garnishment...  471* 

how  made,  under  subsequent  orders 477> 

return  to  order,  state  what «...  472 

garnishee,  how  served.^ 471? 

difference  of  same  property.. 471> 

when  property  bound  by 4T22 

when  receiver  appointed  to  take  charge  of;  4723 

duties  of  receiver 4725 

receiver  notify  debtors,  eto  « «.  4735 
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ATTACHMENT— OmrfiMfed. 

receiTer'8  report,  when  required.....? 4726 

sheriff  may  act  as  receiver 4727 

perishable  property  sold,  etc 4728 

discharge  of,  by  undertaking 4729 

undertaking  to  discharge  attachment 4729 

OBdertaking,  how  executed  in  vacation  ...  4730 

answer  of  garnishee,  fees 4731 

garnishee,  how  discharged 4732 

garnishee,  failure  to  answer,  a  contempt...  4733 

when  garnishee  may  hold  property 4734 

when  garnishee  may  be  sued ^ 4735 

fiDal  judgment  against  garnishee,  when ...  4735 
garnishment  in  aid  of    execution.      See 

Garnishment 4760  to  4765 

effect  of  Judgment  for  defendant 4737 

j adgmen t  for  plaintiff,  how  satisfied 4738 

oonrt  compel  deliveiy  of  property 4739 

sheriff  may  repossess  property 4740 

officer  have  trial  of  right  of  property,  when,  4741 
several,  court  may  refer,  to  fix  priorities...  4742 

powers  of  court  date  from  issuance.. 4743 

additional  security  for  the,  required.. 4744 

motion  to  discharge 4745 

motion  to  discharge,  when  affidavits  used,  4746 

lands  in  other  county,  how  attached 4747 

when  discharged,  certified  to  recorder 4749 

fees  for  recording  and  discharging 4750 

undertaking  to  hold  pending  error 4751 

taking  of  error  in,  does  not  affect  main  ac- 
tion    4752 

on  claims  before  due .4753  to  4759 

when  allowed  before  due 4753 

before  due,  by  whom  allowed,  bow 4754 

court  refuse  to  allow,effect 4755 

order  granting,  specify 4756 

undertaking  for 4757 

no  judgment  before  due 4758 

may  be  dissolved  at  chambers.. 1057 

before  justice.     See  Justice 5394  to  5419 

order  of,  in  county  court 1091 

fees  of  appraisers  in „ w%.  3009 

to  enforce  a  judgment 5096 

for  absent  witness 4877 

TTEMPT 

to  bribe  officers 5768 

TTORNEY 

power  of,  recorded 4371 

TTORNEY  GENERAL 

See  Officebs.. 3054  to  3060 

appear  in  actions  against  state 4317 

on  board  to  settle  claims  in  favor  of  state,  4284 

prosecute  surety  company,  when 483 


ATTORNEY  GENERAL— CbncZtkJed. 

to  apply  for  receiver  for  unsafe  bank 304 

prosecute  violation  of  warehouse  law 4515 

prosecute  violation  of  school  book  contract,  3765 
prosecute  suit  to  collect  school  fund  secur- 
ities   4/94 

require  statement  from  charitable  associa-        / 

tions •••••    666 

draw  contract  for  printing. •« 4431 

deputy  of. 3060 

ATTORNEYS 277  to  290 

who  admitted  as 277 

may  be  admitted  by  supreme  court 278 

qualifications  of 978 

who  disqualified.. 287 

oath  of. , 980 

duty  of- 281 

powers  of.. 983 

for  what  disbarred 283 

parties  may  act  as  their  own 986 

communications  to,  confidential *.  4853 

lien  of,  for  compensation 284 

association  of,  incorporated 705  to  707 

embezzlement  by 288,  5706 

from  another  state 279 

wi th  license  from  sister  state  ad mitted.. . . .    285 

on  insanity  board 3389 

cannot  claim  debtor's  exemption,  when  ...  5061 

encouraging  suit,  penalty 5759 

can  only  confess  judgment  when  author- 

"       ized « r 4961 

not  taken  on  bonds 2991 

endorse  name  on  papers 289 

to  act  as  guardian  of  infant 290 

for  insane,  deny  in  answer 4647 

verify  pleadings 4659 

may  make  replevin  affidavit 4690 

may  make  affidavit  for  attachment 4700 

may  make  affidavit  for  garnishment 4760 

may  make  affidavit    for  attachment    in 

justice  court 5394 

and  for  garnishment 5403 

assigned  to  defend  criminal 6064 

may¥e  employed  by  county 891 

county  appoint  deputy 3110 

of  county.     See  Officers  V 3105  to  3117 

county,  when  court  appoint 3111 

of  metropolitan  city 2414 

assistant  to  city 2415 

of  cities  B,  duties 2622 

cities  second  class  A 2769 

of  city  or  village 2888 

fee  for  draughting  an  assignment....... 258 
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LTIOB,JifEYB— Concluded. 

fee  allowed  in  cases  against  trust..... 4444 

fees  allowed  in  suits  against   insurance 

oompany.. 437 

fee  allowed  to,  for  prosecuting  liquor  law,  2195 
See  County  Attorney. 
AUCTION 

memorandum  of,  makes  good  contract 1792 

of  school  lands 3820 

AUCTIONEER 
memorandum  by,  takes  out  of  statute  of 

frauds * 1792 

AUDITOR 
of  public  accounta.    See  Officebs  IY, 

3061  to  3075 

word  includes  what 4081 

appoint  deputy.... 3206 

deputy  of,  bond,  salary,  etc 3074 

prepare  statement  of  legislative  expenses 

and  appropriations.. 4439 

publish  notice  of  fiscal  agency 4130 

adjust  claims  against  treasury.    See  Pub- 
lic Finance 4302  to  4306 

duty  as  to  judgment  against  state 4318 

duty  as  to  collection  of  debt  due  school 

fund  « 4296 

giye  statement  of  amount  due 4065 

certify  amount  due  to  county 4173 

■nefor  tax,  when 4076 

bring  suit  on  treasurer's  bond 4069 

•ue  on  treasurers  bond 4072 

bring  suit  in  behalf  of  sUte 4073 

draw  warrant  for  pay  of  militia 2243 

draw  warrant  for  cost  of  keeping  convicts,  6006 

draw  warrant  on  relief  fund 4138 

pay  claims  allowed  by  board  of  public 

lands  and  buildings.... 3773 

procure  list  of  telephone  and  telegraph 

property  for  taxation 3936 

assessors  instructed  by.... .i 3959 

iend  out  statement  of  rate  of  state  tax...  3975 
final  settlement  with  county  treasurer.....  4061 

return  overpayment  to  treasurer 4063 

on  board  to  settle  claims  in  favor  of  state,  4284 

on  miscellaneous  library  board 2131 

on  state  printing  board 4422 

oxamine  insurance  company 387 

duty  to  examine  insurance  companies 408 

revoke  certificate  of  oompany 411 

when  withhold  certificate  of  foreign  com- 
pany...     431 

liaue  certificate  to  mutual  insurance  oom- 
pany     467 


AVDITOR— Concluded. 
examine  and  issue  certificate  to  secret  so- 
cieties to  insure  members.. ^ 443 

examine  surety  oompany  annually.. ..480  to  483 
duty  when  served  with  process  against 

surety  company... 4i2 

prescribe  forms  for  bank  report ».    2^ 

call  for  special  report  of  bank.. ^....»    295 

register  state  funding  bonds »• 4131 

internal  improvement  bonds 4150 

county  bonds 4172 

substituted  bonds 4221 

substituted  bonds 4194 

examine  and  certify  city  and  village  bonds,  4212 

detach  the  due  coupons  before  delivery 4157 

return  school  bonds,  when — 4238 

AUSTRALIAN  BALLOT  LAW 

See  Election 1746  to  1T7I 

AVOIRDUPOIS  POUND 

equals  7,000  grains  troy »•••••.  4533 

AWARD 

5te  Abbiteation 5329  to  5346 

of  arbitrators.  See  Justice  Peace,  5461  toS4(K^ 

of  school  arbitrators 3^9 

in  j  ustice  court,  ruling  on  appeaL 5465, 5466 

AWARDS 
of  agricultural  society  published — ^     21 

BACKER 
of  prize  fight,  penalty 5584 

BAGGAGE 
allowed  passengers  on  railroad ;-...    580 

BAIL 

discharge  on  by  judges 5973  to  59TS 

given  by  prisoner 5034 

surrender  of  prisoner  by  his.. 5979 

BAILEE 
embezzlement  by  a.. ....m.-.^...  5708 

BAILIFFS 

appointment,  fees  of.. »....  3C0S 

of  supreme  court .•^..  103S 

BALLOT 

form  of,  and  instructions ITSS 

printed  at  public  expense.. -.» »  174£ 

official  white,  sample  colored  ..^..........^  17S9 

designate  office ^....  lO^ 

official,  how  delivered  to  judges.. .^  1?SS 

on  constitutional  amendments,  form  of ...  9091 
form  of,  for  discontinuing  town  organisa- 
tion   «  ioe> 

form  of,  for  transferring  territory  from  one 
county  to  another .....^....^    839 
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BALLOT— CVmcliuM. 
have  name  printed  thereon  fhiadalently...  1777 
deetroying,  penalty ......5789,  6790 

BALLOT-BOX 

inspection  of 1600 

destroying,  penalty 6789,5790 

fraadolent  posaesaion  of i.  ......  5788 

BAND 
regimental.    See  MiLlTiA 2218 

BANKER 
word  inclades  what 4081 

BANKING 
onanthorised,  penalty 5735,  5736 

BANKS 291  to  306 

capital  required 291 

reserre  kept  by  state 300 

examiners...... 296 

IM>wer8  of 297 

bond  of- 298 

compensation  - 298 

three  reports  yearly 293 

report  shall  state 294 

preliminary  report- 292 

special  reports,  when  required 295 

penalty  for  failure  to  report- 299 

limit  of  liabilities  - 301 

unsafe,  receiver  appointed  for- 304 

state  law  not  applicable  to  national 306 

sworn  statement  for  assessor 3926 

how  and  where  assessed 3929 

not  revived  after  dissolution 335 

penalty  for  taking  deposits  when  insolvent    303 

fraud  by  officers  of- 5723 

word  includes  what 4061 

pay  interest  on  public  money.    See  Pub- 
lic FlKANCS ^ 4270 

pay  interest  on  county  funds 4275 

fiscal  agent  in  New  York.    See  Public 

Finance- 4126  to  4130 

savings,  not  affected  by  this  act 306 

notes,  forgery  of. * 6740 

BANNER  COUNTY 

boundary—.., 730 

BAR 

dockets, for  term  printed-.. 4846,  4847 

plea  in,  by  accused- 6076 

BARB  WIRE 

unlawful  to  place  in  public  road 1918 

BARLEY 

forty-eight  pounds  to  bushel 4534 


SECTZOM 

BARRED 

action  against  the  state  is,  in  two  years...  4391 
BARS 

unlawilil  toii^nrt- ^ 6687 

BASTARDY 

See  ILLEOITIMATB  CHILDREN 1977  to  1984 

BATTERY 

action  for,  barred  in  one  year 4548 

of  artillery.   See  Militia 2917 

BATTALION 

at  university.    See  Public  Instbuction, 

3693  to  3698 
BEANS 

castor,  forty-six  pounds  to  bushel 4534 

white,  sixty  pounds  to  bushel- 4534 

BEAR-BAITING 
penalty 5^ 

BED  AND  BOARD 
divorce  from 1498 

BEES 

foul  brood  in 198 

foul  brood  in  hives,  etc,  destroyed 198 

must  be  inspected  - 198 

stealing  or  disturbing,  penalty 5662,  5663 

BEE  KEEPERS*  ASSOCIATION 900 

BELL 

rung  by  engineer  before  all  crossings- 569 

BETRAYING 

military  post,  etc,  penalty..^ 5609 

BETTING 

on  election,  penalty 6818 

BIBLE 
fiunily,  exempt  from  forced  sale- 6060 

BIGAMY 5793 

"BILL" 
construed  to  mean- 6379 

BILLIARDS 

betting  at,  prohibited 5811 

allowing  minor  to  play  at,  penalty 6818 

BILL  OF  EXCHANGE 

fraudulent  issue  of- 6793 

counterfeiting  of. 5738 

stealing  or  destroying 5699 

BILL  OF  LADING 
delivery  of  false 6718 

BILL  OF  PARTICULARS 
injustice  court 6420  to  6499 

BILL  OF  RIGHTS 64 
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BILLS  AND  NOTES 
See  Nbgotiablb  Instbumkni8»...2968  to  3976 

BILLS  OF  EXCEPTION 

See  Exceptions. 4831  to  4834 

original  Yised 6123  to  6126 

how  certifl6d« 6124 

wheo  sent  back  to  trial  court 6126,  6126 

injustice  oonrt 6459 

in  police  ooort^ 2457 

fh>m  police  judge  citiee  A.. 2677 

in  criminal  cases 6110,  6111 

BIRDS 
penalty  for  killing  yarlous.... 6664 

BLAINE  COUNTY 
boundary 731 

BLANK  BOOKS 
for  state,  printing 4423 

BLANKS 
for  county,  let  to  bidders.. 926 

BUND 

number  of,  in  county,  reported 3608 

institutions.    See  Publio  Institu- 
tions I.. 3340  to  3360 

BLUE-BIRD 
penalty  for  killing 6664 

BLUEGRASS 
fourteen  pounds  to  bushel 4634 

BOARD  FOR    SALE  OR    LEASING  OF 
SCHOOL  LANDS 
meeting,  record 3839 

BOARD  OF  AGRICULTURE 
See  AaBicuLTUBB 

annual  meeting 1 

officers  of  » 2 

duty  of  officers 3 

report,  printed  and  distributed 4 

Horticultural  Society 6  to  11 

•zperimental  stations 12  to  18 

eounty  societies  » 19 

secure  aid  from  county^ .23,  24 

BOARD  OF  COUNTY 

powers  of.. 867 

number  of  members 897 

BOARD  OF  DIRECTORS 
of  insurance  company 391 

BOARD  OF  EDUCATION 

judgment  against,  how  paid 4112  to  4116 

seU  bonds 4262 

BOARD  OF  HEALTH 

See  Public  Health 3279  to  3297 

in  metropolitan  cities 2337 


BOARD  OF  INSANITY.. 3382  to  3381 

BOARD  OF  PHARMACY 

fi^  PUBLio  Hbalth .3308  to  3311 

BOARD     OF     PUBLIC     LANDS     AND 
BUILDINGS 
See  Public  Lands  and  Buildings, 

3768  to  3784 

BOARD  OF  PUBLIC  WORKS 

See  Metropolitan  Cities- 2408 

in  cities  A 2561 

in  cities  B 2674 

BOARD    OF    RELIEF    FOR    WESTERN 
SUFFERERS 
See  Public  Finance 4136  to  4148 

BOARD  OF  SUPERVISORS 

/S^  SUPEBYISOBS^ 906  to  l(fl4 

BOARD  OF  TRANSPORTATION 

iS^  Railroad 587  to  608 

charge  of  elevators.     See  Wabshousbs  ...  4506 

BOARD  OF  TRUSTEES 
of  viUages SW 

BOAT 
nnlawfiil  to  injure 6696 

BOATS 
title  repealed.     See  p.  1079. 

BOBOLINK 
Penaltj  for  kiUing.. 6664 

BOHEMIAN 
proceedings  of  county  board  published  in.    Ml 

BOHEMIAN  BENEVOLENT  SOCIETY 
incorporated 667 

BOHEMIAN  R.  C.  B.  a 
incorporated 6ff7 

BOILER  INSPECTOR 
of  steam 2412 

BOND 
See  Undertaking. 

in  county  court  suits.. 1110 

in  attachment     See   Undebtakiko  ob 

Attachment  « 4710 

on  appeal  from  decision  on  claim  against 

estate 129S 

of  appliciint  for  receiVer,  and  of  receiTor...  478S 

for  stay  of  execution 500S 

in  replevin.    See  Undebtakinq  ob  Re- 
plevin   4694 

to  hold  dissolved  injunction  in  force,  4782  to  4794 

for  appeal  in  equity,  v^hen  given 5144 

stealing  or  destroying 5689 

official    See  Officebs- 2978  to  90^ 
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record  kept  by  clerk  of. 3121 

execotion,  of  presamed,  unless 5573 

official,  action  on 5189,  5190 

action  on,  barred  in  ten  years..... 4550 

action  on,  where  brought 4590 

prosecnted  bj  attorney  general 3055 

of  administrator 1238 

of  special  administrator 1242 

of  executor,  conditions 1223 

for  sale  of  land  of  deceased * 1145 

inprobate,  suits  on.    See  ;Qec£DENTS'  £s- 

TATIW 1354  to  1365 

of  an  assignee  for  creditors 243 

of  referees  in  partition 5283 

of  collector  held  for  what.. 4071 

of  trosteee  of  dissolved  corporation 5254 

BONDS 

United  States,  listed  but  not  taxable.. 3922 

funding  of  state.    See  Public  Finance, 

4131  to  4135 
state  aid  to  western  sufieren.    See  Public 

Finance.^ 4136  to  4148 

county  issue,  redemption,  etc    See  Pub- 
lic Finance 4170  to  4179 

for  funding  county  indebtedness 4180 

county  aid  to  western  sufferers.    See  Pub- 
lic Finance... 4198  to  4205 

outstanding  county  refunding.. 4190  to  4197 

to  compromise  debts 4155 

for  internal  improYements 4158  to  4166 

registration  of  internal  improvement, 

4149  to  4151 
county,  in  certain  cases  without  vote, 

416/  to  4169 

statement  in  regard  to,  published 4179 

municipal.    See  Public  Finance,  4126  to  4263 
of  metropolitan  cities  registered  by  comp- 
troller   ; 2413 

to  fund  city  indebtedness 4208  to  4210 

for  sewers  and  water 2679 

cities  second  class  A,  draw  6  per  cent 2791 

of  cities  B  draw  6  per  cent 2683 

for  paving  in  cities  A 2550 

for  water  and  sewers.. 2565  to  2568 

city  in  aid  of  court  house 4206,  4207 

precinct  refunding 4220  to  4223 

of  town  for  purchase  of  private  bridge....  1941 
registration    and    payment     of     bridge 

bonds. 45^18,4219 

to  aid  in  boring  for  coal 2304 

district  school.    See  Public  Finance, 

^  4228  to  4246 

school  funding 4247  to  4249 


ncnoN 
BONDS— Cbnchk^wJ. 

thirty  year  metropolitan  school 3750 

of  cHy  school  districts 425Q  to  4253 

precincty  township,  and    school   registra- 
tion  4224  to  4227 

of  school  fond  non-negotiable 4299 

coupons  due  detached  on  delivery  „ « ..  4157 

issued  by  railroad.... 609 

may  be  issued  by  street  railway 632 

issued  by  union  depot  company 619 

of  real  estate  company 657  to  660 

BOOK 
immoral,  unlawful  to  sell,  etc^ 5859  to  5864 

BOOKS 

evidence  of  what 4862 

of  account  evidence  of  what 4866 

and  papers  must  be    produced    in    evi- 
dence  4919  to  4922 

penalty  for  injury  to... 6695 

BOONE  COUNTY 
boundary  M 732 

BOOTHS 
for  polling  provided 5. 1763 

BOTTLES 
marks  on,  protected 6729  to  5733 

BOTTOMRY 
statute  of  frauds  does  not  apply  to 1796 

BOUNTY 

for  wild  animals. 212  to  222 

paid  for  growing  trees 60,  61 

BOX  BUTTE  COUNTY 
boundary 733 

BOYD  COUNTY 734 

boundary 735 

BRAKEMEN 
arrest  confidence  men  on  train 6867 

BRAKES 
kind  used  by  railroad 666  to  671 

BRANDS 

marks  on  stock 70  to  85 

recorded  by  clerk 70 

facsimile,  recorded 80 

penalty  for  defacing 77 

committeeon 81  to  84 

of  stock  brought  into  state i 83 

conflict  of 84 

as  evidence  of  ownership 85,  90 

stock  quarantined  may  be 147 

sheep  mustbe. 185 

of  animal,  penalty  for  changing 5642 

of  goods  not  changed 5726,  6727 
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BREACH  OP  THE  PEACE 

in  presence  of  ooart 

proceeding  to  prevent.... » 6893  to  5908 

BREAKING  AND  ENTERINO 
of  baildings 6627  to  5632 

BRIBERY 

to  officers.. ^ 6767,  5768 

what  is,  at  primary  election 1699 

BRIBING 

Toter,  penalty 6781 

witness  or  jaror. .....5757,  5758 

of  officer,  to  allow  an  escape 6759 

BRIDGES 

iS^  Highways 1897  to  1945 

in  cities  first  class... 2715  to  2720 

in  city  repaired  by  eonnty,  when 1872 

cost  over  $100  let  to  bidder 1897, 1911 

oyer  sixty  feet  long  kept  up  by  county, 

2752,2900 

advertise  for  bids  for.. 1899 

care,  how  built,  and  repaired 1914 

expense  of,  fromidifferent  funds...... 1912 

on  county  line  built  Jointly 1901 

on  county  line,  one  county  sne  for  part,  1903 
Judgment  for  cost  of.  Joint  charge  on  county  1904 

on  county  line,  notice  to  repair 1933 

on  town  line,  how  built  and  repaired. 1916 

expense  of,  how  borne  under  township 

organization 1929 

fVind  from  which  paid  for.. 1900 

out  of  repair,  notice  to  county  board 1931 

repairs  to, on  notice 1932| 

timber  from  public  land  to  repair 5183 

counties  liable  for  damage  for  defective...  1934 

private,  purchased  by  township.. 1935 

vote  by  town  on  purchase  of  a  private...  1938 
bonds  to  build.     See  PoBLio  Finance, 

4214  to  4217 

town  issue  bonds  to  buy.. 1937 

bond,  registration  and  payment 4218, 4219 

fraud  in  building 5737 

unlawful  to  injure 5683 

of  wood,  unlawful  to  carry  fire  across  ex- 
cept   5689 

fast  driving  over,  penalty.. 1886 

injury  to,  penalty 1884 

companies 649  to  656 

how  incorporated 649 

powers,  by-laws 654 

subscription  to  stock 650 

compensation  of  officers 656 

duty  of  president 652 


BRIDGES— OmeriuM. 

duty  of  secretary 633 

officers  give  bonds.. 6S1 

rates  of  tolls 655 

statement  for  assessor. 3R8 

BRIGADE 

See  Militia. ^.^^  2213 

BROKER 

word  includes  what 4061 

sworn  statement  by,  for  assessor.. 3926 

BROTHERHOOD  OF  ST.  ANDREW 

incorporated It 667 

BROWN  COUNTY 
boundary.. 736 

BUCKWHEAT 

fifby-two  pounds  to  bushel 4534 

BUFFALO 

when  unlawful  to  kill 5667 

BUFFALO  COUNTY 
boundary. 739 

BUILDING  ASSOCIATIONS 

See  COBPOBATIONS.. 359  to  380 

BUILDING  INSPECTOR. ^  2416 

in  cities  A ^ ^ 2496 

BUILDINGS,  PUBLIC 

commissioner  of.. 3076  to  3063 

doors  of,  swing  out.. 5839  to  584S 

BULL 

Mexican  or  Cherokee,  cannot  run  at  large,     91 
BULL-BAITING 

I     penalty ^.....  5654 

BUREAU  OF  LABOR 

See  Labor 2062  to  2087 

BURGLARY 

in  night,  penalty 5627, 5630 

BURIAL 

lot  exempt  from  execution ^...... 5O60 

of  soldiers,  sailors,  or  marines.. 4459  to  4461 

BURNING 

of  buildings  and  other  property 5633  to  5641 

BURT  COUNTY 

boundary ,„    737 

BURYING  GROUNDS 
See  Cemetsby 717  to  725 

BUSHEL 

2,150  inches  a.. ^ 4531 

pounds  in,  table  of. 4534 

accurate,  must  be  kept  by  miller S295 

BUTCHER 
selling  unwholesome  meat,  penally .x^...  68dl 
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BUTLER  COUNTY 

boQDcUrj  « 738 

BUTTER 

deoeption  in  sale  of,  fine 67  to  69 

use  of  impure  milk  in,  penalty  ^ 5831 

BUTTERINE 

iniist  be  marked* 67  to  69 

BY-LAWS 
adopted  at  town  meeting.* 961 

CABLE  ROAD 
iSe«STBBBT  Railroad 622  to  633 

CADETS 

battalion  of.    See  Public  Inbtbuotion, 

3693  to  3698 
CALENDAR 

of  cases  in  connly  oonrt •• 1090 

CAMP  MEETING 

penalty  for  having  liquors  near 2205 

liquors  near  seised,  and  arrest  made  with- 
ouv  warrant  •>•••••••«•••••••••••••••••••••••••••  SmUo 

CANADA  THISTLES 

penalty  for  not  cuttings 6837|  5838 

CANAL 

See  iRBiGATlQBr. 2032  to  2061 

company,  keep  good  crossing  at  highway,  1920 

CANDIDATES 
how  named  *.......^ 1747  to  1750 

CANVASS 
of  votes. 1614 

CAPITOL 

location.. 3889  to  3893 

care  of.. 3894  to  3896 

CARCASS 

a  nuisance,  penalty  for  not  removing  ••••••  5826 

CARNAL  KNOWLEDGE 

of  daughter  or  sister. 5587 

of  insane  woman 5792 

CARP 

when  unlawitil  to  catch 5671 

*•  CARRIAGE'' 

defined - 1881 

CARRIER 

embezzlement  by 5711 

CARS 

of  railroad,  to  be  disinfected 152 

stock,  penalty  for  aot  cleaning 5828 


ncnoK 
CASH  BOOK 

kept  by  treasurer 4006 

kept  by  all  treasurers,  show  what.. 4261 

CASS  COUNTY 
boundary - 740 

CATTLE 

marks  and  brands  qf.. 70  to  77 

bull  cannot  run  at  laige 91 

annual  ''round  up  "......••• 194 

CAUSES  OP  ACTION 

several  joined 4627,  4628 

separately  numbered 4633 

CAVALRY 
troop  organization.    iSiosMiLinA S216 

CEDAR  COUNTY 
boundary. 741 


CEMETERY  ASSOCIATION 717  to  725 

minutes  of  meeting,  record. 718 

trustees  of,  body  corporate 719 

power,  by-laws 720 

income,  how  used 721 

plat,  grounds 723 

purchase  school  lands 3847 

purchase  state  lands,  how 3812  to  3815 

exempt  from  taxation 3898 

burial  lots  not  taxable 722 

lands  of,  not  subject  to  forcible  sale,  par- 

^tition,  or  dower , 725 

in  cities  A 2549,  LI 

villages. 2942  to  2948 

penalty  for  defacing  tomb,  monument,  etc,    724 

penalty  for  injury  to 5686 

at  Lincoln  on  state  land.    See  Public 
Lands  and  Buildings 3860  to : 


CENSORSHIP 
none  over  correspondence  of  insane 8425 

CENSUS 

of  school  children 3570 

of  school  children  in  metropolitan  cities...  3742 
of  school  chUdren  in  cities 3716 

CERTIFICATE 

state,  to  teachers 3623 

to  teachers,  grades  of 3599  to  3600 

revocation  of.    See  Public  Instbuotion..  3601 

of  normal  school,  value 3657 

of  partnership  recorded.. 3229 

land  office,  recorded 4364 

of  tax  sale  sold  by  county 4108 

of  tax  sale,  form.. 4015 

tax,  transfer  of 4016 

of  election  by  governor^ 1641 
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flXCTION 

CERTIORARI 
writs  of,  abolished^ 5138 

CESSION 
treaty  of,  with  France p.  28 

CHALLENGE 
tovotw 1610 

CHALLENGER 
of  political  party^ 1723 

CHALLENGES 

to  juror  tried  byooort 6097 

peremptory,  in  murder 6095 

for  cause 6096 

two  defendants,  both  have 6098 

CHAMBERS 
power  of  judge  at 1057 

CHANCE  ' 
game  of«  illegal 5820  to  5822 

CHANCERY 
decrees  in,  not  affected  by  code  ...5371  and  5372 
title  repealed.    See  p.  1081. 

fees  of  register  in 3005 

fees  of  master  in.. y 3013 

CHAPLAIN 
for  insane *. 3420 

CHARITABLE 

corporations ; 661  to  666 

trustees,  officers 663 

societies,  who  may  form ;  meaning  of  term,    661 

articles  of,  contain  what 662 

hold  what  real  estate 664 

InYestment  of  funds 665 

make  statement  of  affairs 666 

how  name  changed 701  to  703 

CHARITABLE  INSTITUTIONS 

See  PuBLio  Institutions,  I 3339  to  3434 

CHARTER 

the  great.. i...' p.  1 

CHARTS 

OTidence  of  what 4862 

CHASE  COUNTY 

boundary 742 

CHATTEL  MORTGAGES 307  to  316 

must  be  filed 1796 

must  be  recorded 308 

may  be  foreclosed 307 

requisites  to  the  rigb  t  to  foreclose 308 

notice  of  sale  of  property 309,  310 

■ale  postpon'ed,  when 311 

time  and  manner  of  sale 312 


CHATTEL  MORTGAGES— CtoncliMW. 

who  may  purchase  at  sale 313 

equity  of  redemption  eztingoisiied 314 

penalty  for  remoying  from  county. 314 

penalty  for  transferring  property  oor?ered 

by 315 

▼old  after  fi^e  years ^•...  1798 

failure  to  discharge,  penalty 1797 

CHATTELS 

exempt  to  debtor 5060 

frauds  in  oonTeyance  o£     See  Frauds  . ...  1799 

CHECK 
stealing  or  doBtroying 5689 

CHEESE 

deception  in  sale  of,  fine 67  to  69 

impure  milk  used  in,  penalty. 5631 

CHERRY  COUNTY 
boundary 743 

CHEYENNE  COUNTY 

boundary  » 741 

Sionz  attached  to 9S1 

CHIEF  JUSTICE 
who  shall  be ^  1035 

CHILD 

under  ten,  half  rates  on  railroad 581 

penalty  for  concealing,  etc 5599,  5600 

labor  examined  into  by  labor  oommiasion,  2066 

female,  rape  on,  penalty 5588 

bom  affcerwill  made.. 1207 

posthumous,  rights  of 1135 

illegitimate,  estate  of •  1128 

illegitimate,  heir  of  who 1125 

CHILDREN 

adoption  of.    See  Adoption 5263  to  59dS 

custody  of,  settled  by  probate  court 1461 

custody  and  maintenance  in  case  of  di- 
vorce    1431 

decree  as  to,  in  divorce  changed.. 1433 

legitimate,  though  marriage  void 1447 

when  illegitimate,  notwithstanding  mar- 
riage   1449 

support  poor  parents.. 3257 

CHOLERA 

in  hogs 140  and  141 

hog,  prevented 5S38 

CHRISTMAS 
a  legal  holiday 2075 

CHURCH 

body  corporate,  powers.. 691  to  794 

records  of,  kept  by  derk.^ ^...    €97 
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CHURCH— OmdiMf  04. 

property  of,  exempt  from  taxation 3898 

parobase  state  lands,  how 3812  to  3815 

may  purchase  school  lands 3847 

meeting,  disturbing,  penalty 6611 

edifice,  nnlawfnl  to  injore 5695 

CIGARETTES 

to  minor,  penalty 5853  and  5854 

CIRCULATING  LIBRARY.   See  LiBBABT,  2154 

CITATION 

iflsaed  to  executor,  etc-, 1263 

CITIZEN 

▼otiug  by  one  not  a 5778 

not  sent  out  of  state  for  crime  against 5991 

CITIES,  METROPOLITAN 2308  to  2482 

over  80,000  people 2308 

limits  of  city 2310 

corporate  name,  service  of  process. 2311 

effect  of  aot« 2312 

powers  of 2313 

wards  of 2314 

petition  for  voting  district 2315 

precinct  lines  in 2316 

city  officers,  vacancies 2323 

elections  in« 2317,  2318 

council  of.. 2319 

councilmen  at  large 2320 

qoalification  of  electors 2321 

power  of  mayor  and  council 2322 

powers,  market  houses,  streams  changed  ..  2366 

council  create  office 2324 

bonds  of  officers 2324 

council  fix  bond  of  officers 2325 

report  of  city  officers 2326 

prohibit  disorderly  houses 2329 

punishment  of  disturbers.. 2327 

vagrants,  tramps,  etc 2328 

power  to  enforce  police  regulations 2330 

prevent  fast  driving 2331 

protect  strangers  and  travelers 2332 

prevent  discharge  of  fire-arms.. 2333 

prohibit  diseased  or  putrid  meat 2334 

additions  to,  conform 2335 

grading  of  lots 2336 

board  of  health 2337 

prevent  cruelty  to  animals  and  children...  2338 

prohibit  dogs  running 2339 

herding  animals,  impounding 2340 

inspection  of  boilers 2341 

fire  limits^ 2342 

party  walls,  fire  escapes 2343 

powers,  transportation  through  streets 2344 

regulate  amusements 2345 


BECnON       ' 

CITIES,  METROPOLITAN— Gm«nucd. 

powers,  keep  sidewalks  clean 2346 

take  private  property ,  2368 

license  pawnbrokers,  etc 2369 

issue  bonds 2370 

sinking  fund 2371 

adjust  dtspnted  surveys  or  boundaries...  2372 

open,  clian^e,  and  grade  streets 2373 

paving  of -streets 2373 

levy  and  collection  of  taxes 2374 

paving  by  street  car  company 2374 

to  pave  street  car  track  and  assess  oost  2375 

water,  gas,  and  sewer  connection 2376 

special  taxes  for  public  improvements  2377 

levy  of  special  tax 2378 

grading,  etc.,  intersections,  special  tax..*  2379 

levy  of  special  tax....^ 2380 

treasurer  collect  special  levy 2381     ^ 

special  sewer  tax 2382    ' 

levy  for  general  purposes 2383 

sinking  fund  tax 2384 

water  rent  tax 2385 

regulate  weights,  etc 2347 

regulate  sale  of  oils,  powder,  etc 2348 

regulate  markets  and  sales 2349 

cemeteries,  births,  and  deaths  » 2350 

regulate  levees,  depots 2351 

regulate  crossings 2352 

viaduct 2354 

toll  bridges. 2355 

street  lighting,  telephones 2356 

appropriations 2357 

protect  trees  and  birds. 2358 

jails,  hospitals 2359 

name  streets,  number  houses 2360 

sign  posts,  advertisements 2361 

inspection  of  weights  and  measures 2362 

establish  public  libraries 2363 

sewerage  districts 2364 

water-works, 2365 

market  houses,  channels  of  streams,  etc  2366 

take  census 2367 

taxes  paid  in  cash 2386 

taxes  collected  from  personal  property 2387 

powers,  to  pass  ordinances 2388 

assessment,  equalization,  levy 2389 

interest  on  unpaid  taxes 2390 

clerk  make  tax  list 2391 

tax  list  and  warrant 2392 

warrant,  authorize  treasn rer  to  coll ect 2393 

powers  and  duties  of  treasurer 2394 

delinquent  tax  list  sale 2395 

taxes  of,  a  perpetual  lien 2396 

irregularities  do  not  invalidate  tax 2397 
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irregularity  in    levy  corrected,  reaasess- 

ment S2398 

treasurer  receiye  moneys,  keep  books 2399 

warrants  drawn  on  comptroller 2400 

treasurer  keep  separate  accounts 2401 

treasurer  report  monthly .'. 2402 

deposit  of  funds  by  treasurer 2403 

interest  on  funds  of. 2403 

treasurer,  nnonal  report 2404 

funds  not  diverted 2405 

special  assessments  strictly  applied 2406 

treasurer  the  collector,  bond 2407 

board  of  public  works 2408 

city  engineer,  duties,  salary 2409 

inspector  of  buildings 2410 

park  commissioners 2411 

boiler  inspector 2412 

comptroller,  duties  2413 

city  attorney 2414 

assistant  city  attorney 2415 

city  prosecutor  2415 

street  improvement  let  to  lowest  bidder...  2416 

improvements  inspected 2417 

street  sprinkling  districts,  etc 2418 

agsessment  of  grading,  damage 2420 

establish  and  change  grade 2419 

condemnation  of  private  property  by 2421 

assess  grade,  damages  upon  lots 2422 

appeal  fh>m  allowance  of  damages 2423 

right  to  speedy  trial  of  appeal 2424 

enacting  clause  of  ordinances 2425 

ordinances,  how  passed 2426 

ordinances  of,  how  proven 2427 

council  pay  all  debts  on  the  first  of  each 

month 2428 

single  item  of  appropriation  vetoed 2429 

all  ordinances,  etc.,  approved  by  mayor. >.  2430 

veto,  power  of  mayor» 2430 

president  of  council 2431 

clerk  elected  by  council,  bond 2432 

conncil  compel  witness 2433 

special  meetings,  how  called 2434 

mayor  appoint  and  remove  from  office 2434 

conncil  as  a  board  of  equalization 2435 

official  paper 2436 

mayor,  power  of.  M 2437 

general  control  of  city  officers 2439 

recommendations  by 2440 

or  chief  call  for  aid 2441 

vacancy  in  office  of 2442 

annual  statement  published 2443 

orders  and  drafts  signed  by  may  or 2444 

limitation  on  liability  for  accident 2445 


CITIES,  METROPOLITAN— OmcteiM. 

officers  appointed  by  mayor 2441 

term  of  appointive  officers 2417 

fire  and  police  board 2448 

chief  of  police,  powers  and  duties,  2449  to  2452 

policeman  same  powers  as  constable. 2453 

police  judge,  powers 2454  to  2464 

police  court  open  everyday 24» 

appeal  fVom  police  court 2456 

bill  of  exceptions 2457 

cases  tried  without  jury 2458 

fine  and  imprisonment  of  offenders 2459 

when  costs  against  complainant. 2460 

police  judge  try  cases  promptly^ 2461 

fees  and  costs  of  police  court 246S 

vacanbies  in  office,  how  filled 2463 

remitting  of  fines 2464 

how  powers  exercised 2465 

ordinance  defining  duties  of  officers. 24^ 

taxpayer  may  defend  for,  when 2467 

.  property  of,  exempt  from  taxation 246S 

fines  payable  to  treasurer ^ 2468 

compensation  of  officers ^•..  2470 

compensation  of  officers  not  changed  dur- 
ing term 2471 

no  increase  of  compensation  of  officers...  2473 
misdemeanor  to  vote  for  increase  of  pay...  2473 

officer  of,  not  interested  in  contract 2474 

district  court  remove  officers 2475 

sale  of  unclaimed  property  in  police  hands,  2477 

police  relief  ftind 2478  to  2482 

for,  juries  in.     See  Jubhs. 6220  to  ^33 

CITIES  FIRST  CLASS— A,  25,000  to  108,- 

000 2483  to  3596 

how  organized  in  this  class 2484 

divided  into  six  wards 2485 

limits,  contiguous  territory ...^  2486 

what  is  contiguous  territory — ^••.  3487 

additions  to  plat  of 348S 

name,  service  of  process  on „  2489 

property  right  reserved 3490 

powers  of 2491 

not  less  than  six  wards 3493 
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election,  first  Tuesday  in  April -  2494 

officers  elected  .' »• »  3495 

chief  of  police  inspector  of  buildings 3493 

canvass  of  returns ^  3497 

qualification  of  electors 8497 
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officers'  salaries 3499 

police  judge,  pay  of. 3500 

qualification  of  officers.. -^......  2601 
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message  of  mayor 2504 
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marshal,  duties  of. 2512 

atreet  commissioner,  duties  of» 2513 

officers  report  on  request 2514 

Tote  on  passage  of  resolution 2515 

regulate  markets 2517 

claims  against 2518 

liability  for  diTerting  funds 2519 

special  funds  kept  inviolate 2520 

fiscal  year  first  Monday  in  September 2521 

annual  appropriation  bilU 2522 

estimates  for  expenses 2523 

warrants,  when  issued 2524 

appropriations  2525 

warrants,  specifying  fund,  etc 2526 

limit  on  power  to  contract 2527 

officer  of,  not  interested  in  contract 2528 

how  ordinances  passed It 2529 

style  of  ordinances.. 2530 

levy  and  collect  taxes 2531 

equalization  of  assessment ^ 2532 

tax  list,  form 2533 

taxes,  delinquent,  interest 2634 

tax  list  warrant 2635 

treasurer  collect  taxes 2536 

power  of  treasurer  of» 2637 

property  liable  for  taxes , 

ordinance  for  collecting  taxes 

all  taxes  payable  in  cash 2640 

delinquent  list  for  sale 2541 

special  tax  a  lien 2542 

irr^^larities  in  assessment 2543 

lelevy  where  first  is  irregular 2544 

books  of  treasurer  and  clerk 2546 

treasurer  not  use  public  money 2547 

treasnrer's  annual  report , 2548 

powers  ^ 2549 

to  levy  taxes I 

make  special  assessment U 

bridges,  viaducts,  streets,  grades,  and  re- 
pairs      Ill 

name,  vacate,  and  control  streets lY 
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powers 254^ 

assessments  for  sprinkling V 

control  and  order  sidewalks YI 

license  business  or  occupation YII 

regulate  and  license  dogs YJII 

remove  street  obstructions IX 

compel  tying  of  horses X 

regulate  street  traffic XI 

stop  fast  driving  and  encroachment......    XII 

lighting  and  gas XIII 

laying  of  mains  » XIY 

depots  and  street  cars XY 

railway  crossings XYl 

condemn  property XVll 

establish  libraries  and  reading  rooms...  XYIIl 

parks  and  public  grounds XIX 

borrow  money» XX 

issue  bonds. XXI 

provide  sinking  fund XXII 

establish  wards XXIII 

control  registration  and  elections XXIY 

removal  of  officers XXV 

regulate  powers  and  compensation    of 

officers^ XXYJ 

require  official  bonds ^...XXVl] 

require  report  of  officers.. XXVIll 

take  a  census : XXIX 

establish  markets  and  houses.. XXX 

fire,  water  tex XXXI 

change  and  establish  water-con rses... XXXII 

fire  department  and  limits XXXUI 

control  weights  and  measures XXXIY 

inspection  and  weighing  of  articles  for 

sale XXXY 

to  impose  fine  and  penalties XXXYI 

suppress  indecencies,  etc XXXYII 

to  prevent  riots,  routs,  etc XXXYIII 

to  punish  breaking  of  ordinances XXXIX 

punish  tramps  and  vagrants XL 

to  compel  drainage  of  lots XLI 

to  prevent  or  abate  nuisance XLII 

to  regulate  halls,  churches,  etc XLIII 

to  regulate  construction  of  bQildiogs...XLIY 

regulate  domestic  animals.. XLY 

construct  pounds XLYI 

license  and  regulate  auctioneers XLYII 

preTent  contagious  diseases XLYm 

erect  and  regulate  workhouses  jail8,etc,XLIX 
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hold  and  regulate  cemeteries LI 

plat,  grade,  and  fence  cemetery LII 

to  sell  burial  lots , ,..  LIII 
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powers. 2549 
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mles  governing  cemetery LV  and  LVI 

president  of  council LVII 

revision  and  publication  of  ordinances. . .  L  VII I 

pnrchase  and  erect  hospitals LIX 

management  of  hospital LX 

hospital  board,  roles,  record LXI 

contract  for  care  of  sick LXIII 

opening  and  paving  street ..,, 2550 

paving  and  curbing 2550 

paving  bonds 2550 

assessment  of  cost  of  street  improvements,  2550 

contract  to  lowest  bidder « 2551 

ccMt  of  street  interactions 2552 

sewer  districts.. 2553 
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special  sewer  assessments 2554 
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inspection  of  public  work. 2558 
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<x>mpel  witnesses  to  testify 2563 
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water  commissioner,  bonds 2569 

duties  of  water  commissioner 2570 

tax  for  water  and  sewers 2571 
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discbarge  of  defendant  in  police  court 2588 

procedure  in  police  court 2589 
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corporate  limits 2599 

contiguous  property 2600 
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rights  reserved 2603 

powers 26D4 

wards  , , 2605 

precinct  and  ward  lines 2606 

elections  first  Tuesday  in  April 2607 

what  officers  elected 2606 

care  of  streets,  alleys,  etc 2630 

markets  and  market  wagons 9631 

appropriations,  how  made 2633 

claims  against.. 2633 

taxes,  levy,  limit 2634 

equalization  of  levy 2635 

tax  list  correction 2638 

delinquent  taxes 2637 

warrant  to  tax  list 2638 

treasurer  power  to  levy  and  collect  taxes,  2639 
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ing..  : 2646 

property  liable  for  taxes 2641 
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all  taxes  payable  in  cash 2643 

delinquent  list  of  realty 2644 

lien  of  special  taxes 2645 
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appointive  officers 2609 
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council  meetings 2611 

salaries  of  officers 2612 
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mayor,  powers  and  duties.. 2615 
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vacancy  in  mayoraltj 2618 

Amw  remitted  by  mayor 2619 

duties  of  clerk,  custody  of  laws 2620 

datiesof  treasurer 2621 

duties  of  city  attorney 2622 

engineer,  duties  of  ^ 2629 

estimates  by  engineer. 2624 

marshal,  duties  of. 2625 

street  commissioner,  duties * 2626 

pay  of  ofi&cers  not  changed 2627 
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yeas  and  nays  on  letting  contract 2629 
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special  f^nds  held  inviolate 2654 
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estimate  for  expenses^ 2657 

money,  how  expended 2658 

no  contract  until  appropriation 2659 
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style  of  ordinances.. 2662 

grading  of  streets  or  alleys,  bonds 2663 

Additional  powers. 2664 

to  levy  taxes I 

special  assessments.. n 

grading,  bridging  culverts Ill 

name,  control,  streets  and  parks.. IV 
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temporary  walks YII 
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compel  tying  of  horses^ XII 

regulate  street  traffla XIII 

prevent  obstructions  and  fast  driving  on 
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control  lighting  and  gas XY 

regulate  laying  of  mains XYI 

regulate  levees,  depots,  etc XVII 

regulate  railway  crossings,  etc. XVIII 

power  to  condemn  property.. XIX 

establish  reading  rooms  and  libraries  ...    yx" 
hold    and    improve   parks  and  public 
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to  borrow  money XXII 

to  issue  fanding  bonds XXIII 

to  provide  sinking  fund.. XXIY 
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fix  rate  of  water  tax XXXIY 
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.lay  off  sewerage  districts XXXYI 

fire  department  and  fire  limits XXXYII 
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regulate  police  and  night  watch XL 

suppress  indecencies,  tippling,  etc.  XU 

prevent  riots,  routs,  and  noises XLII 

punish  intoxication,  etc XLIII 

punish  vagrants  and  tramps,  etc XLIY 

compel  drainage  of  lots  XLY 

prevent  or  abate  nuisance XLYI 

regulate  halls,  churches,  etc XL  YII 
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establish  pounds,  etc L 

license  auctions  and  sales.. LI 

regulate  contagious  diseases LII 

establish  work-houses,  j  ails,  etc LIII 
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purchase  and  hold  cemetery LY 

plat  and  ornament  cemetery LYI 

sell  burial  lots LYII 

rules  for  improving LYIII 

rules  for  protection  of  cemetery.. LIX 
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how  done,  bonds LXIII 

all  street  work  by  contract  to  lowest  bidder  2665 
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refusal  to  pave  right  of  way 2673 

board  of  public  works,  elective 2674 
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financial  statement 2676 
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liquor  licenses 2688 

all  taxes  payable  in  money 2689 
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appeal  from  police  court 2694 
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no  jury,  when 2702 
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defendant,  when  discharged 2704 
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continuance  in  police  court 2706 
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26,000 2721  to  2820 

limit  of  inhabitants 2721 
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election  in,  how  held 2732 
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mayor  sign  or  veto  ordinance. 2741 

mayor,  message  of.» 2742 

mayor,  vacancy  in  office  of. 2743 

mayor  may  remit  fines 2744 

marshal  and  police,  powers  and  duties....  2745 

officers  required  to  report. 2746 
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oaths. 2747 
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warrant  not  drawn  until  funds ^  2782 
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city  clerk  issue  c^tificates  of  election 2765 

clerk  have  custody  of  laws,  keep  records...  S766 
duties  of  treasurer,  separate  account  with 

each  fund.. 2767 
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attorney,  duty 278& 
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styleof  ordinances, etc.,  publication,  etc...  3773 

additional  powers ...• 2773 

taxes  in  general I 
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provide  for  improving  streets IH 

sidewalks,  drains,  streets,  etc.....*.- IT 
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additional  powers 2773 

to  fix  water  rate  tax X 

erect  all  necessary  buildings XI 

appoint  judges  of  elections XII 

remoye  officers  for  miscondnct XIII 

regalate  the  police,  fines,  etc ,,••  ^^ 

regulate  and  pay  officers  - XY 

provide  for  official  bonds  » XVI 

contract  for  gas  or  electric  lights..^ XVII 

establish  and  change  water-courses XVin 

control  domestic  animals XIX 

erect  pens  and  pounds XX 

regulate  chimneys,  fires,  etc XXI 

fix  fire  limits^ XXII 

procure  fire  apparatus XXIII 

regulate  levees,  depots,  and  storage XXIV 

regulate  railway  crossings,  etc XXV 

establish  weights  and  measures XXVI 

provide  for  inspection  of  hay,  grain, 

wood,  etc XXVn 

remove  obstructions  from  walks,  pro- 
tect trees,  etc , XXVIII 

prevent  riots,  routs  and  noises XXIX 

preyent  encroachments  upon  street, 

fast  driving,  etc XXX 

negotiate  for  railroad XXXT 

make  all  necessary  laws,  etc XXXII 

pay  debts  of  city XXXTit 

diTide  city  into  wards XXXIV 

control  and  improve  streets,  etc XXXV 

extend,  widen,  or  vacate  streets XXXVI 

borrow  money XXXVII 

ordinances,  how  passed,  proved... .XXXVIII 

to  elect  president  of  council XXXIX 

ordinances,  proof  of,  publication XL 

purchase    hospital   and    water  works 

Iground ". XLI 

to  plat  and  control  cemetery  grounds... XLII 

ooDvey  burial  lots XLIII 

Umitnumberof  lots,  rules XLIV 

ralea  for  protection  of  cemetery XLV 

suppress  games  and  disorderly  houses. .  .XLVI 

prevent  contagious  diseases .' XLVII 

erect  work-houses,  hospitals,  etc XLVIII 

make  health  rules XLTX 

anj^rt  night  watch  and  police L 

control  street  lighting U 

build  markets  and  market  houses UI 

isBne  Ainding  bonds LIU 

provide  for  sinking  fund LIV 

revise  and  publish  ordinances LV 

regulate  halls,  churches,  etc LVI 
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"       streets,  how  repaired,  paved LVIII 

board  of  public  works,  duties,  pay LIX 

poU  tax 2774 
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contracts,  let  to  bidders 2776 
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erection  of  water-works 2789 

contract  with  private  party  for  water 2790 
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water  commissioner  appointed 2793 

water  commissioner,  duty  aud  powers 2794 

officer  of,  not  eligible  as  water  commis- 
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water  tax, 2796 

restraiii  sale  of  liquors 2797 

tax  collector's  delinquent  taxes 2798 

investment  of  sinking  fund 2799 

pay  for  dty  printing 2800 

special  engineer 2801 

jurisdiction  of  police  judfte 2802 

police  judge  issue  warrant  on  complaint...  2803 

police  judge  report  fines,  etc 2804 

speedy  hearing  in  police  court. 2805 

continuance  recognizance. 2806 

breach  of  recognizance... 2807 

witnesses,  feesot 2808 

no  jury,  when 2809 

jury,  none  in,  when 2809 

punishment  of  offenders,  how  fixed 2810 

when  defendant  discharged 2811 

rules  of  procedure 2812 

continuance,  effect  ofl 2813 

jorors,  challenges  to 2814 

police  court  open  every  day 2815 

fine  and  imprisonment  of  offender 2816 

i^pealB  from  police  court ti817 

police  judge,  powers .^. 2818 
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2821  to  2860 

what  belong  to 2821 

wards  of. 2822 

ooaocilmen,  how  chosen 2824 

regular  meetings 2852 

officers  of. 2862 

salaries  of  officers 2827 

fees  of  police  judge 2828 

qualification  of  officers 2829 

dnties  of  mayor 2830 

major  sign  or  veto  ordinances,  etc 2831 

mayor,  message  to  oonncil 2831 

special  meetings 52833 

officers  required  to  make  reports 2834 

mayor,  health  x>owers,  fi^e  miles. 2835 

mayor,  vacancy  in  office  of. 2836 

mayor,  assistance  in  enforcing  law 2837 

mayor  remit  fines,  pardon  by •• 2838 

policemen,  powers. 2839 

engineer  estimate  cost  of  improvements...  2840 

overseer  of  streets,  duties. 2841 

police  judge,  jurisdiction 2842 

warrant  issued  on  complaint 2843 

disposition  of  fines  and  penalties 2844 

hearing  before  police  judge 2845 

continuance  in  police  court 2846 

breach  of  recognisance,  procedure  on 2847 

witness  in  police  court 2848 

cases  without  a  jury  in  polioa  court 2849 

judgment  by  police  judge 2850 

working  prisoners • 2861 

defendant  may  be  discharged 2862 

procedure  of  j  ustice  governs  in  police  court,  2B53 

witness  attend  on  adjourned  day  2854 

police  court  always  open 2855 

appeals  from  police  court 2856 

police  judge,  vacancy  in  office  of 2867 

police  judge  enforce  all  rules,  etc 2858 

additional  powers 2859 

prohibit  gaming  and  indecencies. I 

prevent  contagious  diseases II 

erect  hospitals,  etc Ill 

make  health  regulations,  water lY 

establish  night  watch  and  police. Y 

govern  street  lighting YI 

control  marketplace YII 

erect  necessary  city  bnldings VIII 

prevent  Sabbath-breaking. IX 

prevent  disorderly  conduct '.       X 


CITIES  SECOND  CLAS8-B,  1,000  to  6,000 
^^Coneiuded, 

additional  powers ^^^  2851 

building  exits  and  fire  escapes. XI 

^       regulate  and  tax  amusements XII 

regulate  erection  of  buildings XTTl 

regulate  runners,  etc XI? 

regulate  peddling,  etc XV 

regulate  liquors,  etc XYI 

regulate  chimneys,  stoves,  etc .XVn 

regulate  storage  of  explosives,  etc .Xvill 

punish  cruelty  to  animals XIX 

regulate  street  traffic XI 

prohibit  posts,  etc,  in  streeti XXI 

regulate  use  of  sidewalks XXn 

regulate  moving  of  buildings XXQI 

regulate  grade  of  crossing  railroad......  XXIT 

require  flagman  at  crossing. XXY 

to  construct  drains  and  sewers XXVI 

issue  finding  bonds XXYII 

to  procure  firs  apparatus XXYm 

to  elect  president  of  the  council.*. XXH 

application  of  act 2860 

CITIES  FIBST  CLASS— IN  GENEBAL, 

2712  to  2770 

fix  charges  of  toll  bridges. 2712 

levy  taxes  for  sewer  already  built 2713 

polling  districts. »  8714 

viaducts,  bridges,  and  abutments »  2715 

cost  of  viaducts,  etc » contracts 2716 

cost  of  viaducts,  etc,  how  raised ^.  2717 

street  railway  use  viaduct,  etc 3718 

damages  caused  by  public  improvements...  2719 

ordinances  to  protect  public  works.. 27S0 

consolidation  and  annexation.. 2914  to  2831 

council  annul  rule  of  library  board —  2150 

city  authorities  license  sale  of  liqnor8.......2196 

authorities  tax  and  license  dogs.. 18B 

council,  no  power  to  remit  taxes 4015 

compromise  debts 415^  to  4156 

funding  indebtedness 4206  to  4216 

Judgment  against,  how  paid 4112  to 4116 

equalization  of  assessment  in 3969 

purchase  at  tax  sale 4107  to  4111 

notify  county  of  levy  required 38^58 

school  district  bonds.    See   PuBLio   Fi- 
nance  4250to425S 

schools.  See  Public  Imstbuction,  3699  to  3755 
council  make  levy  for  school  district...^....  3721 
bonds  for  internal  improvements.. .4158  to  4166 
bonds,  registration  of...4211  to  4213, 4149  to4151 

bonds  of  oflScers  of,  form  of S981 

treasurer    make    duplicate    receipts  Ibr 
money 4969 
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SECTION 

CIHES  PIEST  CLASS— IN  GENERAL— 
0»nduded, 

registration  in 1703  to  1745 

names  changed  by  oonrt 2964  to  2967 

mayor  of,  deed  Iota,  when 4406 

CITIES,  SECOND  CLASS,  AND  VILLAGES 
how  pass  back  to  Tillage  organization, 

2874  to  2876 

pUtsof.     See  YlLLAass. 2922  to  2935 

general  proyisions.    See  Yxllagbs,  2877  to  2913 

for  villages.    ^8^  YlLLAOBS 2861  to  2876 

CIVIL  ACTION. 

by  state,  set-off  allowed  in 4313 

within  what  time  brought •..4542  to  4553 

CIVIL  CODE  OP  PEOCEDURE.....4637  to  5576 
CIVIL  LAW. 

degrees  of  kindred  computed  by 1127 

CIVIL  LIABILITY. 

not  excuse  from  testifying 4856 

CIVIL  PROCEDURE 

oodeof,  established 2099 

CIVIL  RIGHTS 317,  318 

felon  loses 6884,  6885 

CLAIMANT, 
of   property   levied   on.      See    Justiob 

Peaob 5467  to  6469 

occupying.    See  Real  Pbopkrtt,  4380  to  4390 

occupying,  who  receive  benefit  as 5178 

of  office,  effect  of  judgment  for 6246 

CLAIMS 

against  estates,  how  adjusted 1273 

time  in  which  to  present  same 1276 

adjusted  by  commissioner.. 1283 

not  presented,  barred 1285 

appealed  notice 1295 

against  state,  adjustment  of.    See  Publto 

FiNAKCB 4302  to  4306 

against  state  filed  with  auditor 3066 

against  county,  delinquent  taxes  may  be 
off-setagainst :...    892 

CLAY  COUNTY 
boundary 745 

CLERGYMAN  A 

present  at  execution 6182 

CLERICAL  ERROR 

corrected  by  motion 5148 

;lerk 

of  county.    See  Offiobbs 3118  to  3128 

turn  OTer  fees  in  excess  of 3043 

transcribe  records  for  new  county 861,  862 

kaye  plat  made  when  owner  neglects  ...  2931 


ixonoii 
CLERK— Om^niced. 

of  county  plat  irregular  tract,  when 2989 

make  requisition  for  road  law.. 192t 

canvass  and  abstract  votes 1627 

send   abstract  of  votes  to  secretary  of 

state 1634 

in  attachment  cases 4760 

make  auditor  statement  of  indebtedness,  4171 
record  papers  relative  to  public  lands...  3790 
board  make  transcript  on  appeal 883 

of  town  a  member  of  town  board 991 

powers,  duties 987 

duty  on  discontinuance  of  township  or- 
ganization   1014 

of  city,  duty  under  registration  law 1716 

post  election  notice 1694 

of  supreme  court,  general  duties.... 6360  to  6366 

return  bill  of  exceptions  when 5125,  6126 

when  issue  writs  of  error 6137 

issue  death  warrant  when 6196 

fees  of 3003 

of  district  court,  books  kept  by 4842 

how  make  up  record 4971 

record  of  stay  bonds 6008 

enter  recognizance,  etc • 6010 

docket  appeal  from  justice • 6480 

recall  execution  after  stay 6009 

give  certificate  of  liens  en  real  estate...  6025 

make  complete  record 4969 

enter  on  journal 4968 

take  deposition 4894 

on  insanity  board 3382 

endorse  **  injunction  allowed  "  on  writ...  4779 

make  bar  dockets ^ 4846,  4847 

draw  jury 6210,  5211 

issue  venire  for  jury 6212 

make  list  of  persons  bound  over,  etc 6020 

issue  subposnas  at  request  of  grand  jury,  6027 
make  copy  of  judgment  favor  of  state, 

when 4319 

report  judgment  against  state  to  legis- 
lature    4311 

make  transcript,  etc,  when  change  to 

other  county 6083 

issue  executions  for  fines,  etc 6155 

apply  for  guardian  of  insane 1479 

report  unclaimed  witness  fees,  notice 4287 

fees  in  suits  by  state 4316 

fees  of V 3004 

refusing  to  issue  habeas  corpus 5987 

of  court,  in  general 5350  to  5356 

issue  all  process,  etc 5350 

file  together  and  preserve  papers 5351 

endorse  time  of  filing  paper 6352 
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SBCnON 

tLERK^Conduded, 

of  oonrt,  in  general,  enter  retnm  of  sum- 
mons   5353 

keep  all  books  and  records 5354 

powers  and  duties,  etc 5355,  585^ 

notify  oonnty  clerk  when  mortgage  sat- 
isfied   3127 

issue  death  warrant,  when 6194 

record  return  to  death  warrant  ^ 6184 

neglect  to  do  duty 5772 

encourage  suit,  penalty^ 5752 

amercement  of. 5049 

appoint  deputies^ 1061 

of  oonnty  court 1121 

paid  out  of  general  fund 1122 

of  election,  frauds  by 5786 

CLERKS 

when  wages  of  exempt 5062 

embezzlement  by 5706  to  5708 

CLOTHING 

for  inmates  of  charitable  institutions '.  3339 

furnished  discharged  convict 3464 

CLOVER 
sixty  pounds  to  bushel 4534 

COAL 

bonds  voted  to  bore  for 2304 

^ward  for  discovering 2301 

sample  of  strata  preserved 2302 

(stone)  eigh ty  pounds  to  bushel 4534 

tools  used  in  mining  exempt  from  taxa- 
tion    2300 

COCK-FIGHTING 
penalty 5665 

CODE 
act  establishing 2099 

CODE,  CIVIL 4537  to  5576 

CODE,  CRIMINAL  « 5577  to  6220 

provisions  do  not  apply  to  suits  pending...  5367 
special  control,  general  provisions 5876 

CODICIL 
stealing,  secreting,  etc.,  penalty 6703 

COHAblTING 

illegally 5796  to  5796 

of  divorced  persons,  penalty 1450 

COIN 
counterfeiting,  penalty. 6743 

COLFAX  COUNTY 
boundary - 746 

COLLECTION 
of  effects  of  deceased 1255  to  1272 


COLLECTOR 

word  includes  what 4061 

of  taxes,  bond  and  oath  of. 3991 

treasurers  are,  of  taxes 336$ 

suit  on  bond  of.    See  Public  Finakce  ...  4O0O 

COLLEGES 

each  separate  government 3874 

of  agriculture,  etc.,  location ^l 

of  agriculture  and  mechanics,  assent  to 
act  of. 3692 

COLUMBUN  EXPOSITION 4536 

COMBINATIONS 
in  restraint  of  trade.    See  Trusts  . .  .4442  to  4449 

by  warehousieman,  unlawful 45A1 

forming,  vitiates  school-book  contracts .....  376^ 

COMMANDANT 

of  soldiers'  home ^...  3433 

COMMISSARY  GENERAL 

See  Militia ^•- ^^  2313 

COMMISSIONER 

general  of  world's  fair....**..*,— ••.... ..^.^  4538 

COMMISSIONERS 

of  county  sue  for  support  of  bastard 197^ 

consent  to  sale  of  land  of  person  under 

guardianship .• 1513  to  1533 

of  district  court 1060 

conveyance  by 4976  to  4Sf!i 

of  deeds,  term,  powers.    See  Real  Pbop- 

BETY. 4327,435: 

to  take  depositions 4895,  4697 

to  a4just  claims  against  estate. 1291,1373 

vacancy  in,  how  filed -....•.  1275 

powers  renewed  when ....•....«  127? 

allow  oflfeet 1380 

report ^...  13^ 

powers  of. „  1283 

file  ofi!i9ets  with  report l^ 

distribution  of  assets. 1307  to  131S 

of  insanity,  county.. 3382  to  3399 

to  locate  public  buildings,  etc 3894  to  38K 

of  public  lands  and  buildings.    See  Public 

Lands  and  Buildings. 3768to3896 

of  public  lands  and  buildings.    See  Offt- 

CEBS  IV 3076  to  3»?3 

of  parks «n 

of  labor.    See  Labor ao«2to»E7 

of  commissioner  to  investigate  sanity  of 

patient  in  hospital 34«3 

iS^  Public  Finance !.4136to4U* 

to  world's  fair 453S 

soldiers'  relief.    See  Ybtebans ^'^ 

of  pension  list  of  old  solditfs  smt  to.......  44^ 
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■BCTION 

'COMMISSIONERS— Ome^iMfeil. 

water,  in  cities  A 2570 

water,  in  cities  B 2684,  2685 

COMMISSIONERS' DISTRICTS 898 

COMMISSIONS 
how  signed 3051 

COMMITMENT 

of  prisoner  by  officer 5554 

warrant  of,  to  jail 6150 

names  of  witnesses  endorsed  on 5938 

prisoner  entitled  tocopyof. 5939 

COMMON  CARRIER 
See  Railkoads 489  to  621 

COMMON  LAW 

o!  England  in  force 2088 

how  proved 4916 

rale  of  construction  not  applicable 4537 

remedy  not  superseded  by  warehouse  law,  4505 
power  of  sheriff. 5359 

COMMON  SCHOOL  POND 
Sc«  Public  Instbuction 3633 

COMMUTATIONS 
granted  by  governor 6197 

COMPANY 

sued  by  what  name 4560 

how  process  served  on 4561 

how  property  of  individnals  charged 4563 

give  security  for  costs 4562 

"COMPLAINANT" 
construed  to  mean 5372 

"COMPLAINT" 

construed  to  mean 5372 

warrant  must  issue  on , 5912 

to  board  of  transportation 599 

for  search  warrant.. 5963 

to  prevent  commission  of  crime 5893 

in  forcible  entry 5494 

against  county  officer,  contents 3200 

for  bastardy.. 1977 

COMPLETE  RECORD 

may  be  waived 4975 

in  supreme  court 5140 

made  by  district  clerk 4969 

kept  by  district  clerk 4842 

when  not  made 4973 

COMPOUNDING  CRIME.. 5769 

COMPTROLLER 

in  metropolitan  cities 2413 

COMPULSORY  EDUCATION 3756,  3757 


ntcnoM 
CONCEALED  WEAPONS 

penalty  for  carrying 5604 

CONCEALING  STOLEN  PROPERTY 
penalty.. 5702  to  6705 

CONDEMNATION 
of  private  property  by  sanitary  trustees...  3331 

of  land  required  by  county.. 830 

of  right  of  way.    /Sistf  Raileoads 506  to  636 

CONDUCTORS 
arrest  confidence  men - 5867 

CONFESSION  OF  JUDGMENT 

injustice  court 5475 

oflfer  to  effect 6101  to  5107 

in  generaUi 4958  to  4969 

CONFIDENCE  GAME 
felony 5855,  6867 

CONFIDENTIAL 
communications  not  given  in  evidence, 

4853  to  4856 

CONFIRMATION 

of  sale  of  real  estate.....* 6038 

CONGRESSIONAL  DISTRICTS 924 

CONSANGUINITY 
within  what  degrees  not  intermarry.. .6795, 5796 

CONSIDERATION 
of  conveyance  may  be  proved.. *. 1806 

CONSIGNEE 
fraud  by 6716 

CONSIGNMENT 
of  grain.    See  Wabbhoussb 4469 

CONSOLIDATION 

of  actions 4687,  4688 

of  villages  and  cities 2914  to  2921 

of  railroads.    See  Railboads..... 536  to  545 

CONSPIRACY 
to  indict,  penalty 6770 

CONSPIRACY 
evidence  necessary  to  convict 6104 

CONSERVATORS 
of  the  peace,  who  are 5888 

CONSTABLES 

duties.     See  JusnOE  Pkacb 5547  to  5666 

ministerial  officers  of  court 5647 

serve  all  writs  issued  by  justice 5648 

call  power  of  county.. 5549 

note  on  writ  time  of  its  receipt 6660 

when  return  of,  "not  found  " 6661 

arrest  on  view,  when 6652 

powers  coextensive  with  county 6653 

how  commit  prisoner 6664 

when  pay  money  to  plaintiff. 6655 
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txcnoif 
CONSTABLES— Condu<ied. 

limbility  for  false  retnro,  etc 5556 

shall  fttteod  on  justice  court 5447 

■erve  sabpoBoa.    See  Justice  Peace 5434 

ministerial  officers 5889 

special,  appointed  when 5892 

preserve  order  at  election 1605 

■ell  property  taken  bj  salvor 4411  to  4415 

see  that  labor  law  is  enforced , 2082 

execute  orders  of  veterinarian  or  live  stock 

agents 162 

daty  of,  in  contagions  diseases  of  stock. ...    132 
arrest  persons  guilty  of  cruelty  to  animals,  6649 

arrest  tramp  without  warrant 5870 

search  for  minor  in  house  of  ill  fame, 

5804  to  5806 

arrest  without  warrant.. 5909 

arrest  absconding  criminal 5890 

execute  coroner's  warrant..-. 3132 

cannot  act  as  attorney 287,  3178 

eannot  purchase  property  at  legal  sale.  ....  3179 

encourage  suit,  penalty. 5752 

neglect  to  serve  warrant,  penalty... 5761  to  5763 

penalty  for  escape 5755 

Beglectingduty 5772 

liability  Under  execution 5536 

bribery,illegal  fee 5750 

same  fees  as  sheriff. 3015 

fees  in  criminal  cases. 3010 

CONSTITUTION 

of  United  States p.  17 

amendments  to p.  24 

of  state,  1866 p.  43 

of  stote,  1875 p.  54 

how  amended... 2089 

amendments  to,  how  enrolled  and  num- 
bered.   2094 

amendments  to  be  voted  on  in  1892 p.  78 

CONSTRUCTION 

rule  of,  in  code 5876  to  5877 

of  words  and  terms 5372 

CONSTRUCTIVE 
service  of  summons 4615  to  4620 

CONTAGIOUS  DISEASES 

stock  infected  with,  kept  up 130  to  139 

livestock  agents 142 

in  sheep 169  to  186 

duty  of  owners  of  animals 154 

importations  of  animals  affected  with 156 

prevent  spread  of,  veterinary  surgeon,  142  to  168 

CONTEMPTS 

what  are,  every  court  punish 5234 

when  punished  summarily 5235 


CONTEMPTS— OmeZikitfd. 

person  keptUn  jail  for 6004 

punishment  for,  no  bar  to  indictment ^3S 

fiftilure  to  return  mandamus  in  a idOl 

disobedience  of  order  in  supplemental  pro- 
ceedings is 5082 

refusal  to  obey  order  in  que  wcuraiUo  is. ...  5861 

to  interfere  with  impaneling  of  jury 5^ 

failure  of  a  juror  to  appear  is  a 5218 

failure  of  garnishee  a 47^ 

garnishee  failing  to  answer 5407 

by  witness 4876  to  4871 

disobedience  of  order  to  receive  is  a 4795 

disobedience  of  sheriff  to  process 3174 

of  court.    See  Jusnos  PsAOS 5568,  5569 

CONTEST 
of  will ^ 1199 

CONTESTANT 
liable  for  costs IflTS 

CONTESTING 
elections 1646  to  168S 

CONTINGENT 
claims  against  estate 1317 

CONTINUANCE 

granted  on  acoount  of  amendment  4684 

in  forcible  entry  and  detention 549B 

in  kdbeoM  oorpui  cases.. 6001 

of  an  examination 5924  to  5921 

when  opposite  party  fails  to  testify.... „...  491S 

of  oases  in  county  court 1104 

SeeJvemcm  Pbaok 5430  to543S 

CONTRACT 

howoonstrued ^  4961 

on  condition  must  be  signed  and  filed 1808 

written  matter  in  contracts  printed 4860 

not  written,  action  on  barred  in  four  years  4547 
written,  action  on  barred  in  five  years....  454< 

action  on,  barred  in  five  years 4-^ 

liens,  in  fkvor  of.     See  Likks.. ^lo^i  to  ^17:2 

CONTRIBUTION 
among  heirs, etc,  suit  for 13S1 

''CONVEYANCE" 

covers  what ^...  IMS 

what  interest  passes  by »  43^ 

in  fraud  of  creditors  void. 17SS 

by  commissioner 4976  to  4S^ 

when  decree  stand  as« #53 

CONVICTS 

See  Public  Institutions a449to34S4 

taken  to  penitentiary  within  HO  days 6I4p 

retarned  to  oounty  Jail,  when  new  trial...  6144 
cost  of  keeping,  work flOOS 
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CONVICTS— a>ncZtt<i«rf. 

health  impaired,  bettor  treatments 6161 

miscondoct,  penalty 6202 

good  time  earned  by .' 6201 

assisting  to  escape,  penalty 5765  to  5767 

condemned,  appear  to  be  insane 6165,  6186 

effect  of  indictment  of. 6061 

no  exemptions  to,  excepts 6154 

pardon  of. 6199 

female  pregnant,  trial  of  fact 6188,  6169 

labor  leased 3784 

CONVICTION 

previous,  how  proved 4858 

certificate  of,  filed  with  connty  clerk 5955 

COOPERATIVE  BANK 
See  Corporation 377 

COPAETNERSHIP 
See  Partnerships 3228  to  3255 

CORN 

ear,  seventy  pounds  to  bushel 4534 

shelled,  fifty-six  pounds  to  bushel 4534 

CORN  MEAL 
fifty  pounds  to  bushel 4534 

CORONER 

5e«  Officers. 312»  to  3150 

when  process  directed  to 6348 

serve  venire  for  jnror  in  district  court 5213 

duty  in  alleged  murder 6174 

penalty  for  escape 5755 

amercem<3nt  o£ • 5051 

bribery  and  illegal  fee 5750 

fees  of 3011 

CORPORATIONS 319  to  725 

for  building  bridges.     See  Bridges.. .649  to  656 

educational.    See  Schools 670  to  690 

union  depot  companies,  how  formed.    See 

Depot ..617  to  621 

for    holding    real     estate     and    issuing 

bonds 657  to  660 

of  members  of  profession^ ...705  to  707 

not  for  gain 661  to  725 

insurance  companies  (which  see) 361  to  485 

mutual  insurance  companies.     See  Mu- 

TUAX 451  to  469 

bow  become  a  mutual  company 468 

insurance  by  secret  orders.     See  Secret 

Societies 442  to  450 

insurance  of  plate  glass 485 

manu£ftcturing  companies 486  to  468 

See  Railroads 489  to  621 

railroad  constitutional  provisions...... p.  71 

secret  service.    See  Detective 708  to  716 


'       SECnOH 

CORPORATIONS-Co»<ifitt6d. 
telegraph  and  telephone  companies.. .634  to  648 
miscellaneous  constitutional  provisions. ...  p.  72 

incorporation  of 319 

who  may  form 336 

adopt  articles 339 

operations  confined  to  legitimate  object ...    320 

capital  stock  may  be  reduced 321 

for  public  improvement,  limit  extended...     322 

life  of,  extended  by  court 323 

election  of  officers  after  regular  meeting 

day 324 

publish  notice  of  incorporation 343 

commence  business  when 345 

by  legislative  enactment  must  organize 

within  one  year 342 

by-laws  and  names  of  officers  posted  up...    348 
must  file  copy  of  articles  of  incorporation     340 

file  articles  with  connty  clerk .•    345 

powers  of ^    337 

annual  statement  of  debts 349 

limitation  of  indebtedness 341 

included  in  term  *' person"  when .•  5878 

liability  of  stockholders 352 

liability  of  members  for  fraud 353 

may  conv^  lands  .., «    350 

cannot  plead  its  own  illegality^ 357 

unlawful  to  ship  game,  when 5667 

may  sue  i^embers  for  arrears 351 

where  sued 4591,  4594 

how  served  with  summons 4610 

appoint  resident  on  whom  service  can  be 

made 4625,  4626 

how  served  in  justice  court 5381 

dissolution  by  time 326 

two-thirds  of  members  may  dissolve 347 

misapplication  of  funds  by 354 

violation  of  law  cause  of  forfeiture 355 

violating  anti-trust  law  forfeiture 4446 

unlawful,  forfeiture 5249 

dissolved  by  action,  trustees 5253,  5259 

court  control  over  trustees  of. 330 

on  dissolution  real  estate  pass  to  trustee...    329 

after  dissolution  may  prosecute  suits. 331 

may  be  sued  after  dissolution 332 

judgments  by  or  against  not  affected  by 

dissolution 328 

judgments  by  or  against  revived  after  dis- 
solution     333 

dissolution  of,  not  to  abate  suit 327 

may  close  business  after  expiration 356 

bank  not  revived  after  dissolution 335 

manipulating  price,  penalty 5850,  5852 

penalty  for  failure  to  pay  tax 4042 
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statement  by,  for  assessor  ^ 3928 

of  sister  state,  how  admitted  here 358 

foreign,  when  saed 4595 

foreign,    cannot   hold    land.     8e$   Rbal 

Pbopebty 4396,  4399 

foreign,  how  serred 4613 

service  on,  in  jnstice  conrt 5383 

building  and  loan  associations 359  to  380 

who  may  form 359 

liability  of  stockholders 360 

loans  heretofore  made  legal 361 

wairer  of  usury 362 

how  named 363 

may  assess  dues  and  fines. 363 

constitution  must  contain 364 

shareholders  may  withdraw 364 

must  adopt  constitution  and  by-laws....  364 

copy  of  laws  and  articles  posted  up 365 

only  loan  to  shareholders 366 

buy  and  sell  real  estate,  for  what  purpose,  367 

stock,  how  held  and  sold 368 

capital  stock  or  loans,  not  taxable 369 

statement  of,  published 371 

file  report  when  required  by  auditor  . ...  371 

penalty  for  false  statement .*. 372 

receiver  for,  when 374 

examination  of *. 373 

unlawful  to  use  name,  when 375 

foreign  associations 377 

unlawful  for  foreign  company  to  do  busi- 
ness  # 378 

foreign,  revenue  statement  annually„ 379 

agent  doing  business  for,  unauthorized  ...  380 

CORPORALS.    iSee  Militia^ 2222 

CORPSE  STEALING 
penalty  5847,  5848 

COSTS 5156  to  5171 

non-resident  must  furnish  security  for  ....  5156 

action  dismissed  for  want  of 5157 

when  plaintifif  becomes  a  non-resident....  6158 
defendant  move  for  additional,  atany  time,  5159 

judgment  against  surety  for 5160 

informer  liable  for,  when 5161 

in  favor  of  disclaimer 5162 

of  motions,  amendments,  etc 5163 

allowed  to  plaintiff  if  iie  wins 5164 

not  allowed  if  action  brought  in  wrong 

court 5165 

allowed  to  defendant  if  he  wins 5166 

what,  in  discretion  of  court 5167 

only  one  recover « of  several  parties 5168 

allowed  on  summons  returned  by  mail....  5169 


COSTS--€bnelifiM. 

(tf  oontinnanoe  in  district  covrt 5170, 5171 

in  appeal  cases 5483 

in  appeals  from  justice ^..^  5457 

appeal  in  criminal  case 5853 

in  arbitration  cases 5344 

all,  entered  and  taxed 3(0u 

bill  of,  uncollectible  filed  with  clerk. 6173 

in  cases  before  magistrates 6129 

in  criminal  trials « 5^9 

in  felonies  allowed  oncouTiction 6168 

of  examination  paid  by  county 6167 

security  for,  in  misdemeanors. 5913 

in  misdemeanor  cases,  not  paid  byconotj.  6166 

when  conviction  for  crime 6130 

in  proceedings  to  prevent  breach  of  pe:«<^ 

5895U>5d(H 

of  prosecuting  tramps 5871 

of  prosecution  collected  in  any  county 615d 

where  bail  surrender  prisoner 5979 

what,  payable  in  change  of  yen oe.... 5426,  543T 

judgment  for,  when  a  lien  on  property 6154 

in  error  cases  in  district  court. 5139 

security  for,  by  non-resident 6571 

security  for,  given  by  company,  etc 4563 

plaintiff  in  mandamus  liable 519S 

in  partition  cases,  how  met 53(K 

where  judgment  of  ouster 5349 

effect  of,  reversal  on ^ 5134 

CO-TENANT 
action  by,  for  possession »  5174 

COUNSELOR  AT  LAW. 
See  Attornbt 277(0  290 

COUNTER-CLAIM. 

effect  of,  fiulnre  to  set  up  a  defense 4643 

judgment  for,  must  be  given 4666 

what  is,  as  a  defense. 4641 

not  affected  by  dismissal 4^ 

allowed  in  action  by  state 4313 

withdrawn,  when 4663 

injunction  allowed  on,  when ^ 47S1 

COUNTERFEIT 

coin,  etc,  disposal  ot 5870 

poll-book,  possession  of,  penalty 57ST 

COUNTERFEITING 5738  to  5747 

trade-mark,  penalty  « 20W 

COUNTIES 728tol6H 

constitutional  provisions p^^l 

boundaries 796  to  821 

boundaries  only  changed  by  law -  ^ 

change  in  channel  of  stream  does  not 
change  boundary.... «  MI 
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island  or  land  adjacent  to  a,  included 846 

mnst  haye  400  sqaare  miles 851 

a  body  corporate,  aoe  andbesned 864 

inhabitants  of^  witnesses  in  suit  by  or 

against ^ 876 

poWers  of. 866 

seal  of. 890 

divided  into  commissioner  districts 898 

to  be  divided  into  precincts 904 

divided  into  school  districts. 3512 

adoption  of  township  organization... 945  to  1006 
township  organization  discontinaed, 

1007  to  1014 

contract  for  stationery  let  to  bidders 924 

anthorities  jurisdiction  over  unorganized 

territory 922 

temporary  organization 822 

temporary  officers  take  oath 823 

temporary  division  into  precincts 824 

ficat  election  in 825 

new,  may  be  formed  out  of  old 854 

vote  for  new,  how  canvassed 857 

new,  certificate  of  formation  by  vote 855 

records  transcribed  for  new 861 

new,  how  procure  copies  of  records  from 

old. 834 

•n  formation  of  new,  property  divided  by 

board 860 

new,  in  same  judicial  district....... •••••• 858 

new,  transfer  of  suits • 859 

new,  old  officers  hold  in 856 

officers  of  old  hold  in  new  precinct 905 

officers  of  new,  hold  until  successors  qualify,  835 

transfer  of  territory 848 

effect  of  a  transfer  of  territory 850 

form  of  ballot  for  transferring  territory 

from  one  county  to  another 850 

transfer  of  territory  does  not  release  from 

debts 852 

when  unoTganized  territory  attached  to. ...  853 

seat  first  determined  by  vote 826 

seat,  special  election  to  locate 828 

seat,  how  changed 836  to  844 

special  election  for  change  of  county  seat,  837 

seat  location  submitted  the  third  time ....  840 

seat  relocated,  duty  of  officers  to  remove,  844 

how  located  on  public  lands 829 

may  acquire  and  hold  real  estate 928 

platting  and  sale  of  lots  by 829  to  832 

proceeds  of  sale  of  lots  by  county 833 

buildings,  site  for,  condemnation ,...  931 

claim  against  must  be  verified 881 

appeal  lies  from  allowance  or  disallowance 

of  claim  against 881 


IBCTIOH 

COUNTIES— Coiictod«d. 
reconsideration  of  claim  by  county  board,    884 
cannot  audit  claims  in  excess  of  eighty- 

fiye  per  cent  if  no  fVinds 878 

warrants  not  to  exceed  eighty-five  per  cent 

of  levy 878 

warrant  specify  amount  levied  and  drawn,    879 

chairman  of  board  to  sign  warrants 903 

warrants  not  delivered  till  when 877 

penalty  for  officer  being  interested  in  con- 
tract.. 896 

special  levy,  a  distinct  fund 885 

how  different  propositions  submitted  to 

vote 871 

money  raised  by  vote  constitute  separate 

fund  « : 875 

proposition  to  borrow  money  must  have 

two-thirds 874     ^ 

map  of,  to  be  made '. '886 

bonds,  registration  of 4149  to  4151 

issued  in  certain  oases  without  vote, 

4167  to  4169 

for  internal  improvements 4158  to  4166 

issue,  redemption,  et&    See  Public  Fi- 

HANOES ;...•••• 4170  to  4179 

indebtedness,  frinded 4180 

compromise  debts *..^ 4152  to  4156 

estimates  of  expenses 925 

proceedings  published  in  foreign  langua^,    941 

may  sell  tax  certificates , 4108 

road  fund.    See  Highways 1890 

copy  of  field  notes  of  original  survey  to 

be  kept.. 886 

liable  for  si>ecial  damage  for  defective  road 

or  bridge 1934 

,   keep  up  bridges  over  sixty  feet  long,  2752, 2900 

line  bridges.    Sm  Bbidgbs 1901 

to  protect  land  against  high  water 940 

relief  to  western  sufferers.    See  Public 

Finances 4198  to  4205 

may  purchase  seed,  feed,  etc  .» 936  to  939 

when  board  equally  divided  on  question,    902 

soldiers  relief  commission 4456 

institutes.     See  Public  Instbuction, 

3627  to  3632 
attached  to  another,  cost  of  prosecution,  etc  6008 
pay  cost  of  keeping  prisoner  in  peniten- 
tiary, when  6007 

pay  costs  of  examination  for  felony 6167 

not  pay  costs  in  misdemeanor  cases  except  6166 
where  indictment  foupd,  pay  witnesses  ...  6173 
line,  offense  committed  on,  triable  in  either  6051 

jail  used  by  cities  second  class,  A 2784 

jail  used  by  cities,  B  ..: 2678 

jail  used  by  village 2896 
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COUNTY  AGRICULTURAL  SOCIETY 

5te  AOBICULTUEE  -        19 

draw  money  from  cotfnty 19 

annoallj  offer  premiums  ...\ 20 

poblish  list  of  awards 21 

may  purchase  grounds 22 

aid  from  oonnty  to  improve  grounds 23,  24 

sale  of  liqnor  and  gambling  proiiibited,  25  to 27 
abating  of  nuisance  by ^      27 

COUNTY  ATTORNEY 

See  Officers ^ 3105  to  3117 

See  Attoeneys ^ 277  to  290 

proceed  against  alien  holding  land 4397 

■tart  quo  warra$Uo^  when 6239 

prosecute  corporation,  entry  trust »  4446 

enquire  into  all  alleged  crimes 6218 

access  to  grand  jury ^  6026 

proaecnta  all  offenders  against  registration 

law 1741 

prooecute  yiolation  of  oil  inspection  law     2005 

prosecute  yiolations  of  warehouse  law 4515 

proMcnte  before  magistrate,  when 5956 

fila  information  «  6214 

duty  in  forfeited  recognisance 6012 

try  to  collect  coats  out  of  felon's  property   6169 
(district)  adTiit  witii  attorney  general...^  3066 

COUNTY  BOARD 
of  superrisorsl    See  Sufbbti8OB8...906  to  1014 

of  commissioners,  consist  of.... 897 

includes  what 4081 

powers  of.. • •••.. 867 

employ  attorney 891 

liable  for  warrant  in  excess  of  seventy-five 

percent 880 

duty  of,  taxes. .., 869 

An  place  of  assessing  property 3916 

ei^ualize  assessment 3968 

levy  taxes 3976 

levy  for  bonded  debt  of  districts 3620 

submit  question  of  increase  of  levy  to 

voters 870 

may  offset  delinquent  taxes  against  claim,    892 

levy  tax  to  pay  seed  grain  bonds 4205 

cannot  remit  taxes 4045 

aid  to  western  sufferers.    See  Public  Fi- 
nance  4198  to  4205 

examine  treasurer's  statement  made  with 

clerk 4060 

supervision  over  highways 1811 

build  and  control  bridges 1930 

erect  and  repair  public  buildings 869 

to  sue  for  damages  to  bridge  or  building...     869 
only  seU  public  grounds  by  vote  of  people,    868 


COUNTY  BOARD— a>ac/iki«i. 

license  liquors 2173 

grant  druggists'  permits 21j9? 

hear  charge  against  ofllcers 31ds 

remove  member  soldier  relief  for  cause...  4456 

publish  proceedings 3S9 

COUNTY  CLERK 

See  Officees 3118  to  3128 

appoint  deputy 3^ 

exofficio  register  of  deeds 3153 

certify  to  auditor  credits  to  be  allowed 

treasurer 4057 

send  correct  assessment  to  auditor 971 

furnish  copies  of  settlement  with  treasnrer  4062 

care  of  assessment  books 3063 

prepare  assessment  books,  how 3943  to  3946 

certify  to  authorities,  credits  to  be  allowed 

to  treasurer... 4056 

duty  in  taxing  bank  stock  ....••- 9931 

levy  to  meet  maturing  bonds  ....••- •«  4174 

complete  tax  list,  how ..•...•••••••.....•  99^ 

correct  errors  in  assessment  books -  3866 

transcribe  corrected  assessment..... -  3979 

make  tax  list  for  townships. —  8990 

charge  collector  with  total  tax ^  3993 

report  to,  by  collectors • 3996 

record  evidence  of  tax  deed.. - -  4087 

certify  to  auditor  canceled  bonds  ...4196  to  4SlSi 

keep  record  of  political  towns ^ 951 

record  certificates  of  partnership 3229 

file  bond  and  oath  of  notary 3211 

penalty  for  neglect  of  duty  under  notarial 

act.. « 3333 

record  irrigation  notices. .^  3046 

record  estray  notice. 115 

record  brand - 70,  80 

record  steps  in  voting  bonds,  fee 4335 

liable  for  twice  recording „      75 

enter  and  index  chattel  mortgage ^  1797 

file  conditional  conveyance 1899 

record  bond  of  an  assignee 344 

keep  record  of  agents  on  whom  process 

may  be  served 4635,  4899 

distribute  laws,  how.. *213S 

sell  laws,  when ^ 313^ 

receipt  for  scalps  of  wild  animals 213,  317 

designate  place  for  first  town  meeting SSi^ 

make  transcript  in  case  of  appeal ^    d6S 

aid  in  distributing  relief. 4140 

provide  printed  ballots.. 173? 

in  counties  of  70,000  draw  jury^ 52:J5,  5236 

certificates  of  conviction  filed  with  .» o9SS 

fees  in  assignment  matter^ ^.^    3S* 

register  bonds,  fee „  4391 
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COUNTY  CL^HK—ConcludetL 

fees  under  lien  law ; 2165 

fees  for  preparing  assessment  books 3946 

fees  of. 3016  to  3020 

COUNTY  COMMISSIONERS 

number  of 8^ 

powers  of. 867 

term  of  office  of. 899 

fees  of 3027 

regular  sessions  of «    900 

special  sessions  of. 901 

appoint  oommittee  on  brands 82 

purchase  poor  farm 3278 

remoye  cnstodian  of  pauper  ., 3264 

discharge  insane  patient,  when 3413 

see  that  insane  cared  for 3397 

of  insane 3382  to  3389 

select  jnry 5209 

penalty  for  £ulu re  to  draw  jury 5218 

drain  lands.    See  Dbainags. 1539  to  1581 

license  ferry ^...  1948 

appoint  sheep  inspector. 173 

■et  that  ex-soldiers,  etc,  buried  properly  4459 

melt  <»nnterfeit  coin 5970 

aid  in  distributing  relief. »  4140  to  4141 

order  tax  on  school  land  canceled  ^ 4125 

appraise  school  lands  for  sale 3830 

make  levy  for  school  district 3721 

levy  to  meet  school  bonds 4240 

purchase  at  tax  sale 4107  to  4111 

foreclose  tax  lien 4100 

examine  officers  books  for  unclaimed  fees  4289 

tthud  by,  in  public  building,  penalty 5737 

Tisit  jail 3443 

arrange  to  work  prisoners.. 6162,  6163 

offer  rewards  for  criminals,  when 5922 

when  allow  costs  in  misdemeanor  cases ...  6172 

COUNTY  COURTS 
See  CoUBTS—CouNTY 1076  to  1123 

COUNTY  JUDGE 
See  CouETS— County. 

kinship  or  intereelt  disqualifying. 1078 

a  magistrate 5874 

powers  aB  magistrate 5886 

jurisdiction  under  tramp  act 5869 

duty  in  forming  educational  incorporation,    671 
adoption  of  children.  See  Adoption, 

5  263  to  5268 

receive  and  care  for  will 1192 

adjust  claims  against  estnte 1273 

examine  claims,  when 1279 

appoint  persons  to  fix  damage  to  real  estate 
by  railroad 511 


COUNTY  JUDQE-^Concluded, 

compel  assignee  to  render  account p    261 

call  meeting  of  creditors  of  assignor 239 

allow  claims  against  assigned  estate 247 

jurisdiction  over  minors  in  house  of  ill- 

,    fame 5804  to  5808 

approve  bond  of  abstracter 4400 

examine  poor  debtor 5069 

issue  warrant  for  fugitive  from  other  state*  5957 

admit  to  bail,  when 5973,  5976 

when  enter  judgment  on  plea  of  guilty  ...  5940 

report  unclaimed  witness  fees,  notic* 4287 

error  from,  in  criminal  cases 6207  to  6212 

to  make  transcript  in  case  of  appeal 517 

feesof. 3012 

fees  in  assignments 258 

fees  in  habeas  eorptw  cases 6003 

fees  in  supplemental  proceeding »  5085 

turn  over  fees,  in  excess  of 3043 

removal  of.     See  Officers,  Y 3197  to  3205 

See  Officers,  v.. 3105  to  3213 

bonds  of 2980 

must  settle  with 887 

not  interested  in  contracts 895 

COUNTY  PHYSICIAN 3259 

COUNTY  POOR  HOUSE 

See  Paupers 3272 

COUNTY  SUPERINTENDENT 

See  Public  Instruction 3695  to  3608 

examine  teachers 3597 

report  number  of  blind  persons 3350 

COUNTY  SURVEYOR 

See  Officers,  Y.. 3184  to  3188 

hindering,  penalty.. 5614 

fees  of 3021 

COUNTY  TREASURER 

See  Officers,  V.. 3189  to  3196 

deposit  public  money.    See  Public  Fi- 
nance  « 4275  to  4280 

felon  to  make  profit  out  of  funds.... 4278 

tax  list  delivered  to 3982 

tax  collectors 3986 

report  of  tax  collections 4054 

settle  with  state  auditor 3065 

final  settlement  with  auditor 4061 

when  pay  over  Btate  funds 4064 

credits  allowed  to,  on  final  settlement 4059 

allowed  delinquent  taxes  in  settlement ...  4055 

over  payment  returned  to,  by  auditor 4063 

cash  book  of, 4005 

keep  warrant  book.. 4048 

keep  record  of  eale  under  warehouse  law,  4471 
keep  live  stock  imdemnity  bond  separate...     164 
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COUNTY  TREA8TJRER--amc?tkfei. 
.  notify  holders  of  eUims  to  present  for  pay- 
ment •• ••  4184 

give  notice  of  tax  i>aid  under  protest. 4044 

triplicate  receipts  for  money 4259 

change  tax  list  when  district  changed. 3526 

sell  for  delinquent  city  taxes 2541 

pay  to  city 2545 

pay  to  cities  second  class,  A. 2758 

pay  to  Tillage 2907 

delinqneot,  reported  to  legiHlature. 3071 

no  commission  on  school  funds 3640 

fees  of 3025 

COUPONS 

matured,  detached  at  delivery  of  bonds...  4157 

COUPLERS 
kind  used  by  railroad 566  to  571 

COURT  FEES 
of  officers  of  « 3002  to  3047 

COURT  HOUSE 

fraud  in  building 5737 

township,  precinct,  and  Tillage,  aid  to.  See 

Public  Finanos 4214  to  4217 

city  bonds  to  aid 4206,  4207 

COURTS .1015  to  1123 

COURTS-COUNTY 1076  to  1123 

established  as  a  court  of  record. 1076 

jurisdiction... 1077 

jurisdiction  to  do  what •••.  1079 

excluslTO  jurisdiction  of. 1078 

full  Jurisdiction  over  assignment^..........,    269 

jurisdiction  OTer  minors • 1466 

hear  certain  ooutests ^ 1653 

regular  terms 1082 

procedure  in 1083 

calendar  of  cases  in 1090 

pleadings  in 1086 

petition  filed  in 1085 

jury,  written  demand  for.. 1088 

jury,  how  selected  in 189 

grounds  for  a^joarnment  of  cases 1104 

when  default  allowed 1087 

docket 1105 

probate  books 1106 

index  of  records 1107 

estate  book  of. 1106 

record  book,  contain  what 1106 

records,  how  authenticated 1108 

procefts,  except  subpoena,  serTed  in  other 

county 1098 

service  of  process  from 1097 

county,  process  directed,  how 1096 

process  of,  signed  and  sealed 1095 


COURTS— COUNTY— OwwjIifif«f. 
transcript  of  judgment  sent  direct  to  any 

district  clerk lOB 

stay  of  Judgment  in... 109S 

execution  on  judgments 1094 

derk  of.. 1121 

testimony  perpetuated 1113 

depositions  taken  for. UOl 

commissioners,  appoint  for  temporary  pur- 
pose, when IIW 

parties,  jurors,  and  witnesses  appear,  when  1103 

fees  of  witnesses,  and  jurors  before 3042 

failure  of  judge  to  attend 1102 

may  modify  judgment,  when 5154 

replefin  action  in.... 1084 

arrest  and  attachments  in 1091 

settle  liability  of  dcTisees  for  contribution,  1218 

lands,  how  sold  by.. 1111 

control  OTer  estate  ef  ward 1491 

remoTe  administrator 1081 

require  new  bond  of  executor.. 1060 

duty  where  property  of  estate  conceded...  12S3 
extend  time  for  presenting  claims  against 

estate, 12Tr 

An  time  for  payment  of  debts  of  estate  ...  1383 

order  distribution  of  assigned  estate- 2S2 

.bonds  in,  how  fixed 1110 

lost  or  destroyed  papers,  how  proTod 1112 

only  order  reference  by  consent 4623 

appeal  from 1100,1114 

transcript  in  case  of.. 1119 

must  betaken  within  thirty  days. lUo 

petition  on  appeal  from - 543 

appeal  bonds 111^ 

appeal  in  probate  matter  not  a  supersedeas,  11 H 

final  decision  on  appeal  certified  to 11*2U 

error  from 5116 

fees  of  sheriff  in« 3007 

COURTS—DISTRICT 1041tol<r7:> 

who  eligible  as  judge »»,  104! 

jurisdiction  of  « 1042 

special  term  of. 104:! 

judges  may  exchange 1044 

record  kept  by  clerk 104^ 

record  read  and  signed  by  Judge 104'^ 

compel  the  allowance  of  an  appeaL 104(3 

effect  of  non-appearance  of  judge  on  term 

day IOC 

derk  adjourn,  in  absence  of  judge 1047 

adjournment  of,  does  not  affect  recogni- 
zance or  proceeding 1060 

on  final  adjournment  all   business  con- 
tinned loa 
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:  00UKT8— DISTRICT— a>iMj2t«f«rf. 

all  proceedings  public 

powers.^ ^ 

when  jndge  or  jnstioe  disqaalified 

what  bosinese  done  on  Sunday  or  holiday, 

power  of  district  judge  at  chambers. 

hearing  at  chambers,  where  held 

commissioner  of. 

terms  of,  fixed  by  judges.. ^ 

terms  oi^  held  at  county  seat 

derk  of,  deputies 

stenographer ; 

duty  of  reporter^ 

salary,  oath 

office  of,  reporter 

reporter  to  furnish  copy  of  testimony 

reporters  appoint  deputy 

instructions  to  be  written.. 

may  modify  or  refuse  instructions  aslced, 
mark  instructions  '^ given  ''  or  *^ refused,'' 

read  instructions  given  only 

instructions    separately    numbered    and 

filed 

cannot  orally  explain  instruction 

may  extend  life  of  corporation 

records  of  sister  state,  how  proved 

try  what  issues 

admonish  jury,  when ; 

COURTS  OF  IMPEACHMENT 1015  to 

how  constituted 

powers « 

rules  and  orders 

clerk,  reporter^ 

opinions  of. 

judgment  of.. 


053 
064 
056 
056 
067 
058 
060 
061 
061 
062 
0^ 
066 
065 
067 
068 
069 
071 
072 
073 
073 

074 

075 
323 
1934 
1800 
806 

023 
016 
016 
017 
018 
021 
023 

COURTS  MARTIAL 2266 

courts  of  discipline. 2268 

See  Militia. 

COURTS— SUPREMR 1024  to  1040 

judges,  quorum 1024 

chief  justice  shall  preside 1026 

who  eligible  as  judge  of. 1026 

terms  of 1028 

jurisdiction  of. 1027 

judges  call  special  terms 1029 

no  quorum,  adjournment  of  term 1030 

reporter  of 1031 

opinions  of  written 1032 

reports  of  printed 1033 

reports  of  distributed 1034 

bailiffs  of. 1036 

judge  of,  have  clerk 1037 


SXCTIOlf 

COYOTES 
bountor  for  killing 212  to  222 

CREDITORS 

how  construed 1794 

See  Assignment  fob  Benefit  of 231  to  279 

of  an  assignor  shall  meet 239 

elect  assignee  to  succeed  sheriff 240 

of  assignor  may  adjourn 241 

conveyances  to  delay,  void 1799 

frauds  upon,in  sale  of  chattels.  See  Frauds,  1793 

"CREDITS" 
word  includes  what 4081 

CRIME 
against  natarc 6854 

CRIMES 

and  offenses.. 5577  to  5871 

when  prosecution  barred  by  time 6882 

prevention  of. 5693  to  6908 

compounding 6769 

CRIMINAL  CODE 6577  to  6220 

CRIMINAL  LIABILITY 
excuse  from  testifying 4857,  4858 

CRIMINAL  Procedure 

code  of,  established 2099 

C.  R.  K.  P.  J. 

incorporated ..- ^    667 

CROPS 

eflRsct  of  levy  on  interest  in... •••••  6545 

CROSS-DEMAND 

allowed  in  action  by  state 4313 

not  defeated  by  death 4646 

CROSSINGS 

must  be  kept  byrailway 657 

of  highway  by  railroad,  canal,  etc.,  kept 

good 192a 

CRUELTY  TO  ANIMALS 

penalty...- 5642  to  5661 

CRUELTY 

extreme  ground  for  divorce 1423 

C.  S.  P.  S. 
incorporated « 667 

CULBERTSON 
experimental  station- 12 

CULTIVATED  LANDS 
what  are „    104 

CULVERT 
injury  to,  penalty 1884 

CUMING  COUNTY 
boundary  - 747 
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SECTION 

CURBING  AND  GUTTERING  BONDS 

in  cities  A 2550 

CURRENCY 
coanterfeiting,  penalty 5738 

CURTESY 
not  aflTected  bj  advancement 1134 

CUSTER  COUNTY 

bonndarj^ 748 

CUSTODIAN 

of  bonds,  treasurer  i8» 4132 

CUSTODY 

of  prisoner 6004  to  6009 

CUTTING 

penalty^ 5592 

DAIRYMEN'S  ASSOCIATION 62  to  66 

annual  convention.. 4..... 63 

report  pablishedand  distributed 65 

member  misapplying  funds,  embezzlement,      66 

DAKOTA  COUNTY 

boundary 749 

Indian  resenratlon  in • 750 

DAM 

fishway  over 5669 

creating  stagnate  water,  penalty 5824 

DAMAGES 

,    for  trespass 5182 

by  trespassing  stock 97  to  105 

no  limit  to  amount '..  4840 

to  passengers,  liability  for 572 

company  liable  in,  when  right  of  way  not 

fenced 556 

for  real  estate  taken  by  county. 929 

to  county  property,  liability  for 869 

in  replevin  oases 4699 

in  replevin  in  Justice  court 5514,  5515 

when  assessed  in  replevin 4701 

DAUGHTER 
carnal  knowledge  of,  penalty 5587 

DAWES  COUNTY 

boundary 751 

DAWSON  COUNTY 

boundary •• 751 

DEAD  BODY 

care  of,  by  coroner.. 3144 

DEAF  AND  DUMB 

/Stee  Public  Institutions ..3351  to  3359 

number  of,  in  county  reported^ 3608 

DEATH 
revivor  of  action,  etc.     See  Revivob, 

4981  to  4998 


DEATH— aMic/t«f«<l. 

after  judgment,  effect ^SSH 

of  arrested  debtor,  not  pay  debt~ 509S 

does  not  abate  action.. 4578 

what  actions  survive.. 4979  to  4980 

suits  for  damages  for.. 139S 

penalty  of,  inflicted  by  hanging.. ^...  6178 

inflicted  near  a  JaU 6179 

in  an  enclosure 6180 

how  inflicted « 6178 

who  present  at 6183 

twarrant  of,  by  clerk  supreme  court,  when,  619S 
when  issued  by  clerk  of  district  court 6194 

DEBTOR 

•   poor,  select  exemptions.. 5057 

may  be  examined  as  to  property,  etc^ 5070 

when  arrested 5071,  5086  to  5094,  5533 

payment  to  sheriff  good 5073 

DEBTS 

when  deducted  fh>m  assessment.. 3923 

of  estate,  limit  of  time  for  paying -  1303 

DECEASED 
actions  pending  against  at  time  of  death, 

survive... 1287 

entries  made  by  a,  evidenoe. 4S6S 

evidence  against,  not  alio  wed.... ...........  4849 

DECEDENTS'  ESTATES 1124  to  13» 

See  Wills...... 1182  to  1234 

illegitimate  child  heir  tc 1135 

degrees  of  kindred  according  to  civil  law,  1137 

personal  estate  chargeable  with  what 1380 

collection  of» 1255  to  1373 

executor,  etc.,  cited  to  account 1963 

compromise  with  debtor  of... 1365 

property  oon<iealedoi  embezzled 1983 

recovery  of  estate  fraudulently  aliened 1970 

suits  for  damage  on  account  of  death 1393 

interest  in  mortgage,  personal  property...  1986 

personal  estate  sold 1338 

set-off. 1280  to  1989 

claims  against, adjustment 1373 

claims  not  presented  barred. 19^ 

limit  of  appeal 19M 

notice  of. 1996 

appeal  from  judgment  on  claims 1383 

disputed  claim  finally  settled 1313 

disputed  claim,  effect  on  distribution 1313 

court  hold  back  enough  to  pay  contingent 

c]aim» 1318 

contingent  claim  against. 1317 

final  allowance  of  contingent  claim 1319 

payment  on  contingent  claim  when  allovred  1331 
land  o^  may  be  mortgaged,  how.. 1390 
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IBOTION 

DECEDENTS'  ESTATES— Ounrtntied.' 

settlement  of  partnersbip  affairs. 1386 

Joint  debts,  settlement.. 1290 

settlement  with  partner 1389 

time  of  payment  of  debts  and  legacies 1303 

maybe  extended 1304 

limit  for  payment  of  debts... 1316 

not  demanded  within,  barred 1316 

order  in  which  delits  payable 1308 

order  of  payment  of  chai^ges  on ^. 1348 

distribation  of  assets. 1307  to  1316 

dividend  to  creditors 1309 

coort  distribute  estate  by  decree 1349 

appeal  from  decree  distributing.. 1352 

reooTery  from  heirs  by  claimant.. 1322 

liability  of  heirs  to  contribute,  how  deter- 
mined.   1326 

parties  to  action  for  contribution  by  heirs. . .  1327 
contribution  among  heirs,  legatees,  and 

deyisees. 1330 

partition  and  distribution. 1347  to  1363 

sale  of  lands  by  executor,  etc 1136  to  1181 

olrjections  may  be  made  to  sale  of  land...  1176 
action  by  heir  to  recover  land  sold  barred 

in  five  years.. 1176 

mere  irregularities  shall  not  avoid  sale  of 

hmd 1180 

eonveyance  of  land  by  executor,  etc., 

1366  to  1391 
land  contracted  to  be,  conveyed  may  be 

after  death ^ 1366 

petition  for  conveyance  of  lands  of.. ••  1367 

hearing  on  petition  for  conveyance  of  land 

of [ ^ 1368 

decree  for  conveyance  of  lands  of 1369 

appeal  from  decision  on  application  for 

conv^anoeof  lands 1370 

heirs  compelled  to  convey  lands  of.. 1372 

court  compel  conveyance  of  lauds  by  heirs,  1374 

decree  of  conveyance  recorded 1376 

how  decree  for  specific  performance  en- 
forced   1377 

death  of  grantee  before  oonyeyance 1378 

sale  of  land  of,  not  void,  when •  1178 

completion  of  sale  of  land  after  death 1379 

suits  by  executor  and  to  compel  comple- 
tion of  sale  of  land 1380 

«ourt  authorize  completion  of  contract  for 

sale  of  lands ^ 1381 

decfee  for  sale  of  land  at  chambers. 1385 

adTancement,  how  considered 1128 

rule  when  advancement  exceeds  share 1 129 

^ifts  deemed  advancements.. 1131 

}m\v  advancement  valued 1132 


SKCriOH 

DECEDENTS'  ESTATES— Conftnti^J. 

rule  where  heir  advanced  die 1133 

advancement  not  affect  dower  or  curtesy...  1134 
right  of  representation,  posthumous  chil- 
dren   1136 

when  lands  of,  may  be  sold.. 1136 

license  to  sell  land  of. 1137 

hearing  on  application  to  sell  land  of. 1138 

sale  of  land,  of  bond  given 1143 

proceeds  of  sale  of  land,  how  treated 1144 

license  not  granted  until  bond  given 1145 

order  of  sale  of  land  of...... 1148 

reversionary  interest  in  lands  sold 1150 

notice  of  sale  of  lands  of.. ../. 1151 

lands  of,  where  and  when  sold 1162 

who  cannot  bid  at  sale  of  lands 1153 

sale  of  lands  on  credit » 1164 

return  of  sale  to  be  made  at  once 1155 

court  may  order  new  sale i......  1165 

court  confirm  sale  of  lands,  when 1166 

oath  of  executor,  etc,  before  sale  of  land,   1167 

notice  of  sale  of  lands,  how  proved 1158 

sale  of  lands  of,  postponed,  when • 1159 

notice  of  postponement  of  sale 1160 

sale  where  estate  is  insufficient  to  pay  leg- 
acies   - * 1161 

sale  of  lands  incumbered  are  su  bject  thereto  1163 

confirmation  of  sale  and  deed 1166 

equity  in  lands  may  be  sold 1162 

proceeds  of  sale  of  lands,  how  disposed  of,  1166 
■ale  of  lands  made  sulijeot  to  mortgage  ...  1167 

foreign  executor,  etc. 1168 

foreign  executor  may  sell  real  estate 1169 

disposal  of  surplus  proceeds  of  sale 1173 

foreign  executor  giye  bond 1170 

executor,'etc.,  liable  on  bond  for  miscon- 
duct, etc 117t 

executor,  etc.,  liable  for  land  wrongihlly 

sold 1181 

liability  of  executor,  etc.,  for  distributive 

share 1314 

defense  to  action  against  executor,  etc....  1323 

accounts  by  executors,  etc ....1333  to  1346 

executor,  etc. ,  chargeable  with  whole  estate  1333 
executor,  etc.,  account  for  personal  estate 

at  appraisal,  except 1334 

executor,  etc.,  not  make  profit  or  suffer 

loss 1335 

executor,  etc,  liable  for  waste 1340 

executor,  etc,  account  for  sale  price  of  e»- 

tate 1337 

executor,  etc,  not  liable  for  debts  uncol- 
lectible    1388 

executor,  etc,  accountable  for  rent  of  real 
estate 1339 
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DECEDENTS'  ESTATES— CbwrfikW. 

executor  cited  to  render  aooount^ 1344 

executor,  etc,  render  account,  when  « 1341 

executor,  etc.,  allowed  expense  fees  » 1342 

costs,  not  personal  claim  against  executor 
etc^ 1345 

final  settlement  with  executor,  etc, notice 

of 1346 

bond  of,  run  to  judge  of  probate 1354 

any  creditor  may  sue  on  bond  of  executor,  1355 
next  of  kin  may  sue  on  executor's  bond...  1356 
county  judge  authorize  bringing  suit  on 

executor's  bond 1357 

parties  aggrieved  plaintiff  in  suit  on  ex- 
ecutor's bond (...  1359 

judge  furnish  copy  of  bond  for  suit  against 

executor 1360 

effect  of  judgment  on  bond  of  executor ...  1363 

disposal  of  money  collected  on  bond 1364 

effect  of  action  on  executor's  bond 1365 

second  executor,  etc.,  carry  on  suit  of  first,  1382 

new  administrator  sue  on  bond  of  old 1361 

foreign  executor,  etc., sue  in  this  state 1383 

executor  appeal  without  bond 1384 

minors.    See  Guardians 1465  to  1538 

oath  of  guardian  before  making  8ale» 1174 

DECEIT 
by,  attorney,  disbarment •«    282 

"  DECREE  " 

construed  to  mean 5372 

for  sale  of  mortgaged  premises.  See  MoRt- 

GAGES 5313,5314 

in  chancery  i^ot  affected  by  code 5371,  5372 

when  stand  as  a  conveyance 4951 

draw  interest  at  seven  per  cent  from 2023 

for  conveyance  of  land  of  deceaseds 1369 

when  recorded  as  a  deed 4347 

"DEED" 

includes  what« 4370 

evidence  of  what 4337 

what  interest  passes  by.. 4375 

take  effect,  when 4340 

record  kept  by  register.. 3161 

copy  of  will  recorded  as 1220 

executed  before  notaries 3219 

executed  without  private  seal  valid 4418 

married  women  may  make 4366 

of  trust'may  be  made  by  railroad 609 

to  land  sold  by  sheriff. 5034,  5035 

in  mortgage  foreclosure,  effect 5320 

when  issued  on  tax  sale 4025 

form  of  tax« 4026 

tax,  evidence  of  what 4029 

in  tax  lien  foreclosure,  convey  what 4095 


DEEDS.    SeeBxAL  Pbopkbtt.. 43M 

copy  of,  when  recorded.    See  Rkax  Fbo^ 
SBTY.. 433S 

DEER 

protected  from  hounds SS 

when  unlawful  to  kill ^ 5667 

DE  FACTO  OFFICERS 
acts  valid  in  tax  matters .••.•^— ...^.^  4034 

DEFAULT 

when  allowed  in  county  court 1067 

judgment  on  a - 4957 

DEFENDANT 

who  may  be »  4574 

party  sued  is 4539 

what  name  of,  sufficient ^  4559 

procedure,  when  only  part  served 4622 

death  of,  abate  what  actions 4980 

revivor  of  action  on  death  of. 4S^ 

may  have  iqjunction  on  eounter-daim 4781 

name  unknown ^...  46^ 

disclaiming,  entitled  to  costs ^ 51fi3 

costs  allowed  to,  if  he  wins -...  51fil 

absent,  may  set  judgment  aside 5473 

DEFENSES 
several,  in  answer  numbered ^ 4640 

DEFRAUDINa 
indictment  for. ••..• ^  6044 

DEGREES 

of  kindred  computed  by  civil  law 1127 

conferred  by  schools 672 

of  university,  granted  when 3675 

DELINQUENT  TAXES 

interest  on 4004 

carried  forward 39^ 

in  cities  A ^  2534 

in  village ^.  2906 

revert,  when 410S 

may  be  of&et  against  clai  m  against  county,    9^2 

DEMURRER 

when  proper  to  petition ....«..•  4634 

to  one  cause  of  action  alone^ ».....•  463S 

shall  specify  grounds^ ......^  4635 

when  defects  not  reached  by ».  463^ 

to  be  made  on  third  Monday 464^ 

when  overruled,  rights  of  p;iriies 46^* 

sustained  amendment 468? 

costs  on,  when  allowed .....m.  5171 

to  answer 464S 

to  answer,  when  filed „  4$^ 

for  mi^oinder.. „  4S3T 

in  county  court  casts.. 10*5 

U  indictment 6086  te  WS' 
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Ronoif 
.3302  to  3307 


DENTIBTRT 
See  Public  Health 

DEPOSIT 
of  pablic  money  in  banks.    See  Public  * 

Finance 4270  to  42»0 

of  couDtj  funds.    /See  Public  Finance...  4275 
onpnblio  road  nnlawiliL.. 5691 

DEPOSITION 

defined 4888 

taken  by  notaries 3220 

nsed  in  justice  oonrt.. 5440 

in  contest  cas^ ^ 1656 

maybe  taken  for  case  in  oonnty  oonrt 1101 

to  perpetuate  testimony... 4941  to  4947 

in  general 4892  to  4912 

when  used 4892 

either  party  take,  after  serTice 4893 

who  may  take« 4894 

who  take  out  of  state 4895 

who  disqualified  to  take 4896 

commission  to  take 4897 

notioe  served,  etc 4898 

notice  by  publication 4899 

written  in  presence  of  officer,  signed.. 4900 

how  sealed  and  transmitted 4901 

where  admissible 4902 

ones  taken,  used  at  anytime 4903 

no  further  authentication  needed 4904 

certificate  of  officer  to  show,  what. 4906 

only  used  when  witness  not  produced 4906 

on  file  one  day  before  trial 4907 

fees  for  taking.. 4908 

exceptions  to,  written  and  filed 4909 

what  exceptions  to,  regarded 4910 

exceptions  to,  decided  before  trial... 4911 

errors  in,  rulings  on,  waived 4912 

DEPOT 
grounds   for,  on   pablio   lands   may  be 

acquired 626 

companies   for  erection  of,  how  formed, 
powers... 617  to  621 

DEPUTIES 

when  act  for  principal 6360 

See  Opfiobbs  YI 3206  to  3213 

DEPUTY  STATE  SUPERINTENDENT...  3618 
salary 3619 

DESCENT 
of  lands,  order  of«M.«MM ••••••••• •••••••  1124 

DETAINEE 
forcible  action  for,  barred  in  one  year 4644 

DETECTIVE  ASSOCIATIONS 

incorporated ••— 706  to  716 

80 


sscnoji 
DETECTIVE  ASSOCIATIONS— Omcfwifed. 

how  organized,  oath,  certificate 709 

bond  of  OT^ganizers.. 709 

powers,  duties^ 711 

members,  duty,  liability 712  to  714 

dissolved  by  two-thirds  of  memberj 715 

penalty  for  unauthorized  act 716 

DETENTION 
forcible.    See  JusnoB  Peace.. 6491  to  5604 

DEUEL  COUNTY 
boundary 753 

DEVISEES 

when  liable  to  contribute.. 1326 

of  will,  liability.. 1216 

liable  for  share  of  insolvent.. 1217 

unknown,  how  served 4621 

DIES 
for  foigery,  ponession  of,  penalty 6739 

DIKES 

built  by  county,  when 940 

companies  to  construct 1567 

DIPLOMA 

ef  university 3675 

of  normal  school,  value 3657 

ef  doctor,  value  of ^  8287 

DIEECTOR  OF  SCHOOL 
See  Public  Instbuotion  .....3548,  3667  to  3677 

DIRECTORS 
of  insurance  company •« 389 

DISABILITY 
does  not  abate  action.. 4678 

DISAGREEMENT 
of  jury,  discharge 4811 

DISCHARGE 

of  mortgage  on  record 4350 

of  debtor  from  imprisonment 6093,  5094 

DISCLAIMER 
one  who  files,  recover  oosto 4394  to  5162 

DISEASED  STOCK 
penalty  for  allowing,  to  nm  at  large,  130  to  139 

DISFIGURE 
penalty  for 5591 

DISBilSSAL 

may  be  made  in  vacation,  when 4965,  4966 

ibr  want  of  seoority  for  costo • .•  6167 

l^Jnstioe,  when.. 5470 

efaetiona,  withent  prejudice 4954 

DISPENSING  PHARMACIST 
See  Public  Health.. 3310 
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ncTioir 
DISSECTIONS 
legalized.  See  Public  Hkalth..*....3298  to  3301 
criminals  for 5S48 

DISTILLERY 
mast  be  kept  clean,  penalty 5827 

DISTRIBUTION 

of  estates 1347  to  1363 

of  intestate  estate 1235 

of  assigned  estate 252 

DISTRESS 
for  taxes ^ .,...  3988 

DISTRICT  COURTS 

fifce  CouETS— DiSTBiOT 1041  to  1075 

Jurisdiction  in  cases  against  the  state 4307 

remove  mayor  orcoancil,  when 2475 

power  over  judgments  after  term 6146 

grant  leave  to  sell  land  of  deceased 1137 

error  from 6116 

writs  of  error  to,  in  criminal  cases 6141 

ent^r  transcripts  of  judgments  filed  in  ^...  4843 

clerk,  fees  of 3004 

judge  cannot  practice  as  attorney  in 287 

judges  of  when  a  court  of  impeachment  1020 
admit  to  bail,  when 6973  to  6976 

DISTRICT  BOARD 
powers.  See  Public  Inbtbuctton,  3578  to  3590 
own  books.    See  Public  Instbuction, 

3756  to  3767 
officers.  See  Public  Instbuctiok,  3548  to  3358 

powers  and  duties  ^ 3559  to  3577 

meetings.    See  Public  Instbuction, 

3532  to  3547 

DISTRICTS,  SCHOOL 

See  Public  Instruction 3510  to  3531 

bonds.    See  Public  Finance 4228  to  4246 

city  school  bonds.    See  Public  Finance, 

4250  to  4253 

DISTRICT  ROAD  FUND 
See  Highways •  1890 

DITCHES 

.     See  IBBIGATION .« 2032  to  2061 

include  what.. 1540 

See  Drainage 1539  to  1581 

company  keep  good  crossing  of  highway...  1920 

DIVIDENDS 

of  insurance  companies  395 

to  creditors  of  estate 1309 

DIVORCE 

grounds  of • • 1422 

complainant  in,  must  be  a  resident  six 

months.. 1424 

Bot  granted  by  consent  or  collusion 1425 


DIVORCE  -Concluded, 
who  may  petition  for,  oath  to  not  neote- 

sary «  1436 

decree  as  to  children,  changed  when  •...^.  1433 

suits  conducted  as  other  suits 14% 

money  allowed  wife  to  carry  on  suit 1439 

husband  cannot  restrain  wife  during  peod- 

ency  of  suit ^  1490 

custody  of  children 1431 

final  decree  as  to  children 1432 

wife  take  possession  of  her  property  on  ...  1434 

personal  estate  of  wife  restored  to  her 1433 

when  trustee  to  Hold  property  of  wife 1436 

trustee  of  wife's  property,  bonds,  duties...  1437 

husband  examined  as  to  property 1438 

alimony  allowed  wife,  except 1439 

judgments  in,  a  lien  on  property 1440 

when  wife  entitled  to.  dower  in  lands 1442 

when  husband  hold  wife's  property 1443 

security  required  for  payment  of  alimony,  1444 

decree  revised,  when.. 1445 

when  children  illegitimate 1411 

does  not  affect  legitimacy  of  childr^i 1446 

guardian  of  minor  may  ask  for 1451 

next  fHend  of  insane  ask  for 1453 

custody  of  children  in  case  of  force  or 

fraud 1454 

not  granted' on  confession.. 1451 

when  not  granted  decree  for  support 1458 

from  bed  and  board,  how  revoked 1459 

on  ground  of  adultery,  when  denied 1457 

woman  residing  here  alone  may  haTe 1460 

custody  of  children  decreed  by  probate 

court.. 1^ 

mother  able  to  provide,  custody  of  ehil- 

dren 1413 

proceeding  to  reverse  commenced  in  six 

months^ ]4$4 

persons  cannot  marry  until ]463 

DIXON  COUNTY 
boundary  of« - 7S4 

DOCKETS 

kept  by  district  clerk ^ 48^ 

of  county  court »...  1105 

kept  in  criminal  cases 5SSi 

copy  of,  for  attorneys 4846  to  4847 

of  justice,  show  what ».»  55158 

DOCTOR 

on  insanity  board....- 3381 

for  poor.. 339 

associations  of, incorporated.. 705  iaW 

DOCUMENTS 

use  of,  in  evidence.. 4913  to  4937 
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DODGE  COUNTY 
boaodary 755 

DOGS 

licensed  in  cities  A 2549,  YIII 

liceose  of  in  cities  B ^ 2664,  X 

taxed  in  cities  and  villages 2892,  X 

penalty  for  a,  chasing  deer « 223 

mnst  have  collar,  wben« 193 

licensed  and  taxed 189 

killing  sheep,  damages  for 187  to  193 

owner  liable  for  trespass  by 51  to  52 

DOMESTIC  RELATIONS- 1394  to  1638 

DONATION 
to  pablic  library,  how  vest 2152 

DOORS 
swing  ont  in  public  baildings 5839  to  5842 

DORMANT  JUDGMENT 

how  revived , 4998 

becomes,  in  five  years 5013 

DOUGLAS  COUNTY 
boundary  ^ 756 

DOWER 

not  affected  by  advancement 1134 

reversionary,  interest  in,  may  be  sold 1150 

divorced  wife  entitled  to,  when........ 1442 

how  conveyed  by  married  woman 4367 

burial  grounds  not  subject  to 725 

DRAFT 

stealing  or  destroying 5699 

equitably  apportioned.    See  Militia 2230 

DRAINAGE 1639  to  1581 

connty  board  order. 1539 

apportionment  of  cost.. 1541 

petition  to  county  board  for  ditch 1542 

county  board  appoint  engineer  to  view 1543 

location  of  ditch.. 1544 

survey  of  line 1645 

schedule  and  plat,  estimate  of  cost 1646 

plat,  scale  of,  etc 1547 

hearing  on  .petition  for  ditch : 1548 

county  commissioners  fix  damage 1551 

application  for  damage» 1550 

appeal  from  allowance  of  damages. 1553 

appeal  does  not  stop  work  on  ditch 1554 

result  of  appeal  certified  to  county  board,  1555 

contract  for  ditch  to  loVest  bidder.. 1656 

part  payment  under  contract 1657 

reletting  where  contract  not  completed....  1658 
assessments  for  paying  cost  of,  how  made,  1559 

assessments  for  a  lien 1660 

penalty  for  officers'  to  neglect 1561 

ditch  in  more  than  one  county 1562 


DRAINAGE— awtcZtt(i«<l. 

tax  to  assist  in •• 1563 

county  ditch  fund 1564 

penalty  for  obstructing.. 1566 

assessments  for,  cannot  be  enjoined 1666 

companies  for,  how  formed 1567 

articles  of  companies  to  reclaim  land 1568 

companies  record  articles  of  association...  1569 
annual  election  of  officers  in  companies 

for.. 1576 

companies,  officers,  etc.. 1571 

appraisement  of  lands  taken  or  damaged,  1679 

surveys  and  estimates  for.. 1573 

work  divided  into  sections 1674 

notice  to  land-owners  of  appraisement 1575 

payment  of  assessments  for.. 1576 

assessments  for  benefits,  how  collected 1677 

appropriation  of  gravel,  etc 167i 

companies  may  issue  bonds.. 1579 

limitation  of  actions  for  assessments.. 1680 

companies,  informality  in,  not  fatal 1681 

bonds  in  aid  of    See  PUBLIO  Finance, 

4214  to  4217 

DRAINS 
companies  to  constmet......... 1567 

DRAWBACK 
by  railroad  prohibited •• • 588 

DRUGGIST 

sale  of  poison  by 5621  to  5633 

keep  liquor  register,  and  report 2199 

permits  to ••  2197 

DRUGS 
sale.    See  PuBUO  Hbalth~.»« 3308  to  3319 

DRUNK 
penalty  for  being •—•••••••.  2201 

DRUNKARD 

penalty  for  sale  of  liquors  to 2183 

DRUNKEN  DRIVER 

on  highway,  penalty....... 1875 

DRUNKENNESS 

ground  for  divorce 1429 

\ DROVER 

who  is 88 

DUCES  TECUM 

subpoena 4871 

DUCK 

wild,  when  unlawful  to  kill 6666 

DUEL 

penalty  for  engaging  in.. 6686 

DUNDY  COUNTY 

boundary 757 
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■BCnON 

DUPLICATE 

warrants,  wbeD  issued 4266 

DWELLING  HOUSE 

nnlawfal  to  injure 6695 

BAR  MARE 
•n  stock 4 78  to  85 

EDUCATION 

ooQStitutional  provisions p.  68 

when  oompalsorj  » 375*6,  3757 

EDUCATIONAL 
corporations^ 670  to  690 

EDUCATIONAL  INSTITUTIONS 

trustees  of,  powers 672 

trustees  of,  body  corporate 683 

liabilities  of  stockbolders 680 

endowment  fond 681 

increase  of  capital 678 

appraisement  of  property 671 

degrees  conferred  by  « 672 

EDUCATIONAL  LANDS 

■ale  of.    See  Public  Lands  and  Build- 
IN08 3816  to  :J855 

railroads  may  acquire 530  to  535 

EQGS 

of  wild  fowls,  unlawful  to  disturb 5666 

ELECTIONS 1582  to  1778 

'  who  elected  at  general 1583 

general,  in  NoTember 1682 

who  vote  at , 1584 

who  not  vote  at 1685 

soldier  or  marine  not  a  resident 1586 

what  officers  chosen  at  each 1588 

voters  express  preference  for  U.  S.  senator,  1590 
county  treasurer  eligible   for   only  two 

terms 1691 

proclamation  for,  thirty  days  before 1592 

notice  of,  posted.. 1594 

polls,  when  open  1596 

oath  of  clerk  and  judges  of ;..  1596 

officers  of,  chosen  by  voters 1598 

proclamation  of  opening  and  closing  polls,  1599 

precinct  ballot  boxes.. 1604 

ballot  box  examined 1600 

form  of  poU  books 1601 

ballots  designate  office 1602 

ballots  to  be  received  by  Judges 1603 

constable  preserve  order  at 1605 

Toters  to  be  checked  on  register  list 1607 

•ny  person  may  be  challenged 1609 

trial  of  challenge  to  voter 1610 

canvass  of,  immediately  on  closing 1614 


ELECTI0NS~am<sntte4. 

canvass  shall  be  public 1615 

ballot  box  opened IW 

judges  of,  to  check  votes  on  registration 

book. 1*3^ 

canvass,  poll  books  compared 161* 

double  baUots 1615 

excess  of  names  on  ballots -  1621 

defective  ballots -  1622 

result,  how  expressed  by  judges 1623 

judges  seal  up  returns,  etc ^  1634 

custody  and  care  of  poll  books 1635 

tie  vote,  lot  to  determine,  when 166 

canvass  by  couuty  clerk 1627 

county  canvass,  where  clerk  interested..—  16:f8 
poll  books,  sealed  up  at  close  of  coan^ 

canvass 1629 

clerk  issue  certificate  to  those  elected 1630 

tie  in,  how  disposed  of. ...•  1631 

lie  vote  decided  by  lot 1677 

canvass  of  district  vote 1632 

vote  for  state  officers  canvaased  by  legis- 
lature.   1633 

each  house  decide  contest  of  member.. 161c 

clerk,  send  abstract  of  votes  to 16^ 

what  votes  canvassed  by  state  board «  1^ 

abstract  not  received  sent  for 1^ 

abstract  of  votes  kept  in  secretary's  office,  1637 

board  of  state  canvassers  meet »..  1638 

duty  of  state  canvassers 1639 

certificate  of,  by  governor 1641 

contests 1646tol6@ 

what  may  be  contested.. 164€ 

grounds  of  contest.. ..••••^  1646 

meaning  of  "incumbent" 1617 

when  misconduct,  ground  of  contest 164$ 

legislature  hear  contests  of  executive  officer,  1649 
supreme  court  hear  certain  contest. .......^  16al 

contests  heard  by  district  court. 16S2 

contests  heard  by  county  judge ^^^  16S3 

contest  started  by  notice^ ....•...-^  1654 

notice  of  contest  served ^.•••^.^  16S5 

contest,  testimony  taken — •».  16S6 

•    inspection  of  ballots  on  contest ..».  1657 

papers  in  contest  delivered  to  speaker 163? 

contest  papeis  opened  in  presence  of  k^- 

islaturo lfi» 

evidence  in  contest  case  kept  by  secretaiy 

of  state 1661 

contest  of  other  than  state  officer .^^  U^ 

contestant  file  complaint,  bond -^  19^ 

summons  in  contest  cabes.. ^^  16&'' 

contest,  time  of  trial 16ft> 

contest  trial  postponed^ «.....«..•..  I6c7 
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SECTION 

ELECTIONS—Om/ffiu^A 

proceediDfs  in  contest  of...... 1668 

contfBt  not  dismissed  for  want  of  form 1670 

testimonj  in  contest  cases 1669 

fees  in  contest  of. 1671 

ooart  compel  Toter  to  answer  in  contest 

cases 1672 

inspection  of  poll  book  in  contest  of. 1673 

parties  to  contest  liable  for  cost 1675 

judgment  in  contest  cases 1676 

judgment  of,  onster  in 1678 

when  declared  void 1679 

'when  appeal  a  supersedeas 1680 

judgment  of  affirmance 1681 

appeal  bj  contestant 1682 

in  metropolitan  cities 2318 

fichool  in  metropolitan  city 3755 

notice  of,  in  Tillages 2871 

special  goremed  bj  same  law  as  general...  1691 

canvass  of  returns  of  special 1692 

first,  in  new  conntj 825 

to  locate  conntj  seat 826  to  828 

special,  to  locate  county  seat 837 

for  township  organization , 945 

lor  change  of  county  seat 836 

for  transfer  of  territoiy  from  one  county  to 

another. 848 

notices  of  transfer  of  territory  from  county 

to  county,  how  made 849 

for  granting  right  of  way  to  street  railway, 

625, 626 

how  resignation  of  office  made 1684 

how  vacancies  in  office  filled 1665 

officer  hold  until  successor  qualifies 1686 

appointment  to  office  hold  till  when 1687 

when  office  held  vacant 1683 

vacancy  in  legislative  office,  how  filled....  1690 

how  vacant  public  office  taken  care  of. 1688 

primary,  rules  of  political  parties  enforced 

at ; 1695 

primary,  challenge  of  voters  at 1696 

primary,  peijory  committed  at 1697 

primary,  penalty  for  receiving  illegal  vote,  1698 

primary,  include  what 1700 

primary,  qualifications  of  voter  at 1701 

primary,  penalty  for  violating 1702 

primary,  bribery  at 1699 

primary,  fraudulent  voting  at,  punished...  1694 
registration.    See  Registration  . . .  1703  to  1 745 

Australian  ballot  law 1746  to  1776 

ballots  printed  at  public  expense 1746 

how  candidates  nominated  for 1747 

certificates  of  nomination ', 1749 

nomination  by  petition 1750 


•ECTIOH 

ELECTIONS— Omc/tkftfrf. 
when  certificates  of  nomination  to  be  filed,  1753  < 

certificates  of  nomination  preserved 1759 

how  nomination  declined.. 1755 

objections  to  nonination  certificate^ 175€ 

'  how  vacancies  in  nomination  filled 175t 

printed  ballots  provided  by  county 1758 

official  ballot  white,  sample  colored 1759 

number  of  ballots... 1760 

how  error  in  official  ballot  corrected 1761 

ballots  delivered  to  Judges  by  clerk 1769 

polling  booths  provided , • 1763 

districts  not  over  300  voters 1763 

additional  judges  of,  duties 1764 

manner  of  designating  choice» 1765 

spoiled  ballot  returned  by  voter 1766 

assistance  allowed  to  voter,  when 1767 

ballot  identified  by  signature  of  judges...  1768        • 

card  of  instructions 176t 

ballot  not  identified,  not  canvassed 1770 

penalty  for  fraud  in 1771 

penalty  for  defacing  cards  or  removing 

supplies 1779 

penalty  for  public  officer,  neglect  of  duly,  1773 

elector  must  not  show  ballot 1774 

no  officer  of,  electioneer 1774 

law,  copies  of,  published  and  distributed...  1775 
form  of  ballot  and  card  of  instructions  ...  1776 

name  printed  on  ballot  fraudulently 1777 

special  police  at 1776 

fees  of  board  of. • 3039 

laws,  offenses  against.. 5773  to  5791 

fraud  by  officers  of.. 5783  to  5789 

betting  on,  penalty 5819 

receipt  of  fraudulent  votes  by  officers  of,  5783 

indictment  for  offenses  against 6048 

fraudulent  entries  on  returns,  etc 5786  ' 

possesion  of  false  returns 5787 

person  noisy  at,  arrested 1606 

selling  or  giving  away  liquors  on  day  of...  6791 
sale  of  liquors  on,  penalty 2187 

ELECTIONEERING 
not  allowed  by  offloer  of  election 1774 

ELECTOR 

who  is  a 1684' 

qualifications  of,  in  metropolitan  city 2321       # 

in  cities  A 2497 

in  cities  B 2610 

in  cities  second  class,  A» 2734 

who  is  an,  for  school  purposes 3535 

fraud  upon,  in  voting 5779  to  5789 

a  felon  not  an 5884,  5885 

constitutional  provisions p.  67 

Digitized  by  CjOOQIC 


1270 


INDEX. 


ELECTOR—Oonduded. 

presidential 1589,  1642  to  1646 

notified  to  meet  « 1642 

organize,  fill  vacancy^ 1643 

fees  of 1645 

powers  at  annnal  town  meetings 9^ 

final  meeting ^..  1644 

privileged  from  arrest  when  voting 1587 

mast  give  consent  to  street  railway...^ 623 

not  liable  to  military  duty  on  election  day,  1587 

ELECTRIC  LIGHTS 
in  cities 2936  to  2940 


ELECTRIC  ROAD 
See  Stbeet  Railroad^ 


.622  to  633 


-   ELEVATORS 

See  Wabehousbs... 4476  to  4529 

ELK 
when  unlawful  to  kill 6667 

EMBEZZLED 

property  unclaimed,  sold^ 5971,  5972 

property,  when  returned  after  trial 5968 

EMBEZZLEMENT 

of  agricultural  or  horticultural  ftinds 11 

by  attorney.. 288 

by  bailee  « 5708 

by  bank  officers 5723 

by  inn  keeper  or  carrier 571 L 

of  public  money 6712 

by  lodger 5709 

misappropriation  of  funds  of  secret  society,    450 

of  ward^s  estate 1497 

failure  to  account  for  grain  furnished 4204 

by  member  of  dairymen's  association 66 

from  private  party 5706  to  6711 

indictment  for,  other  counts 6046 

Terdict  in,  fix  amount  of 6116 

EMINENT  DOMAIN 

See  Railboad 606  to  636 

effect  of  code  on  damages 6369 

ENABLING   ACT p.  37 

ENCAMPMENT 

See  Militia 2247 

ENDOWMENT  FUND 

•  of  school 681 

ENGINEER,  CIVIL 

of  metropolitan  city • 2409 

ENGLISH 

common  law  in  force.. •••••  2088 

ENLISTMENTS 

See  Militia 2219 


ENUMERATION 

of  school  children,  annually,  in  cities 3711 

in  metropolitan  cities 3742 

ENTICING  MINOR 
to  gamble,  penalty  ...••••• 581S 

ENTRY  BOOK 

county  court,  contain  what llOf 

ENTRY,  FORCIBLE 

action  for,  barred  in  one  year 4544 

iSee  Justice  Peace 5491  to  5504 

EQUALIZATION 

state  board  of,  duties ZSTtZ 

board  of,  assess  railroad,  etc 3938 

of  assessment  by  coanty  board 39^ 

by  the  town  board 39« 

in  cities 3969 

in  metropoIit«n  city 3435 

in  cities  A 2532 

in  cities  B W5 

EQUITABLE  INTEI^EST 
in  lands  of  deceased,  may  be  sold  ..^ 11^ 

EQUITY 
actions  appealable 4142  to  4145 

EQUITY  OP  REDEMPTION 
in  chattels  extinguished  by  sale S14 

ERROR 

tosnpreme  court ^  5118 

petition  and  summons  in 5119 

summons  in,  issued  to  any  county- 61dS 

transcript  filed  with  petition... 5121 

original  bill  of  exceptions  used 5123 

taken  not  a  stay  unless  undertaking  giTon,  5127 

deposit  of  instrument,  when  a  stay 5128 

petition  must  be  filed  in,  before  act  as  stay,  5129 

judgment  enforced,  notwithstaoding^ 5130 

mnst  be  brought  within  one  year....» 5131 

from  justice  when  operateas  stay 5133 

powers  of  supreme  court  in  opinion 5133 

costs  on  reversal 5134 

judgment  on  affirmance 513S 

mistake  of  clerk  not  ground  of,  when 5131 

judgment  before  trial  day  is 5137 

writs  of  abolished 513f 

■   order  on  affi rmance  of  j ustice^s  j udgment...  5131 

to  district  court 5110 

costs,  eta,  on  a  reversal  in  district  court...  514> 

in  justice  court 545J 

from  police  court  cities  B » 3685 

what  is  a  final  order 5117 

what  disregarded  in  trial ^ 4€3 

of  clerk  corrected  by  motion. 5143 

lies  from  j  ndgment  for  or  against  the  state,  43S0 
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allowed  to  either  party  in  rait  against 

state.- 4310 

from  judgment  bj  or  against  dissolved 

corporation 334 

lies  in  forcible  entry  and  detention 5502 

allowed  in  Aaieoa  corpus  cases » a..  6002 

from  coanty  court  in  assignment /..    249 

when  not  allowed  in  assignment 270 

not  allowed  after  stay 5007 

in  attachment  no  e£fect  on  main  action 4752 

bond  to  bold  attachment  pending 4751 

in  criminal  cases  - 6110,  6132  to  6147 

TOTersal  of  jndgment  in  criminal  case  cer- 
tified to  warden 6142 

ftom  inferior  criminal  courts 6207  to  6212 

for  appeals.    8e$  Appbaijs 5142  to  5145 

ISCAPE 

Msisting  convict  to,  penalty  ...5756, 5765  to  5767 

penalty  for  suffering  an 5755 

bribing  to  allow 6759 

of  murderer,  execution  on  recapture......  6193 

ESCHEATS 

See  PuBUO  Lakds  and  Buildings, 

3856  to  3859 

SO  to  tchool  fund 4290  to  4292 

*    when  land  of  alien  does,  to  state 4397 

ESTATE  OF  DECEDENTS 

See  Dboedents 1124  to  1393 

ooUection  of.. 1255  to  1272 

ESTATES 

distribution  of  assets 1307  to  1316 

of  intestates.    iS^  Intestates 1235  to  1254 

time  for  payment  of  debts 1303  to  1306 

contribution  among  heirs,  etc. 1326 

fi>r  life,  how  disposed  of  in  partition.. 5293 

of  insane,  liable  for  care  of. 3412 

infiOuro, 4377 

unclaimed  go  to  school  ftind 4290  to  4292 

county  court  exclusiTe  control  over 1078 

ESTATE  BOOK 

wbat  entered  in ^.„  1106 

ESTIMATE 

of   yearly  expenses  of  county  must  be 
made 869 

H^TOPFEL 

in  defense  to  bonds' 4163 

BSTRAYS 114  to  129 

duty  of  taker  np,  notice 115 

notice  published^ 116 

appraisal  for  sale 121 

sale  of. '. 117  to  127 


iMmoM 
ESTR  AYS—  Concluded, 

expenses  of,  aud  proceeds  of  sale 123  to  127 

result  of  death 129 

EVIDENCE 4848  to  4947 

modes  of  takings 48S6  to  4889 

depositions,  how  taken  and  used.... 4892  to  4912 
affidavits,  how  and  when  taken  and  used, 

4800,  4891 

how  taken  for  county  court.. 1101 

how  produced^ 6086  to  6089 

production  of  witnesses,  etc 4870  to  4886 

officer  break  building  to  serve  subpcena  ...  4917 

the  judge  may  be  sworn 4868 

confidential  communications  not  ...4853  to  4855 
husband  and  wife  not  give,  against  each 

other 4851 

what  facts  given  to  lessen  credibility 4850 

construction  of  agreements 4861 

written,  controls  printed  matter 4860 

all  of  a  transaction  or  writing  given 4859 

how  perpetuated 4941  to  4947 

order  for,  specify  what 4942 

when  court  appoint  attorney  to  cross-ex- 
amine    4943 

witness  answer  interrogatories 4944 

court  appoint  party  to  take 4945 

court  approve  same  when  taken 4946 

applicant  pay  all  costs 4947 

how  preserved;  death  or  absence,  eta 6089 

copy  of  papers  filed  with  town  clerk  are...    990 

books,  maps,  etc,  are,  of  what 4862 

signatures  to  writing  how  proved 4863 

of  handwritlDg,  comparison 4864 

private  writing,  when  evidence 4867 

books  of  account  are,  when 4866 

entries  by  deceased 4865 

protest  by  notary  is 4869 

proof  of  writings,  documents,  etc 4913 

inspection  of  documents  in  hands  of  ad- 
verse party 4914 

copy  of  instruments  most  be  furnished  ...  4915 
continuance  granted  if  adverse  party  does 

not  testify 4918 

books  and  papers,  court  may  compel  pro- 
duction of„ >...4919  to  4922 

notices  published  in  paper,  how  proved  ...  4923 

posting  of  notice,  etc,  how  proved 4925 

proof  of  facts  by  affidavit 4925 

such  proof  perpetuated,  how 4926 

abstract  of  title  is.. 4401 

field  notes  and  plat  as 4927 

certified  copies  of  records  of  public  office 

are 4928 

every  officer  give  certified  copy 4929 
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EYIDENOE— OmcIiufMl. 
certificate  of  officer  that  he  cannot  find 

papert  good  « 4930 

certificate  of  United  States  land  officer  is,  4931 
officer's  signature  presamed  to  be  genuine,  4932 

certificate  of  justice  is,  of  what 4935 

court  records,  how  proved. 4933 

act  of  executive. «  4937 

legislative  acts 4938 

statutes  of  United  States  and  other  coun- 
tries and  states .« -  4939 

court  record  of  sister  state,  how  proved...  4934 
printed  copies  of  foreign  laws,  etc,  are....  4916 

record  of  foreign  country.. .-. 4936 

common  law,  how  proved 4916 

official  seal,  unwritten  law 4940 

to  convict  in  criminal  cases.. 6103  to  6105 

of  a  previous  conviction .« 4858 

EXAMINATION      . 

in  aid  of  execution .5075,  5076 

of  teachers , 3597 

preliminary  necessary ^ 6220 

for  felony,  speedy 5927 

witnesses  separated  in 5928 

when  defendant  held 5929 

witnesses xecognized  to  appear 5930  to  593^ 

accused  held  for  higher  crime,  when 5936 

offense  not  bailable,  commitment 5937 

names  of  witnesses  on  commitment 5938 

adjournment  of,  etc 5924  to  5940 

of  fugitive  from  other  state 5958 

bill  of  costs  filed,  etc. ^ 6167 

EXAMINERS 
of  bank 296 

EXAMINING  BOARD 
of  soldiers'  and  sailors'  home... 3431 

EXCEPTIONS 4827  to  4834 

defined , 4827 

must  be  taken  at  the  time.... 4828 

form,  how  preserved 4829 

how  taken  to  matters  of  record....: 4830 

how  preserved  by  bills  of. 4831 

application  of  act 4832 

immaterial,  disregarded. 4833 

may  be  withdrawn  Arom  files... 4834 

bills  of.    See  Bills  of.. 5123  to  5126 

injustice  court 5459 

signed  by  referees 4823 

todepositions , 4909 

bills  of,  in  criminal  cases 6110 

bills  of,  by  public  prosecutor 6111 

EXCISE 

board  in  cities  A,  powers 2572 


EXECUTIONS 

process  of  court 499 

of  three  kinds ^ 5O0O 

what  subject  to « 5001 

lands  bound  from  first  day  of  term 50(B 

stay  of. 5003 

stay  of;  generally 6005  to  5009 

levy  released  by  stay 5010 

when  issne  against  signers  of  staj.. 5011 

return  show  amount  made  oat  of  sureties,  5012 

commands  of. 5014 

when  sereral,  prorata — -.  .^....  5015 

most  be  levied  at  once ^....  5011 

trial  of  right  to  property  claimed  by  third 

party „  6017 

jury  in  trial  of  right  of  property 5018 

officer   take    undertaking    for    property, 

when 5020 

amercement  of  sheriff  for  neglect  of  dot  j,  5018 
plaintiff  in,   give  undertaking    to    hold 

property 501» 

notice  of  sale  from  oourt  of  records .^  50S1 

appraisement  of  real  estate  levied  on «.  5023 

liens  on,  deducted  from  appraisement 6024 

certificates  as  to  liens  on,  etc 50^ 

copy  of  appraisement  deposited  with  clerk,  509S 

second  appraisement,  when 5039 

appraisement  vacated,  new  ordered -  5044 

no  valuation  of  lands  sold  for  debts  to 

stote... 502S 

no  appraisement  for,  judgment  for  public 

moneys '. 5030 

notice  of  sale  of  lands 5031 

redemption  from  sale  under 5033 

confirmation  of  sale ^  5033 

sheriff  make  deed  to  purchaser 5034 

recitals  of 5035 

£ms  for  sale  notice,  advanced 5036,  5037 

all  sales  of  land  at  court  house ^  5038 

several,  issue  in  succession 5039 

when  separate  levies  made,  priorities,  etc.,  5040 

deed  by  succeeding  sheriffs „.  5041 

surplus  of  proceeds  paid  to  defendant 504:2 

title  to  real  estate  sold  not  affected  by 

reversal.. ^.«  5043 

liens  of  judgments,  etc 5044 

returnable  within  sixty  days  » -..  5045 

exhaust  principal's  property  first 5016 

fees  of  appraisers,  penalty  for  failingto  act,  5017 
amercement  of  derk  for  refusal  to  pay 

moneys^ SOiB 

returned  by  mail,  liability^  etc 5061 

when  notice  of  motion  for  amercement ...  6053 
exemptions.    See  Exjemptions  .....5055  to  30S7 
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piooeadin^B  in  aid  of. 5068  to  5086 

prooeadin^B  will  reaoli  what *•.•••••••«  5068 

exainination  of  debtor,  under. 5069 

when  debtor  arrested. 5071 

no  exense  for  not  answering 5072 

debtor's  debtor  may  pay  on,  when 5073 

garnishment  after 5074 

garnishment  in  aid  of.     8e$  Gabnish- 

HSNT 4760  to  4765 

supplemental  proceedings,  witnesses  may 

be  called  in 5076,5076 

what  reached  by  supplemental 5077 

appointment  of  receiver 5078,  5079 

prooeedingB  continued,  when 5080 

proceedings  may  be  referred. 5081 

disobedience  of  order,  a  contempt 5082 

all  orders  in,  in  writing 50B3 

fees  of  officers  in 5084,  5085 

against  the  person 5086,  5094 

when  arrest  allowed » 5087 

for  arrest  mnst  be  allowed  by  court 5088 

against  person,  issued  by  Justice 5089 

when  order  of  arrest,  issues  of  course 5090 

person  arrested,  now  discharged 5091 

death  doesnot  satisfy  the  judgment. 5092 

when  debtor  discharged  from 5093,  5094 

for  delivery  of  real  property 5095,  5096 

may  issue  on  an  award. 5342 

not  leviable  on  burial  grounds 725 

must  issue  before  suit  on  replevin  bond,      5517 

purchaser  of  lands  sue  for  waste 5176 

not  stayed  by  error  without  undertaking,  5127 

not  issued  by  supreme  court 5133 

on  judgment  of  county  court 1094 

stay  of,  in  county  court 1092 

See  Justice  Pbaoe 5519  to  5546 

stay  ol    See  Justice  Peace 5521  to  5526 

issued  in  blank  void. 5565 

sale  un^.    See  Justice.. 5539  to  5546 

j  nstice^point  person  to  serve 5566,  5667 

for  fines  issue  to  any  county 6158 

for  fine  take  body  when 6161 

of  sentence,  suspension  by  supreme  court, 

6138  to  6140 
of  criminal  sentence,  how  suspended, 

6132  to  6134 

docket  kept  by  district  clerk 4842 

SeeREAJj  Peoperty 4324 

of  instrument  without  private  seal  valid...  4418 
of  instrument  sued  on  presumed,  unless...  5573 

EXECUTIVE 
constitutional  provisions  in  regard  to p.  62 


SECTION 

"EXECUTITB—Oimduded. 

acts,  how  proved -. 4937 

officers.    See  Ovficsbs,  IY.. 3049  to  3104 

ooundl  of  corporation 706 

EXECUTORS 

See  Wills....^.^...,.. 1182  to  1234 

accounts  by« .« 1333  to  1346 

under  control  of  county  courts 1078 

administration  during  minority  oC 1227 

meaning  of. ........«•  1221 

accept  within  thirty  days 1196 

bond,  conditions. 1223 

bond,  where  residuary  legatee. 1224 

with  will  annexed,  bond,  etc 1228 

right  to  possession  of  estate 1261 

to  hold  possession  while  liability  contin- 
gent   1216 

sue  for  estate  aliened 1271 

shall  bring  suit ^  1288 

may  bring  suit 4667 

foreclose  mortgage  of  deceased 1266 

rights  under  lien  law 2164 

recover  penalty  under  Jiabeaa  corpus  act...  6992 
account  for  partnership  property  at  price 

sold 1387 

sale  of  lands  by.    See  Decedents'  Es- 
tates  1136  to  1181 

when  convey  lands  of  deceased......l366  to  1391 

where  several,  validity  of  acts.. 1233 

bond,  where  two  or  more 1234 

one  of  several  refuse  to  act 1226 

Ruling  to  qualify  must  not  meddle. 1225 

not  taken  on  bonds. 2991 

foreign 1169 

compensation 1342,  1343 

what  action  brought  against 1286 

liability  for  dividend  on  estate 1314 

compelled  to  account 1264 

that  he  has  fully  administered  all  the  es- 
tate, a  good  defense.. 1324 

marriage  vacates  the  trust 1229 

effect  of  death  of 1245 

of  an  executor,  no  authority 1233 

neglect  of  duty,  liable 1197 

may  be  removed 1230 

EXEMPT 

what  is,  from  taxation.. 3898 

burial  lots  are,  from  taxation  and  sale  on 

execution 722 

property  aflbcted  by  assignment 233,  234 

EXEMPTIONS 

iSiM  Homesteads. 1961  to  1976 

in  general 5056  to  6067 

Digitized  byCjOOQlC 


1274 


INDEX. 


SXCTION 

EXEMPTIONS— Cb»cZtt<fe(f. 
ioTentory  for  exemptions 5056 

.  selection  by  poor  debtor 5057 

uothiDg  exempt  from  sale  for 5058,  5059 

what  chattels  are 5060 

none  for  claim  for  wages,  etc 5061 

wages  are 5062 

pension  money  and  property  is 5063 

attempt  to  evade  law  nulawful 5064  to  5067 

none  from  judgment  for  violating  quar- 
antine law. •..    186 

all  fire  extiognishing  appliances  are 1782 

what  to  convict .'••  6154 

from  taxation  of  tools  for  coal  mining 2300 

EXPERIMENTAL  STATIONS 12  to  18 

EaCPERIMENT  STATION 
assent  to  actof  congrets  for... 3691 

EXPOSmOlT 
World's  €k>lambian 4536 

EXPOSURE  OP  PEliSON 
penalty 6797 

EXPRESS  COMPANIES 

property,  where  assessed 3913 

statement  for  assessor 3928 

nnlawfol  to  ship  game  when 5667 

e;xtradition 

toother  state. 5960,  5961 

PACT 
issues  of 4797 

FACTOR 
fraud  by,  penalty 5716 

FACULTY 

of  educational  institutions 675 

FAIR  GROUNDS 

See  BOABD  OF  AaRIOULTUBB 22 

FALSE  IMPRISONMENT 

crime  defined 5598 

FALSELY  IMPERSONATE  A.NOTHER...  5714 

FALSE  PRETENSES 5713 

yerdi&t  in,  fix  amount  of  property  taken...  6116 
indictment  for  other  counts 6046 

FARMERS'  ALLIANCE 
incorporated 667 

FARO 
playing  at,  prohibited 6811 

FEDERAL  COURT 

records,  how  proved 4933 

howjudgment  ofy  made  lien 4952,  4953 


FEEBLE-MINDED 
youth.  See  Public  Institutions,  1, 3360  to  3367 
children  transferred  from  reform  school...  3W 

FEE  BOOK 

kept  by  district  clerk 4842 

kept  in  county  court 1106 

FEES 

of  appraisers  of  real  estate 5047 

of  school  lands 383S 

in  adoption  of  children 526@ 

in  assignment  cases 256 

of  appraisers  of  homestead  ^ 1974 

of  arbitrators 5345 

of  board  of  health ^  3297 

of  clerk  in  partnerships 3255 

of  county  clerk  for  registering  bonds 4226 

of  county  clerk  for  record,  steps  in  Toting 

bonds 4225 

of  clerk  in  attachment  cases 4750 

in  contest  cases »  1671 

of  city  printer^ - 2574 

of  printer,  cities  B» 2690 

of  commissioners  to  adjust  claims  against 

estate.. 12© 

of  insane  commtssion 3414 

of  sheriff  in  insane  cases 3414 

of  witnesses  in  insane  cases.. 3414 

for  inspection  of  grain 45S 

of  jurors  in  mill  dam  cases 2^ 

under  lien  law 2165 

of  officers.    See  Officers 3002  to  3047 

of  officers  in  supplemental  proceedings^...  5064 

of  overseer  of  roads 1896 

of  police  judge  in  metropolitan  city.. 2462 

of  police  judge  second  class  cities  A.... 2737 

of  police  judge  in  cities  second  class  B....  2938 

of  presidential  electors 1645 

of  referees 4836 

of  sheep  inspection,  arbitrator ^»....    180 

of  school  district  arbitrators ^..»  3590 

of  state  board  of  pharmacy 3313 

fbr  printing  in  cities  second  class  A.........  28(N> 

fof'printing  treasurer's  statement 3196 

for  taking  deposition „...«  4906 

for  preparing  assessment  books .• SH6 

in  hahe88  carpus  cases 60US 

of  jury  in  justice  court 545S 

payable  by  sority  company  to  auditor  .....    484 

of  witnesses  in  cities  second  class  A  ~ 2SC6 

of  witnesses  in  police  court  cities  B 2791 

of  weighmaster  of  grain 4536 

may  be  demanded  by  witness.. 4875  to  4^ 

unclaimed  go  to  school  fand 4290  to  42Si 
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FELON 

cannot  Tote^- 1585,  5884,  5885 

haTe  compalsory  prooeas  for  witnoases^...  6088 
body  of,  for  diasection 5848 

FELONY 

what  is  a 6873 

accessories  in.» 5577,  5578 

previoos  conTiction,  how  proved 4858 

person  tried  for,  most  be  present 6091 

aentenoe  suspended,  costody  of  prisoner...  6134 
a,  for  state  treasurer  to  profit  out  of  state 

fands 4273 

lor  treasurer  to  make  profits  oat  of  ooanty 
funds 4278 

FEMALE  CONVICT 

pregnant,  trial  of  fact 6188,6189 

FEME  COVERT 

rights  as  to  real  estate 4366 

PENCE 

what  is  a  lawftal 45  to  60 

lire,  along  highway 28 

Tiewers,  examine  witnesses 41 

Tiewers,  feesof. 43 

viewers,  duties  of. 32  to  35 

division  between  contiguous  owners 29  to  45 

division  destroyed,  how  replaced 39 

removal  of  division 37 

milawftil  to  throw  down 6687 

bftrb  wire  nnlawfiil,  where 1918 

right  of  way  by  railroad 555 

FERRIES 

license  to  keep 1946 

public  notice  of  establishment  of 1947 

license  to  run  one  year 1948 

person  owning  land,  exclusive  right 1949 

term  of,  expire  in  vacation 1950 

rate  of  toll  fixed  by  board 1951 

ooTinty  board  fix  charges  of. 1953 

limit  of  toll  on 1595 

person  licensed  keep  safe  boat. 1951 

grand  jury  to  look  into 1954 

penalty 1960 

penalty  for  unauthorized 1956 

fines  under,  disposal  of. 1957 

not  to  interfere  with  vested  rights 1958 

FERRY  COMPANY 

statement  by,  for  assessor.. 3928 

FIDELITY 

insurance  company.     See  Surety  Com- 
pany  470  to  484 

FIELD  NOTES 

eividence 4927 


iKCTIOll 

FIELD  JSOTES— Concluded. 

of  irregular  tracts,  how  made.... • 919 

copy  of  original,  to  be  kept  by  county 886 

FIGHTING 

by  agreement .•...5583  to  5586 

by  agreement,  how  prevented.... ....5905  to  5909 

FILING 
endorsed  on  paper  by  elerk..... « 5352 

FILLMORE  COUNTY 
boundary.. 75^ 

FINANCES 
See  PUBLIO  FiNANOK. 3897  to  432^ 

FINAL  ORDER 
what  is 6117 

FINE 

fixed  by  magistrate ^ 6129 

how  and  to  whom  paid 6164 

paid  tooounty  treasurer 6165 

receipt  for,  filed  with  clerk 6171 

how  enforced 5883 

execution  for,  to  any  county 6168 

judgments  for,  a  lien 6164 

annual  report  of,  by  magistrate 6170 

or  forfeiture,  action  for,  where  Urought...  4590 

executions  for,  for  body 6151 

governor  may  remit 6197 

go  to  school  fond 4290  to  4292 

collected  for  school  fund 3634 

apportioned  to  schools 3836 

FIRE  AND  POLICE 
board  in  metropolitan  cities. 2448 

FIRE-ARMS 
giving  to  Indian,  penalty 6843 

FIRE  COMPANIES 1779  to  17«J 

members  of,  exempt  from  jury  service 1779 

defined,  number  of  members 1780 

member  defined 1781 

appliances  exempt  from  sale  on  execution,  178St 

FIRE  DEPARTMENT 
insurance  company  pay  per  cent  to  support,    439 

FIRES 
prevention  of  prairie 188^ 

FIRE-ESCAPE 

must  be  kept  by  hotel 9011 

examined  by  commissioner  of  labor 2067 

FIRE  LIMITS 

in  metropolitan  cities 2342 

and  department  in  cities  B 2664,  XXXNTII 

FIRM 

how  process  served  on 4661 

security  for  costs  given  by 456;^ 
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FISCAL 
agenQj  in  New  York.    See  Puqlio  Fi* 

NAKOX. -..MM 4126  to  4130 

year  of  state.  ••••.•••-^ 3099 

PISH  • 

nnlawfal  to  disturb  pond 5668 

in  public  waters,  protection  of. 5669 

way  proTided  over  dam 5669 

when  penalty  for  catehing 5830 

commission. 201  to  206 

laws  and  rales 202 

no  compensation 203 

control  over  pablic  waters k.04 

report  to  governor  annually 206 

FIVE  PER  CENT  FUND 
goes  to  school  fund. 4297,  4298 

FLAXSEED 
fifty-six  ponnds  to  bnsheL • 4534 

FOETICIDE. 5582 

FORCIBLE 
entry  and  detention.  See  JusncB  Peace, 

5491  to  5504 
entry,  action  for,  barred  in  one  year 4544 

FORECLOSURE 

of  tax  lien  by  action 4090  to  4099 

of  mortgages.    See  MoBTaAGSS....5312  to  5328 
of  chattel  mortgage 308 

FOREIGN  GUARDIAN 
licensed  to  sell  land,  when 1536 

FOREIGN  EXECUTOR,  ETC 1168 

sne  inthisatete - 1384 

FOREIGN  WILLS 
good  here - 1203 

FORFEITURE 

for  waste. 6180 

of  franchise  by  corporation 5249 

violation  of  law  by  corporation  is. 355 

by  corporation  entering  trust 4446 

of  daim  against  state,  fraud  works  a 4315 

of  recognizance  by  magistrate 5926 

Action  for  a,  barred  in  one  year 4549 

go  to  school  fund 4290,  4292 

not  affected  by  repeal,  when 5881 

gOTemor  may  remit 6197 

FORGED 
poll  books,  eta,  possession,  penalty 6787 

FORGERY 

indictment  for. 6041,  6042 

penalty,  etc 6738  to  5740 

FORMS 
«f  actions 4538 


FORNICATION 
penalty •••.•••^•••••••••••••••^ 5M 

FORT  OMAHA 
jurisdiction  over, ceded.. 388$  to  3881 

FORT  SIDNEY 
jurisdiction  ceded  to  United  Statefi...3875,  387t 

FORTS  NIOBRARA  AND  ROBINSON 
United  States  jurisdiction  OTer 3877  to  3379 

FOUL  BROOD 

in  bees 195  to  201 

FOURTH  OF  JULY 

convicts  pardoned  on 6204  to  6307 

FRANCHISE 

right  to.    See  Quo  Wabranto 5248 

FRANKLIN  COUNTY 
boundary , ..^    758 

FRATERNAL  SOCIETIES 
corporations. 667  to  669 

FRAUD 
statute  of,  effect  on  banajlde  purchaser....  1803 
statute  of,  does  not  affect  trnsto,  when.....*  ITSS 

a  grant  of  a  trust  must  be  written 1800 

intent  is  a  question  of  fact 1803 

term  conveyance  coYerswhat 180S 

CTery  contract  with  condition  must  be 

signed  and  filed 1808 

instruments  may  be  signed  by  agent 1907 

effect  of  part  performance  on 1789 

when  agreement  relative  to  must  be  writ- 
ten..  ■ 17S0 

in  general 1783  to  1810 

conyeyancein  fraud  of  creditors 1733 

effect  of  notice  of  a  conreyance.. 1784 

auction,  how  taken  out  of  statute  ofL 1793 

contracts  of  sale  of  goods  Toid,  when  ......  1791 

when  sale  of  chattels  not  a 1793 

procuring  goods  by 5713 

how  consideration  proved ,^ 1806 

in  consignment  of  goods 5730 

chattel  mortgage  cease  to  be  Talid  in  fire 

years 1798 

chattel  mortgage  must  be  filed 1796 

oouTeyances  to  delay  creditors  void 1799 

<*  lands,"  term  construed 1804 

in  sale  of  land,  penalty 5715 

lease  of  lands  must  be  in  writing 17S7 

in  public  building... 5737 

by  partner  indictable SKI 

in  partnership  matters.  <.. 67fi 

in  bill  of  lading 5718 

by  bankoi&oeiB ^^.^  5793 
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FRAUD— CmcNnM. 
workB  a  forfeiioreof  a  claim  against  fhe 

state 4316 

action  for,  barred  in  fonr  years  after  dis- 

coTery 4648 

indictment  for 6044 

FRAUDULENT  CONVEYANCE 
by  assignee  set  aside 260 

FRAUDULENT  TRANSFER 
of  property,  penalty 1810 

FREIGHTS 

diyersionof,  penalty 6721 

FRENCH  TREATY 

of  cession  with p.  28 

FRIENDLESS 

home  for 3368,  3369 

FRONTIER  COUNTY 

boundary 761 

FRUITS 

unlawAil  to  ii^nre.. - 6672  to  6676 

FRY 

of  fish,  unlawful  to  disturb 6670 

FUGITIVES 

from  other  states 6967  to  6961 

examination  of 5968 

sheriff  gire  notice 5959 

warrant  for  removing,  to  other  state. 6960 

demand  on  foreign  states  for 5961 

firom  justice,  officer  pnrsae 5916 

from  Juatioe  confined  in  any  jail 5918 

FUNDING 

county  indebtedness 4180 

indehtednees  by  cities 4208  to  4210 

of  school  bonds 4247  to  4249 

FUNDS 
of  school.    Bee  Public  Instbuotion, 

3633  to  3642 
of  nniTcrsity 3682 

FURNAS  COUNTY 

boundary 760 

GAGE  COUNTY 

boundary^ 762 

GALLON 

two  hundred  thirlj-one  inches  a 4632 

GAMBLER 

a  common  psnaliy 6816 

GAMBLING 

not  allowed  on  foir  ground « 26  to  27 

prohibited 6810  to  6819 


GAMBLING— Omc/tMfed. 

person  keeping  room  for,  liable 6814 

property  won  at,  how  disposed  of. 6969- 

GAME 

of  chance  illegal  ^ 5820  to  5822 

confidence,  a  felony ^855  to  5857 

protection  of , 5664  to  5671 

GAMING 5810  to  6819 

at  tavern,  keeper  liable.. 6813 

GARFIELD  COUNTY 
boundary ...» 1 76^ 

GARNISHEE 

when  found 4722 

bonnd  from  time  of  service 5417 

answer  of,  etc 4731 

GARNISHMENT 

See  Attachment 4717  to  476S 

before  justice.    See  Justice 5394  to '5419 

in  aid  of  execution 4760  to  4766,  6074 

in  aid  when  granted,  aflidavit  for 47bO 

when  appear  and  answer .,. 4761 

summons  in,  how  served 4762 

informality  in  proceedings  not  fatal 4763 

property  in  sold  as  upon  execution 4764 

when  garnishee  ordered  to  pay  over 4766> 

GAS 

pipes,  eta,  how  assessed 3911 

company's  statement  for  assessor. 3928 

GATE 

unlawful  to  injure 6687 

GENDER 

masculine  includes  others.. 6872 

GENERAL  FUND 
of  county  transfers  to  and  from 934,  935 

GEOLOGICAL  STRATA 

record  of. -  3800- 

GERMAN 

proceedings  of  county  board  published  in,  941 
GIFT  IN  WILL 

to  witness  of,  void  when 1189 

GIRLS'  INDUSTRIAL  SCHOOL 
fi^PuBLio  Institutions  III 3499  to  3504 

GLANDERS 

penalty  for  selling  animal  afflicted  with,  133^ 
GOOD  TEMPLARS 

incorporated 667 

GOODS 

frauds  in  relation  to  conveyance  o£    See 
Fbauds. 1789- 

packed,  weight  marked  on 5725> 
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OOOSE 

wild,  when  unlawful  to  kill 5666 

OOSPEB  COUNTY 

boundary 


764 


OOVERNOR 

costodian  of  state  property..... 3049 

priyate  secretarjof. 3053 

commander  in  chief  of  militia 2263 

receive  from   United  States  five  per  cent    . 

fund  and  deposit  in  treasury 4297,  4298 

prohibit  transportation  of  stock 160 

proclaim  quarantine 150 

issue  election  proclamation 1593 

approve  official  bonds 2983 

designate  fiscal  ogeut  in  New  York 4126 

duty  as  to  collecting  debt  due  school  fund,  4296 
direct  quo  warranto  to  be  brought  when....  5240 
-c^use  title  to  state  lands  to  be  recorded. «..  3788 

issue  patent  for  saline  lands  when 3796 

deed  school  lands  when 3827 

make  deed  to  escheated  land  when 3859 

insure  public  buildings 3894 

proclaim  adoption  of  amendments. 2094 

when  appoint  special  attorney 4317 

appoint  commissioners  of  deeds 4357 

See  Beal  Pbopebty.. 4327 

appoint  fish  commission 201 

notaries  public,  when 3214 

Judges  district  court... 228 

board  to  examine  soldiers'  home 3431 

inspector  of  bees 200 

relief  board  for  western  sufferers 4137 

is  commissioner  of  labor 2063 

on  miscellaneous  library  board 2131 

offer  reward  in  murder  case 6175 

issue  death  warrant,  when 6187 

discharge  convict,  when 6203 

reprieve  conditionally 6190 

grant  pardons,  etc 6197  to  6206 

pardon  two  convicts  each  July  4th 6204 

report  to  legislature  all  pardons,  etc 6200 

GRACE 
days  of 2970 

OBAIN 

iSee  Wabbhousbs 4462  to  4529 

penalty  for  burning 5639 

pooling  illegal 5850  to  5852 

GRAND  ARMY  REPUBLIC 

incorporated 667 

entitled  to  list  of  soldiers 4451 

penalty  for  wearing  badge  of. 4453 

insurance.    /See  Sbcbet  Society 445  to  450 


GRAND  ISLAND 
soldiers'  and  sailors'  home 3428  to  3434 

GRAND  JURIES 

drawn  at  direction  of  judge 6219 

iSceJUKY , 5207to5S33 

GRAND  JURY 6020  to  6838 

list  of  those  bound  over  for 6080 

court  appoint  foreman  of. 6031 

oath  to  foreman 6023 

oath  to  jurors 6023 

charged  by  court 6024 

duty  of. 6035 

prosecuting  attorney  have  access  to 6036 

witnesses  subpoenaed  for 6097 

oath  to  witnesses  before 60S 

witness  refusing  to  answer 6039 

court  compel  answer 6030 

vacancy  in,  how  filled &S\ 

new,  impaneled  in  emergency 603^ 

secrets  of,  kept. 6033,  6034 

twelve  must  agree  on  indictment 6(^ 

visit  and  report  on  jail..... 6036 

examine  jail 3443 

how  present  indictments... 6037 

See  INDICTMBNTS 6038  to  9063 

examine  into  charges  made  at  ferry ^  19&4 

see  that  law  as  to  inns  obeyed ^ „  S018 

prevent  waste  on  school  lands 3^ 

chapter  on  gaming,  et<^,  given  in  charge  to,  4^ 
compel  county  attorney  to  attend  upon. ...  3114 
in  counties  over  70,000.     Bee  Jurisb ^37 

GRANDPARENTS 
support  children 3S56 

GRANGE 

incorporated 667 

GRANT  COUNTY 

boundary.. 766 

GRANTOR 

acknowledge     instrument.      See    Rxal 
Peopkbtt 433S 

GRANTOR  AND  GRANTEE 

index  form  of. 31S8 

GRASSHOPPERS^ 207  to  811 

GRASS  SEED 

pounds  of,  to  bushel 4534 

GRAVE 

robbing,  penalty 5847,  5849 

GRAVE  STONE 

unlawful  to  deface...^ ^ „.  568f 

GRAVE  YARD 

See  Cemetbbt ^....^...717  to  735 
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GREELEY  COUNTY 
boQDdary^ 766 

GROUSE 
when  anlawfal  totrap» 6667 

GUARANTEE  COMPANY 
SImSubbtt  Company 470  to  484 

GUARDIANS 

under  control  of  county  conrt^ 1079 

duties  of. 1471 

term  of  office 1472 

the  parents  are,  of  their  children 1470 

bond  of,  conditions. 1473 

appointed  by  will  of  parent 1475 

by  will,  give  bond 1476 

OTer  incompetent  persons 1478 

entitled  to  custody  and  service  of  ward...  1480 

answerof,  deny 4647 

may  bring  suit 4567 

bring  action  for  in&nt 4569 

need  not  verify  pleadings '. 4653 

liable  for  costs 4570 

allowances  for  expenses  of  ward 1484 

ad  Uiem 4571,  4572 

appointed  by  coart 1477 

suit  before  justice 5378 

attorney  is,  of  infant  defendant 290 

new,  sue  on  bond  of  old 1362 

of  minor  may  ask  for  divorce  for 1451 

of  person  out  of  the  state 1498 

powers  of,  wbere  ward  a  non-reeident 1499 

of  non-resident  ward,  bond  of. 1500 

of  non-resident  ward  expenses,  fees 1502 

account  by  two,  oath  by  one 1503 

insane  or  incompetent  may  be  removed...  142)2 

penalty  for  abusing  ward 1493 

removal  of  forcmelty 1495 

when  appointed  for  spendthrift 1481 

of  spendthrift  give  bond 1485 

how  apply  income  of  spendthrift's  estate,  1488 

of  spendthrift,  sue  for  debts  due,  eta 1487 

of  spendthrift,  bond,  account 1490 

sale  of  lands.    See  Deobdbntb'  Estatbs, 

1136  to  1181 

disposal  of  proceeds  of  sale  by 1173 

license  to  sell  real  estate 1175 

sale  of  lands  of  ward 1505 

sell  property  of  ward  to  invest  in  other...  1506 
bow  invest  proceeds  of  sale  of  ward's  prop- 
erty   1507 

proceeds  of  real  estate  sold  is  real  estate...  1509 

must  have  license  to  sell  land  of  ward 1510 

notice  of  application  fbr  license  to  sell  land 
of  ward 1511 


sionoN 

GUARDIANS— Cbtu^tMM. 
sale  of  land  of  ward  approved  by  county 

board,  wben 1513 

hearing  on  application  to  sell  land  of  ward,  1514 
license  to  sell  land  of  vrard  must  specify 

what 1516 

sale  by,  under  license  within  one  year 1620 

give  bond  before  sale  of  land 1517 

proceeds  of  sale  by  foreign,  disposal 1524 

sale  not  void  for  mere  irregularity.. ..1527, 152t 

may  sell  lands  of  ward  to  pay  debts 1530 

when  county  board  must  consent  to  sale...  1538 
who  may  object  to  license  to  sell  ward's  land  1534 

foreign,  may  be  licensed  to  sell  land 152S 

foreign,  licensed  to  sell 1586 

foreign,  conducts  sale  under  our  law 1523 

make  complaint  against  party  wasting  es- 
tate of  ward 1497 

liability  for  waste 5179 

suit  on  bond  of,  barred  in  four  years 1496 

liable  in  damages  for  misconduct 1528 

GUARDS 
See  Militia 2208  to  2206 

GUIDE  BOARD 
unlawful  to  defa<^ 5684 

GUILTY 

plea  of,  before  county  Judge 5940 

GUNPOWDER 

control  over,  by  county 044 

HABEAS  OORPUB 

application  for,  heard  at  chambers. 1057 

supreme  court  original  Jurisdiction  of.......  1027 

proceedings,  how  regulated 6193 

bow  affected  by  code 5369 

insane  entitled  to 3406 

wbo  entitled  to,  application,  etc 6980 

duty  of  officer  on  whom  writ  served 5981 

witnesses  in 5982,  6983 

hearing,  duty  of  judge 5984 

when  recognizance  required 5985 

penalty  for  disregard  of 5986 

clerk  reftising  to  issue,  penalty 5987 

person  released  on,  not  again  arrested 6988 

one  officer  cannot  take  prisoner  from  an- 
other  6989 

accessory  before  the  fact  not  entitled  to....  5990 
penalties  for  violation,  recovered  by  heirs...  5992 

informality  does  not  discharge 5993 

form  of  writ  where  not  an  officer. 6994 

serviceon  private  party 6995 

how  designate  person  to  whom  directed  ...  6996 

how  person  to  be  inoduced  designated.....  6097 
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HABEAS  CX)UVVB— Concluded. 

return  to,  show  what  ^ 6998 

return  signed  and  sworn  to...... 5999 

retnm  evidence  of  what,  etc 6000 

coDtioaance  in.. 6001 

fees  of  officersin 6003 

record  of  proceedings,  review 6002 

HAIR 
for  plastering,  eight  pounds  to  bnshel 4534 

HALL  COUNTY 

boaudary 768 

HAMILTON  COUNTY 

bonndarj — .« 769 

HANDWRITING 
comparison  of. 4864 

HANGING 

the  mode  of  inflicting  death  penalty 6178 

where  inflicted 6179 

in  an  endoenre 6180 

"HARD  LABOR" 

by  prisoner  when 6152 

how  imposed  on  oonyiot  by  sentence 6127 

HARLAN  COUNTY 
boandary 767 

HASTINGS  ASYLUM  FOR  INCURABLE 

INSANE 3424 

"HATCH  BILL" 

assent  to,  by  state. 3691 

HATCHING 

house  for  fish,  unlawful  to  disturb. 6670 

HAY 

2,000  poands  one  ton 4634 

HAYES  COUNTY 

boandary. 770 

HE 

word  includes  what 4081 

"HEAD  OP  A  FAMILY" 

who  is -.. 1976 

exemptions  personal 6055 

HEADSTONE  • 

at  grave  of  dead  soldier,  etc.    See  Yjet- 

BBANS 4460 

HEALTH 

See  PuBLio  Health 3279  to  3333 

HEDGE 
along  highway 28,  1886 

HEIR 
may  appeal  from  dedsion  allowing  claim,  1301 
liability  of  heirs  to  contribute  for  debts...  1326 


ncnn 

UEIR— Concluded, 

may  sue  for  damage  to  real  estate 51S 

how  affected  by  fraudulent  instrameni....  1801 
unknown,  how  served 4631 

"HEIRS" 
word  not  necessary  in  deed.^ 4374 

HEMP  SEED 
forty-four  pounds  to  bushel 4534 

HERD  LAW .88  to  109 

male  animals  not  allowed  to  run SI 

drlTcr  of,  prevent  trespassing  by 92 

liability  for  driving  stock  off  range 03 

county  commissioners  offer  reward  in  case 

of  violation 96 

owner  of  stock  liable  for  damage 97,96 

trespassing  stock  may  be  impounded 99 

arbitration  of  damage 99  to  105 

where  no,  stock  cannot  ran  at  night 106 

damage  for  animals  breaking  in ..^   110 

effect  of  tender  of  damage Ill 

contagious  diseases 190  to  139 

stock  infected  with  oontagioos  dis- 
eases  130  to  139 

reterinary  surgeon.     See  VETEKiirABT 

SUBGRON 142  to  188 

limit  and  effect  of. 113 

cstrays ll4tol» 

notice  of  taking  up 11^ 

notice  published 116 

sale  of. 117  to  127 

HERDS 
where  assessed 390S 

HEREDITAMENTS 
included  in  real  estate 4368 

HIGH  SCHOOL 

districts.    See  PoBLio  Instbuction, 

3591  to  3694 

bonds  to  erect 4250  to  4253 

HIGHWAYS 18Utol960 

county  board  has  supervision  over^ 1811 

survey  for  road  improvements  near  dtj...  1813 

improvements  near   city,   assessment  of 

costs % IS^ 

contracts  fn  improvements  let  to  lowest 

bidder 1815 

width,  sixty-six  feet 181« 

what  are  public  roads 1817 

petition  for,  or  for  change  of. ...1818, 1819 

commissioner  to  view  and  report ..1820,1833 

if  commissioner  fiivor,  may  locate •••*•  18^ 

how  staked  out  and  located .^^...  1^ 

bearing  trees  at  angl^  of. -^  18SS 

correct  plat  of,  filed , .•..^-.  MW 
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BKcnoif 
EIQBWAY&— Continued. 
oljectioDS  and  damages  filed  within  what 

time.» 1830 

notice  to  objectors  or  claimants  published,  1832 

Yepairs  to,  made  on  notice 1932 

claims  for  damages  barred  if  not  filed 1833 

procedure  when  claim  for  damages  filed...  1834 

appraisers  of  damages 1835 

clerk  notify  appraisers  to  meet 1837 

appraisers  of  damages  sworn 1838 

claims  for  damages  most  be  in  writing 1836 

no  damages  given,  applicant  pay  costs 1839 

county  board  hear  testimony  on  damages..  1840 

action  of  board  entered  in  road  record 1842 

wfaen  established,  plat  and  field  notes  re- 
corded   1843 

overseer  open  new 1846 

establishment  of  new  does  not  yacate  old 

road 1844 

must  be  worked 1846 

in  city  conform  to  regulations  of. 1847 

persons  turn  to  right  on 1847 

on  state  lands  by  consent  of  legislature....  1848 
bow  established  on  or  across  county  line...  1849 
distinction  between  state  and  county  abol- 

iahed 1850 

established  by  consent 1851 

consent  road,  expenses  of  survey  paid 1852 

appeal  from  allowance  of  damages  for 1853 

notice  of  appeal 1854 

transcript  on  appeal 1855 

no  judgment  allowed  on  appeal 1856 

when  resurvey  ordered 1858 

all  roads  must  be  platted  in  record 1859 

section  lines  are 1860 

private  roads  commissioner  to  view 1861 

right  of  way  for  private  road 1862 

appeal  in  case  of  private  road 1865 

private  road  fifleen  feet  in  width 1865 

private  road  is  an  easement 1866 

road  districts,  how  created 1867 

overseers  buy  tools. 1868 

neglect  of  overseer,  penalty 1869 

sudden  damage  to,  how  fixed 1870 

liability  for  failure  to  work 1871 

road  on  county  or  town  line,  departure 

from 1873 

county  board  assist  bridge,  when 1872 

drunken  driver  penalty 1875 

employer  discharge  drunken  driver 1876 

unlawful  to  run  horse  on 1877 

unlawful  to  leave  team  unhitched  on 1878 

drirer  leaving  team,  penalty 1879 

liability  of  owner  of  vehicle  for  damage,  1880 
81 


SECTION 

BIGRWAYB— Concluded. 

"carriage"  defined 1881 

licensing  of  carriage  by  cities 1882 

obstruction  of,  penalty 1883 

injury  to  bridge,  walk,  or  culvert 1884 

walk,  trees,  hedge  along 1885 

fast  driving  over  bridge,  penalty 1886 

drainage  of,  overseer  enter  Innd  to 1887 

justice  jurisdiction  over  damages  for  drain- 

ing 188^ 

prevention  of  prairie  fires 1889 

county  and  district  road  fund ; 1H90 

Ihnds  of  one  district  when  spent  in  another,  1891 

overseer  call  out  polls 1892 

allowance  for  road  work,  certificate 1893 

overseers  of  report.. 1894 

overseers  of,  annual  settlement 1895 

overseer  of,  pay  of. 1896 

cost  of  bridges  over  $100  let  to  bidders...  1897 
money  of  one  district  expended  in  another, 

when 19P6 

townships  road  fund 1905 

overseer  notify  polls  to  vTork 1907 

pay  for  work  on  overseer's  certificate 1908 

returns  of  overseer  to  treasurer 1909 

'  overseer  of,  settle  with  town  board 1910 

bridges  on,  let  to  bidders,  cost  $100 1911 

soldiers  and  invalids  exempt  from  work  on,  1917 

obstruction  by  barb  wire,  penalty 1918 

crossings  kept  up  by  railroad,  canal  com- 
pany, etc 1920 

road  supervisor  notify  railroad,  canal  com- 
pany, etc,  to  make  crossing 1921 

action  against  company  for  failure  to  make 

crossing 1922 

crossings  in  center  of  road 1923 

excavation  in,  unlawful 1924 

law  governing,  printed  and  distributed...  1925 

out  of  repair,  notice  to  county  board 1931 

county  liable  for  special  damage  if  defect- 
ive   1934 

timber  from  public  lands  to  repair 5183 

racing  on,  penalty 5656 

thistles  cut  from 5837,  5838 

ob6tructing,a  nuisance.. 5829 

unlawful  to  injure. 5690,  5691 

live  fence  along 28 

bonds  to  improve.    See  Public  Finance, 

4214  to  4217 

See  Bkidoks. 1897  to  1945 

See  Pbbrues. '. 1946  to  1960 

HISTORICAL 

society,  sUte 4419  to  4421 

works  evidence  of  what...... 4862 
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HITCHCOCK  COUNTY 

boundary 771 

HOGS 

marks  and  brands  of 70  to  86 

HOG  CHOLERA 

spread  of  prevented 140, 141 

introdnction  of,  prevented 5828 

HOLIDAY 

legal,  what  are. 2975 

no  court  business  done  on,  except 1056 

HOLT  COUNTY 
bonndary 772 

HOME  FOR  SOLDIERS  AND  SAILORS, 

34-28  to  3434 

HOME  FOR  FRIENDLESS 3368,  3369 

inmate  of,  adoption 4*264 

HOMES 
proceeds  of  sale  of,  protected 1973  to  1976 

HOMESTEAD 

and  exemptions.. 5055  to  5067 

not  liable  for  tax  on  other  property 4009 

v^bo  is  **  head  of  a  family".. 1975 

money  in  lieu  of,  not  liable  to  execution...  1973 

in  general 1961  to  1967 

appraisement  to  set-ofif  „ 1968 

application  to  court  to  set  off. 1966 

allowance  from  proceeds,  when  made 1972 

from  what  selected 1962 

notice  to  officer  when  he  makes  the  levy...  1965 

coart  set  off,  on  report  of  appraisers.. 1970 

fees  of  appraisers 1974 

not  exempt  from  what. 1963 

how  conveyed  or  incumbered 1964 

consist  of  what 1961 

how  descend 1124 

association.     See  Coepobations 359  to  380 

HOMICIDE 5579  to  5582 

HONEY 
strained,  twelve  pounds  to  gallon 4634 

HOOKER  COUNTY 
boundary  - 773 

HORSE 

when,  may  be  gelded 128 

male,  cannot  run  at  large «      91 

wrongfully  taking  from  pasture 5660 

stealing 5702 

thief,  reward  for  capture 1 5923 

diseased,  permitting  contact  with,  penalty,  5659 
marks  and  brands  of 78  to  85 

HORSE  CARS 
8ee  Stbket  Railway. 622  to  633 


HORSE-RACING 
in  public  road,  penalty^... 5656 

HORTICULTURAL  SOCIETY 

*S^  Board  of  Agbiculturs 6toU 

annual  meeting 6 

officers  of. , 7 

duties  of. 8 

annual  report  printed 9 

HOSPITAL  FOR  INSANE 
at  Lincoln 3370 

HOSPITAL  TENTS 
See  Militia^ 2288 

HOTELS 

SfeclNNS 2008  XoWB 

doors  swing  ont 5839 

examined  as  to  fire-escape  by  labor  com- 
missioner.  ^)6T 

HOUNDS 

penalty  for  chasing  deer 323 

HOUSE 

or  room  for  gaming  prohibited 5812 

HOWARD  COUNTY 

boundary -    774 

HUMANE  SOCIETY 

charge  of  minors  in  house  of  ill-fame, 

5804  to  5808 
HUNGARIAN  SEED 

fifty  pounds  to  bushel »...  45S4 

HUSBAND 

cannot  testify  against  wife 4^1,  4S^ 

not  liable  for  debts  of  wife  before  marriage^  1417 

IDIOT 

meaning  of  term» 3418 

county  court  jurisdiction  over  estate  of....  107B 
penalty  for  sale  of  liquors  to ^  3133 

ILL-FAME 

house  of,  a  nuisance 5601 

penalty  for  harboring  minors  in  house  of; 

6804  to  538$ 

ILLICIT  INTERCOURSE 
inducing  or  permitting,  penalty 5993 

ILLEGITIMATE  CHILDREN.. 1977tol»4 

complaint  by  nnmarried  mother.. ^  1977 

county  sue  for  support  of<» 197? 

reputed  father  bound  over  to  appear 197S 

evidence  on  trial.. 19^1 

case  against  father  continued  till  birth  of.-  1981 

verdict  of  guilty,  eflect  of  bond^ 1382 

defendant  admitted  to  bail 1963 

warrant  for  father  runs  to  any  oouuty 19^ 

when  void  marriage 1449 
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REcnox 
ILLEGITIMATE  CHILDREN— CbMcZw^fei/. 

heir  of. 1125 

estate  descend  bow 1126 

ILLUMINATING  OILS 1985  to  2007 

most  be  tested  before  sale. 1985 

penalty  for  selling,  witbont  testing 1986 

penalty  for  sale  of,  below  test 19S7 

penalty  for  retail  of,  ander  test 1988 

person  selling,  unlawfully  liable  for  dam- 
age   1989 

death  from  sale  of,  below  test  is  man- 
slaughter ^ 1989 

contract  in  yiolation  of  act  Yoid 1990 

all  must  be  inspected 1991 

inspector's  duty,  etc 1992 

deputy  inspector,  duties 1991 

inspector's  oath  and  bond 1994 

inspector's  record,  report 1995 

inspector's  salary,  expenses .,  1996 

penalty  for  violation  of  act 1997 

brands  must  be  canceled  when,  penalty...  1998 

penalty  for  using,  before  tested. 1999 

penalty  for  adulterating 2000 

act  does  not  prevent  use  of  lighter  oils, 

when« 2001 

liability  for  damage  in  sale 2002 

traffic  in,  by  inspector,  penalty 2003 

inspector  make  complaint,  when 2004 

county  attorney  prosecute  violation  of  law,  2005 

decision  of  inspector  final 2006 

governor  remove  unfaithful  inspector 2007 

IMMORAL  LITERATURE 

unlawful  to  sell,  etc 5859  to  5864 

IMPEACHMENT 
See  C0URT8« 1015  to  1023 

IMPORTING 

of  infected  sheep,  penalty. 184 

of  diseased  sheep  unlawful ,.... 184 

IMPOUNDED  ANIMAL 

interfering  with.«..^ 6661 

neglect  to  feed,  etc 6650 

IMPRISONMENT 

for  debt 5532  to  5535 

for  fine  or  costs,  discharge  from 6159 

ground  for  divorce.. 1422 

IMPROVEMENTS 
allowed  occupant  of  land  when...... 4380 

INCESTUOUS  MARIUAGES 
what  are 6794 

INCOMPETENCE 
physical  ground  for  divorce.. 1422 


tBcnoN 
INCORPORATIONS 

statement  by,  for  assessor 3928 

INCUMBENT 

who  is,  of  an  oifice 1647 

liable  for  costs  of  contest,  when 1675 

INCURABLE  INSANE  ASYLUM 3428 

INDEBTEDNESS 

compromise  of.. 4152  to  4166 

of  county  funded 4180 

when  deducted  from  assessment 3923 

of  school  districts,  how  apportioned 3518 

record  of  mortgage  kept  by  register  .......  3168 

form  of.. 3170 

INDECENT 
exposure  of  person 5797 

INDEX                    * 
numerical,  kept  by  register.    See  Offi- 
cers, V 3163 

general,  kept  by  district  clerk 4842 

district  court,  entries  on,  direct  and  in- 
verse   4842 

register  to  wills,  decrees,  etc 4338 

to  justice  docket  show  what 6560 

INDEXES 
kept  by  register 3167 

INDEPENDENT  ORDER  OF  ODD  FELLOWS 
insurance  of  members  by.   See  Secuet  So- 
ciety  442  to  460 

INDIAN 

penalty  for  sale  of  liquors  to 2183 

giving  fire-arms  to,  penalty 6843 

INDICTMENT 6038  to  6052 

assigned  for  trial  6038 

validity,  omissions 6039 

variance  not  fatal,  name 6040 

for  forgery.. 6041,  6042 

averments  as  to  instruments,  etc 6042,  6043 

for  defrauding 6044 

ownership,  how  alleged 6046 

for  larceny,  other  counts 6046 

averments  abont  money 6047 

for  election  offenses 6048 

for  peijnry,  etc 6049 

of  receiver  of  stolen  property 6060 

of  offenses  committed  on  county  line 6061 

felony,  court  fix  amount  of  bond 6057 

for  manslaughter 6052 

clerk  endorse  bail  fixed  on 6058 

recognizance  by  sheriff,  when 6055,  6056 

recognizance  taken  by  officer 6059 

recognizances  signed,  sealed,  etc 606Q 

of  convict.. 6061 
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BECnON 

INDICTMENT— Cbnc/urfwf. 
proeecator  elect,  where  two  crimes  alleged  6062 

recorded,  copy  served  on  prisoner 6063 

coansel  assigned  by  coart  to  defend 6064 

time  to  prepare  for  trial  on 6065 

pleas  to  the« 6066,  G069 

Judgment  onaplea  in  abatement.... 6070 

defects  in,  waived  by  plea 6071 

plea  of  misnomer 6072 

reply  to  plea  in  abatement 6073 

plea  after  demurrer 6074 

arraignment 6075 

plea  in  bar  and  reply  to C076 

plea  in  bar  signed  and  sworn  to» G077 

plea  of  gnilty  or  not  guilty,  etc 6079 

plea  of  guilty  recorded  on^. 6079 

plea  of  not  gnilty,  day  of  trial  set 6080 

accused  becoming  insane,  judgment  stayed,  6081 

warrant  on,  issue  at  any  time 6053 

warrant  to  any  county  on 6054 

finding  of,  kept  secret. 6033 

how  presented,  etc 6037 

assigned  for  trial.. 6038 

challenges  to  jurors 6095  to  6099 

not  barred  by  contempt  proceedings 5236 

under  herd  law,  wlrnt  averments 90 

for  fraud  by  partner 3249 

when  barred  by  time 5882 

speedy  trial  or  release 6017  to  6018 

where  found  for  unorganized  territory 6118 

effect  of  wrong  crime  charged 6108 

when  one  or  more  persons  in,  may  be  dis- 
charged   6102 

each  person  in,  tried  separately 6092 

▼erdict  when,  degrees  in  crime 6115 

at  least  twelve  to  find 6035 

INDUSTRIAL  SCHOOL 

See  Public  Institdtions 3485  to  3498 

for  girls 8499  to  3504 

INFIRMARY 
firaud  in  building .••••••••••••••••••••••••  6737 

INFANT 

action  by,  bow  brought •• 4569 

damage  to  lands  of,  under  inill-dam  aot..*.  2285 

guardian  for,  suit  in  justice  court ——  5378 

attorney  to  a«t  as  guardian  of. 290 

answer  for,  not  yerified 4653 

rights  of,  need  not  be  reserved  in  judgment,  4967 

INFANTRY 
See  Militia  •••.••••••••••••••••••..••••••••••*••>••  3«14 

INFORMATION 

prosecutions  may  be  on 6213 

all  filed  during  term 6214 


INFORMATION— Q>nc?t«fed. 

verified  on  oath,  statements  of. 6213 

provisions  of  code  applicable  to  trial  ofl...  6il6 
recognizance  same  under  information  as 

indictment ©217 

county  attorney  inquire  into  all  alleged 

crimes 6218 

grand  jury  only  drawn  at  request  of  judge,  6219 
not  filed  until  after  preliminary  examioa- 

tion 6220 

for  quo  toarrantOf  when  and  by  whom  made, 

eta 52J7  to  52fi2 

in  mandamus 5196 

See  Quo  Warranto,  Mandamus,  Crim- 
inal Ck)DB,  Etc. 

INFORMER 
liable  for  costs  when  » 5161 

INHERITANCE 
words  of,  not  necessary  in  deed 4374 

INJUNCTION 4766  to  47S4 

defined 47« 

when  granted  temporarily 4767 

who  may  grant 47((f 

.when  notice  or  hearing  reqnirrd  firsts 476S 

after  answer  only  granted  on  notice 47Ti 

undertaking  must  be  given 4771 

how  order  of  issued 477: 

binding  from  what  time 4774 

not  granted  after  refusal,  when 477S 

how  enforced,  attachment 477f 

additional  security  req^nired.  when 4777 

application  for,  heard  on  nniiUvits.^ 477^ 

motion  to  vacate,  when  luatle... 4779 

application  for,  how  opposed 4780 

may  be  granted  on  counter-claim 4761 

may  be  held  in  force  by  bond,  when, 

4783  to  4784 

in  actions  to  modify  judgments.. 5151,  515:2 

not  granted  to  restrain  tax 4043 

not  allowed  to  restrain  ditch  assessments,  15QE 
it  may  be  heard  at  chambers 10S7 

INN  KEEPER 
embezzlement  by 5711 

INNS 2006  to  rS020 

liability  of,  for  yaluables  of  guests. 20d6 

penalty  for  deception  or  fraud  by  gaeet...  901^ 

fire-escape  must  be  provided  by.. ^11 

provided  with  iron  balconies,  when....^....  'JOli 

notices  posted  in  rooms^ 9013 

penalty  for  yiolation  of  act  governing d014 

must  keep  watchman,  when ^)Io 

watchman,  penalty  for  neglect  by S0I6 
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SECTION 

INNS— Co»rc/u</crf. 
proprietor    liable  for  failure    to  comply 

with  act 2017 

graDd  jarj  to  see  that  law  is  complied 

with 2018 

fines  for  yiolation  of  act  go  to  Rchool  fand,  2019 

lodging  house  have  two  stairways 2020 

examined  as  to  fire-escape    by  commis- 

Mionerof  labor .' 2067 

INSANE 

meaning  of 'MIS 

guardian  of  property  of 1479 

county  court,  jurisdictiop  over  estates  of,  1078 

how  land  of,  taken  by  railroad 524 

wife,  how  barred  of  interest  in  real  estate,  1124 

answer  for,  need  not  be  verified 4653 

answer  of  attorney  of,  deny 4647 

when  action  by,  barred 4553 

postoffice  rights  of,  not  abridged :M24  to  3427 

penalty  for  sale  of  liqnora  to 2183 

woman,  carnal  knowledge  of,  penalty 5792 

commissioner,  fees  of. « 3414 

5ce  Public  Institutions 3370  to  3427 

person  becoming,  after  criminal  act 6081 

INSANITY 

county  commission  of 3382  to  3389 

of  condemned  convict 6185,  6186 

INSOLVENT 

bank  must  not  take  deposits 302 

devisee  of,  contribution  by 1217 

INSPECTION 

of  bees,  certificate  of. 198 

of  oils.    See  Illuminating  Oils,  1985  (o  2007 

INSPECTOR 

of  bees  appointed  by  governor 200 

of  buildings 2410 

general.    /8lw  Militia 2212 

of  grain.    *Stfc  Warkhoi'ses 4491 

of  meats  and  buildiiig>>  cities  A 2496 

of  oils  ap^inted,  duties,  etc 1992 

of  stock  yards 161 

of  sheep 169 

of  steam  boilers.... 2412 

INSTITUTES 

See  Public  Instruction 3627  to  3632 

teachers,  normal.    See  Public  Instruc- 
tion   3610 

INSTITUTIONS 
state.    See  Public  Institutions,  3334  to  3509 

INSTRUCTION,  STATE  SUPERINTEND- 

ENT  OF 3609  to  3619 

See  Public  Instruction 3510  to  3767 


SEcnoiff 

INSTRUCTIONS 

when  given  to  jury 4803 

in  writing 1071 

separately  numbered 1074 

marked* 'given,"  **refused" 1073 

modified  by  the  court 1072 

those  given  read  by  court 1073 

no  oral  explanation  allowed 1075 

to- voters,  form  of. 1776 

INSTRUMENT 
execution  of,  presumed  nnless 5673 

INSTRUMENTS 
written,  stealing  or  destroying 5700  to  5705 

INSURANCE 

of  plate  glass..... 485 

of  public  buildings 3894 

by  secret  society.. 442  to  460 

penalty  for  doing,  business  without  bond,     440 

INSURANCE  COMPANIES 

how  formed 381 

notice  of  intention  to  form 381 

how  anthorized 382 

capital  required 383 

books  of  subscription 384 

board  of  directors 385 

invest  capital  and  funds 386 

examination  by  auditor 387 

what  insurable 388 

stockholders  elect  directors 389 

board  of  directors  organize 390 

secretary  of  board 391 

policies  issued,  how 392 

how  capital  increased 394 

dividends,  from  what  fund  made 395 

what  real  estate  may  be  held  by 396 

notes  of  mutual  company 397 

settle  loss,  assessments. 398 

title  of  mutual  company 399 

mutual,  statement  of  condition  annually,  400 

answer  questions  of  auditor 401 

also  state  amount  of  notes  in  original 

capital 409 

capital  necessary 403 

have  attorney  in  each  county  on  whom 

service  can  be  made 403 

unlawful  for  agent  to  do  business  with- 
out certificate 404 

foreign  companies  must  renew  statement,  405 

penalty  for  violation  by  company  or  agent,  406 

advertisements  of,  must  state .'.  407 

auditor  to  examine 408 

deficiency  to  be  made  good  at  once 408 

deficiency  in  capital  paid  in  on  demand...  408 
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INSURANCE  COMPANIES— CoikJitkf^f. 

new  stock,  when  issaed • 409 

when  capital  becomes  insafficient 410 

when  auditor  revokes  certificate 411 

fees  for  examination,  etc 412 

e£fect  of  deposit  for  security  in  other  state,  413 

publish  certificate  of  auditor 414 

expenses  of  examination  paid  bj  auditor,  415 

auditor  to  furnish  forms .  416 

•tatement  of  insurance  companies  to  be 

printed 417 

must  not  take  risks  on  stock  plan 418 

stock  company  cannot  do  mutual  bu^tineas,  418 
law  does  not  apply  to  mutual  association, 

when^ •. 419 

what  statement  shall  contain 420 

•emi-annual  statement  contain 421 

penalty  for  failure  to  report 4*22 

can  only  hold  necessary  real  estate 423 

of  sister  state,  file  statement 424 

of  sister  state,  how  authorized 424 

of  foreign,  must  ba?e  agent  to  acknowl- 
edge service^ 424 

agent  must  be  authorized  425 

■tatement  renewed  annnally 426 

ananthorized  business  by  agent,  penalty,  427 

who  deemed  to  be  agent 427 

copies  of  papers  in   auditor's  office  evi- 
dence   428 

penalty  for  violating  law 429 

one  statement  sufficient 430 

auditor  withhold  certificate,  when 431 

disposal  of  funds  in  case  of  insolvency 431 

foreign  mutual,  how  authorized 432 

foreign,  how  admitted •.  432 

duty  of  agent  of  foreign ....: 43.'{ 

■tatement  to  auditor 420  to  433 

policy,  how  canceled,  return  premiums....  434 

in  total  loss,  yalue  in  policy  conclusive....  435 

attorney's  fees  allowed  in  suit  agai nst 437 

pay  per  cent  to  support  fire  department...  433 
agent  of,  must  give  bond  to  report  to  treas- 
urer and  pay  per  cent  to  support  tire 

company... 439 

file  certificate  with  auditor 443 

permission  to,  revoked  when  membernhip 

fiills  off. 445 

mutual.    See  Mutual  Companies... 451  to  469 

directors  in  mutual 453 

how  become  mutual... 468 

fhiuds  on,penalty 5734 

taxed  on  premiums 3934 

how  8erve<l  with  summons 4612 

how  served  in  justice  court 5382 


INTEREST 2021  to  2031 

legal  rate «.  2021 

legal  rate  when  no  contract........ 2022 

on  decrees  and  judgments 2023 

on  accounts,  settlements,  etc 20i4 

penalty  for  greater,  than  legril  rate. 20:*5 

principal  liable  for  acts  of  agent 2025 

lender  of  money  answer  under  oath 2026 

relief  granted  without  a  tender — •.  2027 

all  warrants  draw  seven  per  cent 203i> 

time  not  specified   deemed    to  be  by  the 

year 202& 

law  as  to,  does  not  affect  taxes,  school 

lands,  etc : 2031 

evidence  in  usury  cases •.^....^.•.  2028 

on  delinquent  taxes 4004 

on  unpaid  taxes  in  metropolitan  cities 2390 

on  public  funds  (cities)^ 3493 

on  public  money.    See  Public  Finance,  4270 

on  county  funds 4275 

on  taxes  in  cities  A 2534 

on  bonds  of  cities  B,  six  per  cent 26&"^ 

on  bonds  cities  second  class,  A,  six  per  

cent 2791 

improvement  bonds  by  precincts  and  vil- 
lages.   See  Public  Finakce^...42U  to  4217 

on  high  school  bonds.. 4251 

treasurers  in  default  pay  ten  per  cent 40fr' 

rnteon  bonds  stated 416»* 

INTERNAL  IMPROVEMENT 

bonds 4158  to  4168 

bonds  refunded  by  city 4209 

bonds,  registration 4149  to  4151 

revenues  set  apart  to  pay  for 4118 

irrigating  ditches  arc 2055 

INTERPLEADER •.  45SI 

INTERPRETERS 

fees  of 30^ 

INTERVENOR 

who  may  be 45^,  4586 

INTESTATES,  ESTATES  OF .'l23o  to  1254 

who  has  right  to  letters  on 1237 

order  of  distribution.. 12^^ 

special  administrator.. 1239 

powers     of.   special    administrator    cease 

when 1343 

special  administrator,  when.. -  1339 

bond  of  special  administrator Idl2 

one   of    several    administrators    execute 

trust  « 1248 

administrator  may  be  removed 1246 

marriage  of  administratrix  vacates  trusty  1247 

penalty  for  converting 1^44 

finding  of  will  terminates  administration,  125& 
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SECTION 

INTIMIDATING  VOTER 5781 

INTOXICATING  LIQUORS 
SeelAQjJOaa 2173  to  2207 

INTOXICATION 
penalty  for  railroad  employee  guilty  of....    574 
penalty  for 2201 

IN  TRANSITU 
property,  when  aaseesed 3909 

INVENTORY 

by  an  assij^nor.. 238 

of  property  sold  nnder  execution 5542 

of  deceased  estates 1255  to  127^ 

for  exemptions  by  debtor 5056 

IRREGULARITIES 

in  assessments  no  effect  on  sale a 4040 

what  are,  in  assessments 4041 

IRREGULAR  TRACTS 
of  land  to  be  surveyed  and  platted 917 

IRRELEVANT  MATTER 
stricken  out  of  pleading , 4662 

IRRIGATION 

experimental  stations 16 

in  general 2032  to  2061 

right  to  appropriate  water 2032 

appropriation  must  be  useful 2033 

land  only  crossed  by  one  ditch 2034 

ditches,  etc,  exempt  from  taxation 2035 

change  and  extension  of  ditch 2036 

water  from  one  stream  cannot  be  turned 

into  another 'i037 

first  appropriator  the  better  right 2038 

notice  of  appropriation 2039 

work  commenced  in  sixty  days 2040 

what  is  completion 2041 

right  dates  from  notice 2042 

law    applies    to    works    heretofore    con- 

•      structed 2044 

notices  of,  recorded 2045 

persons  owning  land  along  stream  can  use,  2047 

right  of  way  for  ditch 2048 

appraisement  of  right  of  way 2049 

appeal  from  appraisement 2050 

right  of  way  for  raising  or  conducting 

water 2051 

damage  for  enlargement  of  ditch 2053 

right  of  way  acquired 2054 

canals  for,  are  works  of  internal  improve- 
ment-   2055 

banks,    flumes,   etc.,    carefully  kept   by 

owriers 2056 

this  act  not  interfere  with  prior  rights 2057 

righto  of  prior  users  not  infringed 2058 


■xcnoN 

IRRIGATION-Omc^urfecf. 

priorities  in  the  use  of  water 2059 

must  not  use  water  in  excess 2060 

penalty  for  diverting  water ^061 

ISLAND 
adjacent  to  county,  included  in 846 

ISSUES 

what  are 4796 

feijgned,  not  allowed^ 4540 

ISSUES  OP  FACT 4797 

JAILER 

must  be  deputy  sheriff. 3447 

cannot  act  as  attorney 287 

allow  jail  to  be  unclean,  penalty 5760 

favoring  prisoner,  penalty 5764 

bribery,  illegal  fee 5750 

penalty  for  escape 5755 

JAILS.    See  Public  Institutions,  3435  to  344H 

foul  or  unclean,  penalty 5760 

judges  make  rules  for 3435 

rules  of,  printed,  posted 3486 

register,  contents 3440 

in  charge  of  sheriff 3439 

report  of,  by  sheriff 3441 

grand  jury  inspect 6036 

criminal  being  transported  confine<1  in  ....  591H 

county,  used  by  city 2564 

fraud  in  building 6737 

township,  pcecinct,  and  village  aid  to.   See 
Public  Financb Iil4  to  4218 

JANITOR 
of  capitol  building 3896 

JAY  BIRD 

penalty  for  killing 5664 

JEFFERSON  COUNTY 
boundary 775 

JOHNSON  COUNTY 
boundary 776 

JOINDER 
of  actions 4627,  4628 

JOINT  DEBTORS 
commands  of  execution  against 5531 

JOINT  RESOLUTIONS 

how  printed 4435 

JOINT  TARIFFS 
established  by  railroads. 593 

JOINT  TENANT 
liability  for  waste 5179 

JOURNAL 
district  court, all  orders,  etc, entered  on...  4968 
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JOURNAL— Cbnc/u/ferf. 

kept  bj  district  clerk 4842 

signed  by  jod(se 4970 

of  legislature,  printing 4423 

JUDGE.    See  CouuTS 1015  to  1123 

JUDGE  ADVOCATE  GENERAL.    See  Mi- 
LITIA 2212 

JUDGES 

governor  appoint 228 

every,  may  solemnize  marriage 1401 

of  conrt  may  take  depositions  4894 

may  testify  in  case  on  trial 4868 

power  of,  at  chambers 1057 

enconrage  suit,  penalty 5752 

supreme  or  district,  cannot  practice  as  at- 
torney     287 

of  supreme  court  have  stenographer 1037 

of  district  court  conservators  of  peace 5888 

district  conrt,  when  fix  county  in  which 

defendant  to  be  tried 6118 

of  county,  fees  of 3012 

of  county,  canvass  vote  when  clerk  inter- 
ested   1628 

temporary  coanty,  how  and  when 1109 

of  election,  oath  of. 1596 

of  election,  frauds  by....^ 5783  to  6786 

neglecting  to  prevent  affray,  penalty.. 5615 

JUDGMENT 
^recorded  as  deed.     See  Rkal  Pbopeety,  4347 

before  trial  day  clerical  error *. 5137 

how  pleaded 4664 

record  in  district  court  contain  what 4843 

draw  interest  at  seven  per  cent...., 2028 

stay  of 5003  to  5009 

when  ceases  to  be  alien 5044 

becomes  dormant  in  five  years 5013 

how  revived 4998 

foreign,  action  on,  barred  in  five  years; 4546 

arrest  in  aid  of. 5086  to  5094 

against  corporations,  how  paid.    See  Pub- 
lic Finance 4112  to  4116 

revived  after  dissolution  of  corporaliou  ....  333 
by  or  against  not  affected  by  dissolution,  32H 
error  from,  most  be  taken  within  one  year,  5131 

enforced  after  error  taken 5130 

on  reversal 5134 

on  affirmance 5135 

when  v.icated  after  term 5146 

when  modified,  effect  on  liens. 5150 

petition  to  vacate  or  modify 5147 

on  constructive  service,  how  opened 4620 

reversal  does  not  affect  title 5043 

new  parties  may  be  made  to,  how 4996 


JUDGMENT— Omtfntttfd 

against  surety  for  costs 5160 

distinguish  between  surety  and  principal,  5046 
favor  of  state  transferred  to  a  purchaser...  4301 

in  favor  of  state  go  to  school  fund 4300 

agiiinst  state  certified  to  auditor 4313 

against  towns,  how  collected 1004 

against  an  assigned  estate. 248 

on  award,  effect  of. 5462 

In  contest  cases 1676 

in  favor  of  claimant  of  office,  effect 5:!45 

in  partition,  how  far  conclusive 5307 

confirming  shares  in  partition.. 5379 

when  rendered  against  garnishee 4736 

ofonster.    /See  Quo  Wabbanto- 5349 

in  forci bio  entry,  etc,  no  bar ^ 5493 

effect  of,  on  bond  of  executor,  etc 1363 

for  lien  does  not  release 2158 

how  made  a  charge  on  individual  property 

of  partners 4563 

in  replevin 4698 

for  return  in  replevin  when.. 4700 

attachment  to  enforce 5096 

of  county  court  transcripted  to  any  county,  1093 

stayed  in  county  court 1092 

before  justices 5097 

by  confession  injustice  court 5475 

offer  to  confess,  effect 5101  to  5107 

by  confession  not  appealable 5489 

cannot  be  purchased  by  justice 5575 

of  justice,  transcript  for  lien 5097 

of  justice  when  affirmed,  order 5139 

of  justice,  reversal,  costs,  etc 5140 

See  Justice  Peace 6470  to  5476 

in  criminal  cases,  how  enforced... 5950 

motion  in  arrest  of,  by  criminals 6122,  6123 

imprisonment,  labor,  food,  etc« 6131 

for  hard  labor,  time,  etc 6127 

how  pronounced  on  criminal 61*74,  6125 

for  fines  and  costs  when  a  lien 6154 

affirmed  in  criminal  case,  effect 6136 

when  defendant  confirmed,  until  fine  paid  6126 

for  costs  in  criminal  cases. 6129,  6190 

in  general.. 4948  to  4975 

defined  « 4943 

what  kind  may  be  rendered 4949 

transcript  from  other  county  lien 4960 

when  decree  act  as  conveyance,  release,  etc.  4931 
lien  of  United  States,  how  acquired.  ..495'2,  4953 

when  action  may  be  dismissed 4954  to  4956 

on  failure  to  answer 4957 

by  confession,  when  given 4956 

recitals  of,  on  confession 4959 

by  confession,  fbice  and  effect  o£ ^  4900 
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attornej  produce  power  to  coofeas 4961 

by  oonfessioii,  how  made  bj  prisoner. 4962 

must  conform  to  verdict 4963 

on  special  verdict  d i rected  by  the  court 4964 

n#fi  obstante  veredicto 4965 

for  excess  of  counter-claims,  etc 4966 

CMnotbarinfiuit.. 4967 

all  must  be  entered  on  journal 4968 

records  of,  controlled  by  court.. 4972 

complete  record  when  not  made 4973 

complete  record  waived 4975 

JUDICIAL 

constitutional  provisions  as  to p.  65 

districts 226 

records,  how  proved 4933 

JURIES 5207  to  5233 

who  liable,  qualification 5207 

inhabitant  competent  in  suit  against  city,  5208 

fees,  how  taxed 3078 

county  board  select 5209 

clerk  of  court  place  names  on  tickets 5210 

clerk  and  sheri£f  draw  from  box 5211 

venire  for,  issued  by  clerk 5212 

appear  at  time  summoned 5214 

how  panel  filled... 5215 

person  only  called  as,  once  in  two  years...  5216 

retumof  officer  to  venire 5*U7 

contempt  to  fail  to  appear  at,  etc 5218 

penalty  for  corruption  in  summoning 5219 

in  counties  over  70,000 5220  to  5233 

county  board  mnke  list  for 5220 

several  lists  furnished 5224 

how  selected 5221 

«ach  person  drawn  but  once 5223 

county  clerk  ticket  name  for  drawing......  5225 

drawing  in  presence  of  judge,  etc 5226 

grand,  when  drawn 5227 

venire  for,  commands  of. 5228 

panel  not  full  others  drawn 5229 

when  panel  filled  from  bystanders 5230 

^rrouuds  of  challenge  to  a 52'U 

weekly  drawing  of 5232 

acts  repealed,  amended,  etc 5233 

allowed  in  county  court  on  demand 1087 

JURISDICTION 

district  court  has,  in  case  against  state 4307 

of  justice.    See  Justice 5576, 5373 

of  magistrate  in  minorofifenses 5941 

ceded  over  Forts  Niobrara  and  Robinson,  { 

3877  to  3879  | 
ceded  over  Fort  Sidney  reservation,  3875,  3876 
ceded  over  Omaha  military  post ...  3885  to  3888  I 


ssonoif 
JURISDICTION— OmcZtkJed. 
ceded  to  United  States  over  Omaha  post- 
office  ground 3867  to  3874 

over  postoffioe  grounds  ceded  generally, 

3880  to  3884 
JURORS 

challenges  to,  in  police  court  cities  A 2292 

challenges  to,  in  cities  B 2707 

summoned  by  coroner,  failure  to  attend...  Sl.'M 

a  felon  not  competent  as 5884,  5885 

penalty  for  corrupting.... 5757 

taking  bribe,  penalty 5758 

attempt  to  corrupt,  penalty^ 5616 

fees  of  grand  and  petit.. 3040 

trial,  right  to 5363 

See  Grand  Juby 6020  to  6038 

how  selected  in  county  court 1089 

See  JusTiCB  Peace 5443  to  5446 

registered  pharmacist  exempt  from 3319 

officers  of  penitentiary  exempt  from.. 3475 

none  in  police  court  when,  cities  A  ..........  2586 

challenges  to,  in  cities  A 2814 

none  in  cases  in  police  court  cities  B.. 2702 

not  allowed  when  in  police  court 2458 

in  forcible  entry  and  detention  cases.. 5500 

in  mill-dam  cases.    SeeMilA^ 2274 

in  replevin  in  justice  court 5313 

in  criminal  trial,  how  struck 5943  to  5945 

challenges  to,  in  criminal  cases 6095  to  6099 

special  venire  in  criminal  case 6093 

oath  to,  in  criminal  case 6099 

kept  together 6112 

view  place  when 6107 

when  view  property 4804 

discharge  of,  sickness. 4808 

discharge,  reasons  for,  record,  no  prejudice,  6113 
in  criminal  case,  discharged  without  prej- 
udice   6109 

in  murder  cases  fix  degree  of 6117 

verdict  from  where  degrees  in  crime 6115 

delivery  of  verdict  by 6114 

how  deliver  verdict 4810 

instructions  to,  written 1071 

what  issues  triable  by 4799 

manner  of  forming  not  changed  by  code...  4802 

deliberations  of.    4805 

admonished  before  separate.. 4806 

fee  taxed  in  criminal  case 3029 

coroner's,  vacancy  in,  how  filled 3133 

JUSTICE  PEACE 5373  to  5576 

jurisdiction  limited  to  county 5373 

subject-matter 5374 

over  trespass 5375 

limited  to  |200 5576 
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JUSTICE  PEACE-OiA/miied. 

shall  not  have  jarisdiction  in 5376 

how  actions  commenced  before 5377 

appoint  guardian  for  suit.. 5376 

style  of  summons 5379 

service  and  return  of  summons. 5380  to  5384 

one  hour  in  which  to  appear 5385 

when  order  of  arrest  in  civil  action 5386 

time  when  issued 5387 

undertaking 'for  order  of  arrest 5388 

order  state  what,  delivery 5389 

how  order  of  arrest  executed 5390 

trial  proceed  on  return  of  order 5391 

order  of  arrest  after  judgment. 5392 

commands  of  order 5393 

attachment  and  garnishment 5394  to  5419 

when  order  issue,  grounds,  etc 5494 

undertaking  for 5395 

issuance,  commands  of. 5396 

return  day '. 5397 

several  orders,  duty  of  officers 5398 

undertaking  for  retention  of  property 5399 

different  attachments,  priorities 5400 

service  of  order  on  person 5401 

sale  of  perishable  property 5402 

affidavit  for  gariushmenb 5403 

how  served  on  garnishee :  5404 

how  garnishee  appear  anrl  answer 4505 

garnishee  may  pay  to  officer 5406 

garnishee  fail  to  appear,  contempt 5407 

disposition    of    property    in    garnishee's 

hands 5408 

when  plaintiff  sue  garnishee 6409 

where  final  judgment  against  garnishee...  5410 
judgment  for  defendant  discharges  attach- 
ment..   5411 

judgment  for  plaintiff,  how  satisfied 5412 

when  officer  repossess  the  property 5413 

trial  of  right  of  a  claimant  to 5414 

priorities  of  attachments 5415 

return   to  order  of  attachment  show  all 

done  under  it 5416 

order  of,  binds  property  from  seiznre 5417 

attachment  released  by  undertaking 5418 

attachment  certified  up,  when 5419 

bill  of  particulars  in  all  cases 5420 

what  bill  of  particulars  state 5421 

bill  of  particulars  may  be  amended 5422 

grounds  for  change  of  venue 5423 

when  justice  a  witness 5424 

justice  transmit  papers  and  transcript 5425 

costs  payable  before  change 5426,  5427 

change  for  bias  prejudice,  etc» 5428 

no  second  change  allowed 5429 


JUSTICE  PEACE--am«iitt€<i. 

grounds  for  adjournments 5430 

adjournment,  how  obtained 5431 

second  adjournment 5432 

subposna  for  witness  ^ 5433 

constable  serve  subpoena 5434,  5435 

costs  of  witness  not  examined 5436 

warrant  for  absent  witness,  when 5437 

fine  witness  arrested,  when •  5438 

liability  of  witness  failing  to  attend 5439 

depositions  may  be  used 5440 

when  trial  without  jury 5441 

entry  of  suit  by  agreement 5442 

jury,  how  obtained « 5443 

striking  of  jury 5444 

venire  for,  form 5445 

how  venire  served,  liability  lor  not  obey- 
ing   5446 

officer  in  attendance,  fill  panel,  when 5447 

jurors  attend  at  time  and  place  of  trial  ...  544^ 

competency  of  juror 544S 

jury  sworn 545© 

jury  kept  together.. 5451 

verdict,  delivery 5452 

grounds  for  new  trial 5454 

notice  of,  motion  for 545c 

appeal 5456 

costs  in  appeal  cases 5457 

jury  fees  of,  before  judgment 5456 

exceptions,  how  preserved 5459 

how  submitted  to  arbitrators 546Q 

arbitrators  hear  and  award 5461 

effect  of  judgment  on  award 5462 

set  award  aside  for  fraud,  etc 5463 

jury  disagree,  discharge 5453 

appeal  from  justice's  ruling  on  award 5464 

trial  of  right  of  property  levied  on,  notice,  5467 
judgment  and  order  on  trial  of  right  of 

property 5468,  5469 

judgment  of  dismissal,  when 5470 

when  cause  proceed  one  party  absent 5471 

defendant  absent,  set  judgment  aside 5472 

judgment  entered  immediately  on  receipt 

of  verdict 5473 

when  remittitur  allowed 5474 

judgment  on  offer  to  confess 5475 

judgment  for  arrest  must  be  stated   on 

docket 5476 

appeals  allowed  in  all  cases 5477 

undertaking  for  appeal,  etc 5478 

make  out  transcript  for  appeal 5479 

appeal  docketed  in  district  court 549l> 

parties  on  appeal  not  changed  5481 

petition  on  appeal,  when  filed • b^ 
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JUSTICE  FEACE-Continued. 

when  appellee  may  have  appeal  eDtered...  5483 

appeal  not  perfected,  execution 5484 

costs  in  appeals '. 5485 

liability  of  surety  in  appeal 548G 

when  appeal  qaashed,  how  proceed 5487 

new  bond  in  appeal  required,  when 54^8 

in  what  cases  no  appeal 5489 

expiration  of  term  does  not  defeat  appeal,  5490 
jarisdictiou  over  forcible  entry  and  deten- 
tion    5491 

applies  to  tenants,  judicial  sales,  etc 5192 

when  tenant  said  to  hold  over 5493 

notice  before  action  brought 5494 

complaint,  summons,  when  i^^sued 5495 

summons,  how  directed,  served,  etc 549() 

proceedings  if  defendant  default 5497 

continuance,  when  allowed 5498 

trial  and  judgment  by 5499 

how  jury  obtained  in 5500 

enter  yerdict  and  give  judgment 5501 

error,  and  appeal  lie  form 550*3 

writ  for  restitution 5503 

how  restitution  writ  executed 5504 

jurisdiction  in  replevin  when 5505 

action  brought  by  affidavit  state  what 5506 

summons  in  replevin,  contain  what 5507 

writ,  how  executed 5508 

undertaking  for  delivery  of  property 5509 

appraisement  of  the  property 5510 

▼alne  over  $200  certified  up 5511 

undertaking  not  given,  property  returned,  5512 

when  jury  impaneled  by  justice 5513 

damage  when,  and  measure  of. 5514 

property  not  taken,  proceed  for  damages...  5515 

officer  break  building  to  execute  writ 5516 

execntion  returned  no  property  before  suit 

on  bond 5517 

liable  for  issuing  writ  without  affidavit ...  5518 

execution,  when  issued 5519 

execntion  issued  without  demand,  when...  5520 

stay,  how  taken 5521 

stay,  how  graduated  as  to  time 5522 

when  no  stay  allowed 5523 

recall  execution  if  prematurely  issued  ...  5524 

if  surety  remove  execution  issue 6525 

surety  have  execution  issued  while  stayed, 

when 5526 

when  further  security  taken 5527 

judgment  good  for  the  use  of  surety 5528 

notify  if  surety  become  insufficient 5529 

execntion,  how  directed  commands  of. 5530 

execution  against  joint  debtors,  arrest 5531 

prisoner  for  debt,  plaintiff  pay  board  of...  5533 


SKCTIOH 

JUSTICE  PEACE—CoM^nwcd. 

arrest  of  debtor,  duty  of  officer 5532 

prisoner  for  debt,  how  long  held 5534 

prisoner  fbr  debt  with  family,  discharged,  5535 

liability  of  officer  with  execution 5536 

commence  action  on  surety  for  stay,  when,  5537 

effect  of  death  of  defendant 5538 

sale  of  property  on  execution 553& 

cannot  pnrchase  at  execution  sale 5540 

pay  for  care  of  live  stock,  costs 5541 

inventory  and  report  of  execution  sale 5542 

second  offering  of  unsold  goods 5543 

officer  take  security  and  leave  property 

where  found 5544 

effect  of  levy  on  interest  in  crops 5545 

execntion  for  balance 5546. 

ministerial  officers  of.    See  Constable, 

5547  to  5556 

general  provisions  of  code  as  to 5557 

docketshow  what 5558 

entries  on  made  at  time  and  in  order  ......  5559 

index  show  what 5560 

turn  over  to  successor  docket,  etc 5561 

new,  receipt  for  same 5562 

authority  while  having  docket  in  posses- 
sion    5563 

absence  of  other  justice  act 5564 

writs  in  blank  void 5565 

appoint  person  to  serve  writ,  when... 5 '>66,  5567 

may  punish  for  contempt .5568 

may  issue  warrant  in  contempt  cases. 556S 

contempt,  docket  entries,  coiumitment. ...  5570 

require  security  for  costs,  when 5571 

endorse  note,  etc,  when  judgment  given 

on 5572 

execntion  of  instruments  presumed  un- 
less.   5573 

penalty  for  purchasingjiulgment 5574 

act  not  retroactive 5575 

is  a  magistrate 5874 

powers  as  magistrates 5886 

.jurisdiction  noder  tramp  act 5869 

duty  in  regard  to  immoral  litenitnre 5863 

jarisdictiou  over  damage  for  draining  road,  1888 

ex-officio  fence  viewers 42 

overseers  of  poor. 3259 

collect  fines  against  militiaman 2259 

open  unclaimed  property  in  warehouse 446G 

jurisdiction  over  salvages 4409  to  4415 

jurisdiction  over  liquor  damage  suits 2192 

duty  in  regard  to  contagious  diseases  of 

stock 131 

solemnize  marriage 1401 

a  memberof  town  board 991 
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record  estray  notice 115 

report  UDclaimed  witne^leex,  notice 4287 

issue  warrant  for  fugitive  from  other  state,  5957 

certiflcate,  evidence  of  what 4935 

issue  execution  against  person,  when 5089 

failure  in  duty  under  ferry  act,  liable 1956 

neglecting  to  stop  breach  of  peace.. 6615 

encourage  suit,  penalty 5752 

may  take  deposition 4894 

acknowledge  agreement  to  arbitrate 5331 

act  as  police  judge,  when 2463 

act  as  police  judge,  when,  cities  B 2710 

appoint  special  constable,  when 5892 

when  error  from  operate  as  a  stay 5132 

error  from .« 5116 

•error  from  in  criminal  cases 6207  toG212 

fees  of. 3014 

fees  in  criminal  cases 3010 

fees  of  witnesses  and  jurors  before 3042 

bribery,  penalty 5750 

perversion  of 5748  to  5772 

attempt  to  pervert 5616 

how  removed  and  grounds  for.. •• 3197 

JUSTIFY 

surety  may  be  required  to'. 5364 

JUVENILE  DELINQUENTS 

school  for  girls 3499  to  3504 

JUVENILE  OFFENDERS 

home  for 3485  to  3498 

KEARNEY  COUNTY 
boundary 780 

KEARNEY  INDUSTRIAL  SCHOOL,3485  to  3498 

KEITH  COUNTY 

boundary 777 

KENO 

gambling  prohibited 5811 

KEYA  PAHA  COUNTY 

boundary 778 

KIDNAPPING 

penalty 5597 

of  child,  penalty^ 5599,  5600 

KIMBALL  COUNTY 

boundary  „ 781 

KINDRED 

degrees  of,  according  to  civil  law 1127 

KING  BIRD 

penalty  for  killing 5664 

KNIGHTS  OF  LABOR 

incorporated 667 


KNIGHTS  OF  PYTHIAS 
incorporated , 667 

KNOX  COUNTY 
boundary 779 

LABOR 2052  to  2087 

bureau  of. 20K 

governor  is  commissioner  of- 2063 

deputy  commissioner  of,  salary 2064 

duties  of  deputy  commissioner 2065 

commissioner,  powers  of,  child  labor 2066 

examine  hotels  as  to  fire-escape,  etc 2067 

post  copies  of  law  in  factory 2068 

admission  to  factory 2069 

prescribe  form  for  employer's  report  ...  20® 

seal  of  office,  witnesses. 2070 

report  biennially 2071 

expenses,  library 2072 

ten  hours  aday 2073 

eight  hours  a  day 2074 

violation  of  eight  hour  law  by  oflScer 2075 

extra  pay  for  extra  time 2076 

penally  for  evasion  of  the  law..* 2077 

seat  provided  for  female  employee 2078 

penalty  for  failure  to  furnish  seat  for  em- 
ployee   2079 

limit  to  labor  of  child 2080 

penalty  for  employing  child  labor 2081 

duty  of  police,  etc.,  to  see  that  law  is  en- 
forced    2062 

anions  may  adopt  trade-mnrk. 2063 

trade- mark,  penalty  for  counterfeit 2084 

trade-mark  of  union  filed  with  secretary  of 

state 2085 

union  may  enjoin  the  use  of  its  trade- 
mark   2086 

tax,  all  liable  for,  except., 3977 

imposed  on  convict  by  sentence 6137 

LABOR  DAY 

first  Monday  of  September 2976 

LABORERS 

wag^s  of,  exempt a  5062 

liens.     See  Likns 2155  to  2178 

LANCASTER  COUNTY 
boundary 783 

LAND 

See  Real  Estate. 4334  to  4407 

construed  in  chapter  on  frauds 1804 

included  in  "real  estate" 4368 

word  includes  what 4081 

how  conveyed 1785 

conveying  without  title,  penalty 5715 

conveyed  by  master,  when 4976  to  4979 
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devise  of,  how  construed 1183 

how  descend 1124 

of  a  deceased  sold 1268 

sale   of,  hj   executors,  etc     See  Di£CE- 

DENTS*  Estates 1136  to  1181 

how  sold  in  probate  matters 1111 

sale  of  ward's 1505  to  1538 

ooanty  court  no  jurisdiction  in  suits  over,  1077 

partition  of    See  Paetition 5269  to  5311 

bound  from  first  day  of  term 5002 

notice  of  sale  under  execution 5031 

confirmation  of  sale  of 5033 

of  leas  yalue  than  tax,  how  sold 4088 

action  for  recovery  brought  within  ten 

years 4542 

how  conveyed  by  corporation 350 

<iommiB8ioner  of.    See  Officers,  IY, 

3076  to  3083 

of  state,  list  of.... 3779 

improvements  on  public 3785,  3786 

growth  of  trees  on,  not  increase  assessment,  3898 
reclamation  of  wet.    See  Drainage, 

1567  to  1581 

LANDLORD 

See  Inns 200S  to  2020 

LANDMARK 

unlawful  to  deface 5683 

I,AND  OFFICE 

records  of  United  States,  how  proved 4931 

LARCENY 

grand,  taking  from  person  is'. « 5698 

illegal  disposal  of  salvage  is 4416 

indictment  for,  other  counts 6046 

Terdict  in,  fix  value 6116 

LARK 

penalty  for  killing 6664 

LASCIVIOUS  LITERATURE 

unlawful  to  sell,  etc 5859  to  5864 

LAW  2028  to  2106 

common,  of  England  in  force 2088 

common,  remedy  not  superseded  by  ware- 
house law 4505 

constitution,  how  amended 2089 

amendments  to  constitution,  how  enrolled 

and  numbered.. 2094 

form  of  ballot  on  amendments. 2091 

gOYemor  proclaim  adoption  of. 2093 

act  establishing  code 2099 

revised  statutes  2098 

authority  though  incorrect 2100 

receivable  in  evidence 2101 

compilation  by  Brown 2102 


SECnON 

hliW— Concluded. 

oompilatiou  by  J.  E  Cobhey 2106^ 

session,  of  each  legislature 2123  to  212& 

how  printed 4435 

how  distributed 2121  to  2128 

how  proved 4939^ 

titles  of,  no  part  of. 5880 

new,  when  in  force 2095> 

{See  opinion  of  attorney  general  in  preface, 
p.  vii.) 

eflfect  of  repeal  of. .' 209ft 

canvass  of  Totes  on  constitutional  amend- 
ment    2092 

issues  of. 4796 

library.     See  Ltbbaey. 2129  to  2142 

professors  of,  incorporated 705  to  707 

LEASE 

of  school  lands,  covenants 382^ 

liow  valued  for  taxation 3901 

married  women  may  make 436ft 

for  more  than  one  year,  in  writing  1787 

LEASES 
of  public  lands,  defects  in,  cured 3787 

LEASING 

of  railroads.    See  Railroads 536  to  545> 

house  for  prostitution,  penalty 5801  to  5803 

LEGACIES 
time  in  which  paid 130^ 

LEGATEE 
executor  when  residuary,  bond 1224 

LEGATEES 
when  liable  for  contribution 1330 

LEGISLATIVE 

constitutonal  provisions p.  5ft 

acts,  how  proved 4938 

bills,  let  in  one  printing  con tmct 4423 

Journals  and  laws  of,  how  distributed, 

2121  to  212a 

journals  sent  to  state  libraries. 2142 

districts 230 

in  general 2107  to  2128 

committees  on  credentials 2108 

DO  member  questioned  for  speech 2110 

member  of,  administer  oaths 2109 

clerk  make  roll  of  house 2107 

power  and  authority  of  each  house 2111 

punish  for  contempt 2111 

fines  and  imprisonment  by.'. 2114 

limit  of  power  to  punish 2112 

fines,  imposed  by,  collected  how 2115 

punishment  by,  no  bar  to  other  proceed- 
ings   211G 
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LEGISLATIVE— Cbnc/f«f«rf. 

duties  of  officers  and  employees 2120 

officers  and  employees  of  honse  » 2118 

officers  and  employees  of  senate 2117 

pay  of  officers  and  employees 2119 

oanvass  vote  for  state  officers 1633 

hear  contests  of  executive  officers 1649 

may  direct  quo  warranto  brought 5240 

LETTERS 

testamentary,  issued  when 1222 

of  administration  on  intestate  estate 1236 

LEVEES 
companies  to  construct 1567 

LEVY 

of  taxes  made  by  county  board 3976 

to  pay  bridge  bonds 4219 

for  school.    /Sec  Public  Ijisteuction 3633 

for  school,  fixed  by  voters 3542 

to  meet  school  bonds 4240 

to  meet  refunding  bonds 4186 

for  soldiers'  relief  fund 4455 

to  meet  maturing  bonds...., 4174 

to  meet  township,  precinct,  and   village 

bonds 4216 

to  pay  substituted  bonds 4194,  4221 

to  meet  seed  grain  bonds 4205 

to  pay  bonds,  compelled 4165 

to  pay  bonds,  limit 4165 

to  pay  road  fund  warrants 4267,  4268 

for  town  expenses 998 

of  special  tax  to  pay  judgment 4115 

increase  of,  submitted  to  voters 870 

special,  a  separate  fund.. 885 

LEWD  LITERATURE 
unlawful  to  sell,  etc 5859  to  5864 

LIBEL 

penalty  for  sending  letters,  etc ! 5625 

penalty  for  publishing,  etc 5626 

action  for,  barred  in  one  year 4549 

how  pleaded 4668 

county  court  no  Jurisdiction  in  actions  of,  1077 

LIBRARIAN 

state  appoint  deputy.. 3206 

issue  laws,  when.. 2127 

furnish  members  last  session  laws,  etc 2128 

LIBRARIES 2129  to  2154 

LIBRARY 

state,  what  constitutes 2129 

miscellaneous  and  law  divisions 2130 

miscellaneous,  board  of  directors  of 2131 

powers  of  board  of. 2132 

who  may  remove  books  from 2133 


LIBRARY— Concluded. 
state,  fund,  proceeds  of  state  reports  to  go 

to 1034 

librarian  keep  register  of  books 2134 

injury  to  or  failure  to  return  book^ 2135 

librarian  report  on  December  20 2136 

penalty  for  removing  books  from 2141 

appropriation  for 2137 

books  in,  to  be  lal>eled 2138 

sale  or  exchange  of  law  books 2139 

librarian  liable  for  books,  when  . ..-. 2140 

laws  and  journals  sent  to  other  states  ...  2142 

cities  and  towns  establish.. 2143 

board  of,  in  cities  and  towns 2144 

powers  of  boards  of,  in  cities 2145 

funds  kept  separate 2149 

city,  board,  powers^ 2147 

city,  board  lease  or  baild  room 2147 

city,  forever  free. 2148 

board  report  to  city  council 2149 

rules  of  board  overruled  by  c:iy 2159 

penalties  under  law,  bow  recovered 2151 

donation  to,  how  vest 21^ 

use  of  private  reading  matter  and    art 

works 2154 

fund  of  university 3689 

copies  of  roster  of  old  soldiers 4451 

private,  exempt  from  forced  sale  when 50SO 

LICENSE 

See  LiQUOKS 2173  to  2207 

state  peddlers 4051 

issued  by  county  clerk 4052 

LICENTIATES 
in  pharmacy.    See  Public  Health 3311 

LIENS 2155  to  2172 

who  entitle  to 2155 

how  secured,  owner  pay  when 2156 

proceedings  to  secure,  filing 2157 

judgment  may  be  taken  for. 2158 

when  workman  may  complete  bnildtng...  2159 

when  building  on  leased  ground  2100 

building  may  be  leased  to  pay 2261 

holder  of,  may  insure  property ^  2167 

verified  statement  of,  filed 2171 

good  for  two  years 2171 

record  mechanics'  kept  by  register. 3162 

fees  for  filing 2165 

remedy  under  law  not  exclusive 2168 

holder  may  attach,  when 2163 

rights  of  executors 2164 

how  discharged 2162 

penalty  for  not  releasing 2166 

notice  by  laboreron  railroad  of. 2169 
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extent  of  lien  OD  railroad,  etc 2170 

duty  of  board  of  public  buildings  as  to. ...  2172 

of  attachment  dates  from  service 5400 

when  fines,  costs,  recognizance  are 6154 

judgment,  when  ceases  to  be  a 6014 

affected  by  modification  of  judgment. 5150 

on  land  when  foreclosed 4587 

how  judgment  of  justice  made  a.. ..5097  to  5099 

purchaser  at  tax  sale  has  a 4015 

taxes  on  real  estate  are,  from  April  1st 4037 

taxes  are  a  perpetuaU 2396 

taxes  on  personalty,  when  a 4038 

taxes  are  on  railroad 4086 

poll  tax  is  a^ 2774 

tax,  how  foreclosed.. 4090 

on  offspring,  by  owner  of  father.. 87 

upon  liye  stock  for  keeping 86 

of  attorney  for  fees 284 

alimony,  etc,  is  a : 1440 

•f  agent  to  whom  property  is  assessed 4039 

I.IFE  ESTATE 

how  disposed  of  in  partition 5293 

LIFE  INSURANCE  COMPANIES 

frauds  on.^ 5734 

LIME 

eighty  pounds  to  bushel 4534 

LIMITATION 

on  time  in  which  to  bring  action... 4541  to  4553 
statute  of  does  not  ran  against  one  under 

disability 4543 

acknowledgments  which  reviTe  cause  of 

action 4658 

against  right  to  tax  deed,  etc 4079 

of  action  for  reooTery  of  property  sold  for 

taxes 4033 

to  recover  land  of  ward  sold 1526 

on  error  proceedings,  one  year 6131 

on  prosecutions,  time. 5882 

defendant  concealed  or  oat  of  state  statute 

does  not  run 4556 

LIMITED  PARTNERSHIPS 

jSee  Pabtnbrships. 3231  to  3256 

LINCOLN  CEMETERY 

on  state  land.    See  PuBLio  Lands  and 

Buildings 3360  to  3866 

LINCOLN  COUNTY 

boundary 784 

LINCOLN  HOSPITAL  FOR  INSANE 3370 

LIQUORS 2173  to  2207 

bond  given  before  license  issne... 2173 

condition  of  bond  to  sell 2173 


SECTIOK 

LIQUORS- Cbnc/urfed. 

connty  board  license  fee m 2173 

notice  of  application  for  license  published,  2174 

remonstrance  against  license 2176 

witness  compelled  to  attend  hearing  on  re- 
monstrance   2176 

form  of  license 2177 

license  to  sell,  not  transferable 2177 

same  person  only  sign  one  bond 2179 

penalty  for  sale  to  minor,  etc 2180 

purchaser  making  false  statement,  penalty,  2181 
penalty  for  sale  to  Indian,  drunkard,  in- 
sane, etc 2183 

penalty  for  selling  without  license 2184 

proceedings  before  magistrate 2185 

selling  adulterating,  penalty 2186 

sale  on  election  day  or  Sunday,  penalty...  2187 

seller  of  liable  for  all  damages  by 2188 

married  woman  sue  for  damage 2189 

sellers  must  care  for  public  charge 2190 

proof  required  in  suits  for  damage. 2191 

justice  jurisdiction  over  damage  suits 2192 

keeping  of  unlawful 2193 

examination  for  violation  of  law ..,  2194 

attorney  fee  allowed  prosecutor,  when 2195 

kept  unlawfully,  destroyed 2195 

fines  and  penalties  •belong  to  school  fund,  2196 

permits  to  druggists 2197 

sale  licensed  by  city  authorities.. 219H 

duties  of  druggists  selling 2199 

penalty  for  false  statement  by  purchaser,  2200 

penalty  for  being  intoxicated 2201 

sellers  of,  no  screens 2202 

penalty  for  treating 2203 

penalty  for  accepting  treat  in  saloon.. 2204 

penalty  for  having  or  selling  near  camp- 
meeting  2205 

having,  near  camp-meeting,  seized  with- 
out warrant 2206 

penalty  for  false  accusation 2207 

licensed  by  excise  board  in  cities  A 2572 

licenses  in  cities  B 2688 

control  of  in  cities  second  claas,  A.. 2797 

unlawful  to  sell  or  give  away  on  election 

day 5791 

penalty  for  sending  to  place  of  registra- 
tion    1742 

not  allowed  near  penitentiary.. «. 3473 

not  sold  on  fair  ground 26  to  27 

seller  interested  in  nine-pin  alley,  penalty,  5817 
penalty  for  adulterating 5728 

LITERARY  SOCIETY 
difltorbing,  penalty 6613 
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LITERATURE 
immoral  and  obscene,  anlawfiil  to  sell, 

etc 5859  to  6864 

LIVE  STOCK 

where  assessed 3905,  3906 

liens  for  keeping. 86 

on  ofbpring 87 

indemnity  tax 164 

LIVE  STOCK  AGENTS 
£Sse  Vetebinasy  SuRt^xoN. 

give  receipt  for  stock  killed.. 159 

administer  oaths 168 

inspection  of  stock  yards 161 

quarantine  by.. 146 

LOAN  ASSOCIATIONS 
See  COBPOBATIOMS 359  to  380 

LOCATION    OF    SEAT    OF    GOVERN- 
MENT.  3889  to  3893 

LODGER 
embezzlement  bj 5700 

LODGE3 
bodies  corporate.. 667 

LOGAN  COUNTY 

boundary 782 

LONG  AND  SHORT  HAUL 

on  railroad 590 

LOST  PAPERS 

how  loss  proTed 4930 

LOT 

word  inclndes  what 4081 

LOTS 

unclaimed,  mayor's  deed  to» 4406,  4407 

LOTTERY 

unlawful 5820  to  6822 

LOUISIANA^ 

cession  of. p.  28 

LOUP  COUNTY 

boundary 785 

LOYAL  LEGION 

penalty  for  wearing  badge  of. 4454 

MADISON  COUNTY 
boundary 786 

MAGISTRATES 

who  is  a 5874 

trial  of  minor  offenses  before. 6941  to  5956 

jurisdiction  in  minor  offenses 5941 

complaint  read  to  defendant,  plea. 5942 

defendant  may  demand  jury 5943 

jury,  how  agreed  upon 5944  to  6946 


MAGISTRATES— CbncZtiAMi. 

venire,  how  served,  panel  filled 5947 

challenge  to  jurors,  when.. 5948 

judgment,  penalty,  costs 5949 

how  judgments  enforced. 5950 

appeal  in  all  cases 5951 

appeal  tried  on  original  complaint d95i 

conviction  on  appeal  carries  costs  below...  .^953 
offense  proves  to  be  one  not  cognizable  by,  5904 
certificate  of  conviction  filed  with  county 

clerk 5955 

county  attorney  prosecute  before 59o< 

keep  criminal  docket 5»33 

conservators  of  the  peace 5^^ 

breach  of  peace  in  presence  of.. 5899 

order  arrest  orally,  when ., 5921 

must  issue  warrant  on  complaint 5912 

recognize  party  to  keep  the  peace,  etc., 

5894  to  5896 

fixing  punishment.. 612f 

may  sentence  to  hard  labor,  when 6152 

issue  execution  for  fines,  etc,  forthwith...  6155 

issue  search  warrant,  when 5962 

annual  report  of  fines,  etc. 6170 

MAGNA  CARTA ^ p.  i 

MAIL  LINE  ' 
owner  of,  sued  where. 4592 

MAIMING 
penalty  for 5591 

MALFEASANCE 
in  office,  penalty 5772 

MALICIOUS  PROSECUTION 

action  for,  barred  in  one  year. -...•.«  4549 

county  court  no  jurisdiction  in 1077 

MALT,  BARLEY 
thirty  pounds  to  bushel 4534 

MALT  LIQUORS.    See  Liquors^... 2173  to  2207 

MANDAMUS 5191  to  5306 

any  person  sue  out.. 5191 

relator  liable  for  costs 5192 

in  supreme  court,  how  regulated 5193 

district  court  procedure  in 5194 

issued  to  corporation,  etc • 5195 

not  issued  where  legal  remedy 5196 

alternative  or  peremptory 5197 

when  peremptory  allowed  at  first 5196 

how  applied  for 5199 

allowance  of,  contempt.. 530U 

when.answer  to,  made 52M 

if  default,  peremptory  writ  issue 5302 

what  pleadings  allowed , ^03 

damages  in  favor  of  plaintiff saoi 
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jadgmeDt  for  damages  a  bar  to  action 6205 

when  fine  imposed  od  officer 5206 

application  for,  heard  at  chambers^ 1057 

to  compel  levy  of  tax  to  meet  bonds 4163 

to  compel  school  officer  to  do  dntj 3558 

MANDATE 
from  supreme  court 5133 

MANSLAUGHTER 5581 

indictment  for. 6052 

death  from  sale  of  oil  below  test  is 1989 

MANUFACTURERS 
property  of,  where  assessed 3907 

MANUFACTURING  COMPANY 486  to  488 

wbo  may  organize  aud  how 486 

annual  meeting  of  stockholders 487 

officers,  powers,  by-laws 487 

sabscription  books 488 

statement  for  assessor 3928 

MAP  OP  COUNTY 

most  be  made 886 

MAPS 
evidence  of  what  486'^ 

MAPS  pP  IRREGULAR  TRACTS 
of  land  to  be  made  in  duplicate^ 918 

MARINES 

See  Veterans 4450  to  4461 

DOtToters 1586 

burial  of.     See  Yetebans 4459 

MARKS  AND  BRANDS 

on  stock 70  to  85 

penalty  for  changing 5642 

MARRIAGE 

a  civil  contract ^ 1394 

age  of  parties 1395 

when  void 1396,  1418 

consent  of  parents  to  a,  minors 1398 

effect  where  one  party  under  age  of  oon« 

sent .'. 1419 

license  for. 1397 

•    license  when  refused  by  judge 1400 

requisites  of  license  for 1399 

who  may  solemnize 1401 

no  form  prescribed^ 1402 

according  to  enstom  of  religious  society 

good 1408 

letum  to  license 1404 

penalty  for  £ftilnre  to  make  return,  etc....  1406 

judge  record  return  to  license 1405 

record  of,  evidence 1409 

certificate  of,  contain  what 1403 

82 


SECTION 

MARRIAGE— Cbnchkfed. 

not  invalid  for  want  of  jurisdiction 1407 

foreign,  good  here 1410 

what  is  an  incestuous 5794  to  57^ 

petition  for  annulling  a  defective 1420 

petition  for  affirming  a  defective 1241 

does  not  abate  action  4578 

.    of  an  executrix  vacates  the  trust 1229 

MARRIED  WOMEN 

may  sue  and  be  sued  as  if  sole 1413 

trade  and  do  business  as  if  sole 1414 

property  rights  of 1411 

may  contract,  sell,  and  convey  same  as 

married  men 1412  . 

rights  of,  out  of  state i....  1415 

may  defend  alone  and  for  her  husband  ....  4568 

dispose  of  real  estate  as  if  sole 4366 

may  sue  for  damage  for  sale  of  liquors 2189 

when  right  of  action  barred 4553 

liability  for  support  of  poor  relative. 3257 

settlement  on,  valid 1416 

not  bound  by  covenant  in  joint  deed 4373 

husband  not  liable  for  wife's  debts  before 

marriage «  1417 

land  of,  taken  by  railroad.. 524 

MARSHAL 

is  a  ministerial  officer  of. 5891 

arrest  person  guilty  of  cruelty  to  animals,  5649 

arrest  without  warrant,  when» 5909 

arrest  tramp  withont  warrant 5870 

MASONIC  INSURANCE 
See^ECRvr  Society « 442  to  450 

MASONS,  FREE  AND  ACCEPTED 
incorporated 667 

MASTER 
deed  by 4976  to  4978 

MASTER  IN  CHANCERY 
fees  of 3013 

MATERIAL-MEN  LIENS 
See  Liens 2155  to  2172 

MATRON 
of  insane  hospital 3381 

MAYOR 

is  a  magistrate 5874 

powers  as  a  magistrate. 5886,  5887 

may  take  deposition 4894 

Mcpherson  county 

boundary •••    787 

MEASURE,  standard 4530  to  4535 

penalty  for  osing  false...... 5724  to  5727 
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MEAT 

sale  of  UDhealtky 5823 

inspector  cities  A. 2496 

MECHANIC  ARTS 
assent  to  coUego  act  of  ^ 3692 

MECHANIC'S 

tools  exempt  from  forced  sale^ • 5060 

wages  of,  exempt 5062 

MECHANICS'  LIENS 

Sfe  Liens 2155  to  2172 

record  of,  kept  by  register 3162 

MEDICAL 

college  procure  dead  bodies.^ 3300 

school,  defined ^ 3286 

MEDICINE 
who  practice.  See  Public  Health,  3285  to  3296 

MEDICINE,  PROFESSORS  OP 
incorporated 705  to  707 

MEETING 
religious,  disturbance  of. 5611 

MERRICK  COUNTY 
boundary 788 

METROPOLITAN  CITIES 

See  Cities 2308  to  2482 

registration  in.. 1703 

schools  in ^ 3727  to  3755 

MILE  STONE 
unlawful  to  define 5684 

MILITARY  DUTY 

who  liable.     £1^  MiLlTlA 2206 

officers  of  penitentiary  exempt  firom» 3475 

MILITIA 

constitutional  proTisions p.  73 

cadeto.    See  PUBLIO  Instbuction,  3693  to  3698 

in  general * 2208  to  2266 

who  liable  to  military  duty.. 2208 

«nrollmentof. 2209 

-.'  name,^nli8tment8, oath,  etc 2210 

system  of  organization  and  discipline 2211 

staff  of  commander  in  chief. 2212 

brigade  staff. 2213 

infantry,  regimental  organization 2214 

infantry,  company  organization 2215 

cavalry,  troop  organization 2216 

artillery,  battery  organization 2217 

regimental  band. 2218 

enlistments... 2219 

officers'  commissions  expire. 2220 

officers,  how  chosen 2221 

sergeants  and  corporals.. 2228 

x^mpensation... 2224 


MILITIA— Condtfde*/. 

pension  of.. 

military  board 

military  board  audit  claims. 

military  board  meet,  compensation - 

when  called  out « 

draft  equitably  apportioned.. ^ 

annual  enrollment  by  assessors 

unlawful  organizations.. 

honorable  discharge «. 

resignation  of  officers 

by-laws  of  company  or  board 

armories,  arms,  and  equipments.. 

armories  furnished  by  state 

inspection  of  armories  and  equipmentB  «.^ 

officers'  uniforms 

regulation  uniform.. « 

uniform  state  property  for  three  years.... » 

quarterly  reports  by  officers 

payroll.. 

auditor  draw  warrant  for.. 

fines  and  penalty  deducted  from  pay 

report  of  adjutant  general 

guards  exempt  from  poll  tax  and  jury 
duty.« 

camp  of  instruction • 

place  of  encampment 

encampment  roll  call 

encampment  duties 

target  practice 

transportation,  tents,  etc 

drill  days 

evening  drills 

court  martial 

regimental  courts  martial 

powers  of  president  of  oourts  martial 

courts  of  discipline.... 

how  fines  collected.. 

dues  of  members  collected  by  suit 

officers*  powers  same  as  sheriff 

appropriation  for ...« 

governor  is  commander-in-chief..... 

hospital  tents .....••••..«— ..........^ 

guard,  duty  at  execution - 

MILK 

selling  skimmed,  adolterated^  or  tainted, 

5831, 
MILLET 

fifly  pounds  to  bushel •....• 

MILLS  AND  MILL-DAMS .....2267  to 

petition  for  right  to  dam 

right  to  erect  dam,  how  acquired 

selection  of  appraisers 

notice  of  appraisement 


2328 
2229 
2230 
2231 
2261 
1«32 
2233 
2234 
2235 
223S 
2237 


2239 
2240 
2941 
2242 
2243 
3244 
2245 

2246 
2247 
2248 
£i4S 
2250 
2^51 
2232 
2253 
2254 
2255 
2256 
2357 


2259 
2260 
2263 
2264 
2265 
2266 
6183 


5632 

4534 
2299 
2268 
2367 
^S» 
2279 
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MILLS  AND  MILL-DAMS— OmeltkJecf. 

notice  by  poblication 2271 

damage  to  pablic  lands 2272 

sMkiog  of  Jury  to  appraise 2273 

sheriff  instmct  jury  in 2274 

report  of  jary  to  assess ', 2275 

procedure  in  court,  new  parties « 2276 

liow  issues  made  up 2277 

when  leave  granted  by  court 2278 

petition  for  damage 2280 

party  licensed  commence  work  or  forfeit...  2281 

only  allowed  if  of  public  utility 2282 

damages  once  assessed  a  bar 2283 

damage  to  imblio  lands,  how  collected 2284 

damage  to  infant's  lands. 2285 

costs  in  proceedings 2286 

how  vacancy  in  jury  filled 2287 

sheriff  report  Juror  in  default 2288 

juror  in  default  in  contempt 2288 

fees  of  jurors  in  « 2289 

protection  of 2290 

damage  caused  by  embankments 2291 

penalty  for  injuring  embankment 2292 

toU  mills  public  mills 2293 

duties  of  miller  no  discrimination 2294 

rates  of  toll  to  be  posted  up.. 2295 

miller  keep  accurate  measures 2296 

liability  of  miller  for  grain,  etc 2297 

penalty  for  taking  too  much  toll 2298 

how  public  mill  changed  into  private 2299 

MINE 

child  not  employed  in,  except 2080 

MINERAL  WATERS.. ..'. 5729  to  573^ 

MINERALS 2300  to  2305 

preserve  strata  of  earth.. 2302 

MINING  COMPANIES 

statement  forassessors 3928 

MINISTER  OF  GOSPEL 

what  communications  to,  confidential 4853 

MINK 

when  unlawful  to  trap 5665 

MINOR 

who  is  a 1465 

parents  the  natural  guardians  1470 

testamentary  guardian 1475 

guardians  of,  appointed  by  probate  court,  1466 
over  fourteen  nominate  his  own  guardian,  1467 

must  have  consent  to  marriage 139S 

county  court  jurisdiction  over  estates  of...  1078 

support  of,  from  intestate  estate 1235 

allowance  for  support  of. 1347 

canaotactas  executor.. 1227 


sscaoM 
MINOR— OmoftuM. 

may  sue  for  damage  to  real  estate 5184 

how  served  with  summons^ 4614 

service  on,  in  jueftice  court 5384  4 

answer  for,  deny 4647 

when  action  by,  barred 4553 

adoption  of.    See  Adoption 5263  to  5238 

land  of,  taken  by  railroad 524 

new  guardian  sue  on  bond  of  old 1362 

'  under  sixteen  not  a  tramp 5868 

penalty  for  showing  immoral  pictures,  etc  5862 

tobacco  to,  penalty 5853,  5854 

allowing  to  play  billiards,  penalty  5818 

enticing  to  gamble,  penalty.^ 5816 

sale  of  liquor  to,  unlawful 2180 

voting  by,  penalty 5778 

See  Guardians 1465  to  1538 

expenses  where  it  has  a  separate  estate. ...  1474 

lands  of,  sold 1386 

when  action  to  recover  land  sold,  barred...  1177 
harboring  in  house  of  ill-&me,  penalty, 

5804  to  5808 
MISCARRIAGE 
penalty  for  inducing 5618 

MISCELLANEOUS  RECORD 
kept  by  register 3166 

MISDEMEANOR 

what  is  a. 5873 

when  tried  in  absence  of  defendant 6091 

plea  of,  guilty  in 5940 

,  error  to  district  court  in 6141 

security  for  coats  in 5913 

costs  for,  not  paid  by  county 6166 

when  costs  in  paid  by  county 6179 

recognizance,  suspension  of  sentence 6133 

to  drive  off  stock  with  a  herd  is  a. 89 

trespass  by  herd  is  a 92 

to  record  wrong  brand  is  a 74 

injuring  shade  tree  is  a» 68 

trespass  by  man  or  dog  is  a <...51, 52 

firaud  in  sale  of  butter  or  cheese  is  a..  ...67  to  69 

MISJOINDER 
effect  of  demurrer  on 4637 

MISNOMER 

not  fatal  in  indictment 6040 

plea  of,  to  indictment 6072 

MISTAKE 
of  clerk  not  ground  of  error. 5136 

MODEL  FARM 
land  for 3671 

MODERATOR,  SCHOOL 
powers,  duty 3559 
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MODERATOR,  SCHOOL— C*ndi«fe<«. 

»See  Public  Instruction 3548 

keep  warrant  rec6rd 3574 

^     of  town  meeting 965 

MONEY 

denomination  of. 2306 

in  criminal  law  means 5699 

MONUMENTS 

established  by  sarveyor 318^ 

unlawful  to  deface 5685,  5686 

MORTGAGES 

executed  without  priyateseal  valid 4418 

take  effect  when  ^ 4340 

when  deed  is  a 4349 

record  kept  by  register 3161 

register  kept  by  register 3162 

indebtedness  record  kept  by  register 3168 

form 3170 

effect  of  record  of  assignment  of 4363 

■atisfied  on  record 4350 

favor  of  state  transferred  to  purchaser 4301 

street  railway  may  make 632 

railroad  may  make 609 

by  railroad,  effect  and  force  of. 611 

by  railroad  may  cover  future  acquired 

property 612 

by  foreign  railroad  legalized 551  to  554 

by  union   depot  company  cover    ftiture 

property 621 

of  real  estate  by  religious  society 704 

of  lands  of  deceased,  how 1390 

action  on,  barred  in  ten  years 4542 

foreclosure ....5312  to  5328 

where  brought 5312 

powers  of  court  in 5313,  5314 

no  proceedings  at  law  while  pending ....  5315 

who  parties  to 5316 

petition  state  as  to  proceeding  at  law. ...  5317 

when  previous  judgment  bars 5318 

all  sales  in,  bysheriff  or 5319 

deeds  executed  by  sheriff,  effect 5320 

application  of  proceeds 5321 

•urplus  when  put  out  at  interest 5322 

dismissed  when  part  due  paid.. 5323 

after  decree,  stay  by  pay  ment  of  amoun  t 

due 5324 

when  only  part  of  property  sold 6325 

further  default,  order  of  sale 5326 

whole  premises  sold,  when 5327 

how  proceeds  of,  disposed  of. 5328 

interest  in,  of  deceased  foreclosed 1266 

lands  of  deceased  sold  subject  to 1167 

Stay  of  sale 6004 


MORTGAGES— CbncZikW. 
satisfied  on  foreclosure,  district  clerk  no- 
tify county  clerk 3127 

MORTGAGES  OF  CHATTELS 

See  Chattel  Mobtgagbs 307  to  J16 

must  be  filed ^ 1796 

mortgagee  may  bid  at  sale  of. — ZVi 

MORTGAGOR 

retains  legal  title • 4379 

MOSHER 

lessee  of  convict  labor 34S4 

MOTION 

what  it  is SlOef 

several  objects  in  one. - 5109 

notice  of. 51I(» 

notice  of,  how  served 5111,  oil- 
to  strike  needs  no  notice 51U 

to  correct  clerical  errors 514& 

to  discharge  attachment ^ 474o 

allowable  in  county  court 10^« 

costs  on... 5163  to 5171 

MOUNTAIN  LIONS 
bounty  for  killing. 216  to  222 

MOUNTAIN  SHEEP 
when  unlawful  to  kill 5667 

MULES 

marks  and  brands  of. 78  to  85 

when,  may  be  gelded. 12S 

MUNICIPAL  CORPORATION 
25,000  to  100,000.     Set  CiriKS.  A...24«3  to  2596 

10,000  to  25,000.    Set  CiTiKS,  B 2596  to  2711 

second  class  cities,  5,000  to  25,000,  2721  to  2^0 
second  class,  B,  1,000  to  5,000.  See  CmBS, 

2821  to  2860 
cities  and  villages.     See  CmES  Second 

Class,  and  Yillaobs 2877  to  2913 

city  and  village  plats.    S^e  Yillaoks, 

2922to2f35 

See  YnxAGES. 28S1  to  2871 

consolidation  and  annexation 2914  to  2921 

property  of,  exempt  from  taxation.. 389& 

judgments  against,  how  paid... 4112  te  4116 

constitutional  provision p.  It 

MUNICIPAL  BONDS 
S^e  Public  Finance 4126  to  423 

MUNICIPAL  INDEBTEDNESS 
compromise  of.. 4152  to  4t5«  ^ 

MURDER 

special  proceeding  when  committed €174 

reward  by  governor. 6175 

tried  in  county  where  blow  or  poison  giTen,  617T 

Digitized  byCjOOQlC 


INDEX. 


1301 


tEcnoN 

MURDER  -Concluded. 

IQ  first  degree.^ ^ 5579 

in  second  deg^ee^ 5580 

assanlt  to  commit 5590 

verdict  of,  fix  degree  of , 6117 

MURDERER 

reprieve  of,  conditionally 6190  to  6192 

condemned,  appear  to  be  insane 6185  to  6186 

execution  on  a  recapture 6193 

MUSKRAT 
when  unlawful  to  trap 5665 

MUTUAL  INSURANCE  COMPANIES, 

451  to  469 

who  may  organize 451 

how  formed. 452 

number  of  directors 453 

policy-holders  elect  officers.^ 454 

officers  give  bonds 455 

powers  and  duties,  by-laws^ 456 

qualification  or  members.. '., 457 

restricted  to  detached  property 458 

may  classify  risks  as  to 459 

shall  not  insure  beyond  limits 460 

duties  of  parties  sustaining  loss 461 

assessment  made,  when.. 462 

notiee  of  assessment  to  be  sent 463 

may  sue  or  be  sued  by  members 464 

secretary  to  make  annual  statement 465 

member  naay  withdraw,  how 466 

officer  make  report  to  auditor... 467 

only  make  assessments  to  meet  loss 469 

company  heretofore  organized,  how  accept 

this  act.. 468 

notes  taken  by «, 397 

assessment  for  lose.^ 398 

NAME 

of  defendant,  what  sufficient 4559 

wrong,  in  indictment 6040 

NAMES 

generally.^ 2964  to  2967 

district  court  change  persons  and  towns...  2964 
procedure  to  change '296o 

NANCE  COUNTY 

boundary  « 790 

lands  attached  to 791 

NATIONAL  BANKS 
not  affected  bystate  law 305 

NATIONAL  GUARD 
See  Militia.. 2210 

NATURE 
crime  against 5858 


■xcnoN 
NEBRASKA 

territory  organized p.  31 

state  enabling  act. p.  37 

admission.. p.  40 

proclamation  of  admission p.  43 

constitution  of,  1866 p.  43 

constitution  of,  1875.. p,  54 

NEBRASKA  HUMANE  SOCIETY 
charge  of  minors  in  house  of  ill-fame, 

5804  to  5808 

NEBRASKA  NATIONAL  GUARD 
-Sec  Militia  2210 

NEBRASKA    STATE   HISTORICAL    SO- 
CIETY   4419  to  44M 

NEBRASKA  UNIVERSITY 
may  reorganize 680 

NECESSARIES 
claim  for,  no  exemptions 506X 

NEGOTIABLE  INSTRUMENTS 2968  to  2970 

what  are 2968 

three  days' grace  on 2970 

protest  of  » 2973 

public  holidays,  effect  of. 2975 

defenses  to 2971 

evideuce  admissible *•..  2970 

endorsee  may  sue  thereon 2960 

NEGRO 
rights  gaaranteed 317, 318 

NEMAHA  COUNTY 
boundary 790 

NEW  PARTIES 

to  judgments 4990 

when  brought  in 4643  to  4646 

NEWSPAPER 
publish  notiee  of  secret  drug,  etc,  penalty,  5624 

NEW  TRIAL 

See  Trial 4835  to  4830 

application  for,  how  made 6120 

what  grounds  supported  by  affidavit.. 6121 

motions  in  arrest  of  judgment 6122,  6123 

motions  for,  by  accused 6110 

See  Justice  Pbacb 5454,  5456 

NEXT  FRIEND 
petition  for  divorce  of  insane 1460 

NINE-PIN  ALLEY 
liquor  seller  keeping,  penalty 5817 

NIOBRARA,  FORT 
United  States  jurisdiction  over 3877  to  3870 

NITROGLYCERINE 
how  transported  and  manufactured,  5833  to  5836 

control  over,  by  county .,.♦ 044 
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•ECTION 

NOMINATION 

of  camdidates,  bow.. 1747 

oertiicatosof,  to  bo  filed 1753 

of  candidates  by  petition  „ 1750 

how  declined .....y 1755 

NON  COMPOS 
cannot  vote« -  1585 

NON  OBSTANTE  VEREDICTO 
jndgment 4965 

NON-RESIDENT  PLAINTIFF 

aecaritj  for  coets  bj....... 5156,  5571 

where  sned 4595 

notice  where  land  of,  takeii  bj  railroad....    525 
condemnation  of  land  of. 932 

NORFOLK  HOSPITAL  FOR  INSANE 3423 

NORMAL  INSTITUTES 

See  PuBLio  Instbuotion 3627  to  3632 

for  teachers.    5ee  Publio  Instbcction...  3610 

NORMAL  SCHOOL 
See  PuBUO  Instbuotion 3648  to  3663 

NOTARIES  PUBLIC 3214  to  3227 

how  appointed,  bj  governor 3214 

commission  of 3215 

bond  and  oath  filed ^..  3216 

•nreties  on  bond  jostify 3217 

•iBcialseal,  record  of 3218 

powers  of.. 3219 

liable  on  bond  for  misconduct 3221 

official  record,  how  closed  up 3222 

clerk  liable  for  fisdlnre  in  dnty  to 3223 

irregnlarities  in  acknowledgment  by.. 3224 

Tacancyin  office  of.. 3225 

fees  for  commission 3226 

how  tried  for  malfeasance 3227 

protest  by,  is  evidence. 4869 

acknowledgment    See  Real  Pbopertt, 

4324  to  4365 

may  take  deposition 3220,  4894 

fees. for  taking  depositions 4908 

fees  of,  generally , 3024 

NOTE 

negotiable,  execution  of,  presumed  unless,  5573 

•nit  on,  by  initials  of  defendant 4559 

negotiable,  endorsed  on,  when  judgment 

given 5572 

negotiable,  forging 5738 

negotiable,  stealing  or  destroying 5699 

NOTES  AND  BILLS 

5100  NEGOTIABLB   lNSTRUMBNTS....2968t0  2976 

•*NOT  FOUND" 
when  constable  return 5551 


NOTICE,  ETC. 

how  proved.. ,.• 49S3  to4927 

NOTICE  OF  APPLICATION 

for  tax  deed ^...•— .....  4022 

NUCKOLI^  COUNTY 

boundary ^...^    7S3 

NUISANCE 

penalty  for .^ 5821 

erecting  or  maintaining 5839 

removal  from  fair  grounds ; i7 

house  of  ill-fame  is  a 6801 

unclean  distillery  is  a.. •«..•••  5827 

NUMBER 
singular,  includes  both.. 6872 

NUMERICAL  INDEX 
kept  by  register 3163 

NUNCUPATIVE  WILL 

when  proved 1188 

proved  by 'three  witnesses 1187 

NURSERY  STOCK 
how  assessed ^ 3910 

OATH 

includes  affirmation ^ 6872 

false,  perjury 5748 

of  admission  of  attorney 280 

to  grand  jury.. 6022,  6023 

official,  form  of. 2978 

OATHS  AND  AFFIRMATIONS.. 2977 

administered  by  secretary  of  state. 3090 

administered  by  auditor »- 3072 

administered  by  state  treasurer 3094 

by  board  of  transportation •^,..  451S 

county  superintendent  administer,  when...  3S7i 

by  register  of  deeds 3156 

by  county  clerks 3125 

by  justice  peace 5374 

OATS 
thirty-two  pounds  to  bnsheL 4534 

OBSCENE  LITERATUliE 

unlawful  to  sell,  etc ^5859  to  5864 

OBSTETRICS 

who  practice.    See  Public  Hsalth, 

3285  to  3299 
OCCUPANTS 

of  land*  who  are. , 4381 

OCCUPYING  CLAIMANTS 

See  Real  Pbobbrty 4380  to  4390 

who  receive  benefit  as 5178 

ODD  FELLOWS.  INDEPENDENT  ORDER  OF 
incorporated • 667 
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OFFAL 

of  packing  house,  etc,  nuisance 5826 

OFFER 

to  confess  judgments... 5106,  5107 

to  confess  in  justice  court 5475 

to  compromise  suit. 5101,  5102 

OFFICE 

▼acancies  in^ 1683 

howfilled« 1685 

bow  resigned 1684 

▼acanoiesin,  bow  filled 1688  to  1690 

right  to,  how  tested.     See   Quo    Wae- 
BAHia. 5237  to  5262 

OFFICERS.. , 2978  to  3227 

iMnds  of  state,  form  of... 2979 

form  of  hondsof  county 2980 

tmnds  of  city  and  Tillage,  form 2981 

oath  endorsed  on  bond  filed,  when 2982 

IwDds  of,  who  approve 2983 

bonds  of,  approved  by  county  board 2984 

three  sureties  on  bonds  of  state.. 2985 

bonds  of  other,  at  least  two  sureties.. 2986 

all  bonds  of,  to  be  recorded,  copies  of. 2987 

approral  of  bonds  of,  endorsed  thereon. ...  2988 

9bligations of  hondsof.. 2989 

irregularities  in,  do  not  Titiate  bond 2990 

who  cannot  sign  bond  of. 2991 

failure  to  give  bond  vacates  office 2992 

to  fill  vacancy,  give  bond 2993 

re-elected  or  hold  over,  give  bond ;  2994 

no  person  surety  for  more  than  twice 2996 

penalties  in  bonds  of. 2996 

not  named  and  deputies,  bonds  of.. 2997 

responsibility  of. 2998 

bonds  of  those  handling  public  funds 2998 

bonds  of  receivers,  administrators,  etc 2999 

bonds,  acts  repealed 3000 

bonds,  application  of  act 3001 

fees  of. 3002  to  3047 

clerk  of  supreme  court 3003 

derk  of  district  court 3004 

register  in  ehanoery 3005 

sherifft. 3006  to  3010 

appraisers  in  attachment 3009 

constables  and  justices  in  criminal  cases,  3010 

oeroner 3011 

county  judge 3012 

master  in  chancery.. 3013 

jnsticeof  the  peace 3014 

oenstable  same  assherifif...... 3015 

county  clerk 3016  to  :J020 

•arveyor '5021 

printer 'mn 


SECnON 

OFFICERS— Continued. 

fees  of  interpreters  or  translators 3028 

notaries 3024 

county  treasurer. 3025 

assessor ...^ 3026 

county  commissioners 3027 

for  jury,  when  taxed 3028,  30>9 

all,  entered  and  taxed 3028,3029 

may  be  required  in  advance 3041 

must  give  bill  of  items  of. 3032 

keep  table  of,  posted  up 3035 

bailifl^ 3036 

demand  price  of  revenue  stamps  used...  3037 

board  of  election  and  canvassers 3039 

grand  and  petit  juries 3040 

witnesses  district  court 3041 

witnesses  in  justice's  and  county  court,  3042 
limitation  on,  kept  by  county  officers...  3043 

eounty  officers  report,  quarterly 3044 

fee  book  to  be  kept  by 3045 

return  fees  upon  all  process  » 3033 

penalty  for  asking  excessive 3034 

oath  to  account  for  salary 3038 

penalty  for  not  keeping  correct  list  of..... 3046 

secretary  of  state 3086 

excess  of,  go  into  general  fund 3047 

public  records  subject  to  examination 3048 

state  executive  officers 3049  to  3104 

governor  custodian  of  state  property 3049 

report  to  governor... 3050 

all  commissions  signed  by  the  governor....  3051 
thanksgiving  proclamation  by  governor...  3051 

private  secretary  of  governor 305^ 

attorney  general 3054  to  3060 

appear  for  state 3054 

prosecute  official  bond 3055 

advise  district  attorney 3056 

prepare  cen tracts  for  executive  officers, 

report  to  legislature 3067 

moi^ey  received  by,  paid  to  treasurer....  3058 

keep  a  register  of  all  cases 3059 

appoint  deputy 3060 

anditor  of  public  accounts 3061  to  3075 

reside  and  keep  office  at  capital 3061 

general  accountant  of  state 3062 

make  report  of  what 3063 

duties  of. 3064 

county  treasurers  settle  with 3065 

pass  on  all  claims  against  state 3066 

•  take  testimony  on  claims 3067 

preserve  all  vouchers,  etc 3068 

draw  warrants  on  treasury,  when 3069 

refer  claim  to  legislature,  when 3079 

report  all  county  treasurers  delinquent,  3071 
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OFFICERS— Omtfntied. 

ftaditor  pablic  acoonntB  admiDister  oaths,  3072 

all  books,  letters, etc, of^  open  to  iuspec- 

tion 3073 

appoint  depnty 3074 

seal  of  office ' 3076 

commissioner  of  public  lands  and  build- 
ings  3076  to  3083 

may  appoint  a  deputy 3076 

seal  of  office 3077 

all  land  records  kept  by 3078 

constitutional  duties 3079 

custody  of  United  States  field  notes,  etc  3080 

preserTe  all  field  notes,  etc 3082 

who  free  access  to  records  of. 3083 

secretary  of  state., 3084  to  3090 

care  of  all  laws,  records,  etc 3084 

all  public  documents  delivered  to 3085 

fees  of 3086 

duties  of. 3087 

appoint  deputy 3088 

salary  of  deputy^ j. 3089 

administer  oaths 3090 

deliyer  reports  to  whom 3101 

treasurer  of  state 3091  to  3098 

duties  of 3092 

all  books  and  papers  ef,  open  to  inspec- 
tion    3093 

administer  oaths 3094 

keep  a  seal • 3095 

penalty  for  refusing  to  pay  warrant 3096 

may  appoint  deputy 3097 

all  property  delivered  to  successor^......  3098 

fiscal  year 3099 

reporteof,  published 3100 

reports  ef,  in  state  library,  bound  together, 

3101,  3102 

all  officers  schedule  property  in  report 3103 

penalty  for  false  report  by 3104 

county 3105  to  3205 

(county)  attorney 3105  to  3117 

election  and  term  of. 3105 

duty  to  appear  for  state  and  county 3106 

appear  before  magistrate  when «...  3107 

advise  county  officers 3108 

salary  graded 3109 

appoint  deputies  when 3110 

court  appoint,  when 3111 

no  fee  or  reward,  except  salary 3112 

give  duplicate  receipts  for  all  moneys...  3113 

attend  upon  grand  jury 3114 

vacancy  in  office,  how  filled 3115 

''presecutimg,"     censtrued     to     mean 
**county" 3116 1 


OFFICERS— amttnited. 

county  clerk. 3118  to  3198 

office  at  county  seat,  duties.. 3118.  3119 

when  issue  warrants,  record  oi 31^ 

keep  official  bond  record 3121 

keep  road  record 3122 

keep  account  vdth  treasurer 3133 

report  to  secretary  of  state 3124 

administer  oaths 3125 

oaths  and  acknowledgments  taken  by, 

declared  valid.. 3126 

enter  notice  of  satisfaction  of  mortgafEe 

from  district  derk  - 3127 

coroner 3129  to  3150 

hold  inquest  when 3130 

warrant  issued  by,  for  jury 3131 

constable  summon  jury  for.. 3132 

fill  vacancy  in  jury 3133 

juror  of,  failing  to  appear  fined 3134 

subpcDuaJwitnesses 3135 

oath  to  witnesses Z\^ 

recognize  witnesses  to  appear.. 3137 

yerdict  of  jury 313^* 

order  arrest  verbally  when 3139 

warrant  of  arrest 3140,3141 

return  to  district  court  his  doings 314^ 

take  charge  of  property  of  deceased  «...  3143 

deliver  body  to  friends 3144 

in  absence  of  sberifif  act 3146 

may  summon  surgeons 3146 

issue  warrant  at  request  of  migority  of 

jury 3147 

force  of  verdict  of  jury 314^ 

act  as  sheriff  in  his  absence.. 3129, 3149 

act  when  sheriff  interested 3150 

clerk  district  court  direct  process  to  coro- 
ner when ; ».  3156 

register  of  deeds.. 3151  to  3172 

when  elected,  fees 3151 

room  for,  provided  by  coun^. -  3153 

county  clerk  is  ex-officio 3153 

keep  a  record  of  all  instruments  filed...  3154 

official  seal  of.. 3153 

acknowledgments  and  oaths  before 3156 

keep  all  records,  plat8,  maps,  etc 3157 

form  of  grantor  and  grantee  index 3158 

what  shown  in  grantor  and  grantee  in- 
dex    3159 

endorse  on  each  instrument  time  of  fil- 
ing, etc 3160 

different  set  of  books  for  mortgages  and 

deeds.. 3161 

keep  mechanic's  lien  record.. 3162 

keep  numerical  index,  form 3163 
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what  eatered  on  DQmerieftl  index 3164 

€Bd«i8e  entry  on  the  instrnment.. 3165 

keep  miscellaneons  records 3166 

what  indexes  kept  bj 3167 

keep  mortgage  indebtedness  record 3168 

form  of  ^ 3170 

penalty  for  neglect  of  daty 3171 

•heriff 3173  to  3183 

execute  all  process.. 3173 

disobedience  of   process,    contempt  of  , 

oonrt 3174 

charge  of  jaU 3176 

is  a  conservator  of  tbe  peace 3176 

attend  upon  coort  when,  assistance 3177 

or  deputy  cannot  act  as  attorney 3178 

cannot  purchase  property  at  legal  sale...  3179 
may  execute  process  after  expiration  of 

term  « 3180 

deliver  over  to  his  successor  property 

and  prisoners 3181 

appoint  special  deputy  to  serve  process,  3182 
return  by  special  deputy.. 3183 

surveyor  of  county.. 3184  to  3188 

make  all  surveys  in  county 3184 

record  of  all  surveys  in  book 3185 

record  of,  show  metes  and  bounds 3186 

chainmen  must  be  disinterested 3187 

establish  monuments,  witness  trees,  etc.  3188 

county  treasurer.. 4 3189  to  3196 

duties,  receive  and  pay  out  money 3189 

pay  warrants,  or  endorse  on,  why 3190 

additional  duties 3191 

removed  for  failure  to  account. 3192 

give  duplicate  receipts  when 3193 

eemi-annual  statement  published 3194 

semi-annual  statement  show  what.. 3195 

pay  for  printing  statement 3196 

removal  of  county  officers.   B»t  Officbbs, 

V 3197  to  3206 

causes  of  removal 3197 

any  person  make  complaint  for 3198 

procedure  in  cases  of 3199 

complaint  contain  what. 3200 

summons  in,  contents  of 3201 

DO  answer  necessary 3202 

pleadings  in  removal  cases 3202 

trial  and  judgment  in 3203 

both  parties  liable  for  costs 3204 

costs,  how  taxed  in  removal  cases 3204 

court  supply  place  when 3205 

deputies 3206  to  3213 

who  may  appoint 3206 

powers  and  duties  of.. 3207 


OFFICERS— OwksliMfeil. 

deputies,  who  cannot  be 3208 

oath  of. 3210 

when  county  pay 3211 

clerks  take  acknowledgments.. 3212 

notaries  public.    Sw  Notaries... »3214  to  3227 

all  county,  must  settle  with  county... 887 

neglect  of  duty  by,  penalty... 6772 

act  as,  without  authority,  penalty... 6761 

when  different,  elected 1588 

communication  to,  when  privileged 4855 

action  against,  where  brought 4590 

hold  until  successor  qualifies 1686 

defado,  acts  of  valid  in  taxing 4034 

one,  cannot  take  prisoner  from  another...  5989 

OFFICIAL  BALLOT 
form  of.. , 1776 

OFFICIAL  BOND 

iS^«  Officbbs 2978  to  3001 

record  of. 3121 

action  on 5189  to  5190 

action  on,  barred  In  ten  years.. 4550 

suit  on 4567 

action  on,  where  brought ....% 4590 

OFFICIAL  OATH 
form  of.. •« 2978 

OFFSET 

allowed  in  action  by  state 4313 

iu  settlement  of  estates 1280  to  1289 

il^rted  to  court  by  commission 1302 

not  affected  by  dismissal 4956 

OGALALLA 
experimental  station 12 

OILS 

See  iLLTTMINATINa  OiLS 1985  to  2007 

explosive,  control  over,  by  county 944 

OLEOMARGARINE 
must  be  marked 67  to  69 

OMAHA  MIUTARY  POST 

jurisdiction  ceded 3885  to  3888 

ONIONS 

fifty-seven  pounds  to  bushel 4534 

ONION  SETS 

twenty-five  pounds  to  bushel 4534 

OPERA  HOUSE 
doors  swing  out 5839 

OPINIONS 

by  supreme  court 5133 

of  supreme  court,  written ', 1032 

OPPRESSION 

by  officer,  penalty 5753 
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ORAL  EXAMINATION 
deflaed. 


nonoN 


...4889 


ORCHABD 
fence  unlawful  to  throw  down  , 


5687 


ORDER 

of  court,  what  is 5114 

made  out  of  court,  when  entered 6115 

what  is  a  final.. 5117 

of  sale  of  land  of  deceased  » 1147 

of  deliTeiy  in  reploTln,  state  what.. 4691 

in  replevin  toother  county,  several  orders,  4704 

of  injunction,  when  issued,  etc 4772 

#f  attachment,  commands  of. 4711 

of  court  grantiBg  attachment  before  due, 

4754  to  4769 

ORDINANCES 
how  passed  in  metropolitan  oily. 2426 

ORGANIC  ACT ^ p.  31 

ORIOLE 
penalty  for  killinf........^....- 6664 

OSAGE  FENCE 
lawftil ^ 49 

,  OSAGE  ORANGE  SEED 

thirty-two  pounds  to  boshel 4634 

OTOE  COUNTY 
boundary - 794 

OTTER 

when  unlawftil  to  trap  « •• ft65 

OUSTER 

Judgments  of,  in  election  cases 1678 

when  judgments    o£     See  Quo   Wae- 

BAKTO ; 5249 

OVERFLOW 

county  to  protect  against 940 

OVERFLOWED  LANDS 

damages  for.    See  Milib.. 2280 

OVERSEERS 

of  roads.    See  Hiqhwats 1893 

must  preserve  road  law 1927 

penalty  for  neglect  of  roads. 1869 

notify  polls  to  work 1907 

notify  polls  to  work  out  tax 1892 

enter  acfjoining  land  to  drain  road 1887 

open  and  work  new •.,; 1845 

of  poor,  supervlBors  arc 981 

PANEL 
of  jurors  in  district  court,  how  filled 5215 

PARADE 
Bee  Militia •«.«m 2248 


SBcmw 
PARDONS 

reprisTes,  etc 6197  to  6206 

two  issued  each  July  4 6204  to  6206 

restore  ciril  rights^ 5^5 

PARENTS 

the  natural  guardian  of  children 1470 

support  ohildren» 2256 

PARK  COMMISSIONERS ., 2411 

PARKS 
in  cities  and  villages.. 2941 

PARTIES 

to  suits,  who  may  he» 4573,  4574 

to  suits,  how  joined • 4575 

when  the  court  order  new 4579 

who  may  intervene. 4580  to  45S6 

substitution  of,  for  officer. 456S 

on  appeal  same  as  on  first  trial 5481 

when  one  defend  or  sue  for  alL 4576 

PARTITION 

action  of. 5269  to  6311 

petition  contain  what 5269 

unknown  owners. 6270 

who  parties  to... 5271 

lienson  part  only 6372 

answers  by  defendants.,.^...^ 5373 

joint  reply. 6S74 

issues  tried,  costs. 6975 

proof  of  title  filed  with  clerk..., 8276 

when  statements  taken  as  true 6277 

judgment  confirm  shares,  etc 62^ 

referees  to  make , 5279 

allotment  to  individuals 5280 

report  unable  to  divide 5281 

property  sold  in  such  case 6282 

referees  give  bond  to  sell 5283 

notice  and  conduct  of  sale 5284 

referees  report  sale 5285 

clerk  report  incumbrance ^  5386 

referee  to  report  on  incumbrance 5287 

incumbrances,  amount,  etc,» 5288  to  5393 

estate  for  life,  how  disposed  of. 5293 

not  delayed  by  incumbrances 5294 

when  security  required  from  beoefimaries,  5295 

conveyances  by  the  referees ^ 5296 

conveyances,  validity  of,  eto. 5297 

share  of  husband  and  wife  when  invested,  ^98 

sale  disapproved,  money  returned 5299 

shares  marked  by  monuments 5309 

report  of  referees  contain  what »...  5301 

when  shares  determined  by  lot 6303 

one  part  partitioned  and  one  sold,  when  ...  5308 

how  defendant  in,  served 5306 

second  reference  on  good  cause ^  B3H 
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jtidgmeot  on  the  report 5305 

jadgmentin,  evidence  of  what 5307 

costs,  how  paid 53Q8 

incumbrancer  may  appear  for  owner,  when,  5309 

contingent  interests 5310 

share  of  absent  owner  retained  or  invested,  5311 

action  for,  where  broaght 4587 

of  estates 1347  to  1353 

bnrial  groanda  not  subject  to 725 

PAETNERS.    See  Pabtnership 3228  to  3255 

settlement  of  affairs  when  one  deceased, 

1386  to  1389 

PARTNERSHIPS 3228  to  3255 

must  file  certificate  of. 3228 

certificate  of^  recorded 3229 

penalty  for  failing  to  file  certificate 3230 

special,  limited  rights  and  powers. 3231 

general  and  special  partners 3232 

general  partner  only,  transact  business,  3233 

certificate  of  show  what 3234 

certificate  of  acknowledged 3235 

certificate  filed  with  county  clerk 3236 

affidavit  filed  show  what 3237 

effect  of  false  statement  in  certificate  ...  3238 

terms  of  special,  to  be  published 3239 

how  publication  proved 3240 

renewal  or  continuance  of 3241 

alteration  of  terms  a  dissolution 3242 

firm  name  of  a. 3243 

how  sued  « 3244 

■pedal  partner  cannot  draw  out  capital,  3245 
capital  drawn  out  by  special, replaced...  3246 

special  partner  examine  business 3247 

liability  of  members  to  each  other.. 3248 

penalty  for  fraud  by  members 3249 

•    transfer  of  property  by,  void,  when 3250 

member  liable  to  indictment  for  fraud...  3249 

assignment  by,  void  when 3251 

liability  of  special  for  fraud.. 3252 

special  claim  against  insolvent 3253 

no  dissolution  without  notice 3254 

fees  of  derk  for  recording 3255 

county  clerk  fees  in  partnerships 3253 

sued  by  what  name 4560 

how  served 4561 

how  property  of  members  of,  charged 4563 

frauds  in 5722 

forming  trust,  liability 4445 

manipulating  prices,  penalty 5850  to  5852 

PASSENGER 
rates  on  railroads 580  to  586 
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put  off  train  for  not  paying... 686 

liability  of  company  for  damage  to 572,  573 

PASTURE 
penalty  for  taking  animal  from 5660 

PATENT 

United  States,  for  land  recorded 4364 

for  saline  lands  sold 3796 

medicines  not  under  pharmacy  act. 3316 

PATENTS 
letters  of,  vacated  by  quo  warranto 5262 

PAUPERS 3256  to  3278 

by  whom  supported 3256 

children  first  called  upon  to  support 3257 

relative  refuse  county  support • 3258 

justices  overseers  of 3259 

physician  for 3259 

duty  of  overseers  of. 3260 

overseer*s  report 3261 

expense  of,  paid  by  county 3262 

bond  by  person  in  charge  of.. 3260  to  3263 

county  commissioners  charge  of. 3264 

overseers,  how  fix  pay  for  care  of. 3265 

where  chargeable 3266 

non-resident,  how  cared  for 3267 

claim  of  one  county  against  another.. 3268 

sudden  sickness  or  death 3269 

meaning  of  ^* residence"  ^ 3270 

penalty  for  shipping  in 3271 

'county  poor-house. 3272 

county  farm  for... 3273 

donations,  tax  levy  for  poor-house 3274 

erection  of  poor-house 3275 

poor-house,  authority  of  overseers  cease...  3276> 

title  to  poor-house,  etc,  in  county.. 3277 

appropriation  for  poor-farm 3278 

bodies  of  unclaimed,  dissected 3299 

PAVING 

by  county  board -.  1812 

in  cities.    See  Citie& 

PAWNBROKER 
who  is;  statement  for  assessor. 3927 

PAWNEE  COUNTY 
boundary 795 

PEACHES 
dried,  thirty-three  pounds  to  bushel 4584 

PEAS 
sixty  pounds  to  bushel 4534 

PEDDLER 

license  to,  state .* 4051 

issued  by  county 4052 
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PEDIGREE 
false,  penalty , ,..• 5849 

PENAL  INSTITUTIONS    • 
See  Public  Institutions,  II 3435  to  3484 

PENALTIES 

go  to  school  fand 4290,  4292 

apportioned  to  schools 3836 

PENALTY 

action  to  recoTer,  barred  in  one  year 4549 

for  violating  oiyil  rights  act 317  to  318 

recoverable  by  heirs 5992 

for  violation  of  acknowledging  act 4365 

on  protest  of  bill 2974 

for  violating  exemption  law 5064,  5067 

action  for,  where  brought 4590 

Cor  false  report  by  state  officer  3104 

for  refusing  to  pay  warrant  by  state  treas- 
urer   3096 

felony  for  state  treasurer  to  profit  out  of 

state  funds. .^ 4273 

for  state  treasurer  fail  to  dei>os{t  funds  ...  4274 
felony  for  county  treasurer  to  make  profit 

out  of  funds 4278 

for  failure  of  treasurer  to  properly  keep 

cash  book 4262 

for  failure  to  register  warrants  in  order  ...  4265 
for  failure  to   notify  holder  of   warrant 

that  money  is  on  hand  to  pay.. 4264 

for  failure  to  cancel  paid  bond 4135 

for  failure  to  hold  tax  sale 4013 

for  purchase  at  sale  by  treasurer 4014 

for   county   officer   being   interested    in 

county  contract 896 

for  county  officer's  failure  to  settle 889 

on  city  officers  interested  in  contracts,  2962, 2963 

for  failure  to  keep  fee  book 3046 

for  excessive  fees 3034 

for  return  of  scl^edule  not  sworn  to 3919 

for  false  answer  to  assessor 3921 

for  false  schedule  of  property.. 3939 

if  agent  of  corporation  do  not  pay  tax 4042 

removing  property  to  avoid  assessment 4084 

for  failure  to  levy  special  tax  to  pay  judg- 
ment   4116 

tax  revert  when 4105 

for  fraud  by  partners 3249 

for  selling  or  removing  mortgaged  prop- 
erty « 315,  316 

for  failure  to  discharge  chattel  mortgage...  1797 

for  neglect  to  discharge  mortgage 4353 

for  failing  to  file  partnership  certificate.....  3230 

for  selling  lifts  before  record  of  plat 2934 

for  treasurer  using  school  money «. 3641 


PENALTY— Omtintt^i. 

for  injury  to  school  lands. 

for  disturbing  school  meeting 3561 

for  violation  of  compulsory  school  act 3757 

for  violating  quarantine 158, 163 

for  importing  diseased  stock 136 

for  delaying  veterinarian 157 

for  importing  infected  sheep 184 

for  violation  of  sheep  inspection  rules 181 

for  fraud  under  warehouse  law 4504 

for  fraud  in  warehouse  receipts 4475 

for  personating  grain  inspector 4498 

for  running  elevator  without  license •.  4483 

for  fraud  in  grain  inspection 4499 

for  hindering  weighmaster in  discharge  of 

duty 4529 

for  failure  to  report  under  warehouse  law,  4514 

for  false  weights  or  measures 4535 

for  withholding  will 1198 

for  converting  intestate  estate 1244 

for  guardian  abusing  ward 1493 

for  illegal  practice  of  medicine 3294 

for  changing  medicine 3317 

for  illegal  practice  of  dentistry 3306 

for  taking  dead  body  for  dissecting  ont  of 

state.« 3301 

for  refusal  to  name  railroad  station  same 

as  town , 616 

for  violation  of  pharmacy  law 3315 

for  expelling  passenger  unlawftdly. 584 

for  failure  to  stop  at  crossing 565 

for  failure  to  ring  or  whistle  at  crossing...  561 
for  violation  of  law  by  railroad  officers^...    505 

for  railroad  employee  drunk  on  duty 574 

for  divulging  contents  of  dispatch^ a..    639 

for  favoritism  by  telegraph  company 643 

for  violating  primary  election  law„ 1702 

for  neglect  of  duty  by  supervisor  of  elec- 
tion   1732 

for  injury  to  or  change  of  registration 

books. ir33, 1734 

for  false  swearing  as  to  registration 1735 

for  hindering  registration^ 1737, 1738 

for  distributing  fraudulent  ballots. 177S 

for  fraud  In  connection  with  election 1771 

for  violating  insurance  law.^*. 406  to  429 

for  person  violating  law  of  secret  ordw  in- 
surance..     443 

for  insurance  company,  failure  to  report...  422 
for  agent  doing  business  without  bond.....  440 
agent  doing  business  for  unlawful  company,    380 

for  wearing  badge  of  Loyal  Legion 4454 

for  wearing  badge  of  G.  A.  R. 4453 

for  transfer  of  seed  famished ^ 42QS 
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for  failare  to  account  for  seed  grain 4204 

for  witness  failing  to  testify  as  to  deed 4333 

for  enticing  wild  animals  into  coantj  for 

bounty 215  to  219 

for  abridging  postal  rights  of  insane 3426 

for  neglect  of  duty  under  insane  net 3415 

for  leaving  horse  on  street  untied 1878 

driver  of  carriage  liable  to 1876 

on  oyeraeer  for  failure  to  repair  roads 1869 

for  supervisor  failing  to  accounts 985 

for  neglect  of  jail  by  sheriffs 3448 

if  register  of  deeds  fails  in  duty 3171 

for  officer  falling  in  duty  onder  drainage 

law 1561 

for  obstructing  ditch 1565 

for  appraiser  failing  to  act 6047 

if  state  bill  printer  behind  time 4433 

for  refusing  to  obey  subpoena  of  board  of 

transportation 4513 

on  bank  for  failure  to  report 299 

for  insolvent  bank  receiving  deposits 303 

for  false  statement  of  loan  association 372 

for  shipping  paupers  in» 3271 

for  illegal  work  by  detective 716 

for  defacing  tomb  or  fence  about  grave^...    724 

for  peddling  without  license 4053 

for  illegal  sale  of  salvage,  larceny 4416 

for  injury  to  United  States  grounds  or 

buildings^ 3884 

for  failure  to  make  return  of  marriage^...  1406 
for  divorced  persons  marrying  illegally^...  1463 

for  cohabitation  of  divorced  persons 1450 

when  court  remit  or  reduce 6012  fo  6014 

fixed  by  magistrate 6125 

of  death,  how  inflicted  ^ 6178 

PENITENTIARY 

See  Public  Institutions 3449  to  3484 

location  of 3892 

leasing  of  » 3784 

cost  of  keeping  prisoners  at 6005 

penalty  for  attempt  to  bum 5638 

good  time  earned  by  convicts 6201  to  6203 

PENSIONERS 
exempt  from  poll  tax^. • 1917 

PENSIONS 

exempt  fh>m  execntion^ 5063 

See  Militia 2225 

PEREMPTORY  CHALLENGES 

in  murder  case 6094 

PEREMPTORY  WRIT  OF  MANDAMUS,  5197 

PERIODICAL 
unlawful  to  injure  in  reading  room... 5696,  5697 


iBCTIOI* 

PERJURY 

indictment  for 6049* 

penalty i. 5748,  574^ 

false  answer  to  assessor  is 3921 

false  report  by  state  officer  is 3104 

false  statement  as  to  money  on  hand  by 

state  treasurer  is 4283 

swearing  in  vote  at  primary  may  be 1697 

subornation  of,  in  registration.. » 1736- 

PERKINS  COUNTY 
boundary 796- 

PERPETUATING 
testimony.. 111^ 

"  PERSON  " 

includes  corporation,  etc. 587S 

name  changed  by  court 2964  to  2967 

PERSONAL  ESTATE 

maybe  willed 118& 

of  deceased  chargeable  with  what ..«•  1260 

of  deceased  inventory 1256^ 

PERSONAL  PROPERTY 
action  for  injury  to,  barred  in  four  years  ..  4548- 

unlawful  to  injure 5692,  5693 

mortgage  of.. 307  to31fr 

exempt 5055  to  5067 

special  exemptions 5060 

may  be  ordered  sold  at  chambers 1057 

how  assessed 3900 

how  listed  for  taxation 3903 

where  listed 3904 

when  taxeson,  a  lien 4038 

PERSONAL  REPRESENTATIVES 
suit  by,  for  damages  for  death 1393^ 

PERSONAL  SERVICE 
of  summons. 4607 

PERSONAL  TAX 
when  stricken  from  list 4046 

PERVERSION  OF  JUSTICE 5748  to  6772 

penalty  for 6616- 

PESTILENCE 
removal  of  convicts  in  case  of. 3461 

PETITION 

contain  what 4G32 

flled\o  commence  action 4600- 

causesin,  separately  numbered 463$ 

when  amended  as  a  matter  of  right 467& 

supplemental 4686- 

when  demurrable 4634 

defects  not  reached  by  demurrer  but  by 

answer 4636^ 

in  suits  against  the  state 430& 

in  partition 5269> 
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to  recover  real  estate,  avermeDts. 5172 

in  foreclosare.     See  Mobtqagbs  ...5312  to  5328 

to  vacate  or  modify  jndgment... 5147 

must  be  filed  iu  couuty  court 1085 

in  error 5119 

PETIT  JUUY 
See  Jury 5207  to  5233 

PHA.RMACY.  See  Public  Health,  330S  to  3319 

PHELPS  COUNTY 
boundary m 797 

PHYSICIAN 

what  commnnioationB  to,  confidential 4853 

state  tmly  name  of  drag  given 5620 

destroy  foe'tos,  penalty 5582 

for  poor 3259 

on  insanity  board 3382 

of  penitentiary,  register  of. 3477 

PICTURE 

immoral,  anlawftil  to  sell,  etc 5659  to  5864 

of  family  exempt  fh>m  forced  sale 5060 

PIERCE  COUNTY 
boundary 798 

<>LAINTIFP 

one  bringing  suit  is. 4539 

wbo  joined  as 4573 

file  bill  of  particulars  in  justice  coart 5420 

revivor  of  action  on  death  of. 4988 

non-resident,  give  security  for  costs.. .5156,  5571 
entitled  to  costs  if  he  wine 5164 

PLASTERING  HAiR 
eight  pounds  to  bushel 4534 

PLAT 

surveyor's,  evidence 4927 

of  city  or  village  addition 2922  to  2935 

cemetery  ground  recorded 723 

of  ditch  show  what 1547 

PLATE  GLASS  INSURANCE 485 

PLATES  FOR  COUNTERFEITING 
possession  of,  penalty 5739 

PLATTE  COUNTY 
boundary 800 

PLEA  • 

by  accused  standing  mute 6078 

of  prisoner  entered  on  docket 5942 

PLEADINGS.     See  Pbxition,    Answer, 

ETC 4629  to  4688 

what  are 4629 

tnfficiency 4630 

what  allowed .*.....  4631 

how  signed 4651 


ncnoa 

PLEADINGS— QmrfikW. 

verification » 4683 

how  verified,  etc 4637 

general  rules 4649  to  4674 

liberally  construed 4660 

what  errors  in,  disregarded 468-i 

irrelevant  matter,  etc,  stricken  ont 4662 

must  contain  copy  of  written  instrument 

sued  on 4661 

what  are  material  allegations  in 4672 

what  need  not  be  stated  in 4673 

when  issues  raised  by 4796,  4797 

what  variance  fatal » 4675 

amendment  of 4662 

allegations  not  controverted  true 4671 

rights,  when  demurrer  overruled 4680 

amendment  on  notice ^•...  4679 

amendment,  continuance 4684 

amendment  before  or  after  judgment ......  4681 

supplemental,  when 4686 

lost,  substitution 4674 

of  private  statute 4667 

of  conditions  precedent 4665 

in  slander  and  libel 466e 

in  action  to  recover  real  estate 4670 

in  actions  to  quiet  title» 4392 

in  action  on  account,  note,  etc 4666 

when  counter-claim  withdrawn 4603 

in  county  court 1066 

POISONS 

sale  of.    See  Public  Health 3308  to  3319 

record  of  sale  of 5621 

POISONING 

penalty..... 5617  to  5624 

of  animal,  penalty ^ 5645 

POLES 
penalty  for  injury  to  telegraph  or  tele- 
phone       648 

POLICE 

in  cities  second  class,  A ! 2745 

to  see  that  labor  law  is  enforced 2082 

remove  minor  from  house  of  ill-fame, 

5804to580S 

relief  fund 2478  to  24® 

chief  in  metropolitan  cities 2449  to  2453 

chief  in  cities  A.. 2496 

arrest  tramps  without  warrant 5870 

arrest  without  warrant,  when.. 5909 

and  fire  board  in  metropolitan  cities 2448 

POLICE  JUDGE 

in  metropolitan  dty,  power.. 2454  to  2464 

in  cities  A,  powers 2577 

pay  of,  in  cities  A. 2500 
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POLICE  JVDQE'-Cdnduded. 

in  ciUeB  B 2613,  8692  to  2710 

Jnriadiotioii,  cities  second  class,  A  ^ 2802 

fees  second  class,  A ^ 2737 

f(M8  in  second  class,  B « 2828 

is  a  magistrate. 5874 

powers  as  magistrates 6886,  6887 

iflsae  warrant  for  fagitive  from  other  state,  5967 
error  from  in  criminal  cases.. 6207  to  6212 

POLICIES  OP  INSURANCE 

bow  attested 392 

▼alne  in,  oondnsive 435 

canceled  on  reqaest 434 

POLK  COUNTY 
bonndary 799 

POLL  BOOKS 

form  of.. 1601 

frandalent  entries  on.. 6786 

possession  of,  forged,  etc,  penalty 5787 

destroying,  penalty 5789,  5790 

POLLING  BOOTHS  PROVIDED 1763 

POLLING  PLACES 
in  cities. 2714 

POLLS  OP  ELECTION 

when  opened 1695 

^Stetf  EODOnONS 1582  to  1778 

in  metropolitan  cities 2317 

in  cities  second  class  A 2731 

POLL  TAX 

who  liable  to 3977 

pensioners  exempt  from 1917 

worked  oat 1893, 1908 

in  cities  second  class,  A.......... 2774 

in  Tillages. ...•.•••••.• • ••  2893 

POND  FOR  PISH 
nnlawfal  to  injarc 5668 

POOLING 

illegal 6850,6861 

prohibited.     See  TBUST8 4442  to  4449 

of  rates  by  railroad  onlawfol 691 

POOR  • 
See  PAUPERS................... 8266  to  3278 

POOR-HOUSE 
See  Paupbbs 3272 

POOR  OVERSEERS 


snpervisors  are  . 


••«.•.•....•..•.•••.....•.•• 


981 


POSSE  COMITATUS 

called  out  by  constable.. 6649 

POSTOFFICE 

Tights  of  insane  not  abridged 3426  to  3427 


POSTOPFICE— Omt^tkfed. 

groand  in  Omaha  ceded  to  United  States, 

3867  to  3874 
POSTHUMOUS  CHILD 

rights  of 1132 

POTATOES 

Irbh,  sixty  pounds  to  bushel 4534 

sweet,  fifty  pounds  to  boshel 4534 

POUND  AVOIRDUPOIS 

equals  7,000  grains  troy. 4333 

POUNDS 

in  bushel .,  4684 

POWER  OP  ATTORNEY 

recorded 4371 

PRAIRIE 
penalty  for  burning • 6641 

PRAIRIE  FIRE 

prevention  of. 1889 

PREACHER 

any,  solemniie  marriage 1401 

PREAMBLE 
to  constitution p.  64 

PRECINCTS 

county  to  be  divided  into 904 

division  of  new  county  into. 824 

effect  of  new  upon  officers  of  old 906 

bonds  of  registration,  etc 4218,  4219 

improvement    bonds.    See    PuBUO    Fi- 
nance  4214  to  4217 

refunding  bonds 4220  to  4223 

bonds,  registration 4224  to  4227 

bonds,  registration  of. 4149  to  4161 

compromise  debts 4152  to  4166 

ballot  boxes... 1604 

PRECIPE 

filed  for  process... .....4601,  6851 

PRE-EMPTION 

of  land  by  county  for  county  seal 829 

PREGNANT 

female  convict.  ••••••..«......  m.. 6188|  6188 

PRELIMINARY  EXAMINATION 
necessary... .• .«  8228 

PREMIUMS 

county  agricultural  must  offer .«..••••      518 

payment  by  state  agricultural  society.  See 

Board  of  Aqbicultubs. 8 

by  horticultural  society,  money  returned,      18 

PREMIUMS  OP  INSURANCE 
company  taxable. 3934 

PRESIDENTIAL  ELECTORS.. 1642  to  1646 
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PRESS  ASSOCIATION 

file  statement  with  secretary  of  state 635 

PREVENTION  OF  CRIMES 6893  to  5908 

PRIEST 

what  oommanicatioDS  to,  confidential 4853 

PRIMARY  ELECTIONS 
See  Elections 1694  to  1702 

PRIMARY  MEETING 
for  nominating  candidate^ 1747,  1748 

PRINTER,  FEES  OP 3022 

in  cities  A 2574 

in  cities  B 2690 

ibr  treasurer's  statement 3196 

paid  by  party  redeeming! 4024 

PRINTING 

rate  for,  in  cities  second  class,  A 2800 

See  State  Pbintino 4422  to  4441 

PRISONERS 

custody  of. 6004  to  6009 

entitled  to  copy  of  commitment 5939 

who  entitled  to  habeas  corpus 5980 

cannot    be  sent  ont  of  state  for  crime 

against  the 5991 

how  testimony  of,  taken 4881 

in  custody  not  taken  by  another  officer....  5989 

not  indicted,  released 6016 

penalty  for  aiding  to  escape 5756 

penalty  for  escape  of 5755 

bail  given  by 5934 

oost  of  keeping  in  penitentiary ...... 6005  to  G007 

for  debt 5532  to  5535 

PRIVATE  DISEASES 
penalty  for  advertising  to  cure....—. 

PRIVATE  LAND  CLAIMS 
record  of  sale  of. , 


...  5861 


4405 


PRIVATE  PROPERTY 
how  taken  by  condemnation. 


.506  to  535 


PRIZE  FIGHT 

penalty  for 558;^,  5584 

duty  of  officers  to  prevents 5905  to  5908 

PRIZE  PACKAGES 
selling  on  train,  penalty 5856 

PROBATE 

5!ee  County  Judge,  fees  of » 3012 

bonds,  suite  on.  iSMDBOSDBNTS,  Estates, 

1354  to  1366 

books 1106 

court.    See  Court— County 1076  to  1123 

proceedings  in  sale  of  land,  righte  recorded  4405 


ncms 
PROCEEDINGS      - 
in  aid  of  execution.    See  Execution, 

5068  to  5065 

act  establishing ^ —  20» 

in  civil  cases ..4o37to5576 

in  criminal  cases ....5872  to  6220 

to  prevent  crimes .5893  to  5906 

how  affected  hy  code 5367  to  5969 

special,  when  not  affected  by  code. 5370 

in  county  court 1063 

order  of^  in  trial 4803 

issues  of  fact  and  law 4796,4797 

PROCESS 

style  of,  ete 53*7 

to  whom  directed 5348 

appointment  of  person  to  serve 5349 

issued  by  clerk 5351  to535C 

every,  executed  and  returned  within  time  5358 

how  served  on  partnership,  etc. 4561 

how  served  on  railroad.. 579 

against  towns  served  on  supervisor 1003 

served  by  special  deputy 318;^ 

when  executed  by  officer  after  term 31b0 

of  county  court,  signed,  sealed 1095 

directed  to 1096 

of  county  court  issued  to  other  county.....  109B 
from  county  court,  how  served 1097 

PROCLAMA.TION 

of  admission  of  state.. p.  ^ 

for  election 1593 

of  thanksgiving. 3052 

unlawful  to  destroy 5689 

PROMISE 
written,  action  on,  barred  in  five  years.....  4546 

PROPERTY 

how  taxed.    See  Public  Financbs, 

389710  4135 
PROPOSITION 

how  submitted  to  vote <»    873 

"PROSECUTING" 
construed  to  mean  "county"  attorney.....  3116 
attorney  includes a.  5875 

PROSECUTIONS 

when  barred  by  time.. 6883 

may  be  by  information.. 6313 

undeif  warehouse  law.. 4516 

of  tramp,  oosto 6871 

PROSECUTOR 

in  criminal  cases  may  take  exceptions 6111 

present  bill  of  exceptions.. 6145  to  6147 

in  metropolitan  cities. 9415 
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•ECTION 

PROSTITUTION 

house  ased  for,  »  nnisance 6801 

ase  of  boose  for,  avoids  lease 5802 

PROTEST 

bj  notary^ 3219 

penalty  on 2974 

certificate  of,  evidence 4869 

payment  of  taxes  uuder 4043 

PUBLIC  BUILDINGS 

location. 3889  to  -893 

doors  swing  ont.« 5839  to  5842 

erected  by  connty 869 

insured. 3894 

PUBLIC  DOCUMENTS 
evidenoe  of  what , 4937 

PUBLIC  FINANCES 3897  to  4323 

all  property  assessed  and  taxed 3897 

"what  exempt  from  taxation.. 3898 

school  lands,  when  taxable 3899 

personal  property,  how  valaed 3900 

real  property,  how  assessed 3901 

when  personalty  listed- 390:^ 

personalty,  how  listed.... 3903 

personalty,  where  listed 3904,  3905 

herds,  where  listed.. 3906 

property  of  mannfactnrer,  where  assessed,  3907 
partial  interest  in  real  estate,  how  assessed,  3908 

property  in  trantiiUy  where  assessed .» 3909 

narseiy  stocky  how  assessed 3910 

gas  pipes,  etc.,  how  assessed 3911 

property  of  stage  company,  how  assessed,  3912 
transportation  companies,  where  assessed,  3913 

property  listed  by  agents,  where 3914 

property  of  person  moving,  where  listed...  3915 

when  county  board  fix  place  of  listing 3916 

schedule  of  personal  property  for 3917 

oath  to  schednle,  form 3918 

penalty  for  return  of  schedule  not  sworn  to,  3919 

complete  schednle  show  what 3920 

when  assessor  examine  property  owner 3921 

government  bonds  listed  by  assessor.. 3922 

bona  Jlde  debts,  when  deducted 3923 

what  not  deducted.. 3924 

statement  of  deduction,  oath  to 3925 

sworn  statement  by  banker,  broker,  etc...  3926 

sworn  statement  by  pawnbroker 3927 

statement  by  corporations 3928 

banks,  how  and  where  assessed 3929 

assessor  inspect  list  of  bank  stockholders,  3930 
oonnty  clerk  extend  taxes  on  bank  stock,  3931 

tax  a  lien  on  shares 3932 

bank  retain  taxes  out  of  dividends 39:^ 

insurance  premiums  taxed 3934 

83 


•icnoM 
PUBUC  FINANCES- Continued.       ' 
railroad  and  telegraph  property,  listing...  3^35 
assessment  of  railroad  and  telegraph  by 

state  board 3930 

report  of  sleeping  cars  for  assessment 3937 

sleeping  cars,  etc,  assessment 3938 

penalty  for  feilse  schedule 3939 

real  property  liable  for  tax  as  of  April  1...  3941 
purchaser  of  property  on  April  1  liable  for 

tax 3942 

assessment  books,  how  prepared 3943 

separate  books  for  cities 3944 

lists  of,  how  compared 3945   , 

books  delivered  by  April  1 3946 

annual  meeting  of  assessors 3947 

list  of  lands  received  after  book  delivered,  3948 

deputy  a8see8or8» 3949 

assessors   rains   on    actual    view;   other 

duties : 3950 

assessor  assess  property  not  listed 3951 

listing  of  personal  property 3965 

owner,  sick  or  absent,  leave  notice.. 3958 

assessor  take  testimony  as  to  property,  etc,  3954 
assessor  designate  number  of  school  dis- 
trict   3955 

separate  assessment  in  each  district.........  3956 

assessor  Talne  property  on  best  informa- 
tion   3957 

eopy  of  assessment  delivered  on  request...  395H 

assessor  follow  instruction  of  auditor 3959 

assessor  meet  with  tovm  board 3960 

return  by  assessor,  oath  to 3961 

assessor  deliver  books,  etc.,  to  clerk 3962 

assessment  book,  open  to  inspection 3963 

pay  of  assessor  and  deputies 3964 

aooountssf  assessors,  when  paid 3965 

clerk  correct  errors  in  assessment  books...  3966 

report  of  property  omitted  from  list 3967 

assenment  equalized  by  county  board 3968 

equalisation  in  cities.. 3969 

double    assessment     of    property    once 

omitted.. 3970 

abstract  of  correct  assessment  for  auditor,  3971 
no  assessment  from  a  precinct,  duty  of 

dork. 3972 

duty  of  state  board  of  equalization 3973 

rateof  sUte  tax- 3974 

statement  of  rats  of  state  tax  sent  to  clerk,  3975 

levy  made  by  county  board,  when.. 3976 

poll  tax  as^^essmeat 3917 

city  notify  osnalj  of  amount  of  levy  re- 
quired  ^ 3978 

corrected  ssseesmsnts  transcribed 3979 

uniform  tax  csasolidated 3880 
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PUBLIC  FINANCES— OjiUtntied. 

clerk  complete  tax  list,  how 3981 

tax  list  delivered  to  treasurer,  warrant 3082 

tax  list  property  of  county,  form 3983 

assessment  om  railroad,  etc,  how  appor- 
tioned   3984 

delinqnent  tax  carried  forward 3985 

coanty  treasurers  are  tax  collectors 3986 

warrants  receivable  for  taxes 3987 

no  demand  for  taxes,  how  collected 3988 

sale  of  property  distrained  for  taxes. ^ 3989 

duplicate  tax  list  for  townships 39^ 

bond  and  oath  of  township  or  Tillage  tax 

collector *  3991 

no  bond  or  oath,  vacancy^ 3992 

collector  charged  with  amount  of  tax 3993 

duties  of  town  collectors... 3994 

collectors  report  every  thirty  days 3995 

report  of  collectors  to  clerk... 3996 

statement  by  collector  on  final  settlement,  3997 
final    settlement,  delivery   of  books    to 

county  treasurer.. 3999 

suit  on  bond  of  collector 4000 

payment  on  undivided  part.. 4001 

receipt  for  taxes,  entry  ot, 4002 

tax  receipt,  form.. 4003 

interest  on  delinquent  taxes. 4004 

cash  book  of  treasurer 4005 

receipts  consecutively  numbered. 4006 

tax  list  marked'** paid '> 4007 

sale  of  realty  for  taxes 4008 

who  lowest  bidder  at  tax  sale,  what  home- 
stead liable  for 4009 

bidder  fail  to  pay,  resale 4010 

sale  book,  report  to  clerk.. 4011 

private  sale  for  taxes,  when.. 4012 

treasurer  fail  to  sell,  penalty 4013 

penalty  for  purchase  at  tax  sale  by  treas- 
urer  .- 4014 

purchaser's  lien,  form  of  certificate 4015 

transfer  of  certificate .•. 4016 

deed  by  treasurer,  fee 4017 

interest,  redemption. 4018 

effect  of  second  sale 4019 

undivided  part  may  be  redeemed 4020 

deed  where  partial  redemption 4021 

notice  served  before  deed  issue 4022 

evidence  of  service  of  notice,  etc. 4023 

printer's  fee,  paid  to  redeem 4024 

when  deed  issued  by  treasurer 4025 

form  of  a  tax  deed.. 4026 

clerk  record  evidence  on  which  deed  is- 
sued.....   4027 

application  of  act 4028 


aacnos 
PUBLIC  FINANCES— Ojaftiiiieci; 

tax  deed  evidence  of  what 4029 

tax  deed,  bow  defeated  4029 

county  liable  land  sold  erroneously .........  4030 

sale  of  school  land,  effect  of 4031 

treasurer  to  note  land  sold  wrongfully  ....  4032 
limitation  of  action  for  recovery  of  pcop- 

erty  sold 4033 

acts  of  de  facto  officers  Talid 4034 

taxing  in  wrong  name  does  not  avoid  sale,  4035 

how  sale  proved,  evidence 4036 

taxes  a  lien  from  April  1st 4037 

personal  property  tax,  when  a  lien 4038 

lien  of  agent  on  property  assessed  to 4039 

irregularities  in  assessment  no  effect  on 

sale 4040 

what  are  mere  irregularities  in    aaaeaa 

ments,  etc 4041 

agent  of  corporation  pay  tax 40^ 

tax  collection  not  enjoined, payment  under 

protest,  appeal,  etc 4043 

treasurer  give  notice  of  tax  paid  under  pro- 
test    4044 

taxes  cannot  be  released 4045 

personal  tax  stricken  from  list  when 4046 

list  of  lands  first  taxable 40C7 

county  treasurer  keep  warrant  book 4048 

how  treasurer  cancel  warrant- ^>49 

no  treasurer  purchase  warrant 4050 

license  te  peddler  by  state 4051 

issued  by  county 405S 

penalty  for  peddling  without  license 4053 

report  of  tax  collections 4054 

treasurers   allowed   delinquent  taxes  in 

settlement 4055 

when  treasurer  file  statement  with  clerks  4066 
derk  certify  to  auditor  credita  to  be  al- 
lowed treasurer .4057 

clerk  certify  to  authorities  credits  to  be 

allowed  treasurer 406B 

final  settlement  with  treasurer 4059 

board  examine  settlement  made  by  treae- 

nrer  with  clerk 4060 

treasurer's  final  settlement  with  anditor,  4061 
copies  of  settlement  furnished  by  clerk...  4061 

overpayments  by  treasurer  returned.. 4063 

all  state  funds  paid  in  by  October  10 4064 

auditor  give  statement  of  amount  due 4065  ^ 

treasurer  in  de&ult  pay  interests 4066 

certificates  by  auditor  on  settlement  with 

treasurer 4067 

treasurer  pay  to  towns,  etc 4068 

suit  on  treasurer's  bond 4069 

bond  of  collectors  held  for  what.. 4071 
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aoditor  sae  on  treasurer's  bond 4072 

suiton  behalf  of  the  state ^ 4073 

any  party  aggrieved  sne  treasurer^* 4074 

new  assessment  made  when  first  destroyed  4075 

when  auditor  sae  for  taxes 4076 

blanks  famished  by  auditor 4077 

foreclosare  of  tax  certificate...* 4078 

right  to  tax  deed  barred  in  five  years 4079 

interest  allowed  in  tax  lien  foreclosure.....  4080 

definition  of  words  and  terms.. 4081 

acts  repealed,  etc 4082 

errors  in  assessment  roll,  how  corrected...  4083 
penalty  for  removing  property  to  avoid  as- 

^   sessment 4084 

application  of  act 4086 

taxes  perpetual  lien  on  railroad 4086 

land  of  leas  value  than  tax,  how  sold.. 4088 

redemption  of  property  sold  at 4089 

lien,  how  foreclosed 4091 

action  for  foreclosure,  where  brought 4094 

service  by  publication : 4093 

Bales  underdecree 4094 

deed  conveys  what 4095 

disposal  of  proceeds  of  sale 4096 

surplus  put  out  at  interest 4097 

appraisement  of  lands  for  sale  by  sherifi",  4098 

remedy  by  foreclosure  not  exclusive 4099 

foreclosure  of  lien  by  county 4100 

assignee  of  lien  may  foreclose 4102 

servioe  of  notice  in  case  of  foreclosure 4103 

appraisement  and  sale 4104 

delinquent  tax  and  penalty  revert,  when...  4105 
notice  to  party  entitled  to,  by  treasurer...  4106 
counties  and  cities  purchase  at  tax  sale, 

4107  to  4111 

county  may  sell  certificates.. 4108 

city  or  county  only  account  for  state  taxes 

on,  when 4110 

when  certificate  may  be  assigned  by 4111 

judgments  against  municipality,  how  paid, 

4112  to  4116 
penalty  for  refusal  to  levy  special  tax  to 

pay  judgment 4116 

revenues  set  apart  to  pay  bonds 4118 

separate  assessment  blanks  for  internal 

improvement 4119 

distribution  of  taxes  in  litigation 4121 

repayment  of  taxes  paid  on  school  lands, 

4122  to  4125 
municipal,  state,  and  county  bonds,  4126  to  4253 
governor  designate  bank  as  fiscal  agent ...  4126 

agency  give  bond 4127 

bonds  and  interest  payable  in  New  York,  4128 


gxCTioai 

PUBLIC  PINANCES-OwUmiierf. 
duty  of  agency  to  cancel  and  return  bonds,  4129 

notice  of  agency  published 4130 

state  funding  bonds 4131  to  4135 

issuance,  registration,  sale : 4131 

treasnrer  care  of  school  fund  bonds 4133 

interest  on,  in  what  payable 4133 

how  canceled 4134 

breach  of  this  law  a  felony 4136 

state  bonds  in  aid  of  western  sufferers, 

4136  to  4l4S 

issuance  of  bonds 4136 

governor  appoin  t  board  of  relief. ....;. 41 37 

auditor  draw  warrants  on  fund..... 4138 

how  board  draw  money 4139 

aid,  how-distributed 4140 

expenses  of  commission 4142 

commission  keep  true  account,  report...  4143 

officers  responsible  on  bonds 4144 

bond  of  treasurer  of  commission 4146 

tax  of  one-eighth  mill  to  pay  bonds 414€ 

limit  on  expenditure 4147 

investigation  on  complaint 4148 

registration  of  bonds  voted  but  not  issued, 

4149  to  4151 

statement  of  proceedings  to  auditor 4149 

auditor  examine  and  register 4150 

auditor  certify  to  authorities  tax 415& 

compromise  of  municipal  indebtedness, 

4152  to  4159 
doe  coupons  detached  before  delivery  of 

bonds 4157 

internal  improvement  bonds 4158  to  4169 

submission  of  question 4169 

proposition  state  what 4169 

proposition  state  rate  of  interest 4160 

notice  and  issuance  of  bonds 4161 

special  tax  to  meet t 4162 

what  defenses  cannot  be  plead 4163 

bonds  heretofore  issued  legal 4164 

levy,  payment  before  due. 4166 

taxes  returned 4169 

county  bonds  issued  in  certain  cases, 4 167  to  4169 

when  bonds  issued,  notice 4167 

new  bonds  recite  what , 4168 

new  bonds  issued  without  vote 4169 

county  bonds,  issuance  and  redemption,  etc, 

4170  to  4179 

record  of  all  steps  in 4179 

all  bonded  indebtedness  stated  to  auditor,  4171 

registration  by  auditor 4172 

amount  due  on,  certified  by  auditor 4173 

clerk  determine  levy  required  to  meet  same  4174 

investment  of  sinking  fund,  interest  paid,  4176 
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where  payable. 4176 

treasnrer    liable    for  fidlnre  to  disbarse 

properly 4177 

bonds  paid/' canceled  " 4178 

statement  pnbllshed '4179 

ooonty  indebtedness)  funding 4180 

time,  rate,  issuance  of  funding  bonds 4181 

must  sell  at  par  value 4182 

proceeds  of  sale  of  bonds,  disposition 4183 

notify  holders  of  claims  to  present 4184 

treasurer  keep  statement  of  all  snch  bonds 

issued 4185 

tax  to  meet  principal  and  interests 4186 

oounty    commissioners    fix  rules  for  re- 
demption and  cancellation  of  warrants, 

etc. 4187 

officer  disposing  of  paid  warrant  liable....  4188 

penalty  for  neglect  of  duty  by  officer 4189 

bonds,  outstanding,  refunding 4190  to  4197 

issuance  of,  rate,  time,  etc ^ 4190 

application  of  act 4191 

holders  notified  to  present  bonds  for  re- 
demption..   4192 

bonds  not  exchanged  sold 4193 

ftaditor  register  substituted  bonds 4194 

clerk  certify  to  auditor  canceled  bonds 4195 

^registration  as  other  bonds 4196 

bonds  refunded  without  regard  to  amount,  4197 

oounty  aid  to  western  sufiferers 4198  to  4205 

oounty  board  issue  for  seed,  etc 4198 

oounty  aid  bonds,  Tote  on 4199 

•id  bonds,  how  sold 4200 

kow  aid  distributed 4201 

penalty  for  transfer  of  seed  grain  famished  4202 

board  appoint  agent  to  sell  bonds,  etc 4203 

foilure  to  account  for  grain  embezzlement,  4204 

levy  tp  meet  bonds 4205 

eity  bonds  in  aid  of  court  house 4206,  4207 

city  funding  and  refunding 4208  to  4210 

lecitals  of  the  bonds 4210 

Togistration  of  city  and  village  bonds, 

4211  to  4213 
precinct,  township,  and  village  improve- 
ment bonds  4214  to  4217 

petition  for  election  to  vote 4214 

issuance  of  bonds,  etc 4215 

levy  of  taxes  to  meet 4216 

registration    and    payment    of    precinct 

bonds 4218,  4219 

precinct  refunding 4220  to  4223 

•sohange  or  sale  of. 4220 

tooord  of  steps  in  voting  bonds,  registra- 
tion  4224  to  4227 


PUBLIC  FINANCES— am/«w«<i. 
issuance  and  payment  of  school  district 

bonds  ..J 4228  to  4246 

issuance  for  site  and  building,  etc 4228 

bonds  must  be  voted.. i 422» 

petition  for  election,  to  vote ^,..  4230 

auditor  return,  when  irregular 4238 

effect  on  bonds  heretofore  issued 4239 

levy  to  meet  bonds 4240 

"  school  district "  defined 4241 

investment  of  money  raised  to  pay  bonds,  4242 

payment  by  draft 4243 

funds  raised  held  sacred  to  pay 4244 

bonds  paid '* canceled'' 4245 

acts  repealed  by., 4246 

funding  of  school  bonds 4247  to  4249 

recitals  of  new  bonds 424€ 

issued  without  vote i. 4249 

city  school  bonds 4250  to  4253 

where  payable,  interest,  etc.. 4251 

sale  of  bonds 4252 

bonds  issued  without  vote 4253 

warrants 4254  to  4269 

all  warrants  paid  in  order 4254 

warrant  register  kept  by  all  treasurers 4S55 

treasurer  enter  in  order  presented 4256 

money  to  pay  warrant  set  aside  and  sealed 

up 4257 

triplicate  receipts  for  all  money  received 

by  state  treasurer 4259 

treasurer  of  county  make  triplicate    re- 
receipts  4259 

cash  book  kept  by  all  treasurers  show  what,  4261 
penalty  for  fiiilure.  to  enter  on  cash  book,  4262 
cash  book,  register,  etc.,  open  to  inspec- 
tion   4263 

penalty  for  a  failure  to  notify  holder  of 

warrant  to  present  for  payment 4264 

penalty  for  failnre  to  register  warrants  in 

order. 4S6S 

warrant  lost  or  destroyed  duplicate  issued,  4266 

road  fund  warrants 4267  to  4369 

special  tax  to  pay 4267 

annual  levies  if  deficiency .«•...  426'^ 

money  in  excess  transferred 4^9 

depositing  of  public  money  in  bank,4270  to  4280 

state  treasurer  deposit 4270 

how  interest  computed,  account  of 4271 

bond  of  banks,  form  daily  statement 4279 

a  felony  for  state  treasurer  to  profit  out  of 

state  funds 4S73 

penalty  if  state  treasurer  neglect  duty  «...  4274 

county  treasurer  deposit  funds 4275 

how  amount  computed 427& 
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bauks  give  bonds;  conditiona,  etc 4277 

felony  for  ooantj  treasnrer  to  make  profit 

oat  of 4278 

penalty  for  failnie  in  dnty  by  treasurer ...  4279 
treaanrer  not  liable  for  loss  of  money  so 

deposited^ 4280 

etate  treasnrer  report  when  over  $100,000 

in  his  hands 4281 

investment  of  excess  in  bonds 4282 

false  statement  by  treasurer  as  to,  is  per- 
jury  „ 4283 

board  to  settle  olaims  against  state  treas- 
urer   4284 

actions  to  recover  pablic  moneys  loaned, 

4285,  4286 

unclaimed  witness  fees^ 4287  to  4289 

reported  by  officers,  notice -  4287 

credited  to  school  fund 4288 

county  board  examine  books  of  officers  as 

to... 4289 

fines,  penalties,  forfeitures,  unclaimed  fees 

and  estates  go  to  school  fund 4290  to  4292 

foreclosure  of  securities  held  by  school 

fund 4293  to  4296 

etate  treasurer  bring  suit  to  collect 4293 

attorney  general  prosecute  suit 4294 

treasurer  discharge  and  cancel  paid  mort- 
gage   4295 

wben  conveyance  of  land  may  be  taken...  4296 
five  per  cent  fund  placed  in  school  fund, 

4-297,  4298 

bonds  of  school  fund  non-negotiable 4299 

Judgments  in  favor  of  state  go  to  school 

fund  - 4300 

treasurer  transfer  such  judgment  to  pur- 
chaser     4301 

claims  against  treasury,  adjustment  of, 

4302  to  4306 
auditor  and  secretary  of  state  examine  ...  4302 

auditor  keep  record,  appeal,  bond.. 4303 

appeal  tried  in  district  court,  judgment ...  4304 

claim  once  disallowed  barred 4305 

claim  allowed  in  part,  warrant  drawn 4306 

fluits  against  the  state 4307  to  4323 

district  court  jurisdiction,  when 4307 

petition  of  claimant  state  what 4308 

summons,  how  served  in  such  cases 4309 

4nty  of  court,  judgment,  error 4310 

clerk  make  report  of  cases  to  legislature,    4311 

etate  where  sued 4312 

set-off  allowed  in  actions  by  state 4313 

each  actions  have  priority  of  trial 4314 

frand  in  proving,  forfeits  claims 4315 
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fees  of  officers  in. 4319 

attorney  general  appear  for  state  in  suits, 

when  other  counsel 4317 

judgment  against  state  certified  to  auditor,  4318 

judgment  against  claimant,  collection 4319 

error  and  appeal  allowed  to  either  party...  4320 

payment  or  final  judgment,  a  bar : 4321 

claim  barred  unless  action  brought  in  two 

years 4323 

when  change  of  venue  allowed 4323 

indebtedness,  constitutional  provision p.  73 

fraud  in  public  bnildings....... 5737 

embezzlement ••••« - 5712 

PUBLIC  FUNDS 

(cities)  interest  on — ...- 2408 

PUBLIC  GROUND 

only  sold  by  vote  of  people 868 

PUBLIC  HEALTH.. .,3279  to  3333 

state  board  of 3279  to  3297 

meetings  6f  state  board 328C 

state  board  appoint  four  secretaries 3281 

powers  and  duties  of  board 3289 

duties,  rules  of  board 3283 

quorum  of  board 3284 

,    board  issue  certificates  to  practice  medicine,  3284 

who  practice  medicine,  etc 328Q 

**  medical  school''  defined. 328« 

diploma  and  affidavit  made  by  physician,  3281 

board  issue  certificates  to  doctors 3288 

all  practicing  physicians  present  proof......  3288 

board  keep  full  record 329Q 

removal,  certificate  of  doctor.. 3291 

board  refuse  or  revoke  certificate 3299 

non-registered  doctor  cannot  recover  for 

services :^93 

penalty  for  practicing  without  certificate,  3294 
gratuitous  services,  when  not  prohibited . . .  3296 

itinerant  healer  liable 3296 

fees  of  secretaries  of  board 3297 

dissections  legalized 3298  to  3301 

for  what  purposes  lawful 3298 

bodies  of  unclaimed  paupers 3299 

by  medical  college 3300 

no  bodies  taken  out  of  state,  penalty 3301 

dentistry 3202  to  3307 

who  practice 3302 

diploma  filed,  certificate,  etc 3303 

affidavit  of  long  practice 3304 

certificates  evidence  of  what 3305 

penalty  for  illegal  practice  of. 3306 

removal  of,  copy  of  record 3307 

pharmacy.. ..3308  to  3318 
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pharmacy,  secretaries  of  board »...  3308 

duty  of  board  of  examiners 3309 

licentiates  in 3311 

assistants  in,  certificates  to,  fee 3312 

annaal  renewal  of  certificate 3313 

neglect  to  renew,  barred 3313 

illegal  registration  revoke  certificate.....  3314 

penalty  for  riolation  of  law 3315 

does  not  cover  sale  of  patent  or  physi- 
cian's medicines 3316 

componnded  medicine  not  changed 3317 

penalties  sued  for  in  name  of  state 3318 

pharmacist  exempt  from  jary  duty 3319 

sanitary  districts 3320  to  3333 

how  and  when  organized  „ 3320 

election  of  trustees  of 3321 

trustees  appoint  clerk  and  engineer 3322 

powers  of  board  » 3323 

may  acquire  property 3324 

may  borrow  money 3326 

bonds  voted  for .\ 3326 

oontracts  let  to  lowest  bidder   3327 

taxes  not  exceed  five  mills 3328 

expenses  no  defense  to  taxes *  3329 

special  assessments  in 3330 

private  property,  how  taken 3331 

right  of  way  on  pnblic  lands 3332 

special  assessment  for  cost 3333 

roBUC  INSTITUTIONS 3334  to  3609 

purchase  of  supplies  for 3334 

board  examine  bids  for  supplies 3336 

additional  supplies,  how  purchased 3336 

advertisement  for  bids  for  supplies 333T 

Touchers  for  supplies  approved 3338 

charitable  3339  to  3434 

clothing  ftimished  to  inmates 3339 

for  blind 3340  to  3350 

powers  of  trustee  of. 3340 

oompensation  of  officers  of 3341 

Appoint  assistants 3342 

non-resideuts  pay  tuition.. 3343 

no  indebtedness  incurred^ 3344 

annujU  appropriation  for 3346 

appropriation  for  current  expenses.. 3346 

principal  report  to  governor  3347 

clothing  for  pupils 3348 

how  appropriation  drawn 3349 

who  admissible  to 3360 

4eaf  and  dumb 3361  to  3369 

no  officer  interested  in  contract 3351 

power  of  directors  of. 3352 

may  receive  and  hold  property 3363 

otjectof  institution 3354 
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deaf  and  dumb,  who  admissible  to.. 3355 

moneys,  how  payable 3356 

annual  reports  by  officers  of 3357 

report  and  estimate  of  expenses,  etc 3356 

rights  under  former  act. 3359 

feeble-minded  youth,  home  of 3360  to  3367 

establishment  ,\ 3360 

otject  of. 3381 

officers,  etc 3362 

record  of  each  inmate  kept 3363 

who  admitted  to.. 3364 

transportation  and  clothing  furnished 

by  parents 3365 

transportation  and  clothing  charged  to 

county,  when 3385 

appropriation  tostart 3366 

tax  to  support,  one-eighth  mill 3367 

home  for  friendless  established 

government  of 

insane 3370  to  3427 

hospital  at  Lincoln 3379 

powers  of  trustees  of.. 3371 

trustees  appoint  resident  officers. 3372 

trustees  take  and  hold  property 3373 

trustees  keep  record,  report ^ 3374 

no  officer  interested  in  contract 3375 

gOYemor  appoint  superintendent. 3376 

•aperintendent,  qualifications,  duties . ...  3377 

official  seal  of 3378 

assistant  physician,  duties. 3379 

siteward  of,  duties 3389 

matron  of,  duties. S3Si 

county  commissioners  of. 3382  to  3389 

county  board  of  insanity... 

oath  and  meetings  of  the  board. 

duties  of  clerk  of  board 3384 

oogniEance  of  all  insane  cases.. Z3SQ 

application  for  admission 3386 

investigate  and  examine  cases. 3387 

finding  warrant  of  commitments 3388 

duty  in  case  of  non-resident  patient.....  3389 
dnty  of  superintendent  as  to  county  of 

patient. 3390 

expenses  of  non-resident  patients. 3391 

patients,  no  legal  settlement  at  cost  of 

state. 3392 

iUl  patients  equal,  special  cases 3393 

relatives  pay  expenses  of. 3394 

how  cared  for  when  hospital  full 3395 

private  care  of  patients ^  3396 

duty  of  commissioners  of  county 3397 

as  little  restraint  as  possible  imposed....  3399 
no  cruelty  used  in  restraint. 3399 
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insane,  priTate  patiento  transferred  to  hos- 
pital   3400 

iMterrogatories  on  application 3401 

what  cases  hare  first  right 3402 

person  not  insane  confined 3403 

patients  entitled  to  habeas  carpus 3405 

escape  of  patient,  dntj 3406 

cured  patient  discharged 3407 

patient  not  cured,  discharged 3408 

incurable,  harmless  patients  discharged,  3409 
■otice  of  discharge  of  patients  giren....  3410 
report   to  auditor  amount    due   from 

oounty  for  care  of. 2411 

estates  of,  liable  for  care 3412 

iwtient  discharged  by  county  board 3413 

ftes  of  commissioners  of. 3414 

penalty  for  neglect  of  duty  under  act...  3415 

■nperintendent  of;  not  liable 3416 

word  includes  what. 3418 

papers  authenticated  by  hospital  seal...  3417 

blanks  fnmished  commissioners  of. 3419 

chaplain  of  hospital 3420 

patients  from  other  states. 3421 

•alary  of  elBcers 3422 

Norfolk  hospital  for  insane 3423 

asylum  for  incurables 3424 

postoffice  rights  of,  not  abridged 3425 

penalty  for  abridging  postal  rights  of....  3426 
oopy  of  act  posted  in  each  ward 3427 

soldiers'  and  sailors'  home 3428  to  3434 

establishment  of 762 

erection  of  buildings,  etc 3429 

located  at  Grand  Island 3430 

examining  board 3431 

government  of »...  3432 

commandant,  duties 3433 

may  pay  for  board 3434 

penal  institutions 3435  to  3484 

Judges  make  rules  for  jails,  etc 3435 

rules  of  Jail  printed,  posted 3436 

rules  posted  by  sheriff. 3437 

revised  by  Judge 3438 

jail  in  charge  of  sheriff 3439 

jail  register 3440 

Jail  report 3441 

grand  jury  examine  jail 3443 

Aimiture  and  heatingof. 3444 

expense  of  care  of  prisoners 3445 

sheriff  yisit  Jail  in  person 3446 

Jailer  mnst  be  a  deputy  sheriff. 3447 

penalty  for  neglect  of  duty  by  sheriff...  3448 

penitentiary 3449  to  3484 

warden  and  officers  of. 3449 
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penitentiary,  rules  of... 3450 

^  daily  record  kept 3451 

salary  of  officers 345*2 

warden  stay  at,  duties 3453 

warden  of,  sue  aqd  be  sued, 3454 

no  officer  employ  convict 34r)5 

account  kept  with  prisoners 3456 

annual  report  of  warden 3457 

report  conyicts  pardoned 3454 

duty  of  guard  if  convict  resists. 3459 

*injury  to  disobedient  convict 3460 

removal  of  convict  in  case  of  pestilence,  3461 

contagious  disease  in.. 3461 

United  States  prisoners 3462 

care  of  convict's  property 3463 

discharged  convict  suit  of  clothes  to 3464 

each  convict  in  separate  cell 3465 

clothing  and  food  of  convicts 3466 

writing  to  or  by  convict 3467 

who  may  visit 3468 

copy  of  sentence  delivered  to  wardens...  3469 

reward  for  escaped  convict 3470 

reward  paid  out  of  state  treasary 3471 

expenses  of  conveying  convicts 3472 

liquors  not  allowed  on  premises 3473 

auditor  draw  warrant  for  expenses 3474 

officers  exempt  from  jury  and  military 

duty 3476 

deputy  warden,  duties 3476 

physician's  register 3477 

books  and  records  of,  public 3478 

record  of  all  breach  of  discipline 3479 

use  of  house,  etc.,  by  warden 3480 

lease  of  convict  labor 3481 

governor  fill  vacancies 3482 

convicts  from  United  States  and  terri- 
tories   3483 

lease  of  labor  of,  extended 3484 

reform  institution 3485  to  3509 

Kearney  indnstrial  school 3485  to  3498 

officers  of,  appointed  by  board 3486 

boys  and  girls,  in  instr action 3487 

control  and  management  of 3488 

who  committed  to 3489 

child  convicted,  duty  of  court 3490 

child  brought  before  court 3491 

court  examine  and  commit,  when 3492 

warrant  of  commitment 3493 

proceedings  reviewable 3494 

child  committed  until  twenty-one 3495 

penalty  for  enticing  away  inmate 3496 

feeble-minded  children  transferred 3497 

repealing  cla«e ^.^^^3., 
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iprls'  reform  school 3499  to  3504 

establiflbment  of 3499 

instraction  of  girls. 3500 

goTernment  of 3501 

steward  and  book-keeper. 3502 

girls  transferred  to 3503 

industrial  home 3505  to  3509 

object  of  home 3506 

government  of. 3507 

trostees,  report,  show  what 3509 

t 
PUBLIC  INSTRUCTION 3510  to  3767 

districts 3510  to  3531 

■chool  district  defloed 3510 

districts  bodies  corporate 3511 

county  divided  into  districts * 3512 

new  districts,  how  formed 3513 

notice  by  superintendent 3514 

first  meeting  in  new  district 3515 

return  to  notice  of  meeting 3516 

record  of  notice  of  meeting 3517 

property  and  indebtedness,  how  divided...  3518 

division  of  bonded  debt,  new  district. 3519 

assessment  for  bonded  debt 3520 

tax  for  bonded  debt,  disposition  of. 3521 

sale  of  school  house  or  site 3522 

proceeds  of  sale  divided 2523 

money  on  hand  di?ided 3524 

floating  debts,  division  of.. 3525 

change  in  boundary  line  of 3526 

district  dissatisfied,  arbitration 3527 

procedure  in  arbitration 3528 

award  filed  with  superintendent .S529 

fees  of  arbitrators 3530 

districts  in  two  counties 3531 

district  meetings 3532  to  3547 

annual  meeting 3532 

special  meetings 3533 

notice  of  all  meetings 3534 

who  eligible  to  vote  at 3535 

challenge  of  voters  at 3536 

when  vote  offered,  rejected 3537 

challenge  to  vote,  not  by  ballot 3537 

voters  designate  site,  change  of 3539 

voters  fail,  superintendent  fix  site 3540 

voters  purchase  or  lease  site 3541 

voters  determine  levy 3542 

how  tax  expended 3544 

voters  fix  length  of  terms 3545 

voters  direct  sale  of  property 3546 

voters  direct  prosecution  or  defense  of  suit,  3547 

district  officers 3548  to  3558 

officers  of  district 3548 


PUBLIC  INSTRUCTION— Omitntied. 

term  of,  in  new  district 3549 

officers  file  acceptance 3550 

when  deemed  organized 3551 

fJAiIure  to  organize,  new  notice. 3552 

superintendent  appoint  officers,  when 3553 

when  duly  organized 3554 

irregularitiee   in   oi^^ization  cured  by 

time 3555 

appointees,  terma  of. 3556 

officer  of,  cannot  teach  in 3557 

mandamus  to  coerce  officers 3558 

powers  and  duties  of  district  officers. 

3659  io3577 

moderator,  power,  duty 3559 

disorderly  person  at  district  meeting. 3560 

penalty  for  disturbing 3561 

treasurer,  bond 3562 

treasurer,  duty  of. 3563 

treasurer's  accounts,  report 3564 

treasurer  appear  in  all  suits 3565 

treasurer  give  new  bond,  when 3566 

director  clerk  of  board 3567 

director  record  all  proceedings. 3568 

director  hire  teachers. 3569 

director  take  census 3570 

director  provide  house,  etc 3571 

director  present  estimate  of  expenses 3572 

director  give  notice  of  meeting 3573 

director  draw  and  sign  all  orders 3574 

moderator  keep  warrant  record „ 3574 

director,  annual  report,  show  what 3575 

oaths  administered  by  superintendent 3576 

director  furnish  statement  of  valuation  ...  3577 

powers  of  district  board 3578  to  3590 

members  quorum,  etc. 3578 

board  report  all  taxes  voted ZS7S 

general  care  of  school,  grade,  etc. 3580 

may  admit  non-resident  pupils 3561 

suspend  or  expel  pupils 3582 

purchase  or  lease  school  or  site 3583 

permanent  house  only  built  on  deeded  land,  3584 

application  of  moneys 35^ 

care  and  custody  of  property 3586 

when  office  vacant 3587 

board  fill  vacancies 3588 

superintendent  fill  vacancies,  when 3581 

officer  not  interested  in  contract 3996 

high  school  districts 3591  to  3594 

high  school  board  of  six  trustees 3591 

officers,  election,  etc 3568 

trustees,  power,  books,  grades. -....•....  3S93 

statement  of  account,  etc ^  3SH 

county  superintendent...... 3595  to  9M 
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ooontj  saperintondenty  wb^n  elected 3595 

oompensatioQ,  etc J 3596 

exsmine  teachers ^ 3597 

certificate  endorsed  without  examiDa- 

tlon,  when *. .'^598 

certificates,  fonn« 3599 

three  grades. 3600 

reTocation  of  certifibate 3601 

Tisit  each  school 3602 

noeiye  blank  from  state.. 3603 

examine  reports 3604 

subject  to  mles  of  state  saperintendent,  3605 

T»can<7in,  how  filled 3606 

when  districts  neglect  reports^ 3607 

report  of  number  of  blind  and  deaf. 3608 

state  superintendent  of. 3609  to  3619 

keep  office  at  capital 3609 

organixe  teachers'  institutes 3610 

▼isit  schools 3611 

decide  points  of  law 3612 

prescribe  forms  for  all  reports 3613 

print  school  laws 3614 

report  to  governor  ^ 3615 

report  of,  printed,  distribution 3616 

make  apportionment  of  funds 3617 

deputy  of,  dnties 3618 

salary  of  deputy  3619 

the  teacher 3620  to  3626 

who  qualified  as 3620 

monthly  report 3621 

twenty  days  a  month 3622 

«tate  certificate ^  3623 

branches  for  state  certificate 3624 

instruction  in  effects  of  alcohol 3625 

must  pass  examination  on  effect  of  al- 
cohol ^ 3626 

teachers'  institutes 3627  to  3632 

of  two  ^nds 3627 

normal  institutes 3628 

county  superintendents  must  attend ....  3629 

expenses,  institute  ftind 3630 

certificate,  fees  to  help 3631 

disbarsements,  how  made 3632 

«chool  funds. 3633  to  3642 

common,  leTy.«... 3633 

collection,  report  of. 3634 

state  treasurer    report,  superintendent 

apportion 3635 

county  apportionment  of... 3636 

apportionment  to  new  district 3637 

frational  district  apportion  men  t 3638 

<mrt.ificate  of  amount  of 3639 

no  commission  on,  to  treasurer 3640 
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school  fhnds,  penalty  for  lending  or  using,  3641 
conditions  precedent  to  drawing  state 
money 3642 

school  house  sites 3643  to  3647 

sites,  condemnation  of. 3643 

cost  of,  how  paid 3644 

limited  to  one  acre 3645 

owner  of  land  appeal 3646 

location  on  school  (state)  land 3647 

state  normal  school 3648  to  3663 

board  of  education. 3648 

officer  of  board  of. 3649 

duty  of  secretary  of. 3650 

powers  of  board,  teacher 3651 

board  receive  no  pay 3652 

regular  meetings  of  board 3653 

care  of  grounds,  trees,  etc 3654 

principal  chief  executive  of. 3655 

board  guard  morals  of  pupils 3656 

certificate,  diploma  to  students 3657 

all  funds  under  control  of  board 3658 

endowment  fund  inviolate  forever 3659 

matriculation  fee,  library  fnnd 3660 

dormitory  rent,  repair  ftind 3661 

purpose  of  the  school 3662 

board  govern  admission  to 3663 

state  university 3664  to  3698 

establishment. 3664 

objectsof. 3666 

goYemment  vested  in  regents.^ 3666 

regents'  powers,  body  corporate 3667 

powers,  duties 3668 

departments  of. *3669 

establish  chairs  of  instruction 3670 

land  for  model  farm 3671 

all  buildings  within  four  miles  of. 3672 

when  employ  tutors 3673 

each  college  pf,  governed  by  its  own  fac- 
ulty....   3674 

degrees  and  diplomas  of. 3675 

fees  of  admission,  library  fund 3676 

who  admitted 3677 

text-books  at  cost 3678 

open  to  all  persons 3679 

rules  of  attendance  fixed  by  regents 3680 

regents' printed  report 3681 

regents  and  endowment  funds 3682 

state  treasurer  in  charge  of  what 3683 

meetings  of  regents. 3684 

regents  approve  plan  of  building 3685 

regents  enact  laws  to  govern 3686 

state  treasurer  hold  all  fundsof. 3687 

disbursements,  how  made. 3688 
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state    university,  matricolation   and   di- 
ploma fee,  library  fund.. 3689 

how  funda  disbursed 3690 

assent  to  experiment  station  act 3691 

assent  to  agricultaral  college  act 3692 

cadet  battalion 3693  to  3698 

all  male  students  drill 3693 

^   officers  of  battalion 3694 

officers  commissioned  by  governor 3695 

anns  and  equipments  of. 3696 

officers  of,  bow  selected 3697 

reports  by  commandant. 3698 

dty  schools 3699  to  3756 

district,  is  a  body  corporate 3699 

board  of  education  oontrol  of 3700 

board  of  six  members 3701 

•lections  in  districts 3703 

oath  of  members,  vacancy 3703 

regular  meetings 3704 

board,  no  compensation 3705 

•elect  officers 3706 

duty  of  president  of  board 3707 

Tioe  president,  duties' 3708 

•ecretary,  duties  of 3709 

secretary,  bond  and  oath  of 3710 

city  treasurer,  treasurer  of  district 3711 

delivery  of  funds  and  prorerty  to 3712 

board  fill  vacancies 3713 

quorum,  special  meeting 3714 

auditor  of  accounts 3715 

annual  census  of  children 3716 

qualification  of  teachers 3717 

member  of  board   no  interest  in  con- 
tract    3718 

how  property  of,  sold 3719 

payment  of  debts  of 3720 

board  report  estimate  for  levy 3721 

tax  for,  not  exceed  two  per  cent. 3722 

all  tax  payable  in  money 3723 

board  provide  for  payment  of  bonds 3724 

purchase  of  bonds  before  maturity. 3725 

moneys  belonging  to  school  fund 3726 

•ehools  in  metropolitan  cities 3727  to  3755 

•ach,  one  school  district,  body  corporate  3727 

all  schools  in,  controlled  by  board 3728 

property  exempt  fit>m  taxation Xf2d 

board  of  education  conduct  schools 3730 

board  of  fifteen  members,  terms,  etc.  ...  3731 

regular  meetings  of 3732 

powers,  officers,  witnesses  before 3733 

officers  of  boards 3734 

president  of,  duty 3753 

vice  president,  duties  of. ' 3736 
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schools  in  metropolitan  cities — 

secretary,  duties,  bond,  etc- 3737 

city  treasurer,  treasurer  of,  report 373pJ 

fill  vacancies  in  board 3739 

quorum,  special  meeting 3740 

accounts,  bow  audited 3741 

census  of  school  children,  annually 3742 

teachers  in,  qualification  of 3743 

member  of  board  not  interested  in  oon- 

ta-act.^ 3744 

property  of,  how  sold.. 3745 

board  to  pay  old  debts 3746 

duty  of  board  in  division  of  district 3746 

board  report  estimate  of  all  expenses 3747 

tax  not  exceed  two  per  cent.. 3748 

school  taxes  payable  in  money 3749 

borrowing  money,  thirty  years  bonds....  3650 

board  issue  bonds  after  vote 3751 

interest,  sinking  fund,  etc. 3752 

purchase  of  bonds  before  due 3753 

all  moneys  payable  to  treasurer. » 3754 

elections,  manner  of  holding 3755 

compulsory  education 3756 

penalty  for  violation  of  compulsory  scho(d 

act 3757 

district  ownership  of  books 3756  to  3767 

duty  of  all  school  boards  to  buy  books 3756 

contract  only  with  bonded  publishers 3759 

text-books  how  paid  for 3700 

ftind  out  of  which  books  paid  for -3761 

combination  or  trust  vitiates  contract 3763 

price  list  printed  and  distributed 3763 

contract  for  books,  form 3764 

▼iolation  of  contract  prosecuted  by  attor- 
ney general 3765 

act  includes  all  school  supplies 3767 

PUBUC  LANDS 
damage  to,  under  mill-dam  act....^ 52284 

PUBUC  LANDS  AND  BUILDINGS, 3768  to  38» 

board  of 3768  to  3784 

powers  of,  sale,  leasing^ 3709 

charge  of  buildings  and  grounds- 3770 

control  disbursement  of  funds.. 3771 

examine^accounts  of  officers.. 3772 

payment  of  accounts 3773 

hear  charges  against  officers.. 3774 

meetings  of,  president  of. 3775 

secretary  of  state  secretary  of  board.. ...  3776 

three  members  a  quorum. 3777 

special  meetings 3778 

procure  list  of  all  state  lands ;rr7» 

list,  how  corrected ^ 37a> 
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Continued, 
koftrd  of,  appraise  aod  sell  lands  and  lots...  3781 

schedule  propertj  at  institutions 3782 

application  of  act 3783 

leasing  of  penitentiary  and  labor.. J 3784 

■ale  of  improyements  on  public  lands 3785 

improTements  on  public  lands  conveyed 

by  deed 3786 

to  cure  defects  in  leases  or  contracts 3787 

recording  of  the  state's  title  to  lands, 

3788  to  3791 

copies  of  communications  recorded 3788 

communications  recorded  by  county  clerks  3790 

record  of  evidence 3791 

relinquishment  of  title  to  by  state.... 3792,  3793 

saline  lands. 3794  to  3811 

board  order  appraisement 3794 

advertisement  and  sale 3795 

patent  for  lands  sold 3796 

contract  for  testing  brine 3797 

contract  after  salt  made. 3798 

contract  for  manufacture  of  salt 3799 

sinking  of  well,  record  of  strata. 3800 

vouchers  as  work  progresses. 3801 

contracts  or  leases,  when  entered  into 3802 

dikes,  etc.,  kept  in  repair 3803 

appropriation  to  carry  out 3804 

saline  lands  offered  for  lease 3805 

abstracts  of  title 3806 

Abstracts  sent  to,  county  valuation 3807 

public  notice  of  leasing 3808 

rental  six  per  cent  on  valuation... 3809 

investment  of  rent  money 3810 

forfeiture  of  lease  on  default 3611 

schools,  churches,  and  cemeteries  purchase 

stote  land,  how 3812  to  3815 

school  lands.. 3816  to  3855 

board  iuvest  proceeds  of  sale  or  lease  of...  3816 

abetractsof  title  of 3817 

appraisemen t  of,  by  county  board 3818 

veappraisement  of  lands 3819 

educational  lands,  auction  of. 3820 

payment,  interest  on  deferred 3821 

payment  made  to  county  treasurer 3822 

record  o^  by  commissioner 3823 

improvements  by  other  person 3824 

certificate  of  purchase 3825 

interest  payments  endorsed  on  certificate,  3826 

deed  by  governor 3827 

principal  payable  at  any  time 3828 

unsold  lands  subject  to  lease 3829 

covenants  of  lease 3829 

i  may  have  lands  appraised  for  sale,  3H30 


sEcnoit 
PUBLIC    LANDS    AND    BUILDINGS— 

Concluded, 

appraisal  of  lands  for  sale 3830 

default,  notice  before  forfeiture 3831 ' 

waste  or  trespass,  penalty 'Sfi32 

civil  liability  for  waste 3833 

duty  of  civil  officers  to  protect 3834 

dutyof  ^rand  jury 3835 

fines  aud  penalties  apportioned  to  schools,  3836 

forfeitures  belong  to  school  fund  3837 

fees  of  appraisers,  surveyor,  etc. 3838 

meeting  of  state  board,  record 3839 

board  direct  investment  of  fund 3840 

rule  as  to  future  payment  of  interest 3841 

lands  when  divided  into  lots 3842 

expenses  of  sale 3843 

auditor  account  with  county  treasurer  ....  3844 

improvements  not  land  taxable 3845 

school  district  purchase  from  state  3848 

church  or  cemetery  purchase 3847 

purchase  of  land  occupied  by  church, etc,  3848 

buildings  appraised  separately 384^ 

extending  time  of  payment   on    school 

lands 3850  to  3852 

surrender  of  part  of  land  taken 3853 

purchase  of  lands  iu  lieu  of  sees.  16  and  36..  3854 

damages  for  impeding  sale  of  lands 3855 

miscellaneous  provisions 3856  to  3888 

regulating  escheats. 3856  to  3859 

state  treasurer  sell  at  auction 3856 

when  title  rests  in  state 3857 

public  notice  of  such  sale 3858 

purchase,  deed.. 3851^ 

cemetery  at  Lincoln  on  state  lands,  3860  to  3868 

eighty  acres  for  state  cemetery 3860 

tmatees  elected 3861 

trustees  select  site 3862 

platting  and  improvements 386^ 

eighty  acres  sold  for  improvements 3864 

sexton,  salary 3865 

trustees,  powers,  rules 3868 

consent  to  United  States  acquiring  Omaha 

postoffice  ground 3867  to  3874 

ceding    jurisdiction    over   Fort   Sidney 

reservation 3875,3878 

ceding  jurisdiction  over   Forts  Niobrara 

and  Robinson 3877  to  387^ 

general    act     ceding    jurisdiction    over 

United  States  postal  sites.. 3880  to  3884 

jurisdiction  ceded   over   Omaha  military 

post 3885  to  3888 

location  of  seat  of  government,  etc.,  3869  to  3893 

care  of  public  buildings 3894  to  3696 

janitorof  capitol 389^ 
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PUBLIC  LANDS,  OOMMISSIONER  OF 

/See  Officers.  IV 3078  to  3083 

PUBLIC  MONEY 

deposit  of,  in  banks.    See  Public   Fi- 
nances......  4270  to  4280 

loaned,  actions  to  recoysr.. 4285, 4286 

PUBLIC  RECORDS 

.   subject  to  inspection.. 3048 

PUBLIC  REVENUE 

constitational  prorisions ,.  p. 

PUBLIC  WAREHOUSES 

See  Warehouses 4462  to  4529 

PUBLIC  WATERS 

in  charge  of  fish  commission 204 

PUBLIC  WORKS 

iS^tf  Metropolitan  Cities. 2408 

board  of,  in  cities  A 2561 

board  of,  in  cities  B 2674 

PUBLICATION 

service  by,  of  sammons 4615  to  4620 

PUBLISHED  NOTICE 

how  proved 4923 

PUBLISHER  OF  SCHOOL  BOOKS 

give  bond 3759 

PUBLISHER'S  FEES 
in  assignment  cases 258 

PUNISHMENTS 
how  enforced •• 6883 

PUPPET  SHOW 
without  license,  penalty 5846 

PURCHASER 

inclades  what. 4369 

at  tax  sals,Uenof. 4015 

QUAIL 

when  nnlawfol  to  kill 5667 

QUARANTINE 

proclamation  of. 150 

established  by  yeterinarian 146 

See  Veterinary  Suroeoh. 

against  diseased  sheep... 179 

sheriff  establish  temporary 155 

•expenses  of. 151 

penalty  for  yiolating. 158,  163 

QUARTERMASTER  GENERAL 
See  Militia 2212 

QUASHING 

of  appeal,  effect 5487 

QUIA  TIMET,  ACTION  OP 
See  Real  Property 4391  to  4395 


ncnw 
QUO  WARRANTO 

how  affected  by  code 5369 

proceedings,  how  regulated 519^ 

supreme  oonrt,  original  jurisdiction  of....  lOr 

when,  and  by  whom  brought 52X 

informations  bronght  by 5238  to  5^2 

against  whom  filed,  when 5:^ 

county  attorney  file,  when 5239 

who  direct  oonnty  attorney  to  bring 5240 

statements  of. « 53tl 

summons  issued  on  statement 5240 

answer  to 5243 

trial  determine  what 5244 

effect  of  Judgment  for  claimant 524-'' 

defendant  deliyer  over  books,  papers,  etc,  ii^ 
judgment  for  defendant,  sait  for  damage, 

etc. 6247 

against  seyeral  claimants Si^ 

defendant  guilty,  ouster,  costs,  etc 524? 

when  judgment  limited  to  certain  acts....  5250 

title  of  cause,  costs,  etc 5251 

costs  against  pretended  corporations 5252 

when  corporations  onsted,  trustees. 525r> 

bond  of 5254 

who  may  sue  on  trustee's  bond 5255 

dnties  of  trustees 525*1 

court  compel  turning  orer  of  books,  etc..  525T 

trustee  file  inrentory 525^ 

liability  of  trustses,  etc 5^ 

when  officers  of  corporation  liable 5260 

contempt  to  disobey  order  in 5261 

may  bo  used  to  Tacato  letters  patent 5252 

RAILROADS 

constitutional  provisions ....p^  71 

incorporation  of. 489  to  621 

who  may  form 489 

make  certificate  and  forward  tosecretsiy 

of  state 49U 

when  deemed  incorporated 49! 

what  acts  empowered  to  do 49:2 

capital  stock,  shares,  personal  property....  493 

when  stock  payable «.  494 

may  sue  for  amount  due  on  stock............  493 

increase  capital  stock,  how 496 

open  subscription  books 49C 

how  directors  chosen ^ 

liability  of  stockholders 49@ 

annually  report  to  auditor^ 499 

must  keep  office  on  line  of  road 500 

must  keep  public  general  office  in  state....  501 

book  to  be  kept  at  general  office 502 

directors  to  report  annually  to  auditor.. ...  503 

fiiilure  to  comply  with  act  forfeit  franchise,  M4 
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RAILROADS — (hniinued. 
additional  penalty  for  failare  to  complj 

with  law 506 

eminent  domain 506  to  536 

right  to  condemn  real  estate 506 

acquire  property  for  change  of  1  i  ne 507 

how  right  OTor  street  or  pablic  ground 

acquired .^ 508 

how  real  estate  acquired  conveyed 509 

may  cross  orer  or  under  stream  or  road  ...  510 

may  change  channel  of  stream 510 

damages  to  real  estate  to  be  fixed  how 611 

right  of  way  damages 612 

•ither  party  may  appeal  from  damages  al- 
lowed   -. 613 

undertaking  to  he  filed  in  case  of  appeal...  614 

summons  on  appeal  issue  when 615 

appellee  not  found  court  proceed  when . ...  516 
oonnty  Judge  make  transcript  in  case  of 

appeal 517 

dnty  of  clerk  to  enter  appeal 619 

appeals  consolidated  when 520 

oondemnation  act  not  retroactiye 521 

notice  on  owner  before  assessment  of  dam- 
age by  commission 522 

oondemnation,   vacancy    in    commission 

filled  by  sherifif 623 

how  take  land  of  person  under  disability,  524 
notice  in  case  of  non-resident  owner  before 

condemnation. 526 

Aaihoriced  to  pass  oyer  school  and  public 

lands. 626 

how  appropriate  state  lands 527  to  529 

to  file  plat  of  state  lands  taken 534 

right  of  way  to  state  lands,  damage,  deed, 

530  to  535 

consolidation,  leasing,  sale 536  to  545 

oonsolidation  of  two  or  more 536 

director^'  dnty  in  consolidation 536 

agreement  to  consolidate  must  be  sanc- 
tioned by  stockholders 537 

agreement  to  consolidate  must  be  filed  with 

secretary  of  state 538 

rights  of  old  transferred  to  new  on  consol- 
idation   539 

consolidated  company  cannot  abandon  any 

road 540 

may  aid  other  company 541 

naay  lease  or  purchase  connecting  line,  541  to  543 

Ibioign,  may  purchase  connecting  line 642 

prior  leases,  sales,  etc.,  legalized 544,  546 

right  and  power  to  connect  with  other 

roads 546 

BOwer  to  extend  into  other  state  or  terri- 

toiy 547 
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RAILROADS— Con^mut'd. 

traffic  arrangement  at  stpte  line 548^ 

foreign  declared  legal 549- 

foreign  allowed  to  build  in  the  Htute 550- 

foreign  may  mortgage  and  convey  property 

in  this  state. 551  to  554 

contracts  made  by  foreign,  valid 55? 

operation.. 555  to  579 

farm  crossings 55S 

must  fence  track 55& 

liability  absolute  for  stock  killed  where 

no  fence 556- 

keep  good  crossings  where 557 

keep  good  crossing  at  highway 1920- 

may  pass  over  or  under  turnpike  or  road    558 
bridges  of,  must  be  kept  in  good  repair..     560- 

bell  and  whistle,  how  used 561 

trains  come  to  full  stop  before  crossing 

other  road 563  to56& 

must    have   automatic   couplers   and 

brakes 566  to  S71 

engine  must  have  power  brake -    668 

older  road  the  right  of  way  at  crossing    564 
annual  report  show  kind  of  brakes  and 

couplers 570 

liabls  for  damage  to  person 572 

penalty  for  employee  drunk  on  dnty . ...    574 
must  run  passenger  trains  at  regular 

times.. 575 

liability  as  common  carriers 576 

cannot  discriminate ^ 577 

cannot  limit  liability 57^ 

how  served  with  process 579 

where  sued ; 4592 

penalty  for  diversion  of  freight 5721 

passenger  rates 580  to  586 

three  cents  per  mile  for  passenger 580 

baggage  allowed  passenger 580- 

child  under  ten  half  rates 581 

twenty-five  cents  extra  when  fare  paid 

on  train 582 

unlawful  to  expel  passenger,  when 58? 

penalty  for  violating  act 584 

meaning  of. 585- 

passenger  may  be  put  off  for  not  paying    586- 

board  of  transportation 587  to  608 

term  "railroad"  includes  what 587 

all  charges  reasonable,  no  discrimination    587 
special  rate  rebate  or  drawback  prohib- 
ited      588 

fhmish  to  all  equal  facilities 589 

can  only  charge  less  for  long  than  short 

haul  when 590- 

pooling  by,  unlawful 591 
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liMLRO  ADS— Continued. 
board  of  transportatioo,  post  schednle  of 

rates 592 

rates  not  raised  without  notice 592 

several  roads  establish  joint  tariffs 593 

nnlawfnl  to  combine  to  defeat  tariff  law    594 
liable  to  party  injured  for  neglect  to 

comply  with  law ^ 595 

party  injnred  by,  complain  to  board....     596 
•complaint  to  board   not  exclusive  bat 

cumulative  remedy 596 

who  compose  board. 597 

secretary  of  board 597 

antlrtrity  of.. 598 

-complaint  to  board  of 599 

investigate  and  report  on  complaint 600 

duty  and  finding  on  complaint 601 

effect  of  reparation  for  ii^ary...». 601 

how  compel  obedience  to  orders  of.. 602 

how  conduct  business 603 

principal  office  at  Lincoln 604 

requires  annual  report  of  common  car- 
riers      605 

make  annual  report.. 606 

application  of  this  act 607 

powers  of  secretaries  of  board 608 

tnay  issue  bonds  and  give  mortgage 609 

power  to  borrow  money 610 

what  mortgage  by,  covers,  and  effect  of    611 
mortgage  by,  of  future  acquired  prop- 

.   erty 612 

mortgage  by,  recorded  in  each  county...    613 

vo^  of  aid  to  by  people,  plat  of  route 614 

name  station  same  as  the  town 615 

penalty  for  naming  station  different  from 

town 616 

•union    depot    companies    formed    how, 

powers 617  to  621 

lien  of  laborer  on,  notice. 2169 

child  not  employed  on,  except 2080 

property  listed  for  taxation 3935 

property,  personal,  for  taxation 4087 

taxes  on  lien  on  road-bed,  etc 4086 

assessment  on,  ho w  apportioned 3984 

county  or  city  bonds  for 4158  to  4166 

bonds  refunded  by  city» 4209 

precinct,  township  and  village  aid  to.    See 

Public  Finance 4214  to  4217 

penalty  for  failure  to  report  under  ware- 
house law 4514 

unlawful  to  ship  game,  when 5667 

property  unlawful  to  injure 5677  to  5679 

cars  to  be  disinfected 152 

clean  stock  cars,  penalty 5828 


RAILROADS— Cbjic7t«rf<!<i. 
confidence  game  on,  duty  of  employees —  5857 
street.     See  Street  Railboad.. 622  to  633 

RAM 
Mexican,  cannot  run  at  large tl 

RAPE 

what  is,  penalty 5588 

assault  tacommit  penalty 5590 

READING  ROOM 

unlawful  to  injnre  property  in 5687 

REAL  ESTATE 
fraud  in  conveyance  of.  See  Frauds,! 783  to  178B 

See  Real  Property.. 4324  to  4407 

partition  of    See  Partition 5269  to  531 1 

corporation  for  holding  and  bonding..  657  to  660 

bow  taken  by  condemnation 506  to  535 

conveyance  by  execntor,  etc 1366  to  1391 

liable  for  tax  as  of  April  1st 3941 

purchaser  of,  on  April  1st  liable  for  tax  ...  3942 

taxes  on  alien  from  April  Ist 4037 

taxes  may  be  paid  on  an  undivided  part...  4001 

how  assessed 3901 

equitable  interest  in,  assessable 3908 

not  exempt  from  sale  for  taxes 5059 

sale  of,  for  taxes 4O08 

private  sale  for  taxes,  when.. 4012 

sale  for  taxes  in  cities  A 2541 

how  sold  for  taxes,  cities  B 2644 

appraisement  for  sale ^ 5033 

notice  of  sale  under  execution 5031 

redemption  from  sale  of 5032 

confirmation  of  saleof. 5083 

deed  to,  by  sherifl' 5034,  5035 

title  to,  sold  not  affected  by  reversal 5043 

of  deceased  sold.. „ 1269 

of  deceased,  how  mortgaged 1390 

may  be  sold  by  foreign  executor.. 11^ 

sale  of  ward's 1505  to  1538 

action  to  recover,  pleadings. 4670 

effect  on,  of  action  pending^ 4GS3 

in  other  county,  how  affected  by  action 

pending 4634 

conveyed  by  master,  when 4976  to  4978 

assigned  for  benefit  of  creditors 233 

of  religious  society,  how  sold  or  incnm- 

bered.. 704 

held  by  charitable  associ ation ,  limited 664 

may  be  acquired  and  held  by  connty 928 

of  dissolved  corporation  pass  to  trustee....    329 
bought  and  sold  by  loan  association,  when,    387 

what  an  insurance  company  may  hold 396 

insurance  company  only  hold  what 423 

how  conveyed „  1781 

Digitized  byCjOOQlC 


INDEX. 


1327 


fECTION 

REAL  ESTATE-ConcZttrffd. 

how  coQTeyed  by  railroad.. ..»«... 609 

by  corporation 3502 

how  delirery  of,  enforced 5095,  5096 

actions  ooncerning 5172  to  5188 

action  to  recorer,  what  petition  state 5172 

ATerments  of  answer 5173 

action  by  co-tenant 6174 

when  right  lost  after  action  commenced...  5175 

second  trial  on  request 5176,  5177 

who  entitled  to  benefit  as  occopyiog  claim- 
ants   5178 

liabiUty  for  waste 6179  to  6188 

forfeitare  and  oonTiction  for  waste 6180 

who  deemed  to  haye  committed  waste 5181 

damage  for  trespass 6182 

amount  of  recoTery  for  timber  taken  ......  5183 

reversioner  may  sue  for  damage  to 5184 

an  heir  may  sne  for  damage  to 6185 

execution  pnrchaser  may  sne  for  damages,  5186 

rights  of  occupant  to  use 5187,  5188 

roTlTor  of  action  for 4990 

action  for  injury  to,  where  brought 4587 

See  Real  Propkbtt. 

REAL  PROPERTY 4324  to  4407 

deeds  of,  how  executed 4324 

grantor  must  acknowledge .1.  4325 

acknowledgment,  how  made  and  proved,  4326 

aeknowledgment  outside  of  stato 4327 

legalizes  previous  acts 4328 

when  instrument  entitled  to  record 4329 

when  certificate  of  clerk  necessary 4329 

how  execnted  in  foreign  country...... 4330 

proof  of  execution,  witness- 4331 

sabpoBuas  for  witnesses.. 4332 

penalty  for  witness  refusing  to  testify 4333 

witnesses  dead  or  out  of  stato  - 4334 

recording  of  copy  of  deed,  when- 4:i35 

<sertificato  of  acknowledgment 4336 

snch  deed  evidence  without  further  proof,  4337 

certificate  recorded  with  deed 4338 

deeds  recorded  in  the  order  filed.. 4339 

instmmente  take  effect,  when.. 4340 

not   lawfully  'recorded    unless   acknowl- 
edged  - 4341 

recorded  where 4342 

revocation  of  instrument 4343 

copy  of  record  of  deed  evidence 4345 

will  afiecting,  recorded 4346 

will  recorded  as  a  deed 4346 

decree  as  to,  recorded 4347 

will,  decree,  etc,  to  be  indexed  as  deed....  4348 

when  deed  considered  as  mortgage- 4349 

aaortgage  discharged  on  margin 4350 


REAL  PROPERTY— Cbnrtnittfd. 

when  register  discharge 4351 

how  discharge  indexed 4352 

penalty  for  neglect  to  discharge....*. 4363 

provisions  apply  to  conveyance  of  public 

land 4364 

not  affected  by  adverse  possession  of  an- 
other  „ 4355 

book  and  page  of  record  marked  on  deed,  4^56 
commissioners  of  deeds,  powers,  term......  4357 

acknowledgment  by,  effect 4358 

oath  and  teal  of. w 4369 

certificate  of  secretary  of  state  as  to  au- 
thority...   43W 

limit  on  powers,  duty,. 4361 

officer  must  know  grantor. 4362 

effect  of  record  of  assignment  of  mortgage,  4363 

land  certificates  and  patents  recorded 4364 

penalty  for  officer  violating  act 4365 

rights  of  married  women 4366 

how  dower  conveyed 4367 

''real  estate "  includes  what 4368 

^purchaser"  embraces  what 4369 

"deed"  includes  what 4370 

letter  of  attorney  and  other  powers  not 

included «• 4371 

copy  of  power  recorded  when 4372 

married  woman  not  bound  by  joint  deed,  4373 
words  of  inheritance   not   necessary  in 

deed 4374 

what  interest  passes  by  conveyance 4375 

after-acquired  interest,  when  it  passes  too,  4376 

estate  in  fiUuro 4377 

instruments,  how  construed 4378 

mortgagor  retains  legal  title 4379 

occupant  paid  for  improvements  if  dis- 
possessed.-   4380 

occupants,  who  are 4381 

how  improvements  appraised 4382 

duty  of  appraiser  of. 4383 

appraisers'    report,    objections,  new  ap- 
praisement   4384 

decree  for  taxes  paid,  and  improvemento  a 

lien 4383 

on  final  hearing,  rights  of  the  parties......  4386 

when  writ  of  possession  in  issue,  plaintiff 

elect 4387 

when  deed  tendered  by  plaintiff- •••..  4388 

where  plaintiff  fails  to  elect 4389 

application  of  act 4390 

actions  quia  iimeL 4391  im  4305 

need  not  be  by  person  in  possession ,  4381 

pleadings,  proofs,  and  proceedings 4393 

reversioners  and  remainder-men  may  quiet^  4393 
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BBCnON 

BEAL  PROPERTY—Comj^tkferf. 

«  disclaimer  shall  recover  coets 4394 

application  of  act 4395 

rights  of  noif-resident  aliens. 4396  to  4399 

limitation  on  right  of  aliens  and  foreign 

corporation  to  hold  land 4390 

oonntj  attorney  proceed  to  forfeit  land  to 

stato.« 4397 

present  owner  must  dispose  of  land 4398 

does  not  prevent  acqtiiring  liens  on  land...  4399 

bonded  abstracter 4400  to  4404 

bond  approved  bj  oonntj  jadge... 4400 

abstract  made  by  a,  evidence 4401 

copy  furnished  opposite  party  before  trial,  4402 

additional  security  on  bond 4403 

appeal  from  decision  of  Judge  as  to  bond...  4404 
record  of  sale  of  private  land  claims  under 

orderof  probate  con rt 4405 

unclaimed  lots,  city  make  deeds  to. 4406 

act  construed,  does  not  cover  right  by 

tax  deed 4407 

Sm  Real  Estate. 

REAL  PROPERTY— REAL  ESTATE 
words  indude  what 4081 

REBATE 
by  railroad  proh(iited 588 

RECEIPT 
stealing  or  destroying,  penalty 5699 

RECEIPTS 

for  taxes  consecutively  numbered... 4006 

warehouse,  negotiable 4503 

RECEIVERS 4786  to  4796 

when  and  how  appointed 4786 

only  in  a  suit  and  after  notice 4786 

when  delay  dangerous  sheriff  act 4787 

bond  of  and  of  applicant  for 4788 

how  application  for,  made 4789 

objection  to  sa re ty  on  bond.. 4790 

powers  and  duties  fixed  in  the  order 4791 

limit  of  powers 4792 

appointment  without  notice  void 4793 

order  appointing  appealable 4794 

court  enforce  orders 4795 

rule  as  to  bonds  of.. 2999 

of  loan  associations,  duties 374 

«f  attached  property.    See  Attaohment, 

4723  to  4728 

in  supplemental  proceedings 6078,  5079 

may  be  appointed  or  discharged  at  cham- 
bers   A 1057 

RECEIVING  STOLEN  PROPERTY 
penalty 5701 


RECOGNIZANCE 

terms  of,  etc 5925,  5035 

how  signed  and  sealed 6060 

filing  and  recording 6010 

of  criminal  deposited  with  clerk 5976 

recorded  by  district  clerk..  ^ 5906 

effect  on,  of  adjournment  of  term 1051 

in  police  court  cities  A 2563 

to  keep  the  peaoe 5894  to  5898 

forfeiture  of 6926,6011  to  6016 

by  prisoner 5934 

for  appeal  in  criminal  case 5951 

in  habeas  carpue 5065 

to  suspend  judgment  in  error  cases 6212 

for  stay  of  fine  or  penalty.. 6156 

same  in  information  as  in  indictment 6217 

fixed  by  court  in  felony 6067 

when  taken  by  sheriff,  indictment,6055  to  6059 
surety  on,  may  surrender  defendaot,5977  to  5979 
discharge  from 6016  to  6019 

RECORD 

of  district  court  signed  by  judge 4979 

complete,  in  supreme  court 5141 

certified  copies  of^  evidence 4928 

of  foreign  country,  how  proved ,  4936 

mutilating,  etc,  penalty 5771 

RECORD  BOOK 
of  county  court — ^  1106 

RECORDER  OF  DEEDS 

record  order  of  attachment ^  4748 

duty  when  discharged 4749 

RECORDS 

public,  open  to  inspection 3048 

public,  counterfeiting,  penalty 57^ 

how  transcripted  from  old  to  new  county,    8S4 

complete,  kept  by  district  clerk.. 4842 

of  county  court  entered  and  certified  ......  1108 

REDEEMED 
written  on  warrant  « ^ 


^ 4049 

REDEMPTION 

of  real  estate  from  sale.. 5082 

of  land  from  tax  sale.. 4018 

from  tax  sale :. 4089 

of  part,  deed 4021 

of  an  undivided  part 4090 

of  bonds  in  New  York 412? 

of  bonds,  notice 4192 

REDUNDANT  MATTER 
stricken  out.. ...^••.  4062 


RED  WILLOW  COUNTY 
boundary.. 
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8XCTI0N 

REFEREES 

trial  by,  on  oonsent  of  parties 4818 

powers  of,  report. 4820 

how  chosen  or  appointed 4821 

from  county  court  only  by  consent 4822 

sign  bill  of  exceptions 4823 

ordered  in  Tacation 4824 

oath  of. 4825 

fees 4826 

in  sapplemental  proceedings 5081 

in  proceedings  in  aid  of  execution 5076 

to  make  partition 5279 

REFERENCE 
when  court  direct,  on  own  motion 4819 

REFORMATORIES 
See  Public  Institutions 3485  to  3509 

REFORM  SCHOOL 
at  Kearney 3485  to  3498 

REFUNDING 

outstanding  bonds 4190  to  4197 

of  school  bonds 4247  to  4249 

bonds  of  cities 4208  to  4210 

bonds  of  precinct ^ 4220  to  4223 

of  taxes  paid  under  protest 4043 

REGENTS 
of  university.   jSiee  Public  Institutions,  3666 

REGISTER 
lor  jail  contents 3440 

REGISTER  IN  CHANCERY 
feesof : 3005 

REGISTER  OF  DEEDS 

fife«  Officers,  V 3151  to  3172 

record  deed  in  order  received 4339 

endorse  book  and  page  of  record  on  deed,  4356 
certify   to  incumbrances    on  real  estate, 

when 5024 

fees  in  attachment  cases  .»« 4750 

oppression  by,  penalty 5753 

penalty  for  making  copy  of  revoked  power,  4372 
index  decrees,  wills,  etc. 4348 

REGISTERS  AND  RECEIVEUS 

certificate  as  to  title  evidence 4931 

REGISTRATION  LAW 1703  to  1745 

books  and  blanks  for 1703 

REGISTRATION  OF  ELECTORS 

supervisors  of,  of  different  political  faith...  1704 

challenge  at 1705 

▼acancy  in  office  of  supervisor  of. 1707 

pay  of  supervisors 1707 

supervisors  of,  <^xamined  by  mayor 1708 

power  of  superTiso">  of,  to  maintain  order,  1709 
84 


SECTION 

REGISTRATION    OF    ELECTORS— Qjn- 
duded. 

time  of  general  registration 1710 

organization  and  duties  of  board  of 1711 

revision  of. 1712 

removal  of  voter  to  other  ward 1713 

books  kept  by  board  of. 1714 

bnreaa  copy  and  public  copy 1714 

city  clerk  furnish  books  to  boards. 1715 

how  books  closed  and  signed 1716 

certificate  of  supervisors  of 1717 

books  to  be  delivered  to  city  clerk 1718 

copy  of  those  registered  each  day  posted...  1719 

books  of,  to  be  used  at  election,  how.. 1720 

books  of,  checked  up  as  vote  cast 1720 

challenge  of  Yoter  at  election 1721 

each  party  keep  a  challenger  at 1723  ' 

mayor  and  eouncil  fix  place  of. 1722 

I>erson  cannot  register  in  two  precincts 1724 

majority  of  board  decide  questions 1725 

supervisors  are  election  oflScers 1726 

books  open  to  inspection 1727 

revision  of,  necessary  before  special  elec- 
tion    1728 

**no"  written  on  books  of,  where  person 

not  voted 1729 

meaning  of  ** precinct" 1730 

false,  a  felony 1731 

neglect  of  duty  by  supervisor 17:J2 

penalty  for  defacing  or  stealing  books 1733 

penalty  for  false  swearing  as  to 1735 

of  impeding  voters  at,  penalty 1737 

penalty  for  obstructing 1738 

penalty  for  neglect  of  duty  by  officer  of....  17o9 

penalty  for  willful  violation  of  law 1740 

violation  of,  prosecuted  by  county  attorney,  1741 

penalty  for  having  liquors  at 1742 

irregularities  is  no  defense  for  violation  of 

law 1743 

boundaries  of  precincts  advertised 1744 

all  expenses  of,  paid  out  of  general  fund,  1745 

REGISTRATION  OF  BONDS 4149  to  4151 

of  city  and  village  bonds 4211,  4213 

of  precinct  bonds 4218,  4219 

of  precinct  township,  and  school  bonds, 

4224  to  4227 
of  refhnding  precinct  bonds 4223 

REGISTER  OF  WARRANTS 
kept  by  all  treasurers 4255 

RELATIVES  OP  INSANE 
liable  for  care  ©C 3412 

RELATOR 

in  mandamns  liable  for  costs ...^ 51J92 
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tEcnoN 
ItELEASE 

when  decree  stand  M»..... 4951 

RELIEF 
to  western  sofferers  by  connty.  '  See  Pub- 
lic Finances 4198  to  4205 

RELIEF  COMMISSION 
soldiers.    See  Vetekans 4456 

RELIEF  COMMISSION,  WESTERN  SUFFER- 
ERS 
See  Public  Finances 4136  to  4148 

RELIEF  OP  SOLDIERS,  ETC. 
5^c  Veterans 4465  to  4458 

RELIGIOUS  SOCIETIES 

incorporation 691  to  704 

adopt  articles  of  incorporation 693 

trnstees,  perpetual  snocession 698 

elect  officers.. 699 

clerk  keep  records  of. 697 

vacancy  in  board,  bow  filled 700 

how  name  changed 701  to  708 

how  sell  or  incnmber  real  estate 704 

RELIGIOUS  MEETING 
penalty  for  disturbing , 6611 

REMAINDER-MAN 

may  sue  for  damage  to  real  estate 5184 

may  bring  action  to  quiet  title 4393 

REMITTITUR 
in  justice  court....... • 5474 

REMOVAL 
of  county  seat  contest  heard  by  district 

judge 1662 

of  county  officers.    See  Officbbs,  Y, 

3197  to  3205 

REPEATING 
penalty  for,  at  election.. 6776 

REPLEVIN 4689  to  4707 

when  it  lies ..*. 4689 

affidavit  for,  contain  what 4690 

order  of  delivery  state  what 4691 

return  day  of  order 4692 

how  order  executed 4693 

undertaking  in 4694 

valuation  of  property 4695 

undertaking  not  given,  property  returned,  4696 

objection  to  sureties  by  defendant 4397 

verdict  in,  find  what 4698 

damages  in 4699 

judgment  for  return,  when 4700 

when  damages  assessed  in 4701 

when  action  proceed  as  one  for  damages....  4702 

judgment  when  proceedings  defective 4703 

order  to  other  county,  soveral  orders 4704 


ncraai 

REPLEVIN— Cbnditd^d. 
officer  break  buildings  to  execute  Arder....  4705 

when  undertaking  in,  may  be  sued  on 4706 

order  issued  without  affidavit  void,  liabil- 
ity for 4707 

in  county  court,  procedure 108< 

See  Justice  Peace 5505  to  5518 

not  allowed  for  property  seized  for  tax......  4043 

REPLEVY 
of  judgment  by  criminal.. 6156,  6197 

REPLY 

to  new  matter  only 4648 

day,  second  Monday 4649 

joint,  in  partition  cases 5274 

supplemental,  when m„.  46^ 

filed  on  terms,  when ,.•......  4650 

REPORTER 

of  supreme  court 1031 

stenographic,  of  district  court. 10S4 

of  district  court,  oath,  salary. 1065, 1068 

duties : 1066, 1070 

of  prize  fight,  penalty 5584 

REPORTS 

supreme  court,  printed ».  1033 

additional  volumes  of 1035 

sale  of,  constitute  library  fund 1(^ 

sent  to  other  state  libraries.... 2142 

of  state  officers,  printing 442^ 

of  state  officers  printed 3100 

distributed , 3101 

bound  together  for  library 31(B 

of  board  of  agriculture.     See  Board  of 

Aqeicultube S 

of  county  agricultural  society SI 

of  assignee. • 251 

of  bank  examiners. »    297 

of  bank  to  auditor 292  to  299 

of  building  and  loan  associations 371 

of  Dairymen's  Ajssociation  distributed....     65 

of  State  Historical  Society  published 4431 

of  Horticultural  Society 9 

of  commissioner  to  adjust  daima  against 

estate 1282 

of  fines  by  magistrates ...— .  6170 

REPRESENTATIVE  DISTRICTS 230 

REPRIEVES 6197  to  6306 

granted  conditionally 61^ 

conditions  of,  violated 6193 

REPRIEVED  MURDERER 
how  confined 6W1 

REQUISITION ...., ......5960,  5961 

Digitized  byCjOOQlC 


INDEX. 


1331 


sxcnoN 

RESCUE 

of  prisoner  from  offieer,  penalty^ 5610 

RESERVE 
kept  by  sUte  baiika.^ 300 

RESIGNATION 
of  office,  how  and  when  made- 1684 

RESISTING  OFFICER 
penalty^ 6609 

RESTITUTION 

when  Judgment  of. 6499 

writ  for,  form 1 5503 

writ  of,  how  executed .T...  5504 

RETURN 

of  election,  fraudulent  entries  on 6786 

d*jy  of  order  in  repleyin. 4692 

day,  of  summons 4604 

day,  in  county  court 1083 

toBummoDS,  show  what 4608 

to  habeas  corpus  by  private  i>er8on  show 

what 5998 

sworn  to 5999 

REVENUE 

See  Public  Finances  - 3897  to  4323 

stamps,  price  ofy  how  paid.- 3037 

REVERSAL 

of  inferior  courts- 6116 

of  judgment,  effect  on  costs 6134 

of  justice,  judgment^  costs,  etc 6140 

REVERSION 
in  lands  may  be  sold 1150 

REVERSIONER 

a,  may  quiet  title 4393 

may  sue  for  damage  to  estate 6184 

REVIEW 
either  party  to  action  against  state  enti- 
tled to  a 4310 

REVISED  STATUTES 
aothonzed 2098 

REVIVOR  OP  ACTIONS 4981  to  4998 

when  action  proceed  after  a  death 4981 

proceedings  by  court.. 4982 

how,  and  in  whose  name 4983 

conditional  order  first 4984 

either  party  move  for  a 4985 

no  consent,  order  served 4986 

notice  of,  by  publication,  when 4987 

on  death  of  plaintiff.. 4988 

on  death  of  defendant 4989 

of  action  for  real  property 4990 

must  be  in  one  year  or  consent  given, 

4991,4992 


sEcnoM 

REVIVOB  OP  ACTIONS— Q>«c?iirfed. 
when  action  stricken  from  docket..... 4993,  4994 

shall  not  delay  trial 4996 

of  dormant  judgment 4998 

of  judgment *.  4996 

REVOCATION 

of  will  must  be  by  defacing 1191 

of  teacher's  certificate 3601 

REWARDS 

for  arrest  of  criminals,  when 5922,  5923 

escaped  convict 3470 

in  murder  case  how  paid  by  governor......  6176 

RICHARDSON  COUNTY 
boundary 803 

RIGHT  OP  PROPERTY 

levied  on,  trial  on 6017  to  6019 

levied  on,  trial  of.    See  Jusncs  Peace 

5467  to  5469 
attached,  trial  of.. 5414 

RIGHT  OF  WAY 

how  acquired 612  to  635 

over  public  lands,  how  acquired 626 

on  public  road  1874 

for  sanitary  ditch 3331  to  3333 

RIGHTS 
under  existing  laws  not  effected  by  code 

5367  to  5369 

RIGHTS,  CIVIL 317,  318 

felon  loses 5884,  5885 

RIOTERS 
dispersing , 6606  to  5608 

RIVERS 
change  in  channel  to  be  prevented.. 940 

ROAD 

live  fence  along.. 28 

unlawfbl  to  injure 5690,  5691 

on  township  line,  who  repair 1913 

warrants,  ^payment.    SeeVvBJAO  Finance, 

4267,  4269 

ROAD  DISTRICTS 
judgments  against,  how  paid 4112  to  4116 

ROAD  RECORD 
kept  by  clerk 3122 

I  ROADS.    See  Highways 1811  to  1928 

'  ROAD  SUPERVISORS 

to  destroy  grasshoppers 207  to  211 

I  ROBBER 

I     harboring,  penalty.. 6701 

ROBBERY 

what  is,  penalty.. 6589 

assault  to  commit , 
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RECnON 

BOBIN 

peDaltj  for  killings 5664 

ROBINSON,  FORT 

United  States  jarisdicUon  over 3S77  to  3879 

BOCK  COUNTY 

boundary ^ 803 

ROSTER 

of  old  soldiers  published  ~....» 4451 

ROUND-UP 

of  cattle,  time  of 194 

RULES 

of  supreme  court  revised 5366 

RYE 

fifty-six  pounds  to  bushel 4534 

SAPES 
provided  by  county 869 

SAILORS 

See  VETEBANa 4450  to  4461 

home.    See  Public  Institutions,  •3428  to  3434 

.    burial  of.    jSlee  Veterans 4459 

SALES 

all,  of  land  at  court  bouse 5038 

of  real  estate,  how  confirmed 5033 

may  be  confirmed  at  chambers 1057 

of  school  house  or  site 3521 

of  assigned  estate 250 

SALINE  COUNTY 

boundary 804 

SALINE  LANDS 
See  Public  Lands  and  Buildings, 

3794  to  3811 
may  be  taken  for  right  of  way «...     526 

SALMON 
when  unlawful  to  catch 5671 

SALT 

fifty  pounds  to  bushel 4534 

SALT  WELL,  ETC. 

unlawful  to  injure 5694 

SALVAGES 4408  to  4416 

what  property  treated  as 4408 

title  to,  tried,  premium 4409 

under  $10  in  value  sold  by  salver 4410 

of  greater  value  sold  by  constable 4411 

when  owner  may  have  restitution 4412 

no  claimant,   proceeds   of  sale    paid    to 

school  fund 4413 

Taluation  of  salvage  by  freeholders 4414 

warrant  for  sale  of,  when  issued 4415 

lelling  or  disposing  of,  when  larceny 4416 


SALVOR 

See  Salvages 4408  to  4416 

SANITARY  DISTRICTS 

/Ste  Public  Health 3^0  to  3333 

SARPY  COUNTY 

boundary 805 

SATISFACTION 

of  mortgage  on  record 4^ 

SAUNDERS  COUNTY 

boundary S(B 

SAVINGS  AND  LOAN  ASSOCIATIONS...    377 

SAVINGS  BANKS 

not  subject  to  banking  law 3(^ 

statement  for  assessor 3923 

SCAB 

iu  sheep 173  to  179 

SCANDALOUS  MATTER 

stricken  out  of  pleading 4662 

SCHEDULE 

in  constitution p.  74 

of  assets  and  liabilities  made  by  assignor,    238 

of  rates,  posted  by  railroad.. ^ 

of  property  for  assessor.. 391T 

SCHOOLS 

See  Public  iNSTEUcrrioN 3510  to  3767 

incorporated 670  to  ^ 

officers,  powers  and  duties 3559  to  3577 

district  officers.     See  Public    Instruc- 
tion  3548  to  3558 

powers  of  district  board.     See  Public  Ik- 

STRUCTION 3578  to  3590 

district  meetings.    See  Public  Instruc- 
tion  3532  to  3547 

districts.    See  Public  Instruction, 

3510  to  3531 

defined 4241 

purchase  land  from  state.. .3812  to  3815,  3846 

judgments  against,  bow  paid 41 12  to  4116 

compromise  debts 4152  to  41^ 

tax  not  exceed  two  per  cent 3732 

in  metropolitan   cities  not  exceed   two 

per  cent 3748 

in  metropolitan  cities.     See  Public  In- 

STRUCTION 3727  to  3755 

elections  in  metropolitan  cities 3755 

in  cities.    See  Public  Instruction, 

3699  to  3755 

interruption,  penalty 5613 

funds,  proceeds  of  sale  of  estray,  part  of...    123 
unclaimed   fees  and  estates,  penalties 

and  forfeitures  belong  to 4290  to  43^^ 

unclaimed  witness  fees  belong  to ^^"^ 
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SCHOOIS— Concluded. 
funds,  foredoetire  of  securities  belonging 

to 4293  to  4296 

money  from  sale  of  salvage  goes  to 4413 

proceeds  of  unclaimed  package  goes  to,  4473 

all  fines,  etc,  credited  to 6171 

five  per  cent  fand  from  United  States 

goes  to 4-^97,4298 

See  Public  Instruction 3633  to  3642 

bonds  non-negotiable....: 4299 

bonds  of,  in  custody  of  treasurer 4132 

fandingof 4247  to  4249 

district  bonds,  issuing  and  paying.    See 

Public  Finances 4228  to  4246 

registration  of  ^ 4224  to  4227 

registration  ot    See  Public  Finances, 

4149  to  4151 
districts  in  cities,  bonds.    See  Public  Fi- 
nances   4250  to  4253 

lands,  constitutional  provisions p.  68 

See  Public  Lands  and  Buildings, 

3816  to  3855 

bow  taken  for  rigbt  of  way 526 

interest  on,  not  governed  by  general  law,  2031 

"When  taxable 3899 

exempt  frpm  taxation 3898 

sale  of,  for  taxes,  effect  of 4031 

taxes  paid  on,  returned.. 4122  to  4125 

districts,  number  of,  designated  by  asses- 
sor   3956 

house  sites.    See  iniBLic  Instruction, 

3643  to  3647 

nnlawfiil  to  injure.. 5695 

tM>oks  owned  by  board.    See  Public  In- 
struction  3756  to  3767 

publisbers  of,  give  bonds 3759 

exempt  from  forced  sale 6060 

SCIENCE 

works  of,  evidence  of  wbat» 4862 

SCOTT'S  BLUFF  COUNTY 

boundary   807 

SEAL 

of  county.. 890 

official,  evidence  of  wbat..... 4940 

Tise  of  private,  abolished 4417 

SEAMAN 

not  a  voter 1586 

SEARCH  WARRANTS 5962  to  5976 

when  and  for  what  issue 5962,  5963 

how  addressed,  commands  of. 5964 

if  i^^ceesary  at  night  time 5965 

property  seised,  how  kept.. 5966 

disposition  of  property  seized 5967 


8XCTX01I 

SEARCH  WARRANTS-ConcZucfed. 
stolen  or  embeszled    property  returned 

when , 5968 

property  won  a(t  gambling,  how  disposed  of,  5968 

disposal  of  counterfeit  coin,  etc 5970 

unclaimed  property  sold,  when 5971,  5979 

for  casks,  bottles,  etc.,  when  ..: 5739 

SECOND 

at  prise  fight,  penalty 6684 

at  duel,  i>enalty..^ 6686 

SECRETARIES  OF  BOARD  OF  HEALTH 
See  Public  Health 3281 

SECRETARIES  OF  BOARD  OF  TRANS- 
PORTATION     697 

SECRETARY  OP  STATE 

distribute  agricultural  report 6 

publish  roster  of  soldiers 4461 

on  printing  board 4423 

certify  to  acts  of  commissioner  of  deeds,  4360 

approve  claims  on  treasury 4302  to  4306 

certify  substituted  bonds. 4194 

fee  for  notary,  commission 3230 

reports  to,  by  county  clerks. 3134 

deputy  of...* ; 3088 

salary 3088 

See  Officers,  IV 3084  to  3090 

sign  commissions 3061 

on  miscellaneous  library  board 2131 

sell  laws,  when 2136 

distribute  journals  and  laws 3131 

file  trademark 2086 

print  and  distribute  road  law 1936 

certify  names  of    candidates   to  county 

clerk 1764 

record  abstract  of  votes 1640 

send  for  abstract  of  votes .*..  1636 

SECRET  SERVICE 
See  Detectivb 708  to  716 

SECRET  SOCIETIES 
permit  fh>m  auditor  to  insure  members. ...    443 
insurance,   auditor     revoke     permission, 

when. 446 

insurance,  statement  by 444 

insure  members 443 

insurance,  how  by-laws  changed. 446 

SECURITY 

to  keep  the  peace 5898  to  5901 

for  costs,  when  required .« 5571 

given  by  company,  etc. 4563 

SEDUCTION 

evidence  of 5798 

necessary  to  convict 6103 
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B££D  GRAIN 

for  destitate  parchaaed  from  general  fand, 

936  to  939 

oenntj  pnrohasa.    See  Publio  Finanojb, 

4198  to  4205 
BEEDS 

poondstoa  boahel,  table^ 4534 

SEINE 

need  luilawftilljr,  aeiaad^ - 6669 

BELUNG 

lottery  ticketa,  ponaltj. ^ 6821 

BENATOB 

United  States^  preference  for,  by  electors,  1590 

BENATORIAL 
districti 230 

BENTENOE 

to  connty  jail,  labor,  food,  etc^ 6131 

may  be  pniieed  at  chambers,  when...  1057  to  1059 
reduced  by  supreme  court 6139 

BERGEANTS 
See  Militia 2222 

SERVANT 
embezzlement  by 6706  to  6708 

SERVICE 

of  defendant 4606  to  4626 

of  process  on  railroad 679 

on  town,  made  on  supervisor 1003 

on  resident  agent  of  corporation 4625,  4626 

of  summons  in  suits  against  the  state 4309 

in  foreclosure  of  tax  lien 4103 

in  tax  lien  foreclosure  cases 4093 

of  injunction,  shoald  be  made  forthwith.^  4773 
of  order  in  replevin,  break  baildings 4705 

SETOFF 

pleaded  in  what  action^ 4644 

effect  of  neglect  to  set  up,  as  a  defense 4642 

Judgment  for  excess  of,  given  ^ 4966 

withdrawn,  when 4663 

in  settlement  of  estates 1280,  1289 

when  pleadable  in  action  by  state^ 4322 

allowed  in  actions  by  state 4313 

SEWARD  COUNTY 
boundary 808 

SEWER 

bonds  in  cities  A 2565  to  2568 

asseesmenta  in  cities  A  ^ 2554 

bonds  for,  in  cities  B 2679 

taxes  to  pay  for,  in  generals 2713 

SEXTON 
of  state  cemetery,  salary 3865 


SHAD 

when  unlawful  to  kill 5671 

SHAREHOLDERS 

in  loan  association  may  withdraw 364 

SHARES  OF  STOCK 

words  include  wliat - 4081 

SHEEP 

marks  and  brands  ofL 70  to  8S 

must  be  branded 185 

protected  fW>m  dogs 187  iol9S 

imiwrtingof  infected,  penalty 184 

selling  or  allowing  diseased,  to  run,  5657  to  5^ 

inspection,  expenses  of  ~ ....^   ITS 

fees  of 180 

inspectors^ 169  to  IBS 

residence  and  bond  of ^ 179 

term  of  office 171 

keep  record  » 174 

oonnty  board  appoint 173 

duty  of. 173  to  IW 

ram  cannot  run  at  large - 91 

SHEEP  CARS 
penalty  for  not  cleaning «.»« 5829 

SHERIDAN  COUNTY 

boundary  ~ 809 

SHERIFF 

powers  and  duties  « •« 5369 

act  as  coroner,  when 3145 

may  act  by  deputy „...  5380 

appoint  deputy 320S 

appoint  seyeral  deputies 3309 

real  party  may  be  substitated  for *....  4583 

execute  and  return  every  process 5358 

endorse  on  writ  the  hour  of  its  reoeipl....  5357 

duty  in  appraising  real  estate  for  sale 508S 

deed  of. 5034,5035 

successor  in  office  make  deed,  when ^  5041 

act  as  commissioner  to  convey,  when. 4977 

sell  land  under  tax  lien  foreclosure 4084 

deed  in  foreclosure,  effect 5330 

assess  valne  of  improvements  under  occu- 
pying claimants  law 4383 

sell  unclaimed  warehouse  property 4467 

assist  in  drawing  jury..  5211 

serve  venire  for  jury 5213 

oorrtiption  in  summoning  jury,  penalty...  5319 
service  of  sommons  and  return  ^...4606  to  4614 

return  summons  in  error  by  mail 5130 

serve  notice  of  motions 5111 

break  building  to  serve  subpoena,  when...  491T 

liability  under  execution o53B 

levy  execution  at  once. 5010 
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SHERIFF— Cbirffimerf. 

letam  ezecation  within  sixty  days 5046 

datyinoaseof  assignment 237 

the  assignee  of  insolvents..... 235 

deliver  property  to  an  assignee 245 

daty  in  regard  to  contagious  diseases  of 

stocks 132 

establish  temporary  quarantine  of  stock...     155 
execute  orders   of  veterinarian    or    live 

stock  agents^ 162 

serve  injunction  forthwith 4773 

execute  orders  of  attachment.^ 4714 

return  to  order  of  attachment.. 4721 

act  as  receiver,  when 4787 

may  act  as  receiver  of  attached  property,  4727 

daty  under  replerin  order 4693 

break  buildings  to  execute  order  in  re- 
plevin    4705 

neglecting  to  stop  breach  of  pence,  penalty  5615 
furresl  persons  guilty  of  cruelty  to  animals,  5649 

disperse  unlawful  assembly 5606  to  5608 

neglect  to  serve  warrant,  penalty. ..5761  to  5763 
tftke  defendant  when  surety  surrenders 

him 5979 

search  for  minor  in  house  of  ill-fame, 

5804  to  5808 

arrest  tramp  without  warranto 5870 

arrest  absconding  criminal 5890 

execute  death  warrant 6195 

duty  in  hanging.. 6181 

call  out  militia  at  execution 6183 

make  return  of  death  warrant 6184 

transmit  finding  as  to  sanity  to  governor,  6187 

arrest  without  warrant,  when 5909 

give  notice  of  person  held  as  a  fugitive,  eta ,  5959 

offer  rewards  for  criminals,  when 5923 

chargeof  JaU 3439 

post  Jail  rules.. 3437 

allowing  jail  to  be  foul 5760 

penalty  fbr  escape 5755 

faToring  prisoner,  penalty. 5764 

summons poMe  to  prevent  fight... 5907 

penalty  for  refusing  to  arrest 5754 

try  to  collect  costs  in  felony 6169 

assistance  in  taking  convicts  to  peniten- 
tiary—     6149 

neglecting  to  do  duty 5772 

encouraging  suit,  penalty 5752 

bribery  and  illegal  fee 5750 

amerced  for  failure  to  serve  execution 5048 

notice  of  motion  to  amerce 5052 

deputies  of,  liable  to  amercement 5053 

cannot  act  as  attorney 287 

instruct  Juiy  in  mill-dam  cases 2274 


IBCTION 

SHERIFF— Chnduded, 
seize  liquors  and  arrest  near  camp  meeting 

without  warrant 2206 

post  election  notice 1594 

aid  in  distiabuting  relief 4140 

distrain  for  taxes 3988 

attend  on  justice  court '. 5447 

duties  in.    See  Justice  Peace 5547  to  555(1 

serve  process  of  county  court 1099 

fees  of. 3006  to  3010 

in  assignments 258 

in  actions  by  the  state 4316 

in  Tidbeas  corpus 6003 

fees  in  insane  cases 3414 

may  demand  in  advance 3008 

turn  over  all,  in  excess  of. 3043 

See  Officbbs,  V.. 3173  to  3183 

SHERMAN  COUNTY 
boundary 810 

SHOOTING  AT 
penalty.. 5592 

SHORT-HAND  REPORTER 
of  district  court 1064 

SHRUB 

unlawful  to  injure , 5675 

injury  to,  trespass,  damage 5182 

SIDEWALKS 

along  highways 1885 

injury  to,  penalty 1884 

SIDNEY,  FORT 
jurisdiction  ceded  to  United  States.... 3875, 3876 

SIGNATURE 

includes  mark,  etc 5879 

how  proved.. 4863 

SINGULAR 
includes  plnral,  when » 5872 

SINKING  FUND 

investment  by  county 4175 

to  pay  school  bonds 3724 

SIOUX  COUNTY 

boundary.. 811 

attached  to  Cheyenne  for.. 921 

SISTER 
carnal  knowledge  of,  penalty 5587 

SLANDER 

how  pleaded....... 4668 

action  for,  barred  in  one  year 454f* 

county  court  no  jurisdiction  in  actions  for,  1077 

SLEEPING  CARS 

report  of,  for  assessment 3937 

assessment ...., 3938 
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.SODA  WATER 
penaltj  for  fraud  in  bottling.^ 5729  to  5733 

SOLDIERS 

See  Vbtebans 4450  to  4461 

relief  commission.    See  yETSBAN8,4455  to  4458 
home.    See  Public  Institutioks,  3428  to  3434 

burial  of.    See  Vbtsbans 4459 

regalar,  not  a  voter 1586 

SORGHUM  SEED 
thirty  pounds  to  busheL 4534 

SPARROW 
penalty  for  killing 5664 

SPAWN 
offish,  nnlawftil  to  distnrb.. 5670 

SPECIAL  PARTNER 
See  Pabtnebship 3231  to  3255 

SPECIAL  RATE 
by  railroads  prohibited 588 

SPECIALTY 
aotion  on,  barred  in  fiye  years.. 4546 

SPECIFIC  PERFORMANCE 

action  for,  where  brought 4589 

when  decreed 1788 

of  contract  to  convey  land  by  heirs 1372 

"SPENDTHRIFT" 

includes  what.. 1504 

guardian  for 1481 

land  of,  sold.. 1385 

contracts  by,  Toid,  when 1483 

STABBING, 
penalty^ 5592 

STAGE  COMPANIES 

property,  how  assessed.. 3912 

statement  for  assessor 3928 

STAGE  LINE 
owner,  where  sued 4592 

STAGNANT  WATER 
penalty  for  keeping 5824 

STALLION 
cannot  run  at  large 91 

STANDARD 
of  weights  and  measures 4530  to  4535 

STANTON  COUNTY 
boundary • 812 

STATE 

enabling  act p.  37 

how  and  when  sued.     See  Public  Fi- 
nance   4307  to  4323 

board  of  health.    8^  Public  Health, 

3279  to  3297 
board  of  equalization,  duties  of. 3973 


STATE— Owurfiecferf. 

banks.    See  Banks.... 291  to  306 

tax,  rate  of.    See  Public  Finance 3974 

board  of  pharmacy.  See  Public  Health, 

'  3308to3319 
bonds  and  debts,  funding  of  .........4131  to  4135 

bonds  for  western  sufferers.    See  Public 

Finance 4136  to  4148 

buildings,  location.. 3889  to  3893 

care  of 3894  to  3896 

cemetery.  iSiee  Public  Lands  akb  Build- 
ings   3860  to  3866 

certificate  to  teachers 3623 

normal  school.  See  Public  Instbuctton. 

3648  to  3663 
university.    See  Public  Ihstbuction, 

3664  to  36% 

historical  society 4419  to  4421 

recognised  as  a  state  institution.. 4419 

annual  reports. 4420 

reiwrts  and  addresses  published.. 4421 

STATE  INSTITUTIONS 

See  Public  Inbtitutionb 3334  to  3509 

STATE  LANDS 

how  appropriated  by  railroad. 527  to  5^ 

STATE  OFFICERS 

See  Officbbs,  IV 3049  to  3104 

impeached  after  resignation.. 1022 

STATE  PRINTING.. 4422  to  4441 

board  of 4423 

how  printing  divided  for  letting.. 4423 

when  contracts  let 4424 

advertisement  for  bids 4426 

board  decide  on  kind,  style,  etc 4426 

samples  of  blanks  filed  with  secretary  ....  4427 

bid  accompanied  by  bond 4423 

notice  to  successful  bidder,  bond 4439 

proof  sheets,  etc 4430 

contract  drawn  by  attorney  generaL 4431 

how  contractor  paid 4432 

penalty  if  bill  printer  behind  time 4433 

copy  furnished  printer 44i4 

secretary  of  state  arrange  and  classify  laws 

for  printer. 4435 

laws  and  joint  resolutions,  how  printed ...  443S 
miscellaneous  printing  required  by  legis- 
lature    4436 

bids  for  publication  of  statement  of  ap- 
propriations, etc. ...- 4437 

contract  to  daily  paper 4439 

statement    of  legislative   ai^ropriatioxia 

and  expenses  made  by  auditor 4439 

expenses  of,  how  paid ^ ^ 4440 
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8TATE  FBUSmSG^Oonduded. 
piinter  oompleto  work  on  hand  at  expira- 
tion of  contract • 4441 

STATE  PRISON 

See  Public  iNSTirrrnoHS 3449  to  3484 

STATE  SUPERINTENDENT  OF  SCHOOLS 

See  Public  Instbuctiok 3609  to  3619 

approve  bond  of  publisher 3757 

print  and  distribote  price  list 3763 

STATE  TREASURER 
on  board  to  settle  claims  in  faTor  of  state,  4284 

<»i  printing  board 4422 

assign  judgment  or  mortgage  in  fSftvor  of 

state  to  purchaser 4301 

deposit  money  in  bank.    See  Public  Fi- 

NANCB  4270 

sell  escheats  at  auction 3856 

bring  suit  to  collect  school  fund  securities,  4293 
make    triplicate   receipts  for  money  re- 
ceived    4258 

STATION 
of  railroad  named  same  as  town» 615 

STATUTE  OF  LIMITATIONS 4541  to  4653 

STATUTES 

how  construed 4537 

of  other  states  evidence. 4916 

how  proved 4939 

private,  how  pleaded^ 4667 

STAY 

on  judgment  against  state 4318 

in  mortgage  foreclosure. 5004 

of  judgments 5005 

of  execution  in  district  court 5003 

of  execution.     See  JuSTlCB  Pbaob,  5521  to  5526 
error  not  a,  without  undertaking... 5127  to  5129 

STEALING 

over  $35  in  value 5699 

from  the  person 5698 

or  destroying  will,  etc 5703 

horse,  penalty 5702 

fruit,  etc 5676 

STEAMBOAT 

companies,  statement  to  assessor 3928 

STENOGRAPHER 

of  supreme  judge 1037, 1039 

of  board  of  transportation.. 603 

STENOGRAPHIC 

reporter  of  district  court 1064 

STEWARD 

of  insane  hospital 3380 


SBCnON 

STOCK 

brands  and  marks  on 70  to  85 

false  pedigree,  penalty 5849 

grower,  who  is  a 88 

maybe  impounded  when 99 

killed  by  railroad,  damage  for ,...    556 

quarantined,  may  be  branded 147 

yards,  inspector  of.. 161 

cars,  penalty  for  not  cleaning 5828 

STOCKHOLDERS 

of  corporation,  when  liable 352 

of  corporation  may  be  sued  by 361 

liable  for  failure  to  publish  statemeut 349 

liability  in  loan  association.. 360 

of  bank,  list  of,  for  assessor. 3930 

of  insurance  company  to  make  good  im- 
pairment of  capital 409 

STOCK  JOBBER 

word  includes  what 4081 

sworn  statement  for  assessor 3926 

STOCK  POOLING 
illegal 5850  to  5862 

STOLEN  GOODS 
receiving,  penalty... 6^01 

STOLEN  PROPERTY 

used  in  evidence,  when  returned 5968 

purchaser,  penalty.. 5700 

receiver  of,  indictable  where 6050 

unclaimed,  sold 5971,  6972 

STOUT,  W.  H.  B. 
lease  of  oonvict  labor  extended •• 3484 

STREAM 
course  of,  may  be  changed  by  railroad 510 

STREET  RAILWAYS 622  to  633 

how  corporation  formed.. 622 

preliminary  steps  in  organizing 623 

articles  tz  termini  and  name  streeta 624 

election  for  right  of  way 626,  626 

consolidation  of  companies 627 

agreement  to  consolidate  filed 628 

consolidation,  powers  vested  in  new 629 

may  take  stock  of  other  company,  when,    630 

may  lease  or  purchase  other  railway 631 

may  mortgage  and  issue  bonds 632 

defined 633 

use  viaduct,  tunnel,  etc 2718 

statements  for  assessor 3928 

STREETS 
See  Highways 1811  to  1928 

STRIKE 
motions  to  pleadings. 6113 

Digitized  byCjOOQlC 


1338 


INDEX. 


tBcnoN 
SUBCONTRACTOR 

liens  of.    SeeLiKiSB 2155  to  2172 

SUBMISSION 

of  proposition  to  Tote,  manner  of. 871 

SUBORDINATE  LODGES 

incorporated 668 

SUBORNATION  OP  PERJURY 6749 

in  registration^ 1736 

indictment  for 6049 

BUBPCENAS 

clerks  and  Judges  issne 4870 

bow  directed,  duees  tecum 4871 

witness  may  demand  fees.  , 4875 

how  served « 4873 

at  request  of  grand  jnry 6027 

iasned  by  board  of  transportation 4512 

issued  by  Justice 5433 

when  sheriff  break  building  to  serve.. 4917 

SUBSCRIPTION 

books  of  insurance  company 384 

books  of  bridge  oompanies 650 

SUBSTITUTION 
of  party  for  oi&oer. -....- 4683 

SUFFRAGE 

constitutional  proTisions. p.  67 

offenses  against  free  use  of  right  of,  5773  to  5791 

**SUIT" 

construed  to  mean 5372 

against  corporation  not  abated  by  dissolu- 
tion     327 

against  state,  how  and  when  brought.    See 
Public  Finance 4307  to  4323 

SUMMONS 

issued  by  clerki  form 4602 

issued  in  blank,  void 5565 

to  other  county , 4603 

when  returnable 4604 

return  of,  by  mail 5169 

when  a  second  issue 4605 

how  served 4606  to  4626 

how  served  in  removal  cases 3201 

in  suits  against  state,  service 4309 

in  ^0  vfarratUo  proceedings. 5242 

on  action  to  modify  Judgment. 5147 

in  contest  cases 1665 

in  forcible  entry,  and  when  issue 5495 

how  served  on  corporation 4611 

on  foreign  corporation.. 4613 

on  insurance  company 4612 

on  unknown  heirs,  eto 4621 

on  minor 4614 


wscnov 
SUMMONS— CbncZiKffd. 

how  served  in  garnishment,  and  when  re- 
turnable  4761,  476i 

in  replevin  by  justice , 5S07 

defendant  may  accept  service  of.. 4610 

return  on,  entered  by  clerk.. 5353 

constructive  service 4615  to  4620 

when  service  by  publication  complete 4616 

how  served  out  of  state 4619 

procedure  when  only  part  of  defendants 

served 4622 

style  of  justice's.. 5379 

justice's,  seryice  and  return 5380  to  5384 

justice  appoint  person  to  serve 5.566,  5567 

in  error.. 5119 

issued  to  any  county.. 5120 

in  criminal  cases. 6310 

SUNDAY 

no  court  do  businesson  except 1056 

eflboton  negotiable  instruments- 2975 

when  last  day  excluded 5362 

sale  of  liquors  on» 2187 

sporting,  working  on,  penalty -  5!t44 

SURETY 

for  costs  by  non-resident 5156  to  5150 

for  costs,  judgment  against,  on  motion.....  5160 

may  be  compelled  tojnsUly 5364 

must  reside  in  state,  etc 536S 

on  stay  not  released  by  death  of  defend- 
ant..   5538 

in  appeal,  liability  of 548B 

may  have  execution  on  judgment 5638 

judgment  made  out  of  principal  first 5046 

for  prisoner  may  surrender  him  »...5977  to  5979 

SURETY  COMPANY 470  to  484 

of  sister  state  may  do*  business. 470 

must  first  appoint  attorney  upon  whom 

service  can  be  made 471 

process,  how  served  on 472 

capital  and  other  requirements 473 

who  deemed  agent  of. 474 

agent  make  statement  before  doing  bnsi- 

ness 475,  476 

annual  statement  to  auditor 477 

capital  required  of  foreign 478 

agent  liable  if  company  has  not  complied 

with  the  law 479 

examination  by  auditor 480  to  482 

fees  payable  to  auditor. 484 

agent  neglecting  to  answer  auditor 461 

SURGEON 
what  commqnication  to,  Is  confidential ...  4653 
general.    Sea  Militia :. 2212 
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SURGEON— Omo/iMitfd. 
Teteriuary.    ^teVsTEBiNABT  Subqbon, 

142  to  168 
SURGERY 
who  practice.     See  Public  Health, 

3285  to  3296 
SURRENDER 

of  defendaot  by  surety^ 6977  to  5979 

SURVEYOR 

of  conoty.     See  Officbbs  V 3184  to  3188 

appoint  deputy « 3206 

of  school  lands,  fees 3838 

fees  of. 3021 

SURVIVE 

what  actions  ds  - 4979  to  4980 

SUPERINTENDENT 
state.    See  Public  InstbuctiOn,  3609  to  3619 
county.    See  Public  Instbuction, 

3595  to  3608 

apiwrtion  school  funds 3635 

Tisit  each  schooL    See  Public  Instbuc- 

TION  ^ 3602 

fill  yacancy  in  school  board,  when 3589 

when  appoint  school  officers. 3553 

compel  officers  to  act» 3558 

administer  oaths,  when» 3576 

diyide  coonty  into  districts 3512 

keep  map  of  school  districts 3526 

of  two  counties  form  district 3531 

of  feeble-minded  home....;. 


SUPERSEDEAS 

bond  to  hold  iijnnction  in  force  ...4782  to  4784 
appeal  bond   only  in  matters  in  which 

given.. 1117 

when  appeal  act  as 5144 

bond  not  required  from  state,  when  .• 4320 

SUPERVISOR  OP  ROADS 

destroy  grasshoppers 207  to  211 

preserve  copy  of  road  law.     See  High- 
WAYa 1927 

SUPERVISORS 

organization  of  board 906  to  910 

meetings  of.. 906 

board  of,  elect  chairman 909 

powers  of  board 911 

quorum  of  board 912 

powers  of  chairman  of  board 914 

purchase  blank  books  for  towns 915 

method  of  creating  new,  or  changing  name 

of  old  town... 916 

survey,  and  plat  irregular  tracts  of  land ...    917 

field  notes  of  irregular  tracts 919 

Jurisdiction  over  unorganized  territory 921 


8VPERYJS0BS— Concluded. 

power  to  acquire  and  hold  real  estate......  92B 

land  taken  by,  may  be  condemned 930 

may  purchase  site  for  county  buildings. ...  93S 

may  transfer  funds  to  general  fund 934 

may  transfer  balance  of  general  fund  to 

other  fund 93& 

purchase  feed, seed,  etc.,  with  general  fund, 

936  to  939 

sit  with  open  doors 913 

duty  to  prevent  change  in  water-course...    940 
proceedings  published  in  foreign  language,    941 

control  over  dangerous  explosives 944 

township  organization 945  to  1006^ , 

powers   and    duties   of   townships.     See 

Towns. 945  to  1006- 

election  for  township  organization 945 

temporary  organization 948 

name  townships. 950* 

powers  of  each  town.. 956 

annex  town  £Emiog  to  organize  to  another,    95& 

power  of  electors  at  annual  meeting.. 957 

appoint  officers  for  town,  when 968 

of  town,  duty 981 

ex  officio  overseers  of  poor 981 

attend  to  suits  against  town 1003 

of  town  to  prosecute  for  penalties... 980 

account  to  town  board 983^ 

in  cities,  powers 986^ 

assistant,  powers. 986- 

a  member  of  the  town  board 991 

board  of,  when  meet,  fees.. 1005^ 

act  creating,  notappUcable  to  cities 1006' 

act  for  discontinuing  organization,  1007  to  1014 

SUPERVISORS  OP  REGISTRATION 
of  dififerent  politics.    See  Reoistbation,  1704 

SUPPLEMENTAL  PLEADING 

when  allowed... 468& 

SUPPLEMENTAL  PROCEEDINGS 
See  EXBOOTION... 5068  to  5065- 

SUPPLIES 
for  state  institutions  fnmished  on  bids.....  3335 

SUPREME  COURT 

See  CoUBT. 1024  to  1040 

powers  on  reversal  of  judgment.. 5133^ 

may  admit  attorneys  to  practice 278 

complete  record  in.. 5141 

rules  revised 5366- 

hear  certain  contests. 1651 

reduce  sentence  when 6139 

clerk,  fees  of. 3003 

SUPREME  JUDGE 
cannot  practice  as  attorney 287 
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SUPREME  JUDGE— OmcZttrfarf. 

admit  to  bail  when 5973  to  5976 

on  board  of  law  library 2131 

«WALLOW 

I^nalty  for  killings 5GG4 

SWAMP 

bonds  to  drain.    See  Public  Finance, 

4214  to  4217 
SWEDISH 

proceedings  of  county  board  published  in,    941 

TALLY  SHEET 

possession  of  forged,  etc,  penalty 5787 

fraudulent  entries  on.. , 5786 

TAVERN-KEEPER 

duty  as  to  baggage.    See  Warehouses...  4462 
liable  for  gambliBg  on  premises. 5813 

TAX 

word  includes  what 4081 

not  levied  on  bnrial.lots 722 

a  lien  from  April  1st  on  real  estate 4037 

lien  may  be  foreclosed 4090 

collection  of  personal,  how  enforced... 3988 

when  personal,  stricken  from  list 4046 

receipt,  form « 4003 

receipts  numbered  consecntiyely 4006 

to  meet  school  bonds. 4240 

for  ^hool  not  to  exceed  two  per  cent 3722 

for  metropolitan  schools  not  exceed  two 

per  cent * 3748 

«11  school,  payable  in  money 3723 

to  support  feeble-minded 3367 

for  live  stock  indemnity 164 

to  pay  bridge  bonds,  how  levied 1944 

to  pay  bridge  bonds - 4219 

to  pay  substituted  bonds 4221 

to  pay  substituted  bonds  levied 4194 

to  meet  refunding  bonds 4186 

to  pay  relief  bonds,  western  sufferers 4146 

for  seed  grain  bonds... 4205 

for  soldiers'  relief  fund 4455 

special,  to  pay  road  fund  warrants 4267,  4268 

levied  for  specific  debt  a  separate  fund 885 

special,  to  pay  judgment 4113 

•collections  reported  by  treasurer 4054 

suit  for,  by  auditor,  when 4076 

collection  not  enjoined 4043 

rate  of  state.    See  Public  Finance 3974 

«?AXABLE 
school  lands  not.. 3845 

TAXATION 
See  Public  Finances 3897  to  4125 


sBCTxee 
TAXATION— CbncftMW. 

city  property  exempt  from 2468 

irrigating  ditches  exempt  from 2035 

TAX  CERTIFICATE 

foreclo^d  iustead  of  deed  luken 4078 

in  metropolitan  cities 2395 

of  realty,  cities  B 2644 

TAX  DEED 

when  issued 4025 

notice  of  application  for 4022 

title  by,  not  within  occupying  claimants 

act 4390 

to  unclaimed  lot  does  not  entitle  to  mayor's 

deed 4407 

fee  for «  4017 

TAXES 

on  personalty,  when  a  lien - 4038 

levied  by  county  board 869 

excess  only  be  levied  by  vote 870 

cannot  be  released 4045 

nothing  exempt  from  sale  for.. 5058,  5059 

interest  on 4004 

delinquent,  not  governed  by  interest  law,  2031 
for  metropolitan  schools  payable  in  money,  3749 
delinquent  collectors  in  cities  of  second 

class,  A = 27^ 

limit  of  levy  in  cities  B 2634 

in  cities  B  payable  in  money  only 2689 

when  delinquent  in  cities  B 2637 

payable  in  cash  in  cities 2386 

of  village  delinquent.. 2906 

in  sanitary  district 3328 

to  meet  precinct,  township,  and  village 

bonds. 4216 

for  town  purposes,  limit 996 

lands  sold  for,  without  valuation 5028 

coal  mining  tools  exempt  from 2300 

on  railroad  a  lien 40S6 

paid  on  school  lands  returned 4122  to  4125 

in  litigation,  how  distributed 4121 

TAX  LIST 

property  of  county,  form 3983 

how  completed .3981 

in  cities  B 2636 

TAXPAYER 
may   appeal   from  allowance   of   claim 
against  county 882 

TAX  SALE 

redemption  from 4018 

certificate,  form,  lien. 4015 

TEACHER 
^Sm  Public  Instbuctiok. 3620  to  3896 
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.  examined  bj  saperintendent 3597 

must  be  ezamiDed  as  to  efifect  of  alcohol,  3626 

contract  with  director 3569 

in  metropolitan  cities,  qaalifications  of....  3743 

qnalifications  in  city  schools 3717 

institutes.    See  Public  Instruction, 

3627  to  3632 

TEAL 

when  unlawful  to  kill 5666 

TELEGRAPHS 634  to  648 

secretary  of  state  issue  certificate 636 

preliminary  statement  filed  witli  secretary 

of  state.^ 635 

must  treat  all  alike,  no  partiality 638 

must  give  all  equal  facilities 642 

cannot  discriminate  against  any  one 644 

favoritism  not  allowed 641 

rates  must  be  uniform 640 

must  transmit  dispatches  without  delay...     639 

line  not  working,  agent  must  so  state 646 

liable  for  mistake  or  failure  to  transmit.^.     645 

property,  listing,  for  taxation 3935 

fine  for  divulging  contents  of  dispatch ....    639 

property,  unlawful  to  injure,  etc 5682 

right  of  way  for  poles ,.    647 

assessment  on,  how  apportioned 3984 

TELEPHONES 

See  Teleobaphs 634  to  648 

right  of  way  for  poles 647 

TENANT 

liable  for  waste...... 5179 

when  deemed  to  be  holding  over 6493 

actions  against,  for  possession 5492 

in  common,  action  by,  for  possession 5174 

ti:nder 

effect  of,  on  suit  for  trespass Ill 

"TENEMENTS" 

included  in  "real  estate  "« 4368 

TEN-PIN  ALLEY 

penalty  for  liquor  seller  keeping 5817 

TENSE 

present,  includes  others 5872 

TERMINI 

of  street  railway  fixed  by  articles 624 

TERMS 

construed  to  carry  out  intention  of  act.....  5372 

of  county  court 1082 

TERRITORY 

act  organizing p.  31 

TESTAMENTARY  LETTERS 

issued,  when 1222 


TESTIMONY 

how  perpetuated 1113,  4941  to  4947 

modes  of  taking 4886  to  4889^ 

TEXT-BOOKS 

district  ownership  of.    See  Public  In- 
struction  3758  to  3767 

in  university  at  cost 3678 

THANKSGIVING  , 

proclamation  by  governor 3052 

a  legal  holiday 2975 

THAYER  COUNTY 

boundary 815 

THEATRE 

doorsswing  out 583^ 

THIEF 

harboring,  penalty 5701 

THISTLES,  CANADA 

cut  down,  penalty 5837,  583a 

THOMAS  COUNTY 

boundary 814 

THREATEN 
in  menacing  manner.;..... 5593 

THREE  CARD  MONTE 
playing,  felony 5855 

THRUSH 
penalty  for  killing 5664 

THURSTON  COUNTY 

boundary 81& 

TICKETS 

sale  of  lottery,  penalty 5821 

TIME 

limited,  how  computed.. 5362 

TIMOTHY 
forty-five  pounds  to  bushel 4534 

TITLE 
action  to  quiet.    See  Real  Property, 

4391  to  4395 

conveyance  without,  penalty 5715 

to  real  estate  sold  not  affected  by  reversal,  5043 

of  acts  no  part  of,  when 5880 

affected  by  action  pending 462^ 

TOBACCO 

to  minor,  penalty 5853,  5854 

TOLL 
limit  of,  on  ferries 1959 

TOLL  BRIDGES 655 

under  control  of  cities 2712 

TOLL  RATES 
posted  in  mill 2295- 
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TOMB 

remoTiDg  body  from,  penalty 5847,  5848 

anlawfnl  todefao*.. 6686 

TOMBSTONE 

nolawfal  to  deface 5685 

TON 
of  hay,  2,000  poands 4534 

TOWN 

meeting  first  fixed  by  clerk 952 

powers  of 956 

meeting,  powers  of» 967 

failore  to  organize 958 

annaal  meetings^ 960 

meeting,  power  of  electors  at 961 

by-laws  of,  pabliahed 962 

special  meetings,  how  called 963 

electors  at  meeting  fill  vacancy  ^ 964 

meeting  called  to  order  by  clerk.. 966 

oath  of  moderator 966 

meeting,  clerk  of 967,  968 

▼otlng  at 969 

how  TOte  made  certain 970 

who  qualified  to  Tote  at 971 

how  right  to  vote  determined 972 

open  until  six  p.  H 973 

minntes  of,  kept  in  office  of  clerk 974 

minutes  signed  by  moderator  and  clerk,  974 

TOWN  OFFICERS 

tokeoath 975 

term  of  office 977 

daty  of  retiring  officer 978 

bond  of  treasurer  of. 979 

superrisoTS  to  prosecute  for  penalties. 980 

clerk,  powers,  duties.. 987 

enter  minutes  of  meeting 988 

copies  of  papers  filed  with  clerk  are  evi- 
dence..     990 

who  compose  town  board 991 

shall  meet,  when,  where 992 

audit  accounts.. 993 

-claims  against,  how  paid 994 

-claims  against,  must  be  verified.. 995 

allow  and  certify  claim 996 

what  expenses  must  be  paid  by 997 

levy  for  expenses 998 

<M>mpen8ation  of  officers 999 

board,  pay  of. IjOOO 

how  served  with  process 1003 

how  Judgment  against,  paid 1004 

record  books  to  be  furnished  by  county, 

906  to  1014 
-eollector  distrain  for  taxes 3988 


sacnov 
TOWN  OFFICERS— Concluded. 

town  collector,  duties  of. 3994 

report  every  thirty  days .• 3995 

report  to  county  clerk  September  1 3996 

statement  on  final  settlement 3997 

suit  on  bond  of.    See  Publio  Financk...  4000 

treasurer  make  duplicate  receipts 4260 

license  and  tax  dogs 189 

halls,  doors  swing  out 5839 

names  changed  by  court 2964, 2965 

suits  between 1002 

compromise  debts 4152  to  4156 

judgments  against,  how  paid 4112 

TOWNSHIP  IMPROVEMENT  BONDS 

See  Public  Finance 4214  to  4217 

TOWNSHIP  ORGANIZATION 
See  SUPBBVISOBS.. 906  to  1014 

TOWNSHIPS 
named  by  county  board * 950 

TOWNSHIP  TREASURER 

tax  collection  by 3990 

tax  collector,  bond  and  oath  of. 3991 

bonds,  registration.. «....4224  to  4227 

road  fund,  disposal  of 1906 

line  road,  care  of 1913 

compromise  debts 4152  to  41£6 

organization,  how  discontinued 1007  to  1014 

organisation,  when  discontinued,  dutj  of 
clerk 1014 

TRACT 
word  includes  what 4061 

TRADE-MARKS 
may  be  adopted  by  labor  unions. 2063 

TRAINER 
of  prizefight,  penalty ^ 5584 

TRAMP 

defined 5865 

refusing  to  work  for  food,  penalty.. 5866 

person  under  sixteen  Dot  a 5868 

Justices  and  county  Judge  try  cases  under 

act.. 5869 

arrest  of,  without  warrant 5870 

costs  of  prosecuting,  how  paid.. 5871 

TRANSCRIPT 

of  records  for  new  county.. 834 

of  records  furnished  by  oflScers ^ 5122 

Judgment  of  county  court  sent  to  aoy 

county 1093 

of  Judgment  of  district  court  in  other 

county  a  lien 4950 

of  Judgment  from  United    States  court 
filed,  lien 4953,  4953 
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TRANSCRIPT— Cbmj/uiteA 

of  joatice,  jadgment  for  lien 5097  to  5099 

of  judgment  entered  bjr  district  coort 4843 

on  appeal  from  Jnstioe 5479 

on  change  of  Tenne .» 5425 

in  case  to  prevent  offense. 5900 

filed  in  error  casee  •••••••••• 5121 

TRANSLATORS 

fees  of 3023 

TRANSPORTATION 

iSee  Railboads 587  to  608 

board  of,  control  of  warehouses 4491 

of  liye  stock,  cruelty  to 5651 

of  nitro-glycerine 5833  to  5836 

TRANSPORTATION  COMPANIES 

statement  bj  for  assessor 3928 

property  of,  where  assessed..... 3912 

TREASON 

defined,  penalty  ^ 5601  to  5603 

eTidence  necessary  to  convict ...^ 6105 

one  convicted  of,  cannot  vote 1585 

TREASURER 

all  keep  warrant  register 4*255 

all  keep  cash  book~ i 4261 

of  state.    See  Officers,  IT 3091  to  3098 

deputy.. 3206,3097 

custodian  of  bonds.. 4132 

report  oondition  school  fund 3635 

<x>unty.    See  Officers,  Y 3189  to  3196 

eligible  for  two  terms  only. 1591 

appoint  deputy 3206 

tnrn  over  fees  in  excess  of. 3043 

of  fees  of. 3025 

distraint  by,  for  taxes 3988 

/Sale  of  property ...^v- 3989 

in  default  pay  interest 4066 

^eep  internal  improvement  taxes  separ- 
ate   4120 

-oertiflcate  on  settlement 4067 

pay  to  towns,  etc. 4068 

certify  to  taxes  on  real  estate  levied  on  5025 

penalty  for  failure  to  hold  tax  sale 4013 

fee  for  deed,  etc....... 4017 

when,  deliver  deed.. 4025 

cannot  purchase  at  tax  sale. 4014 

cannot  purchase  warrant 4050 

metropolitan,  city  is  of  school  district 3738 

city  is  of  school  district 3711 

of  school  district 3562 

of  schools.    See  Public  Instruction 3548 

j:reating 

^nalty  for,  in  saloon 2203 


sicnoif 
TREATY  OF  CESSION 

with  rranooM. .•.•••... .*•••••  ...•«.••...«•••••••••  p«  ^^ 

TREE 

injury  to,  trespass,  damages  for 5182 

TREES 

to  be  planted  along  streets 53  to  58 

along  highway 1885 

bounty  for  growing  ..•....••.• 60  to  61 

unlawful  to  injure.. 5672  to  667« 

TRESPASS 

action  for,  where  brought.. 4587 

when  Justices  have  jurisdiction 5375 

action  for,  barred  in  four  years 4548 

injury  to  tree  is,  damages  for 5182 

on  school  lands,  penalty 3832 

on  lands  unlawful 51,  52 

on  enclosed  grounds,  penalty 5695 

by  herd,  owner  liable 92 

TRIAL. 4798  to  4826 

defined , 4798 

of  the  different  issues  raised 4799 

when  actions  triable 4801 

formation  of  jury  not  changed  by  code....  4802 

conduct  of,  order 4803 

view  of  premises  by  jury 4804 

deliberations  of  jury 4805 

jury  may  separate 4806 

instruction  to  jury  after  retiring,  when....  4807 

sickness,  ground  of  discharging 4808 

rendition  of  verdict  by  jury 4810 

verdict  signed,  disagreement 4811 

verdict. 4812  to  4815 

bv  referees 4818  to  4826 

exceptions  taken  on.    See  Exceptions, 

4827  to  4834 

new,  what  is,  when  granted 4835 

when,  not  granted  for  small ness  of  dam- 
age   4836 

when  application  for,  made. 4837 

how  made  and  supported 4838 

for  newly  discovered  evidence,  etc 4839 

measure  of  damage  not  limited 4840 

by  courts,  rules  of,  etc 4841 

order  in  which  cases  shall  be 4844,  4845 

of  right  of  property 6017  to  6019 

when  instituted  by  officer 4741 

of  property  levied  on.    See  Justice 

Peace 5467  to  5469 

of  property  attached.    See  Justice 

Peace 5414 

new,  when  granted  to  criminal « 6119 

order  of,  a  criminaL 6106 

of  minor  offenses... ....,5941  to  5956 
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TRIAL  DOCKET 

kept  by  district  clerk 4842 

when  made  oat ,....4844 

TROUT 
when  anlawful  to  catch 


6671 

TRUSTEE 

a,  may  sue  alone 4567 

TRUSTEES  OF  CHARITABLE 

corporation,  must  be  citizens 663 

TRUSTEES  OP  DISSOLVED  CORPORA- 
TION  3-26,  6253  to  6259 

controlled  by  court 330 

TRUSTEES    OP      DIVORCED     WIFE'S 
PROPERTY 

bonds 1437 

TRUSTEES  OP  EDUCATIONAL  INSTI- 

TUTION. 672 

a  body  corporate.. 683 

TRUSTEES  OF  RELIGIOUS 

corporation 696 

society,  perpetual  succession 698 

TRUSTEES  OF  VILLAGES 
See  Villages 2862 

TRUSTS 4442  to  4449 

all  combinations  in  restraint  of  trade  un- 
lawful    4442 

pooling  prohibited 4443 

liability  in  damages  for  participating  in...  4444 

additional  penalty  for  entering 4445 

corporation  violating,  forfeit  charter. 4446 

I>enalty  for  violation  of  act 4447 

production  of  books  compelled 4448 

does  not  apply  to  asHOciations  of  working- 
men 4449 

must  be  in  writing,  when 1800 

forming,  vitiates  school  book  contract 3762 

TUNNELS 
in  cities  first  class 2715  to  2720 

TURKEY 
when  unlawful  to  kUl 5667 

TURNIPS 
fifty-five  pounds  to  bushel 4534 

TURNPIKE  COMPANY 
where  sued 4593 

TURTLE  DOVE 
penalty  for  killing. 6664 

TUTORS 
in  university,  when 3673 


UMPIRE 
of  prize  fight,  penalty. 


6684 


SECniMI 

UNCLAIMED 
lots,  how  disposed  of.    See  Rbal  Prop- 

EBTY « 4406 

fees  and  estates  go  to  scbool  fund. ..4290  to  4292 
UNDERTAKING 

of  an  assignee  for  creditors...... 243 

in  attachment,  when  given 4710 

for  retention  of  attached  property .....4716,  6399 

when  given  to  hold  attachment ; 4751 

to  release  attachment 6418 

for  attachment  before  due 4757 

for  attachment  before  justice 5390 

in  appeal,  liability  of  surety  on 5466 

in  appeal  when  a  new  one  required 5488 

for  appeal  from  justice 5478 

in  error,  given  to  stay  proceedings,  6127  to  5129 

in  error  from  justice,  to  stay 5132 

in  replevin 4694 

amount  of,  how  fixed 4695 

objection  to  sureties  on 4697 

when  suit  may  be  brought  on.. 4706,  5517 

justice  court. 5509 

to  hold  property  after  trial  of  right 5019 

for  injunction... 4771 

for  continuance  in  forcible  entry  cases......  5498 

for  stay  of  execution.  See  Justice  Peace,  5521 

for  stay  when  justice  sue  on 5537 

action  on,  barred  in  t«n  year8« 4g5<) 

by  poor  debtor  under  arrest 5071 

for  arrest  in  justice  court... 536e< 

UNION 
depot  companies,  how  formed,  powers,  617  tod^l 
trades  adopt  trade*mark 20^3 

UNITED  STATES 
constitution  of p.  17 

amendmentsto p.  24 

bonds  listed,  but  not  taxable 3922 

court  records,  how  proved ,.  4933 

court,  transcript  of  judgment  from,  lien, 

4952,4953 

land  officers,  certificates  o^  evidence.. 4931 

land  office  certificates  recorded 4364 

prisoners  of,  kept  by  warden 3462 

five  per  cent  land  fund  placed  in  school 

Ihnd 4297,4296 

granted  jurisdiction,  generally,  over  poet* 

office  sites. 3880  to  3884 

acquire  postoffice  grounds  in  Omaha, 

3867  to  3874 
jurisdiction  oyer  Omaha  military  post, 

3385  to  3^8 
jurisdiction  over  Forts  Niobrara  and  Rob- 

inSon 3877  to  3879 
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UNITED  STATES— CbnefiMM. 
jurladiction  oyer  Fort  Sidney. ^.......•.3875,  3876 

groands  and  baildings,  penalty  for  injury 
to 3884 

UNIVERSITY 

location 3891 

how  and  when  incorporated 684  to  686 

trustees  of 674 

of  Nebraska,  may  reorganice 689 

land  sold  for  taxes,  effect  of...... 4031 

lands,  how  taken  for  right  of  way.. 626 

See  Public  Inbtbuctiok 3664  to  3698 

UNKNOWN 
defendant,  salt  against..... 4685 

UNORGANIZED  TERETTOEY 

attached  to  county,  how 853, 921 

when  crime  in,  indictable 6118 

UNWRITTEN  LAW 
how  proved  » 4940 

USUBY 

See  Interest.. 2021  to  2031 

fines  and  dues  in  loan  association  are  not,    362 

UTTERING 
bills  of  credit,  penalty. 5736 

VACANCY 

in  office,  what  is  a 1683 

in  public  office,  how  filled 1687 

in  office,  how  filled 1685 

in  state  office,  how  filled 1689 

in   county  office  filled  by  other  officer, 
when 1688 

VACATION  OF  JUDGMENTS,  ETC 

after  term 5146 

by  petition 5147 

first  duty  of  court.. 5149 

effect  on  liens. 5150 

injunction  pending,  when 5151,  5152 

within  what  time 5153 

proTision  for,  apply  to  what  county,  5154,  5156 

VACATION  OF  STREETS  AND  PUBLIC 
GROUNDS 2953  to  2956 

VAGRANTS 

who  are,  penalty 5845 

VALLEY  COUNTY 

boundary 816 

VALUATION 

for  taxation  of  realty.. 3901 

of  personalty 3900 

of  lands  levied  on 5023  to  5029 

second,  where  not  sold  on  first 5029,  5044 

of  property  replevied 5510 

86 


•icnoN 

VARIANCE 

what  fatal  ....-^ 4675 

not  fiital,  how  cored 4676 

in  indictment  net  fiitaL........* 6040 

VEGETABLES 
nnlawfVil  to  ii^uie.. 5672  to  5676 

VENDOR 

of  healing  dnigf  liable,  when 3296 

VENDUE 

of  salvage.... .••••••••••••..• ••.••.. 4411 

VENEREAL  DISEASES 

penalty  for  advertising  to  core 6861 

VENIRE 

for  jury  in  district  court 5212 

for  Jury  in  counties  of  70,000 5228 

for  Jury  in  criminal  trial  before  magistrate,  5947 

SeeJv&noB  Pbags ©445 

change  of,  in  actions  by  state.. —••..•  4323 

VENUE 

change  to  another  county.. 

4597  to  4599,  6082  to  6085 
change  of,  in  Jostioe  court  ^800  JusncB, 

5423  to  5429 
in  murder  case 6177 

VERDICT 

general  and  special 4812 

powers  of  Jury  in  regard  to  » 4813 

special,  controls  goieral 4814 

must  assess  amount  of  recovery......... 4815*^ 

signed  by  foreman,  disagreement 4811 

how  delivered  by  jury 4810 

may  receive,  on  Sunday...... 1056 

in  replevin  find  what 4698 

of  murder  fix  d^^ree 6117 

where  degrees  of  crime 6115 

jury  fix  value  of  property  stolen.. 6116 

judgment  rendered  on,  immediately 5473 

judgment  must  conform  to 4963 

Judgment  on,  in  forcible  entry  and  deten- 
tion   5501 

See  Justice  Pbaos 5452 

of  coroner's  jury,  offset  of 3148 

VERIFICATION 

of  pleadings.. 4652 

to  pleadings,  how  made 4657 

to  pleadings  state  what 4655 

substitute  for,  in  case  of  a  non-resident 4656 

by  one  of  several  defendants  sufficient  »...  4654 

by  agent  or  attorney 4659 

does  not  apply  to  amount 4658 

VETERANS 4450  to  4461 

list  of,  rotnmed  by  assessors.. ».;^ 4450 
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VETERANS— Cdnclterftf^ 

Toetor  of,  pabliahed,  distribntloii 4451 

ezpensM  paid  from  printing  AiDd.« 4452 

penaltj  for  wearing  G.  A.  R.  badge 4453 

penal  t J  Ibr  wearing  badge  of  Loyal  Le- 
gion..» 4454 

oonnty  tax  for  soldiers'  relief  fond 4455 

relief  commission,  bond,  etc^ 4456 

meetings,  daties  distribnte  relief. 4457 

connty  board  remove  member  for  cause...  4458 
bnrial  of  ex-soldiers,  sailors,  or  marines...  4459 

head  stone  for  grave  of.. 4460 

expenses  of,  paid  by  county. 4461 

VETERINARY  SURGEON 142  to  168 

bond  and  oath 143 

to  investigate  all  contagions  diseases 144 

report  on  diseases 145 

quarantine  by 146 

may  kill  diseased  stock 148 

notify  governor  of  quarantine 150 

expenses  of  quarantine 151 

order  cars  to  be  disinfected 152 

pay  for  animals  killed  by 153 

duty  of  owner  of  infected  animals 154 

sheriff  establish  temporary  quarantine....    155 

penalty  for  delaying 157 

governor  prohibit  transportation  of  stock,     160 

inspection  of  stock  yards 161 

live  stock  fund  tax. 164 

may  administer  oaths 168 

VIADUCTS 

in  cities  first  class 2715  to  2720 

in  cities  B i 2711 

VIEW 
of  property  by  jury 4804 

VIEWERS 
of  division  fence 32  to  43 

VILLAGES 

bodies  corporate,  powers  as.... 2877 

name,  service  on 2878 

vested  rights,  etc. 2879 

style  of  ordinances,  publication 2880 

officers,  when  elected,  term  2881 

qualification  of  electors 2882 

certificate  of  election.... 2883 

clerk,  records  of  bonds,  etc 2884 

treasurer,  duties 2885 

treasurer  deposit  money 2886 

warrants  state  what 2887 

legal  adviser 2888 

marshal  and  chief  of  police 2889 

overseer  of  streets 2890 

JOO  to  1,500  people 2861  to  2876 


VILLAGES— Omtftttteti. 

who  and  how  organise  as ^  2861 

board  of  trustees ^. 

who  eligible  as  trustee 

oath  of  trustee,  chairman •«  2864 

quorum,  absent  members 2865 

journal  of  trustees ^...  8806 

powers 2867 

officer  of,  appointive 

compensation  of  officers 

I^ublish  ordinances - 9870 

notice  of  elections...... 2871 

vacancies  in  election  board... 2872 

authority  of  justice  of  the  peace  in 2873 

Justice  peace  authority  under  village  or- 
dinance..   2873 

from  city  to  village  oiganization....2874  to  2876 
general  provisions  applicable  to  cities  and 

Tillages.    See  Cities.... 2877  to  2913 

officer  not  interested  in  contracts 

additional  powers 

to  levy  taxes... ] 

to  levy  special  taxes. D 

grade  and  repair  streets.. IH 

to  build  sidewalks,  pave,  etc. IV 

repair  walks  dnd  assess  cost.. V 

to  require  temporary  walks  to  be  bailt^     V] 

.    special  assessments,  how  made. VIl 

levy  occupation  tax. VID 

regulate  sale  of  liquors....; IX 

tax  dogs 4 X 

appoint  election  officers. XI 

to  make  all  necessary  ordinances XIJ 

to  fix  pay  and  duties  of  officers... XIH 

to  contract  for  gas  and  other  lights.. XTV 

establish  and  change  water-courses .XV,  1 

contract  for  water... XV,  S 

fire  apparatus  and  protection.. XV,  3 

condemn  property  and  make  special  as- 
sessments  ...XV,  3 

water  commissioner... XV,  3 

control  animals  at  large XVI 

provide  pens  and  pounds. XVII 

control  chimneys,  stoves,  etc XVm 

fix  fire  limits XIX 

regulate  depots,  storage  houses,  etc. XX 

regulate  crossings  and  speed  in  streets,  yxi 

establish  weights  and  measures.. XXII 

inspection  weight  of  hay,  grain,  etc...XXIU 
prevent  obstruction   to  streets,  protect 

trees,  eta XXIV 

prevent  riots,  routs,  etct XXV 

prevent   encroachments   upon    streets, 
etc.. XXVI 
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VILLAGES  -  Cbntinued. 

additional  powers 2892 

open  and  improve  streets XXVII 

open  street  and  condemn  property. ..XXVIII 

to  borrow  money XXIX 

publication  and  proof  of  ordinances XXX 

semi-annual  financial  statement XXXI 

to  purcbase  bnrial  and  hospital  grounds, 

XXXII 

plat  and  improve  cemetery XXXIII 

to  seU  cemetery  lots XXXIV 

limit  to  lota  owned,  rules XXXV 

to  At  penalties  for  injury  to  cemetery, 

XXXVI 

poll  tax^ 2893 

-compel  drainage  of  lots 2894 

fines  recovered  by  suit, 2895 

right  to  use  county  jail.. 2896 

suits  for  fines  barred  in  one  year 2897 

pay  of  officer  not  changed.. 2898 

ordinances,yeaandDay  voteon...; 2899 

<»ntrol  of  highway  and  public  grounds....  2900 
bridges  over  sixty  feet   long  belong  to 

county 2900 

to  regulate  markets  and  huckstering 2901 

appropriation  ordinances  require  a  major- 
ity vote.. 2902 

•claims  against,  how  presented 2903 

allowance  of  claims  specify  fund 2904 

^certify  levy  for  taxation 2905 

delinquent  taxes  certified 2906 

county  treasurer  pay  to  village  treasurer,  2907 
fiscal  year  begins  with  first  Tuesday  in  May  2908 

-annual  appropriation  bill 2909 

estimate  of  expenses 2910 

warrant  only  drawn  on  an  appropriation  2911 
no  expense  incurred  until  appropriation...  2912 

special  funds  held  inviolate 2913 

two  or  more  adjacent,  may  consolidate.....  2914 

mode  of  annexing  territory 2915 

when  annexation  complete 2916 

•effect  of  annexation  on  property  of. 2917 

-contiguous    territory,   how    annexed    by 

owner 2918 

contiguous  territoiy,  how  annexed  by 2919 

how  territoiy  disconnected  from 2920 

effect  of  act  on  existing  boundaries 2921 

city  and  village  plats 2922  to  2935 

rules  governing  addition  plats 2922 

plat  shall  show  what.. 2923 

effect  of  recording  plat  same  as  deed 2924 

streets  and  alleys  continuous 2925 

how  plat  vacated  ....^, 2926 

fpart  of  plat  vacated,  how« 2927 


sicnoH 
VILLAGES— Cbndttded. 

streets  go  to  owner  on  each  side .\.  2928 

county  clerk  write  vacated  on  record 2929 

replatting  by  part  owner 2930 

derk  have  plat  made  when  neglected 2931 

irregularities  in  plat  not  fatal 2933 

penalty  for  selling  before  plat  recorded.....  2934 

may  own  or  rent  electric  lights 2936  to  2940 

tax  for  electric  lights. «..  2936 

bonds  for  electric  lights 2937 

contract  for  electric  lights  let  to  lowest  bid- 
der..   2938 

light  commissioner,  duties 2939 

rates  for  li^^ts,  how  fixed 2940 

acceptance  of  park  grounds,  rules,  etc 2941 

cemetery  asssociation,  how  formed, 

2942  to  2948 
acts  legalized  and  organisation  continued,  2949 

defective  incorporation  legalised 2951 

how  streets  or  public  grounds  vacated, 

2953  to  2956 

how  abolished^ 2957  to  2961 

punishment  of  city  officers  interested  in 

contracts 2962,  2963 

bonds  of  officers,  form 2989 

tax  collector,  bond  and  oath  of^ 3991 

improvement  bonds.      See   Public   Fi- 
nance..  4214  to  4217 

bonds,  registration  of 4211  to  4213 

trustees  no  power  to  remit  taxes 4045 

may  purchase  at  tax  sale 4109 

compromise  debts 4152  to  5156 

judgment  against,  how  paid» 4112  to  4116 

VINE 
unlawAil  to  injure 5675 

VINOUS  LIQUORS 
See  LiQUOBS 2173  to  2207 

VOID 

election  is,  when 1679 

when  assignment  is 259 

VOLUNTARY  ASSIGNMENT 
See  Assignment  fob  Benefit  of  Cbbd- 
rroBS 231  to  276 

VOTER 

who  is  a 1584 

See  Elections 1582  to  1778 

deceiving  ignorant 5782 

fraudulently  putting  ballot  into  box 5784 

how  questions  submitted  tc 871 

VOTING 

manner  of  designating  choice 1765 

assisting  or  advising  illegal,  penalty... 5779,  5780 

influencing  by  bribery  or  threats,  n^nalty,  5781 
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VOTING— OmdwJof. 

bj  miDor  or  non-reeident,  penalty 5778 

by  non-reBident,  penalty 5777 

in  coonty,  not  a  resident  of,  penalty 5775 

in  precinct,  not  a  resident  of,  penalty. 5774 

•  more  than  once,  penalty 5776 

WAGER 
on  election,  penalty 5819 

WAGES 

exempt  fh>m  execation.. 5062 

nothing  exempt  from  judgment  for 5061 

WALKS 
along  highway 1685 

WARD 
when,  may  bring  action  to  recover  land 

sold 1626 

action  by  a,  to  reconvey  land  sold  barred 
when.. 1176 

WARDEN 
of  penitentiary.    See  Publio   Institu- 
tions    3449 

ntnm  prisoner  when  new  trial  allowed,  6144 
discbarge  inmate,  when 6143 

WARDS 
minors.    See  Guabdian 1465  to  1638 

WAREHOUSE 
receipt,  frand  in 6719 

WAREHOUSEMEN 
See  Wabbhouses 4462 

WAREHOUSES  4462  to  4529 

for  storage,  daty  of  keeper  of. 4462 

duty  to  notify  owner 4463 

pnblish  notice  of  unclaimed  property...  4464 
property  not  claimed  for  three  months...  4465 

jostice  open  unclaimed  property 4466 

sheriff  sell  unclaimed  property 4467 

return  made  by  sheriff 4468 

disposition  of  proceeds 4469 

jastice  make  statement  to  treasurer 4470 

treasurer  keep  record  of  report 4471 

how  owner  recover  for 4472 

proceeds  go  to  school  fund 4473 

receipts  negotiable 4474 

fraud  in  receipts,  penalty 4475 

public,  for  grain 4476  to  4529 

what  are 4476 

weekly  statement  by  mnimger 4477 

owner  examine  property  stored 4478 

classes  defined 4480 

classes  A,  B,  and  C 4479 


nCTI09 

WAREHOUSES— C<m<init«f. 

public,  license  to  carry  on 4481 

bond. 4482 

penalty  for  running  without  license 4483 

no  discrimination,  separate  bins.. 4484 

class  A  receipts,  how  issued.. 4435 

receipts  how  and  when  canceled...^ 44^ 

issuing  and  canceling  receipts.. 4487 

liability  not  limited  in  receipt 44^ 

liability  for  failure  to  deliver  property... 4469 
statement  of  amount  and  kind  of  grain 

in  store 4490 

chief  inspector,  how  appointed 4491 

duties  of. n 

assistant  inspector,  how  appointed.. IH 

oath  and  bond  of  chief. IV 

oath  and  bond  of  assistants.. V 

rules  and  charges TI 

pay  of  inspectors  and  assistants Vll 

registrar  and  assistants,  how  appointed .  Ym 
board  of  transportation  have  supervision     IX 

removal  from  office X 

how  expenses  of,  met. s...     XI 

rates  of  storage  published. ..4 4493 

when  grain  weighed 4493 

heating,  loss  by  fire,  etc 4494 

unlawful  to  mix  grain,  etc.... 4495 

owner  examine  grain  or  scales  at  all  times,  4496 

all  grain  inspected. 4497 

penalty  for  personating  an  inspector. 4498 

penalty  for  fraud  or  in,  inspection.. 4499 

owner  prevent  grain  going  into  warehooae,  4500 

combination  by,  unlawful 4501 

suit  on  bond,  how  and  when  brought ......  4503 

receipt  of,  negotiable. 4503 

false  receipts,  fraudulent  removal 4504 

common  law  remedy  not  superseded. 4505 

printed  copy  of  law  posted  up »...  45(M 

board  of  transportation  see  that  act  is  en- 
forced    4507 

additional  duties  of  board... ^ 4506 

operator  to  furnish  full  statement  when  re- 
quired by  the  board.. 4509 

cancellation  of  licensee,  complaints 4510 

books  of,  open  to  inspection 4511 

board  examine  witnesses,  etc 4512 

penalty  if  witness  fail  to  obey  subpoena...  4513 
penalty  for  neglect  to/urnisb  report ......  4514 

prosecutions  by  county  and  stated  attor- 

'uey 4515 

prosecution  in  name  of  the  people.. 4516 

rights  of  individuals  injured  saved 4517 

board  fix  grades  of  all  grain 451S 

appoint  committee  of  appeals. 4519 
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WAREHOUSES— amc/u<f«f. 

what  cases  go  before  oommitiee  ^... 4520 

oath,  boDd,  who  eligible  on  committee 452 L 

grain  only  delivered  on  return  of  receipt 

stamped,  fees.» 4522 

all  fees  deposited  with  state  treasurer 4523 

board  appoint  weighmaster 4524 

weighmaster  of  grain  appointed  bj  board,  4524 

duties 4525 

fees 452G 

qualifications,  pay,  bond  ^ 4527 

board  fix  rules  as  to  weighing 4528 

penalty  for  hindering  weighmaster 4529 

WARNER'S    PATENT  FENCE 
lawful 60 

WARRANTS 

iS^-e  Public  Finance... 4254  to  4269 

of  county  to  be  signed   by  chairman  of 

board 903 

issue  not  to  exceed  eighty 'five  per  cent  of 

levy 878 

in  excess  of  seventy-five  per  cent  board  li- 
able for » 880 

of  county  not  delivered  till  time  for  ap- 
peal passed 877 

on  county  treasurer  specify  amount  drawn 

and  levied 879 

oonnty  fix  rules  for  canceling  redeemed...  4187 

how  canceled 4049 

receivable  for  taxes 3987 

warrant  book  kept  by  treasurer 4048 

record  kept  by  clerk 3120 

all  draw  interest  at  seven  per  cent 2030 

payment  of  road  fund 4267  to  4269 

lost  or  destroyed,  duplicate  issued 4266 

stealing  or  destroying 5699 

to  treasurer,  purchase 4010 

for  jnry,  issued  by  coroner 3131 

of  commitment  of  insane,  effect  of 3416 

in  bastardy  case  served  in  any  county 1984 

by  whom  issued 5911 

must  issue  on  complaint 5912 

issae  on  indictment 6053,  6054 

how  directed 5914 

party  specially  authorized  to  serve 5915 

neglect  to  serve,  penalty 5761  to  5763 

officer  break  building  to  serve 5919 

daty  of  officer  to  make  return,  etc 5920 

special,  for  prisoner  claiming  right  to  bail,  5974 

for  absconding  criminal 5917 

of  arrest  by  coroner 3141 

See  Skakch  Warrants 59G)  to  5972 

by  justice  for  contempt 5569 

when  arrest  made  without 5909 


ticnoii 
WARRANTS— QmcZikfei. 

of  commitment  to  jail 6150 

for  removal  to  other  state,  etc 5960 

to  take  prisoner  to  other  county  when 

venue  changed 6084 

death,  issued  by  clerk,  when 6194  to  6196 

WASHINGTON  COUNTY 
boundary... ^ 817 

WASTE 

liability  for 5179  to  518S 

on  school  lands,  penalty 3839 

WATCHMAN 

may  arrest  without  warrant,  when 5909 

at  inn,  duties. 2016 

WATER 

befouling,  penalty.^ 5825 

keeping  stagnant,  penalty 6824 

WATER  BONDS 

in  cities  A. 2566  to  2568 

in  cities  B« 2679 

WATER  COMMISSIONER 

in  cities  A. 2670 

in  cities  B 2684.  2685 

WATER-COURSE 

duty  of  county  to  prevent  change  in 940 

polluting,  liability^ 6829 

WATER  RIGHTS 

See  IBBIGATION 2032  to  2061 

WATER  SUPPLY 

by  contract  in  cities  B 2682 

WAYNE  COUNTY 

boundary... 818 

WEAPONS 

carrying  concealed,  penalty.. 6604 

WEBSTER  COUNTY 

boundary 819 

WEIGHMASTER 

of  grain.     See  Wabbhouses 4624  to  4529 

WEIGHT 

penalty  for  short 6724  to  5727 

of,  marked  on  package 5725 

WEIGHTS  AND  MEASURES 4630  to  4535 

2,150  inches  make  a  bushel 4531 

231  inches  make  a  gallon 4632. 

avoirdupois    pound    equals    7,000  grains 
troy..- 4533 

number  of  pounds  in  bushel,  table 4534 

penalty  for  false 4635 

WELL 

polluting,  penalty 5825 
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WESTERN  BUFFERERS 
county  aid.    See  Public  Piitanoe,  41 98  to  4205 

WET  LANDS 
how  reclaimed.    See  Deainaqb. ...1567  to  1581 

WHARF-KEEPER 

See  Wabbhouses 4462 

WHEAT 

sixty  poands  to  bushel... 4534 

WHEELER  COUNTY 

bonodary.. 820 

WHISTLE 

must  be  blown  before  crossing 561 

WHITE  FISH 

when  unlawful  to  kUl 5671 

WIDOW 

interest  in  husband's  estate 1124 

support  of,  from  intestate  estate 1235 

WIDOWER 

share  in  estate  of  deceased  wife 1124 

WIFE 

insane,  how  barred  of  interest  in  real  es- 
tate   1124 

not  testify  against  husband 4851,  4852 

WILD  ANIMALS 

bounty  for  destruction  of. 212  to  222 

WILD  CATS 
bounty  for  killing 212  to  222 

WILLOW 
lawful  fence  of. 49 

WILLS 

See  Executors 1182  to  1234 

who  may  make 1182 

married  women  may,  real  estate 4366 

devise  of  land  construed 1183 

what  estate  in  land  passes  by 1184 

of  personal  property,  good 1185 

must  be  signed  and  witnessed  1186 

nuncupative,  proved  by  three  witnesses...  1187 

nuncupative,  when  proved 1188 

gifts  to  subscribing  witness  in,  void  unless,  1189 

gift  in,  to  witness  of,  when  good 1190 

rcToked  by  defacing 1191 

sealed  and  deposited  with  county  judge 

by  testator 1192 

to  whom  delivered  by  county  judge 1193 

judge  give  notice  of,  being  in  his  posses- 
sion   1194 

must  be  delivered  to  judge  within  thirty 

days  of  death 1195 

penalty  for  withholding 1198 

stealing  or  secreting,  penalty 5703 


SBCTI09» 

WlLLS^ConeJuded. 
court  appoint*  time  and  place  of  proving...  1199 

granted  probate  when  no  contest 1200 

testimony  on  proving 1201 

does  not  pass  title  until  probated 1202 

foreign,  value  here 1203 

hearing  on  foreign 1204 

copy  of  foreign,  filed  and  recorded 1205 

letters  granted  on  a  foreign 1206 

share  of  child  bom  after  making 1207 

child   omitted    from,  by    mistake,  share 

equally 1206 

share  of  omitted  child,  how  set  off 1209 

effect  of  death  of  a  beneficiary 1210 

all  the  estate  of  deceased  liable  for  debts,  1211 

allowance  for  widow  and  children 1211 

directions  of  testator  followed  if  possible,  1212 
devisees  liable  for  debts  after  other  estato 

exhausted.. 1214 

estate  given  liable  for  debts,  executor  pos- 
session   121S 

devisee's  liability 1216 

contribution,  insolvent  devisees.. 1217 

court  settle  contribution  by  devisees. 1218 

certificate  of  allowance  evidence 1219 

attested  copy  recorded  in  deed  record 1220 

finding  of,  terminates  administration 1250 

may  name  guardian  of  minor 1475 

county  court  jurisdiction  over 1076 

estate  by,  not  affected  by  statute  of  frauds,  1786 

WITNESSES 

how  produced 4870  to  48^ 

how  sworn 4685 

before  coroner's  jury 3135  to  3137 

before  grand  jury ^27  to  60*51 

in  insane  cases,  fees 3414 

may  be  called   in  supplemental  proceed- 
ings   5075 

See  Justice  Peace 5433  to  5439 

sheriff  may  break  building  to  .serve 4917 

competency.  See  Evidence 4848 

inhabitants  of  county  may  be,  in  suit  by 

or  against 876 

not  excused  from  testifying  because  of  civil 

liability 4856 

the  judge  is  a  competent 4868 

duty  in  habeas  corpus  case 59S3 

cannot  testify  against  deceased 4849 

in  criminal  case,  who  may  be. 6101 

criminal  liability,  excuse  from  testifying, 

4857,  4S58 
recognised  to  appear  in  criminal  case, 

5930to593S 
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WITNESSES— ConcfttdcA 
cannot  be  sued  while  attending  in  another 

county. 4883 

when  separated 5928 

abont  to  die  or  leave,  deposition 6089 

names  on  commitment 5938 

penalty  for  corrupting 6757 

compelled  to  attend  in  action  by  state 4314 

attempt  to  corrupt,  penalty. 6616 

taking  bribe,  penalty 5758 

fees  in  district  court 3041 

injustice  and  county  oourt 304^ 

in  district  court,  what  county  pay 6173 

fees  in  habeas  corpus 6003 

fees  in  suits  by  the  state 4316 

fees  in  cities  B,  police  court. 2701 

fees  uncalled  for,  disposition  o£    See  Pub- 
lic PiNANCB 4287  to  4289 

to  deed  compelled  to  testify 4331 

trees  in  surveys 3188 

WOMEN 

married,  rights  as  to  real  estate 4366 

not  bound  by  joint  deed 4373 

penalty  for  inducing  miscarriage  in 5618 

WOMAN'S  ASSOCIATE  CHAKITIES 
charge  of  home 3607 

W.  C.  T.  U. 
incorporated •••    667 

WOODPECKER 
penalty  for  killings 6664 


SKcnoN 
WOl^VES 
bounty  for  killing 212  to  222 

WORDS 

defined,  etc 6872  to  5885 

construed -to  carry  out  intention  of  act.  ..  537J^ 
of  inheritance  not  necessary  in  deed  « 4374 

WORKINGMEN 
adopt  trade-mark 2083 

WORLD'S  COLUMBIAN  EXPOSITION...  4536 

WORSHIP 
interrupting,  penalty 5611  to  6613 

WRECKAGE 
iS^  Salvages 4408  to  4416 

WREN 
penalty  for  killing 5664 

WRIT 
of  habeas  corpus  to  private  person,  5994  to  6999 
of  error,  when  issued  by  supreme  court...  6137 

when  not  allowed,  effect 6136 

in  criminal  case 6132 

of  certiorari  abolished 6138 

of  possession,  when  issue  in  title  cases.....  4387 
of  mandamus.    jSIm  Mandamu& 6197 

"WRITING" 
includes  printing 6872 

YELLOW  HAMMER 

penalty  for  kllliog.. ••••••••- 6664 

YORK  COUNTY 

boondaiy  « • • ••••• ••    821 
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THE  LAW  OF  REPLEVIN, 

ARRANGED  IN  THRCE  PARTS,  FOR  READY  REFERENCE, 

BY  J.  IS.   OOBBEIT, 

OF  TH9  BEATRICB  BAB. 

▲  Book  op  964  Paobb.    Nbarlt  11,000  OiTAXiom  Bcfbrriko  to  ths  National  Rsportbb  Ststsx,  ahd 
Special  Series  of  Repobtb,  ab  well  as  the  Ofticial  State  Bbfobts. 

PRICE,  $6.25,  DELIVERED. 


I>A.RT  I. 

Questions  Arising  in  Preparing  to  Oommenoe  a  Replevin  Action. 


GBAPTRL 

L  HlMtorlcal  and  Introduotory. 

IL  Soope  and  Nature  of  tbe  Action, 

m.  Landlord  and  Tenant— Distress. 

IV.  When  the  Action  Lies  Oenerally. 

y.  What  PropOTtf  may  be  Replevied. 

TL  What  Title  Wtn  Snpport  the  Action, 

vn.  Who  May  Maintain  Replerin. 

▼nL  Mortgagor  and  Mortgagee. 

IX.  Afi^nt»  Bailor,  and  Bailee. 

Z.  Partners— Joint  Owners— Tenants  lu 

ZI.  Vendor  and  Vendee. 

Xi;.  Blfldit  of  Beplerln  by  and  from  aa 
Benefit  ox  Creditors. 


for 


OHATTBR. 

xni. 

XIV. 
XV. 
XVL 

xvn. 


Ooods  In  Costody  of  tiM  Law. 

Replevin  of  Property  Seised  for  a  Tax, 

BepleTln  of  Impoonded  Animals. 

Things  Which  May  be  Real  or  Pscsoaal  Piotw^^ 

Aooordlnjr  to  Cfroamstances. 
Where  the  tiPoods  Have  Been  Changed  In  Vorm  or 

Bnhanoed  In  Valne. 

XVnL   Confusion  of  Goods  by  Different  Ownen. 
XIX.   Goods  Acquired  by  Theft  or  Fraud. 
XX.   On  Partles—Plalntlff  and  pefendant— InterrsB* 

tlon  and  Substitution. 

XXL   Demand  and  Tender  to  DIsohaige  Lien. 


TJLRrD  II, 


Questions  Ariiring  in  the  Froseoution  and  Defense  of  an  Action  in  Beplevin* 


xxn. 
xxm. 

XXIV. 

XXV. 

XXVI. 

XXVIL 

zxvm. 

XXI 3L 
XXX. 
XXXL 


The  Affidavit,  Complain^  Declaration  and  Petition. 

The  Wrlt»  Its  History  and  Use. 

Service  of  the  WHt. 

The  Bond,  Its  Importance  and  Conditions. 

Custody  of  the  Property  Pending  Suit. 

The  Answer. 

Defensss. 

Beply. 

Damages. 

Damages— Obnfif»u«d. 


OHAPTEB. 

KiiJiii.  Evidence. 

XXXI H.  InstructlODS. 

XXXrv.  Verdict  and  Finding. 

XXXV.  Judgment. 

XXXVL  Effect  of  Judgment— How  Enforced  and  Sadsfled. 

XXX  vn.  What  Is  a  Proper  Return  of  the  Property. 

XXXVin.  Dismissal— Nonsuit— Re-lnstatement. 

XXYTX.  Cross  Beplevlns-Seoond  Beptorlns  ■Beeaptlona, 

XL.  Error  and  AppeaL 


-BAJEtT  HI. 


Questions  Arising  in  the  :^roseoution  and  Defense  of  an  Action  on  the  Beplevin  Bond. 


YT.T 

ZUI. 
XUXL 

zuv. 


What  Constitutes  a  Breach  and  When  Bight  of 

Action  Accrues  on  the  Bond. 
Action  on  Bond,  How  Brought. 
Validity  and  Construction  of  Bonds. 
Fioper  Parties. 


OBAFTKR. 

XLV.   Liability  of  Prinolpsl-Llabflil^  and  Bights  of 

Surenes  on  the  Bond. 
XLVL  Prm;>er  Measure  of  Beoovery  in  Suit  on  Bond. 
XLVn.  Defenses  to  Suit  on  BspIsTinr 


TESTII^OITI^IjS. 


Bon.  D.  J.  Brewer,  AmooUtie  J^mMos  of  the  Supreme  Court 
of  the  United  State*:— I  like  the  plan  of  the  wortc.  the  clear- 
ness with  which  your  propositions  are  stated,  and  the  com- 
pleteness of  the  work  as  a  treatise  on  Replevin  for  the  lawyer 
m  dally  and  active  practice.  I  think  It  will  t>e  found  the  moet 
eatiffaaiory  work  on  Replevin.  I  congratulate  you  heartily 
on  your  success  as  an  auihor. 

Supreme  Otrnvt.  State  of  NebtfuUca :— We  have  received  your 
new  book  on  the  Law  of^Replevm,  and  upon  a  hasty  exami- 
nation, find  you  have  with  care  treated  the  subject.  So  far  as 
we  hare  discovered.  It  states  the  law  on  the  action  of  Replevm 
•orreotly.  In  the  arrangement  of  Bubjects  and  In  the  me- 
chanical execution  it  could  not  be  improved.  It  Is  In  every 
sense  of  the  word  a  desirable  volume. 

Amasa  Cobb,  C.  J. 

Saicuxl  Maxwell.  >  t™im-«. 

T.  L.  NOBVAL,  {JMOCeS. 

Hon.  F,  E.  Parieh,  DeWUt,  Neb.:~Yo\iT  work  on  Replevin 
Is  f)ar  ahead  of  Wells  or  Morris.  Tour  citations  to  the  current 
Beporters  is  a  very  valuable  feature. 

Hon.  J.  H,  Perry,  Aberdeen^  8,D.:—l  like  your  work  on 
Bqplevln  very  much. 

Hon.  M.  B.  Oamplint  Neweattle,  Wyo.  .-—After  a  thorough 
examination  of  joor  work  on  Replevin,  must  say  I  am  well 
pleased  with  It.  It  elaborates  fully  upon  many  points  scarcely 
touched  ui>on  by  prior  works.  The  arrangement  and  Index 
make  it  a  labor  saving  machine.  It  must  be  recognised  as 
the  "standard.** 

£Csn.  M.  E.  RudolpK  of  Canton,  S  D.  .*— I  have  had  occasion 
to  refer  to  your  work  on  Replevin  a  number  of  times  smce  its 
arrlTAl,  and  have  been  gratified  In  each  Instance  to  find  the 
|aw  so  fully  stated,  and  the  authorities  so  exhaustively  cited. 
The  numerous  modem  and  recent  cases  referred  to  m  your 
work  are  sspedaUy  appreciated. 


JEToa.  Monford  Savage,  Hebron,  TVeb..*— After  a  somewhat 

u«ful  examination  or  your  work  recently  purohased  by  me, 

-  am  delighted  with  Its  practical  character.   It  Is  decidedly 

the  beet  publication  extant  on  the  subject.   As  esses  arise 


more  frequently  In  Replevin  than  almost  any  branch  of  the 
law,  you  nave  conferred  a  boon  as  well  as  an  h<mor  upon 
the  profession. 

Hon.  E.  S.  Abbott,  Crete,  Neb.. -—It  Is  far  In  advanos  of  say 
work  on  that  subject  yet  published. 

Hon.  E.  A.  Oilbert,Jforh,  Neb,  :^ Am  highly  plessed  with 
your  work  on  Replevin. 

The  Lawvere'  Co-operative  Pub.  Co.,  Rooheater,  N,  T.  .<«— It  Is 
a  complete  and  exhaustive  work,  with  an  mteUlgent  arrange- 
ment of  its  contents  and  an  excellent  Index. 

The  CetitrcU  Law  Jowmal,  St.  Louie,  Mo. ."— The  style  of  the 
au^or  Is  concise  and  clear,  and  the  work  has  evidently  " 

accununr  and 

^ „ r dsubleou  ' 

larly  to  be  commended,  and  the  Index  Is  flrstKslasi. 

The  Albany  Law  Journal,  Albany,  JT.  r..<^It  Is  full,  well 
arranged  and  discreet.  It  promises  to  answer  an  excellent 
practical  purpose.   The  volume  Is  handsomely  printed. 

Hon.  J.  D.  Nichole,  Vinton,  Jotea.-- ft  Is  a  very  thorouA  and 
exhaustive  treatise.  Just  such  a  work  as  has  long  been 
needed  by  busy  practicing  lawyers. 

Hon.  R.  W.  PairUman,  Diet.  AWy,  Britton,  S  D.:-l  am  vety 
well  satisfied  with  the  book.  Tne  entire  bar  of  this  county 
have  nothing  but  praise  for  It. 

JSToa.  H.  S.  MeWiUiame,  OmoAo.  Z^..*— Have  examined 
your  work  on  Replevin  very  carefully,  and  find  it  to  be  a 
carefully  arranged  and  comprehensive  w(»ric  Am  very  much 
pleased  with  It.   Find  enolosed  check  In  payment  for  same. 


prepared  with  conscientious  regard  for  accununr 
pleteness.  The  arrangement  of  topics  and  subjecru 


com* 
Ispartloa- 
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%b  rr  RKSBtBBRSD :  That  at  the  regolar  Jane,  1880,  term  of 
the  District  Court  of  the  First  District  began  and  holden  In 
Beatrice.  Oage  County,  Nebraska,  the  following  among  other 
pruceedings  were  had  and  entered  on  record,  to-wit : 
!/p  lion.  A.  iiiiriti/,  t'r^s.  t^j  tfkf  rj-ags  t'OT^ntu  ^wi"  -4««0n:iiJf  n'*.* 

lb'  iiud^rBltpiad  committee  appoint*^  brjoutddecl^n'  ihe 
iirpininn  of  thfl  aCTorii*:'y»  of  Giw;*  OounU"  a»  to  the  "l-a.v  of 

ir«^pectimiT  ropr^rt  thAt  wo  have  earffultr  tmiLmmod  the  said 
work,  and  n^TMi  In  the  nplnldtn  thiU  It  uxct-H  uLL  other  tiookf 
upoo  t(>^  pubjeat  In  Uip  foUowlii^  reajacel*  : 

In  TOiici^i'neria  of  statermMrif,  meUiod  c»f  Xirnm^^.  n- 

bfa-  «jirt  iLtxniracy  of  rt^ferv^nocs*  and  Uiorokifrhij  X. 

We  thluJc  it  wcjrrhyfa jjJ*u3? In  all  tlie  lf>)mrl(  es u i  7. 

and  that  no  pnictkrliiff  Uiwyer  rjin  ws'll  jjHTorfl  u*  l-*-  -p,  jIm        ft. 

tUkin^r  a  jasr  nrJdt-iri  JtitlgeCobbejf'B  xvork.  ^irc  rffctjiiiirip  ad 
fhat  eacn  mcjnwr  "f  the  CJQfftfi  Ui^u^l:v  Bar  Big^n  IiJh  ijiiric  to 
this  report,  and  Utjit  Jiiflge  J^  H.  liruadj  b«  Iht^u  tt^qU'iti  i  to 
oatim  tlie  t&mB  to  be  aiirmni  at  leoKtli  upaa  the  rebordi  Qt  the 
Bi»trtot  Court  of  gar  uiil  Oouutj. 

J.  N.  RiCXARDe,         } 

CHARi<n  O.  BAm,  >  Committee. 
N.  K.  anioofl,  ) 

We  folly  endorse  the  above  report. 

•  T.  F.  BUBKS.  GKO.  ▲.  MUBFHT. 

Hazlvr  ft  Batks.  R.  S.  Bibb, 

K.  E.  QRICHMt,  J.  A.  Smtth, 

RICKARM  ft  PnouT,  O.  M.  Ehlow, 

Geo.  B.  Eybritt,  Hugh  J.  Dobbs. 

R.  W.  Sabin.  Sam'l  Rinakkr, 

W.  y.  A.  DODUS,  F.  B.  SHBLDOlf, 

~  A.  H.  Babcook, 

S.  S.  BOITRNB, 
.  D.  Waldkn. 
W.  W.  Buchanan, 
N.  T.  Oaod. 
D.  8.  Hardin, 
W.  O.  Lb  Hanb. 


A.  D.  McCANDLKSa, 

Pbmbbrt* 


KTON  ft  BUSH, 

B.  O.  Krctbinobr, 
M.  F.  Lauohun, 
8.  D.  Killrn. 
WnTSR  ft  Kauitmah, 

W.  8.  SUMMBRS, 

Oage  County  Bar, 

President  A.  Hardy  moves  in  open  court  that  the  report  be 

adopted,  and  the  report  spread  at  large  upon  the  conrt 

reoords,  and  that  a  certified  copy  be  furnished  Jadge  Cobbey 

under  the  seal  of  the  court. 

These  resolutions  approved,  endorsed,  and  the  motion  com- 
pUett  with,  and  It  is  so  ordered  this  June  35, 1890. 
Oyvt  Seal  and  Certlflcate  by  J.  H.  Bboadt, 

F.  H.  Holt,  Clerk.  Judge. 


Statb  of  Nrbrassa. 
Attornkt  Oexxral'8  Omci, 
I^KCOUi,  June  34,  IM. 
Hob.  J.  B.  OOBBXT,  Beatrlo^  Neb. 

Dear  Sir:—**l  have  taken  especial  paint  to  thoronghly  ex- 
amine your  work  on  Rei^levln,  and  can  tratlifallv  say  that  it 
excels  all  other  works  on  the  subject.  It  is  exhaustive  and 
the  authorities  cited  are  worth  the  price  of  the  boolc.  being 
the  very  latest  decided  by  the  sevaal  courts  of  the  difliemu 
states.  Every  lawyer  should  have  a  copy,  as  the  book  is  a 
complete  brief  on  every  branch  of  replevin,  and  I  cbeerfnUy 
commend  It  to  the  profession  at  large. 
Tours  very  truly, 

Wm.  Lkbsb,  Attomsy  OeneraL 


Hon.  John  M.  Thvnton^  General  Solicitor  XJ.  P.  Ry.  and 
Auxiliary  Companies,  says:  "After  fully  examining  your  work 
on  Replevin,  I  believe  It  Is  one  of  the  very  best  text-books 
ever  issued,  and  it  will  take  its  place  with  the  profef'Sion  as  an 
indispensable  assistant  to  the  general  practitioner." 

John  F,  Dillon^  Author  of  Dillon  on  Municipal  Corporations, 
eta,  and  General  Counsel  for  the  V.  P.  Ry.,  says  in  a  letter  to 
the  author  dated  June  9th.  1890:  "I  hava  examined  It  suf- 
ficiently to  enable  me  to  state  that,  without  disparagement  to 
others,  your  work  is  much  more  methodical,  comprehensive, 
and  exhaustive  than  any  that  had  before  appealed.  It  does 
great  credit  not  only  to  your  industry  but  also  t  >  your  learn- 
in«r.  and  I  sincerely  oongratulate  you  on  Its  successful  accom- 
plishment." 

Oeear  Fouet  <t  Son,  Attorneys.  Tola,  Kan.,  say:  "Tour  work 
on  Replevin  came  duly  to  hand.  We  have  carefully  examined 
the  book,  and  we  think  it  meets  a  long  felt  want  in  the  pro- 
fession, L  e..  a  work  that  brings  down  the  latest  decisions 
bearing  on  the  subject  with  a  very  full  index.  •  •  *  * 
Every  page  bears  evidence  of  careful  thought  as  well  as  labor 
in  compilation  of  auttioritles." 

Hon.  C.  C.  Cole,  late  Chief  Justice  of  Iowa,  says.  "I  have 
examined  your  work  'Law  of  Replevin,'  and  I  conKratulate 
you  upon  its  excellence.  The  subject  is  treated  in  a  natural 
and  orderly  manner,  and  appears,  upon  the  examination  I 
have  been  able  to  give  It,  to  be  a  very  exhaustive  treatise  upon 
the  subject.  Tour  style  is  very  direct  and  perspicuous,  and 
the  arrangement  of  the  work  aided  by  the  bold  faced  type, 
entitling  the  sections,  will  enable  the  busy  practitioner  to 
direct  his  attention  at  once  to  the  question  under  considera- 
tion. The  table  of  contents  is  Indeed  an  analytical  digest  of 
the  work,  and  will  oflford  great  facility  in  the  iitvestrvation 
any  matter  treated  by  you.  It  is  certainly  a  very  attractive 
book  In  its  general  appearance." 

Hon.  W.  J.  Weeber,  Attorney  at  Law,  Denver,  Colo.,  says : 
"Tour  book  on  Replevin  received,  examined,  and  liked, 
Enclosed  find  draft  for  same." 

Hon.  W.  E.  Ooodhuet  Judge  of  Thayer  County,  Nebraska, 
says:  ••  I  am  very  much  pleased  with  your  work  and  would 
advise  every  county  Judge  in  the  state  to  have  one  for  refer- 
ence in  his  office.  X  had  a  case  of  rei  levin  the  next  day  after 
the  book  came,  and  got  from  it  Information  which  I  could 
not  find  anywhere  else." 


Hon.  M.  B.  Seeee,  late  Chief  Justkse  of  Nebraska,  says  of  tt: 

"  The  arrangement  of  subjects  and  the  exhaustive  manner  hi 
which  they  are  treated  In  detail  Indicates  to  my  mind  that 
the  labor  and  time  devoted  to  the  work  have  been  well 
applied,  and  that  the  book  will  be  entitled  to  and  will  reoetre 
the  oonfidence  of  the  courts  and  bar  o<  this  oonntry.* 

Hon.  J.  K.  Maeomber,  Prosecuting  Attorney  for  Polk  GooBtT. 
Iowa  (Des  Moines),  says  under  date  of  June  2Sth,  18S0:  "It 
certainly  seems  to  me  that  your  treatment  of  the  subject  in 
all  its  branches  is  most  excellent.  We  have  needed  for  some 
time  a  new  work  on  Replevin,  and  I  beUere  that  yotrn  will 
Boon  be  regarded  as  the  standard." 

Hon,  Joeeph  C.  Heim^  Chief  Justice  of  the  Sapreme  Govt 
of  Colorado,  says:  "  It  is  well  arranged  and  the  topics  are  eon- 
veniently  classlfled.  It  seems  to  be  more  exhanstive  than  any 
other  text-book  upon  the  subject.  Olie  cafes  bearing  upon 
the  law  of  replevin  or  claim  and  delivery  (In  code  nomes- 
olature)  seem  to  have  been  thoroughly  and  carefoUy  collated. 
I  take  pleastire  In  commending  the  work  to  the  favorable 
oonsideratlon  of  the  profession." 

Denvbb,  June  16,  1890.— J.  E.  Oobbbt.— i>sar  Sir:  I  have 
examined  your  work  on  the  Law  of  Replevin  just  pnbUsbed. 
and  find  that  it  tr«ats  the  various  quesUons  that  arise  undsr 
this  btanoh  of  ihe  law  much  man  fnily  and  satlsfaetorftr 
than  any  other  wo  k  that  has  come  under  my  observatlOB. 
The  meuiod  of  ueatment  is,  however,  so  concise  and  the 
matter  so  well  arranged  as  to  make  the  work  of  sroat  ntlUty 
to  the  busy  lawyer  in  the  preparation  and  trial  of  oases,  and 
to  tlie  lawyer  who  has  not  the  time  nor  the  opportanlty  to 
examine  all  the  adjudicated  cases  for  hlmaelf  It  is  a  neces^tr 
containing  as  It  does  not  oniyarefereooetobut  the  gist  of 
the  latest  dedsloiiB.  Tours  truly, 

A.  J.  RisiNO.  Jiidge  Disfriot  Court. 

Hon.  Theodore  Dwight.  Dean  of  Ooltmnbla  GoDege  Law 
School,  NewTork.  says:  "Tour  aim  has  been  to  give  yoor 
treatise  a  practical  character.  In  this  respect  it  will  prove  to 
be  highly  valuable  to  the  practitioner.  Your  airangemeat  k 
very  ingenious  and  useful,  directing  attention  to  the  pohm 
to  DC  considered  by  a  busy  man  In  a  meet  natural  and  con- 
venient manner.  The  book  shows  a  wide  examination  of 
authorities,  and  their  results  are,  as  far  as  I  have  had  oppor^ 
tunlty  to  examine  them,  accurately  stated.  The  acdon  of 
replevin  Is  so  Important  in  our  time  and  at  the  same  dme  is 
B'^  beneficent  that  every  extensive  addition  to  the  wcu-king 
laut  of  a  lawyer  must  be  heartily  welcomed.  Tour  Indiv- 
rii  lis  collection  and  careful  collation  oC  authorlUes  la  of  itsetf 
worth  more  ilian  the  price  of  the  book,  while  your  commenls 
are  hii^ly  suggestive  and  valuable." 

Hon.  J.  A.  Cavanaqh,  of  Cavanemh,  AtwOl  Jt  T%em»», 
Omaha^  Neb.,  says :  "It  is  without  doubt  the  best  work  pob- 
lished  on  that  subject.  The  Nebraska  bar  has  reason  to  eon- 
grattilate  Itself  on  having  the  author  of  such  a  work  la  Its 
midst." 

D.  S.  Pipef,  Topeka.  JTansas:— Tour  book  is  a  good  one  aad 
you  should  feel  proud  of  it. 

Hon,  M.  L.  Hayioard,  NebraakaCity,  A'eb.."— It  is  a  fltst«laas 
work. 

Hon,  John  L.  TotonJey,  St.  Paul,  Minn.,'— I  have  again  i^»d 
occasion  to  examine  your  work,  and  find  It  very  oomfdete 
and  bravely  written.  I  say  bravely  written  because  on  de- 
puted points  you  have  not  only  given  the  authorities  on  bo(h 
sides  but  candidly  expressed  your  opinion  upon  the  sabjxt. 
I  observe  with  pleasure  your  dedication. 

Hon.  James  Ledwioh,  Omahti,  Neb..^^Ajn  highly  pleMrd 
with  the  work.   Every  practicing  lawyer  shouMhave  a ci>py. 

Hon.  W.  S.  Felker,  Omaha,  Neb.^-Yowr  work  on  RepleviB 
is  the  best. 

Stear  <t  Howard,  Aurora,  Ho.:— We  have  examined  yoni 
work  and, have  none  but  words  of  highest  prafee  for  it. 

W.  H.  Holme«.  Baasftt,  Neb.:—1  con«^ider  your  woik  on  Be 
plevln  the  best  bcok  I  have  in  my  omce. 
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